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Action  by  and  against  particnlar  persons,  or  under  particular  cir- 
cnmstanceS;  see  specific  titles. 

For  forms,  see  9  Staxdabd  Peoc.  1224.  For  farther  references  and 
cross-references,  see  the  index  to  this  work  and  the  cross-references 
throngrhont  this  article. 


I.  ORIGIN,  NATURE,  AND  SCOPE  OF  REMEDY.  — A.  Ix 
Genteal.  —  The  action  known  as  trover,  or  as  trover  and  conversion,^ 
is  classed  among  actions  arising  ex  delicto,  or  from  tort,^  and  is  a 
species  of  the  action  of  trespass  on  the  case.^  It  is  a  form  of  remedy 
adopted  to  recover  damages  for  an  injury  occasioned  to  a  person  hav- 
ing property  in  and  right  of  possession  to  personalty,*  which  is  wrong- 
fully converted  by  the  defendant.  The  foundation  of  the  action  is  not 
the  acquisition  of  property  by  the  defendant,  but  the  deprivation  of 
property  to  the  plaintiff.*  At  common  law  the  action  is  a  fiction  aa 
regards  its  form,  but  in  substance  it  is  an  action  to  recover  the  value 
of  personal  property  wrongfully  held  by  another.'    Trover  is  the  name 


1.  See  infra,  this  note. 

[aj  Name  of  Action. — The  name  ap- 
plied to  this  action  has  undergone  a 
eeries  of  changes.  In  1693,  it  is  listed 
in  Small 's  Declarations,  published  in 
that  year,  merely  as  "trespass  on  the 
ease."  At  a  later  period,  it  is  alwayi 
designated  in  the  books  and  cases  ai 
"trespass  on  the  case  for  trover,"  or 
'•trcfcpkn  on  the  ease  for  trover  and 
conversion."  Still  later  it  is  known 
as  "trover  and  conversion."  Finally 
under  code  practice  it  is  generally 
ceiled  "conversion." 

2.  See  infra,  this  note. 

[a"!  In  Hambly  c.  Trott,  1  Cowp.  371, 
98  Eng.  Eeprint  1136,  Lord  Mansfield 
said  that  although  technically  and 
strictly  an  action  of  trover  was  an  ac- 
tion ex  delicto,  yet  that  substantially 
and  really  it  was,  as  he  termed  it,  aia 
action  of  property.  During  the  last 
argument  of  the  case  he  is  reported  to 
have  said:  "  'An  action  of  trover  is 
not  now  an  action  ex  maleficio,  though 
it  is  so  in  form;'  and  also,  'In  sub- 
stance, trover  is  an  action  of  property. 
If  a  man  receives  the  property  of  an- 
other, his  fortune  ought  to  answer  it.'  " 
Quoted  in  Chase  r.  Fitz,  132  Mass.  359, 
365. 

3.  Colegrave  v.  Santos,  2  B.  &  C.  76, 
9  E.  C.  L.  42,  107  Eng.  Eeprint  311; 
Burroughes  v.  Bayne,  5  H.  &  N.  296, 
29  L  J.  Ex.  185,  2  L.  T.  X.  S.  16; 
Holdsworth,   Hist,    of   Eng.   Law,   Vol. 
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in,  281;   1    Chit.   PI.    (14th   Am.   ed.) 
p.  146. 

[a]  Trover  is  an  action  on  the  case. 
It  may  be  joined  with  case,  or  new 
counts  in  case  added  to  it  by  way  of 
amendment.  McConnell  r.  Leighton, 
74  Me,  415;  14  Staxdabd  Psoc.  666. 

4.  As  to  the  title  or  Interest  nece»- 
sary  to  support  the   action,   see   infra, 

n. 

5.  KevTTorth  v.  Hill,  3  B.  A  Aid. 
6S5,  5  E.  C.  L.  394,  106  Eng.  Eeprint 
Sll,  per  Bayley,  J. 

[a]  It  is  a  form  of  action  to  re- 
cover damages  from  one  who  without 
right  has  converted  goods  or  personal 
chattels  in  which  the  plaintiff  has  a 
general  or  special  property,  and,  in 
addition,  the  possession  or  the  right  of 
possession.  Laurence,  J.,  in  Gordon  v. 
Harper.  7  T.  E.  9,  101  Eng.  Eeprint 
828.  See,  also,  the  following  cases: 
Ind.— State  r.  Nugent,  182  Ind.  200, 
203,  106  X.  E.  361.  Me.— McPheters  v. 
Page,  83  Me.  234,  22  Atl.  101,  23  Am. 
St.  Rep.  772.  Neb.— State  f.  Omaha 
Xat.  Bank,  59  Xeb.  483,  81  X.  W.  319. 
N.  H.— Evans  v.  Mason,  64  X.  H.  98,  5 
Atl.  766;  Flanders  f.  Colbv,  28  X.  H. 
34.  N.  C. — Simmons  f.  Sikes,  24  N.  C. 
98.  Pa.— Dixon  t".  Owens,  21  Pa.  Su- 
per.   376. 

6.  Cooper  »;.  Chitty,  1  Burr.  20,  97 
Eng.  Eeprint  166. 

[a]  Nature  and  Derelopment  of  the 
Action. — The  action    of    trover,  which 
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of  the  form  of  the  action/  but  the  tort,  the  gist  of  tiie  action,  is  the 
conversion  the  nnla^vful  detention  of  the  goods.^  Trover  is  said  to 
have  come' into  use  at  common  law  as  substitute  for  earlier  remedies, 
to  nrevent  the  defendant  from  demanding  wager  oi  law.^    ^  ^    ^^ 

The  scope    of  the  action  of  trover  has  been  much  extended  by  the  evo- 
lutionary expansion  of  the  term  "conversion"  from  its  ordinary  mean- 


was  a  form  of  action  on  the  case,  but  i 
which  developed  into  a  separate  form 
of   action,  was  originally   of   a  person  j 
who  had  lost  personal  property,  against  i 
the  finder  of  it.     Bv  a  legal  fiction  it  i 
became   in   time   the   appropriate   form  i 
of   action  whenever   a  plaintiCE  sought 
to   recover   damages  from    the   defend- 
ant who  had   convened  the   plaintiff's 
goods  to  his  own  use;  a  finding  of  the 
goods   by    the    defendant    was   alleged, 
and   he   was  not   permitted   to   dispute 
the   allegation.     The    circumstances   in 
which  actions   of    trover   and    trespass 
to    goods    lay    were    very    similar,    but 
trover  was  founded  on  the  property  in 
the   goods,   trespass   on   the   possession 
of  them;  in  trover  damages  only  could 
be   recovered.     Laws   of   Eng.,   Vol.   I, 
tit.  ACTIOX,  p.  44. 

[bj  Distingnished  From  E«plevin 
or  Detinue. — Trover  is  an  action  to  re- 
cover damages  sufficient  to  cover  the 
Talue  of  personal  property  wrongfxiUy 
held  by  another,  while  replevin  or  de- 
tinue is  primarily  an  action  to  recover 
the  property  and  a  judgment  is  given 
only  in  absence  of  ability  to  secure  the 
apecific  articles  claimed.  Leeper,  Graves 
ft  Co.  r.  First  Nat.  Bank  of  Hobart,  26 
Okla.  707.  110  Pac.  655,  660,  Ann.  Cas. 
1912B.  302,  29  L-  B.  A.  (N.  S.)  747. 
Bee  the  titles  '  'Detinue : "  '  'Keplevin. ' ' 
As  to  the  fiction  of  finding,  see  infra, 
I.   B. 

7.  CaL — Boeer?  r.  Huie.  2  Cal.  571. 
5fi  Am.  Dec.^  363.  111.— Grand  Pac. 
Hotel  Co.  r.  Bowland,  ?S  HI.  App.  519. 
Mass. — Crocker  :••  Atwood.  144  Mass. 
5S^  12  N.  E.  421.  N.  D.— More  r. 
Western  Grain  Co.,  31  N.  D.  369,  153 
N.  W.  976.  :?». — ^Forster  r.  Juniata 
Bridee  Co..  16  Pa.  393.  55  Am.  Dee. 
506.  S.  C. — Warren  r.  Lasrrone,  12  S. 
C.  45.  Vt. — Siblev  r.  Story,  S  Vt.  15. 
•Eng.—CooveT  r.  Chitty,  1  Burr.  20,  97 
Eng.  KeTrlnt  166. 

8.  Cil — Bogers  r.  Huie.  2  CaL  571, 
56  Am.  Dec.  363.  DeL— Boulden  r. 
Gouch,  4  Penne.  4S.  54  Atl.  693.  N.  C. 
Knch   c.    Qarke.   61    N.   C.    335,    336. 


Eng. — Colegrave  r.  Santos,  2  B.  *  C. 
76,  9  E.  C.  L.  42,  107  Eng.  Beprint  311. 
9.  Burroughes  r.  Bayne,  5  H.  &  N. 
(Eng.)  296,  301,  per  Martin,  B.  See 
Holdsworth,  Hist,  of  Eng.  Law.  Vol. 
m,  p.  2S1. 

[a]  Wager  of  Law.— A  species  of 
trial  whereby  the  defendant  was  per- 
mitted to  make  oath  of  his  innocence 
or  non-liability.  Upon  such  an  oath  he 
went  free  and  acquitted  of  the  cauM 
of  action.  He  was  required,  however, 
to  produce  his  "compurgators,"  that 
is,  eleven  neighbors  who  upon  oath 
avowed  their  belief  that  he  spoke  the 
truth.  3  Blk.  Com.  341;  Coke,  Litt.  295, 
Abolished  by  3  and  4  Wm.  IV,  c.  42. 
(1S33). 

[b]  The  remedies  in  early  Engllsli 
law  for  the  asportation,  detention,  or 
destruction  of  chattels  were  the  four 
actions  known  as  appeals  of  robbery 
or  larceny,  trespass,  replevin,  and  de- 
tinue. In  time  trover  became  theoreti- 
cally concurrent  with  all  four  of  these 
actions,  and  in  practice  it  was  the 
common  remedy  in  all  eases  of  aspor- 
tation or  detention  of  chattels,  or  of 
their  misuse  or  destruction  by  a  de- 
fendant in  possession.  The  career  of 
trover  in  the  field  of  torts  is  matched 
only  by  that  of  assumpsit  in  the  do- 
main of  contract.  Prof.  J.  B.  Ames 
in  Harv.  Law  Eev.,  Vol.  U,  p.  SS6. 

[c]  The  earliest  reported  case 
in  which  a  defendant  was  charged  with 
converting  plaintiff's  goods  to  his  own 
nse  seems  to  be  the  case  reported  in 
1479,  in  T.  B.  IS  Edw.  IV,  F.  23,  pi. 
5.  See  Ames  History  of  Trover,  11 
Harv.  L.  Eev.  374,  3S4;  Observations 
on  Trover  and  Conversion,  L.  Q.  Bev., 
VoL  21.  p.  43.  In  that  case  the  report 
reads:  "In  an  action  on  the  case  the 
plaintijff  declared  how  he  bailed  certain 
boxes  of  money  to  the  defendant  to 
be  safely  kept,  "and  how  the  defendant 
broke  them  and  converted  them  to  his 
'  own  use." 
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ing  to  a  technical  one.^''  In  this  way  trover  became  fa  proper  remedy 
in  all  cases  in  which  one  was  deprived  of  his  goods,  whether  by  a  con- 
version in  its  original  meaning,  that  is,  an  actual  conversion,  or  by  a 
constructive  conversion,^^  arising  either  from  an  adverse  detention,^* 
or  from  a  trespass  by  taking. ^^  In  other  words,  the  action  extended 
its  scope  over  the  fields  of  detinue  and  trespass,  and  became  a  concur- 
rent remedy  with  them."  This  took  place  by  holding,  at  a  very  early 
date,  that  a  refusal  to  deliver  up  another's  chattel  upon  demand  was 
evidence  of  a  conversion,"  and  that  an  unlawful  taking  was  a  con- 


10.  See  infra,  this  note, 

[al  The  term  "conversion"  has  a 
technical    and    conventional    meaning, 

which  was  originally  given  to  it  in 
order  to  make  the  action  of  trover  ap- 
plicable to  what  was  more  properly  the 
subject  of  an  action  of  detinue.  Pillot 
V.   Wilkinson,  2  H.  &  C.   (Eng.)   TZ. 

[b]  The  word  "conversion,"  by  a 
long  course  of  practice,  has  acquired  a 
technical  meaning,  and  means  detain- 
ing goods  so  as  to  deprive  the  owner, 
or  person  entitled  to  possession  of 
them,  of  his  dominion  over  them. 
Brown  v.  James  H.  Campbell  Co.,  44 
Kan,  237,  24  Pac,  492,  21  Am.  St,  Eep 
274. 

[c]  The  term  has  been  seriously- 
criticized  and  considered  objectionable, 
however,  by  some  of  the  judges.  For 
eiample,  Bramwell,  B.,  in  Evans  v. 
Wright,  2  H.  &  N.  (Eng.)  527,  532 
(1857),  said:  "I  never  hear  that  un- 
fortunate expression,  'conversion,' 
without  regretting  that  it  was  ever 
adopted.  To  my  mind  it  conveys  no 
definite  idea.  There  is  no  standard, 
no  rule,  to  which  we  can  refer  the 
term."  See,  also,  the  same  judge's 
opinion  to  the  same  effect  in  Bur- 
roughes  v.  Bayne,  5  H,  &  N,  (Eng,) 
296,  308, 

11,  See  infra,  this  note, 

[a]     A  constructive  conversion  is  an 

implied  or  virtual  conversion,  and 
takes  place  when  a  person  does  such 
acts  in  reference  to  the  goods  of  an- 
other as  amount  in  law  to  the  appro- 
priation of  the  property  to  himself. 
Scruggs  V.  Scruggs,  105  Fed,  28;  Lav- 
erty  v.  Snethen,  68  N.  Y,  524,  53  How. 
Pr,  152,  23  Am,  Eep.  184. 

12,  Brown  v.  Campbell  Co,,  44  Kan. 
237,  24  Pac.  492,  495,  21  Am.  St.  Rep. 
274;  Cannon  r.  State,  38  Tex.  Crim. 
322,  42  S.  W.  981,  982, 

13.  See  infra,  this  note. 
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[aj  Every  unlawful  taking  with  in- 
tent to  apply  the  goods  to  the  use  of 
some  other  person  than  the  owner,  or 
destroying  or  altering  their  nature  is 
a  conversion.  Cal. — Rogers  v.  Huie,  2 
Cal.  571,  56  Am.  Dec.  363.  Mo,— Sparks 
V.  Purdv,  11  Mo.  219,  226.  W.  Va. 
Tracy  v.  Cloyd,  10  W.  Va.  19,  23. 

14.  'See  Strauss  v.  Schwab,  104  Ala, 
669,  16  So.  692;  Haines  v.  Cochran,  26 
W.  Va.   719. 

[a]  Whenever  an  action  of  trespass 
de  bonis  asportatis  lies,  trover  may  be 
maintained.  Prescott  v.  Wright,  6  Mass. 
20;  Pierce  v.  Benjamin,  14  Pick. 
(Mass.)    356,  25   Am.   Dec.   396. 

[a]  "Trover"  and  "detinue"  are 
concurrent  remedies,  either  of  which 
the  plaintiff  may  pursue  at  his  elec- 
tion; trover  being  an  action  for  dam- 
ages for  the  conversion  of  the  prop- 
erty, and  detinue  being  an  action  for 
the  recovery  of  the  property  in  specie, 
or  for  damages  for  its  unlawful  deten- 
tion. Broeking  v.  O 'Bryan,  129  Ky. 
543,  112  S.  W.  631. 

[c]  Trover  Distinguished  From 
Trespass, — See  Cooley,  Torts  (2nd  ed.), 
p,  516;  Burnham  v.  Pidcock,  33 
Misc.  65,  66  N.  Y.  Supp.  806;  Hall  v. 
Moor   (Pa.)   I  Add.  376,  377. 

15.  Baldwin  v.  Cole,  6  Mod.  212,  8/ 
Eng.  Reprint  964;  The  Case  of  the 
Chancellor,  etc.,  10  Co.  Rep.  53b,  56a, 
77  Eng.  Reprint  1006;  Bl.  Com.,  Ill, 
153. 

[a]  As  early  as  1596  it  was  held, 
one  judge  dissenting,  that  a  non  deliv- 
ery of  the  goods  of  another  upon  re- 
quest was  a  conversion  without  any 
other  act  being  d^e.  Eason  v.  New- 
man, Cro.  Eliz.  495,  78  Eng.  Reprint 
745. 

fb]  Qualified  Refusal. — An  unquali- 
fied refusal  after  demand  is  almost  al- 
ways conclusive  evidence  of  a  conver- 
sion;  but   if  there   be   a  qualification 
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elusive  proof  of  a  conversion. ^^  Thus,  in  the  course  of  time,  the  various 
ways  in  which  a  wrongful  exercise  of  dominion  over  the  personal  prop- 
erty of  another  may  be  committed,  were  grouped  under  the  term  ' '  con- 
version,"^^ and  the  word  became  a  generic  name  applied  to  torts  aris- 
ing from  the  conversion  of  personal  property  owned  by  another.^^  In 
this  broad  sense  the  word  is  now  generally  employed,  and  trover  (or 
"conversion")  lies  for  any  unauthorized  assumption  and  exercise  of 
the  right  of  ownership  over  goods  or  chattels  belonging  to  another,  to 
the  alteration  of  their  condition  or  the  exclusion  of  the  owner's  rights." 


annexed  to  it,  and  such  qualification  is 
a  reasonable  one,  the  refusal  will  not 
amount  to  evidence  of  a  conversion. 
Alexander  v.  Southey,  5  B.  &  Aid.  247, 
7  E.  C.  L.  141,  106  Eng.  Reprint  1183. 
[c]  An  absolute  refusal  may,  how- 
ever, be  no  conclusive  evidence  of  a 
conversion,  since  it  may  not  be  in  the 
power  of  the  defendant  to  deliver  the 
goods,  as,  for  example,  where  a  bailee 
refuses  to  deliver  goods  that  have  al- 
ready been  attached.  Verrall  r.  Robin- 
son, "2  C.  M.  &  R.  (Eng.)  495.  Like 
other  inconclusive  acts,  the  refusal  to 
deliver  is  open  to  explanation.  Hett  v. 
Boston  &  M.  R.  R.,  6&  N.  H.  139,  44 
All.  910.  See  Mires  v.  Solebay,  2  Mod. 
242,  86  Eng.  Reprint  1050;  Wilbraham 
V.  Snow,  2  Wm.  Saund.  57,  85  Eng. 
Reprint    624. 

16.  Bishop  V.  Viscountess  Montague, 
Cro.  Eliz.  824,  78  Eng.  Reprint  1051; 
Kinaston  ;;.  Moor,  Cro.  Car.  89,  79  Eng, 
Reprint  678.  See,  however,  Fouldes  v. 
Willoughby,  1  Dowl.  (N.  S.)  86,  8  M. 
&  W.  540,  10  L.  J.  Ex.  364,  as  to  the 
necessary  intent,  and  infra,  I,  C. 

17.  Semon  v.  Adams,  79  Conn,  81, 
63  Atl.  661. 

18.  Spellman  v.  Richmond  &  D.  R. 
Co.,  35  S.  C.  475,  14  S.  E.  947,  28  Am. 
St.  Rep.  858. 

19.  U.  S. — Eureka  County  Bank  v. 
Clarke,  130  Fed.  325,  64  C.  C.  A.  571. 
Ala.— Boutwell  v.  Parker,  124  Ala.  341, 
27  So.  309;  Beall  v.  Folmar  Sons  &  Co., 
122  Ala.  414,  26  So.  1.  CaL— Hill  v. 
Finigan,  77  Cal.  267,  19  Pac.  494,  11 
Am.  St.  Rep.  279.  Colo. — Omaha  &  G. 
Smelling  &  Ref.  Co.  v.  Tabor,  13  Colo, 
41,  21  Pac.  925,  16  Am.  St.  Rep,  185, 
5  L.  R.  A.  236;  Murphy  v.  Hobbs,  8 
Colo.  17,  5  Pac.  637.  Conn. — Semon  v. 
Adams,  79  Conn.  81,  63  Atl.  661;  Met- 
ropolis Mfg.  Co.  V.  Lvnch,  68  Conn. 
459,  36  Atl.  832;  Gilbert  v.  Walker,  64 
Conn.  390,  30  Atl.  132.  Ga.— Southern 
Express  Co.  v.  Sinclair,  130  Ga.  372,  60 


S.  E,  849;  Merchants  &  Miners  Transp. 
Co.  V.  Moore  &  Co.,  124  Ga.  482,  52  S. 
E.    802.      111.— Union    Stockyard    &    T. 
Co.  V.  Mallory,  Son  &  Zimmerman  Co., 
157  111.  554,  41   N.   E.   888,  48  Am.  St. 
Rep.  341    (reversing  54  111.  App.  170); 
Sprague  's  Collecting  Agency  v.  Spiegel, 
107     111.    App.    508.     Ind.— Gordon    v. 
Stockdale,  89  Ind.  240.     la. — Cutter  v. 
Fanning,  2  Iowa  580.     Kan, — Brown  v. 
Campbell  Co.,  44  Kan.  237,  24  Pac.  492, 
21  Am.  St.  Rep.  274,     Ky, — Louisville 
&  N.  R.  Co  V.  Lawson,  88  Ky.  496,  11 
S.   W.   511;    Newcomb-Buchanan   Co.  v. 
Baskett,    14    Bush    658.      Me.— Badger 
r.  Hatch,  71  Me.  562;  Fuller  v.  Tabor, 
39     Me.    519.     Md,— Merchants'     Nat, 
Bank  v.  Williams,  110  Md.  334,  72  Atl. 
1114;  Bonaparte  v.  Clagett,  78  Md.  87, 
27  Atl.  619.     Mass, — McGonigle  v.  Vic- 
tor H.  J.  Belleisle  Co.,  186  Mass.  310, 
71    N.   E.    569;    Robinson  V.   Way,    163 
Mass.     212,    39     N,    E,     1009.     Minn. 
Merz  V.   Croxen,  102  Minn.   69,   112   N, 
W.  890;  Johnson  V.  Dun,  75  Minn.  533, 
78   N.   W.   98.     Mo. — Allen   v.   McMon- 
agle,  77  Mo.  478;  State  v.  Berning,  74 
Mo.  87.     Mont. — Tuttle  v.  Hardenberg, 
15  Mont.  219,  38  Pac,  1070.  Neb.— Her- 
rick   V.   Humphrey   Hdw.   Co.,   73   Neb. 
809,  103  N.  W.  685,  119  Am.  St.  Rep. 
917;    Stough   v.    Stefani,    19    Neb.    468, 
27  N.  W.  445.     N.  H.— Western  Union 
Tel.  Co.  V.  Franklin  Constr,  Co.,  70  N. 
H.  37,  47  Atl.  616;  Baker  v.  Beers,  64 
N    H,  102,  6  Atl.  35.     N.  Y.— Field  v. 
Sibley,  174  N.  Y.  514,  66  N.  E.  1108; 
Miller  v.  Miles,  171   N.  Y.  675,   64  N. 
E.  1123;    Wood  V.  Fisk,  156  App.  Div. 
497,  141   N.  Y.   Supp,  342;    Spencer  V. 
Blackman,  9  Wend.  167.     N.   C— Gos- 
sler  V.   Wood,   120   N.   C.   69,   27   S.  E, 
33;   Carraway    v.    Burbank,    12    N.    C. 
306.    N.  D. — More  v.  Western  Grain  Co., 
31  N.  D.  369,  153  N.  W.  976,  979;  Wil- 
lard  V.  Monarch  El.  Co.,  10  N.  D.  400, 
87  N.  W.  996.     Ohio.— State  v.  Baxter, 
89   Ohio   St.   269,   272,   104   N.  E.   331, 
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B.  The  Fiction  of  Finding.  —  In  the  development  of  the  use  of 
the  term  "trover"  in  common  law  actions,  that  is,  the  allegation  that 
the  goods  were  "found"  by  the  defendant,^"  it  would  seem  that  in 
detinue  sur  trover,  the  parent  of  the  later  action  of  trover,  the  allega- 
tion of  the  finding  was  originally  material  and  traversable. ^^  How- 
ever as  far  as  the  action  known  as  "trover"  is  concerned,  the  allega- 
tions of  the  loss  of  the  goods  by  the  plaintiff  and  the  finding  of  them 
by  the  defendant  were  purely  fictitious  and  not  traversable.  The  ac- 
tion was  maintainable  irrespective  of  whether  the  goods  came  into  the 
possession  of  the  defendant  by  finding  or  otherwise.^^ 

C.  Its  Elements.  —  The  essential  elements  of  conversion  are  the 
right  of  property,  general  or  special,  coupled  with  possession  or  the 
immediate  right  of  possession,  in  the  plaintiff,  at  the  time  of  the  con- 
version,^^  and  some  distinct  act  of  dominion  ^\Tongfully  exerted,  by 
the  defendant,  over  the  property  in  question,  in  denial  of  the  plain- 
tiff's right.2*  The  conversion  is  the  gist  of  the  action,  and  without 
conversion  neither  possession  of  the  property,  negligence,  nor  mis- 


Arm.  Cas.  1916C,  60,  52  L.  R.  A.  (N. 
S.)  1019;  Baltimore  &  0.  E.  Co.  v. 
O'Donnell,  49  Ohio  St.  489,  32  N.  E. 
476,  34  Am.  St.  Rep.  579,  21  L.  R.  A. 
1]  7.  Okla. — Dodd-Lear  Hardwood 
Lumb.  Co.  V.  Gyr,  44  Okla.  630,  146 
Pac.  16;  Aylesbury  Mercantile  Co.  v. 
Fitch,  22  Okla.  475,  99  Pac.  10S9,  23 
L.  R.  A.  (N.  S.)  573.  Ore.— Madden  v. 
Condon  Nat.  Bank,  76  Ore.  363,  149 
Pac.  80;  Walker  t:  First  Nat.  Bank, 
43  Ore.  102,  72  Pac.  635;  Velsian  v. 
Lewis,  15  Ore.  539,  16  Pac.  631,  3  Am. 
St.  Rep.  184.  R.  I.— Smith  v.  Hurley, 
29  R.  I.  489,  72  Atl.  705;  Donahue  v. 
Shippee,  15  R.  I.  453,  8  Atl.  541.  S.  O. 
Abrahams  &  Co.  v.  Southwestern  R. 
Bank,  1  S.  C.  441,  7  Am.  Rep.  33;  Reid 
V.  Colcock,  1  Nott  &  McC.  592,  9  Am. 
Dec.  729.  Tenn.— Union  &  Planters 
Bank  v.  Farrington,  13  Lea  333; 
ScruRKs  I'.  Davis,  5  Snced  2*61.  Tex. 
Copeland  r.  Porter  (Tox.  Civ.  App.), 
169  S.  W.  915;  Crawford  r.  Thomasou, 
53  Tex.  Civ.  App.  561,  117  S.  W.  181; 
Franco  v.  Gibson  (Tex.  Civ.  App.),  101 
S.  V.A  5^6.  Vt.— Rice  v.  Clark,  8  Vt. 
109.  Wash.— Phillipos  v.  Mihran,  38 
Wash.  402.  80  Pac.  527;  Kinkead  t'. 
Holmes  &  Bull  Furniture  Co.,  24  Wash 
216.  64  Par-.  157.  Wis^Cernahan  v. 
Chrisler,  107  Wis.  645,  83  N.  W.  778; 
Af.chormann  r.  Philip  Best  Browing 
Co.,  45  Wis.  262.  Eng.— HolHns  v. 
Fowler,  L.  R.  7  H.  L.  757,  44  L  J.  Q. 
B.  169,  33  L.  T.  N.  S.  73;  Burroughes 
V.  Bayne.  5  H.  &  N.  296,  29  L  J. 
Exch.  185,  2  L.  T.  N.  S,  16;  giort  ■». 
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Bott,  L.  R.  9  Ex.  86,  89;  43  L.  J.  Ex. 
31,  30  L.  T.  (N.  S.)  25,  22  W.  R.  414. 
Can. — Francis  r.  Turner,  25  Can.  Sup. 
Ct.  110;  Winchester  v.  Busby,  9  Can. 
L.  T.  Occ.  Notes  217. 

20.  See  wfra,  this  note. 

[aj  As  early  as  1455,  the  Tear 
Books  reveal  an  action  of  detinue  sur 
trover,  in  which  the  Eillegation  that 
the  goods  came  into  the  hands  of  the 
defendant  "by  finding"  (per  inven- 
tionem  of  the  Latin  text  of  the  Year 
Books)  is  declared  by  Littleton,  J.,  to 
be  a  novelty,  or  as  he  expressed  it,  "a 
new  found  holiday."  Malpaz's  Case,  Y. 
B.  33  Hen.  VI,  Trin.  pi.  12,  p.  27. 

21.  See  Year  Books,  27  Hen.  VIII, 
33;  Year  Books,  21  Edw.  IV,  55;  Vin- 
er's  Abr.   "Detinue,"    37. 

22.  Burroughs  v.  Bayne,  5  H.  &"  N. 
(Eng.)  296,  301.  See  Observations  on 
Trover  and  Conversion,  21  L.  Q.  R.  43. 

See,  in  general:  Conn. — Metropolis 
Mfg.  Co.  r.  Lvnch,  68  Conn.  459,  36 
Atl.  832.  N.  Y.— Burnham  v.  Pideock, 
33  Misc.  65,  66  N.  Y.  Supp.  806.  Pa. 
Waring  z:  Pennsylvania  R.  Co.,  76  Pa. 
491.  R.  I.— Larson  v.  Dawson,  24  R.  I. 
317,  53  Atl.  93,  96  Am.  St.  Rep.  716. 
S.  C— Spellman  v.  Richmond  So  D.  E. 
Co.,  35  S.  C.  475.  14  S.  E.  947,  28  Am. 
St.  Rep.  858. 

23.  Semon  v.  Adams,  79  Conn.  81, 
63  Atl.  661. 

24.  U.  S.— Maine  v.  Haley,  2  Hask. 
354.  16  Fed.  Cas.  No.  8,977.  Ala.— Davis 
V.  Hurt,  114  Ala.  146,  21  So.  468;  Boil- 
ing V.  Kirby,  90  Ala.  215,  7  So.  914, 
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fortune  will  enable  the  action  to  be  maintained.^^  To  constitute  con- 
version there  must  be  a  positive  tortious  act,'^  that  is,  an  act  of  mal- 
feasance, and  not  a  mere  nonfeasance."  Consequently,  there  can  be 
no  conversion  where  the  owner,  or  the  one  having  the  right  of  posses- 
sion, consents  to  the  taking  or  disposal  of  the  property.^'^    Conversion, 


24  Am.  St.  Eep.  789.  Ark.— Kay  v. 
Light,  34  Ark.  421.  Ky.— Kennet  v. 
Eobiuson,  2  J.  J.  Marsh.  84;  Aber- 
nathy  v.  Wheeler,  1.3  Ky.  L.  Rep.  730. 
Mo.— German  American  Bank  v.  Bruns- 
wig, 107  Mo.  App.  401,  81  S.  W.  461. 
N.  Y. — Hotchkiss  r.  McViekar,  12 
Johns.  403.  N.  C. — Glover  f.  Eiddick, 
33  N.  C.  582.  Tenn. — Eoach  &  Co.  v. 
Turk,  9  Heisk.  708,  24  Am.  Eep.  360; 
Jordan  v.  Greer,  5  Sneed  165.  Vt. 
Tinker  v.  Morrill,  39  Vt.  477,  94  Am. 
Dec.   345. 

25.  Ala. — Kinnev  v.  South  A.  &  N. 
A.  R.  Co.,  82  Ala.  368,  3  So.  113.  Cal. 
Eogers  r.  Huie,  2  Cal.  571,  56  Am.  Dec. 
363.  Conn. — Berman  v.  Kling,  81  Conn. 
403,  71  Atl.  507.  Qa.— Eeid  v.  Cald- 
well, 110  Ga.  481,  35  S.  E.  684;  Camp 
V.  Casey,  110  Ga.  262,  34  S.  E.  277.  111. 
Sturges  f.  Keith,  57  111.  451,  11  Am. 
Eep.  28;  Newlin  v.  Prevo,  90  111.  App. 
515.  N.  J. — Mercantile  Co-operative 
Bank  r.  Frost.  62  N.  J.  L.  476,  41  Atl. 
685.  N.  Y.— Industrial  &  Gen.  Trust 
i;.  Tod,  170  N.  Y.  233,  63  N.  E.  285; 
Stoneman  v.  Van  Vechten,  165  X.  Y. 
666,  59  N.  E.  1131;  Cohen  v.  Koster, 
233  App.  Div.  570,  118  N.  Y.  Supp.  142; 
Hawkins  f.  Hoffman,  6  Hill  586,  41 
Am.  Dec.  767.  Okla. — Aylesbury  Mer- 
cantile Co.  V.  Fitch,  22  Okla.  475,  99 
Pac.  1089,  23  L.  E.  A.  (N.  S.)  573. 
Pa. — Davis  f.  Thompson,  10  Sad.  563, 
14  Atl.  169.  Vt.— Buck  r.  Ashlev,  37 
Vt.  475;  Nutt  r.  Wheeler.  30  Vt.  436, 
73  Am.  Dec.  316.  Eng. — Eoss  r.  John- 
son, 5  Burr.  2825,  98  Eng.  Eeprint  483. 
Can.— Lovekin  v.  Podger,  26  N.  C.  Q. 
B,  156 

[a]  Mere  delay  in  the  delivery  of 
goods  bv  a  carrier  does  not  constitute 
conversion.  Higgins  r.  United  States 
Express  Co.,  S3  N.  J.  L.  398,  85  Atl. 
450;  Gulf.  C.  &  S.  F.  Ey.  Co.  f.  Ever- 
ett &  Long,  37  Tex.  Civ.  App,  167,  83 
S,  W,  257 

[b]  That  tlie  defendant  is  liable 
upon  some  other  theory  for  the  amount 
sued  for,  (1)  is  not  sufficient.  Conn. 
Cooper  f.  Davis,  15  Conn.  556.  Ky. 
White  V.  Woodward,  8  B.  Mon.  484. 
N".  Y. — Beggar  Students'  Pleasure  Soc, 


V.  Eichel,  25  Misc.  177,  54  N.  Y.  Supp. 
128;  Easterlv  v.  Nat.  Exchange  Bank, 
3  Thomp.  &  C.  366.  (2)  Thus,  where  a 
defendant  is  liable  only  upon  contract, 
trover  does  not  lie  (Kinney  v.  South 
&  N.  A.  E.  Co.,  82  Ala.  368,  3  So.  113; 
Borland  i:  Stokes,  120  Pa.  278,  14  Atl. 
61),  and  (3)  the  action  of  trover  can- 
not be  maintained  for  the  recovery  of 
an  excess  payment  of  money.  Muske- 
gon Booming  Co.  v.  Hendricks,  89  Mich. 
172,  50  X.   W.  799. 

26.  Cal. — Steele  v.  Marsicano,  102 
Cal.  666,  36  Pac.  920.  Conn.— Parker 
r.  Middlebrook,  24  Conn.  207.  lU. 
Union  Stockyard  &  T.  Co.  f.  Mallory, 
Son  &  Zimmerman  Co.,  157  111.  554,  41 
N.  E.  888,  48  Am.  St.  Eep.  341;  Vin- 
cent f.  Eiling,  168  111.  App.  445;  Stur- 
ges v.  Keith,  57  HI-  451,  11  Am.  Eep. 
28.  Me. — Boobier  v.  Boobier,  39  Me. 
406.  Mass. — Way  v.  Dennie,  174  Mass. 
43,  54  X.  E.  347;  Spooner  f.  Manches- 
ter, 133  Mass.  270,  43  Am.  Rep.  514. 
Miss. — Phillips  r.  Lane,  4  How.  122. 
Mo.— Walsh  r.  Sichler,  20  Mo.  App. 
374.  N.  Y.— Salt  Springs  Xat.  Bank  v. 
Wheeler,  48  X.  Y.  492,  8  Am.  Eep. 
564;  Biel  v.  Horner,  9  Misc.  492,  30  X. 
Y.  Supp.  227,  61  N.  Y.  St.  88.  N.  D. 
Taugher  v.  Xorthern  Pac.  Ey.  Co.,  21 
X.  D.  Ill,  129  X.  W.  747.  Tenn. — Jones 
r.  Allen,  1  Head  626.  Eng.— Glyn, 
Mills,  Currie  &  Co.  v.  East  India,  etc., 
Dock  Co.,  7  App.  Cas.  591,  4  Aspin.  580, 
52  L.  J.  Q.  "B.  146,  47  L.  T.  X.  S.  309, 
31  Wklv.  Eep.  201;  London  &  X.  W. 
Ey.  Co.'r.  Hughes,  L.  E.  26  Ir.  165. 

27.  Lee  Tung  r.  Burkhart,  59  Ore. 
194,  116  Pac.  1066,  1069;  Andrews  V. 
Carl,  77  Vt.  172,  59  Atl.  167. 

28.  Ala. — Locke  v.  Eeeves,  116  Ala, 
500,  22  So.  850;  Booker  v.  Jones' 
Admx..  55  Ala.  266.  Colo.— Sigel-Cam- 
pion  Live  Stock  Co.  r.  Holly,  44  Colo. 
580,  101  Pac.  68.  Fla.— Robinson  v. 
Hartridge,  13  Fla.  501.  Idaho.— Haynes 
r.  Kettenbach  Co.,  11  Idaho  73,  81 
Pac.  114.  Ind. — Austin  v.  McMains,  14 
Ind.  App.  514,  43  X.  E.  141.  la. 
Doyle  r.  Burns,  123  Iowa  488,  99  X. 
W.  195.  K7  — Wood  r.  Worthington's 
Admr.,  4  J,-  J.  Marsh.   174.     La.— La- 

Vol.  XXV 


10 


TROVER  AKD  CONVERSION 


however,  does  not  import,  necessarily,  a  manual  taking  of  the  prop- 
erty,^® and,  on  the  other  hand,  a  mere  asportation  does  not  constitute 
a  conversion,^"  but  there  must  be  an  intent  to  assert  some  right  in  the 
property,  or  to  deny,  in  some  way,  the  owner's  title  or  right  of  pos- 
session thereto. ^^  Wrongful  intention  is  not  essential,  however,  to  a 
conversion,  since  an  unauthorized  assumption  of  dominion  of  another's 


ciano  v.  Flaspoller,  35  La.  Ann.  1191; 
Lowery  &  Co.  v.  Lavillebeuvre,  14  La. 
55.  Mass.— Hills  v.  Snell,  104  Mass. 
173,  6  Am.  Eep.  216;  Leonard  v.  Tidd, 
3  Mete.  6.  Minn. — Mann  v.  Lamb,  83 
Minn.  14,  85  N.  W.  827;  Griffin  r. 
Bristle,  39  Minn.  456,  40  N.  W.  523. 
Mo.— People's  St.  Sav.  Bank  v.  Mis- 
souri, etc.  R.  Co.,  192  Mo.  App.  614, 
178  rf.  W.  292.  Mont. — Powers  v.  Klen- 
zie,  15  Mont.  177,  38  Pae.  833.  Neb. 
Coulter  V.  Cummings,  93  Neb.  646,  142 
N.  W  109;  Carlson  f.  Jordon,  4  Neb. 
(Unof.)  359,  93  N.  W.  1130.  N.  Y. 
Hill  V.  Covell,  1  N.  Y.  522;  Ransom  v. 
Wetmore,  39  Barb.  104.  Okla.— Dodd- 
Lear  Hardwood  Lumb.  Co.  v.  Gyr,  44 
Okla.  630,  146  Pac.  16;  Wright  v. 
School  Dist.,  36  Okla.  294,  128  Pac. 
241.  Pa. — Martin  v.  Megargee,  212  Pa. 
558,  61  Atl.  1023.  Tenn.— Parker  v. 
Oakley,  57  S.  W.  426.  Tex.— Houston, 
etc.,  R.  Co.  V.  Garrison,  37  S.  W.  971. 
Vt.— Downer  r.  Rowell,  24  Vt.  343; 
Knapp  V.  "Winchester,  11  Vt.  351. 
Wash.— S.  A.  Woods  Mach.  Co.  r.  Wood- 
cock, 43  Wash.  317,  86  Pac.  570.  Can. 
Wilson  V.  MacNab,  21  U.  C.  Q.  B.  493. 
29.  Ala.— Boiling  v.  Kirbv,  90  Ala. 
215,  7  So.  914,  24  Am.  St. 'Rep.  789; 
Freeman  v.  Scurlock,  27  Ala.  407.  Cal. 
Hortor  v.  Jack,  126  Cal.  "521,  58  Pac. 
1051;  Dodge  v.  Meyer,  61  Cal.  405.  Kan. 
Brown  v.  Campbell  Co.,  44  Kan.  237, 
24  Pac.  492,  21  Am.  St.  Rep.  274.  Ky. 
Newcomb-Buchanan  Co.  v.  Baskett,  14 
Bush.  658.  -Mass.— Goell  v.  Smith,  128 
Mass.  238.  Minn. — McDonald  v.  Bavha, 
93  Minn.  139,  100  N.  W.  679.  Mo. 
Withers  v.  Lafavette  County  Bank,  67 
Mo.  App.  115.  Mont.— Tuttle  f.  Ilard- 
enberg,  15  Mont.  219,  38  Pac.  1070. 
N.  H.— Brown  v.  Ela,  67  N.  H.  110,  30 
Atl.  412.  N.  Y.— Mahaney  v.  Walsh, 
16  App.  Div.  601,  44  N.  Y.  Supp.  969; 
Reynold  r.  Shulcr,  5  Cow.  323.  Ore. 
Budd  V.  Multnomah  R.  Co.,  12  Ore.  271, 
7  Pac.  99,  53  Am.  Rep.  355.  Pa. — Mc- 
Intire  v.  Blakeley,  9  Sad.  227,  12  Atl. 
325.  E.  I. — Donahue  r.  Shippee,  15  R. 
L  453,  8  Atl.  541.  Wis.— Cernahan  V. 
Chrisler,  107  Wis.  645,  S3  N.  W.  778. 
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30.  Me. — Allen  v.  Bicknell,  36  Me. 
436.  N.  Y. — Hammond  v.  Sullivan,  112 
App.  Div.  788,  99  N.  Y.  Supp.  472; 
Simon  v.  Simon,  38  App.  Div.  85,  55 
N.  Y.  Supp.  915.  Wis. — Meyer  v.  Do- 
hcrtv,  133  Wis.  398,  113  N.  W.  671, 
126  Am.  St.  Rep.  967,  13  L.  R.  A.  (N. 
S.)   247. 

31.  Cal.— Rogers  v.  Huie,  2  Cal.  571, 
56  Am.  Dec.  363.  Conn. — Berman  v. 
Kling,  81  Conn.  403,  71  Atl.  507.  la. 
Himmelman  v.  Des  Moines  Ins.  Co.,  132 
Iowa  668,  no  N.  W.  155.  Mass. 
Spooner  v.  Manchester,  133  Mass.  270, 
43  Am.  Rep.  514.  Md. — Manning  v. 
Brown,  47  Md.  506.  Minn. — Merz  v. 
Croxen,  102  Minn.  69,  112  N.  W.  890. 
N.  H.— Evans  v.  Mason,  64  N.  H.  98, 
5  Atl.  766.  N.  J.— New  York  &  N.  J. 
Steamboat  Co.  v.  New  Jersey  Produce 
Co.,  75  N.  J.  L.  298,  68  Atl.  209.  N.  Y. 
Hammond  V.  Sullivan,  112  App.  Div. 
788,  99  N.  Y.  Supp.  472;  Simon  v. 
Simon,  38  App.  Div.  85,  55  N.  Y.  Supp. 
915.  Tenn. — Jordan  v.  Greer,  5  Sneed 
165.  Utali. — Bowe  v.  Palmer,  36  Utah 
214,  102  Pac.  1007,  24  L.  R.  A.  (N.  S.) 
226.  Eng. — Simmons  v.  Lillystone,  8 
Exch.  431,  22  L.  J.  Exch.  217,  1  Wkly. 
Rep.  198;  Bird  v.  Astcoek,  2  Bulstr. 
280,  80  Eng.  Reprint  1122.  Can. — Wal- 
lace V.  Swift,  28  U.  C.  Q.  B.  563. 

[a J  "The  distinction  between  tres- 
pass and  conversion  is  this:  (1)  that 
trespass  is  an  unlawful  taking — ^as,  for 
example,  the  unlawful  removal  of  the 
property — while  conversion  is  an  un- 
lawful taking  or  keeping  in  the  exer- 
cise, legally  considered,  of  the  right  oJ 
ownership.  A  mere  seisure  or  unlawful 
luuiuling  may  amount  to  trespass, 
while  conversion  is  usially  character- 
ized by  a  usurpation  of  ownership." 
Montgomery  Water  Power  Company  v. 
William  A.  Chapman  &  Co.,  126  Fed. 
.68,  72  61  C.  C.  A.  124.  (2)  Every 
wrongful  act  which  will  support  tres- 
pass, will  not  be  sufficient  to  maintain 
trover;  in  the  latter  case  such  act  must 
amount  to  an  assertion  of  right,  incon- 
sistent with  the  plaintiff's  general 
right  of  dominion  over  the  property,  or 
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property  is  sufficient,^^  and  the  motive  of  the  defendant  is  immate- 
rial since  except  as  to  the  question  of  damages,  the  fact  that  the  de- 
fendant acted  in  absolutely  good  faith,^^  or  that  he  acted  under  a  mis- 
taken belief  as  to  his  right,^*  is  of  no  moment.    Likewise,  it  is  not  es- 


■bv  destruction,  depriving  him  of  the 
right  of  it  altogether;  where,  there- 
fore, the  defendant,  in  order  to  get 
rid  of  the  plaintiff  as  a  passenger  on 
board  his  ship,  sent  his  horses,  which 
had  been  received  on  board,  ashore,  it 
was  held  that  the  jury  were  improperly 
directed  that  the  simple  act  of  re- 
moval amounted  to  a  conversion,  and 
a  new  trial  was  granted.  Fouldes  v. 
Willoughbv,  1  Dowl.  N.  S.  (Eng.)  86, 
8  Mees.  &  W.  .540,  10  L.  J.  Ex.  364. 

32.  U.  S. — Savarv  r.  Germania  Bank, 
21  Fed.  Cas.  No.  12,.387.  Ark.— McCar- 
roll  V.  Stafford,  24  Ark.  224.  Cal. 
Rogers  r.  Huie,  2  Cal.  .571,  56  Am.  Dec. 
36.3.  Ga. — Branch  v.  Planters'  Loan  & 
S.  Bank,  75  Ga.  342.  Ky.— Louisville 
&  N.  R.  Co.  r.  Lawson,  88  Ky.  496,  11 
S.  W.  511.  Md.— Bonaparte  v.  Clagett, 
78  Md.  87,  27  Atl.  619.  Mich.— Hub- 
bell  V.  Blandy,  87  Mich.  209,  49  N.  W. 
502,  24  Am.  St.  Eep.  154;  Gibbons  v. 
Farwell,  63  Mich.  344,  29  N.  W.  855, 
6  Am.  St.  Eep.  301.  Mo.— Mohr  v. 
Langan,  162  Mo.  474,  63  S.  W.  409,  85 
Am.  St.  Eep.  503;  Hamlin  r.  Carruthers, 
19  Mo.  App.  567.  Neb.— Hill  v.  Camp- 
bell Commission  Co.,  54  Neb.  59,  7-i 
N.  'W.  388.  N.  H.— Sinclair  v.  Tarbox, 
2  N.  H.  135.  N.  Y.— Industrial  &  Gen. 
Trust  V.  Tod,  170  N.  Y.  233,  63  N.  E. 
285;  Pease  f.  Smith,  61  N.  Y.  477; 
Klein  v.  Cohen,  142  App.  Div.  500,  127 
N.  Y.  Supp.  171.  N.  C— Clark  v.  White- 
hurst.  171  N.  C.  1,  86  S.  E.  78.  Ohio. 
Baltimore  &  0.  E.  Co.  r.  O'Donnell,  49 
Ohio  St.  489,  32  N.  E.  476,  34  Am.  St. 
Ee-o.  579,  21  L.  E.  A.  117.  Ore.— Fer- 
rera  v.  Parke,  19  Ore.  141,  23  Pac.  883; 
Velsian  v.  Lewis,  15  Ore.  539,  16  Pac. 
631,  3  Am.  St.  Eep.  184.  Eng.— Hiort 
V.  Bott,  L.  E.  9  Exch.  86,  43  L.  J.  Exch. 
81,  30  T,.  '^  V  S.  25,  22  Wklv.  Eep. 
414. 

[a]  Malicious  Wrong  Not  Essential. 
It  is  not  necesisary  in  order  to  consti- 
tute conversioQ  that  the  wrongdoer 
should  have  aitted  maliciously  or  cor- 
ruptly. Haddis  V.  Einstman,  14  111. 
App  '443. 

33.  Cal.— Poggi  V.  Scott,  167  Cal. 
372,  139  Pac.  bV5.  51  L.  E.  A.  (N.  S.) 
925.     Fla. — EoDinson   v.   Hartridge,   18 


Fla.  501.  Ga. — Farmers'  &  M.  Bank  v. 
Bennett,  120  Ga.  1012,  48  S.  E.  398; 
Atlantic  Compress  Co.  f.  Chambliss,  15 
Ga.  App.  747,  84  S.  E.  155.  la.— Farmer 
f.  Graettinger  Bank,  130  Iowa  469,  107 
N.  W.  170.  Me. — Carleton  v.  Lovejoy, 
54  Me.  445.  Mass.— Hills  v.  Snell,  104 
Mass.  173,  177.  Mo.— Koch  r.  Branch, 
44  Mo  .542,  100  Am.  Dec.  324.  Neb. 
Cook  r.  Monroe,  45  Neb.  349,  63  N.  W. 
800.  N.  J. — West  Jersey  E.  Co.  v.  Tren- 
ton Car  Works  Co.,  32  N.  J.  L.  517. 
N.  Y. — Bovce  v.  Brockwav,  31  N.  Y. 
490;  Everett  v.  Coffin,  6  Wend.  603,  22 
Am.  Dec.  551.  Pa.— Forsyth  v.  Wells, 
41  Pa.  291,  80  Am.  Dec.  617.  E.  I. 
Donahue  r.  Shippee,  15  E.  I.  453,  8 
Atl.  541.  S.  C. — Harris  r.  Saunders,  2 
Strobh.  Eq.  370,  note.  Vt.— Morrill  V. 
Moulton,  40  Vt.  242;  Deering  v.  Aus- 
tin, 34  Vt.  330.  Eng.— Hollins  v.  Fow- 
ler, L.  E.  7  H.  L.  757,  44  L.  J.  Q.  B. 
169,  33  L.  T.  (N.  S.)  73. 

[a]  Honesty  of  purpose  is  no  de- 
fense in  trover.  Ferrera  v.  Parke,  19 
Ore.  141,  23  Pac.  883. 

34.  Ala. — White  v.  Yawkey,  108 
Ala.  270,  19  So.  360,  54  Am.  St.  Eep. 
159,  32  L.  E.  A.  199.  Colo.— Murphy 
V.  Hobbs,  8  Colo.  17,  5  Pac.  637.  III. 
Lahner  r.  Hertzog,  23  111.  App.  308. 
la. — Edwards  v.  American  Express  Co., 
121  Iowa  744,  96  N.  W.  740,  63  L.  R. 
A.  467.  Me.— Smith  v.  Colby,  67  Me. 
169.  Mich. — Tidev  v.  Kent  Circuit 
Judge,  179  Mich.  580,  586,  146  N.  W. 
224;  Kenney  v.  Eanney,  96  Mich.  617, 
55  N,  W.  982.  Mo. — Waverly  Timber 
&  I.  Co.  V.  St.  Louis  Cooperage  Co., 
112  Mo.  383,  20  S.  W.  566.  Neb. 
Stough  r.  Stefani,  19  Neb.  468,  27  N. 
W.  445.  Pa. — Forsyth  r.  Wells,  41  Pa. 
291,  80  Am.  Dec.  617.  R.  I.— Donahue 
v.  Shippee,  15  E.  L  453,  8  Atl.  541. 
Tex. — Williams  v.  Deen,  5  Tex.  Civ. 
App.  575,  24  S.  W.  536. 

[a]  Assertion  of  Title. — It  is  not 
every  wrongful  intermeddling  with,  or 
wrongful  asportation,  or  wrongful  de- 
tention of  personal  property  that 
amounts  to  a  conversion.  Acts  which 
themselves  imply  an  assertion  of  title, 
or  a  right  of  dominion  over  personal 
property,  amount,   however,  to   a  con- 
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sential  that  the  defendant  should  have  received  anv  personal  benefit 
from  his  act  or  have  taken  the  property  for  his  own  use.^' 

Trover  may  be  brought  to  recover  the  value  of  stolen  goods.^^  or  the 
value  of  goods  sold  in  cases  where  the  delivery  and  payment  were  con- 
current acts  and  the  buyer  refuses  to  pay;^"  for  the  value  of  property 
wrongfully  seized  under  legal  process  :^^  or  for  the  value  of  property 
delivered  to  the  plaintiff  in  an  action  of  replevin  where  judgment  is 
in  favor  of  the  defendant  and  the  plaintiff  fails  to  return  the  goods.^^ 
Trover,  also,  may  lie  where  the  goods  were  obtained  through  fraud  or 
deceit,'*"  and  may  be  brought  to  recover  the  value  of  money  received 
by  the  defendant  for  the  plaintiff,  providing  there  is  an  obligation  on 
the  part  of  the  defendant  to  return  the  money  in  specie.*^ 

D.  Subject  Matter.  —  The  subject  matter  of  trover  must  be  spe- 
cific personal  property  wrongfully  converted.*-  and  the  action  may  be 
maintained  for  every  species  of  personal  property  which  is  the  subject 


version,  even  thoueh  the  defendant 
may  have  honestly  mistaken  his  rights. 
Spooner  r.  Manchester.  3  33  Mass.  270, 
43  Am.  Eep.  514. 

fb]  Means  of  Knowledge. — "Where 
one  person  detains  from  another  goods, 
which  he  either  actually  knows  or  has 
the  means  of  knowing,  and  which,  by 
instituting  proper  inquiries,  he  might 
have  ascertained  to  be  that  person's 
property,  that  detention  the  law  deems 
a  'conversion.'  "  Martin,  B.,  in  Pil- 
lot  V.  Wilkinson.  2  H.  &  C.  (Eng.) 
72,  82. 

35.  McPheters  r.  Page.  S3  Me.  234, 
22  Atl.   101,  23   Am.   St.  Eep.   772. 

[a]  Where  one  assumes  to  dispose 
of  the  property  of  another  without 
right  it  is  conversion,  though  he  gets 
no  personal  benefit  from  it.  State  r. 
Ross,  55  Ore.  450.  104  Pac.  596,  106 
Pac.  1022,  42  L.  R.  A.   (X.  S.)   601. 

36.  Keyser  r.  Eodgers,  50  Pa.  275. 

37.  Ga. — lowers  r.  Blandy,  58  Ga. 
379.  HI. — Canadian  Bank  of  Com- 
merce r.  McCrea,  106  HI.  281.  Mich. 
Lamb  r.  Utlev,  146  Mich.  654,  110 
N.  W.  50.  Eng.— Bishop  r.  Shillito,  2 
B.  &  Aid.  329  note,  20  Rev.  Rep.  457 
note,  106  Eng.  Reprint  387,  note. 

38.  Colo. — Hannan  r.  Connett,  10 
Colo.  App.  171.  50  Pac.  214.  Conn. 
Thompson  f.  Rose,  16  Conn.  71,  41 
Am.  Dec.  121.  Ga. — Riley  r.  Martin, 
35  Ga.  136.  Mass. — Davlin  r.  Stone,  4 
Gush.  359.  S.  C— Bennett  r.  Sims,  Rice 
421.  Tenn. — Hawkins  r.  Pearce,  11 
Humph.  44.  Tex. — House  r.  Phelan,  83 
Tex.  595,  19  S.  W.  140.     Wis. — Seivert 

V.    Galvin,    133    Wis.    391,    113    N.    W 
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6?0.      Eng.— Turner    r.   Ford,    15    L.    J. 
Exch.  215,  15  M.  &  W.  212. 

39.  Asher  r.  Reizenstein,  105  X.  C. 
213,  10  S.  E.  889;  Woody  r.  Jordan,  69 
X.   C.   189. 

40.  Mass. — Thurston  v.  Blanchard, 
22  Pick.  18,  33  Am.  Dec.  700.  Mich. 
Heineman  r.  Steiger,  54  Mich.  232,  19 
X.  W.  965.  Vt.— McCrillis  r.  Allen,  57 
Yt.  505.  Eng. — Kingsford  v.  Merrv,  1 
H.  &  X.  503.  3  .Jur.  X.  S.  68,  26  L.  J. 
Exch.  83.  5  Wklv.  Rep.  151;  Noble  v. 
Adams,  Holt  X.  P.  248,  3  E.  C.  L.  105, 
2  Marsh.  366.  7  Taunt.  59,  2  E.  C.  L. 
259,  17  Rev.  Rep.  445,  129  Eng.  Reprint 
24. 

41.  111.— Loomis  r.  Stave,  72  HI. 
623;  Hinr-kley  r.  Lewis,  45  HI.  327. 
Mich. — Shrimpton  r.  Culver,  109  Mich. 
577,  67  X.  W.  907;  Pierce  v.  Under- 
wood. 103  Mich.  62,  61  X.  W.  344. 
N,  T. — Dp  Fino  v.  Stern,  5  App.  Div. 
56,  38  X.  Y.  Supp.  616,  74  X.  Y.  St. 
242;  Precker  z:  London,  36  Misc.  197, 
73  N.  Y.  Supp.  145.  Pa.— Davis  v. 
Thompson,  10  Sad.  563,  14  Atl.  169. 
R,  L — Larson  v.  Dawson,  24  R.  L  317, 
53  Atl.  93,  96  Am.  St.  Rep.  716.  Eng. 
Anonymous,  1  Salk.  126,  91  Eng.  Re- 
print'11 8;  Holidav  r.  Hicks.  Cro.  Eliz. 
638,  661,  78  Eng.'  Reprint   878,  900. 

42.  Burnham  r.  Pidcock,  33  Misc. 
65,  66  X.  Y-,  Supp.  806;  Cooper  v. 
Chitty,  1  Burr.  20,  31,  97  Eng.  Reprint 
166;  Friedel  r.  Castlereagh,  11  Ir.  R. 
C  L.  93;  Cooley  on  Torts,  2nd  ed., 
p.  516. 

[a]  Specific  Goods.  —  To  support 
trover,  the  plaintiff  must  have  the  right 
to    some    identical    or     specific     goods. 
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of  private  ownership,*^  providing  the  property  in  question  is  of  some 
pecuniary  value,*-*  and  is  capable  of  separation  and  identification.'*^ 
This  includes  negotiable  instruments  such  as  notes  and  bonds  ;*^ 
money,*^  providing  it  is  capable  of  being  identified  specifically;*^  title 


Orton  V.  Butler,  5  B.  &  Aid.  652,  7 
E.  C.  L.  356,  106  Eng.  Eeprint  1329, 
2   Chitty   343,   18  E.   C.  L.   668. 

43.  Ala. — Moody  v.  Keener,  7  Port. 
218.  Neb.— State  v.  Omaha  Nat.  Bank, 
59  Neb.  483,  81  N.  W.  319.  Pa.— Davis 
V.  Funk,  39  Pa.  243,  80  Am.  Dec.  519. 

[a]  Undivided  Part  of  Chattel. 
Trover  lies  for  an  undivided  part  of 
a  chattel,  as,  for  example,  three- 
fourths  of  a  ship.  Watson  r.  King,  4 
Campb.   (Eng.)    272. 

[b]  Unpublished  and  Unregistered 
Picture. — Mausell  v.  Valley  Printing 
Co.,  L.  R.  (1908)  1  Ch.  567,  affirmed, 
L.  E.   (1908)    2   Ch.  441,  C.  A. 

[c]  Mail  matter  which  postmaster 
improperly  refuses  to  deliver.  Teal  v. 
Felton,  12  How.  (U.  S.)  284,  13  L.  ed. 
990. 

44.  la. — Edwards  v.  American  Ex- 
press Co.,  121  Iowa  744,  96  N.  W.  740, 
63  L.  R.  A.  467.  Me. — Barnes  r.  Tay- 
lor, 31  Me.  329.  N.  Y.— Donohue  v. 
Henrv.  4  E.  D.  Smith  162;  Rosen  v. 
Yoorhis,  45  Misc.  605,  91  N.  Y.  Supp. 
126.  S.  C— Miller  r.  Reigne,  2  Hill 
592. 

45.  Ala.— Riddle  v.  Driver,  12  Ala. 
690.  Cal.— Hall  r.  Susskind,  120  Cal. 
559,  53  Pac.  46.  La. — Fisk  v.  Germauia 
National  Bank,  40  La.  Ann.  820,  5  So. 
532.  Md.— Wilson  v.  Wilson,  37  Md. 
1,  11  Am.  Rep.  518.  Mass. — Levyeau 
V.  Clements,  175  Mass.  376,  56  N.  E. 
735,  50  L.  R.  A.  397.  Mich.— Hance 
V.  Tittabawassee  Boom  Co.,  70  Mich. 
227,  38  N.  W.  228.  N.  J.— Shepherd 
f.  Leverson,  2  N.  J.  L.  391.  N.  Y. 
Brush  V.  Batten,  48  Hun  615,  15  N.  Y. 
Sc.  548.  Tex.— Williams  r.  Deen,  5  Tex. 
Civ.  App.  575,  24  S.  W.  536.  Wis. 
Brown  v.  Pratt,  4  Wis.  513,  65  Am. 
Dec.  330. 

46.  Ala. — Lowremore  f.  Berry,  19 
Ala.  130,  54  Am.  Dec.  183.  Conn. 
Tucker  v.  Jewett,  32  Conn.  563.  Ga. 
Merchants'  &  Planters'  Nat.  Bank  v. 
Masonic  Hall,  62  Ga.  271.  Ind.— Com- 
paret  v.  Burr,  5  Blaekf,  419.  la. 
Tuttle  V.  Becker,  47  Iowa  486.  Me. 
Neal  V.  Hanson,  60  Me.  84.  Md. 
Thomson  v.  Gortner,  73  Md.  474,  21 
Atl.    371.     Mass. — Kingman   v.   Pierce, 


17  Mass.  247.  Mich.— Hicks  f.  Lyle, 
46  Mich.  488,  9  N.  W.  529.  N.  Y. 
Vroom  V.  Sage,  184  N.  Y.  542,  76  N.  E. 
nil,  afirmuig  100  App.  Div.  285,  91 
N.  Y.  Supp.  456.  N.  C— Brickhouse  v. 
Brickhouse,  33  N.  C.  404;  Fairly  f.  Mc- 
Lean, 33  N.  C.  158.  Pa. — Davis  v. 
Funk,  39  Pa.  243,  80  Am.  Dec.  519. 
Tenn. — Seals  v.  Cummings,  8  Humph. 
442.  Vt.— Tilden  f.  Brown,  14  Vt. 
1647  Wash. — Lawatsch  v.  Cooney,  86 
Hun  546,  33  N.  Y.  Supp.  775.  Eng. 
Johnson  v.  Windle,  3  Bing.  N.  Cas. 
225,  2  Hodges  202,  6  L.  J.  C.  P.  o,  3 
Scott  608,  32  E.  C.  L.  112,  132  Eng. 
Reprint    396. 

[a]  Bona  Fide  Holders.  —  Trover 
does  not  lie  to  recover  money  or  ne- 
gotiable instruments  in  the  hands  of 
a  bona  fide  holder,  but  one  is  not 
an  innocent  holder  when  he  knew  to 
whom  the  money  or  mercantile  paper 
belonged  at  the  time  he  received  it. 
State  r.  Omaha  Nat.  Bank,  59  Neb. 
483,  81   N.  W.  319. 

47.  Conn. — Dunham  r.  Cox,  81  Conn, 
263,  70  Atl.^  1033.  lU.— Hinckley  v. 
Lewis,  45  111.  327.  Me.— Hazelton  v. 
Locke,  104  Me.  164,  71  Atl.  661,  20 
L.  R.  A.  (N.  S.)  35,  15  Ann.  Cas.  1009. 
Mass. — Morrin  V.  Manning,  205  Mass. 
205,  91  N.  E.  308.  Mich. — Cullen  v. 
O'Hara,  4  Mich.  132.  Neb.— State  v. 
Omaha  Nat.  Bank,  59  Neb.  483,  81 
N.  W.  319;  Murphey  r.  Virgin,  47  Neb. 
692,  66  N.  W.  652.  N.  Y.— Gordon  v. 
Hostetter,  37  N.  Y.  99,  4  Abb.  Pr, 
(N.  S.)  263.  Vt.— Lamb  r.  Clark,  30 
Vt.  347.  Wis.— Mever  z'.  Doherty,  133 
Wis.  398,  113  N.  W.  671,  126  Am.  St. 
Rep.  967,  13  L.  R.  A.    (N.  S.)    247. 

48.  Ala. — Ilunnicutt  f.  Higginboth- 
am,  138  Ala.  472,  35  So.  469,  100  Am. 
St.  Rep.  45.  Colo. — Benson  r.  Eli,  16 
Colo.  App.  494,  66  Pac.  450.  111.— Ker- 
win  r.  Balhatchett,  147  111.  App.  561. 
Ind. — CoflELn  r.  Anderson,  4  Blatchf. 
395.  Me. — Hazelton  f.  Locte,  104  Me. 
164,  71  Atl.  661,  20  L.  R.  A.  (N.  S.) 
35,  15  Ann.  Cas.  1009.  N.  J,— Little 
r.  Gibbs,  4  N.  J.  L.  211,  244.  Ore. 
See  Salem  Tract.  Co.  v.  Anson,  41  Ore. 
562,  67  Pac.  1015,  69  Pac.  675.  B.  I. 
Larson  v.  Dawson,  24  R.  I.  317^  53  AtL 
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deeds^  and  other  documentary  evidence  of  title  ;''^  shares  of  corporate 
stock  ;^°  buildings  and  building  material  that  are  not  a  part  of  the 
realty  ;^^  and  animals."  Trover  doe^i  not  lie,  however,  for  injuries  to 
land  or  to  other  real  property,'^  or  for  a  former  chattel  which  has  be- 
come a  fixture  to  the  realty.'*  It  does  lie,  however,  for  cutting  and 
carrying  away  grain,  or  other  crops,  standing  and  growing,^^  or  for 


93,  96  Am.  St.  Eep.  716.  Eng.— Orton 
V.  Butler,  5  B.  &  Aid.  652,  7  E.  C.  L. 
356,  106  Eng.  Reprint  1329,  2  Chitty 
343,  18  E.  C.  L.  668.  Can.— Walsh  v. 
Brown,  18  U.  C.  C.  P.  60. 

[a J  Money.  —  Legal  currency  may 
be  the  subject  of  an  action  of  trover. 
There  is  nothing  in  the  nature  of 
money  which  makes  it  an  improper 
subject  of  this  form  of  action  so  long 
as  it  is  capable  of  being  identified, 
as  when  delivered  at  one  time,  by 
one  act,  and  in  one  mass.  Hazelton 
V.  Locke,  104  Me.  164,  71  Atl.  661,  20 
L,  R.  A.  (N.  S.)  35,  15  Ann.  Cas.  1009, 
and  eases  cited  there. 

[b]  Money  Need  Not  Be  Specifical- 
ly Ear  Marked. — Gordon  v.  Hostetter, 
37  N.  Y.  99,  4  Abb.  Pr.   (N.  S.)   263. 

49.  N.  Y. — Hazewell  v.  Coursen,  13 
Jones  &  S.  22,  reversed  on  other  grounds 
in  81  N.  Y.  630.  Pa.— Weiser  v.  Zeis- 
inger,  2  Yeates  537.  Eng. — Roberts  v. 
Wyatt,  2  Taunt.  268,  11  Rev.  Rep.  566, 
127  Eng.  Reprint  1080;  Parry  v.  Frame, 
2  Bos.  &  P.  451,  5  Rev.  Rep.  651,  126 
Eng.   Reprint   1379. 

But  see  Hooker  v.  Latham,  118  N.  C. 
179,  23  S.  E.  1004,  not  to  try  the  ques- 
tion of  delivery  of  and  title  under  such 
deed. 

50.  Cal.— Payne  v.  Elliot,  54  Cal. 
339,  35  Am.  Rep.  80.  Conn.— Ayres  v. 
French,  41  Conn.  142.  Del. — Stewart 
V.  Bright,  6  Houst.  344.  Me.— Free- 
man V.  Harwood,  49  Me.  195.  Md. 
Maryland  F.  Ins.  Co.  v.  Dalrymple,  25 
Md.  242,  89  Am.  Dec.  779.  Mass. 
Bond  V.  Mt.  Hope  Iron  Co.,  99  Mass. 
505,  97  Am.  Dec.  49.  Mich. — Hine  v. 
Bay  City  Commercial  Bank,  119  Mich. 
448,  78  N.  W.  471.  Mo. — Newman  v. 
Mercantile  Trust  Co.,  189  Mo.  423,  8 
S.  W.  6.  Neb. — Herrick  v.  Humphrey 
Hdw.  Co.,  73  Neb.  809,  103  N.  W.  685, 
119  Am.  St.  Rep.  917.  Nev.— Boylan 
V.  Huguet,  8  Nev.  345.  N.  Y.— Miller 
V.  Miles,  171  N.  Y.  675,  64  N.  E.  1123, 
affirming  58  App.  Div.  103,  68  N.  Y. 
Supp.  565.  Ore. — Budd  v.  Multnomah 
R.  Co.,  12  Ore.  271,  7  Pac.  99,  53  Am. 
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Rep.  355.  Pa. — Trover  will  not  lie  for 
a  "share  of  stock."  Neiler  v.  Kel- 
ley,  69  Pa.  403.  S.  C— Connor  v. 
Hillier,  11  Rich.  L.  193,  73  Am.  Dec. 
105.  Utah. — Kuhn  v.  McAllister,  1 
Utah  273,  affirmed,  96  U.  S.  87,  24  L. 
ed.  615. 

51.  Ala. — Powers  v.  Harris,  68  Ala. 
409.  But  see  Peirce  v.  Goddard,  22 
Pick.  559,  33  Am.  Dec.  764.  Me. 
Adams  v.  Goddard,  48  Me.  212.  Mass. 
Korbe  v.  Barbour,  130  Mass.  255. 
Mich. — Osborn  v.  Potter,  101  Mich. 
300,  59  N.  W.  606.  N.  H.— Dame  v. 
Dame,  38  N.  H.  429,  75  Am.  Dec.  195. 
N.  Y.— Smith  v.  Benson,  1  Hill  176. 
Ore.— Wheeler  v.  McFeron,  33  Ore.  22, 
52    Pac.    993. 

52.  Mass. — Cumming's  v.  Perham,  1 
Mete.  555.  Mich. — Norton  v.  Rockey, 
46  Mich.  460,  9  N.  W.  492.  N.  Y. 
Amory  r.  Flyn,  10  Johns.  102,  6  Am. 
Dec.  316. 

Actions  for  injuring  and  killing  ani- 
mals,  see   1    Standard   Proc.   965. 

53.  Mather  v.  Trinity  Church,  3 
Serg.  &  R.  (Pa.)  509,  5li,  8  Am.  Dec. 
603. 

54.  Ala. — Thweat  v.  Stamps,  67  Ala. 
9G.  Conn. — Woodruff  &  Beach  Iron 
Works  V.  Adams,  37  Conn.  233.  111. 
Dewitz  V.  Shoeneman,  82  111.  App.  378. 
Me. — Stockwell  r.  Marks,  17  Me.  455, 
35  Am.  Dec.  266.  Mass. — Raddin  v. 
Arnold,  116  Mass.  270;  Bliss  v.  Whit- 
ney, 9  Allen  114,  85  Am.  Dec.  745. 
Nev. — Prescott  v.  Wells,  Fargo  &  Co., 
3  Nev.  82.  N.  H.— Burnside  v.  Twitch- 
ell,  43  N.  H.  390.  Pa.— Darrah  v. 
Baird,  101  Pa.  265.  Vt.— Straw  v. 
Straw,  70  Vt.  240,  39  Atl.  1095.  Eng. 
Colegrave  r.  Santos.  2  B.  &  C.  76,  9 
E.  C.  L.  42,  107  Eng.  Reprint  311. 
Can. — Oates  v.  Cameron,  7  U.  C.  Q.  B. 
228. 

See  18  Standard  Proc.  677. 

Except  where  discovered  and  con- 
verted, see  18  Standard  Proc.  678,  note 
16. 

55.  Ind. — Dale  v.  Jones,  15  Ind.  App. 
420,  44  N.  E.  316.  Mass.— Nelson  v. 
Burt,    15    Mass.    204,      Minn. — Mueller 
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timber '«  or  for  soil,  sand,  and  minerals,  after  being  severed  from  the 
laijd,"'unless  the  crops,  timber,  or  other  thing  in  question,  were  severed 
by  one  in  possession  under  a  bona  fide  claim  of  title.^* 

E  What  Law  Governs.  —  The  rights  of  the  parties  must  be  tested 
by  the  laws  of  the  state  in  which  the  act  of  conversion  was  consum- 
mated, but  the  remedy  depends  upon  the  laws  of  the  state  m  which  the 
action  is  brought.'^ 

F.  Statutory  Actions.  —  In  some  jurisdictions,  the  statutes  pro- 
vide for  an  action  in  the  nature  of  trover,  whereby  the  plaintiff  may,  at 
his  election,  sue  to  recover  damages  only,  or  to  recover  the  goods  with 
damages  for  their  hire  or  detention.^^ 

G.  Election  and  Waiver.  —  The  injured  party  may  have  an  elec- 
tion of  remedies,  in  which  event,  in  accordance  with  the  rules  and  subject 
to  the  limitations  elsewhere  discussed,  the  election  of  one  remedy  is  a 
waiver  of  the  right  to  pursue  the  others.^'^  The  owner  of  goods  may 
subsequently  assent  to  their  tortious  taking,  and  thus  waive  his  right 


V.  Olsen,  90  Minn.  416,  97  N.  W.  115. 
Mo.— Davis  v.  Barnes,  3  Mo.  137.  Pa. 
Baekenstoss  v.  Stabler 's  Admr.,  33  Pa. 
251,  75  Am.  Dec.  592.  R.  I.— Donahu« 
r.  Shippee,  15  R.  I.  453,  8  Atl.  541, 
holding  that  cutting  grass  without  tak- 
ing it  away  is  a  conversion.  See  47 
Cent.  tit.  "Trover  and  Conversion," 
fl7.  Can. — Tavlor  v.  Nugent,  6  U.  C. 
Q.  B.  O.  S.  549. 

56.  Sampson  v.  Hammond,  4  Cal. 
184.     See  19  Standard  Proc.  19. 

57.  Ala.— Nashville,  C.  &  St.  L.  Ey. 
V.  Karthaus,  150  Ala.  633,  43  So.  791. 
Mass. — Rilev  v.  Boston  Water  Power 
Co.,  11  Cush.  11.  N.  Y.— Graham  v. 
Purcell,  126  App.  Div.  407,  110  N.  Y. 
Supp.  813;  Eadwav  v.  Duflfv,  79  App. 
Div.  116,  80  N.  Y.  Supp.  334.  Pa. 
Mather  r.  Trinity  Church,  3  Serg.  & 
E.   509,  8  Am.   Dec.   663. 

See  19  Standard  Proc.  806. 

[a]  Asportation  Necessary. — Trover 
docs  not  lie  for  injuries  to  land  or 
other  real  property,  even  by  a  sever- 
ance from  the  freehold,  unless  there 
be  also  an  asportation;  that  is,  if  after 
severance  from  the  freehold  as  in  the 
case  of  trees  cut  down,  the  property 
severed  be  taken  away,  or  if  the  coals 
dug  from  a  pit  be  afterward  thrown 
out,  this  action  will  lie  by  the  person 
having  the  right,  and  being  in  pos- 
session, against  a  mere  intruder  and 
trespasser.  Mather  v.  Trinitv  Church, 
3  Serg.  &  E.  (Pa.)  509,  511,  8  Am. 
Dec.  663.  See  also  Whidden  v.  Seelye, 
iO  Me.  247,  63  Am.  Dec.  661. 

58.     Ala. — McEight    v.     Famed,     14 


Ala.  App.  445,  70  So.  297.  N.  J. 
Lehigh  Zinc  &  I.  Co.  v.  New  Jersey 
Zinc  &  I.  Co.,  55  N.  J.  L.  350,  26  Atl. 
920,  28  Atl.  79.  Pa. — Mather  v.  Trin- 
ity Church,  3  Serg.  &  E.  509,  8  Am. 
Dec.    663. 

59.  Ark. — Security  Bank  &  Trust  Co. 
r.  Bond,  132  Ark.  592,  201  S.  W.  820. 
N.  H. — Holbrook  r.  Bowman,  62  N.  H. 
313.  N.  Y. — Torrance  r.  Third  Nat. 
Bank,  70  Hun  44,  23  N.  Y.  Supp.  1073, 
53  N.  Y.  St.  434. 

See  22  Standard  Proc.  724. 

60.  Holmes  r.  Langston,  110  Ga.  861, 
30  S.  E.  251;  Kaplan  v.  Glover,  108 
Ga.  301,  33  S.  E.  967;  Malsby  v.  Young, 
104  Ga.  205,  30  S.  E.  854;  Bradley  V. 
Burkett,  82  Ga.  255,  11  S.  E.  492; 
Pfudson  V.  Goff,  77  Ga.  281,  3  S.  E. 
152;  Pridgin  V.  Strickland,  8  Tex.  427, 
53   Am.  Dec.  124. 

61.  See  the  title  "  Choice  and 
Election  of  Remedies,"  and  Peters  v. 
Ballistier,  3  Pick.  (Mass.)  495;  Kim- 
ball V.  Cunningham,  4  Mass.  502,  3 
Am.  Dec.  230;  Smith  v.  Baker,  L.  E. 
8  C.  P.  350,  42  L.  J.  C.  P.  155.  28  L.  T. 
N.  S.  637;  Brewer  v.  Sparrow,  7  B.  & 
C.  310,  14  E.  C.  L.  144,  108  Eng.  Ee- 
print   739. 

[a]  Dismissing  Action  Before  Judg- 
ment.— A  plaintiff  is  not  estopped, 
however,  from  maintaining  an  action 
for  the  conversion  of  goods  by  bring- 
ing an  action  by  attachment  for  the 
price  where  such  action  is  voluntarily 
dismissed  before  judgment.  Johnson- 
Brinkman   Com.    Co.   f.    Central    Bank, 
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to  the  remedy  of  trover.^^  Likewise,  from  his  conduct  such  assent  OZ 
ratification  may  be  presumed,  and  the  plaintiff  may  be  estopped  from 
bringing  the  action.''^  A  subsequent  demand  of  the  property  will  not 
operate,  however,  as  a  waiver  of  the  conversion,*'*  and  even  the  taking 
back  of  property  that  has  been  wrongfully  converted  does  not  deprive 
the  owner  of  his  right  of  action.''^ 

II.  TITLE  OR  INTEREST  NECESSARY  TO  SUPPORT  ACTION. 
A.  In  Gener.vi^.  —  The  title  or  interest  that  the  plaintiff  must  have  in 
the  goods  or  chattels  alleged  to  have  been  converted,  in  order  to  main- 
tain the  action,  has  given  rise  to  considerable  variation  of  judicial  ex- 
pression, and,  in  consequence,  results  in  some  confusion  in  the  cases. 
This  has  undoubtedly  been  brought  about  by  the  progressive  enlarge- 
ment of  the  scope  of  the  remedy.'"'  In  many  of  the  cases,  for  example, 
it  is  said  that,  in  order  to  maintain  trover,  the  plaintiff  must  have  had 
title  to  the  goods,''''  or  that  the  right  to  sue  is  in  the  person  having  the 
title,  at  the  time  of  the  conversion,"^  it  being  said,  in  some  of  the  decis- 
ions, that  trover  is  to  personalty  what  ejectment  is  to  realty,  title  be- 
ing indispensable  in  both.''^     Other  cases  say  that  the  plaintiff  must 


116  Mo.  558,  22  S.  W.  813,  38  Am.  tet, 
Eep.   615. 

62.  Mass. — Hewes  7;.  Parkman,  20 
Pick.  90.  Tenn. — Huffman  v.  Hughlett, 
11  Lea  549.     Eng. — Brewer  v.  Sparrow, 

7  B.  &  C.  310,  14  E.  C.  L.  144,  108 
Eug.  Reprint  739. 

63.  Ala.  —  Fireman 's  Ins.  Co.  v. 
Cochran,  27  Ala.  228;  Albany  Ware- 
house Co.  r.  F.  B.  Fisk  Cotton  Co.,  12 
Ala.  App.  527,  67  So.  728.  Colo.— At- 
kins V.  Bovle,  33  Colo.  434,  80  Pac. 
1067.  Ga.— Bullard  v.  Madison  Bank, 
107  Ga.  772,  33  S.  E.  684.  Mass. 
Kimball  v.  Cunningham,  4  Mass.  502, 
3  Am.  Dec.  230.  Mich.— Detroit  &  B. 
C.  E.  Co.  V.  Buseh,  43  Mich.  571,  6 
N.  W,  90.  N.  Y. — Bowker  Fertilizer 
Co.  V.  Cox,  106  N.  Y.  555,  13  N.  E. 
95;  Duzets  v.  Levine,  145  N.  Y.  Supp. 
16.  S.  O. — Rice  v.  Parham,  Dudley 
373.  Wis.— Lander  v.  Beehtel,  55  Wis. 
593,  13  N.  W.  483;  Hulst  v.  Flanders, 
45  Wis.  185.  Eng.— Gregg  v.  Wells, 
10  Ad.  &  El.  90,  37  E.  C.  L.  71,  113 
Eng.  Reprint  35;  Smith  z).  Baker,  L.  R. 

8  C.  P.  350,  42  L.  J.  C.  P.  155,  28 
L.  T.  N.  S.  637;  Brewer  v.  Sparrow,  7 
B.  &  C.  310,  14  E.  C.  L.  144,  108  Eng. 
Reprint  739.  Can. — Barker  v.  Tabor,  5 
U.  C.  Q.  B.  O.  S.  570. 

64.  Ind. — Freeman  v.  Peckham,  47 
Tnd.  147.  Tenn. — Cobb  v.  Wallace,  5 
Coldw.  539,  98  Am.  Dec.  435.  Vt. 
Man  well  v.  Briggs,  17  Vt.  176. 

65.  Merrill  v.  How,  24  Me.  126. 

66.  See  supra,   1. 
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67.  Ala. — Johnson  it.  Wilson,  137 
Ala.  468,  34  So.  392,  97  Am.  St.  Rep. 
52.  Ga. — Atlantic  Coast  Line  R.  Co. 
r.  Baker,  118  Ga.  809,  45  S.  E.  673. 
111.— Frink  v.  Pratt,  130  111.  327,  22 
N.  E.  819;  Owens  v.  Weedman,  82  111. 
409,  417;  Langhenry  v.  Chicago  Trust 
&  S.  Bank,  70' 111.  App.  200;  Blain  v. 
Foster,  33  111.  App.  297;  Poppers  v. 
Peterson,  33  111.  App.  384.  Kan.— Ken- 
nett  f.  Peters,  54  Kan.  119,  37  Pac. 
999,  45  Am.  St.  Rep.  274.  Md.— Dun- 
gan  V.  Mutual,  etc.  Ins.  Co.,  38  Md. 
242.  Mich.— Stephenson  v.  Little,  10 
Mich.  433.  Mo. — Citizens'  Bank  v. 
Tigel  Tail,  etc.  Co.,  152  Mo.  145,  53 
S.  W.  902.  N.  C— Russell  v.  Hill,  125 
N.  C.  470,  34  S.  E.  640;  Barwiek  v. 
Barwiek,  33  N.  C.  80;  Laspeyre  v.  Mc- 
Farland,  4  N.  C.  620,  N.  C,  Term.  R. 
187,   7  Am.   Dec.   705. 

68.  Ga. — McElmurray  v.  Harris,  117 
Ga.  919,  43  S.  E.  987.  lU,— Alexander 
r.  Meyenberg,  112  111.  App.  223.  N.  C. 
Vinson  v.  Knight,  137  N.  C.  408,  49 
S.   E.   891. 

69.  Russell  v.  Hill,  125  N.  C.  470, 
34  S.  E.  640.  In  this  case  the  court 
said:  "It  is  one  of  the  characteris- 
tic distinctions  between  this  action 
and  trespass  that  the  latter  may  be 
maintained  on  possession;  the  former, 
only  on  property  and  the  right  of  pos- 
session." In  this  ease  the  plaintiff 
was  in  possession  of  certain  logs  which 
he  had  bought  from  one  not  having 
the    legal     title    thereto.      Defendant 
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either  own  the  property  converted,  or  be  entitled  to  its  possession.^" 
Still  other  cases  declare  that  in  order  to  maintain  the  action  the  plain- 
tiff must  have  ownership  in  the  goods,  either  the  general  or  a  special 
ownership,  and,  in  addition,  either  the  possession  or  an  immediate 
right  to  possession."  Also  it  is  said,  with  possibly  the  same  meaning 
as  the  preceding  statement,  yet  with  greater  preciseness,  that  the  plain- 
tiff must  have  "a  right  of  property"  in  the  goods,  and  in  addition 
either  the  actual  possession  or  a  right  to  their  possession."    Other  cases, 


converted  the  logs.  It  was  held  that 
plaintiff  could  not  maintain  the  action 
since  he  had  no  title  to  the  property. 
It  has  been  pointed  out  previously  in 
this  article,  however^  that  trover  has 
generally  been  recognized  as  having, 
by  the  enlargement  of  its  scope,  cov- 
ered the  whole  field  of  the  old  actions 
of  trespass  and  detinue.  See  supra, 
I,  and   11   Harv.  Law  Rev.  252,  384. 

70.  U.  S. — Joseph  Dixon  Crucible 
Co.  V.  Paul,  167  Fed.  784,  93  C.  C.  A. 
204.  Ga. — Mitchell  v.  Georgia  &  A. 
Ry.  Co.,  Ill  Ga.  760,  36  S.  E.  971,  51 
L.  R.  A.  622;  Painter  v.  McGaha,  6 
Ga.  App.  54,  64  S.  E.  129.  Ind.— Baker 
r.  Born,  17  Ind.  App.  422,  46  N.  E. 
930.  Mass. — Vincent  v.  Cornell,  13 
Pick.  294,  23  Am.  Dec.  683.  Mo.— John- 
son-Brinkman  Com.  Co.  v.  Central 
Bank,  116  Mo.  558,  22  S.  W.  813,  38 
Am.  St.  Rep.  615;  Parker  v.  Rodes, 
79  Mo.  88.  Neb.— Locke  v.  Shreek,  54 
Neb.  472,  74  N.  W.  970.  N.  Y.— John- 
son r.  Blaney,  198  N.  Y.  312,  91  N.  E. 
721;  Innovation  Trunk  Co.  r.  Piatt,  56 
Misc.  645,  107  X.  Y.  Supp.  816.  N.  D. 
Clendcning  r.  Hawk,  8  N.  D.  419,  79 
N.  W.  878.  Pa.— Pennsylvania  R.  Co. 
V.  Hughes,  39  Pa.  521.  W.  Va. — Haines 
V.  Cochran,  26  W.  Va.  719.  Eng.— De 
Lizardi  v.  Pennell,  6  E.  &  B.  742,  2 
Jur.  N.  S.  1227,  25  L.  J.  Q.  B.  387,  88 
E.   C.   L.   742,   119   Eng.   Reprint    1041. 

71.  U.  8. — United  States  v.  Inman- 
Poulsen  Lumb.  Co.,  211  Fed.  679,  680; 
King  r.  Fearson,  3  Craneh  C.  C.  255, 
14  Fed.  Cas.  No.  7,789.  Ala.— Tallassee 
Falls  Mfg.  Co.  V.  Alexander  City  First 
Nat.  Bank,  159  Ala.  315,  49  So.  246; 
Holman  v.  Ketchum,  153  Ala.  360,  45 
So.  206;  Smith  v.  Davenport  &  Co.,  12 
Ala.  App.  456,  459,  68  So.  545.  Ark. 
Danley  v.  Rector,  10  Ark.  211,  50  Am. 
Dec.  242.  Del. — Lavman  v.  Slocomb,  7 
Penne.  403,  76  Atl.'  1094.  Fla.— Dekle 
V.  Calhoun,  60  Fla.  53,  53  So.  14.  Ga, 
Tribblfc  v.  Laird,  92  Ga.  686,  19  S.  E. 
26;  Liptrot  v.  Holmes,  1  Ga.  381.     HI. 


Owens  V.  Weedman,  82  111.  409;  Bert- 
half  V.  Quinlan  Bros.  &  So.,  68  111. 
297.  Ind. — Redman  r.  Gould,  7  Blackf. 
361;  Picquet  r.  McKay,  2  Blackf.  465. 
Me. — Landry  v.  Mandelstom,  109  Me. 
376,  84  Atl.  642;  Martin  v.  Johnson, 
105  Me.  156,  73  Atl.  963;  Ames  V. 
Palmer,  42  Me.  197,  66  Am.  Dec.  271. 
Mass.— Clark  v.  Dean,  143  Mass.  292, 
9  N.  E.  651;  Ring  v.  Neale,  114  Mass. 
Ill,  19  Am.  Rep.  316.  Mich.— Steven- 
son r.  Fitzgerald,  47  Mich.  166,  10  N. 
W,  185.  Minn. — Hodge  v.  Eastern  R. 
Co.,  70  Minn.  193,  72  N.  W.  1074; 
Vanderburgh  v.  Bassett,  4  Minn.  242. 
Mo. — Johnson-Brinkman  Com.  Co.  v. 
Central  Bank,  116  Mo.  558,  22  S.  ^  . 
813,  38  Am.  St.  Rep.  615;  Central 
Mfg.  Co.  V.  Montgomery,  144  Mo.  App. 
494,  129  S.  W.  460.  Mont.— Kinsman 
r.  Stanhope,  50  Mont.  41,  144  Pac. 
1083;  Glass  r.  Basin,  etc.  Min.  Co.,  31 
Mont.  21,  77  Pac.  302.  N.  H.— Odiorne 
V.  Colley,  2  N.  H.  66,  9  Am.  Dec.  39. 
N.  C. — Herring  v.  Tilghman,  35  N.  C. 
392.  N.  D.— First  Nat.  Bank  v.  Min- 
neapolis &  N.  El.  Co.,  11  N.  D.  280, 
91  N.  W.  436;  Clendening  v.  Hawk,  8 
N.  D.  419,  79  N.  W.  878.  Pa.— Blakey 
r.  Douglass,  3  Sad.  495,  6  Atl.  398. 
Wyo.— De  Clark  r.  Bell,  10  Wyo.  1,  65 
Pac.  852.  Eng. — Owen  r.  Knight,  4 
Bing.  N.  C.  54,  6  Dowl.  P.  C.  244,  33 
E.  C.  L.  593,  132  Eng.  Reprint  709; 
Bloxam  v.  Sanders,  4  B.  «&  C.  941,  7 
D.  &  R.  397,  10  E.  C.  L.  868,  107  Eng. 
Reprint  1309. 

[a]  In  order  to  sustain  the  action 
the  plaintiff  must  show  a  legal  title 
to  the  property  in  himself;  that  is  he 
must  prove  property  therein,  either 
general  or  special,  coupled  with  a  right 
of  imm_ediate  possession  at  the  time 
of  the  conversion.  Larson  v.  Daw- 
son, 24  R.  I.  317,  53  Atl.  93,  96  Am. 
St.  Rep.  716. 

72.  Gordon  r.  Harper,  7  T.  R.  9, 
101  Eng.  Reprint  828. 

[a]     Concurrent   Right   of   Property 
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however,  with,  it  would  seem,  a  broader  view  of  the  enlarged  scope  of 
the  action,  hold  that  where  goods  have  been  converted  the  action  may  be 
brought  by  any  one  who  had  the  actual  possession  of  them,  or  an  exist- 
ing right  to  their  immediate  actual  possession,  at  the  time  of  the  con- 
version/^ In  any  case,  however,  where  the  plaintiff  has  neither  the 
right  of  property  nor  the  right  of  possession,  the  action  cannot  be 
maintained.''^ 

B.  As  TO  Title.  —  1.  In  General.  —  As  previously  stated,  in  many 
jurisdictions,  the  plaintiff  in  trover  must,  at  the  time  of  the  conversion, 
have  had  title,  or  a  right  of  property,  to  the  goods/^  Indeed,  some 
of  the  earlier  cases  held  that,  regardless  of  the  defendant's  injury  to 
the  plaintiff's  possession  of  the  goods,  if  the  defendant  could  show 


and  Possession. — The  action  of  trover 
being  founded  on  a  concurrent  right 
of  property  and  possession,  any  act  of 
the  defendant  which  negatives  or  is 
inconsistent  with  such  a  right  amounts 
in  law  to  a  "conversion."  Eoper 
Wholesale  Groc.  Co.  v.  Faver,  8  Ga. 
App.  178,  68  N.  E.  883,  884;  Swank  v. 
Elwert,  55  Ore.  487,  105  Pac.  901,  905. 
Title  and  Property. — There  is  no 
doubt  that  some  of  the  apparent  varia- 
tions in  the  cases  as  to  the  essentials 
requisite  for  the  plaintiff  to  recover, 
arise  from  the  fact  that  the  terms 
"title"  and  "property"  are  used,  at 
times,  synonymously,  and,  at  other 
times,   discriminatingly. 

73.  See  i7ifra,  II,  C,  4. 

74.  U.  S.— White  &  Co.  v.  Ball  En- 
gineering Co.,  223  Fed.  618,  139  C.  C. 
A.  164;  Louisville  Trust  Co.  v.  Stock- 
ton, 75  Fed.  62,  21  C.  C.  A.  225;  Eise- 
man  v.  Maul,  8  Fed.  Cas.  No.  4,322. 
Ala. — Union  Iron  Works  Co.  v.  Union 
Naval  Stores  Co.,  157  Ala.  645,  47  So. 
652;  Glaze  v.  McMillion,  7  Port.  279; 
Eolfe  V.  Huntsville  Lumb.  Co.,  8  Ala. 
App.  487,  62  So.  537.  Cal.— Triseony 
V.  Orr,  49  Gal.  612;  National  Lumb. 
Co.  V.  Tejunga  Val.  Rock  Co.,  22  Cal. 
App.  726,  136  Pac.  508.  Colo.— Mur- 
phy V.  Hobbs,  8  Colo.  130,  11  Pac.  55. 
Conn. — Wilson  v.  Griswold,  82  Conn. 
14,  66  Atl.  783.  Del.  —  Baker 
V.  Spruance,  5  Boyce  140,  91  Atl. 
£03;  Gam  v.  Cordrey,  4  Penne. 
143,  53  Atl.  334.  Ga.— Hall  r.  Sim- 
mons, 125  Ga.  801,  54  S.  E.  751;  Hunter 
V.  Lawton-Anderson  Co.,  12  Ga.  App. 
23,  76  S.  E.  782;  Prater  v.  Painter,  6 
Ga.  App.  292,  64  S.  E.  1003.  HI. 
Union  Stockyard  &  T.  Co.  v.  Mallory, 
Son  &  Zimmerman  Co.,  157  111.  554, 
41   N.   E.   388,   43    N.   E.   979,   48   Am. 
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St.  Rep.  341;  Donaldson  v.  Wellington 
Hotel  Co.,  175  111.  App.  623;  Nettle- 
ton  v.  Kerr,  167  111.  App.  74.  Ind. 
Grady  v.  Newby,  6  Blackf.  442;  Tray- 
lor  V.  Horrall,  4  Blackf.  317.  la. 
Munier  v.  Zachary,  138  Iowa  219,  114 
N.  W.  525,  18  L.  R.  A.  (N.  S.)  572; 
Frick  V.  Kabaker,  116  Iowa  494,  90 
N.  W.  498.  Mass.— Hall  v.  Burgess,  5 
Gray  12.  Mich. — Henry  v.  Manistique 
Iron  Co.,  147  Mich.  509,  111  N.  W.  79. 
Mo. — Newman  f.  Mercantile  Trust  Co., 
189  Mo.  423,  88  S.  W.  6;  Barbee  v. 
Crawford,  132  Mo.  App.  1,  111  S.  W. 
614.  Mont. — Kipp  v.  Silverman,  25 
Mont.  296,  64  Pac.  884.  N.  Y. 
Knight  V.  Sackett  &  W.  Lith.  Co.,  141 
N.  Y.  404,  36  N.  E.  392;  Drew  v.  Sal- 
mon, 85  App.  Div.  615,  82  N.  Y.  Supp. 
922;  Lord  v.  Woolley,  82  Misc.  656, 
144  N.  Y.  Supp.  385;  Vulcan  A.  Mfg. 
Co,  V.  Flatow,  87  Misc.  324,  149  N.  Y. 
Supp.  945;  Dillenback  v.  Jerome,  7 
Cow.  294.  N.  C— Lewis  v.  Mobley,  20 
N.  C.  467,  34  Am.  Dec.  379.  N.  D. 
Simmons  v.  McConville,  19  N.  D.  787, 
125  N.  W.  304.  Pa.— Winlack  v.  Geist, 
107  Pa.  297,  52  Am.  Rep.  473;  Castor 
v.  MeShaffery,  48  Pa.  437.  E.  I. 
Rexroth  v.  Coon,  15  R.  L  35,  23  Atl. 
37,  2  Am.  St.  Rep.  863.  Tex.— Mershon 
r.  Bosley  (Tex.  Civ.  App.),  62  S.  W. 
799;  Shaw  v.  Adams,  2  Wills.  Civ. 
Cas..  §177.  Vt. — Standlick  v.  Downing, 
77  Vt.  382,  60  Atl.  657;  Gale  v.  Gale, 
70  Vt.  640,  41  Atl.  969.  W.  Va.— Dun- 
can v.  Doll,  75  W.  Va.  381,  84  S.  E.  792. 
Eng.— Horwood  v.  Smith,  2  T.  R.  750. 
100  Eng.  Reprint  404.  Can. — St.  .lohn 
V.  Bullivant,  1  Can.  L.  T.  206;  Land 
V.  Woodward,  5  U.  C.  Q.  B.  190. 
75.     See  cases  cited  supra,  II,  A. 
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jus  tertii,  that  is,  ownership  in  a  third  person,  it  was  a  complete  de- 
fense." JIany  of  the  eases,  however,  w^hich  hold  that  the  plaintiff  can- 
not maintain  the  action  without  title  involve  also  the  fact  that  the 
plaintiff  did  not,  likewise,  have  the  right  of  possession."  And,  as  else- 
where indicated,  possession,  alone,  is  often  regarded  as  a  sufficient  basis 
for  the  action. ^^ 

2.  Title  Alone  Not  Sufficient.  —  Although  it  might  naturally  be  in- 
ferred from  some  of  the  judicial  dicta  already  quoted  that  title  alone  is 
sufficient  to  sustain  the  action  of  trover/^  yet,  despite  tlie  fact  that, 
under  certain  circumstances,  the  o\ATier  of  goods  may  maintain  the 
action  although  not  in  possession  or  entitled  to  possession,  as  for  ex- 
ample, where  his  property  is  tortiously  destroyed,^"  or  where  a  third 
person  has  at  the  time  of  the  conversion  a  lien  upon  the  goods,^^  the 
practically  universal  rule,  even  where  title  is  held  an  essential,  is  that 
mere  title  alone  will  not  warrant  the  action,  since  there  must  also  have 
been  in  the  plaintiff  the  possession  of  the  goods  or,  at  least,  the  right 
of  possession  when  the  goods  were  converted.*^    Some  cases  hold,  how- 


76.  Bush  V.  Lyon,  9  Cow.  (N.  Y.) 
52;  Schermerhorn  v.  Van  Valkenburjjh, 
11  Johns.  (N.  Y.)  529,  7  Cow.  519; 
Vernon  i:  Shipton,  2  M.  &  W.  9.  150 
Enjj.  Reprint  646;  Leake  r.  Loveday, 
4  Man.  &  Gr.  982,  134  Eng.  Reprint 
399. 

77.  See   infra,   this   note. 

[a]  Transferred  or  Abandoned  Prop- 
erty.— Thus,  (1)  if  one  has  parted  with 
the  property  (Armstrong  r.  Allan  Bros., 
67  L.  T.  N.  S.  738;  Hunter  v.  West- 
brook,  2  C.  &  P.  578,  12  E.  C.  L.  742; 
Hornblcwer  v.  Proud,  2  B.  &  Aid.  327, 
106  Eng.  Reprint  386),  or  (2)  has 
abandoned  the  goods  (Kansas  City,  M. 
&  B.  R.  Co.  v.  Wagand,  134  Ala.  388, 
32  So.  744),  he  is  not  thereafter  en- 
titled   to    maintain   trover. 

[b]  Executory  Contract  of  Sale. 
In  a  contract  for  the  sale  of  goods, 
the  prospective  buyer  cannot  maintain 
trover  for  the  goods  before  he  ac- 
quires the  property  or  title,  as  where 
something  is  to  be  done  with  the  goods, 
as  weighing,  testing,  measuring,  in 
order  to  ascertain  or  distinguish  the 
quantity  or  price  to  be  paid.  White 
V.  Wilkes,  5  Taunt.  176,  128  Eng.  Re- 
print 654;  Austen  V.  Craven,  4  Taunt. 
644,  128  Eng.  Reprint  483;  Simmons 
r.  Swift,  5  Barn.  &  C.  857,  108  Eng. 
Reprint  319;  Busk  v.  Davis,  2  M.  & 
Sel.  397,  105  Eng.  Reprint  429. 

[c]  Goods  Stopped  in  Transit. 
Where  the  plaintiff  had  no  property  in 
the  goods  owing  to  the  fact  that  they 
were  stopped  in  transit  before  coming 


into  his  possession,  trover  cannot  be 
maintained.  Jackson  v.  Nieholl,  4 
Bing.  (N.  C.)  508,  132  Eng.  Reprint 
1195;  Wentworth  v.  Outhwaite,  10  M. 
&  W.   436,   152   Eng.   Reprint   541. 

78.  See  infra,  II,  C,  4. 

79.  Especially  such  a  phrase  that 
the  plaintiff  must  have  title  "or" 
possession.     See   supra,  II,   A. 

80.  Cox  r.  Patten  (Tex.  Civ.  App.), 
66   S.  W.  64. 

81.  U.  S. — Longfellow  z>.  Lewis,  15 
Fed.  Cas.  No.  8.487.  Ky.— Duff  v.  Ven- 
ters, 32  Kv.  L.  Rep.  924,  107  S.  W. 
238.  Me.— Moulton  v.  Witherell,  52 
Me.   237. 

82.  Ala. — Pearee  v.  Aldrich  Min. 
Co.,  184  Ala.  610,  64  So.  321.  lU. 
Forth  r.  Pursley,  82  111.  152;  Manufac- 
turers' Mercantile  Co.  f.  Monarch  Re- 
frigerating Co.,  169  111.  App.  562; 
Newlin  V.  Prevo,  90  111.  App.  515. 
Ind. — Easter  v.  Fleming,  78  Ind.  116. 
Ky.— Lexington  &  O.  R.  Co.  v.  Kidd,  7 
Dana  245.  Mass. — Raymond  Syndicat'e 
r.  Guttentag,  177  Mass.  562,  59  N.  E. 
446;  Hardy  v.  Munroe,  127  Mass.  64. 
Mich. — Baehr  v.  Downev,  133  Mich.  163, 
94  N.  W.  750,  103  Am.  St.  Rep.  444. 
Mo. — O 'Toole  f.  Lowenstein,  177  Mo. 
App.  662,  160  S.  W.  1016.  N.  H. 
Clark  V.  Draper,  19  N.  H.  419.  N.  Y. 
Bvrne  v.  Weidenfeld,  113  App.  Div. 
451,  99  N.  Y.  Supp.  412;  Liebowitz 
r.  Brinn,  113  N.  Y.  Supp.  685.  N.  C. 
Rooks  V.  Moore,  44  N.  C.  1,  57  Am. 
Dec.  569;  Lewis  v.  Mobley,  20  N.  C, 
467,    34    Am.   Dee.    379.      Ore.— Pacific 
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ever,  that  he  who  has  the  title  may  sue  since  the  acquisition  of  title 
carries  with  it,  prima  facie,  the  right  of  possession.^^ 

3.  Nature  of  Title  or  Property  Required.  —  In  connection  with  the 
requirement  of  a  property  right  in  the  plaintiff,  a  vested  legal  interest 
is  sufficient.^*  An  absolute  and  unqualified  ownership  is  not  essential, 
however,  since  either  a  general  or  a  special  property  is  sufficient.^^ 
Special  property,  in  a  strict  sense,  may  be  said  to  consist  in  the  lawful 
custody  of  the  goods,  with  a  right  of  detention  against  the  general 
owner .'^^  An  interest  less  than  a  strict  special  property  will,  however, 
be  sufficient  in  some  cases,  since  it  is  held  that  one  who  tortiously  takes 
goods  from  the  actual  possession  of  another  cannot  question  the  lat- 
ter's  property  right."    Even  a  mere  temporary  property  in  the  chat- 


Live  Stock  Co.  r.  Isaacs,  52  Ore.  54, 
9G  Pac.  460.  Pa. — Farmers'  Bank  t: 
McKee,  2  Pa.  318;  Caldcleugh  v.  Hol- 
lingsworth,  8  Watts  &  S.  302.  S.  C. 
Steele  V.  Williams,  Dudley  16,  31  Am. 
Dee.  546.  Eng. — Lord  v.  Price,  L.  R. 
9  Exch.  54,  43  L.  J.  Exch.  49,  30 
L.  T.  N.  S.  271,  22  W.  E.  318;  Bloxam 
V.  Sanders,  4  Barn.  &  C.  941,  10  E.  C. 
L.  868,  107  Eng.  Eeprint  1309.  Can. 
Butters  v.  Stanley,  21  U.  C.  C.  P.  402; 
Doupe  V.  Stewart,  28  U.  C.  Q.  B.  192; 
Inkpen  v.  Stevenson,  5  Newfoundl. 
220. 

See  21  Standard  Proc.  344. 

[a]  Goods  in  Possession  of  Lessee. 
"Where  the  goods  are  in  the  rightful 
possession  of  a  lessee,  the  owner  can- 
not maintain  trover  against  one  who 
has  converted  them  from  such  lessee. 
Lehr  v.  Taylor,  90  Pa.  381. 

83.  Ala.— Powers  r.  Hatter,  152  Ala. 
636,  44  So.  859.  N.  Y.— Van  Houten  v. 
Pye,  87  Hun  19,  33  N.  Y.  Supp.  838,  67 
N.  Y.  St.  536;  Hyde  v.  Cookson,  21 
Barb.  92.  Tenn. — Miller  v.  Roger,  9 
Humph.   231. 

84.  Ala. — Thomason  v.  Lewis,  103 
Ala.  426,  15  So.  830;  Steverson  v.  Agee 
&  Co.,  9  Ala.  App.  389,  63  So.  794. 
Conn. — Rix  v.  Strong,  1  Root  55.  Oa. 
Pope  V.  Tucker,  23  Ga.  484.  111.— Stark 
V.  Boynton  &  Co.,  178  111.  App.  367;  Un- 
ion S'tockyard,  &  Tr.  Co.  r.  Mallory,  54 
111.  App.  170.  Ind. — Worley  r.  Moore, 
97  Ind.  15.  N.  H.— Batchelder  r.  Lake, 
11  N.  H.  359;  Boynton  v.  Emerson, 
Smith  298.  N.  Y.— Zak  r.  Simpson,  168 
App.  Div.  207,  153  N.  Y.  Supp.  1014; 
Johnson  v.  Clark,  23  Misc.  346,  51  N. 
Y.  Supp.  238;  Mayer  v.  Kilpatrick,  7 
Misc.  689,  28  N.  Y'.  Supp.  145,  58  N.  Y. 
St.  387.  N.  C— Creach  v.  McRae,  50 
N.  C.  122. 
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85.  Ala. — Baker  v.  Troy  Compress 
Co.,  114  Ala.  415,  21  So.  496.  Ga. 
Lemon  v.  Wright,  31  Ga.  317.  111. 
Eisendrath  v.  Knauer,  64  111.  396.  Ind. 
McConnell  v.  Maxwell,  3  Blackf.  419, 
26  Am.  Dec.  428.  Me. — Weeks  v.  Hack- 
ett,  104  Me.  264,  71  Atl.  858,  129  Am. 
St.  Rep.  390,  19  L.  R.  A.  (N.  S.)  1201. 
Mass. — Forbes  v.  Boston  &  L.  R.  Co., 
133  Mass.  154.  Mich. — Edwards  v. 
Frank,  40  Mich.  616;  Smith  v.  Mitchell, 
12  Mich.  180.  Miss. — Baldwin  v.  Mc- 
Kav,  41  Miss.  358.  Mont. — Swenson  v. 
Kleinschmidt,  10  Mont.  473,  26  Pac. 
198.  Neb.— Butts  v.  Kingman,  60  Neb. 
224,  82  N.  W.  854.  N.'H.— -Colby  v. 
Cressy,  5  N.  H.  237.  N.  J.— Brewster 
V.  Vail,  20  N.  J.  L.  56,  38  Am.  Dec. 
547.  N.  Y.— Edwards  v.  Dooley,  120 
N.  Y.  540,  24  N.  E.  827;  Blanck  v.  Nel- 
son, 39  App.  Div.  21,  56  N.  Y.  Supp. 
867.  N.  C— Hughes  v.  Giles,  2  N.  C. 
26.  Pa.— Horn  r.  Davis,  155  Pa.  57,  25 
Atl.  828.  E.  I.— F.  A.  Thomas  Mach. 
Co.  V.  Voelker,  23  R.  I.  441,  50  Atl. 
838.  S.  C— Norwood  v.  Mazyck,  3 
Rich.  L.  296.  Vt.— Lord  v.  Bishop,  18 
Vt.  141. 

86.  Greenleaf,  Evidence,  Vol.  2, 
§657,  Lewis's  ed. 

[a]  As  said  by  Mr.  Justice  Story  in 
his  work  on  Bailments,  §93  g:  "When 
we  speak  of  a  special  property  in  a 
thing,  we  mean  some  special  fixed  in- 
terest or  right  therein,  distinct  from 
and  subordinate  to  the  absolute  prop- 
erty or  interest  of  the  general  owner. 
Thus,  for  example,  if  goods  are  pledged 
for  a  debt,  we  say  that  the  pledgee  has 
a  special  property  therein;  for  he  has 
a  qualified  interest  in  the  thing,  co- 
extensive with  his  debt,  as  owner  pro 
tantc." 

87.  Ala. — Meyer  v.  Hearst,  75  Ala. 
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tel  converted  will  suffice,^^  and  a  plaintiff  having  a  special  property 
may  maintain  trover  against  the  general  owner  who  wrongfully  de- 
prives him  of  the  possession.^^  While  trover  is  based  upon  a  legal  title 
as  distinguished  from  an  equitable  one,^°  and  while,  in  general,  the  right 
to  maintain  trover  for  the  conversion  of  property  taken  from  land  is 
in  the  one  having  the  legal  title  to  the  land,  providing  he  has,  also 
the  actual  or  constructive  possession  of  the  land,^^  yet  one  who  has  an 
equitable  title  to  timber  upon  land,  being  in  such  possession  as  the 
property  is  at  the  time  capable  of,  may  maintain  an  action  for  its 
conversion.^-  The  plaintiff  must  rely,  however,  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  of  the  defendant's  title,^^ 
since  the  question  is  not  who  has  the  better  title,  as  between  the  parties, 
but  whether  the  plaintiff  has  been  unlawfully  deprived  of  his  posses- 
sion or  right  of  possession.^* 

A  fraudulent  title  in  the  hands  of  the  plaintiff  will  not  support 
trover,  where  title  is  necessary  to  maintain  plaintiff's  claim,^^  yet  a 


390;  Huddleston  v.  Huey,  73  Ala.  215. 
N.  Y. — Faulkner  v.  Brown,  13  Wend. 
63;  Duncan  r.  Spear,  11  Wend.  54.  Eng. 
Burton  v.  Hughes,  2  Bing.  173,  9  E.  C. 
L.  533,  130  Eng.  Reprint  272;  Sutton 
V.  Buck,  2  Taunt.  302,  127  Eng.  Re- 
print 272;  Sutton  v.  Buck,  2  Taunt. 
302,  127  Eng.  Reprint  1094;  Robertson 
V.  French,  4  East  130,  102  Eng.  Re- 
print 779;  Armory  r.  Delamirie,  1  Str. 
505,  93  Eng.  Reprint  664;  Giles  f. 
Grover,  6  Bligh  (N.  S.)  277,  5  Eng.  Re- 
print  598. 

88.  Roberts  v.  Wyatt,  2  Taunt.  268, 
127  Eng.  Reprint  1080. 

89.  Spoor  V.  Holland,  8  Wend.  (N. 
Y.)  445,  24  Am.  Dec.  37;  Roberts  f. 
Wyatt,  2  Taunt.  268,  127  Eng.  Reprint 
1080. 

90.  Ala. — Farrow  v.  Wooley,  149 
Ala.  373,  43  So.  144;  Draper  v.  Walker, 
98  Ala.  310,  13  So.  595.  Ga.— Gilmore 
V.  Watson,  23  Ga.  63.  lU. — Alexander 
V.  Meyenberg,  112  111.  App.  223.  Mass. 
Baker  r.  Seavey,  163  Mass.  522,  40  N. 
E.  863,  47  Am.  St.  Rep.  475;  Ring  r. 
Neale,  114  Mass.  Ill,  19  Am.  Rep.  316. 
N".  J.— Debow  V.  Colfax,  10  N.  J.  L.  128. 
N.  Y.— McNeil  v.  Hall,  107  App.  Div. 
36,  94  N.  Y.  Supp.  920;  Mazur  v.  Ur- 
bach,  81  Misc.  133,  142  N.  Y.  Supp. 
323;  Fulton  v.  Fulton,  48  Barb.  581; 
Ramsdell  v.  Morgan,  16  Wend.  574. 

91.  Ala. — Pearce  v.  Aldrich  Min. 
Co.,  184  Ala.  610,  64  So.  321;  WTiite  r. 
Yawkey,  108  Ala.  270,  19  So.  360,  54 
Am.  St.  Rep.  159,  32  L.  R.  A.  199.  III. 
Simpkins  r.  Rogers,  15  111.  397.  Me. 
Thomes  v.  Moody,  11   Me.  139.     IVDclx. 


Smith  f.  Rcyerson,  98  Mich.  588,  57  N. 
W.  816;  Wilson  v.  Hoflfman,  93  Mich. 
72,  52  N.  W.  1037,  32  Am.  St.  Rep. 
4S5.  Mo. — Garesche  r.  Boyce,  8  Mo. 
228.  Pa.— Kier  v.  Peterson,  41  Pa.  357; 
Wright  r.  Guier,  9  Watts  172,  36  Am. 
Dec.  108.  Eng. — Eardley  v.  Granville, 
L.  R.  3  Ch.  Div.  826,  45  L.  J.  Ch.  669. 

92.  First  Nat.  Bank  r.  Sproull,  105 
Ala.  275,  16  So.  879;  Harris  v.  Powers, 
57  Ala.  139;  Heflin  r.  Bingham,  56  Ala. 
566,   28  Am.   Rep.  776. 

93.  Ala. — Moore  v.  Walker,  124  Ala. 
199,  26  So.  984;  Kennington  f.  Will- 
iams, 30  Ala.  361.  111.— Union  Stock- 
yards &  T.  Co.  V.  Mallory,  Son  &  Zim- 
merman Co.,  157  111.  554,  41  N.  E.  888, 
48  Am.  St.  Rep.  341;  Davidson  v.  Wal- 
dron,  31  111.  120,  83  Am.  Dec.  206;  Net- 
tleton  V.  Kerr,  167  111.  App.  74.  Ind. 
Easter  v.  Fleming,  78  Ind.  116.  Kan. 
Van  Zandt  v.  Shuyler,  2  Kan.  App.  118, 
43  Pac.  295.  Me.— Elkstrom  v.  Hall,  90 
Me.  186,  38  Atl.  106.  Mont.— Kinsman 
r.  Stanhope,  50  Mont.  41,  144  Pac.  1083. 
Neb.— Holmes  r.  Bailey,  16  Neb.  300, 
20  N.  W.  304;  Zunkle  v.  Cunningham, 
10  Neb.  162,  4  N.  W.  951. 

94.  Ekstrom  v.  Hall,  90  Me.  186, 
38  Atl.   106. 

95.  Ala. — Hartshorn  v.  Williams,  31 
Ala.  149.  Ga.— Mulligan  v.  Bailey,  28 
Ga.  507.  Ind. — Cofl&n  v.  Anderson,  4 
Blackf.  395;  Swope  z:  Paul,  4  Ind.  App. 
463,  31  N.  E.  42.  Md.— Pocock  r.  Hen- 
dricks, 8  Gill  &  J.  421.  Mich.— Whit- 
tle V.  Bailes,  65  Mich.  640,  32  N.  W. 
874.  N.  Y.— Schidlower  v.  McCafferty, 
85  App.  Div.  493,  83  N.  Y.  Supp.  391; 
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fraudulent  bill  of  sale  may  be  sufficient  evidence  of  title  in  the  vendee 
for  him  to  maintain  trover  aj^ainst  an  attaching  creditor  of  the  vendor 
who  lails  to  prijve  that  he  was  a  criHlitor.®® 

C.  As  TO  Possession,  —  1.  In  General.  —  Trover  does  not  lie  in 
any  case  unless  the  property  converted  was  in  the  actual  or  implied 
possession  of  the  plaintiff.®^  Even  the  owner  of  goods  cannot  maintaiu 
trover  for  their  conversion  if  there  is  a  present  right  of  possession  in 
anotiier  person.^* 

2.  Nature  of  Possession  Required.  —  To  sustain  trover  the  plaintiff 
must  have  eitlier  actual  possession  of  the  property  at  the  time  of  the 
conversion,  or  a  right  to  its  immediate  possession.®"  The  right  to  take 
possession  at  some  future  day,  or  a  right  in  action,  is  not  sufficient.^ 
Although  trover  may  be  maintained  where  one  lias  not  the  actual  pos- 
session,- a  constructive  possession  coupled  with  lawful  title  being  suffi- 
cient,^ particularly  in  cases  where  the  plaintiff  as  owner  has  the  right 


Allen  J-.  Bridgors,  52  Barb.  604.  Tex. 
Geo.  R.  Dickinson  Paper  Co.  r.  Mail 
Pub.  Co.,  .31  S.  W.  108:?.  Wash.— Her 
man  t'.  Northern  Pac.  R.  Co.,  43  Wash. 
624,  86  Pac.  1068. 

96.  Tuttle  V.  Cone,  108  Iowa  468,  79 
N.  W.  267. 

97.  Del.— Stewart  v.  Bright,  6 
Houst.  344.  N.  H.— Clark  v.  Draper,  19 
N.  H.  419.  Eng. — Hunter  r.  Westbrook, 
2  Car.  &  P.  578,  12  E.  C.  L.  742;  Gor- 
don V.  Harper,  7  T.  R.  9,  101  Eng.  Re- 
print 828. 

Compare,  supra,  II,  B,  2. 

[a]  It  is  essential  in  trover  that  the 
plaintiff  should  have  the  possessory- 
title,  that  is,  the  right  to  the  imme- 
diate possession  of  the  goods.  Addi- 
son r.  Round,  4  Ad.  &  E.  799,  31  E.  C. 
L.  351,  111  Eng.  Reprint  984;  Bradley 
«;.  Copley,  1  C.  B.  685,  50  E.  C.  L.  684, 
135  Eng.  Reprint  711. 

[bj  The  gist  of  the  action  of  trover 
is  the  conversion  by  the  defendant  of 
goods  to  which  the  plaintiff  has  the 
right  of  possession.  U.  S. — Trustees  of 
Dartmouth  College  f.  International 
Paper  Co.,  132  Fed.  92_,  95.  Ala.— Wigs 
Bros.  V-  Ringemann,  155  Ala.  189,  45 
So.  153.  Del.— Layman  v.  F.  F.  Slo- 
comb  &  Co.,  7  Penne.  403,  76  Atl.  1094, 
1095. 

98.  Mass. — Hardy  v.  Munroe,  127 
Mass.  64;  Fairbanks.  Phelps,  22  Pick. 
535.  Pa.— Lehr  r.  Taylor,  90  Pa.  381. 
Eng. — Jelks  f.  Havword,  L.  R.  1905,  2 
K.  B.  460;  Smith  r.  Plomer,  15  East 
607,  104  Eng.  Reprint  972;   Gordon  v. 
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Harper,  7  T.  R.  9,  101  Eng.  Reprint 
828. 

See  21  StandArd  Proc.  344,  and  infra, 
II,  C,  2. 

99.  Mass.— Hunt  r.  Holton,  13  Pick. 
216.  N.  Y.— Bvrne  r.  W^eidenfeld,  113 
App.  Div.  451,"  99  N.  Y.  Supp.  412; 
Aikin  r.  Buck,  1  Wend.  466,  19  Am. 
Doc.  535.  Vt. — Knapp  r.  Winchester, 
11  Vt.  351.  W.  Va.— Haines  r.  Coch- 
ran, 26  W.  Va.  719.  Eng. — Bloxam  v. 
Sanders,  4  Barn.  &  C.  941,  10  E.  C.  L. 
868,   107    Eng.   Reprint    1309. 

See  also   infra,  11,   C,  4. 

[a]  Right  To  Mail  Matter.— Where 
one  has  the  right  to  the  immediate  pos- 
session of  mail  matter,  a  postmaster 
who  refuses  to  deliver  a  newspaper 
upon  which  an  initial  had  been  writ- 
ten unless  the  addressee  pays  letter 
postage,  is  properly  held  liable  in  an 
action  of  trover.  Teal  r.  Felton,  12 
How.  (U.  S.)  284,  13  L.  ed.  990. 

1.  Mclntire  v.  Blakelev,  9  Sad. 
(Pa.)  227,  12  Atl.  325,  327.  * 

2.  Wilbraham  v.  Snow,  2  Wm. 
Saund.  47,  85  Eng.  Reprint  624,  note; 
Armory  r.  Delamide.  1,  Str.  505,  93 
Eng.  Reprint  664. 

3.  Ala. — ^PeaTC©  v.  Aldrich  Min.  Co., 
184  Ala.  610,  64^  So.  321.  HL— Koob  v. 
Ammann,  6  III  App.  160.  N.  Y^— Ter- 
williger  r.  Wheeler,  S5  Barb,,  620.  S.  C, 
Sahlman  r.  Mills  &  Co.,  3  Sfmbh.  384, 
51  Am.  Dec.  630;  Williams  i\  Belihany, 
2  Mills  415.  Vt.— Steward  r.  Heflin, 
20  Vt.  144.  Va.— McCoy  r.  Herb-ert,  9 
Leigh  (36  Va.)  548,  33  Am.  Dec.  256. 
Can. — Power  v.  JackmSn,  4.  Newfound!. 
333;  Noel  v.  Warren,  4  Newfoundl.  557. 
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to  immediate  possession,*  yet  it  is  held  that  ordinarily  actual  possession 
must  lit"  shown  whoiv  one  li;is  only  :i  sixM-ial  property  in  the  goods.' 

3.  Fraudulent  or  Wrongful  Possession.  —  Against  a  mere  stranger 
or  a  wrontxduLT,  it  is  tht*  general  rule  that  possession  whether  right- 
fully (jr  wnintrftilly  obtained  is  sufficient.*  It  has,  however,  been  held 
that  (»n<'  wroriirilorr  cannot  niaint;iin  iruvi-r  against  another  wrongdoer.^ 

4.  Whether  Possession  Alone  Sufficient.  —  From  early  times  it  has 
been  held  tliat  actual  possession  on  the  part  of  the  plaintiff  is  suflfieient 
to  enable  him  to  maintain  trover  against  a  stranger,^  and  against  a 
wronL'doer  poss«'.<<sion  with  an  assertion  of  title,  or  even  possession 
alone,  is  suflfieient  to  sustain  the  action.'  Consequently,  it  is  held,  gen- 
erally, tliat  the  actual  pos.session  of  a  chattel,'"  or  the  immediate  right 


4.     S^i  .    ..■-.-   in  prf<'c<liiii;  note. 

f  a  I  Constructive  Posaession. — Tho 
law  adjudu'''**  th<'  po<is.s««i.m  to  ho  in 
tho  person  who  has  the  riKht,  and  such 
const ru'-tive  possession  is  sufficient  to 
enable  tho  owner  to  maintnin  an  ac- 
tion of  trover.  Jones  r.  Dupan,  1  Mc- 
Cord    (S.   <".^    42H. 

fl.j  One  who  has  the  general  prop- 
erty in  a  chattel,  in  distinction  from  a 
mere  cpecial  property,  may  maintaih 
trover  for  it  although  ho  has  never  had 
the  actual  possession.  Dum-an  r.  Spear, 
11  Wend.  (N.  Y.)  54;  Siiiifh  r.  James, 
7  Cow.  (X.  Y.)  32S;  Gordon  r.  Harper, 
7  T.  R.  9,  107  Eng.  Reprint  S2.8;  Fowler 
r.  Down,  1  B.  &  P.  44.  126  Eng.  Re- 
print   7fiO. 

'  5.  Mass. — Dennie  r.  Harris,  9  Pick. 
364.  N.  Y.— Sheldon  r.  Poper,  14 
Johns.  2''2;  Ilofchkiss  r.  McVicker.  12 
Johns.  403.  Eng.— Coxe  r.  Harden,  4 
East    211,   102   Eng.   Reprint    811. 

6.  See   infra,  this  note. 

[al  Possession  wrongfully  acquired 
is  a  suffici.nt  title  in  the  plaiiitifT  as 
apainst  a  mere  stranger.  Ind. — Coffin 
r.  Anderson,  4  Blaekf.  .^g.'l,  410.  Me. 
Vininc  f.  Baker,  53  Me.  544.  Mass. 
Pairl.ank  r.  Phelps.  22  Pick.  535.  Minn. 
Htitt  r.  Xamakan  Lumb.  Co.,  95  Minn. 
9i,  103  X.  W.  707.  N.  Y.— Duncan  r. 
Spear.  11  Wend.  54.  Vt.— Knapp  r. 
Winchester,  11  Vt.  351.  Wash. — See 
Standard  Furniture  Co.  r.  Van  Alstine, 
31   Wash.  499,  72  Pac.  jij*. 

7.  Turley  r.  Tucker,  6  Mo.  583,  35 
Am.   Doc.   449. 

8.  .\rmory  r.  Delamirio,  1  Str.  505, 
95  Eng.  Reprint  664;  Basset  v.  May- 
nard,  Cro.  Eliz.  819,  78  Eng.  Reprint 
1046. 

9.  Wilbraham  r.  Snow,  2  Wms. 
Sauna.  47,  85  Eng.  Reprint  624,  note. 

[a]    As    said    hy    Lord    Campbell, 


"against  a  wrongdoer  possession  is  a 
title."  Jefferies  r.  Great  Western  Ry. 
Co.,  5  EI.  &  B.  802,  85  E.  C.  L.  801, 
119   Eng.   Reprint   6H0. 

10.  Ala.— Wolf  r.  Shepherd,  103  Ala. 
241,  1.'  So.  519;  Cook  r.  Patterson,  .35 
Ala.  102.  CaL — fJoodwin  v.  Garr,  8  Cal, 
615.      OonzL — Barker    r.    S.    A.    Lewis 

I  Storage  &  T.  Co.,  79  Conn.  342,  05  Atl. 
113.  lis  .\m.  St.  Rep.  141;  Haslem  v. 
Lockwoo<l,  :\7  (.'onn.  500,  9  Am.  Rep. 
3.'.0.  Oa.— Mitchell  f.  Georgia  &  A.  Ry. 
Co.,  Ill  Ga.  760,  36  8.  E.  971,  51  L. 
R.  .\.  r^'2■2•,  Gill.spie  r.  Chastain,  57  Ga. 
2!*i.  Ind. — Coftin  r.  Anderson,  4  Blackf. 
395.  Me. —  Vining  v.  Baker,  53  Me. 
544.  Mass.— Herries  r.  Boll,  220  Mass. 
243.  107  .\.  E.  944,  Ann.  Cas.  191 7 A, 
4L'3.  Mich. — Van  Lessler  v.  Ann  Ar- 
bor R.  Co.,  133  Mich.  664,  95  X.  VV. 
710;  Cullen  r.  O'Hara,  4  Mich.  132. 
Minn. — Stitt  V.  Xamakan  Lumber  Co., 
95  Minn.  91,  103  X.  W.  707.  Mo.— Ros- 
encranz  r.  SwoflFord  Bros.  Dry  Goods 
Co..  175  Mo.  51  H,  7"  S.  W.  445,  97  Am. 
St.  Rep.  609.  N,  H. — Rochester  Lumb. 
Co.  r.  Locke,  72  X.  H.  22,  54  Atl.  705; 
Pinkham  r.  Gear,  3  X.  H.  4S4.  N.  Y. 
Columbia  Bank  r.  American  Surety  Co., 
178  X  Y.  628,  71  X.  E.  1120;  Burt  r. 
Dutchor,  34  X.  V.  493.  S.  C— McXcil 
r.  Philip,  1  McCord  302;  Vance  r.  Roar- 
don,  2  Xott  &  M.  299.  Tex.— First  Xat. 
Bank  r.  Brown,  85  Tex.  80,  23  S.  W. 
862;  Stockbridge  r.  Crockett,  15  Tex. 
Civ.  App.  69,  38  S.  W.  401.  Vt.— Marcy 
V.  Parker,  78  Vt.  73,  62  Atl.  19;  Lamb 
r.  Clark,  30  Vt.  347.  Wash.- Standard 
Furniture  Co.  r.  Van  Al.s'ine,  31  Wash. 
499,  72  Pac.  119.  Eng.— Jefferies  v. 
Great  Western  Rv.  Co..  5  EI.  &  Bl.  802, 
85  E.  C.  L.  801,  119  Eng.  Rejirint  680. 
Can. — Sanford  r.  Bowles,  9  Xova  Scotia 

;  ?.C-i;  Clarke  v.  FuUerfnn    8  Xova  Scotia 

'  348. 
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of  possession,"  at  the  time  of  the  conversion,  is  sufficient  prima  facie 
evidence  of  a  right  to  maintain  trover,  except  as  against  the  true  owner 
or  one  lawfully  entitled  to  possession.^^  Mere  title  is  not  the  test,  since 
the  action  may  be  brought  by  one  who  has  lawful  possession  or  the 
right  to  possession  although  a  third  person  is  the  owner  of  the  goods." 
In  order,  however,  to  establish  a  right  to  immediate  possession,  it  may 
be  necessary  to  show  that  the  plaintiff  had  either  a  general  or  special 
right  of  property  in  the  goods  at  the  time.^* 

III.  CONDITIONS  PRECEDENT.  —  A.  In  General.  — As  in 
other  actions,  conditions  precedent  must  be  performed  by  the  plaintiff 
before  an  action  in  trover  can  be  maintained.^^ 


11.  Ala.— Cook  V.  Thornton,  109 
Ala.  523,  20  So.  14.  Mich.— Vanosdall 
V.  Hamilton,  118  Mich.  533,  77  N.  W. 
9.  Mo. — Swinney  r.  Gouty,  83  Mo. 
App.  549.  Neb. — Locke  r.  Shrcck,  54 
Neb.  472,  74  N.  W.  970.  N.  H.— Jones 
V.  Sinclair,  2  N.  H.  319,  9  Am.  Dec. 
75.  N.  Y. — Simon  r.  Simon,  38  App. 
Div.  85,  55  N.  Y.  Supp.  915;  Smith  V. 
Smalley,  19  App.  Div.  519,  46  N.  Y. 
Supp.   277. 

12.  N.  Y. — McEchron  v.  Martine,  111 
App.  Div.  805,  97  N.  Y.  Supp.  951; 
Adelberg  r.  Horowitz,  32  App.  Div.  408, 
52  N  Y.  Supp.  1125;  Griffith  r.  Friend- 
ly, 30  Misc.  393,  62  N.  Y.  Supp.  391. 
Tex. — Stockbridge  r.  Crockett,  15  Tex. 
Civ.  App.  69,  38  S.  W.  401.  Vt.— Marcy 
r.  Parker,  78  Vt.  73,  62  Atl.  19. 

13.  Ala. — Carpenter  v.  Lewis,  6 
Ala.  682;  Crescent  News  &  H.  Co.  V. 
Kines,  7  Ala.  App.  609,  61  So.  9.  Fla. 
Skinner  v-  Pinney,  19  Fla.  42,  45  Am. 
Eep.  1.  N,  H. — McKeen  v.  Converse, 
68  N.  H.  173,  39  Atl.  435.  N.  O. 
Branch  v.  Morrison,  50  N.  C.  16,  59 
Am.  Dec.  770;  Craig  v.  Miller,  34  N. 
C.  375.  Eng.— Roberts  v.  Wyatt,  2 
Taunt.  268,  11  Rev.  Rep.  566,  127  Eng. 
Reprint  1080;  Basset  v.  Maynard,  Cro. 
Eliz.  819,  78  Eng.  Reprint   i046. 

[a J  A  conditional  vendee  having 
the  right  of  possession  may  maintain 
trover  against  the  seller  even  though 
the  legal  title  be  reserved  in  the  seller. 
Holland  v.  Johnson,  22  Ga.  App.  162, 
95   S.   E.   762. 

14.  U.  S. — Eiseman  v.  Maul,  8  Fed, 
Cas.  No.  4,322.  Ala.— Patterson  v.  Ir- 
vin,  132  Ala.  557,  31  So.  474;  Hender- 
son V.  Pillcy,  131  Ala.  548,  32  So.  490. 
Cal.— Green  v.  Burr,  131  Cal.  236,  63 
Pac.  360;  Middlesworth  v.  Sedgwick,  10 
Cal.  392.  Ga.— Eurch  r.  Pedigo,  113  Ga. 
1157,  39  S.  E.  493,  54  L.  R.  A.  808; 
Jaques  v.  Stewart,  81   Ga.   81,  6  S.   E. 

Vol,  xxy 


SI 5.  111. — Newlin  v.  Prevo,  90  111.  App. 
515.  Ind.— Noblett  v.  Dillinger,  23  Ind. 
505;  Burton  v.  Tannehill,  6  Blackf. 
470.  Ky. — Fightmaster  v.  Beasley,  7  J. 
J.  Marsh.  410.  Me. — Cleaves  iK  Wash- 
burn, 12  Atl.  734;  Perley  v.  Dole,  40 
Me.  139.  Mass.— Rogers  v.  Dutton,  182 
Mass.  187,  65  N.  E.  56;  Morgan  v.  Ide, 
8  Cush.  420.  Mich.— Havnes  v.  Hobbs, 
136  Mich.  117,  98  N.  W.  978;  Harris  v. 
Cable,  104  Mich.  365,  62  N.  W.  582. 
Minn. — Vanderburgh  v.  Bassett,  4 
Minn.  242.  Miss. — Baldwin  v.  McKay, 
41  Miss.  358.  Mo. — Southworth  Co.  v. 
Lamb,  82  Mo.  242;  Webster  v.  Heylman, 
11  Mo.  428.  N.  H.— Colby  v.  Cressy,  5 
N.  H.  237.  N.  J.— Gaskiil  v.  Barbour, 
62  N.  J.  L.  530,  41  Atl.  700.  JM.  Y. 
Friedman  zk  Phillips,  84  App.  Div.  179, 
82  N.  Y.  Supp.  96;  Bromley  v.  Miles, 
51  App.  Div.  95,  64  N.  Y.  Supp.  353. 
N.  C— Vinson  v.  Knight,  137  N.  C.  408, 
49  S.  E.  891;  Francis  v.  Welch,  33  N. 
C.  215.  R.  I.— Davis  v.  National  Eagle 
Bank,  23  R.  L  243,  49  Atl.  1135,  50 
Atl.  530.  S.  C— Slack  v.  Littletield, 
Harp.   298.      S.   D.— Smith   v.   Donahoe, 

13  S.  D.  334,  83  N.  W.  264.  Tenn. 
Caldwell  v.  Cowan,  9  Yerg.  262.  Tex. 
Epstein  v.  Mever  Bros.  Drug  Co.,  82 
Tex.  572,  18  S.  W.  592.  Vt.— Hyde 
Park  Lumber  Co.  v.  Shepardson,  72  Vt. 
188,  47  Atl.  826.  Wis.— Walworth 
County  Bank  r.  Farmers'  L.  &  T.  Co., 

14  Wis.  325.  Eng. — Buckley  v.  Gross, 
3  B.  &  S.  566,  113  E.  C.  L.  564,  122 
Eng.  Reprint  213.  Can. — Buck  r. 
Knowlton,  21  Can.  Sup.  Ct.  371;  Troop 
V.  Hart,  7  Can.  Sup.  Ct.  512. 

15.  U.  S.— Hoffman  v.  Wilson,  130 
Fed.  694,  65  C.  C  A.  14.  Ala.— Tucker 
z'.  Henderson's  Admr.,  63  Ala.  280. 
N.  Y. — .Jackson  v.  Appleton,  2  N.  Y. 
Supp.  787,  19  N.  Y.  St.  160.  R.  I. 
Williams  V.  Smith,  28  R.  I.  531,  68  Atl. 
300. 
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B.  Necessity  for  Demand.  —  1.  In  General.  —  The  form  of  the 
action  of  trover  supposes  the  defendant  may  have  come  lawfully  by 
the  possession  of  the  goods,"  and  the  action  lies,  in  fact,  and  is  brought 
in  many  cases  where  the  defendant  has  got  the  possession  lawfully." 
Where  the  act  w^as  w^rongful  in  the  beginning,  or,  as  sometimes  desig- 
nated, ''an  actual  conversion,"  no  demand  is  necessary.^^  In  other 
words,  demand  and  refusal  being  only  evidence  of  conversion  need  not 
be  made  when  there  is  sufficient  proof  of  actual  conversion. ^^  Where, 
however,  the  defendant  came  into  possession  of  the  property  lawfully, 
a  demand  is  necessary^*^  since  something  must  be  done  to  put  him  in 


See  generally  the  title  "Suits  and 
Actions. ' ' 

16.  See  Cooper  r.  Chitty,  1  Burr. 
20,  31,  97  Eng.  Reprint  166,  and  supra, 
I. 

17.  See  supra,  I. 

18.  111.— MeConnell  r.  Hamp,  147 
111.  App.  56.  Mass. — Baker  f.  Lothrop, 
155  Mass.  376,  29  N.  E.  643.  Mo. 
Knipper  r.  Blumenthal,  107  Mo.  665,  18 
S.  W.  23. 

[a]  The  wrongful  assumption  of 
dominion  over  the  property  of  another 
in  subversion  and  denial  of  his  rights, 
entitles  the  owner  to  bring  conversion 
without  making  a  demand.  Boutwell 
V.  Parker,  124  Ala.  341,  27  So.  309. 

19.  U.  S. — Union  Naval  Stores  Co.  v. 
United  States,  202  Fed.  491,  493,  123 
C.  C.  A.  1;  Bell  v.  Carter,  164  Fed.  417, 
90  C.  C.  A.  555,  19  L.  E.  A.  (N.  S.) 
So3.  Ala. — Ensley  Lumber  Co.  v.  Lewis, 
121  Ala.  94,  25  So.  729;  Bradley  r. 
Harden,  73  Ala.  70.  Colo. — Fairbanks 
V.  Kent,  16  Colo.  App.  35,  63  Pac.  707. 
Fla. — Anderson  f.  Agnew,  38  Fla.  30, 
20  So.  766.  Ga.— Merchants'  &  Min- 
ers' Transp.  Co.  v.  Moore  &  Co.,  124  Ga. 
482,  52  S.  E.  802;  Baston  v.  Eabun,  115 
Ga.  378,  41  S.  E.  568.  111.— Union  Stock- 
yard &  Tr.  Co.  V.  Mallorv,  Son  &  Zim- 
merman Co.,  157  111.  554,^41  N.  E.  888, 
48  Am.  St.  Eep.  341.  Ind. — Armaeost 
i:  Lindley,  116  Ind.  295,  19  N.  E.  138; 
Cox  r.  Albert,  78  Ind.  241.  la.— Zim- 
merman V.  Winterset  Nat.  Bank,  56 
Iowa  133,  8  N.  W.  807.  Kan.— Johnson 
17.  Anderson,  60  Kan.  578,  57  Pac.  513. 
Md.— Bonaparte  r.  Clagett,  78  Md.  87, 
27  Atl.  619.  Mass.— Robinson  v.  Wav, 
163  Mass.  212,  39  N.  E.  1009.  Mich. 
Pierce  r.  Underwood,  112  Mich.  186,  70 
N.  W.  419.  Minn. — Hogan  v.  Atlantic 
El.  Co.,  66  Minn.  344,  69  N.  W.  7; 
Adams  ;;.  Castle,  64  Minn.  505,  67  N. 
W.  637.    Mo.— Siff  V.  Jackson,  187  Mo. 


App.  141,  148,  172  S.  W.  1169,  cit.  eye. 
Neb.— Gross  r.  Scheel,  67  Neb.  223,  93 
N.  W.  418.  N.  J.— Corona  Kid  Co.  v. 
Lichtman,  84  N.  J.  L.  363,  86  Atl.  371. 
N.  y.— Mullen  v.  Quinlan  &  Co.,  195  N. 
Y.  109,  87  N.  E.  1078,  24  L.  E.  A.  (N. 
S.)  511;  Wood  v.  Young,  141  N.  Y.  211, 
36  N.  E.  193;  Smith  v.  Smalley,  19 
App.  Div.  519,  46  N.  Y.  Supp.  277. 
Okla. — Bank  of  Commerce  v.  Gaskill,  44 
Okla.  728,  145  Pac.  1131;  Bilby  v. 
Jones,  39  Okla.  613,  136  Pac.  414.  S.  D. 
Millerke  v.  Reiley,  31  S.  D.  342,  349, 
141  N.  W.  136.  Vt.— Allen  Lumber  Co. 
V.  Higuera,  86  Vt.  453,  85  Atl.  979.  Va. 
Newsum  v.  Newsum,  1  Leigh  (28  Va.) 
86,  19   Am.  Dec.   739. 

20.  U.  S.— Blakely  v.  Ruddell, 
Ilempst.  18,  30  Fed.  Cas.  No.  18,241. 
Ala. — Wilson  &  Son  r.  Curry,  149  Ala. 
368,  42  So.  753.  Ark.— McLain  r.  Huff- 
man, 30  Ark.  428.  Colo.— Salida  Bldg. 
&  L.  Assn.  v.  Davis,  16  Colo.  App.  294, 
Cl  Pac.  1046.  Conn. — Semon  r.  Adams, 
79  Conn.  81,  63  Atl.  661.  Ga.— Wall  V. 
Johnson,  88  Ga.  524,  15  S.  E.  15,  con- 
siruing  §3028  of  the  code.  111. — Songer 
V.  Lvnch.  72  111.  498;  Hartman  v.  West- 
ern C.  S.  Co.,  190  111.  App.  182;  Hart 
r.  Mchr,  187  HI.  App.  10;  O'Neill  V. 
Lindsay  Light  Co.,  181  111.  App.  700. 
Ind. — Jones  r.  Gregg,  17  Ind.  84.  la. 
Bover  v.  Swecker,  138  Iowa  721,  116 
N.  W.  704,  Kan.— Auld  v.  Butcher,  22 
Kan.  400.  Ky. — Kennet  v.  Robinson,  2 
J.  J.  Marsh.  84.  Me. — Carleton  7;.  Love- 
joy,  54  Me.  445.  Mass. — Fairbank  v. 
Phelpo,  22  Pick.  535.  Mo.— Polk's  Admr. 
V.  Allen,  19  Mo.  467.  N.  J.— Temple 
Co.  V.  Penn  Mut.  L.  Ins.  Co.,  69  N.  J. 
L.  36.  54  Atl.  295.  N.  Y.— McDonnell 
r.  Buffalo  Loan  etc.  Co.,  193  N.  Y.  92, 
85  N.  E.  801  [affirming  119  App.  Div. 
245,  104  N.  Y.  Supp.  625];  Shipley 
Constr.  &  S.  Co.  v.  Mager,  165  App. 
Div.  866,  150  N.  Y.  Supp.  969.     N.  0. 
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default,  unless  it  is  apparent  that  demand  would  be  useless,  in  which 
case  it  is  excused. ^^ 

2.  Requisites  of  the  Demand.  —  The  demand  should  be  made  by 
the  person  entitled  at  the  time  to  receive  the  goocls,^^  or  by  an  agent 
duly  authorized.-^  An  agent  making  demand  for  his  principal  must 
give,  however,  a  fair  proof  of  his  authority  or  the  refusal  will  not  sus- 
tain trover.^*  The  demand  should  be  made  upon  the  party  who  at  the 
time  has  the  possession  of  the  goods,^^  but  the  demand  need  not  be 
made  upon  the  defendant  personally.-'^  The  demand  need  not  be  made 
in  any  particular  form,  but  it  should  be  clear  and  identify  the  goods 
demanded,"  and  it  should  not  be  qualified  with  eonditions.^^  The  de- 
mand must,  moreover,  be  made  after  the  plaintiff's  right  to  possession 


Finch  V.  Clarke,  61  N.  C.  335.  Ohio. 
Morris'  Admr.  r.  Bills,  Wright  343.  Pa. 
Taylor  v.  Hanlon,  103  Pa.  504.  Tenn. 
Moore  V.  Fitzpatrick,  7  Baxt.  350.  Tex. 
San  Antonio  &  A.  P.  Ey.  Co.  f.  Smith 
(Tex.  Civ.  App.),  171  S.  W.  282.  Wis. 
Nay  V.  Crook,  1  Pinn.  546.  Eng. — Thoro- 
good  V.  Eobinson,  6  Q.  B.  769,  9  Jur. 
274,  14  L.  J.  Q.  B.  87,  51  E.  C.  L. 
768,  115  Eng.  Eeprint   290. 

[a]  Innocent  Purchaser. — According 
to  some  of  the  cases,  one  who  in  good 
faith  purchases  goods  from  one  having 
no  right  to  sell  them  is  not  liable  un- 
less a  demand  has  been  made  upon 
him.  Torian  v.  McClure,  83  Ind.  310; 
Wood  V.  Cohen,  6  Ind.  455,  63  Am.  Dec. 
389. 

21.  See  the  title  "Suits  and  Ac- 
tions." 

22.  Carr  v.  Farley,  12  Me.  328; 
Philips  r.  Eobinson,  4  Bing.  106,  13  E. 
C.  L.  422,  130  Eng.  Eeprint  708. 

[a]  Exhibit  of  Title. — The  person 
making  the  demand  need  not  exhibit 
his  title  to  the  goods  as  a  prerequisite 
to  his  demand.  Eateliff  v.  Vance,  2 
Mill  Const.  (S.  C.)  239. 

23.  Ala. — Jesse  French  Piano  &  Or- 
gan Co.  V.  Johnston,  142  Ala.  419,  37 
So.  924.  m.— Smith  &  Bros.  Typewriter 
Co.  V.  Blakemore,  183  111.  App.  14. 
Mich. — Kendrick  v.  Beard,  90  Mich. 
589,  51  N.  W.  645.  N.  H.— Lovejoy  v. 
Jones,  30  N.  H.  164.  Eng.— Mills  v. 
Ball.  2  Bos.  &  P.  457,  126  Eng.  Eeprint 
138^ 

24.  Ala.— St.  John  v.  O'Connel,  7 
Port.  466.  Cal.— GrifiBin  v.  Alsop,  4  Cal. 
406.  Miss. — See  Eobertson  v.  Crane,  27 
Miss.  362,  61  Am.  Dec.  520.  S.  C— Beck- 
ley  V.  Howard,  2  Brev.  94.     Eng.— Solo- 
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mans    v.   Dawes,    1    Esp.    83;    Smith   v. 
/oung,  1   Camp.  439. 

[a J  Reasonable  Evidence. — The  one 
in  possession  may  require  reasonable 
evidence  that  the  demandant  is  entitled 
to  the  possession  of  the  goods.  Coke, 
C.  J.,  in  Isaack  v.  Clark,  2  Bulstr.  306, 
80  Eng.  Eeprint  1143. 

25.  Ind.— Traylor  '  r.  Horrall,  4 
Blackf.  317.  N.  Y.— Wooster  v.  Sher- 
wood, 25  N.  Y.  278.  Vt.— Knapp  v. 
Winchester,  11  Vt.  351.  Eng.— Ed- 
wards V.  Hooper,  11  M.  &  W.  363,  12 
L.  J.  Ex.  304,  7  Jur.  378. 

[aj  Goods  Bailed  to  Two. — If  goods 
have  been  bailed  to  two  persons,  a  de- 
mand upon  one  of  them  is  not  suffi- 
cient to  charge  the  other  in  trover. 
Grisv/old  v.  Plumb,  13  Mass.  298;  Nic- 
oll  r.  Glennie,  1  M.  &  Sel.  588,  105  Eng. 
Eeprint  220. 

26.  Logan  v.  Houlditch,  1  Esp. 
(Eng.)  22,  demand  in  writing  suffi- 
cient. 

27.  Mich.— Harris  v.  Hackley,  127 
Mich.  46,  86  N.  W.  389.  Mo.— SifE  v. 
Jackson,  187  Mo.  App.  141,  148,  172 
S.  W.  1169;  a  demand  by  letter,  etc. 
See  Handlan  Buck  Mfg.  Co.  v.  State 
Electrical  Co.,  184  Mo.  App.  247,  168 
S.  W.  785.  Wis. — Kewaunee  v.  Decker, 
30  Wis.  624. 

28.  Ind.— Cumberland  Tel.  &  Tel.  Co. 
V.  Taylor,  44  Ind.  App.  27,  88  N.  E, 
631.  Mo.— Handlan  Buck  Mfg.  Co.  v. 
Slate  Electrical  Co.,  184  Mo.  App.  247, 
168  S.  W.  785.  N.  Y.— Castle  v.  Corn 
Exch.  Bank,  148  N.  Y.  122,  42  N.  E. 
518  [affirming  75  Hun  89,  26  N.  Y.  Supp. 
1035,  58  N.  Y.  St.  151];  Monnot  V. 
Ibert,  33  Barb.  24.  Eng.— Eushworth 
V.  Taylor,  3  Q.  B.  699,  3  G.  &  D.  3,  43 
E.  C.  L.  932,  114  Eng.  Eeprint  674. 
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has  accr-ued,^^  before  the  action  is  brought,^"  and  should  not  call  for 
more  than  can  be  rightfully  claimed.^^ 

3  The  Refusal.  —  The  defendant  must  be  given  a  reasonable 
time  to  restore  the  goods  before  his  noncompliance  with  the  demand 
can  be  treated  as  a  refusal.^^  Moreover,  the  refusal  must  be  absolute 
in  order  to  constitute  a  conversion/^  but  the  refusal  cannot  be  qualified 
by  a  condition  which  the  party  in  possession  of  the  goods  has  no  right 
to  impose.^* 

C.  Prepayment  to  Pledgee  or  Lienor.  —  In  order  to  put  a  pledgee 
or  other  lienor  in  possession  of  the  goods  in  default,  the  owner  of  the 
property  must  pay  or  tender  the  amount  due  on  the  charges  for  which 
the  goods  are  held,  and  demand  a  return  of  the  property.^^  However, 
a  tender  of  the  amount  due  is  not  necessary  to  sustain  an  action  in 
trover  against  a  pledgee  who  wrongfully  sells  the  property,^^  or  by 
other  conduct  has  waived  or  terminated  his  right  to  a  lien."  More- 
over, where  a  lienor  refuses  to  surrender  goods  except  upon  payment 


29  Ala.— Haas  v.  Taylor,  80  Ala. 
4.59,  2  So.  633.  Ga.— Hudson  v.  Goff, 
77  Ga  281,  3  S.  E.  152.  Me.— Whiting 
v  Whiting  111  Me.  13,  87  Ajl.  381; 
Hagar  v.  Randall,  62  Me.  439.  N.  Y. 
Butts  V.  Burnett  6  Abb.  Pr.  (N.  fc.; 
302  N  C— Finch  t:  Clarke,  61  N.  C. 
335 

30  Storm  v.  Livingston,  6  Johns. 
(N  Y.)  44;  Morris  v.  Pugh,  3  Burr. 
1241^  97  Eng    Eeprint   811. 

31.  Abington  v.  Lipscombe,  1  Q.  B. 
776.  1  G.  &  D.  230,  10  L.  J.  Q.  B.  330, 
6  .Jur  257,  41  E.  C.  L.  772,  113  Eng. 
Reprint  1328. 

32  Mass. — Wellington  v.  Went- 
worth,  8  Mete.  548.  Mich. — Felcher  v. 
McMillan,  103  Mich,  494,  61  N.  W. 
791 ;  Flannery  v.  Brewer,  66  Mich.  509, 
33  N.  W.  522.  N.  H.— Sargent  r.  Gile, 
8  N.  H.  325;  White  r.  Demary,  2  N.  H. 
546  N.  Y.— Siebold  v.  La  Rue,  83 
Misc.  70,  144  N.  Y.  Supp.  658.  N.  C. 
Dowd  V.  Wadsworth,  13  N.  C.  130,  18 
Am.  Dec.   567. 

33.  Ala. — Butler  v.  Jones,  80  Ala. 
436,  2  So.  300.  Minn.— Sutton  v.  Great 
Northern  R.  Co.,  99  Minn.  376,  109  N, 
W.  815.  N.  Y. — McEntee  v  New  Jer- 
sey Steamboat  Co.,  45  N.  Y.  34,  6  Am. 
Rep.  28.  Pa,— Williams  r.  Smith,  153 
Pa.  462.  25  Atl.  1122.  R.  I.— Buffing- 
ton  r.  Clarke,  15  R.  I.  437,  8  Atl.  247. 
Eng. — Alexander  v.  Southev,  5  B.  & 
Aid.  247.  24  Rev.  Rep.  348,  7  E.  C.  L. 
141.  106  Eng.  Reprint  1183.  Can. 
Annand  r.  Merchants'  Bank,  12  Nova 
Scotia  329;  Walker  v.  Cunningham,  12 
Nova  Scotia  1. 


See  47  Cent.  Dig.  title  "Trover  and 
Conversion"   79. 

34.  Davies  v.  Vernon,  6  Ad.  &  El. 
(N.  S.)  443,  51  E.  C.  L.  443,  115  Eng. 
Reprint   169. 

35.  Ga.— Perdue  v.  Powell,  63  Ga. 
159.  lU.— Robison  v.  Hardy,  22  HI. 
App.  512.  Ind. — Picquet  v.  McKay,  2 
Blackf.  465.  Mich. — McDonough  v. 
Sutton,  35  Mich.  1.  N.  Y. — Gunning  v. 
Quinn,  81  Hun  522,  30  N.  Y.  Supp.  1015, 
63  N.  Y.  St.  209;  Genin  v.  Schwenk, 
62  Hun  574,  17  N.  Y.  Supp.  34,  42  N. 
Y.  St.  818.  Pa. — Wagenblast  v.  Mc- 
Kean,  2  Grant  Cas.  393.  Tex.— May  v. 
Anthony  (Tex.  Civ.  App.),  151  S.  W. 
602.  Vt. — Benior  v.  Poquin,  40  Vt. 
199.  Eng. — Broadbent  v.  Varley,  12  C. 
B.  (N.  S.)  214,  104  E.  C.  L.  212,  142 
Eng.  Reprint  1125. 

36.  Cal. — Lowe  v.  Ozmun,  3  Cal. 
App.  387,  86  Pac.  729.  Ga— Whigham 
r.  Fountain,  132  Ga.  277,  63  S.  E.  1115. 
N.  Y. — Mullen  v.  Quinlan  &  Co.,  195  N, 
Y.  109,  87  N.  E.  1078,  24  L.  R.  A.  (N. 
S.)  511. 

37.  Cal,— Latta  v.  Tutton,  122  Cal. 
279,  54  Pac.  844,  68  Am.  St.  Rep.  30, 
Conn. — Ailing  v.  Weissman,  77  Conn, 
394,  59  Atl.  419.  111.— Reeve  v.  Fox, 
40  111.  App.  127.  Me. — Bowden  v. 
Dugan,  91  Me.  141,  39  Atl.  467.  N.  Y. 
Phillips  V.  McXab,  16  Daly  150,  9  N. 
Y.  Supp.  526,  30  N.  Y.  St.  853.  Pa. 
Wagenblast  v.  McKean,  2  Grant  Cas. 
393.  Eng. — Jones  r.  Tarleton,  1  Dowl. 
P.  C.  (N.  S.)  625,  6  Jur.  348,  11  L.  J, 
Exch.  267,  9  M.  &  W.  675. 
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of  a  larger  sum  than  is  due,  an  actual  tender  of  the  amount  due  is 
not  necessary.^* 

D.  Contract  Rescinded  ;  Return  op  Consideration.  —  Where  the 
owner  of  goods  has  sold  and  delivered  the  goods  to  a  fraudulent  ven- 
dee, it  is  a  condition  precedent  to  an  action  in  trover  that  the  plaintiff 
rescind  the  contract  and  offer,  as  a  general  rule,  to  return  any  goods 
or  chattels  received  in  consideration  of  the  sale.^^  This  same  rule  ap- 
plies, likewise,  to  an  executed  contract  for  the  exchange  of  goods.'^" 
Where,  however,  the  contract  is  executory,*^  or  where  the  consideration 
received  is  money  or  a  note,*^  no  rescission  or  return  of  the  consider- 
ation is  necessary  before  bringing  the  action. 

E.  Stolen  Property  ;  Prior  Criminal  Prosecution.  —  Under  the 
rule  of  the  common  law,*-^  or  by  force  of  statute,**  the  owner  of  goods 
cannot  sue  in  trover  a  thief  who  has  stolen  the  goods  until  he  has 
prosecuted  him  criminally.    A  third  person  in  possession  of  the  stolen 


38.  Murr  v.  Western  Assur.  Co.,  50 
App.  Div.  4,  64  N.  Y.  Supp.  12. 

[a]  Agister's  Lien. — Where  the  de- 
fendant refused  to  surrender  a  horse 
to  the  plaintiff  until  an  entire  bill  for 
its  keeping  was  paid,  including  the 
time  for  which  he  had  no  lien  as  well 
as  that  for  which  he  had,  the  plaintiff 
was  thereby  excused  from  making  a 
tender  of  the  amount  secured  by  the 
valid  lien,  and  could  maintain  an  ac- 
tion of  trover  without  proof  of  such 
tender.  Bowden  v.  Dugan,  91  Me.  141, 
39  Atl.  467. 

39.  Mass. — Kimball  v.  Cunningham, 
4  Mass.  502,  3  Am.  Dec.  230.  N.  H. 
Rogers  r.  Miller,  62  N.  H.  131.  N.  Y. 
Pinckney  r.  Darling,  158  K.  Y,  728,  53 
N.  E.  1130;  Tripp  v.  Pulver,)  2  Hun 
511,  5  Thomps.  &  C.  30.  ' 

[a]  Purchase  from  Intoxicated  Per- 
son.— Where  the  possession  of  personal 
property  has  been  obtained  by  means 
of  a  contract  made  with  one  who,  by 
reason  of  his  intoxication,  was  without 
capacity  to  enter  into  a  valid  agree- 
ment, and  the  person  obtaining  the 
property  knew  of  the  other's  incapa- 
city when  the  contract  was  made,  the 
transaction  is  fraudulent.  In  such  case 
no  formal  rescission  of  the  invalid  con- 
tract is  necessary  before  bringing  the 
action;  and  if  the  consideration,  in 
whole  or  in  part,  has  been  paid  to  the 
party  deprived  of  his  property,  no  of- 
fer to  return  it  is  necessary  to  enable 
him  to  maintain  the  action.  Baird  V. 
Howard.  51  Ohio  St.  57,  36  N.  E.  732, 
46   Am.  St.   Rep.  '550,   22  L.  R.  A.  846. 

40.  Kimball  v.  Cunningham,  4  Mass. 
502,  3  Am.  Dee.  230. 
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41.  Mo. — Vansandt  v.  Hobbs,  84  Mo. 
App.  G28.  N.  Y. — Hynes  v.  Patterson, 
95  N.  Y.  1:  Douglass  v.  Scott,  130  App. 
Div.  322,  114  N.  Y.  Supp.  470.  Ohio. 
Baird  v.  Howard,  51  Ohio  St,  57,  36 
X.  E.  732,  46  Am.  St.  Rep.  550,  22  L. 
R.  A.  846. 

[a]     Fraudulent  Vendee.— Where  the 

owner  of  a  set  of  diamond  ear  drops 
gave  them  to  defendant  on  condition 
which  was  not  performed,  and,  on  de- 
mand, false  ear-rings  were  delivered  to 
her,  she  need  not  return  them  before 
bringing  trover  for  the  property.  Ham 
V.  Sanborn,  68  N.  H.  19,  40  Atl.  395. 

42.  See    infra,    this    note. 

[a]  Fraudulent  Purchaser  or  Ven- 
dee.— Trover  lies  against  a  fraudulent 
purchaser,  or  his  vendee  with  notice, 
without  a  tender  of  a  note  given  in 
payment.  Stevens  v.  Austin,  1  Mete. 
(Mass.)  557;  Thurston  v.  Blanchard,  22 
Pick.   (Mass.)    18,  33  Am.  Dec.  700. 

[b]  The  tender,  at  the  trial,  of  a 
note  given  by  a  fraudulent  vendee  is 
suHicient  as  a  prerequisite  to  an  action 
in  trover.     Ryan  v.  Brant,  42  111.  78. 

43.  Martin's  Exx.  r.  Martin,  25  Ala. 
201;  Kcyscr  r.  Rodgers,  50  Pa.  275. 

fal  The  rule  was  based  on  public 
policy.  As  said  by  Best,  C.  J.,  if  the 
civil  action  could  be  maintained  before 
the  thief  had  been  prosecuted,  "we 
should  have  no  more  criminal  prosecu- 
tions .  .  .  you  must  do  your  duty  to  the 
public  before  you  seek  a  benefit  to 
yourself."  Gimson  v.  Woodfull,  2  Car. 
&  P.  41,  12  E.  C.  L.  439. 

44.  McNeal  r.  Macomber,  25  R.  I. 
475,  56  Atl.  683;  Scattergood  v.  Sylves- 
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property  may,  however,  be  sued  irrespective  of  the  prior  prosecution 

of  the  thief.*= 

IV.  JURISDICTION.  —  Juri«liction  of  the  action  ot  trover  is 
governed  by  the  general  rules  elsewhere  treated.*^  It  may  be  brought 
in  the  courts  of  any  state  having  jurisdiction  of  the  defendant  although 
the  conversion  took  place  in  another  state.*'' 

V.  VENTJE.  —  A.  In  General.*^  —  Trover  is  a  transitory  ac- 
tion/^ and  the  venue  may  be  laid  in  any  county  having  jurisdiction 
over  the  defendant.^''  By  statute,  however,  actions  in  trover  may  be 
made  local."  A  defendant,  however,  by  submitting  himself  to  the  jur- 
isdiction of  the  court  may  waive  his  right  to  be  sued  in  the  county 
prescribed  by  the  statute.^^ 

B.  Change  of  Venue.  —  A  change  of  venue  may  be  obtained  for 
proper  cause  in  trover  as  in  other  actions.^^ 


tor,  15  Q.  B.  50G,  69  E.  C.  L.  504,  117 
Eiig.  Reprint  551. 

45.  Lee  v.  Bayes,  18  C.  B.  599,  86 
E.  C.  L.  597,  139  Eng.  Eeprint  1504; 
U'hite  V.  Spettigue,  13  M.  &  W.  603,  1 
Car.  &  K.  673,  14  L.  J.  Ex.  99,  9  Jur. 
70,  47  E.  C.  L.  673, 

46.  See  generally  the  title  "Juris- 
diction." 

[a]  Although  property  of  which  con- 
version is  alleged,  is  in  the  custody  of 
a  chancery  court,  an  action  for  its  eon- 
version  may  be  brought  in  a  law  court, 
since  it  does  not  affect  the  possession 
of  the  property,  or  interfere  with  its 
custody.  Garibaldi  v.  Wright,  52  Ark. 
416,  12  S.  W.  875. 

[b]  Postmaster  Unlawfully  Detain- 
ing Mail. — Trover  lies  in  a  state  court 
where  a  postmaster  unlawfully  detains 
mail  matter  from  the  person  to  whom 
it  is  directed.  Teal  r.  Felton,  12  How. 
(U.  S.)   284,  13  L.  ed.  990. 

47.  Ky.— Dennis  Bros.  v.  Strunk,  32 
Kv.  L.  Rep.  1230,  108  S.  W.  957.  Me. 
Whidden  v.  Seelye,  40  Me.  247,  63  Am. 
Dec.  661;  Robinson  v.  Armstrong,  34 
Me.  145.  N.  Y.— Hoy  r.  Smith,  49 
Barb.  360.  Tex. — Liles  r.  Woods  &  Co., 
58  Tex.  416.  Wis. — Tvson  v.  McGuineas, 
25  Wis.  656.  See  17  Standard  Proc. 
763. 

What  law  governs,  see  snpra,  I,  E. 

48.  See  the  title  "Venue." 

49.  Me. — Whidden  r.  Seelye,  40  Me. 
247,  63  Am.  Dec.  661;  Robinson  r.  Arm- 
strong, 34  Me.  145.  N.  Y. — Rightmyer 
V.  Ravmond,  12  Wend.  51.  Eng. — Isaack 
V.  Clark.  2  Bulstr.  306,  80  Eng.  Reprint 
1143.  Can.— Gesner  v.  Gas  Co.,  2  Nova 
Scotia  72. 

50.  Me. — Robinson  v.  Armstrong,  34 


Me.  145.  N.  Y. — Glen  v.  Hodges,  9 
Johns.  67.  Tex. — First  Nat.  Bank  f. 
Brown,  85  Tex.  80,  23  S.  W.  862.  Wis. 
Tvson  r.  McGuineas,  25  Wis.  656.  Eng. 
Isaack  v.  Clark,  2  Bulstr.  306,  80  Eng. 
Reprint   1143. 

[a]  Trespass  to  Realty  and  Trover. 
A  defendant  who  has  cut  timber  from 
plaintiff's  land  in  another  state,  and 
converted  the  timber  to  his  own  use, 
may  be  sued  in  this  state  for  the  con- 
version but  not  for  the  trespass.  Ty- 
son V.  McGuineas,  25  Wis.  656. 

51.  Colo. — Updegraff  v.  Lesem,  15 
Colo.  App.  297,  62  Pac.  342,  county  in 
which  defendant  resides.  Ga. — Bird  v. 
Georgia  R.  R.,  72  Ga.  655,  county  where 
a  common  carrier  refuses  to  deliver 
the  goods  upon  lawful  demand.  Mont. 
Yore  V.  Murphy,  10  Mont.  304,  25  Pac. 
1039,  county  where  the  wrong  was  com- 
mitted. N.  Y. — In  connection  with 
former  statute,  see  Rightmyer  r.  Ray- 
mond, 12  Wend.  51;  Briee  v.  Vander- 
heyden,  9  Wend.  472;  Hull  v.  South- 
worth,  5  Wend.  265,  venue  in  county 
where  conversion  took  place.  -Compare 
Dunham  v.  Parmenter,  74  Hun  559,  26 
N.  Y.  Supp.  955.  57  N.  Y.  St.  225.  Tex. 
Floyd  V.  Gibbs  (Tex.  Civ.  App.),  34 
S.  W.  154,  county  where  defendant  re- 
sides. 

52.  Flovd  V.  Gibbs  (Tex.  Civ.  App.), 
34  S.  W.  154.     See  the  title  "Venue." 

53.  Mont.— Yore  v.  Murphy,  10  Mont. 
304,  25  Pac.  1039.  N.  Y. — Dunham  v. 
Parmenter,  74  Hun  559,  26  N.  Y.  Supp. 
955,  57  N.  Y.  St.  225.  N.  C— See 
Makely  r.  Boothe  Co.,  129  N.  C.  11,  39 
S.  E.  582,  holding  that  a  change  of 
venue  would  not  be  granted,  in  an  al- 
leged conversion  of  oysters  from  oyster 
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VI.  PARTIES.  —  A.  Plaintiff.  —  The  question  of  who  is  en- 
titled to  sue  in  trover  is  determined  by  the  principles  and  rules  already- 
discussed.^*  The  application  of  these  principles  to  particular  persons 
and  relations  will  be  found  in  numerous  titles  dealing  with  such  per- 
sons and  relations.^^  The  general  rules  as  to  parties  plaintiff  govern 
this  class  of  actions. ^^  A  cause  of  action  for  conversion  is,  in  modern 
times,  assignable,  and  an  assignee  may  sue  in  his  own  name.^^  Under 
the  code  the  action  must  be  by  the  real  party  in  interest.^^  Joint  own- 
ers  must  all  join  in  an  action  for  conversion,^^  but  one  who  has  a  mere 
interest  in  the  goods  converted,  such  as  a  beneficial  right  to  their  use, 
or  to  profits  arising  thereby,  is  not  a  necessary  party,  and  need  not  be 
joined.*'" 

B.  Defendants.  —  Trover  may  be  maintained  jointly  against  two 
or  more  joint  tort-feasors,''^  or  it  may  be  brought  against  a  part  or 


beds,  to  the  county  in  which  the  oyster 
ibeds  were  situated,  since  the  action 
was  not,  as  claimed  by  the  petitioner, 
an  action  of  injury  to  land. 

See  generally  the  title  "Change  of 
Venue." 

54.  See  supra,  II. 

55.  See  particular  titles  and  the  in- 
dex to   this  work. 

56.  See  the  title  "Parties." 

57.  Gradwohl  v.  Harris,  29  Cal.  150; 
McKee  v.  Judd,  12  N.  Y.  622,  64  Am. 
Dec.  515;  Eichtmeyer  v.  Eemsen  38  N. 
Y.  206. 

[aj  At  common  law,  the  right  of  ac- 
tion for  trover  and  conversion  is  no 
more  assignable  than  a  right  of  action 
for  any  other  tort.  Gardner  v.  Adams, 
12   Wend.   (N.  Y.)   297. 

58.  See  the   title   "Parties." 

[aJ  The  code  requirement  that  ac- 
tions be  by  the  real  party  in  interest 
does  not  prevent  one  in  possession,  but 
not  the  owner,  from  suing.  Paddock  v. 
Wing,  16  How.  Pr.   (N.  Y.)   547. 

[b]  Cutting  Timber:  Public  Land. 
Where  a  pre-emptor  has  paid  for  pub- 
lic land  as  provided  by  law,  and  the 
final  certificate  has  been  issued  to  him, 
he  is  the  real  owner  for  all  beneficial 
purposes.  Consequently,  where  subse- 
quently, but  'before  the  issuance  of  a 
patent,  a  trespasser  removes  timber 
from  the  land,  the  pre-emptor  is  en- 
titled to  the  pay  for  the  damage,  and 
the  United  States  is  not  the  real  party 
in  interest  and  cannot  maintain  the  ac- 
tion. United  States  v.  Saucier,  5  N. 
M.  569,   25   Pac.   791. 

[c]  Vendee  or  Donee  of  Property. 
Except  as  against  his  creditor,  one  may 
sell  his  property  for  a  nominal  consid- 
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eration,  or  give  it  away;  and,  if  he 
does  either,  his  vendee  or  donee  is  the 
real  party  in  interest  in  a  suit  for  the 
conversion  of  such  property.  Kinsella 
V.  Sharp,  47  Neb.  664,  66  N.  W.  634. 

59.  Little  V.  Harrington,  71  Mo.  390; 
Bucknam  v.  Brett,  13  Abb.  Pr.  (N.  Y.) 
119,  35  Barb.  596,  22  How.  Pr.  233.  See 
the  titles  "Joint  Tenants;"  "Tenants 
in  Common." 

[a]  A  part  owner  may  sue  separ- 
ately, however,  for  the  value  of  his  pro- 
portionate interest  in  the  converted 
property.  Sherman  v.  Fall  Eiver  Iron 
V7orks  Co..  5  Allen   (Mass.)    213. 

60.  Ga. — McElmurray  v.  Harris,  117 
Ga.  919,  43  S.  E.  987.  Mich.— Janau- 
sehek  -;;.  Eddy,  108  Mich.  190,  65  N.  W. 
752.  Neb. — Chamberlain  v.  Woolsey, 
66  Neb.  141,  92  N.  W.  181,  95  N.  W. 
38.  N.  Y.— Wyckoff  v.  Anthony,  90  N. 
Y.  442.  Ohio. — Schaeffer  v.  Marien- 
thal,   17  Ohio  St.  183. 

61.  Smith  v.  Morgan,  68  Wis.  358, 
32  N.  W.  135;  Smith  v.  Briggs,  64  Wis. 
497,  25  N.  W.  558;  Catterall  v.  Kenyon, 
2  G.  &  D.  545,  3  Q.  B.  310,  11  L.  J.  Q. 
B.  260,  6  ,Jur.  507,  114  Eng.  Eeprint 
525;  Key  worth  r.  Hill,  3  B.  &  Aid. 
6S5,  5  E.  C.  L.  394,  106  Eng.  Eeprint 
811.     See  the  title  "Parties." 

[a]  Several  may  be  joined  as  de- 
fendants in  an  action  for  conversion, 
and  one  only  may  be  found  guilty.  All 
cannot  be  found  guilty,  however,  on 
the  same  count  without  proof  of  a 
j(.int-eonversion  by  all.  Nicoll  v. 
Glonnie,  1  M.  &  S.  588,  105  Eng.  Ee- 
print 220. 

[b]  Husband  and  Wife.— At  com- 
mon law,  husband  and  wife  may  be 
sued   jointly    in    trover.      Keyworth   V, 
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one  of  thein.^2  An  innocent  purchaser  of  goods  cannot,  however,  be 
joined  as  a  defendant  with  the  seller  who  converted  them,*'^  and  one 
who  has  agreed  to  purchase  goods  in  his  possession  cannot  be  joined 
with  one  who  has  attached  them  for  a  debt  of  the  pnrchaser.<5*  In  case, 
however,  a  defendant  has  been  unnecessarily  joined,  a  failure  to  prove 
the  conversion  against  him  is  no  ground  for  a  non-suit  as  to  another 
de'^endant.*'^  A  corporation  may  be  liable  in  trover  the  same  as  a 
natural  person.*'^ 

VII.  PLEADINGS.  —  A.  The  Declaeation.  —  1.  In  General. 
In  a  declaration,  petition,  or  complaint  in  trover,  or  conversion,  the 
essential  allegations  are,  in  general,  property  and  right  of  possession 
in  the  plaintiff  at  the  time  of  the  conversion ;  conversion  of  the  specified 
goods  lay  the  defendant,  and  the  damage  of  the  plaintiff.*^^    In  juris- 


Bill,  3  B.  &  Aid.  68&,  5  E.  C.  L.  394, 
106  Eng.  Eeprint  811;  Draper  v.  Fulkes, 
Yelv.  165,  80  Eng.  Eepriut  110.  See 
generally  the  title  "Husband  ana 
Wife." 

62.  Pattee  v.  Gilmore,  18  N.  H.  460, 
45  Am.  Dec.  385;  Wood  v.  Proudman, 
122  App.  Div.  826,  107  N.  Y.  Supp. 
757. 

[a J  A  member  of  a  dissolved  firm 
in  an  action  against  one  to  whom  his 
formei  partner  had  assumed  to  sell 
partnership  property  need  not  join  his 
former  partner  as  a  defendant.  Hogen- 
dobler   v.  Lyon,  12   Kan.  276. 

Effect  of  judgment  against  one  on 
right   to   sue   another,   see    infra,  X,  B. 

63.  Larkins  f.  Eckwurzel,  42  Ala. 
322,  94  Am.  Dee.  651. 

64.  Morrow  v.  Langan,  16  111.  App. 
505. 

65.  Howard  v.  Snelling,  28  Ga.  469. 

66.  Giles  v.  Taff  Vale  By.  Co.,  2  El. 
&  Bl.  822,  831,  75  E.  C.  L.  822,  118 
Eng.  Eeprint  975. 

67.  Ala.— Taylor  v.  Dwyer,  129  Ala. 
325,  29  So.  692;  Wilkinson  V.  Moseley, 
3<J  Ala.  562.  Cal. — Wendling  Lumb. 
Co.  r.  Glenwood  Lumb.  Co.,  153  Cal. 
411,  95  Pac.  1029;  Florence  f.  Helms, 
136  Cal.  613,  69  Pac.  429.  Colo.— Up- 
degraff  v.  Lesem,  15  Colo.  App.  297,  62 
Pac.  342.  Fla. — Leon  r.  Kerrison,  47 
Fla.  178,  36  So.  173.  Ga.— Phelan  v. 
Vestner,  125  Ga.  825.  54  S.  E.  697; 
Broughton  r.  Winn,  60  Ga.  486.  Ida. 
Crews  V.  Baird,  2  Idaho  103,  6  Pac. 
116.  111.— Pearce  v.  Foote,  113  111.  228, 
55  Am.  Eep.  414.  Ind. — Bimel  r.  Boyd, 
53  Ind.  App.  310,  101  N.  E.  657.  la. 
Lee  V.  Coon  Eapids  Nat.  Bank,  166 
Iowa  242,  144  N.  W.  630.  Kan.— Hind- 
man    V.   Askew    Saddlery    Co.,    9    Kan. 


App.  98,  57  Pac.  1050.    Md. — Meixel  v. 
Carr,  25  Md.  46;  Eichardson  v.  Hall,  21 
Md.  399.  Mass — Duggan  v.  Wright,  157 
Mass.  228,  32  N.  E.  159.    Mich.— Heine- 
man  V.  Steiger,  54  Mich.  232,  19  N.  W. 
965;   Ward  v.  Carp  Eiver  Iron   Co.,  47 
Mich.   65,    10   N.    W.   109.     Minn.— St. 
Paul    &    S.    C.   E.    Co.   V.    Gardner,    19 
Minn.   132,   18  Am.   Eep.   334;   Jones  V. 
Eahilly,  16  Minn.  320.     Miss.— Barclay 
r.    Smith,    36    So.    449.     Mo.— Beattie 
Mfg.  Co.  r.  Gerardi,  166  Mo.  iVi,  65  S. 
W.    1035;    Knipper   v.   Blumenthal,   107 
Mo.  665,  18  S.  W.  23.     Mont.— Carpen- 
ter  V.   Nelson,  41   Mont.   392,   109   Pac. 
857;   Eeynolds  v.  Fitzpatrick,  23  Mont. 
52,  57  Pac.  452.    Neb. — Miller  v.  Waite, 
60    Neb.   431,   83   N.   W.   355,   59    Neb. 
319,  80  N.   W.  907;  Butts  V.  Kingman, 
60   Neb.  224,  82   N.  W.  854;   Cortelyou 
V.  Hiatt,   36   Neb.  584,   54   N.   W.   964; 
Eodgers  r.  Graham,  36  Neb.  730,  55  N. 
W.   243;   Johnson  V.  Neal,   32   Neb.   14, 
48  N.  W.  897.     N.  J. — Mercantile  Co- 
operative  Bank   r.   Frost,   62    N.   J.   L. 
476,   41    Atl.    685;    Lippman   v.   Myers, 
53   N.   J.  L.   21,   20   Atl.   1079.     N.  Y. 
Eockweel  v.  Day,  84  App.  Div.  437,  82 
N.   Y.  Supp.   993;   Eogers  v.  Conde,  67 
Apn.    Div.    130,    74    N.    Y.    Supp.    390. 
N.  *C. — Paalzow  r.  North  Carolina  Es- 
tate Co.,   104  N.  C.  437,  10  S.  E.   527; 
VVomble  r.  Leach,  83  N.  C.  84.     Okla. 
Capps  V.  Vasey  Bros.,  23  Okla.  554,  101 
Pac.  1043;  Eobinson  v.  Peru  Plow  etc. 
Co.,    1    Okla.    140,   31   Pac.    988.     Ore. 
Austin  V.  Vanderbilt,  48   Ore.   206,  85 
Pac.   519,   120   Am.   St.   Eep.   800,   6  L. 
E.     A.     N.     S.     298.     S.   C— Nance   v. 
Georgia,  etc.   E.   Co..   35   S.  C.  307,   14 
S    E.  629.     S.  D. — Humpfner  v.  D.  M. 
Osborne  &  Co.,  2  S.  D.  310,  50  N.  W. 
88.      Tex.— Field    ?.    Davis    (Tex.    Civ. 
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dictions  where  the  common-law  system  of  pleading  yet  prevails,  the 
various  ways  in  which  "conversion"  may  be  committed,  may,  by  vir- 
tue of  the  fiction  and  presumptions  already  considered,''^  be  charged 
under,  substantially,  such  a  single  form  of  action.''^  In  other  jurisdic- 
tions, either  express  statutory  forms'"  or  the  rules  governing  code  plead- 
ing, particularly  the  rules  abolishing  fictions,  establishing  one  form  of 
civil,  action,  and  requiring  the  complaint  or  petition  to  state  merely 


App.),  32  S.  W.  71.  Wash. — Phillipos 
V.  Mihran,  38  Wash.  402,  80  Pae.  527. 
Wyo.  —  Cone  v.  Ivinson,  4  Wyo.  203,  33 
Pae.  31,  35  Pac.  933. 

As  to  necessity  for  title  and  posses- 
sion, see  supra,  II. 

For  forms  of  declaration  or  com- 
plaint, see  9  Standard  Proc.  1224. 

[a]  For  cases  presenting  a  declara- 
tion or  complaint,  see  the  following; 
Ala.— Kvle  v.  Caravello,  103  Ala.  150, 
15  So.  527;  Ross  v.  Malone,  97  Ala.  529, 
12  So.  182.  Cal.— Hill  r.  Finigan,  62 
Cal.  426.  Conn.— Pratt  r.  Brewster,  52 
Cenn.  65;  Ayres  v.  French,  41  Conn. 
142.  Ind. — Gerard  r.  Jones,  78  Ind. 
378.  Mass.— Duggan  v.  Wright,  157 
Mass.  228,  32  N.  E.  159.  Neb.— Cortel- 
you  V.  Hiatt,  36  Neb.  584,  54  N.  W. 
964.  N.  Y.— Bissell  v.  Pearse,  21  How. 
Pr.  130.  Okla.— Mayo  v.  Thede,  175 
Pac.  348;  Robinson  v.  Peru  Plow  etc. 
Co.,  1  Okla.  140,  31  Pac.  988.  S.  C. 
Rakestraw  v.  Floyd,  54  S.  C.  288,  32 
S.  E.  419;  Nance  v.  Georgia,  etc.  R. 
Co.,  35  S.  C.  307,  14  S.  E.  629.  S.  D. 
Humpfner  v.  D.  M.  Osborne  &  Co.,  2 
S.  D.  310,  50  N.  W.  88.  Wyo.— Cone 
V.  Ivinson,  4  Wyo.  203,  33  Pac.  31,  35 
Pac.  933.  Eng. — Burroughes  v.  Bayne, 
5  Hurl.  &  N.  296,  29  L.  J.  Exeh.  185, 
2  L.  T.  N.  S.  16,  2  Chitty  PI.  (16th 
am.  ed.)   620. 

[b]  Plaintiff  need  go  no  further  in 

his  complaint  than  to  state  his  title 
to  the  property  converted,  or  his  right 
of  possession,  a  description  of  the  prop- 
erty, and  a  statement  of  its  value,  the 
acts  of  the  defendant  which  deprived 
the  plaintiff  of  his  property,  and  a  de- 
mand for  ju'dgmont  for  the  damages 
sustained.  Reynolds  v.  Fitzpatriek,  23 
Mont.  52,  57  Pac.  452. 

[c]  A  petition  drawn  upon  a  theory 
of  a  rescission  of  a  contract  may,  nev- 
ertheless, under  a  liberal  interpreta- 
tion, if  the  essential  facts  are  alleged, 
be  regarded  as  stating  a  cause  of  ac- 
tion for  conversion  and,  accordingly, 
good  against  demurrer.     United  States 
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Tire  Co.  r.  Kirk,  102  Kan.  418,  170 
Pac.  811. 

68.  See  supra,  I,  B,  and  infra,  VTI, 
2,  f. 

69.  See  Semon  i\  Adams,  79  Conn. 
81,   63   Atl.   661. 

70.  See  infra  this  note  and  6  Stand- 
ard Proc.  729. 

[a]     Alabama.—' '  The  plaintiff  claims 

of     the     defendant     dollars, 

damages  for  the  conversion  by  him, 
on  the  day  of  ,  of  the  fol- 
lowing chattels:  (describing  them),  the 
property  of  the  plaintiff."  Code,  1907, 
vol.  II,  p.  1199,  no.  24, 

[bj  Florida.— For  "that  the  de- 
fendant converted  to  his  own  use,  or 
wrongfully  deprived  the  plaintiff  of 
the  use  and  possession  of  the  plaintiff's 
goods;  that  is  to  say,  iron,  hops  (or 
as  the  case  may  be)."  And  the  plain- 
tiff claims,  etc.  See  Comp.  Laws,  1914, 
§§1428,  1450,  no.  26.  See  also  Dekle  v. 
Calhoun,  60  Fla.  53,  53  So.  14;  Mel- 
rose Mfg.  Co.  V.  Kennedy,  59  Fla.  312, 
51  So.  595;  Peacock  v.  Feaster,  51  Fla. 
269,  40  So.  74;  Leon  v.  Kerrison,  47 
Fla.  178,  36  So.  173. 

[cj  Maryland. — Same  as  the  Florida 
form,  supra.  See  Bagby  Ann.  Code, 
vol.  II,  p.  1641,  no.  .31.  See  aiso 
Crocker  v.  Hopps,  78  Md.  260,  28  Atl. 
99. 

[d]  Massachusetts. — By  statute,  the 
old  form  of  action  in  trover  was  abol- 
ished, and  the  following  form  adopted: 

And  the  plaintiff  sa.ys  the  defendant 
has  converted  to  his  own  use  (here  de- 
ecribe  the  chattel  or  goods),  the  prop- 
erty of  the  plaintiff  (or  the  goods  men- 
tioned in  the  schedule  hereto  annexed). 
See  Duggan  v.  Wright,  157  Mass.  228, 
32  N.  E.  159;  Winship  v.  Neale,  10  Gray 
382. 

[e]  Temiessee. — "The  plaintiff  sues 

the    defendant    for   dollars,    as 

damages  for  the  conversion  by  him,  on 

the  . day   of  ,   19 — ,   of   the 

following   chattels,    [describing   them], 
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the  facts  material  to  a  cause  of  action, '^  have  modified  the  common 
law  form,  particularly  in  the  fictional  matters  of  losing  and  finding  the 
goods. ^^  However,  although  the  code  abolishes  the  distinction  between 
different  forms  of  action,  a  complaint  for  conversion  must  still  contain 
all  the  material  allegations  which  are  necessary  at  common  lawj^ 

Irregularities  or  defects  in  the  declaration  or  complaint  may  be  cured 
by  allegations  contained  in  the  answer,^*  or  may  be  waived  by  a  failure 
of  the  defendant  to  demur.'^^ 

2.  In  Particular  Matters.  —  a.  Venue.  —  Some  venue  must  be  al- 
leged, but  the  action  being  transitory  it  is  not  necessary  to  lay  the 
venue  at  the  place  of  the  conversion."*^ 

b.  Official  Position  of  Parties.  —  In  an  action  against  a  sheriff  for 
wrongful  interference  with  plaintiff's  property,  he  may  be  sued  as  any 


the  property  of  the  plaintiff."  Thomp- 
son's Shannon's  Code,  1917,  §§4621, 
4660,  (17). 

71.     See  infra,  this  note  and  6  Stand- 
ard Proc.  656. 

[a J  Passing  of  Term  "Trover"  in 
Code  Pleading. — (1)  Since  the  aboli- 
tion of  the  common  law  forms  of  ac- 
tion in  pleading,  the  phrase  of  "action 
of  trover"  does  not  accurately  define 
a  cause  of  action.  The  names  of  the 
ancient  forms  are  still  used  for  con- 
venience, as  approximately  designating 
different  causes  of  action  for  whicn 
there  is  now  only  one  form;  but  their 
use  is  some  times  deceptive,  in  that, 
while  the  essential  elements  of  a  cause 
of  action  as  determined  by  principles 
of  substantive  law  may  be  unaffected 
by  the  change  in  procedure,  yet  those 
insignia  of  a  distinct  cause  of  action 
which  depended  upon  or  grew  out  of 
the  limitations  and  fictions  involved  in 
the  use  of  prescribed  forms  have  lost 
their  significance  as  distinguishing 
marks  of  distinct  causes  of  action. 
Metropolis  Mfg.  Co.  v.  Lynch,  68  Conn. 
459,  36  Atl.  832.  (2)  The  particular 
one  of  the  varying  causes  of  action 
grouped  under  the  common  name  "con- 
version" is  determined  in  each  case 
loj  the  allegations  of  the  complaint  and 
succeeding  pleadings.  Semon  r.  Adams, 
79  Conn.  81,  63  Atl.  661. 

[b]  The  code  provisions  relating  to 
actions  for  claim  and  delirery  of  prop- 
erty take  the  place  of  the  common-law 
action  of  replevin;  but  they  do  not 
abolish  the  substance  of  the  common- 
law  action  of  trover  and  conversion, 
although  the  name  is  no  longer  used, 
and  an  action  may  yet  be  brought  to 


recover  the  value  of  personal  property 
wrongfully  converted.  Dennis  Bros.  v. 
Strunk,  32  Ky.  L.  Eep.  1230,  108  S.  W. 
957. 

[c]  Illustrations  of  Code  Forms,  see 
9  Standard  Proc.  1225.  A  short  and 
common  form  of  a  code  complaint  in 
conversion  where  goods  are  taken  from 
the  plaintiff's  possession  and  converted, 
is  the  following,  from  Abbott's  Forms 
of  Pleading,  Vol.  II,  806. 

1.  "That  on  or  about  the  day 

of ,  19 — ,  plaintiff  was  the  owner, 

and  entitled  to  the  possession  of  [very 
briefly  designate  the  goods,  as  thus} 
100  railroad  crossties,  of  the  reason- 
able value  of  dollars  each. 

2.  That  on  said  day  defendant  un- 
lawfully and  wrongfully  took  and  car- 
ried away  said  goods,  and  converted 
them  to  his  own  use,  to  plaintiff's 
damage  dollars. 

Wherefore  (etc.,  demand  of  judg- 
ment)." 

72.  See  infra,  VII,  A,  2,  f. 

73.  Sigel-Campion  Live  Stock  Co. 
V.  Holly,  44  Colo.  580,  101  Pac.  68. 

74.  Colo. — Salida  Bldg.  &  L.  Assn. 
V.  Davis,  16  Colo.  App.  294,  64  Pac. 
1046.  Ore. — Ferrera  v.  Parke,  19  Ore. 
141,  23  Pac.  883.  Tex.— Ramsey  v. 
Hurley,  72  Tex.  194,  12   S.   W.  56. 

See  21  Standard  Proc.  402. 

75.  Brickley  V.  Walker,  68  Wis.  563, 
32  N.  W.  773.  See  6  Standard  Proc. 
862;  21  Standard  Proc.  404. 

Aider  by  verdict,  see  generally  21 
Standard  Proc.  415. 

76.  Isaaek  f.  Clark,  2  Bulstr.  306, 
80  Eng.  Reprint  1143.  And  see,  in 
general,  supra  V;  6  Standard  Proc. 
675 J  and  the  title  "Venue." 
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other  person  without  mentioning  his  official  character/^  Likewise  it  is 
not  necessary  that  a  plaintiff  should  state  his  official  position  when 
suing  in  trover  for  goods  taken  from  his  official  possession.'^^ 

c.  Oivnership  and  Possession.  —  In  declarations  or  complaints  for 
trover  and  conversion  it  is  customary  to  allege  ownership  by  the  plain- 
tiff of  the  goods  converted/^  and  it  is  often  said  the  plaintiff's  owner- 
ship, either  general  or  special,  is  an  essential  allegation. ^°  In  con- 
formity, however,  with  the  doctrine  that  a  right  of  possession  is  a  suffi- 
cient interest  to  support  an  action  of  trover,^^  other  eases  hold  that 
where  the  right  of  possession  is  averred,  an  allegation  of  title,  or  own- 
ership, is  not  required,  when  the  complaint  also  alleges  a  wrongful  tak- 
ijig_82  "WThen  owr^ership  is  alleged,  it  is  usually  sufficient  to  allege  it 
in  general  terms,  without  alleging  in  what  manner  the  property  in  the 
goods  was  acquired,^^  a  general  allegation  of  ownership  allowing  proof 


•77.  See  Moses  v.  Bowe,  35  Hun  (JN. 
y.)  560,  such  an  allegation  may,  how- 
ever, be  used. 

78.  Brewster  v.  Vail,  20  N.  J.  L. 
56,  38  Am.  Dee.  547. 

79.  See  forms  in  9  Standard  i'ROC. 
1224  and  supra,  VII,  A,  1. 

[a]  It  was  held,  at  one  time,  that 
the  declaration  should  state  that  the 
plaintiff  was  possessed  of  the  goods 
"as  his  own  property,"  although  it 
was  also  held  that  after  verdict  it  was 
too  late  to  object  to  the  omission  of 
these  words.  Mayuard  v.  Basset,  Moo. 
691,  72  Eng.  Reprint  843;  Hudson  v. 
Hudson,  Latch  214,  82  Eng.  Keprint 
352. 

80.  Ala. — Southern  Ey.  Co.  v.  At- 
talla,  147  Ala.  653,  41  So.  664;  Weil  v. 
Ponder,  127  Ala.  296,  28  So.  656;  Dear- 
man  V.  Dearman,  5  Ala.  202.  Ga. — At- 
lantic C.  L.  R.  Co.  V.  McRee,  12  Ga. 
App.  137,  76  S.  E.  1057.  Ind.— Waters 
V.  Delagrange,  105  N.  E.  792;  Recht  V. 
Glickstein,  162  Ind.  32,  69  N.  E.  667; 
Baals  V.  Stewart,  109  Ind.  371,  9  JN.  i^. 
403;  Day  v.  Watts,  92  Ind.  442.  Mich. 
Hasceig  v.  Tripp,  20  Mich.  216.  Mont. 
Paine  v.  British-Butte  Min.  Co.,  41 
Mont.  28,  108  Pac.  12;  Ravmond  v. 
Blancgrass,  36  Mont.  449,  93^80.  648, 
15  L.  R.  A.  (N.  S.)  976.  N.  C— Rus- 
sell V.  Hill,  125  N.  C.  470,  34  S.  E.  640. 
Ore.— First  Nat.  Bank  v.  McCreary,  66 
Ore.  484,  489,  132  Pac.  718,  134  Pac. 
1180;  Johnson  f.  Oregon  Steam  Nav. 
Co.,  8  Ore.  35.  Pa. — Zantzinger  f. 
Mitchell  Motor  Co.,  23  Pa.  Dist.  610. 

See  supra,  II,  B. 

81.  See   supra,  TI,   C,  4. 

82.  U.  S.— See  Stanley  v.  Sierra 
Nevada  Silver  Min.  Co.,  118  Fed.  931. 
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Cal. — Rosenthal  v.  McMann,  93  Cal. 
505,  29  Pac.  121;  Visher  v.  Smith,  91 
Cal.  260,  27  Pac.  650.  N.  Y.— Kerner 
V.  Boardman,  14  N.  Y.  Supp.  787,  39  JST. 
Y.  St.  61;  Berney  v.  Drexel,  33  Hun 
34. 

83.  Ala.— Southern  R.  Co.  v.  Attalla, 
147  Ala.  653,  41  So.  664.  Colo.— Upde- 
graff  V.  Lesem,  15  Colo.  App.  297,  62 
Pac.  342.  Ga.— Sparta  Bank  v.  Butts, 
1  Ga.  App.  771,  57  S.  E.  1061.  Ind. 
Stewart  i".  Long,  16  Ind.  App.  164,  44 
N.  E.  63;  Swope  v.  Paul,  4  Ind.  App. 
463,  31  N.  E.  42.  Mass.— Duggan  v. 
Wright,  157  Mass.  228,  32  N.  E.  159. 
Mich. — Warren  v.  Dwyer,  91  Mich.  414, 
51  N.  W.  1062;  Harvey  v.  McAdams, 
32  Mich.  472.  Minn.— Anoka  First  Nat. 
Bank  v.  St.  Croix  Boom  Corp.,  41  Minn. 
141,  42  N.  W.  861;  Jones  v.  Rahilly, 
16  Minn.  320.  Mo.— Little  Rock  Bank 
V.  Fisher,  55  Mo.  App.  51.  Mont. 
Paine  v.  British-Bute  Min.  Co.,  41 
Mont.  28,  108  Pac.  12.  Neb.— Fike  v. 
Ott,  76  Neb.  439,  107  N.  W.  774; 
Reed  v.  McRill,  41  Neb.  206,  59  N. 
W.  775.  N.  Y.— Stall  v.  Wilbur, 
77  N.  Y.  158;  Malcolm  v.  O'Reil- 
lev,  14  Jones  &  S.  222,  afflrmed, 
89  N.  Y.  156.  N.  C— Penland  v. 
Leatherwood,  101  N.  C.  509,  8  S.  E. 
234,  9  Am.  St.  Rep.  38.  Ore.— Harvey 
V.  Lidvall,  48  Ore.  558,  87  Pac.  895. 
S.  D.— Irving  v.  Hubbard,  12  S.  D. 
67,  SO  N.  W.  156.  Tenn.— Hawkins  v. 
Pearce,  11  Humph.  44.  Tex. — Shaw  r. 
Adams,  2  Wills.  Civ.  Cas.,  §177.  Eng. 
Willamore  v.  Bamforde,  2  Bulstr.  288, 
80  Eng.  Reprint  1128. 

See   generally   the   title    "Title," 
[a]     "Owned  by  Plaintiff."— It  is  a 
suflS.ciently  specific  allegation  of  plain- 
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of  a  lesser  title.^*  However,  if  the  declaration  or  complaint  does  al- 
leo-e  the  particular  character  of  the  title,  the  plaintiff  must  prove  it  as 
alTeo-ed.*^  In  other  jurisdictions,  however,  if  the  plaintiff  is  not  the 
absolute  owner  the  petition  must  set  forth  the  special  ownership  and 
state  the  facts  in  relation  thereto.^*^  The  complaint  must  show  that  the 
ownership  alleged  was  at  the  time  of  the  conversion.^^ 

In  addition  to  an  allegation  of  ownership,  it  is  customary  to  allege 
that  the  plaintiff  had  either  the  possession,  or  a  right  to  the  possession, 
of  the  goods  at  the  time  of  the  conversion,  and  many  eases  hold  that 
both  the  averment  of  ownership  and  of  possession,  or  the  right  of  pos- 
session, are  essential.^^  Some  cases  hola,  however,  that  an  allegation 
of  ownership  sufficiently  imports  a  right  of  possession,  and  that,  in  con- 
sequence, an  allegation  of  possession,  or  right  to  possession,  is  not  neces- 


tiff's  ownership  to  state  it  generally 
as  property  "owned  by  the  plaintiff." 
la. — Sturman  v.  Stone,  31  Iowa  115, 
Mich. — liarvej'  v.  McAdams,  32  Mich. 
472.  N.  y.— Stall  v.  Wilbur,  77  N.  Y. 
158. 

[b]  "Belonging  to  the  Plaintiff." 
An  allegation  referring  to  the  goods 
in  question  as  "belonging  to  the 
plaintiff"  has  been  held  a  sufficient 
allegation  of  title.  Warnick  v.  Baker, 
42  Mo.  App.  439. 

[e]  Evidence  of  Title. — In  trover, 
the  declaration  need  not  set  forth  the 
nature  or  evidence  of  plaintiff's  title. 
Warren  V.  Dwyer,  91  Mich.  414,  51 
N.    W.   1062. 

[d]  Action  by  Assignee. — In  an  ac- 
tion by  an  assignee,  if  the  assignment 
was  niade  before  the  conversion  it  is 
not  necessary  to  set  forth  the  source 
of  the  assignee's  title.  A  general  al- 
legation of  ownership  at  the  time  of 
the  conversion  is  sufficient.  Stall  f. 
Wilbur,  77  N.  Y.  158;  Heine  v.  Ander- 
son,  2   Duer   (N.   Y.)    318. 

84.  Cal. — Rosenthal  r.  McMann,  93 
Cal.  505,  29  Pac.  121.  Mass.— Duggan 
z:  Wright,  157  Mass.  228,  32  N.  E.  159, 
holding  that  a  general  allegation  of 
ownership  makes  admissible  any  evi- 
dence showing  that  the  plaintiff  stood 
in  such  a  relation  to  the  property  that 
he  has  a  right  to  maintain  the  acnou. 
XHinn. — Miller  v.  Adamson,  45  Minn. 
99,  47  N.   W.  452. 

85.  Gregory  Point  Marine  E.  Co.  v. 
Selleck,  43^  Conn.  320. 

86.  Kennett  v.  Peters,  54  Kan.  119, 
37  Pac.  999,  45  Am.  St.  Rep.  274; 
Musscr  V.  King,  40  Neb.  892,  59  N.  W. 
744,  42   Am.   St.   Rep.   700. 

87.  Cal. — Hunt  v.  Hammel,  142  Cal. 


456,  76  Pac.  378.  Minn. — Northness 
V.  Hillestad,  87  Minn.  304,  91  N.  W. 
1112.  Mont. — See  Sawyer  v.  Robertson, 
11  Mont.  416,  28  Pac.  456.  S,  D. 
Irving  V.  Hubbard,  12  S.  D.  67,  80 
N.   W.   156. 

[a]  Insufficient  Allegation. — A  peti- 
tion for  conversion  alleging  the  plain- 
tiff's ownership  or  special  interest  in 
the  property  in  the  present  tense,  or 
prior  to  the  time  of  conversion,  is  in- 
sufficient, as  it  does  not  show  that  the 
plaintiff'  was  the  owner  of  or  had  any 
special  interest  or  possession  of  the 
propert^y  at  the  time  of  the  conver- 
sion, kennett  v.  Peters,  54  Kan.  119, 
37  Pac.  999,  45   Am.  St.   Rep.  274. 

88.  U.  S. — Stanley  v.  Sierra  Nevada 
Silver  Min.  Co.,  118  Fed.  931;  Sevier 
r.  Holliday,  Hempst.  160,  21  Fed.  Cas. 
No.  12,680a.  Cal. — Lowe  v.  Ozmun,  137 
Cal.  257,  70  Pac.  87.  Ind.  Ter.— Shap- 
ard  Grocery  Co.  v.  Hynes,  3  Ind.  Ter. 
74,  53  S.  W.  486.  la. — Sturman  V. 
Stone,  31  Iowa  115.  Mass.— Thayer  v. 
Kitchen,  200  Mass.  382,  86  N.  E.  952. 
Minn.— Jones  v.  Rahilly,  16  Minn.  320. 
Mo. — O 'Toole  V.  Lowenstein,  177  Mo. 
App.  662,  160  S.  W.  1016;  Twentieth 
Century  Mach.  Co.  v.  Excelsior,  etc. 
Bottling  Co.  (Mo.  App.),  171  S.  W. 
944;  Warnick  v.  Baker,  42  Mo.  App. 
439.  Mont. — Glass  v.  Basin  &  Bay 
State  Min.  Co.,  31  Mont.  21.  77  Pac. 
302.  Neb. — Fred  Krug  Brewing  Co.  v. 
Healev,  71  Neb.  662,  99  N.  W.  489,  101 
N.  W^  329.  N.  Y. — Savage  v.  Buffalo, 
50  App.  Div.  136,  63  N.  Y.  Supp.  941; 
Yardum  r.  Wolf,  33  App.  Div.  247,  54 
N.  Y.  Supp.  192.  N.  D. — Omlie  v. 
Farmers'  State  Bank,  8  N.  D.  570,  80 
N.  W.  689.  Okla.— Hill  v.  White,  50 
bkla.    573,    150    Pac.    1051;     Clark     v. 

Vol.  XXV 


36 


TROVER  AND  CONVERSION 


sary  where  the  plaintiff's  title  is  shown. ®^  In  averring  possession,  it 
must  be.  alleged  to  have  existed  at  the  time  of  the  conversion,"'^  but  it 
need  not  be  alleged  that  the  possession  was  lawful  since  an  allegation 
of  possession  imports  lawful  possession."' 

d.  Description  of  Goods.  —  The  declaration  or  complaint  must  con- 
tain a  description  of  the  goods  converted,"-  and  they  must  be  described 
with  reasonable  certainty."^  ]\Ioreover,  it  must  appear  that  the  prop- 
erty in  question  was  personal  property,  that  is,  property  which  may  be 
the  subject  of  conversion."'*  A  general  description  covering  the  nature 
and  quantity  of  the  goods,  is  all  that,  ordinarily,  is  required,"^  and  the 


Farmers'  St.  Bank,  48  Okla.  592,  149 
Pac,  1189,  1190.  S.  D.— Irving  v.  Hub- 
hard,  12  S.  D.  67,  80  N.  W.  156.  Wis. 
Swift  V.  James,  50  Wis.  540,  7  N.  \V. 
656.  Eng.— Orton  v.  Butler,  5  B.  & 
Aid.  652,  7  E.  C.  L.  356,  106  Eng. 
Reprint  1329. 
See  supra,  II. 

89.  Ind. — Baals  v.  Stewart,  109  Ind. 
371,  9  N.  E.  403;  Lafara  v.  Teal,  27 
Ind.  App.  580,  61  N.  E.  794.  Mo. 
Warnick  v.  Baker,  42  Mo.  App.  439. 
N.  Y.— Kenner  v.  Boardman  (C.  PI. 
Gen.  T.),  14  N.  Y.  Supp.  787,  39  N.  Y. 
St.  61,  affirmed,  133  N.  Y.  539,  30  N.  E. 
1148;   Berney   r.  Drexel,   33   Hun  34. 

90.  Kennett  v.  Peters,  54  Kan.  119, 
37  Pac.  999,  45  Am.  St.  Rep.  274.  See, 
also,   cases   in   preceding  note. 

91.  Yardum  r.  Wolf,  33  App.  Div. 
247,  54  N.  Y.  Supp.  192. 

92.  Qa. — McLennan  r.  Livingston, 
108  Ga.  342,  33  S.  E.  974;  Cooke  v. 
Bryant,  103  Ga.  727,  30  S.  E.  435; 
McElhannon  v.  Farmers'  Alliance 
Warehouse,  etc.  Co.,  95  Ga.  670,  22 
S.  E.  686.  Me.— Stinchfield  r.  Twad- 
dle, 81  Me.  273,  17  Atl.  66.  Mass. 
Thayer  r.  Kitchen,  200  Mass.  382,  86 
N.  E.  952.  Miss.— Greenville  First 
Nat.  Bank  v.  Montgomery,  70  Miss. 
550,  13   So.   242. 

93.  Edgerly  v.  Emerson,  23  N.  H. 
555,  55  Am.  Dec.  207;  Per  Lord  Holt, 
C.  J.,  in  Hartford  r.  .Tones,  1  Ld.  Raym. 
588,   91    Eng.   Reprint    1293. 

[a]  Reasonable  Certainty. — It  is  not 
necessary,  however,  to  describe  the 
property  w-ith  greater  certainty  than 
the  circumstances  will  reasonably  per- 
mit. For  example,  in  an  action  for 
the  conversion  of  promissory  notes,  it 
is  unnecessary  to  state  their  dates  or 
terms  of  payment  since  the  plaintiff 
is  not  supposed  to  have  them  in  his 
possession.      Bank    of    New   Brunswick 
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r.  Neilson,  15  N.  J.  L.  337,  19  Am. 
Dee.   691. 

94.  111.— Davis  v.  Taylor,  41  111.  405. 
Mo. — Gleneoe  Land  &  G.  Co.  v.  Hud- 
son Brothers  Commission  Co.,  138  Mo. 
439,  40  S.  W.  93,  60  Am.  St.  Rep.  560, 
36  L.  R.  A.  804.  Pa.— Neiler  v.  Kelley, 
69  Pa.  403. 

Compare  supra,  I,  D. 

95.  Ala. — Howton  v.  Mathias,  197 
Ala.  457,  73  So.  92.  Ga.— Farmers' 
Alliance  Warehouse  &  C.  Co.  v.  Mc- 
Elhannon, 98  Ga.  394,  25  S.  E.  558. 
Md.— Crocker    r.    Hopps,    78    Md.    260, 

28  Atl.  99.  Mass.— lasigi  v.  Shea,  148 
Mass.  538,  20  N.  E.  110.  N.  J.— New 
Brunswick  Bank  v.  Neilson,  15  N.  J. 
L.  337,  19  Am.  Dec.  691.  Ore.— oaiem 
Tract,  Co.  v.  Anson,  41  Ore.  562,  67 
Pac.  1015,  69  Pac.  675.  Pa.— Neiler 
V.  Kelley,  69  Pa.  403.  Eng.— Jackson 
V.  Anderson,  4  Taunt.  24,  128  Eng.  Re- 
print   235.      Can. — Richardson   v.   Gray, 

29  U.  C.   Q.  B.  3G0. 

[a J  Description  of  Money. — (1)  In 
an  action  of  trover  for  the  conversion 
of  money,  only  the  same  certainty  is 
required  in  describing  the  money  as  in 
indictments.  It  is  not  necessary  to 
set  out  the  money  verbatim;  the  de- 
scription in  a  general  manner  is  suf- 
ficient. Hazclton  r.  Locke,  104  Me. 
164,  71  Atl.  661,  20  L.  R.  A.  (N.  S.) 
35,  15  Ann.  Cas.  1009,  where  the 
money  in  question  was  described  as 
"$51.13  in  currency,  consisting  of  bills 
and  silver."  (2)'  For  further  illus- 
trations of  description  of  money.  U.  S. 
See  Henrv  v.  Sowles,  28  Fed.  521.  111. 
Harper  v.  Scott,  63  111.  App.  401. 
Mass. — lasigi  r.  Shea,  148  Mass.  538, 
20  N.  E.  110.  Minn. — Farrand  v.  Hurl- 
but,  7  Minn.  477. 

[i)]  In  trover  for  the  conversion  of 
a  wiitten  instrument,  the  declaration 
should  show  the  parties  and  also  that 
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description  need  not  be  as  particular  as  in  case  of  replevin  or  detinue.^® 
A  declaration  for  "divers  goods  and  chattels"  is,  however,  insufficient,®^ 
as  is,  also,  a  mere  designation  of  the  goods  as  "  property.  "^^ 

e.  Value.  —  It  is  usual  and  proper  to  make  an  allegation  of  the 
value  of  the  property  converted,^®  such  an  averment  being  necessary  in 
some  jurisdictions,^  some  cases  holding  that  the  value  of  each  article 
should  be  alleged.^  Other  cases  hold,  however,  that  an  averment  of 
value  is  not  necessary,  and  that  the  alleged  value  is  not  traversable  if 
the  complaint  contains  an  allegation  of  the  amount  of  the  damages.^  A 
failure  to  allege  value  will  be  cured  by  a  verdict  for  the  plaintiff.* 


the   instrument  was   in   writing.     Pier- 
son  V.  Townsend,  2  Hill  (N.  Y.)  550. 

[c]  Illustrations  of  Certainty  Ee- 
quired. —  (1)  In  connection  with  the  de- 
gree of  certainty  necessary  in  describ- 
ing the  goods,  it  has  been  held  too 
uncertain  for  a  declaration  to  allege 
the  conversion  of  seven  pieces  of  linen 
cloth  without  showing  the  number  of 
yards  to  the  piece.  Hawes  i".  Randal, 
2  Show.  433,  89  Eng.  Eeprint  1025. 
(2)  Also  the  conversion  of  two  sheaves 
of  corn,  the  species  of  the  corn  not 
being  shown.  Anon.,  Sty.  25,  82  Eng. 
Eeprint  501.  (3)  Also,  the  conversion 
cf  divers  glass  bottles,  not  stating  the 
number  of  bottles.  Hicks  r.  Pendarvis, 
2  Lev.  176,  83  Eng.  Reprint  506.  (4) 
Also  the  conversion  of  twenty  bullocks 
and  heifers,  because  it  did  not  show 
how  many  tbere  were  of  each  kind. 
Davis  V.  Price,  1  Ventr.  317,  86  Eng. 
Reprint  20.5.  (5)  On  the  other  hand, 
a  declaration  charging  the  conversion 
of  a  piece  of  tape  was  held  sufficient, 
upon  motion  in  arrest  of  judgment,  al- 
though the  number  of  vards  was  not 
stated.  Radley  v.  Rudge,  1  Str.  738, 
93  Eng.  Reprint  818.  (6)  Likewise 
a  declaration  charging  the  conversion 
of  ten  weights  (Hook  r.  Galloway,  i'Z 
Mod.  3,  88  Eng.  Reprint  1126),  and 
(7)  two  bundles  of  flax  (Thorneton  v. 
Bernard,  2  Ld.  Raym.  991,  92  Eng. 
Reprint  160),  and  (8)  even  a  declara- 
tion for  "old  iron"  (Talbott  v.  Spear, 
Willes  70,  125  Eng.  Reprint  1060),  or 
(9)  for  "books  and  stockings."  (10) 
So  it  is  sufficient  to  describe  the  prop- 
erty as  "a  certain  black  mare  of  the 
value  of  100  dollars."  Heddy  r.  Ful- 
len,  1  Blackf.    (Ind.)    51. 

96.  U.  S.— Henry  v.  Sowles,  28  Fed. 
521.  Ga. — McElhannon  r.  Farmers' 
Alliance  Warehouse,  etc.  Co.,  95  Ga. 
670,  22  S.  E.  686.  Me.— Stinchfield  v. 
Twaddle,  81  Me.  273,  17  Atl.  66.    Miss. 


Greenville  First  Nat.  Bank  v.  Mont- 
gomery, 70  Miss.  550,  13  So.  242.  N.  H. 
Colebrook  v.  Merrill,  46  N.  H.  160; 
Edgerly  v.  Emerson,  23  N.  H.  555,  55 
Am.  Dee.  207.  N.  J. — Vanauken  v. 
Wickham,  5  N.  J.  L.  509.  Pa.— Neiler 
v.  Kclley,  69  Pa.  403.  Eng.— Taylor 
V.  Wells,  2  Saund.  74,  85  Eng.  Reprint 
743. 

97.  Pope  r.  Tillman,  7  Taunt.  642, 
2  E.  C.  L.  528,  129  Eng.  Reprint  256. 

98.  Randlette  v.  Judkins,  77  Me.  114, 
52  Am.  Rep.   747. 

See  supra,  II,  B,  2. 

99.  See   infra,   this  section. 

[a]  An  allegation  of  value  may  be 
proper  as  a  part  of  the  description  of 
the  goods.  See  Harper  v.  Richards,  120 
Ga.  379,  47  S.  E.  899;  Phillipos  v.  Mih- 
lan,  38   Wash.   402,  80   Pac.  527. 

1.  Cal.— Troxler  r.  Buckner,  126  Cal. 
288,  58  Pac.  691;  Herrlich  v.  McDon- 
ald, 80  Cal.  460,  22  Pac.  298.  Ind. 
Recht  V.  Glickstein,  162  Ind.  32,  69 
X.  E.  667;  Harlan  r.  Brown,  4  Ind. 
App.  319,  30  N.  E.  928.  Nev.— Hixon 
V.  Pixley,  15  Nev.  475.  Tex. — Shaw  v. 
Adams, '2  Wills.  Civ.  Cas.,  §177.  Eng. 
Goodwin  r.  Harwood,  2  Roll.  447,  81 
Eng.  Reprint  908. 

2.  Case  v.  Fogg,  46  Mo.  44;  Forbes 
r.  Moore,  32  Tex.   195. 

3.  Md.— Richardson  r.  Hall,  21  Md. 
399.  Minn. — Brunswick-Balke-Collender 
Co.  V.  Brackett,  37  Minn.  58,  33  N.  W. 
214.  Va. — Pearpoint  v.  Henry,  2  Wash. 
(2  Va.)   192. 

[a]  May  Eecover  More  Than  Value 
Alleged. — In  trover,  the  plaintiff  does 
not  seek  to  recover  the  price  of  the 
goods,  but  damages  for  their  conver- 
sion, and  even  where  the  price  is  laid 
he  may  recover  more  or  less,  provided 
the  damages  do  not  exceed  those  laid 
ir  the  declaration.  Pearpoint  v.  Henry, 
2  Wash.  (2  Va.)  192. 

4.  Jefferson  v.  Hale,  31   Ark.  286. 
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f.  Losing  and  Finding.  —  Under  the  common  law  form  of  the  ac- 
tion, it  is  usual  and  proper  to  allege  that  the  plaintiff  casually  lost  the 
goods  and  that  they  afterwards  came  into  the  hands  of  the  defendant 
by  finding.^  The  allegations  of  loss  and  finding  are,  however,  pure 
fictions,  and  were  never  material,  being,  at  the  most,  only  matters  of 
inducement.  They  are  not  traversable,®  since  the  gist  of  the  action  is 
the  conversion  of  the  goods  by  the  defendant.'^  Such  allegations  are, 
therefore,  wholly  unnecessary,®  and  in  many  jurisdictions,  either  by 
force  of  prescribed  statutory  forms,  or  under  the  practice  of  code  plead- 
ing, the  allegations  of  losing  and  finding  the  goods  are  omitted  alto- 
gether.^ 

g.  Conversion.  —  The  declaration  or  complaint  must  aver  a  conver- 
sion,^°  and  it  must  appear  that  the  conversion  was  before  the  com- 
mencement of  the  suit,^^  although,  as  a  rule,  allegations  as  to  the  day 
and  month  of  the  conversion  are  not  material.^^     No  particular  form 


5.  Isaack  v.  Clark,  2  Bulstr.  306,  80 
Eug.  Reprint  1143.  See  supra,  I,  B, 
and  the  forms  in  9  Standard  Proc. 
1224. 

6.  Mills  V.  Graham,  1  B.  &  P.  N.  E. 
140,  1  New  Rep.  140,  127  Eng.  Re- 
print 413;  Rackhan  v.  Jesup,  3  VViJls. 
332,  336,  95  Eng.  Reprint  1084,  3  Blk. 
Com.   152,  153. 

7.  Royce  v.  Oakes,  20  R.  I.  252,  38 
Atl.  371.     See  supra,  1,  C. 

[a]  Mere  Inducement.  —  The  plain- 
tiff might  just  as  well  have  alleged 
a  bailment  as  a  loss,  basing  his  dec- 
laration upon  detinue  sur  bailment  in- 
stead of  sur  trover.  In  the  case  of 
Gumbleton  v.  Grafton,  Cro.  Eiiz.  781, 
78  Eng.  Reprint  1011,  the  defendant 
claimed  the  declaration  was  not  good 
because  it  did  not  allege  a  losing  and 
a  finding  but  merely  a  delivery  of 
goods  to  the  defendant  which  he  eon- 
verted.  The  court  held  that  the  action 
was  maintainable  since  the  conversion 
was  the  gist  of  trover. 

8.  Ala. — Peters  v.  Johnson,  Minor 
100.  Conn. — Avres  v.  French,  41  Conn. 
142.  R.  I.— Rovce  v.  Oakes,  20  R.  1. 
252,  38  Atl.  371.  S.  D.— Humpfuer  v. 
Osborne  &  Co.,  2  S.  D.  310,  50  N.  W. 
88.  Wis.— Enos  v.  Beemis,  61  Wis.  656, 
21    N.   W.   812. 

9.  See  supra,   VII,  A,  1. 

10.  Ala.— Baker  v.  Malone,  126 
Ala.  510,  28  So.  631.  Cal.— Rosenthal 
V.  McMann,  93  Cal.  505,  29  Pac.  121. 
Ga.— Atlantic  C.  L.  R.  Co.  v.  McRee, 
12  Ga.  A  pp.  137,  76  S.  E.  1057.  Ind. 
Kehr  r.  Hall,  117  Ind.  405,  20  N.  E. 
279.  Kan.— Kennett  v.  Peters,  54  Kan. 
119,  37  Pac.  999,  45  Am.  St.  Rep.  274 
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Mass. — Cumnock  v.  Newburyport  Sav. 
Inst.,  142  Mass.  342,  7  N.  E.  869,  56 
Am.  Rep.  679;  Wells  v.  Connable,  138 
Mass.  513.  Mo. — Citizens  Bank  v.  Tiger 
Tail  Mill  &  L.  Co.,  152  Mo.  145,  53 
S.  W.  902;  O 'Toole  v.  Lowenstein,  177 
Mo.  App.  662,  160  S.  W.  1016;  Golden 
V.  Moore,  126  Mo.  App.  518,  104  S.  W. 
481;  McDonald  v.  Mangold,  61  Mo. 
App.  291.  N.  Y. — Wheeler  v.  Lawson, 
103  N.  Y.  40,  8  N.  E.  360;  Frost  v. 
Mott,  34  N.  Y.  253;  Decker  f.  Mathews, 
12  N.  Y.  313;  Cohnfield  v.  Walsh,  2 
App.  Div.  190,  37  N.  Y.  Supp.  833,  73 
N.  Y.  St.  448;  Bernstein  v.  Warland, 
33  Misc.  280,  67  N.  Y.  Supp.  444. 
R.  I.— Williams  v.  Smith,  28  R.  I.  531, 
C8  Atl.  306.  S.  D.— Jones  v.  Winsor, 
22  S.  D.  480,  118  N.  W.  716.  Tex. 
Bryden  v.  Croft  (Tex.  Civ.  App.),  46 
S.  W.  853;  Field  v.  Davis  (Tex.  Civ. 
App.),  32  S.  W.  71.  Wis.— Palmer  v. 
O'Rourke,  130  Wis.  507,  110  N.  W.  389. 
Can. — Morgan  v.  Rice,  16  Nova  Scotia 
368. 

[a]  Hence  the  phrase  trover  and 
conversion.  The  action  took  this  form 
as  early  as  1550,  as  shown  by  a  form 
given  in  the  fourth  year  of  Edw.  VI, 
in  Brook's  Abridg.,  Action  sur  le  case, 
pi.   113. 

11.  Glenn  v.  Garrison,  17  N.  J.  L.  1. 
See  Peacock  v.  Feaster,  51  Fla.  269,  40 
So.   74. 

12.  Cal.— Hunt  v.  Hammel,  142  Cal. 
456,  76  Pac.  378.  Fla.— Peacock  v. 
Feaster,  51  Fla.  269,  40  So.  74;  Leon 
r.  Kerrison,  47  Fla.  178,  36  So.  173. 
Md.— Dictus  V.  Fuss.  8  Md.  148. 

[a]     Time    and    Place. — Under     the 
I  ancient  rule,  time  and  place  were  con- 
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of  words  is  essential  in  averring  a  conversion,  providing  the  fact  of 
conversion  is  sufficiently  stated/^  An  allegation  that  defendant  con- 
verted the  property  to  his  own  use,"  or  that  he  converted  the  prop- 
erty/^ is  sufficient.  If  these  expressions  are  not  used  the  facts  stated 
must  be  such  as  inevitably  lead  to  the  conclusion  that  there  has  been 
a  conversion. ^^  It  is  not  necessary  to  allege  that  the  property  was 
"wrongfully"  or  "unlawfully"  converted,  since  the  allegation  that 


sidered  material  allegations,  auu  judg- 
ment was  arrested  for  want  of  such 
allegations.  Hubbard 's  Case,  Cro. 
Eliz.  78,  78  Eng.  Reprint  338;  Strans- 
ham's  Case,  Cro.  Eliz.  97,  78  Eng.  Ee- 
print  356.  The  day  alleged  was  not 
traversable,  however.  Rutland  r.  Rut- 
land, Cro.  Eliz.  377,  78  Eng.  Reprint 
624. 

As  to  the  necessity  of  proving  time 
as  alleged,  see  infra,  VIII,  A. 

13.  Ala.— Mav  V.  O'Neal.  125  Ala. 
620,  28  So.  12;  Williams  r.  Brassell,  51 
Ala.  397.  Cal.— Ashton  r.  Hevdenfeldt, 
124  Cal.  14,  56  Pae.  624;  Edwards  v. 
Sonoma  Valley  Bank,  59  Cal.  136; 
Hutchings  v.  Castle,  48  Cal.  152.  Ind. 
Louisville  N.  A.  &  C.  R.  Co.  v.  Baleh, 
105  Ind.  93,  4  N.  E.  288.  Kan.— Wil- 
liams V.  Stowell,  5  Kan.  App.  880,  48 
Pac.  894.  Ky.— Pharis  v.  Carver,  13 
B.  Mon.  236.  La.— Clay  v.  Fisher,  2 
La.  Ann.  997.  Md. — Richardson  v. 
Hall,  21  Md.  399.  Mich.— Smith  v. 
Thompson,  94  Mich.  381,  54  N.  W.  168. 
Minn. — Cordill  v.  Minnesota  El.  Co., 
89  Minn.  442,  95  N.  W.  306;  Anoka 
First  Nat.  Bank  v.  St.  Croix  Boom 
Corp.,  41  Minn.  141,  42  N.  W.  861. 
Mo, — Perry  v.  Musser,  68  Mo.  477; 
Battel  V.  Crawford,  59  Mo.  215.  Neb. 
Sanford  v.  Jensen,  49  Neb.  766,  69 
N.  W.  108.  N.  J.— Mercantile  Co- 
operative Bank  v.  Frost,  62  N.  J.  L. 
476,  41  Atl.  685.  N.  Y.— Decker  f. 
Mathews,  12  N.  Y.  313;  Schmidt  r. 
Garfield  Nat.  Bank,  64  Hun  298,  19 
N.  Y.  Supp.  252;  Gladke  v.  Maschke, 
3o  Hun  476;  Chapin  t:  Merchants' 
Nat.  Bank,  31  Hun  529.  Ore.— Miller 
V.  Hirschberg,  27  Ore.  522,  40  Pac.  506. 
Wash.  Ter. — Lven  v.  Bond,  3  Wash. 
Ter.  407,  19  Pac.  35.  Wis. — Meyer  v. 
Dohertv,  133  Wis.  398,  113  N.  W.  671, 
126  Am.  St.  Rep.  967,  13  L.  R.  A. 
(N.  S.)  247;  Kalckhoflf  v.  Zoehrlaut, 
40  Wis.  427.  Wyo. — Cone  v.  Tvinson, 
21  Wvo.  203,  33  Pac.  31,  35  Pac.  933. 
Eng.— Keyworth  v.  Hill,  3  B.  &  Aid. 
685,  5  E.  C.  L.  394,  106  Eng.  Reprint 
811. 


14.  Lowe  V.  Uzmun,  137  Cal.  257, 
70    Pac.    87. 

[a]  "Convert  to  his  own  use," 
within  B.  &  C.  Comp.  sec.  1807,  pro- 
viding that  if  any  person  shall  receive 
any  money  for  the  state,  or  shall  have 
in  his  possession  money  belonging  to 
the  state,  and  shall  convert  it  to  his 
own  use,  it  is  equivalent  to  the  term 
conversion  in  its  legal  sense;  and  it  is 
enough  to  constitute  it  that  one  as- 
sumes to  dispose  of  the  property  of 
another  without  right,  as  if  it  were 
his  own,  though  he  gets  no  personal 
benefit  from  it.  State  v.  Ross,  55  Ore. 
450,  104  Pac.  596,  602,  106  Pac.  1022, 
42  L.  R.   A.    (N.   S.)    601,  613. 

[b]  An  allegation  of  a  conversion 
in  the  alternative  is  not  demurrable, 
the  remedy  being  by  motion.  Turner 
V.   First   National   Bank,   26   Iowa   562. 

15.  See  Stevens  v.  Curran,  28  Mont. 
36G,  72  N.   W.  753. 

16.  Howard  v.  Shepherd,  9  Man.  ur. 
&  S.   297,   322,   67   E.   C.   L.   296. 

[a]  An  allegation  (1)  that  the  de- 
fendant "without  leave,  forcibly  and 
wrongfully  drove  away"  plaintiff's 
cattle,  and  has  not  returned  the  same, 
was  held  a  sufiicient  allegation  of  con- 
version. Warnick  v.  Baker,  42  Mo. 
App.  439.  (2)  Likewise,  an  allegation 
that  defendant  took  and  carried  away 
the  goods  is  equivalent  to  alleging  that 
the  defendant  converted  them  to  his 
own  use.  Hutchings  v.  Castle,  48  Cal. 
152.  (3)  On  the  other  hand,  an  alle- 
gation stating  that  defendant  unlaw- 
fully, fraudulently,  willfully  and  ma- 
liciously took  the  property,  is  not  a 
sufficient  averment  of  conversion. 
Triscony  v.  Orr,  49  Cal.  612.  (4)  An 
allegation  that  defendant  unlawfully 
took  certain  corn  into  his  possession, 
and  that  plaintiff  demanded  possession 
and  defendant  refused,  and  still  re- 
fuses, to  deliver  the  same,  but  unlaw- 
fully detains  it  from  the  plaintiff  is 
an  allegation  of  conversion.  Williams 
V.  Stowell,  6  Kan.  App.  880,  48  Pac. 
894. 
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it  was  ''converted"  implies  a  wrongful  act.^^  Nor  is  it  necessary  to 
set  forth  how,  or  in  what  waj,  or  hy  what  means,  the  conversion  was 
accomplished.-'® 

h.  Demand  and  Refusal.  —  Pursuant  to  the  rules  elsewhere  stated, 
demand  and  refusal  need  be  alleged  only  where  they  are  necessary  to 
show  a  conversion.^''  Where,  however,  a  tortious  taking  is  alleged, 
that  is,  "an  actual  conversion,"  no  demand  need  be  alleged.-"'  More- 
over, some  cases  hold  that  no  allegation  of  a  demand  and  refusal  is  re- 
quired in  any  case  where  there  is  a  positive  and  direct  allegation  of  a 


[b|  "The  mode  of  alleging  the  act 
of  conversion  must  depend  upon  the 
facts  of  the  case.  It  is  not  neces- 
sary ...  to  allege  the  details  from 
■which  .  .  .  title,  or  possession,  or 
the  conversion  by  the  defendant  would 
follow  as  their  legal  effect."  Reynolds 
v'.  Fitzpatrick,  23  Mont.  52,  57  Pac, 
452. 

17.  Ind. — Reish  v.  Reynolds,  68  Ind. 
561.  Miun. — Cordill  v.  Minnesota  Elev. 
Co.,  89  Minn.  442,  95  N.  W.  306,  307. 
N.  J. — Compare  Hampton  v.  Swisher,  4 
N.  J.  L.  66.  N.  Y.— Turn  Suden  v. 
Jurgens,  32  Misc.  660,  66  N.  Y.  Supp. 
452. 

[a]  Not  a  Conclusloii  of  Law. — An 
allegation  that  defendant  "unlawfully 
took  possession  of  the  said  cross-ties 
and  converted  them  to  his  own  use" 
is  not  made  a  conclusion  of  law  by 
the  use  of  the  word  "unlawfully." 
Nance  v.  Georgia  C.  &  N.  R.  Co.,  35 
S.   C.  307,  14  S.  E.  629. 

18.  Cal.— Woodham  v.  Cline,  130 
Cal.  497,  62  Pac.  822;  Daggett  v.  Gray, 
110  Cal.  169,  42  Pac.  568.  Ind.— Knowl- 
ton  V.  School  City,  75  Ind.  103;  Snyder 
V.  Baber,  74  Ind.  47.  Md. — Richardson 
V.  Hall,  21  Md.  399.  Mich.— Smith  v. 
Thompson,  94  Mich.  381,  54  N.  W.  168, 
holding  that  in  an  action  for  the  con- 
version of  shares  of  stock,  the  dec- 
laration need  not  allege  that  the  shares 
had  been  indorsed  so  as  to  enable  the 
defendant  to  transfer  them.  Minn. 
Nichols  &  Shepard  Co.  v.  Minnesota 
Thresher  Mfg.  Co.,  70  Minn.  528,  73 
N.  W.  4l5.  MO.— Little  Rock  Bank 
V.  Fisher,  55  Mo.  App.  51.  Mont. 
Reynolds  v.  Fitzpatrick,  23  Mont.  52, 
57  Pac.  452.  Neb. — Sanford  v.  Jensen, 
49  Neb.  766,  69  N.  W.  108.  N.  H. 
Barron  v.  Davis,  4  N.  H.  338.  N.  Y. 
Decker  r.  Mathews,  12  N.  Y.  313. 
N.  C— Paalzow  v.  N.  C.  Estate  Co., 
104  N.  C.  437,  10  S.  E.  527.  Ohio. 
Baltimore   &   O.   R.   Co.   v.   O'Donnell, 
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49  Ohio  St.  489,  32  N.  E.  476,  34  Am. 
St.  Rep.  579,  21  L.  R.  A.  117.  S.  C. 
Nance  r.  Georgia  C.  &  N.  R.  Co.,  35 
B  C.  307,  14  S.  E.  629.  Tenn.— Haw- 
kins V.  Pearce,  11  Humph.  44.  Wis. 
Johnson  v.  Ashland  Lumber  Co.,  45 
Wis.  119. 

19.  See  supra,  III,  B,  and  the  title 
"Suits  and  Actions." 

[a]  Under  the  allegation  of  losing 
and  finding  the  goods,  an  allegation 
of  a  demand  and  a  refusal  became 
material  for  it  is  common  learning  that 
where  the  goods  came  into  the  defend- 
ant's possession  by  delivery  or  finding, 
the  plaintiff  must  demand  them,  and 
the  defendant  refuse  to  deliver  them 
up,  in  order  to  consfitute  a  conversion. 
VVilliams'  Saunders,  IT,  47  (o),  citing 
Bruen  v.  Roe,  1  Sid.  264,  82  Eng.  Re- 
print 1095. 

[b]  Bona  Fide  Purchaser. — (1)  In 
case  the  goods  are  in  the  hands  of 
a  bona  fide  purchaser,  from  the  wrong- 
doer, the  wrongful  act  of  the  latter 
should  be  alleged,  the  later  possession 
of  the  purchaser  and  his  refusal  to 
deliver  the  same  upon  demand.  For 
in  such  a  case,  the  purchaser  is  not 
liable  until  after  a  demand  and  re- 
fusal. Gillet  t\  Roberts,  57  N.  Y.  28; 
Witherspoon  r.  Blewett,  47  Miss.  570. 
(2)  Where,  however,  the  bona  fide 
buyer  has  sold  and  delivered  the 
goods,  demand  by  the  owner  is  not 
necessary.  Pease  v.  Smith,  61  N.  Y. 
477. 

20.  Cal.— Daggett  v.  Gray,  110  Cal. 
169,  42  Pac.  568.  Ind.— Buntin  v. 
Pritchett,  85  Ind.  247;  Knowlton  v. 
Logansport  City  School,  75  Ind.  103; 
First  Nat.  Bank  v.  Ransford,  55  Ind. 
App.  663,  104  N.  E.  604;  Bimel  V. 
Boyd,  53  Ind.  App.  310,  101  N.  E. 
657.  Minn.— Kendall  v.  Duluth,  64 
Minn.  295,  66  N.  W.  1150.  Mo.— Nor- 
man V.  Horn,  36  Mo.  App.  419.  N.  Y. 
Cohnfeld   v.    Walsh,    2   App.    Div.    190, 
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conversion,"  such  an  allegation  being  necessary  only  when  facts  con- 
stituting the  conversion  are  stated  which  would  in  themselves  not 
amount  to  a  conversion  without  a  further  allegation  of  a  demand  and 
refusal.22  ^n  allegation  of  a  refusal  to  return  the  goods  is  sufficient, 
since  a  refusal  imports  a  demand." 

i.  Damages.  —  The  declaration,  complaint,  or  petition  must  con- 
tain some  sufficient  allegation  of  damages,^*  but  a  formal  declaration 
of  damages  is  not  necessary  where  the  value  of  the  goods  is  stated.^^ 
Special  damages,  however,  cannot  be  recovered  unless  specially  al- 
leged.^'^  Moreover,  where  exemplary  damages  are  recoverable,  if  the 
plaintiff  intends  to  claim  such  damages,  he  must  allege  facts  entitling 
him  thereto,  where  the  wrongful  act  complained  of  does  not  of  itself 


37  N.  Y.  Supp.  833,  73  N.  Y.  St.  448; 
S<tbmidt  V.  Garfield  Nat.  Bank,  64  Hun 
298,  19  N.  Y.  Supp.  252,  46  N.  Y.  St. 
639.  N-  D. — More  v.  Western  Grain  Co., 
31  N.  D.  369,  153  N.  W.  976.  Ohio. 
Baltimore  &  O.  R.  Co.  v.  O'Donnell,  49 
Ohio  St.  489,  32  N.  E.  476,  34  Am.  St. 
Rep    579,  21   L.  R.  A.  117. 

[a J  Property  Disposed  of. — (1)  It 
is  not  necessary  to  allege  a  demand, 
where  the  complaint  alleges  that  the 
defendant  has  disposed  of  the  prop- 
erty. Saratoga  Gas  &  E.  L.  Co.  v. 
Hazard,  55  Hun  251,  7  N.  Y.  Supp. 
844,  27  N.  Y.  St.  588,  121  N.  Y.  677, 
24  N.  E.  1095.  (2)  See,  also,  Knipper 
V.  Blumenthal,  107  Mo.  665,  18  S.  W. 
23,  where  defendant  borrowed  a  prom- 
issory note  to  be  used  as  collateral  and 
thereafter  sold  it. 

21.  Cal.— Daggett  v.  Gray,  110  Cal. 
169,  42  Pac.  568.  Mo.— Knipper  v. 
Blumenthal,  107  Mo.  665,  18  S.  W.  23; 
Battel  V.  Crawford,  59  Mo.  215.  Minn. 
Kendall  v.  Duluth,  64  Minn.  295,  66 
N.  W.   1150. 

22.  Colo. — Moynahan  v.  Prentiss,  10 
Colo.  App.  295,  51  Pac.  94.  Minn. 
Kendall  v.  Duluth,  64  Minn.  295,  66 
N.  W.  1150.  Mo.— Knipper  v.  Blu- 
menthal, 107  Mo.  665,  18  S.   W.  23. 

23.  Snyder  v.  Baber,  74  Ind.  47; 
Sloan  V.  Lick  Creek  &  N.  B.  Gravel 
Road  Co.,  6  Ind.  App.  584,  33  N.  E. 
997. 

24.  Ryan  v.  Hurley,  119  Ind.  115, 
21  N.  E.  463;  Allen  v.  Toner,  24  Ind. 
App.  121,  56  N.  E.  250;  Yardum  v. 
Wolf,  33  App.  Div.  247,  54  N.  Y.  Supp. 
192;  Cohnfeld  v.  Walsh,  2  App.  Div. 
190,  37  N.  Y.  Supp.  833,  73  N.  Y.  St. 
448. 


See  generally  the  title  "Injuries  to 
Persons  and  Property." 

[a]     But  a  petition  has  been  upheld 

although  it  contained  merely  a  demand 
for  the  possession  of  the  property. 
Howard  V.  Barton,  28  Minn.  116,  9  N. 
W.   584. 

25.  Ga. — Elbert  County  v.  Brown 
(Ga.  App.),  86  S.  E.  651.  lU. 
Mattingly  v.  Darwin,  23  111.  618. 
lud.  —  Ryan  v.  Hurley,  119  Ind. 
115,  21  N.  E.  463;  Frederick  v.  Koons, 
40  Ind.  App.  421,  81  N.  E.  1155.  Md. 
Richardson  v.  Hall,  21  Md.  399;  Stir- 
ling V.  Garritee,  18  Md.  468.  Mo. 
De  la  Vergne  v.  Richardson,  198  Mo. 
189,  95  S.  W.  898;  Richardson  v. 
Busch,  198  Mo.  174,  95  S.  W.  894,  115 
Am.  St.  Rep.  472. 

See  generally  13  Standard  Proc.  361. 

26.  U.  S. — Coulson  v.  Panhandle 
Nat.  Bank,  13  U.  S.  App.  39,  54  Fed. 
855,  4  C.  C.  A,  616.  Ala. — Ross  v.  Ma- 
lone,  97  Ala.  529,  12  So.  182;  Ala. 
G.  S.  R.  Co.  V.  Tapia,  94  Ala.  226,  10 
So.  236.  Ark.- Cocke  v.  Cross,  57 
Ark.  87,  20  S.  W.  913;  Jones  v.  Horn, 
51  Ark.  19,  9  S.  W.  309,  14  Am.  St. 
Rep.  17;  St.  Louis  L  M.  &  S.  R.  Co. 
V.  Mudford,  44  Ark.  439.  lU.— Bar- 
relett  v.  Bellgard,  71  111.  280;  Sturges 
V.  Keith,  57  111.  451,  11  Am.  Rep.  28. 
Pa. — Agnew  V.  Johnson,  2?  Pa.  471,  62 
Am.  Dec.  303;  Rank  v.  Rank,  5  Pa. 
211.  Tex. — Smith  v.  Connor  (Tex.  Civ. 
App.),  46  S.  W.  267.  Vt.— Rutland  & 
W.  R.  Co.  V.  Middlebury  Bank,  32  Vt. 
639.  Wash.— Fish  v.  Nethercutt,  14 
Wash  582,  45  Pac.  44,  53  Am.  St. 
Rep.  892.  Eng. — Moon  v.  Raphael,  2 
Bing.  N.  Cas.  310,  29  E.  C.  L.  550,  132 
Eng.   Reprint   122. 

See  13  Standard  Proc.  365. 
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imply  malice.^^    In  some  jurisdictions,  interest  must  be  asked  for  if  de- 
sired.^® 

B.  Plea  or  Answer.^^  —  1.  The  Plea.  —  a.  The  General  Issue. 
In  trover,  as  in  other  forms  of  trespass  on  the  ease,  the  general  issue, 
at  common  law,  is  the  plea  "not  guilty. "3°  Originally,  this  general 
traverse  put  in  issue  the  whole  declaration,  and  under  this  plea  any  de- 
fense upon  the  merits,  except  the  statute  of  limitations  and  a  release 
might  be  given  in  evidence.^^  In  England,  however,  the  scope  of  the 
plea,  "not  guilty"  was  restricted  by  the  rules  of  court,  adopted  in  1833, 
known  as  the  Hilary  Term  Rules  of  4  Y^m.  IV,^^  Under  the  express 
provision  of  these  rules,  the  general  issue,  when  thereafter  pleaded,  put 
in  issue  only  the  fact  of  the  alleged  conversion,  and  not  any  matter  of 
title  in  the  plaintiff  or  in  the  defendant.^^  The  English  rule  was  not, 
of  course,  effective  in  this  country,  but  in  some  jurisdictions  a  similar 


27.  Vine  v.  Casmey,  86  Minn.  74,  90 
N.  W.  158.  See  13  Standard  Proc. 
366. 

[a]  Malice  a  Sufficient  Allegation. 
Gensburg  v.  Field,  104  Iowa  599,  74 
N.  W.  3. 

28.  Texarl^ana  Water  Co.  v.  Kizer 
(Tex.  Civ.  App.),  63  S.  W.  913.  See 
14  Standard  Proc.  121. 

29.  See  generally  the  titles  "Abate- 
ment, Pleas  of;"  "Answers;"  "Con- 
fession and  Avoidance ; "  "  Denials ; ' ' 
"Pleas."  See  also  titles  dealing  with 
particular  pleas  and  defenses. 

30.  Fla. — Anderson  v.  Agnew,  38 
Fla.  SO,  20  So.  766;  Robinson  v.  Hart- 
ridge,  13  Fla.  501.  la.. — Dyson  v. 
Eeam,  9  Iowa  51.  N.  Y. — Hurst  v.  Cook, 
19  Wend.  463.  Pa.— Winlack  v.  Geist, 
107  Pa.  297,  52  Am.  Rep.  473;  Miller 
V.  Knapp,  26  W.  N.  C.  29. 

See  7  Standard  Proc.  64;  4  Stand- 
ard Proc.  658. 

[a]  General  Issue  at  Common  Law. 
The  defendant  says  that  he  is  not 
guilty  of  the  premises  above  laid  to 
his  charge,  in  manner  and  form  as  the 
plaintiff  has  above  thereof  complained 
against  him;  and  of  this,  he,  the  de- 
fendant, puts  himself  upon  the  coun- 
try, etc.     Steph.  PI.  157. 

31.  Ark'.— Vaden  v.  Ellis,  18  Ark. 
355.  N.  Y.— Ontario  Bank  r.  New 
Jersey  Steamboat  Co.,  59  N.  Y.  510. 
Vt.— Turner  v.  Waldo,  40  Vt.  51.  Eng. 
Hawley  v.  Peacock,  2  Campb.  557; 
Yorkc  V.  Grenaugh,  2  Ld.  Raym.  866, 
92   Eng.   Reprint   79. 

And  see  1  Chitty  PI.  (16th  Am.  ed.) 
235;    2   Greenl.  Ev.,   §648. 

[a]  Plea  Included  Plaintiff's  Title. 
Under   this   rule,    if   the   plaintiff   had 

Vol.  XXV 


not  such  an  interest  in  the  property 
as  would  authorize  him  to  sue,  such 
fact  might  be  shown  under  the  plea  of 
not  guilty.  Lynner  v.  Wood,  Cro.  Car. 
157,  79  Eng.  Reprint  737.  „ 

32.  See   infra,   this   note. 

[a]  The  Hilary  Rules  of  4  Wm.  IV. 
In  1833  the  judges  of  the  superior 
courts  ol  common  law  were  author- 
ized by  act  of  parliament  (3  &  4  Wm. 
IV,  c.  42,  §1)  to  make  such  alterations 
in  the  mode  of  pleading  in  said  courts 
as  to  them  might  seem  expedient. 
In  accordance  with  this  statute,  the 
rules  known  as  the  General  Rules  and 
Regulations  of  the  Hilary  Term  were 
made.  Among  the  many  and  various 
provisions  of  these  famous  rules,  it 
was  declared  that  "in  actions  on  the 
case,  the  ploa  of  not  guilt.y  shall  oper- 
ate as  a  denial  only  of  the  breach  of 
duty  or  wrongful  act  alleged  to  have 
been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  induce- 
ment; and  no  other  defense  than  such 
denial  shall  be  admissible  under  that 
plea:  all  other  pleas  in  denial  shall 
take  issue  on  some  particular  matter 
of  fact  alleged  in  the  declaration." 
.  .  .  "In  an  action  for  converting  the 
plaintiff's  goods  (fhe  plea  of  not 
guilty  will  operate  as  a  denial  of)  the 
conversion  only,  and  not  the  plaintiff's 
title  to  the  goods."  .  .  .  "All  mat- 
ters in  confession  and  avoidance  shall 
be  pleaded  specially,  as  in  actions  of 
assumpsit."  G.  R.  H.  T.,  1833,  IV. 
In  Case,  1  and  2.  Als»  in  10  Bing. 
470,  25  E.  C.  L.  225,  and  in  5  B.  & 
Aid.  IX. 

33.  Frankum  v.  Earl  of  Falmouth, 
2  Ad.  &  E.  452,  29  E.  C.  L.  217,  111 
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rule  has  been  adopted.^"  The  prevailing  rule,  however,  m  our  own 
jurisdictions  that  still  follow  the  common  law  system  of  pleading,  is 
that,  as  originally  in  England,  the  plea  of  the  general  issue,  or  not 
guilty,  puts  in  issue  all  the  traversable  allegations  of  the  whole  declar- 
ation,'both  the  conversion  and  the  plaintiff's  possession.^^ 

b.  Plea  of  Not  Possessed.  —  In  consequence  of  the  Hilary  rules 
above  referred  to,  while  the  general  issue,  not  guilty,  still  put  in  issue 
the  conversion,  yet  it  admitted  the  plaintiff's  title.^^  In  consequence, 
in  order  to  put  in  issue  the  title  to  the  property  the  allegation  of  own- 
ership and  possession  had  to  be  met  \^-ith  the  specific  traverse  of  "not 
possessed.""  If  the  defendant  relied,  for  example,  upon  a  lien  or  a 
license  this  plea  was  held  necessary.^^  This  plea  denies  both  the  plain- 
tiff's right  of  property  in  the  goods,  and  his  right  of  possession  at  the 
time  of  the  conversion,^^  and  under  this  plea  may  be  shown  anything 
affecting  the  plaintiff's  possession,  as,  for  example,  that  the  plaintiff  de- 


Eng.  Reprint  175;  StaneliflFe  f.  Hard- 
■wick,  2  C.  M.  &  R.  1 ;  Young  r.  Cooper, 
6  Exch.  259;  Whitmore  f.  Greene,  13 
Mees.  &   W.  104. 

[a]  Title  In  Third  Person. —  (1) 
Originally  the  defense  of  jus  tertii 
could  be  shown  under  the  plea  of  not 
guiltv  (Rotan  v.  Fletcher,  15  Johns. 
[N.  Y.]  207;  Ward  v.  "Wilkinson,  4  B. 
&  Aid.  410.  6  E.  C.  L.  539,  106  Eng. 
Reprint  987),  but  (2)  after  the  Hilary 
Rules  only  under  the  plea  of  non 
possessed.  Leake  v.  Lovedav,  4  Man. 
&  Gr.  972,  43  E.  C.  L.  oOO,""  134  Eng. 
Reprint  399. 

34.  See  Anderson  v.  Agnew,  38  Fla. 
30,  20  So.  766;  Stewart  v.  Mills,  18 
Fla.  57;  Robinson  r.  Hartridge,  13  Fla. 
501. 

[a]  Present  English  Practice. — The 
rule  has,  moreover,  no  application  in 
the  English  practice  of  today.  Under 
the  Procedure  Act  of  1873,  in  that 
country,  the  system  of  common-law 
pleading  was  abolished.  The  pleading 
known  as  "the  defense,"  and  cor- 
responding to  our  code  pleading  known 
as  "the  answer,"  is  substituted  for 
the  plea  at  common  law. 

35.  III.— Robison  r.  Hardy,  22  111. 
App.  512.  Mich.— Eureka  Iron  &  S. 
Works  r.  Bresnahan,  66  Mich.  489,  33 
N.  W  834.  Pa.— Winlack  f.  Geist,  107 
Pa.  297,  52  Am.  Rep.  473. 

See  infra,  VITI,  B,  and  generally 
the  title  "Denials." 

[a]  Thus,  as  was  said  in  a  New 
York  case,  prior  to  the  adoption  of  the 
code  system  of  pleading,  "in  this 
country,  under  the  general  issue,  the 
defendant  may  prove  title  in  himself, 


either  absolutely  or  specially,  or  by 
way  of  lien,  and  may  disprove  plain- 
tiff's title  by  showing  title  in  a  stran- 
ger. Rotan  V.  Fletcher,  15  Johns. 
(N.  Y.)    207. 

36.  Lewis  r.  Alcock,  3  Mees.  &  W. 
(Eng.)  188;  White  r.  Teale,  9  L.  J. 
(Q.    B.)    377. 

[a]  Extent  of  Admission. — The  plea 
of  not  guilty  admits  the  plaintiff's 
property  or  right  of  possession,  yet  such 
admission  extends  only  to  such  a  prop- 
erty or  r)OSsessory  right  as  may  be  re- 
quired to  maintain  the  action.  Stan- 
cliffe  V.  Hardwick,  2  C,  M.  &  R.  (Eng.) 
1,  holding  that  it  is  therefore  open  to 
the  defendant  to  show  that  he  and  the 
plaintiff  were  tenants  in   common. 

37.  Owen  v.  Knight,  4  Bing.  N.  Cas. 
54,  33  E.  C.  L.  593,  132  Eng.  Reprint 
709;  Richards  v.  Symons,  8  Q.  B.  90, 
55  E.  C.  L.  90,  115  Eng.  Reprint  808; 
Harrison  r.  Dixon,  12  Mees.  A  W.  142; 
Isaacs  r.  Belcher,  8  C.  4  P.  714,  34 
E.  C.  L.  979;  Dorrington  v.  Carter,  1 
Exch.  566. 

Form. — "That  the  said  goods  and 
chattels  were  not,  nor  were  any  of 
them,  the  plaintiff's,  as  alleged." 
Chit,  on  PI.,  16th  Am.  ed.,  II,  725. 

38.  Leake  v.  Loveday,  4  M.  &  G. 
972,  43  E.  C.  L.  500,  134  Eng.  Reprint 
399;  Owen  V.  Knight,  4  Bing.  N.  C.  54, 
33  E.  C.  L.  593,  132  Eng.  Reprint 
709;  Ringham  v.  Clements,  12  Q.  B. 
260,  64  E.  C.  L.  259,  116  Eng.  Reprint 
866;  Gregg  v.  Wells,  10  Ad.  &  El.  90, 
37  E.  C.  L.   271,,  113   Eng.   Reprint  35. 

39.  Owen  v.  Knight,  4  Bing.  (N.  C.) 
54,  33  E.  C.  L.  593,  132  Eng.  Reprint 
709;  White  v.  Teal,  12  Ad.  &  E.  106, 
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posited  the  goods  with  the  defendant  for  a  security ."^  This  plea  did 
not  admit,  however,  evidence  concerning  the  wrongful  conversion,  but 
merely  put  in  i'ssue  the  question  of  the  plaintiff's  actual  possession  or 
right  of  possession.^^  In  case,  however,  the  defendant  contests  both 
the  alleged  wrongful  conversion  and  the  allegation  of  plaintiff's  pos- 
session, the  plea  of  not  possessed  may  be  joined  with  the  general  issue.*^ 
c.  Special  Pleas.  —  Aside  from  the  ordinary  pleas  in  abatement,*^ 
under  the  common  law  practice,  there  may  be  also,  in  trover,  special 
pleas  by  way  of  confession  and  avoidance.  It  is  the  generally  accepted 
doctrine,  however,  that  such  picas  can  operate  only  by  way  of  dis- 
charge, and  that  the  only  special  pleas  permissible  are  those  of  release 
and  of  the  statute  of  limitations,^*  and  perhaps  former  recovery.*'  If 
the  defendant  pleads  specially  what  amounts  to  the  general  issue,  it  is 
bad  on  special  demurrer.*^     The  old  cases  contain  numerous  special 


40  E.  C.  L.  62,  113  Eng.  Eeprint  751. 

40.  White  r.  Teal,  12  Ad.  &  E.  106, 
113,  40  E.  C.  L.  62,  113  Eng.  Eeprint 
751 ;  Dorrington  v.  Carter,  1  Exch.  566. 

fa]  "Not  guilty"  and  "not  pos- 
sessed" make,  together,  the  old  plea 
of  not  guilty,  and  all  that  is  admis- 
sible under  either  of  them  was  ad- 
missible under  not  guilty.  Whitmore 
V.  Greene,  13  Mees.  &  W.   (Eng.)    104. 

41.  Owen  r.  Knight,  4  Bing.  N.  C. 
54,  33  E.  C.  L.  593,  132  Eng.  Reprint 
709. 

42.  See  McKelvey,  Com.  Law  PI., 
136. 

43.  See  the  title  "Abatement, 
Pleas  of,"  and  titles  dealing  with  par- 
ticular pleas  such  as  "Another  Action 
Pending. ' ' 

44.  Ind.  —  Coffin  v.  Anderson,  4 
Blackf.  395.  la. — Howes  t>.  Carver,  7 
Iowa  491.  Mich, — Grenier  v.  Hild,  124 
Mich.  222,  82  N.  W.  1052;  Hine  v.  Com- 
mercial Bank,  119  Mich.  448,  78  N.  W. 
471.  Mo.— Fry  v.  Baxter,  10  Mo.  302. 
N.  Y.— Hurst  V.  Cook,  19  Wend.  463. 
Eng. — Hartford  v.  Jones,  2  Salk.  654, 
1  Ld.  Raym.  393,  91  Eng.  Eeprint  556, 
1161.  Can. — Millard  t\  Kirkpatriek,  4 
U.  C.  Q.  B.  248. 

See  generally  the  titles  "Confession 
and  Avoidance;"    "Release." 

[a]  The  statute  of  limitations  must 
be  specially  pleaded  in  trover,  it  can- 
not be  given  in  evidence  under  the 
general  issue.  Jones  v.  Dugan,  1 
McCord  (S.  C.)  428.  See  the  title 
"Limitation  of  Actions." 

45.  See  infra,  this  note  and  gen- 
erally  15  Standard  Proc.   485,   614,  et 

.  seq. 

[a]     There  are  some  defenses,  how- 
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ever,  besides  limitations  and  a  release 

which  may  be  specially  pleaded — such 
for  instance,  as  former  recovery  by 
plaintiff  in  trover,  or  trespass  for  the 
same  goods,  either  against  the  defend- 
ant or  another.  So  may  things  which 
show  a  right  in  the  defendant  to  de- 
tain the  goods,  be  pleaded  specially; 
as  a  right  of  lien  in  a  tavern  keeper 
or  carrier;  though  all  these  defenses 
are  properly  admissible  under  the  gen- 
eral issue.  Vaden  v.  Ellis,  18  Ark. 
355. 

46.  Kennedy  v.  Strong,  10  Johns. 
(N.  Y.)  289;  Hurst  v.  Cook,  19  Wend. 
(N.  Y.)  463.  See  also  Turner  v.  Waldo, 
40  Vt.  51,  and  7  Standard  Proc.  104. 

[a]  Hence  a  plea  of  justification 
and  excuse  is  bad,  since  (1)  trover  con- 
sists in  a  wrongful  conversion,  and  if 
the  act  be  wrongful  it  cannot  be  jus- 
tified or  excused;  if  the  act  complained 
of  was  not  wrongful,  it  can  be  so  shown, 
under  the  general  issue  (Hartford  v. 
Jones,  2  Salk.  654,  1  Ld.  Raym.  393, 
91  Eng.  Eeprint  556,  1161;  Young  v. 
Cooper,  6  Exch.  259),  or  (2)  after  the 
Hilary  rules,  under  the  plea  of  not 
possessed  in  case  the  defense  turns 
upon  the  plaintiff's  want  of  possession. 
Dorrington  v.  Carter,  1  Exch.  566; 
Owen  V.  Knight,  4  Bing.  N.  C.  54,  33 
E.  C.  L.  593,  132  Eng.  Eeprint  709; 
Isaacs  V.  Belcher,  8  C.  &  P.  714,  34 
E.  C.  L.  979;  Eingham  v.  Clements, 
12  Q.  B.  260,  64  E.  C.  L.  259,  116  Eng. 
Reprint  866;  Jackson  v.  Cummins,  5 
Mees.  &   W.  342,  349. 

fb]  No  special  plea  in  bar  can  be 
good  unless  it  confess  and  avoid  the 
conversion,  since  the  gist  of  the  action 
is  the  conversion.     Coffin  v.  Anderson, 


TROVER  AND  CONVERSION 


45 


pleas  in  trover  which  were  held  bad,  the  decisions  involving  much  re- 
finement and  nicety  of  discrimination.  The  errors  mostly  arose  in 
pleading  specially  matters  which  amounted  to  the  general  issue  or  which 
were  admissible  in  evidence  under  that  issue.*'^  After  the  Hilary  rules, 
however,  cases  of  special  pleas  which  would  have  been  bad  previously, 
were  sustained.*® 

d.  General  Rules.  —  A  plea  must  be  certain,*^  and,  in  accord  with 
the  common  law  rule,  must  not  be  duplicitous.^°  However,  since  the 
passage  of  the  Statute  of  4th  Anne,  different  and  inconsistent  pleas 
may  be  filed,  and  the  defendant  not  compelled  to  elect  upon  which 


4    Blackf.    (Ind.)    395;    Agar    f.    Lisle, 
Uobart   187,   80   Eng.   Reprint   334. 
47.     See  infra,  this  note. 

[a]  Special  Pleas  Discountenanced. 
The  court  in  the  case  of  Kennedy  v. 
Strong,  10  Johns.  (N.  Y.)  289,  speak- 
ing as  long  ago  as  1813,  said:  "Though 
the  old  books  contain  numerous 
precedents  of  special  pleas  in  trover, 
they  are  deservedly  discountenanced 
in  modern  times,  as  leading  to  un- 
necessary expense  and  troublesome 
prolixity. "  See  also  Hurst  v.  Cook,  19 
Wend.  (N.  Y.)  463. 

[b]  Although  many  special  pleas 
were,  in  the  old  cases,  held  bad  in 
trover,  yet  it  does  not  seem  correct 
to  say,  as  it  sometimes  is  said,  that 
there  is  no  plea  in  trover  "but  a  re- 
lease or  not  guilty."  Twisden,  J.,  in 
Devoe  v.  Coridon,  1  Keb.  305,  83  Eng. 
Reprint  961.  Lord  Holt  is  reported 
(Hartford  v.  Jones,  1  Ld.  Raym.  393, 
91  Eng.  Reprint  1161;  Yorke  v.  Gren- 
augh,  2  Ld.  Raym.  866,  92  Eng.  Re- 
print 79),  as  saying  "nothing  can  be 
pleaded  specially  in  trover  but  a  re- 
lease." Denison,  J.,  said  also,  in 
Wingfield  v.  Stratford,  Sayer  15,  96 
Eng.  Reprint  787:  "I  do  not  appre- 
hend that  any  matter,  except  a  re- 
lease, can  be  pleaded  specially  in  such 
an  action;  because  no  other  matter 
can,  as  I  conceive,  be  pleaded  which 
would  not  amount  to  a  denial  of  the 
conversion,  and  consequently  it  would 
amount  to  the  general  issue."  How- 
ever, other  special  pleas  were  sus- 
tained in  some  of  the  old  cases  as  ap- 
pears from  the  following:  Strangden 
r.  Burnet,  4  Leon.  4,  74  Eng.  Reprint 
6S7  (a  plea  of  justification);  Rock- 
wood  V.  Feasar,  Cro.  Eliz.  262,  78  Eng. 
Reprint  517,  a  special  plea  by  Coke, 
sustained    because    "it    confesseth    the 


possession  and  property  in  the  plaintiff 
against  all  but  the  lawful  owner." 

48.  See  Morant  v.  Sign,  2  Mees.  & 
VV.  (Eng.)  95;  Ashton  v.  Brevitt,  14 
Mees.  &  W.  (Eng.)  106;  Pinnock  v. 
Harrison,  3  Mees.  &  VV.  (Eng.)  532; 
Hutt  V.  Morrell,  11  Adol.  &  El.  (N.  S.) 
425,  63  E.  C.  L.  425,  116  Eng.  Reprint 
536. 

[a]  The  Hilary  rules  changed  the 
scope  of  the  general  issue  and  allowed 
a  special  plea  of  justification,  and  this 
practice  has  been  followed  by  similar 
rules  or  statutes  in  some  American 
jurisdictions.  In  such  cases,  the  de- 
fendant does  not  justify  the  conver- 
sion, but  justifies  the  acts  alleged  and 
avers  them  to  be  the  supposed  conver- 
sion. See  Stancliflfe  v.  Hardwick,  2 
C.  M.  &  R.   (Eng.)   1. 

[b]  "If  the  defendant  intends  to 
justify  the  taking  of  the  goods  on 
grounds  distinct  from  any  question  of 
title  or  right  of  property  or  posses- 
sion, he  must  set  forth  his  ground  of 
justification  in  a  special  plea;  such  as, 
that  the  goods  and  chattels  mentioned 
in  the  declaration  were  wrongfully 
upon  the  defendant's  land,  encumber- 
ing the  same,  and  doing  damage  there 
to  the  defendant,  whereupon  the  de- 
fendant took  the  goods  and  carried 
them  to  the  plaintiff's  land,  and  de- 
posited them  there,  doing  no  damage 
to  them  that  could  be  reasonably 
avoided."  Addison  on  Torts  (Wood's 
ed.)  Vol.  I,  p.  553,  ciiing  Cole  V. 
Maundv,  Rea  v.  Sheward,  2  M.  &  W. 
(Eng.)'4?4,  426. 

49.  Brevoort  v.  Brevoort,  8  Jones  & 
S.  (N.  Y.)  211;  Beak  r.  Thyrwhit,  3 
Mod.  194,  87  Eng.  Reprint  124.  See 
the   title    "Certainty  in  Pleading." 

50.  Kennedy  v.  Strong,  10  Johns. 
(N.   Y.)    289.      See    generally   the    title 

I  "Duplicity." 

Vol.  XXV 


46 


TROVER  AND  CONVERSION 


plea  he  would  place  his  defense.^^  Local  rules  or  statutes  may,  of 
course,  affect  the  requirements  of  a  plea  in  certain  cases,  and  must  be 
consulted.^^ 

2k  The  Answer.  —  Under  code  procedure,  answers  in  actions  for 
conversion  are  subject  to  the  rules  governing  answers  in  general. '^^  A 
general  denial  is  sufficient  to  admit  any  defense  that  controverts  the 
alleged  conversion,^*  including  the  question  of  the  ownership  of  the 
property,^^  and  the  defendant  need  not  affirmatively  plead  that  he 


51.  Shuter  v.  Page,  11  Johns.  (N. 
Y.)  196;  Arch.  PI.  252-3;  1  Burrill 's 
Pr.,  2d,  ed.,  174.  See  2  Standard  Proc. 
24,  26. 

[aj  Various  Pleas. — The  defendant 
may  file  as  many  pleas  as  his  defense 
calls  for.  See,  for  example,  Milner  & 
Kettis'  Co.  V.  De  Loach  M.  Mfg.  Co., 
139  Ala.  645,  36  So.  765,  101  Am.  St. 
Eep.  63. 

52.  See  infra,  this  note. 

[aJ  Notice  of  Defenses. — The  stat- 
ute may,  for  example,  require  that  the 
introduction  of  certain  affirmative  de- 
fenses must  be  set  forth  in  a  notice 
added  to  the  defendant's  plea.  See 
Williams  v.  Brown,  137  Mich.  569,  100 
N.  W.  786;  Hine  v.  Commercial  Bank 
of  Bay  City,  119  Mich.  448,  78  N.  W. 
471;   and  also  7  Standard  Peoc.   78. 

53.  Ala.— Tallassee  Falls  Mfg.  Co. 
V.  Alexander  City  First  Nat.  Bank, 
159  Ala.  315,  49  So.  246.  Cal.— Kuh- 
land  V.  Sedgwick,  17  Cal.  123.  Ga. 
Trammell  v.  Mallory,  115  Ga.  748,  42 
S.  E.  62.  N.  y.— Carter  v.  Eighth 
Ward  Bank,  33  Misc.  128,  67  N.  Y. 
Supp.  300. 

See  the  titles  "Answers;"  "Con- 
fession and  Aroldance;"   "Denials." 

[aj  Definite  and  Certain. — Answers 
must  be  definite  and  certain.  N.  T. 
Carter  v.  Eighth  Ward  Bank,  33  Misc. 
128,  67  N.  Y.  Supp.  300.  Tex.— Beck- 
ham V.  Burney  (Tex.  Civ.  App.),  42 
S.  W.  1041.  Utah.— Spalding  v.  Allred, 
23  Utah  354,  64  Pac.  1100.  See  the 
title   "Certainty  in  Pleading." 

[b]  Inconsistent  Allegations. —  (1) 
In  an  action  to  recover  for  money  al- 
leged to  have  been  converted,  an  al- 
legation in  the  answer  that  the  money 
has  been  paid  to  plaintiff  is  not  in- 
consistent with  a  general  denial  of  the 
aJJegations  in  the  complaint  showing 
plaintiff's  right  to  receive  the  money. 
First  Nat.  Bank  f.  Lincoln,  36  Minn. 
132,  30  N.  W.  449.  (2)  But  where  an 
answer  contains  a  denial  of  every  al- 
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legation  in  the  complaint,  a  further  al- 
legation that  the  goods  were  taken  on 
a  writ  issued  against  a  third  person 
who  was  the  owner  of  the  goods  is  in- 
consistent, and,  in  effect,  admits  the 
conversion.  Derby  v.  Gallup,  5  Minn. 
119. 

[cj  Specially  Pleading  Matter 
Provable  Under  Denial. —  Where  an  an- 
swer contains  two  paragraphs,  the  first 
a  general  denial,  and  the  second  a  jus- 
tification and  excuse,  it  Is  not  error  to 
sustain  a  demurrer  to  the  second  para- 
graph since  the  defense  therein  alleged 
may  be  shown  under  the  general  de- 
nial. Cleveland,  C,  C.  &  St.  L.  Ey. 
Co.  V.  Wright,  25  Ind.  App.  525,  58 
N.  E.  559.     See  7  Standard  Proc.  104. 

[dj  Equitable  Defense. — In  an  ac- 
tion for  damages  for  the  conversion 
of  grain,  it  is  competent  to  plead  and 
show  as  an  equitable  defense  that  the 
grain  was  mortgaged  to  the  defendant 
and  that  the  mortgage  was  drawn  by 
mistake  to  cover  the  crop  of  another 
year,  without  first  reforming  the 
mortgage  through  an  equitable  action. 
Gcrder  v.  Hilliboe,  17  N.  D.  281,  115 
N.  W.  843.  Equitable  defense  in  ac- 
tion at  law,  see  the  title  "Suits  and 
Actions." 

54.  la. — Wallace  v.  Robb,  37  Iowa 
192.  Kan. — McGrew  v.  Armstrong,  5 
Kan.  284.  Wis.— Willard  r.  Giles,  24, 
Wis.  319. 

See  infra,  VIII,  C,  and  generally 
the  title   "Denials." 

[a]  Under  a  general  denial,  the  de- 
fendant may  explain  and  justify  a  fail- 
ure to  deliver  goods  by  showing  a  good 
excuse  therefor,  and  may  repel  the  in- 
ference of  a  wrongful  conversion.  Ford 
r.  Griffin,  100  Ind.  85;  Gerard  r.  Jones, 
78  Ind.  378;  Swope  r.  Paul,  4  Ind. 
App.  463,  31  N.  E.  42;  Ontario  Bank 
V.  New  Jersey  Steamboat  Co.,  59  N. 
Y.  510. 


55. 
Kan. 


Kan. — Kerwood 
343.  63   Pac.   134. 


V.     Ayres,     59 
Mo. — Kirk  v. 
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owned  the  property  at  the  beginning  of  the  action.^^  Also,  under  a 
general  denial,  the  defendant  may  show  title  in  a  stranger,"  or  may 
show  that  the  plaintiff  waived  the  tort  by  bringing  an  action  on  im- 
plied contract.^^  Statements  amounting  to  reasons  for  the  conversion  . 
but  constituting  no  legal  defense,  may  properly  be  stricken  from  the 
nnswer,^^  but  where  an  answer  is  sufficient  in  substance,  the  fact  that 
it  is  not  well  drawn  will  not  warrant  a  distiirbance  of  the  judgment.^** 

3.  The  Replication  or  Reply.  —  Wherever  the  plea  or  answer  calls 
for  a  replication  or  a  reply,  the  same  may  be  filed  as  in  other  actions.^^ 
A  reply  must  be  responsive  to  the  answer,^^  ^^^  j^  jg  qqi-  needed  where 
no  new  matter  is  set  up  in  the  answer.''^  Likewise,  where  a  special 
plea  amounts  to  the  general  issue,  no  replication  is  necessary.^* 

4.  Amendments.  —  The  pleadings  in  trover,  as  in  other  actions,  may 
be  amended  in  accordance  with  the  rules  governing  amendments  in  gen- 
eral.*'^ 

VIII.  ISSUES,  PROOF  AND  VARIANCE. —  A.  Generally. 
The  proof  must  be  confined  to  the  issues  made/'*'  As  in  other  actions, 
a  material  variance  between  the  essential  allegations  and  the  proof  will 
be  fatal."  This  principle  is  illustrated,  for  example,  by  a  material 
variance  between  the  proof  and  the  alleged  conversion,*'^  the  owner- 
ship of  the  property  in  question,^^  and  the  subject  matter  of  the  con- 


Kane,  87  Mo.  App.  274.  Okla.— Hop- 
kins V.  Dipeit,  11  Okla.  630,  69  Pac. 
883. 

56.  Brevoovt  r.  Brevoort,  8  Jones  & 
S.  (N.  y.)  211,  holding  that  a  general 
denial  of  the  plaintiff's  ownership  is 
sufficient. 

57.  Simar  r.  Shea,  180  N.  Y.  558, 
73  N.  E.  1132;  Ten  Eyck  v.  Denison, 
99  App.  Div.  106,  91  N.  Y.  Supp.  169. 
Compare,  however,  Vogel  r.  Banks,  60 
App.  Div.  459,  70  N.  Y.  Supp.  1010. 
See  generally  the  title  "Title." 

58.  Carroll  v.  Fethers,  102  Wis.  436, 
78  N.  W.  604. 

59.  United  States  Tire  Co.  v.  Kirk, 
102  Kan.  418,  170  Pac.  811. 

60.  Dukes  v.  Cole,  129  Ind.  137,  28 
N.  E.  441. 

61.  Haas  r.  Taylor,  80  Ala.  459,  2 
So.  633  (replication  sustained  to  a  plea 
of  set-off);  Colorado  Fuel  &  I.  Co.  v. 
Chappell,  12  Colo.  App.  385,  55  Pac. 
606.  See  the  title  «TlepUcation  and 
Reply." 

62.  Gerard  V.  Jones,  78  Ind.  378; 
McFadden  v.  Schroeder,  4  Ind,  App. 
305,  29  N.  E.  491,  30  N.  E.  711. 

63.  Dunning  v.  Choate,  8  Ohio  Dec. 
316;  Krewson  v.  Purdom,  13  Ore.  563, 
11   Pac.   281. 

64.  Fisher  v.  Meek,  38  111.  92. 

65.  Conn. — Nash  v.  Adams,  24  Conn. 


33.  Me.— Lord  v.  Pierce,  33  Me.  350. 
Mo.— Parker  v.  Rodes,  79  Mo.  88.  N.  Y. 
Wilde  V.  Hexter,  50  Barb.  448.  Wash. 
Hulbert  v.  Brackett,  8  Wash.  438,  36 
Pac.  264. 

See  the  titles  "Amendments  and 
Jeofails;"  "New  Cause  of  Action  or 
Defense;"   "Parties." 

66.  Virginia  Timber  &  Lumber  Co. 
r.  Glenwood  Lumb.  Co.,  5  Cal.  App. 
256,  90  Pac.  48,  and  supra,  VII,  B,  and 
infra,  VIII,  B  and  C. 

67.  Bixel  r.  Bixel,  107  Ind.  534,  8 
N.  E.  614.  See  the  title  "Variance  and 
Failure  of  Proof." 

68.  Cal.— Payne  v.  Elliott,  54  Cal. 
339,  35  Am.  Rep.  80.  Conn.— Forbes 
V.  Marsh,  15  Conn.  3S4.  Mo.— Priest 
r  Wav,  87  Mo.  16.  Neb. — Grasborg  v. 
Hahn^fe  Co.,  95  Neb.  732,  146  N.  W. 
933.  N.  y.— Lewis  v.  Mott,  36  N.  Y. 
395;  Bowman  v.  Eaton,  24  Barb.  528. 
Ore.— Cooper  v.  Blair,  14  Ore.  255,  12 
Pac.  370;  Dahms  v.  Sears,  13  Ore.  47, 
11  Pac.  891.  Tex. — Lewis  v.  Hattsn, 
80  Tex.  533,  26  S.  W.  50;  Bitterman  V. 
Hearn   (Tex.  Civ.  App.),  32  S.  W.  341. 

69.  111.— Gates  v.  Thede,  91  111.  App. 
603.  Minn.— Derby  v.  Gallup,  5  Minn. 
119.  Mo.— Johnson  v.  St.  Joseph  Stock 
Yards  Bank,  102  Mo.  App.  395,  76  S. 
W.   699.     Tex. — Gooch  v.   Isbell,   77  S. 
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version,'^''  It  is  the  general  rule,  however,  that  an  allegation  as  to  the 
time  and  place  of  a  conversion  is  immaterial  and  need  not  be  proved  as 
alleged. ^^  There  is  authority,  however,  that  the  date  must  be  proved 
as  alleged.'^^  If  the  proof  establishes  another  different  cause  of  action 
there  can  be  no  recovery,''^  because  under  a  complaint  for  conversion 
one  cannot  recover  on  any  cause  of  action  ex  contractu,'^*  and  not  even 
under  code  procedure  can  a  plaintiff  sue  in  trover  and  recover  in  an 
entirely  different  action.'^' 

B.  Matters  Provable  Under  General  Issue.  —  The  general  issue 
puts  in  issue  every  matter  pleadable  in  bar  except  a  release  or  the 
statute  of  limitations.'^     It  puts  in  issue  not  only  the  conversion  in 


W.  973;  South  Bend  Ironworks  v.  Wag- 
ner, 74  S.  W.  601. 

70.  Ariz. — Hereford  v.  Pusch,  8 
Ariz.  76,  68  Pac.  547.  111. — Harper  v. 
Scott,  63  111.  App.  401.  Ind.— Bixel  v. 
Bixel,  107  Ind.  534,  8  N.  E.  614.  Mo. 
Ensworth  v.  Barton,  60  Mo.  611.  Neb. 
Worth  V.  Buck,  34  Neb.  703,  52  N.  W. 
566.  N.  Y.— Walter  v.  Bennett,  16  N. 
Y.  250.  N.  C— Ward  v.  Smith,  30  N. 
C.  296.  S.  D.— Smith  v.  Donahoe,  13 
S.  D.  334,  83  N.  W.  264.  Eng.— Shan- 
non V.  Owen,  6  L.  J.  K.  B.  (O.  S.) 
61,  1  M.  &  E.  392,  17  E.  C.  L.  674. 

[a]  Fatal  Variance. — Thus,  where 
the  plaintiff  in  his  declaranou  ue- 
scribed  a  note  which  was  the  subject 
matter  of  the  action  as  a  note  for  $180, 
and  the  note  proved  to  be  in  the  pos- 
session of  the  defendant  was  for  $300, 
the  variance  was  fatal.  Bissel  v. 
Drake,  19  Johns.   (N.  Y.)   66. 

[b]  Immaterial  Variance. — An  al- 
legation of  a  conversion  of  a  horse  is 
sustained  by  proof  of  a  conversion  of 
a  mare.  Drexel  v.  Levan,  2  Woodw. 
Dec.  (Pa.)   59. 

71.  Cai. — Eosenberg  v.  Pimental, 
133  Cal.  302,  65  Pac.  620.  Nev.— Hixon 
V.  Pixley,  15  Nev.  475.  Okla.— Mis- 
souri, O.  &  G.  Ey.  V.  Diamond,  48  Okla. 
424,  150  Pac.  175.  Tex.— First  Nat. 
Bank  v.  Brown,  85  Tex.  80,  23  S.  W. 
862. 

[a]  Date  of  Conversion. — It  was  not 
necessary  at  common  law  that  the 
proofs  should  be  in  strict  conformity 
with  the  averments  as  to  the  date  of 
the  conversion.  It  was  sufficient  if 
naming  a  certain  time  before  the  com- 
mencement of  the  action,  the  proof 
established  that  the  tort  was  commit- 
ted before  the  suing  of  the  writ.  Ban- 
croft Co.  V.  Haslett,  106  Cal.  151,  39 
Pac.  602;  2  Saund.  PI.  p.  1141;  Gould, 
PI.    §65;    Eex   v.   Bishop   of   Chester,   ? 
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Salk.     560,     91     Eng.     Eeprint     472;    1 
Greenl.  Ev.   §61  et  seq. 

[b]  Variance  as  to  Venue. — A  va- 
riance as  to  the  country  in  which  the 
alleged  conversion  occurred  is  imma- 
terial. First  Nat.  Bank  v.  Brown,  85 
Tex.  80,  23  S.  W.  862. 

72.  Mobile,  J.  &  K.  C.  E.  Co.  v. 
Bay  Shore  Lumber  Co.,  158  Ala.  622, 
48  "So.  377;  Williams  v.  McKissiek,  125 
Ala.  544,  27  So.  922. 

[a]  An  allegation  of  a  conversion 
on  or  about  May  10,  1909,  with  proof 
of  conversion  in  June  or  August,  1910, 
is  a  fatal  variance.  May  v.  Anthony 
(Tex.  Civ.  App.),  151  S.  W.  602. 

73.  N.  Y. — Huntington  v.  Herrman, 
111  App.  Div.  875,  98'  N.  Y.  Supp.  48, 
188  N.  Y.  622,  81  N.  E.  1166.  Tex. 
Harris  V.  Hobbs,  22  Tex.  Civ.  App.  367, 
54  S.  W.  1085.  Wash.— S.  A.  Woods 
Mach.  Co.  V.  Woodcock,  43  Wash.  317, 
86   Pac.   570. 

74.  Singleton  v.  Pacific  E.  E.,  41 
Mo.  465;  Huntington  v.  Herrman,  188 
N.  Y.  622,  81  N.  E.  1166,  afjfirming,  111 
App.  Div.  875,  98  N.  Y.  Supp.  48. 

75.  Hinkson  r.  Trembleson,  9  Ky. 
L.    Eep.    (abstract)    934,    trespass. 

76.  Ala. — Eyan  v.  Young,  147  Ala. 
660,  41  So.  954;  Barret  v.  Mobile,  129 
Ala.  179,  30  So.  36,  87  Am.  St.  Eep. 
54;  Morris  V.  Hall,  41  Ala.  510.  Tenn. 
Pemberton  v.  Smith,  3  Head  18.  Vt. 
Turner  v.  Waldo,  40  Vt.  51. 

See  supra,  VII,  B,  1,  a. 

[a]  Matter  of  excuse  is  admissible, 
under  the  general  issue,  says  an  old 
case,  since  such  matter  tends  to  show 
that  the  alleged  conversion  was  not 
a  wrongful  act,  and  consequently  no 
conversion.  Yelverton,  174a.  How- 
ever, where  an  action  was  brought 
against  the  defendant  for  unmooring 
the  plaintiff's  barge,  it  was  held  that 
the    defendant    could    not,    under    the 
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fact  but  the  wrongful  conversion,  or,  in  other  words,  the  legality  of  the 
conversion  ;^^  also,  the  question  of  the  plaintiff's  ownership  ;^«  and, 
likewise,  the  possession  of  the  goodsJ» 

C.  Matters  Provable  Under  General  Denial.  —  In  the  code 
practice,  under  a  general  denial,  any  evidence  is  admissible  which  tends 
to  disprove  plaintiff's  allegations.^*^  Thus,  any  facts  may  be  shown 
that  controvert  the  alleged  conversion,^!  ^^^j  ^j^g  defendant  is  not  lim- 
ited to  counter  evidence  of  the  conversion  charged,  since  a  general  de- 


plea  of  not  guilty,  give  in  evidence 
facts  and  circumstances  showing  that 
he  was  justified  in  so  doing;  such  as 
that  the  barge  was  in  the  greatest 
danger  of  being  carried  away  by  float- 
ing ice,  and  that  the  defendant,  being 
employed  generally  by  the  plaintiff 
to  look  after  his  barge,  removed  the 
"barge  from  a  place  of  danger  to  a 
place  of  safety.  Milman  r.  Dolwell,  2 
Camp.   (Eng.)   378. 

77.  U.  S. — Coolidge  v.  Guthrie,  1 
Flipp  97,  6  Fed.  Cas.  No.  3,185.  Ala. 
Gandy  v.  Cowart,  163  Ala.  295,  50  So. 
355;  Ryan  v.  Young,  147  Ala.  6bU,  41 
So.  954.  Ark. — Jones  Z'.  Buzzard,  2 
Ark.  415.  Ga.— Bell  v.  G.  Ober  &  Sons 
Co.,  Ill  Ga.  668,  36  S.  E.  904.  Ky. 
Arthur  v.  "Wilson,  Lift.  Sel.  Cas.  76. 
N.  H.— Drew  r.  Spaulding,  45  N.  H. 
472.  Pa.— Knapp  r.  Miller,  133  Pa. 
275,  19  Atl.  555.  Eng.— Young  v. 
Cooper,  6  Exch.  259;  Mayhew  v.  Her- 
rick,  7  C.  B.  229,  244,  62  E.  C.  L.  229, 
137  Eng.  Reprint  92;  Higgins  r. 
Thomas,  8  Q.  B.  908,  55  E.  C.  L.  908, 
115  Eng.  Reprint  1116;  Richards  r. 
Frankum,  6  M.  &  W.  420.  Can.— Mor- 
rison V.  Fishwick,  13  Nova  Scotia  59; 
Dowliug  r.  Miller,   9  U.   C.  Q.  B.   227. 

[aj  Explaining  Refusal  To  Deliver. 
Any  fact  explanatory  of  the  demand 
'  and  refusal  to  deliver  the  goods  is  re- 
ceivable in  evidence  under  the  plea  of 
not  guilty.  Kynaston  t".  Crouch,  14 
Mees.  &  W.  '266,  272;  Higgins  v. 
Thomas,  8  Q.  B.  908,  55  E.  C.  L.  908, 
115  Eng.  Reprint  1116;  Young  v. 
Cooper,   6   Exch.   259. 

78.  Me.— Willett  v.  Clark,  103  Me. 
22,  67  Atl.  566.  Mich.— Heilwig  v.  Ny- 
beck,  179  Mich.  192,  146  N.  W.  141; 
Eureka  Iron  &  S.  Works  v.  Bresnahan, 
66  Mich.  489,  33  N.  W.  834;  Hart  v. 
Hart,  48  Mich.  175,  12  N.  W.  33.  Miss. 
Alliance  Trust  Co.  v.  Nettleton  Hardw. 
Co.,  74  Miss.  584,  21  So.  396,  36  L.  R. 
A.  155,  60  Am.  St.  Rep.  531.  Mo. 
Kirk  V.  Kane,  87  Mo.  App.  274.  N.  M. 
Southern   Car   Mfg.   &   S.   Co,  v.   Wag- 


ner, 14  N.  M.  195,  89  Pac.  259.     N.  Y. 
Robinson  v.  Frost,  14  Barb.  536. 

79,  Ala,— Fields  r.  Brice,  108  Ala. 
632,  18  So.  742.  Mass, — Savage  v. 
Darling,  151  Mass.  5,  23  N.  E.  234. 
Minn.— McClelland  v.  Nichols,  24  Minn. 
176;  Morish  v.  Mountain,  22  Minn.  564. 
N.  C— Chandler  v.  Holland,  61  N.  C. 
598.  N.  D.— Piano  Mfg.  Co.  v.  Jones, 
8  N.  D.  315,  79  N,  W.  338.  Tenn. 
Pemberton  f.  Smith,  3  Head  18.  Eng. 
Binns  v.  Pigot,  9  C  &  P,  208,  38  E.  C. 
L.  130;  Anderson  v.  Passman,  7  C.  & 
P.  193,  32  E,  C.  L,  568.  Can.— McLean 
V.  Hannon,  3  Can.  Sup.  Ct.  706. 

[aJ  Lien. — Under  a  plea  of  not 
guilty,  the  defendant  may  show  that 
he  has  a  lien  on  the  goods.  Eureka 
Iron  &  S.  Works  V.  Bresnahan,  60 
Mich.  489,  33   N.  W.   834. 

[b]  But  under  the  Hilary  rules  of 
1834  the  scope  of  the  general  issue 
was  changed  (see  supra,  VII,  B,  1,  a); 
and  the  plaintiff's  possession  was  ad- 
mitted by  the  plea  of  the  general  is- 
sue, and  nothing  could  be  given  in 
evidence  which  did  not  admit  the  prop- 
erty of  the  plaintiff  in  the  goods. 
Jones  V.  Davies,  6  Exch.  (Eng.)  663; 
Barton  V.  Brown,  5  M.  &  W.  (Eng.) 
298. 

80,  Wood  V.  Proudman,  122  App. 
Div.  826,  107  N.  Y.  Supp.  757;  Man- 
ning r.  Matubby,  42  Okla.  414,  141 
Pac!  781.  See  supra,  VII,  B,  2,  and 
the  title   "Denials." 

81,  Idaho. — Haynes  v.  Kettenbaeh, 
Co.,  11  Idaho  73,  81  Pac.  114.  la. 
Wallace  v.  Robb,  37  Iowa  192.  Kan. 
McGrew  v.  Armstrong,  5  Kan.  284. 
Minn.— Nichols  &  Shepard  Co.  v.  Min- 
nesota Thresher  Mfg.  Co.,  70  Minn. 
528,  73  N.  W.  415.  N.  Y.— Wilder  v. 
N.  Y.  Bank  Note  Co.,  16  Misc.  355,  38 
N.  Y.  Supp.  75.  Tex. — Hamm  v.  Drew, 
83  Tex.  77,  18  S.  W.  434.  Wis.— Phoe- 
nix Mut.  L.  Ins.  Co.  V.  Walrath,  53 
Wis.  669,  10  N.  W.  151;  Willard  V. 
Giles,  24   Wis.  319. 
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nial  puts  in  issue  the  ownership  of  the  property ,^2  and  the  defendant 
may  impeach  the  plaintiff's  claim  oi  title  as  fraudulent  or  otherwise 
unfounded.^^  Likewise,  under  a  genera!  denial,  anything  tending  to 
disprove  plaintiff's  averment  of  right  to  possession  is  available.^* 

D.  Plaintiff's  Proof.  —  The  plaintiff  must  prove  his  right  of  prop- 
erty and  of  possession  in  the  property,  at  the  time  of  the  conversion  f^ 
a  conversion  by  the  defendant,  as  alleged  f^  and  the  value  of  the  chat- 


[a]  Under  a  general  denial,  plain- 
tiff may  show  that  money  alleged  to 
have  been  converted  was  received  in 
payment  of  a  debt,  but  he  cannot  show 
such  fact  for  the  purpose  of  establish- 
ing a  counterclaim.  Heiszler  r.  Bed- 
dow,  23  N.  D.  34,  135  N.  W.  660. 

[b]  A  subsequent  ratification  by 
the  .plaintiff  of  the  acts  constituting 
the  conversion  cannot  be  shown  under 
a  general  denial.  Southern  Car  Mfg. 
&  Supply  Co.  V.  Wagner,  14  N.  M.  195, 
89  Pac  "259. 

82.  Cal.— Pico  v.  Kalisher,  55  Cal. 
153.  Ind. — Coffin  v.  Anderson,  4  Blackf. 
395;  Swope  v.  Paul,  4  Ind.  App.  463, 
31  N.  E.  42.  Kan. — Kerwood  v.  Ayres, 
59  Kan.  343,  53  Pac.  134.  Mo.— naru- 
wick  V.  Cox,  50  Mo.  App.  509;  Thoma* 
V.  Ramsey,  47  Mo.  App.  84.  N.  Y. 
Simar  v.  Shea,  180  N.  Y.  558,  73  N.  E. 
1132;  Byrne  v.  Weidenfeld,  113  App. 
Div.  451,  99  N.  Y.  Supp.  412.  N.  C. 
Vinson  v.  Knight,  137  N.  C.  408,  49 
S.  E.  891.  Okla. — Manning  v.  May- 
tubby,  42  Okla.  414,  141  Pac.  781; 
Hopkins  v.  Dipert,  11  Okla.  630,  69 
Pac.  583.  Tex. — Bassham  r.  Eobertson, 
154  S.  W.  1065,  1066;  Crane  v.  Mc- 
Guire  (Tex.  Civ.  App.),  64  S.  W.  942; 
Parlin  &  Orcndorff  Co.  r.  Hanson,  21 
Tex.   Civ.  App.   401,  53  S.  W.  62. 

83.  Oa. — Jacques  v.  Stewart,  81  Ga. 
81,  6  S.  E.  815.  Kan. — Kerwood  v. 
Ayres,  59  Kan.  343,  53  Pac.  134;  Camp- 
bell V.  Meyer  Bros.  Drug  Co.,  7  Kan. 
App.  501,  54  Pac.  287.  Ky.— Graham 
r.  Warner's  Exrs.,  3  Dana  146,  28  Am. 
Dec.  65.  Minn. — .Tohnson  v.  Oswald, 
38  Minn.  550,  38  N.  W.  630,  8  Am.  St. 
Rep.  698.  'N.  T. — Raymond  r.  Rich- 
mond, 78  N.  Y.  351;  Tum  Suden  v. 
Jurgens,  32  Misc.  660,  66  N.  Y.  Supp. 
452. 

Contra. — Kervick  v.  Mitchell,  68 
Iowa  273,  24  N.  W.  151,  26  N.  W.  434. 

84.  Ind.— Cleveland  C.  C.  &  St.  L. 
E.  Co.  V.  Wright,  25  Ind.  App.  525,  58 
N.  E.  559.  Minn.— McClelland  v. 
Nichols,  24  Minn.  176.  Mo. — Summers 
V.  Baker,  158  Mo.  App.  666,  139  S.  W. 
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226.  N.  Y.— Miller  v.  Manice,  6  Hill 
114;  Graham  v.  Harrower,  18  How.  Pr, 
144. 

85.  U.  S. — Eiseman  v.  Maul,  8  Fed. 
Cas.  No.  4,322.  Ala.— Glaze  v.  McMill- 
ion,  7  Port.  279.  Colo.— Murphy  v. 
Hobbs,  8  Colo.  130,  11  Pac.  55.  N.  C. 
Lewis  r.  Mobley,  20  N.  C.  467,  34  Am. 
Dee.  379.  Eng. — Tarling  v.  Baxter,  6 
B.  &  C.  360,  13  E.  C.  L.  169,  108  Eng. 
Reprint  484;  Bloxam  v.  Sanders,  4  B. 
&  C.  941,  948,  10  E.  C.  L.  868,  107 
Eng.  Reprint  1309;  Cooper  v.  Chitty, 
1  Burr.  20,  31,  97  Eng.  Reprint  166. 

See  supra,  II,  and  the  title  "Title." 

[a]  In  case  of  negotiable  instru- 
ments, such  as  (1)  a  promissory  note 
or  bill  of  exchange,  payable  to  bearer, 
or  endorsed  in  blank  if  payable  to 
order,  it  is  sufficient  if  the  plaintiff 
shows  that  he  took  it  in  good  faith 
and  for  valuable  consideration.  See 
Worcester  County  Bank  v.  Dorchester 
&  Milton  Bank,  'lO  Cush.  (Mass.)  488, 
491,  57  Am.  Dec.  120;  Arbouin  r.  An- 
derson, 1  Ad.  &  EL  (N.  S.)  498,  41 
E.  C.  L.  642,  113  Eng.  Reprint  1223; 
Wookev  r.  Pole,  4  B.  &  Aid.  1,  6  E. 
C.  L.  365,  106  Eng.  Reprint  839.  (2) 
The  same  is  true  of  a  government  bond 
payable  to  bearer.  Gorgier  v.  Mieville, 
3  B.  &  C.  45,  10  E.  C.  L.  30,  107  Eng. 
Reprint   651. 

[b]  "V^Tiere  plaintiff  alleged  title  by 
virtue  of  a  lien  for  repairs,  it  was  held 
that  a  mere  possessory  title  was  not 
sufficient,  but  that  the'  particular  title 
alleged  must  be  proved.  Gregory  P. 
M.  Ry.   Co.  r.  Selleck,  43   Conn.  320. 

fc|  Title  to  Land. — Where  in  an 
action  to  recover  for  timber  alleged 
to  have  been  converted  from  plaintiff's 
land,  plaintiff's  title  was  put  in  is- 
sue, it  is  necessary  for  the  plaintiff 
to  establish  his  ownership  of  the  land. 
Dennis  Bros.  v.  Strunk,  32  Ky.  L.  Rep. 
12.30,   108   S.   W.   957. 

86.  Fuller  v.  Tabor,  39  Me.  519. 
See  supra,  I,  C. 

[a]  A  joint  conversion  (1)  must  be 
proved  where  two  or  more  persons  are 
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tel."  The  plaintiff  need  not  show  that  he  was  in  actual  possession  at 
the  time  of  the  conversion,  the  ri^iit  to  possession  being  sufficient,^^ 
and  the  mere  possession  of  goods  with  claim  of  right  is  sufficient  evi- 
dence of  title  against  one  who  can  show  no  better  right. ^^  General  al- 
legations of  ownership  and  of  right  of  possession  are  sufficient  for  the 
introduction  of  any  evidence  whatever,  to  show  how  or  in  what  way 
the  plaintiff  was  owner  and  entitled  to  possession.^''  So  a  general  al- 
legation of  conversion  authorizes  proof  of  an  actual  conversion,  by  evi- 
dence of  demand  and  refusal,  or  by  evidence  of  a  wrongful  sale.^^  Un- 
less the  plaintiff  is  prepared  to  prove  a  wrongful  taking  or  a  wrongful 
use,  he  must  prove  a  demand  and  a  refusal,^^  and  must  also  show  that 


sued  jointly.  Black  v.  Strang,  167 
App.  biv.  149,  152  N.  Y.  Supp.  515. 
(2)  Consequently,  a  recovery  for  a 
joint  conversion  is  not  supported  by 
proof  of  several  and  distinct  conver- 
sions by  two  persons.  Continental 
Bank  &  Trust  Co.  r.  Dealey  Bros.  (Tex. 
Civ.  App.),  171   S.  W.  552. 

[b]  Proof  of  Subject  Matter. — An 
action  for  the  conversion  of  spirits  of 
turpentine  and  rosin  from  trees  on  com- 
plainant 's  land  is  supported  by  evi- 
dence that  the  crude  and  not  the  manu- 
factured product  was  taken.  Union 
Xaval  Stores  Co.  r.  United  States.  240 
TJ.  S.  284,  36  Sup.  Ct.  308,  60  L.  ed. 
644. 

87.  Pharis  v.  Carver,  13  B.  Mon. 
rKy.)  236;  Starr  v.  Cragin,  24  Hun  (N. 
Y.)    177. 

Allegation  of  value,  see  supra,  VII, 
A,  2,  e. 

'[a]  Proof  of  Value. — (1)  Although 
proof  of  the  value  of  the  property  at 
the  time  and  place  of  conversion  is  not 
essential  to  the  right  to  maintain  the 
action,  yet  the  plaintiff  should  be  pre- 
jjared  to  prove  this  in  connection  with 
the  question  of  damages.  Eobison  i". 
Eardv,  22  111.  Anp.  512;  Edwards  f. 
Dooley,  120  N.  Y.  540,  24  N.  E.  827. 
(2)  In  case  there  is  no  proof  of  value, 
the  damages  will  be  limited  to  a  nom- 
inal sum.  Stillwell  r.  Paepcke-L.  L. 
Co.,  73  Ark.  432,  84  S.  W.  483,  108  Am. 
St.  Eep.  42;  Uncle  Sam  Oil  Co.  v.  For- 
rester. 79  Kan.  610,  100  Pac.  512;  Cun- 
ningham r.  O'Connor,  136  Mich.  293, 
99   N.   W.   25. 

88.  Winship  v.  Neale,  10  Gray 
(Mass.)    382. 

89.  Ala. — Meyer  v.  Hearst,  75  Ala. 
390.  N.  Y. — Duncan  r.  Spear.  11  Wend. 
54.  Eng. — Armory  r.  Delamirie,  1 
Strange   505,  93  Eng.  Eeprint  664. 

90.  ]VIich. — Harvey  v.  MeAdams,  32 


Mich.  472.  Minn. — Jones  r.  Eahilly,  16 
Minn.  320.  Mont.— Eevnolds  r.  Fitz- 
patrick,  40  Mont.  593,  107  Pac.  902. 
N.  y.— Heine  v.  Anderson,  2  Duer.  318. 
Tex. — E.  F.  Scott  Grocer  Co.  f.  Carter 
(Tex.  Civ.  App.),  34  S.  W.  375.  Wis. 
Millard  r.  McDonald  Lumber  Co.,  64 
Wis.  626,  25  N.  W.  656. 

See  supra,  VII,  A,  2,  c,  and  the  title 
"Title." 

91.  Johnson  v.  Gerber,  114  Minn. 
174,  130  N.  W.  995.  See  supra,  V 11, 
A,  2,  g. 

[a]  It  is  not  necessary  to  show  a 
manual  taking  of  the  thing  in  ques- 
tion, nor  that  the  defendant  has  ap- 
pdied  it  to  his  own  use.  A  refusal  to 
issue  certificates  of  stock  in  a  corpor- 
ation to  the  owner  of  the  stock  is  such 
a  conversion  of  the  stock  as  will  au- 
thorize an  action  thereon.  Withers  V. 
Lafavette  County  Bank,  67  Mo.  App. 
115,  119. 

[bj  Unlawful  Sale  of  Goods. — When 
it  is  admitted  or  proved  that  the  de- 
fendant has  unlawfully  sold  the  goods 
and  received  the  money  therefor,  no 
further  evidence  of  conversion  is  nec- 
essary. Everett  v.  Coffin,  6  Wend.  (N. 
Y.)  603,  22  Am.  Dec.  551;  Newsum  v. 
Newsum,  1  Leigh  (28  Va.)  86,  19  Am. 
Dec.  739. 

92,  Newsum  f.  Newsum,  1  Leigh 
(28  Va.)  86;  Caunce  v.  Spanton,  7  M. 
&  Gr.  903.  49  E.  C.  L.  903,  135  Eng. 
Eeprint  367;  Stancliffe  r.  Hardwick,  2 
C.  M.  &  E.  1;  Davies  r.  Nicholas,  7 
C.  &  P.  339,  32  E.  C.  L.  645.  See 
supra.  III,  B;  VII,  A,  2,  h. 

[a J  Cases  of  Wrongful  Detention. 
"It  is  believed  that  all  conversions 
may  be  divided  into  four  distinct 
classes:  1.  By  a  wrongful  taling ;  2. 
By  au  illegal  assumption  of  ownership; 

3.  By  an  illegal   user  or   misuser;    and 

4.  By   a   wrongful    detention.      In    the 
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it  was  in  the  power  of  the  defendant  to  deliver  the  goods.^^  Moreover, 
the  evidence  must  show  that  the  demand  was  made  prior  to  the  action.^* 
Tinder  a  general  count  for  conversion,  plaintiff  in'his  proof  is  not  con- 
fined to  any  particular  act  of  conversion.^"^  It  is  not  necessary  to  show 
that  the  defendant  applied  the  property  to  his  own  use,  since  any  do- 
minion wrongfully  asserted  over  another's  property  is  a  conversion.®^ 
Under  a  general  allegation  of  damages,  proof  of  special  damages  can 
not  be  given.®'^ 

E.  Dependant's  Proof.  —  1.  Generally.  —  A  defendant  is  not  re- 
quired to  prove  that  he  did  not  convert  the  goods,  that  burden  being 
upon  the  plaintiff,  so  far  as  the  general  issue  or  the  general  denial  is 
concerned, ^^  but  all  matters  set  up  by  the  defendant  by  way  of 
special  plea  in  bar  or  by  way  of  affirmative  defense  must  be  proved 
by  him.®®  In  denial  of  a  conversion  defendant  may  show  that  the 
goods  wej'e  taken  under  lawful  execution,^  that  the  plaintiff  gave  the 
defendant  permission  to  take  the  goods.^  or  that  the  owner  had  aban- 
doned the  goods.^ 


three  first  named  classes,  there  is  no 
necessity  for  a  demand  and  refusal, 
as  the  evidence  arising  from  the  acts 
of  the  defendant  is  sufficient  to  prove 
the  conversion.  In  the  latter  class 
alone  is  such  evidence  [of  demand  and 
refusal]  to  be  required,  as  the  mere 
detention  of  a  chattel  furnishes  no  evi- 
dence of  a  disposition  to  convert  it  to 
the  holder's  own  use,  or  divest  the  true 
owner  of  his  property."  Strauss  v. 
Schwab,  104  Ala.  669, 'l  6  So.  692. 

[b]  Prima  Facie  Evidence  Merely. 
(1)  A  demand  and  refusal  do  not  neces- 
sarily, however  amount  to  a  conversion, 
being  merely  prima  facie  evidence  of 
it.  Conn.— Clark  v.  Hale,  34  Conn. 
398.  N.  Y.— Lockwood  v.  Bull,  1  Cow. 
322,  13  Am.  Dec.  539.  Vt.— Irish  v. 
Cloyes,  8  Vt.  30,  30  Am.  Dec.  446.  Eng. 
Wilton  V.  Girdlestone,  5  B.  &  Aid. 
847,  7  E.  C.  L.  460,  106  Eng.  Eeprint 
1400.  (2)  Consequently,  the  circum- 
stances of  the  demand  and  also  of  the 
refusal  may  be  explained  and  re- 
cutted  by  defendant's  evidence.  Ala. 
Bradley  v.  Harden,  73  Ala.  70.  Conn. 
Thompson  r.  Rose,  16  Conn.  71,  41 
Am.  Dec'  121.  Mass. — Wellington  v. 
Wentworth,  8  Mete.  548.  Eng.— Wilton 
V.  Girdlestone,  5  B.  &  Aid.  847,  7  E. 
C.  L.  460,  106  Eng.  Eeprint   1400. 

93.  Vincent  v.  Cornell,  13  Pick. 
(Mass.)  294,  23  Am.  Dec.  683;  Smith  v. 
Young,  1  Campb.  (Eng.)  439;  Edwards 
V.  Hooper,  11   Mees.   &   W.   (Eng.)    363. 

94.  Cutter  v.  Fanning,  2  la.  580; 
Dietus  V.  Fuss,  8  Md.  148. 
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95.  U.  S.— Wilson  v.  Hoffman,  123 
Fed.  984.  Mass. — Bacon  v.  Hooker,  173 
Mass.  554,  54  N.  E.  253.  Wyo.— Kin- 
ney &  Co.  V.  First  Natl.  Bank,  10  Wyo. 
115,  67  Pac.  471,  98  Am.  St.  Rep.  972. 

96.  Merchants'  &  Miners'  Transp. 
Co.  V.  Moore  &  Co.,  124  Ga.  482,  ^2  S. 
E.  802.     See  supra,  1,  C. 

97.  Ala. — Ross  v.  Malone,  97  Ala. 
529,  12  So.  182.  Ga.— Moomaugh  v. 
Everett,  88  Ga.  67,  13  S.  E.  837-  la. 
Inman  v.  Ball,  65  Iowa  543,  22  X.  W 
666. 

See  supra,  VII,   A,  2,  i. 

98.  Berman  v.  Kling,  81  Conn.  403, 
71  Atl.  507. 

99.  Ala. — Moodv  v.  Keener,  7  Port. 
218.  Colo.— Murpliy  r.  Hobbs,  8  Colo. 
17,  5  Pac.  637,  holding  that  defend- 
ant must  produce  before  the  jury  the 
note  and  chattel  mortgage  where  he 
justifies  the  taking  of  goods  by  virtue 
of  such  a  mortgage.  Tenn. — Garvin  v. 
Luttrell,  10  Humph.  16. 

1.  Anderson  v.  Smith,  29  L.  J. 
Exch.  (Eng.)  460;  Unwin  v.  St.  Quin- 
tin,  11  Mees.  &  W.  (Eng.)  277;  Mor- 
gan V.  Marquis,  9  Exch.   (Eng.)    145. 

[aj  Taking  Property  Under  Military 
Order. — An  order  for  confiscation  of 
property  must  be  produced  if  sought 
to  be  made  available  as  justification. 
McCartv's  Admr.  v.  Winn,  1  Ky.  Op. 
177. 

2.  Unwin  v.  St.  Quintin,  11  Mees. 
&   W.    (Eng.)    277. 

3.  Longenecker  v.  Kuhn,  126  App. 
Div.  254,  110  N.  Y.  Supp.  517. 
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2.  Title  or  Right  of  Possession  in  Defendant.  —  As  a  defense,  the 
defendant  may  show  that,  at  the  time  of  the  alleged  conversion,  the 
property,*  or  the  possession,  or  right  of  possession,^  was  in  himself. 
This  would  apply  in  case  the  defendant  was  entitled  to  the  goods  by 
right  of  lien,^  or  as  a  pledgee,  mortgagee,  or  part  owner.'^  A  defendant 
cannot,  however,  set  up  in  defense  any  other  right  of  property  or  of 
possession  other  than  that  under  which  the  property  was  taken.^ 

3.  Property  in  Third  Person.  —  According  to  some  of  the  decisions, 
a  defendant  may  show,  in  defense,  legal  title  in  a  third  person  with- 
out connecting  himself  with  such  title.^  It  is  the  general  rule,  hew- 
ever,  that  a  defendant  cannot  show  property  in  a  third  person  unless 
he  shows  some  claim,  title,  or  interest  in  himself  derived  from  such 
third  person.^"    On  the  other  hand,  many  cases  hold  that  the  fact  of 


4.  111. — Hughes  r.  Lumsden,  8  111. 
App.  185.  Ky. — Young  v.  Ferguson,  1 
Litt.  298.  Mich.— Fifield  r.  Elmer,  25 
Mich.  48.  N.  J.— Hampton  v.  Swisher, 
4  N.  J.  L.  66.  N.  y.— Voltz  v.  BlacK- 
mar,  64  X.  Y.  646;  Woodworth  r.  Mor- 
ris. 56  Barb.  97.  Pa. — Smith  v.  Mc- 
Neal,  68  Pa.  164. 

5.  U.  S. — Tinker  v.  United  States 
Fidelity,  etc.  Co.,  169  Fed.  211.  Ala. 
Steiner  v.  Tranum,  98  Ala.  315,  13  oo. 
H65.  Ga. — Clark  v.  Fleming,  78  Ga. 
782,  4  S.  E.  12;  Geer  v.  Thompson,  4 
Ga.  App.  756,  62  S.  E.  500.  Mass, 
llaynes  r.  Temple,  198  Mass.  372,  84 
K.  E.  467.  Mo, — Baker  f.  Kansas  City, 
C.  &  S.  E.  Co.,  52  Mo.  App.  602.  N,  H. 
Greene  v.  Mead,  18  N.  H.  505.  N.  Y. 
Longenecker  r.  Kuhn,  126  App.  Div. 
254,  110  N.  Y.  Supp.  517;  Button  v. 
Kinnetz,  88  Hun  35,  34  N.  Y.  Supp. 
522.  Tex. — Baldwin  v.  Davidson  &  Co. 
(Tex.  Civ.  App.),  127  S.  W.  562.  W,  Va. 
Smoot  r.  Cook,  3  W.  Va,  172,  100  Am. 
Dec.  741. 

[aj  Equitable  Right. — A  defendant 
would  not  be  guilty  of  conversion,  if 
he  had  a  leg-al  or  equitable  right  to 
the  possession.  Gorder  v-  Hilliboe,  17 
N.  D.   281,  115  N.  W.  843. 

6.  Broadwood  v.  Granara,  10  Exch. 
(Eng.)  417;  Barnewall  v.  Williams,  7 
Man.  &  G.  403,  49  E.  C.  L.  403,  135 
Eng.  Reprint  168;  Brandao  v.  Bar- 
nett,  1  Man.  &  G.  908,  39  E.  C.  L.  1091, 
133  Eng.  Reprint  600;  Binns  v.  Pigot, 
9  C.  &  P.  208,  38  E.  C.  L.  130, 

7.  Ringham  v.  Clements,  12  Q.  B. 
260,  64  e:  C.  L.  259,  116  Eng.  Reprint 
866;  Hisrgins  v.  Thomas,  8  Q.  B.  908, 
55  E.  C.  L.  908,  115  Eng.  Reprint  1116; 
Jones  r.  Davies,  6  Exch.  663, 

8.  Conn. — Thompson     v.     Eose,     16 


Conn.  71,  41  Am,  Dec.  121.  Ga.— Hartz 
V.  Hartz,  13  Ga.  App.  401,  79  S.  E. 
230.  Ill, — Smith  &  Bros.  Typewriter 
Co.  v.  Blakemore,  183  111.  App.  14. 
Mich. — Galvin  v.  Galvin  Brass  &  I, 
Works,  81  Mich,  16,  45  N.  W,  654, 
N.  D. — Erstad  v.  Jacobson,  29  N.  D, 
647,  150  N.  W.  534.  N,  H.— Clark  V. 
Rideout,  39  N.  H.  238.  Pa.— Andrews 
r.  Wade,  3  Sad.  133,  6  Atl.  48,  Tex. 
Logan  V.  Robertson  (Tex.  Civ.  App.), 
83  S,  W,  395;  White  v.  Sterzing,  11 
Tex.  Civ.  App.  553,  32  S,  W.  909.  Eng. 
Lord  V.  Wardle,  3  Bing.  N.  C.  680,  32 
E.  C.  L.  314,  132  Eng.  Reprint  572. 

9,  U,  S, — Eiseman  v.  Maul,  8  Fed. 
Cas.  No,  4,322.  Ala.— Marks  v.  Rob- 
inson, 82  Ala.  69,  2  So,  292.  Conn, 
Morev  v.  Hoyt,  65  Conn.  516,  33  Atl. 
496.  "Mich.— Laird  v.  Coach,  112  Mich. 
628,  71  N.  W,  160;  Wessels  v.  Bee- 
man,  87  Mich.  481,  49  N.  W.  483,  See 
Stearns  v.  Vincent,  50  Mich.  209,  15 
N.  W,  86,  45  Am,  Rep.  37.  N.  J. 
Glenn  v.  Garrison,  17  N,  J.  L.  1;  Le- 
grana  V.  Swayze,  4  N.  J.  L,  287,  N,  Y. 
Schrver  v.  Fenton,  15  App.  Div,  158, 
44  N.  Y,  Supp.  203;  Davis  V.  Hoppock, 
6  Duer  254.  N,  C. — Vinson  v.  Knight, 
137  N.  C.  408,  49  S.  E.  891;  Boyce  v. 
Williams,  84  N.  C,  275,  37  Am.  Rep, 
618;  Rose  v.  Coble,  61  N.  C.  517;  Bar- 
wick  I.  Barwick,  33  N.  C.  80.  But  see 
Barwick  v.  Wood,  48  N,  C.  306.  Ore. 
Krewson  v.  Purdon,  13  Ore.  563,  11  Pae. 
281.  W,  Va.— Smoot  v.  Cook,  3  W,  Va. 
172,  100   Am.   Dec.   741. 

10.  Ala. — Pruitt  V.  Gunn,  151  Ala. 
651,  44  So.  569;  Mitchell  r.  Thomas, 
114  Ala.  459,  21  So.  991.  Cal.— George 
r.  Pierce,  123  Cal.  172,  55  Pac.  775,  56 
Pac.  53.  Colo. — Omaha  &  Grant  Smelt- 
ing &  Eef.   Co.  V.  Tabor,  13   Colo.  41, 
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title  in  a  third  person  does  not  constitute  a  defense.^^  At  times  the 
availability  of  the  defense  turns  on  the  fact  of  possession.  For  ex- 
ample, where*  the  plaintiff  is  peaceably  and  quietly  in  possession  of 
a, chattel  as  his  own,  a  defendant  who  wrongfully  takes  it  from  him 
cannot  defend  by  showing  that  the  chattel  is  not  the  property  of  the 
plaintiff.^^  However,  if  the  plaintiff  was  not  in  possession  at  the  time 
of  the  conversion,  the  defendant  may  set  up  the  right  of  a  third 
person. ^^ 

4.  Acts  of  Plaintiff.  —  Various  acts  on  the  part  of  the  plaintiff 
may  operate  as  a  defense  in  an  action  brought  by  him  for  conversion. 
For  example,  he  may  be  estopped  from  asserting  his  title  to  the  goods, 
as  where  he  knowingly  allows  another  person  to  represent  the  goods 
as  his  own  and  induces  one  to  buy  them  as  the  property  of  such  other 
person.^*  Likewise,  a  conversion  is  waived  by  subsequent  acts  on  the 
part  of  the  plaintiff  whereby  he  represented  himself  as  the  owner.^* 
Again,  the  owner  of  stolen  goods  may  have  been  so  negligent  that 
one  who  purchases  them  in  good  faith  may  set  up  estoppel,^^  although, 
it  has  been  held,  a  recovery  will  not  be  barred  unless  the  owner's 
negligence  was  so  gross  as  practically  amounting  to  a  consent  of  the 
theft." 


21  Pac.  925,  16  Am.  St.  Rep.  185,  5 
L.  R.  A.  236.  Fla.— Skinner  v.  Pinney, 
19  Pla.  42,  45  Am.  Rep.  1.  Kan. 
Huffman  v.  Parsons,  21  Kan.  467.  Me. 
Stevens  v.  Gordon,  87  Me.  564,  33  Atl. 
27;  Clapp  i;.  Glidden,  39  Me.  448.  Md. 
Harker  v.  Dement,  9  Gill.  7,  52  Am. 
Dec.  670.  Mich. — Heilwig  v.  Nybeck, 
179  Mich.  292,  146  N.  W.  141,  Ann. 
Gas.  1915D,  356.  Minn. — Brown  v. 
Shaw,  51  Minn.  266,  53  N.  W.  633. 
Mont. — Reynolds  v.  Fitzpatriok,  28 
Mont.  170,  72  Pac.  510,  23  Mont.  52, 
57  Pac.  452.  Nev.— Ward  v.  Carson 
River  Wood  Co.,  13  Nev.  44.  N.  Y. 
Wheeler  v.  Lawson,  103  N.  Y.  40,  8 
K  E.  360;  Daniels  v.  Ball,  11  Wend. 
57n;  Duncan  v.  Spear,  11  Wend.  54. 
Tex.— O'Brien  v.  Hilburn,  22  Tex.  616. 
Vt. — Marcy  v.  Parker,  78  Vt.  73,  62 
Atl.  19;  Lowry  r.  Walker,  4  Vt.  76. 
Eng. — Glenwood  Lumb.  Co.  v.  Phil- 
lips (1904),  App.  Cas.  405;  Barker  v. 
Furlong  (1891),  2  Ch.  172,  60  L.  J. 
Ch.  368,  64  L.  T.  N.  S.  411,  39  Wkly. 
Rep.  621;  Haggan  v.  Pasley  (1878),  2 
L.  R.  Ir.   573. 

[aj  Bailee  of  Goods. — A  bailee  of 
goods  cannot  question  the  title  of  his 
bailor,  or  set  up  title  in  a  third  per- 
son through  whom  he  does  not  claim. 
Rogers  v.  Lambert,  (1891),  1  Q.  B. 
318,  60  L.  J.  Q.  B.  187,  55  J.  P.  452, 
64  L.  T.   N.  S.  406,  39   W.  R.  114. 

11.    U.  S.— Peru  Plow  &  Imp.  Co.  v. 
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Harker,  144  Fed.  673,  75  C.  C.  A.  475. 
Ark. — Gaines  c.  Briggs,  9  Ark.  40. 
Mass. — Stearns  v.  Dean,  129  Mass.  139. 
Mich. — Carpenter  v.  Carpenter,  154 
Mich.  100,  117  N.  W.  598.  N.  Y. 
Lord  V.  Woolley,  82  Misc.  656,  144  N. 
V.  Supp.  385.  'N.  H.— Harris  r.  Smith, 
71  N.  H.  330,  52  Atl.  854.  Pa.— Solli- 
day  V.  Johnson,  38  Pa.  380.  Tex. 
Moore  r.  'Aldrich,  25  Tex.  Supp.  276. 
Eng.— Barker  v.  Furlong  [1891],  2  Ch. 
172,  60  L.  J.  Ch.  368,  64  L.  T.  N.  S. 
411,  39   Wkly.  Rep.  621. 

12.  Jefferies  r.  Great  Western  Ry. 
Co.,  5  El.  &  B.  802,  85  E.  C.  L.  801,  119 
Eng.   Reprint   680. 

13.  Gadsden  f.  Barrow,  9  Exch.  514; 
Leake  v.  Lovedav,  4  Man.  &  G.  972, 
43  E.  C.  L.  500  134  Eng.  Reprint  399; 
Butler  V.  Hobson,  4  Bing.  (N.  C.)  290, 
33  E.  C.  L.  716,  132  Eng.  Reprint  800. 

14.  See  Gregg  r.  Wells,  10  Ad.  &  El. 
90,  37  E.  C.  L.  71,  113  Eng.  Reprint 
35.  Compare,  however,  Sandys  v.  Hodg- 
son, 10  Ad.  &  El.  472,  37  E.  C.  L. 
258,  113  Eng.  Reprint  179.  Both  of 
these  cases  were  in  detinue  but  the 
same  principle   applies   in   trover. 

15.  Weakley  v.  Evans  (Tenn.  Ch.), 
46  S.  W.   1070. 

16.  Morrison  r.  Buchanan,  6  C.  & 
P.  18,  25  E.  C.  L.  299;  Beckwith  v. 
Corral,  3  Bing.  444,  11  E.  C.  L.  220, 
130  Eng.  Reprint  584. 

17.  Pease  v.  Smith,  61  N.  Y.  477. 
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5.  Matters  Not  Constituting  a  Defense.  —  a.  In  General.  —  De- 
fenses must  go  to  the  gist  of  the  action,  otherwise  they  will  not  avail. 
For  example,  it  is  no  defense  that  the  defendant  acted  upon  the  advice 
of  counsel  ;^^  or  in  obedience  to  orders  of  superior  officers  in  case  there 
was  no  duress;^®  or  that  he  offered  to  return  or  even  did  return  the 
goods  ;^°  or  that  the  wrongful  act  was  not  attended  with  any  gain  or 
profit  to  the  defendant  ;^^  or  that  the  property  was  destroyed  after  its 
conversion ;"  or  that  some  one  else  converted  the  property  before  the 
defendant  did  -p  or  that  the  goods  were  subsequently  taken  from  the 
defendant  by  legal  process.^*  ^Moreover,  it  is  no  defense  that  the  de- 
fendant is  a  purchaser  for  value  and  wilhout  notice  of  the  real  owner's 
rights,^^  except  in  case  of  money  and  negotiable  instruments.^^ 

b.  Return  of  Goods.  —  When  goods  have  been  converted,  the  in- 
jured party  may  stand  upon  his  legal  rights.  He  is  not  obliged  to 
compromise,  or  to  take  back  the  goods  upon  restoration  offered.-^  The 
plaintiff  may  refuse  to  accept  an  offered  return  and  recover  their 
value,  and  even  if  the  plaintiff  does  accept  the  proffered  goods  such 
fact  does  not  go  in  bar  of  the  action,  but  merely  in  mitigation  of 
damages.2^    The  plaintiff  still  has  the  right  to  recover  damages  com- 


18.  First  Nat.  Bank  v.  Slack,  19 
111.  App.  330. 

19.  Ark. — Hardage  v.  Coffman,  24 
Ark.  256.  Ky.— Hayden  r.  Crais,  1  Ky. 
Op.  222.  Compare  McCarty's  Admr.  V. 
Winn,  1  Ky.  Op.  177.  Tenn. — Weath- 
erspoon  v.  Woodey,  5  Coldw.  149; 
Witherspoon  r.  Woodv,  4   Coldw.   605. 

20.  See  infra,  ^mi,  D,  5,  b. 

21.  U.  S.— Flagg  r.  Mann,  3  Sumn. 
84,  9  Fed.  Gas.  No.  4,848.  Conn. 
Piatt  V.  Tuttle,  23  Conn.  233.  Ind. 
First  Nat.  Bank  v.  Eansford,  55  Ind. 
App.  663,  104  N.  E.  604.  Me.— Mc- 
Pheters  v.  Page,  83  Me.  234,  22  Atl. 
101,  23  Am.  St.  Rep.  772. 

22.  m.— Scott  V.  Rogers,  56  111. 
App.  571.  Miss. — Mason  v.  O'Brien,  42 
Miss.  420.  Va. — Craufurd's  Admr.  v. 
Smith's  Exr.,  93  Ya.  623,  23  S.  E.  235, 
25  S.  E.  657. 

23.  Warren  v.  Barnett,  83  Ala.  208, 
3  So.  609;  Kruse  r.  Seeger  &  Guernsey 
Co.,  16  N.  Y.  Supp.  529,  afflrming  15 
N.  Y.  Supp.  825,  40  N.  Y.  St.  285. 

24.  Minn. — Klein  v.  Ferichs,  127 
Minn.  177,  149  N.  W.  2.  Mich.— Erie 
Preserving  Co.  v.  Witherspoon,  49 
Mich.  377,  13  N.  W.  781.  N.  Y. 
Pinckney  r.  Darling,  158  N.  Y.  728,  53 
N.  E.  1130,  affirming  3  App.  Div.  553, 
38  N.  Y.  Supp.  411,  73  N.  Y.  St.  831. 
Vt.— Irish  r.  Cloves,  8  Vt.  30,  SO  Am. 
Dec.   446. 

25.  Milner  &  Kettig  Co.  r.  Deloach 
Mill  Mfg.  Co.,  139  Ala.  645,  36  So.  765, 


101     Am.     St.     Rep.     63;    Robinson    V. 
Hodgson,   73   Pa.  202. 

26.  State    v.   Omaha   Nat.   Bank,  59 
Neb.   483,   81    N.    W.   319. 

27.  See    Wooley    v.    Carter,   7   N.   J. 
L.   85,   n    Am.   Dec.   520,  note. 

28.  U.  S.— Western  Land  &  C.  Co. 
v.  Hall,  33  Fed.  236.  Ala.— Gray  v. 
Crocheron,  8  Port.  191.  Ark.— Kelly 
r.  McDonald,  39  Ark.  387;  Warner  v. 
Capps,  37  Ark.  32.  Colo. — Murphv  v. 
Hobbs,  8  Colo.  17,  5  Pac  637.  Conn. 
Shelton  v.  French,  33  Conn.  489.  D.  C. 
Whittingham  r.  Owen,  8  ilack.  277. 
Ga, — Bodega  v.  Perkerson,  60  Ga.  516; 
Tharp  v.  Anderson,  31  Ga.  293.  111. 
Barrelett  v.  Bellgard,  71  111.  280;  Y.  M. 
C.  A.  r.  Harmon,  61  111.  App.  639.  Ind. 
Cardwill  r.  Gilmore,  86  Ind.  428;  Smith 
r.  Downing,  6  Ind.  374.  la. — Munier 
r.  Zachary,  138  Iowa  219,  114  N.  W. 
525,  18  L.  R.  A.  N.  S.  572.  Mass. 
Greenfield  Bank  v.  Leavitt,  17  Pick.  1, 
28  Am.  Dec.  268;  Wheelock  v.  Wheel- 
wright, 5  Mass.  104.  Minn.— Klein  v. 
Frerichs,  127  Minn.  177,  149  N.  W,  2; 
Carpenter  r.  American  Bldg.  &  L. 
Assn.,  54  Minn.  403,  56  N.  W.  95,  40 
Am.  St.  Rep.  345;  Oleson  v.  Newell,  13 
Minn.  186.  Mont.— De  Celles  r.  Casev, 
48  Mont.  568,  139  Pac.  586.  Mo. 
Sparks  v.  Purdy,  11  Mo.  219;  Easton 
V.  Woods,  1  Mo.  506.  Neb.— Coburn  v. 
Watson,  48  Neb.  257,  67  N.  W.  171; 
Watson  V.  Coburn,  35  Neb.  492,  53  N, 
W,  477,     N,  y.— Pinckney  r.   Darling, 
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mensurate  with  the  injury  suffered  from  the  defendant's  wrongful 
aet,^^  although  before  the  bringing  of  the  suit  the  goods  have  been 
returned  to  h*im.^°  By  force  of  statute,  however,  a  tender  of  the 
property  by  the  defendant  may,  in  eases  where  plaintiff  has  made  no 
demand  as  a  condition  precedent,  affect  the  right  of  the  plaintiff  to 
recover.^^ 

IX.  TRIAL.  —  A.  In  General.  ^^  —  Upon  the  trial  of  an  action 
in  trover,  the  general  rules  governing  other  actions  sounding  in  tort 
apply.  Thus,  a  nonsuit  may  be  directed  where  there  is  no  proof  of 
a  conversion,^^  and  the  court  may  in  its  discretion  allow  evidence  to 


158  N.  T.  728,  53  N.  E.  1130;  Kelly  V. 
Mesier,  21  App.  Div.  253,  47  N.  Y. 
iSupp.  675.  N.  C. — Waller  r.  Bowling, 
108  N.  C.  289,  12  S.  E.  990,  12  L.  E. 
A.  261.  Ohio.— Baltimore  &  O.  E.  Co. 
f.  O'Donnell,  49  Ohio  St.  489,  32  N.  E. 
476,  34  Am.  St.  Eep.  579,  21  L.  E.  A. 
117.  Pa.— Whitaker  v.  Houghton,  86 
Pa.  48;  Tracey  v.  Good,  1  Clark  472,  3 
Pa.  L.  J.  135.  S.  D. — Arneson  v.  Ner- 
ger,  34  S.  D.  201,  147  N.  W.  982.  Tex. 
Mutual  Loan  &  Inv.  Co.  v.  Matthews 
(Tex.  Civ.  App.),  176  S.  W.  924;  King 
V.  Bocrne  St.  Bk.  (Tex.  Civ.  App.),  159 

5.  W.  433;  Baldwin  v.  Davidson  &  Co. 
(Tex.  Civ.  App.),  127  S.  W.  562;  Craw- 
ford V.  Thomason,  53  Tex.  Civ.  App. 
561,  117  S.  W.  181.  Vt.— Park  v.  Mc- 
Daniels,  37  Vt.  594;  Yale  v.'  Saunders, 
16  Vt.  243.  W.  Va.— Arnold  v.  Kelly, 
4  W.  Va.  642.  Wis.— Thomas  v.  Wies- 
mann,  44  Wis.  339.  Eng. — Clendon  v. 
Dinneford,  5  Car.  &  P.  13,  24  E.  C.  L. 
429;   Hay  ward  v.  Seaward,  1  Moore  & 

6.  459,  28  E.  C.  L.  490.  Can.— Gauham 
V.  St.  Lawrence  etc.  E.  Co.,  3  Ont. 
App.  392;  MacKenzie  r.  Scotia  Lumber 
etc.  Co.,  47  Nova  Scotia  115. 

[a]  Proceeds  of  Goods. — The  re- 
ceipt by  the  owner  of  the  proceeds 
arising  from  the  sale  of  converted 
goods  is  not  a  bar  to  the  action.  Wat- 
son V.  Coburn,  35  Neb.  492,  53  N.  W. 
477. 

29.  Greenfield  Bank  v.  Leavitt,  17 
Pick.  (Mass.)  1,  28  Am.  Dec.  268;  Hig- 
gins  V.  Whjtney,  24  Wend.  (N.  Y.)  379. 

30.  Ark.— Walker  v.  Fuller,  29  Ark. 
448.  N.  Y.— Eeynolds  r.  Shuler,  5  Cow. 
323;  Murray  v.  Burling,  10  Johns.  172 
176.  W.  Va.— Arnold  f.  Kelly,  4  W. 
Va.  642. 

[a]  Restoration  Before  Suit. —  (1) 
That  the  goods  were  returned  before 
the  commencement  of  the  suit,  is  no 
defense.  Barrelett  r.  Bellgard,  71  HI, 
280.     (2)   It  is  said,  however,  in  Laws 
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of  England,  Vol.  27,  p.  916,  that  "if 
the  goods  were  returned  before  action 
brought,  the  defendant  is  entitled  to 
judgment  in  the  action,  unless  the 
plaintiff  proves  that  he  has  suffered 
special  damage  by  being  deprived  of 
them  for  a  time."  In  the  case  of 
Smith  V.  Downing,  6  Ind.  374,  it  was 
held  (3)  that  where  on  the  trial  it 
was  proved  that  the  goods  had  been 
restored  to  the  owner,  and  it  was  not 
shown  that  the  plaintiff  had  suffered 
any  damage  from  the  seizure,  and 
judgment  was  rendered  in  favor  of  the 
defendant,  plaintiff  is  not  entitled  to 
a  new  trial. 

31.  See  infra,  this  note. 

[a]  Under  the  Georgia  practice,  the 
statute  provides  that  if  the  defendant 
at  the  first  term  tenders  the  property 
to  the  plaintiff,  together  with  a  reason- 
able hire  for  the  same  since  the  con- 
version, the  costs  shall  be  paid  by  the 
plaintiff  unless  he  can  prove  a  previous 
demand  and  refusal.  Under  this  stat- 
ute, it  is  held  that  where  the  property 
sued  for  consists  of  cumbrous  articles, 
such  as  an  engine  and  boiler  and  cot- 
ton gin,  and  the  plaintiff  is  a  non- 
resident of  the  county  in  which  the 
same  is  situated,  a  bona  fide  offer  to 
deliver  the  same  at  any  railroad  sta- 
tion in  that  county  which  the  plaintiff 
may  select  is  sufficient  to  constitute  a 
proper  tender.  Trammell  v.  Mallory, 
115  Ga.  748,  42  S.  E.  62. 

32.  See  the  title  "Trial." 

33.  Ga. — Brooke  r.  Lowe,  122  Ga. 
358,  50  S.  E.  146;  Allen  V.  Fader,  17 
Ga.  App.  290,  86  S.  E.  643.  N.  Y. 
Eansom  v.  Wetmore,  39  Barb.  104. 
S.  C— Eakestraw  v.  Flovd,  54  S.  C.  288, 
32  S.  E.  419.  Can.— Crangle  r.  Clift, 
4  Newfoundl.   322. 

See  generally  the  title  "Dismissal, 
Discontiaiuance  and  Nonsuit." 


TBOVEB  AND  CONVERSION 


57 


be  admitted  out  of  its  regular  order.^"  However,  in  an  action  at  law 
for  conversion,  equities  between  the  parties  are  not  ordinarily  proper 
subjects  of  inquiry.^^ 

B.  Questions  of  Fact  and  op  Law.  —  As  in  other  actions,  ques- 
tions of  fact  in  case  of  conflicting  evidence  are  for  the  jury.  This 
applies  to  disputed  questions  of  title  and  right  to  possession,^"  whether 
there  has  been  a  conversion,"  and  the  intent  and  good  faith  of  the 
defendant  in  taking  the  goods  wh.en  made  an  issue.^^  It  is  likewise 
for  the  jury  to  determine  the  value  of  the  property  converted,^'''  and 
to  assess  the  damages.*"  Also  whether  there  was  a  settlement  or  a 
waiver  of  the  tort,  is  a  question  for  tho  jury  where  the  acts  or  con- 
duct of  the  plaintiff  are  placed  in  evidence." 

C.  Instructions.  —  In  accordance  with  the  rules  elsewhere  treated,*^ 
the  instructions  must  be  correct,  adapted  to  the  issues,  and  sufficient 


34.  Dexter  v.  Dexter,  24  Jones  &  S. 
568,  4  N.  Y.  Supp.  712,  affirmed  in  132 
N.  Y.  540,  30  N.  E.  68,  23  N.  Y.  St. 
208;  Dodge  v.  Goodell,  16  E.  I.  48,  12 
Atl.   236. 

35.  Gandv  v.  Collins,  160  App.  Div. 
525,  146  N.'  Y.  Supp.  89;  Womble  V. 
Leach,  83  N.  C.  84. 

36.  Ala.— Posey  v.  Gamble,  157  Ala. 
655,  47  So.  569.  Ga.— Grier  v.  North 
&  S.  M.  St.  R.  Co.,  120  Ga.  353,  47 
S.  E.  898.  111.— Crerar  v.  Daniels,  209 
111.  296,  70  N.  E.  569  (affirming  109 
111.  App.  654);  Wright  v.  Sipple,  179 
111.  App.  386.  Me. — Beedy  r.  Macom- 
her,  47  Me.  451.  Mass. — Rogers  v. 
Dutton,  182  Mass.  187,  65  N.  E.  56. 
Minn. — Schall  v.  Northland  M.  Car  Co., 
123  Minn.  214,  143  N.  W.  357;  Mueller 
V.  Olsen,  90  Minn.  416,  97  N.  W.  115. 
Mo. — Blackmer  r.  Cleveland  C  .  C.  & 
St.  L.  R.  Co.,  101  Mo.  App.  557,  73  S. 
W.  913.  N.  Y. — Lawrence  f.  Wilson, 
64  App.  Div.  562,  72  N.  Y.  Supp.  289. 
N.  C. — Thompson  v.  Andrews,  53  N.  C. 
453.  N".  D. — Simmons  r.  McConville, 
19  N.  D.  787,  125  N.  W.  304.  S.  C 
Prater  v.  Wilson,  55  S.  C.  468,  33  S. 
E.  561.  Wash. — Galler  v.  McMahon, 
51  Wash.  473,  99  Pac.  309. 

See  generally  the  title  "Province  of 
Judge  and  Jury." 

37.  TJ.  S. — Morris  v.  Springfield 
Third  Nat.  BanK,  142  Fed.  25,  73  C.  C. 
A.  211.  Ala. — Alabama  Cotton  Pro- 
ducts V.  Myriek,  151  Ala.  626,  44  So. 
587;  Alabama  Cotton  Oil  Co.  v.  Wee- 
den,  150  Ala.  587,  43  So.  926.  Cal. 
Poggi  V.  Scott,  167  Cal.  372,  139  Pac. 
815,  51  L.  R.  A.  (N.  S.)  925.  Ky. 
Johnson  v.  Kelley,  32  Kv.  L.  Rep.  701, 
106     S.     W.     864.     Mass.— ScoUard    v. 


Brooks,  170  Mass.  445,  49  N,  E.  741, 
Mich. — Burgess  v.  Isherwood,  101 
Mich.  319,  59  N.  W.  602.  Minn.— Wood- 
worth  El.  Co.  V.  Theis,  109  Minn.  4, 
122  N.  W.  310.  Mo.— Smith  r.  Jeffer- 
son Bank,  120  Mo.  App.  527,  97  S.  W. 
217.  N.  Y.— Duffus  V.  Bangs,  122  N, 
Y,  423,  25  N.  E.  980.  N.  C— Nichols 
r.  Newsom,  4  N.  C.  17,  6  N.  C.  302. 
Tex. — Copeland  r.  Porter  (Tex.  Civ, 
App.),  169  S.  W.  915;  Hitson  r.  Hurt, 
45  Tex.  Civ.  App.  360,  101  S.  W.  292. 
Utah.— Bowe  r.  Palmer,  36  Utah  214, 
102  Pac.'l007,  24  L.  R.  A.  (N.  S.)  226. 
V/is.— Schultz  V.  Becker,  131  Wis.  235, 
110  N.  W.  214.  Eng.— Philpot  v.  Kel- 
lov,  3  Ad.  &  El.  106,  1  H.  &  W.  134, 
4  L.  J.  K.  B.  139,  4  N.  &  M.  611,  30 
E.  C.  L.  70,  111  Eng.  Reprint  353; 
Mires  r.  Solebay,  2  Mod.  242,  86  Eng. 
Reprint   1050. 

38.  Ala.— Conner  V.  Allen,  33  Ala, 
515.  N.  H.— Walker  v.  Wetherbee,  65 
N.  H.  656,  23  Atl.  621.  N.  Y.— An- 
drews V.  N.  J.  Steamboat  Co.,  23  Hun 
545.  Pa. — Birkle  r.  Coleman,  50  Pa. 
Super.  105.  Tex. — Copeland  r.  Por- 
ter (Tex.  Civ.  App.),  169  S.  W.  915. 

39.  Eshom  f.  Eshom,  18  Ariz.  170, 
157  Pac.  974;  Hitchcock  v.  McElrath, 
72   Cal.   565,  14   Pac.   305. 

40.  Cal.— Hitchcock  r.  McElrath,  72 
Cal.  565,  14  Pac.  305.  Colo.— Pedroni 
r.  Eppstein,  17  Colo.  App.  424,  68  Pac. 
794.  N.  Y. — Davison  r.  Guardian  Stor- 
age etc.  Co.,  144  N.  Y.  Supp.  601,  al- 
lowance  for  interest. 

41.  Baxter  v.  Woodward,  191  Mich. 
379,  158  N.  W.  137,  Ann.  Cas.  1918C, 
946;  Traynor  v.  Johnson,  1  Head 
(Tenn.)    51. 

42.  See  the  title  "Instructions." 
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for  the  guidance  of  the  jury  in  the  case,^^  but  it  is  not  error  to  refuse 
to  give  requested  instructions  which  are  sufficiently  covered  by  other 
instructions.**  The  jury  should  be  properly  instructed  as  to  the  right 
of  property  and  possession  essential  in  the  plaintiff,*^  as  to  what  must 
be  proved  to  constitute  conversion  under  the  pleadings  of  the  par- 
ticular case  at  bar,*"  and  also  as  to  the  measure  of  damages  applicable 
to  the  circumstances  of  the  case.*'^  Furtlier,  the  instructions  should 
bf  limited  to  the  issues  of  the  case/^  although  they  should  cover  all 
the  issues/^  should  be  confined  to  the  evidence,^"  and  not  be  mis- 
leading.^^ ]\Ioreover,  the  instructions  must  not  invade  the  province 
of  the  jury  by  passing  upon  questions  of  fact  which  it  is  alone  in  the 
power  of  the  jury  to  decide.^^ 


43.  Berman  v.  Kling,  81  Conn.  403, 
71   Atl.   507. 

[a]  It  is  error  to  charge  the  jury 
to  the  effect  that  the  plaintiff  must 
satisfy  the  jury  throughout  the  entire 
case  of  the  correctness  of  his  story, 
Wright  r.  Sipple,  179  111.  App.  386. 

44.  Conn. — Berman  v.  Kling,  81 
Conn.  403,  71  Atl.  507.  111.— Wright  v. 
Sipple,  179  111.  App.  386.  Mass. 
Spaulding  v.  Jennings,  173  Mass.  65, 
53  N.  E.  204.  S,  D.— Smith  v.  Hawlev, 
14  S.  D.  638,  86  N.  W.  652.  Tex. 
France  v.  Gibson  (Tex.  Civ.  App.),  101 
S.  W.  536. 

45.  Cal. — Darden  v.  Callaghan,  96 
Cal.  xvii,  31  Pac.  263.  Conn.— Petti- 
bone  V.  Phelps,  13  Conn.  445,  35  Am. 
Dec.  88.  111.— Lantz  v.  Drum,  44  111. 
App.  607.  Mo. — Robinson  v.  Camp- 
bell, 8  Mo.  365;  Thomas  v.  Eamsey,  47 
Mo.  App.  84.  N.  C. — Khea  v.  Deaver, 
85  N,  C.  337. 

46.  Ark. — Zachary  v.  Pace,  9  Ark. 
212,  47  Am.  Dec.  744.  Conn.— Tucker 
V.  Housatonic  R.  Co.,  39  Conn.  447; 
Hill  V.  Hayes,  38  Conn.  532.  la.— See 
Brown  v.  Dubuque  A.  Mfg.  Co.,  163 
Iowa  343,  144  N.  W.  613.  Me.— Scott 
f.  Perkins,  28  Me.  22,  48  Am.  Dec.  470. 
Mo. — Ireland  v.  Horseman,  65  Mo.  511; 
Sparks  v.  Purdv,  11  Mo.  219;  Wimberly 
V.  Pitner,  66  'Mo.  App.  633.  N.  Y. 
Koe  V.  Campbell,  40  Hun  49.  Utah. 
Neder  v.  Jennings,  28  Utah  271,  78 
Pac.  482.  Wis.— Bricklcy  v.  Walker, 
68  Wis.  563,  32  N.  W.  773. 

47.  U.  S. — Downing  f.  Outerbridge, 
79  Fed.  931,  25  C.  C.  A.  244;  Fisher  v. 
Brown,  70  Fed.  570,  17  C.  C.  A.  225, 
37  U.  S.  App.  407.  HI.— Sturges  v. 
Keith,  57  111.  451,  11  Am.  Rep.  28.  Mo. 
Banner  Lumber  Co.  v.  McDermott,  128 
Mo.  App.  89,  106  S.  W.  583.  N.  Y. 
Johnston  v.  Albany  Dry-Goods  Co.,  12 
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App.  Div.  608,  43  N.  Y.  Supp.  164. 
Wis.— Gauche  v.  Milbrath,  94  Wis.  674, 
69  N.   W.  999. 

48.  Cal. — Darden  v.  Callaghan,  96 
Cal.  xvii,  31  Pac.  263.  Ga.— Barnett 
V.  Speir,  93  Ga.  762,  21  S.  E.  168. 
Mont. — Yoder  v.  Reynolds,  28  Mont. 
183,   72  Pac.  417. 

49.  White   v.  Dinkins,  19  Ga.  285. 
[aj     An  instruction  that  selects  only 

a  part  of  the  factors  that  might  enter 
into  the  consideration  of  damages, 
making  them  the  sole  and  decisive  fac- 
tors, is  erroneous.  Barker  v.  S.  A. 
Lewis  Storage  &  Transfer  Co.,  78 
Conn.  198,  61  Atl.  363. 

50.  Ala.— Steinhardt  v.  Bell,  80  Ala. 
208;  Lefkovitz  v.  Lester,  11  Ala.  App, 
504,  66  So.  894.  Cal.  —  Gray  •;;.  Eschen, 
125  Cal.  1,  57  Pac.  664.  Ga.— Knox  v. 
Cook,  119  Ga.  689,  46  S.  E.  868.  111. 
Bennct  V.  Gilbert,  194  111.  403,  62  N. 
E.  847  (affirming  94  111.  App.  50^;; 
Bailey  v.  Godfrey,  54  111.  507,  5  Am. 
Rep.  157;  Clement  V.  Boone,  5  111.  App. 
109.  Minn. — Boxcll  r.  Robinson,  82 
Minn.  26,  84  N.  W.  635.  Mo.— Wilson 
V.   Petty,   21   Mo.  417. 

51.  Conn. — Barker  v.  S.  A.  Lewis 
Storage  &  Tr.  Co.,  78  Conn.  198,  61  Atl. 
363.  Ga. — Klassing  r.  Pavlovski,  134 
Ga.  815,  68  S.  E.  614.  111.— Spaar  v. 
Slakis,  IffO  111.  App.  304;  Wright  V. 
Sipple,  179  111.  App.  386.  Ky.— Lowry 
V.  Bcckner,  5  B.  Mon.  41.  N.  Y. 
Johnson  v.  Blaney,  198  N.  Y.  312,  91 
N.  E.  721, 

52.  Ala.— Posey  v.  Gamble,  157  Ala. 
655,  47  So.  569;  Hudson  v.  Bauer  Gro- 
cery Co.,  105  Ala.  200,  16  So.  693. 
Colo.— Benson  v.  Eli,  16  Colo.  App.  494, 
66  Pac.  450.  111.— Snell  v.  Weir,  59 
111.  494.  la.— Dovle  r.  Burns,  123  Iowa. 
488,  99  N.  W.  195.  Mich.— Schmitt- 
diel    V.   Moore,    101    Mich.    590,    60    N. 
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D.  Verdict  and  Findings.  —  In  a  trial  without  a  jury  the  findings 
should  follow  the  general  rules  elsewhere  discussed.^^  In  a  jury  case, 
a  verdict  for  the  plaintiff  usually  consists  in  a  formal  finding  in  his 
favor  with  an  assessment  of  the  amount  of  damages,^*  or,  it  may  be, 
a  fixing  of  the  value  of  the  property  found  to  be  converted.^^  It  is 
error  to  direct  a  verdict  for  a  certain  fixed  amount  where  the  evi- 
dence as  to  the  value  of  the  property  is  in  conflict,^^  and  even  in 
absence  of  proof  of  value,  it  is  error  tc  direct  a  verdict  for  the  de- 
fendant, since  the  plaintiff,  if  conversion  is  shown,  is  entitled  to 
nominal  damages  at  least."  The  verdict  must  be  responsive  to  the 
issue  or  issues  presented,^^  and  where  the  amount  of  the  verdict  is 
apparently  largely  in  excess  of  the  real  market  value  of  the  property, 
a  reversal  will  be  ordered.'^  An  alternative  verdict  may  be  pre- 
scribed by  statute,  the  plaintiff  being  permitted  to  state  whether  he 
desires  a  verdict  for  mere  damages  or  for  the  recovery  of  the  property, 
or  for  an  alternative  verdict  for  the  recovery  of  the  property  or  its 
value.^°  Where  there  are  joint  defendants,  the  verdict  may  be  sep- 
arated, a  part  being  in  favor  of  a  defendant  not  proven  guilty  of  the 
conversion,  another  part  assessing  damages  against  another  defend- 
ant." Where  special  findings  are  made,  they  must  cover  such  facts 
as  will  enable  the  court  to  pass  judgment  thereon.*^^ 


W.  279;  Reed  r.  Gould,  93  Mich.  359, 
53  N.  W.  356.  Mo. — Bower  r.  Bower, 
97  Mo.  App.  674,  71  S.  W.  739.  N.  Y. 
Dakin  r.  Elmore,  127  App.  Div.  457, 
111  N.  Y.  Supp.  519;  Goodwin  r.  Som- 
mer,  49  Misc.  552,  97  N.  Y.  Supp.  960. 

53.  See  the  title  "Findings  and 
Conclusions." 

54.  U.  S.— United  States  r.  Yukers, 
60  Fed.  641,  9  C.  C.  A.  171.  Cal.— Troy 
r.  Clarke,  30  Cal.  419.  Ga.— McFar- 
land  r.  Morrison.  143  Ga.  251,  84  S. 
E.  540;  O'Neil  Mfg.  Co.  r.  Woodley, 
118  Ga.  114,  44  S.  E.  980.  N.  Y.— Fer- 
rier  v-  Manning,  25  Misc.  531,  54  N.  Y. 
Supp.  1019.  Okla.— Hopkins  v.  Ui- 
pert,  11  Okla.  630,  69  Pac.  883. 

See  generally  the  title   "Verdict," 

55.  Baum  Iron  Co.  v.  Union  Sav. 
Bank,  50  Neb.  387,  69  N.  W.  939. 

56.  Elder  r.  Woodruff  Hardware  & 
Mfg.  Co.,  16  Ga.  App.  255,  85  S.  E. 
268.     See   the  title    "Verdict." 

57.  Stamps  v.  Thomas,  7  Ala.  App. 
622,   62   So.   314. 

58.  Ala. — Toulmin  v.  Lesesne,  2  Ala. 
359.  Ga.— Feeples  v.  Felton,  14  Ga. 
App.  5,  80  S.  E.  21.  111.— Swartwout 
V.  Evans,  37  111.  442.  N.  Y.— Taylor  v. 
Bowen,  52  App.  Div.  126,  65  N.  Y. 
Supp.   36. 

59.  George  R.  Barse  Live-Stock  &  C. 
Co.   V.   Guthrie,    50   Kan.   467,   31    Pac, 


1071;  Meixell  f.  Kirkpatrick,  29  Kan. 
679. 

60.     See  the  statutes. 

[a  J  Thus,  in  Georgia,  it  is  pro- 
vided, under  §5335  of  the  Civil  Code, 
that  the  plaintiff  in  an  action  to  re- 
cover personal  property  may  say,  upon 
the  trial,  whether  he  will  accept  an  al- 
ternative verdict  for  the  property  or 
its  value,  or  whether  he  will  demand 
a  verdict  for  the  damages  alone,  or  for 
the  property  alone  and  its  hire,  if  any; 
and  it  is  the  duty  of  the  court  to  in- 
struct the  jury  if  they  believe  the 
plaintiff  entitled  to  recover,  to  render 
the  verdict  as  the  plaintiff  may  thus 
elect.  Trammell  v.  Mallory,  115  Ga. 
748,  42  S.  E.  62.  See  also  Mallory 
Bros.  &  Co.  r.  Moon,  130  Ga.  591,  6X 
S.  E.  401;  Ross  v.  McDuffie,  91  Ga. 
120,  16  S.  E.  648;  Marshall  v.  Livimg- 
ton,    77    Ga.    21. 

61.  Ark.— Ray  v.  Light,  34  Ark. 
421.  Fla. — Peacock  f.  Feaster,  51  Fla. 
269,  40  So.  74.  Ind. — Walling  r.  Lewis, 
119  Ind.  496,  21  N.  E.  1108.  Me.— Pow- 
ers f.  Sawyer,  46  Me.  160.  W.  Va. 
Tracv  v.  Cloyd,  10  W.  Va.  19.  Eng. 
Nico'll  r.  Glennie,  1  Mees.  &  S.  588, 
105   Eng.   Reprint   220. 

See  the  title  "Verdict." 

62.  Cal.— McCray  r.  Burr,  125  Cal. 
636,  58  Pac.  203.     Ind.— Kehr   v.  Hall, 
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X.  JUDGMENT.  —  A.  In  General.^^  _  in  trover,  judgment  when 
rendered  for  the  plaintiff  is,  ordinarily,  merely  for  the  recovery 
of  damages  for  the  conversion,^*  but  judgment  for  plaintiff  in  any 
amount  cannot  be  rendered  in  absence  of  proof  as  to  the  quantity  or 
value  of  the  property  converted. *^^  While  a  judgment  must  conform 
to  the  complaint  and  evidence  in  the  case,^''  yet  an  allegation  of  de- 
tention of  the  goods  coupled  with  averments  of  conversion  will  not 
defeat  a  judgment  for  the  value  of  the  property  even  though  the  com- 
plaint asked  for  the  recovery  of  the  property  or  for  its  value.*^^  In 
some  jurisdictions,  however,  a  judgment  in  an  alternative  form  is  per- 
missible, that  is,  "that  the  defendant  restore  the  goods  or  pay,  etc,"*^^ 
A  judgment  founded  upon  a  defective  verdict  while  erroneous,  is  not 
necessarily  void,*'^  and  a  judgment  awarding  to  the  plaintiff  the  pos- 
session of  "the  property"  is  sufficiently  certain  when  the  complaint 
identifies  the  property/"  There  may  be  a  joint  judgment  against  joint 
tort  feasors  who  are  sued  jointly.^^ 

B.  Effect  of  Judgment.  —  A  recovery  in  trover  vests  the  prop- 
erty in  the  goods  in  the  defendant  as  against  the  plaintiff,  and  by 
relation  from  the  time  of  the  conversion.'^-  Some  cases  hold  that  the 
judgment  itself  effectuates  a  transfer  of  title,^^  but  the  weight  of 
authority  is  that  the  plaintiff's  title  is  not  divested  until  the  satis- 
faction of  the  judgment,^*  and  it  has  been  held  that  the  judgment 


117  Ind.  405,  20  N.  E.  279.  N.  Y. 
Hill  V.  Covell,  1  N.  Y.  522.  Wash. 
Rice  V.  Knostman,  45  Wash.  282,  88 
Pae.  194.  Eng. — Mires  v.  Solebay,  2 
Mod.   242,   86   Ens?.   Eeprint   1050. 

See  the  title  "Verdict." 

As  to  special  interrogatories,  see  the 
title  "Special  Interrogatories  to  Jur- 
ies. ' ' 

63.  See  generally  the  title  "Judg- 
ments. ' ' 

64.  Ala.— Kyle  v.  Caravello,  103 
Ala.  150,  15  So.  527.  111.— Kern  v. 
Woolscy,  34  111.  App.  551.  N.  Y. 
Schwartz  v.  Marks,  52  Misc.  109,  10 1 
N.  Y.  Supp.  792.  N.  C— Stephens  v. 
Koonce,  103  N.  C.  266,  9  S.  E.  315. 

65.  Bric'ker  v.  Whisler  (Ind.  App.) 
117  N.  E.  550. 

66.  Kyle  v.  Caravello,  103  Ala.  150, 
15  So.  527;  ,  Faulkner  v.  First  Nat. 
Bank,  130  Cal.  258,  62  Pac.  463. 

67.  Faulkner  v.  First  Nat.  Bank,  130 
Cal.  258,  62  Pae.  463.  See  also  Hatch- 
ings V.  Castle,  48  Cal.  152. 

68.  See  the  statutes  and  Copewood 
V.  Taylor's  Admr.,  7  Port.  (Ala.)  33; 
Marshall  v.  Livingston,  77  Ga.  21; 
Mitchell  r.  Printup,  19  Ga.  579. 

69.  Hogue  V.  Fanning,  73  Cal.  54, 
14  Pac.  560. 
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70.  Hogue  V.  Fanning,  73  Cal.  54, 
14  Pac.  560. 

71.  Gerrish  v.  Cummings,  4  Cush. 
(Mass.)    391. 

72.  U.  S.— St.  Louis  Third  Natl. 
Bank  v.  Rice,  161  Fed.  822,  88  C.  C.  A. 
640,  23  L.  R.  A.  N.  S.  1167.  Ala. 
Oriel  V.  Pollak,  105  Ala.  249,  16  So. 
704.  Md. — Hepburn  v.  Sewell,  5  Harr. 
&  J.  211,  9  Am.  Dec.  512.  N.  H.— Smith 
V.  Smith,  50  N.  H.  212.  Ohio.— Ache- 
son  V.  Miller,  2  Ohio  St.  203,  59  Am. 
Dec.  663.  Tex.— Greer  v.  Lafayette  Co. 
Bank  (Tex.  Civ.  App.),  47  S.  W.  737. 
Eng. — Buckland  v.  Johnson,  15  C.  B. 
145,  2  C.  L.  R.  784,  80  E.  C.  L.  145, 
139  Eng.  Reprint  375;  Cooper  v.  Shep- 
herd, 3  C.  B.  266,  4  D.  &  L.  218,  54  B. 
C.  L.  265,  136  Eng.  Reprint  107. 

73.  Me. —  Carlisle  r.  Burlev,  3  Me, 
250.  S.  C— Hawkins  r.  Collins,  61  S, 
C.  537,  39  S.  E.  768.  Eng.— Adams  v, 
Broughton,  Andr.  18,  95  Eng.  Reprint 
278,  Str.  1078,  93  Eng.  Reprint  1043. 

74.  U.  S.— Union  Pacific  R.  Co.  v. 
Schiflf,  78  Fed.  216.  Ala.— Crescent 
News  &  H.  Co.  v.  Hines,  7  Ala.  App. 
609,  61  So.  9.  Cal.— Thompson  v.  To- 
land,  48  Cal.  99.  Conn.— Atwater  v. 
Tupper,  45  Conn.  144,  29  Am.  Rep. 
674.  Ga.— Frick  v.  Davis,  80  Ga.  482, 
5  S.  E.  498.    Ky.— United  Shakers  Soc. 
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must  also  have  been  for  the  full  value  of  the  property."  And  where 
the  plaintiff  has  not  obtained  satisfaction  of  a  judgment  in  his  favor, 
he  may  afterwards  bring  trover  in  respect  of  the  same  chattel  against 
a-  party  to  whom  the  defendant  has  transferred  iV^ 

XI.  APPEAL  AND  ERROR.  —  A.  IMatters  op  Procedure.  —  In 
trover,  as  in  other  actions,  there  must  be,  in  order  to  prepare  an  ap- 
peal, a  presentation  and  reservation  in  the  trial  court  of  the  grounds 
of  review,'^  and  the  requisites  for  the  transfer  of  the  cause  must  be 
observed.''^ 

B.  Determination  of  Cause.  —  On  appeal,  the  successful  party 
Jjelow  has  every  presumption  in  his  favor,  and  in  determining  whether 
the  decision  is  sustained  by  sufficient  evidence,  the  reviewing  court 
must  look  alone  to  that  most  favorable  to  him.^^  Wliere,  however,  the 
evidence  is  insufficient  to  establish  a  conversion,^°  or  the  value  of  the 
property  converted,''^  or  where  the  plaintiff  neither  owned  nor  was 
entitled  to  the  property  alleged  to  have  been  converted,^^  a  judgment 
in  favor  of  the  plaintiff  will  be  set  aside.  Likewise,  the  judgment 
will  be  reversed  where  the  damages  assessed  are  manifestly  inade- 
quate.^^   A  judgment  will  not  be  disturbed,  however,  where  the  error 


V.  Underwood,  11  Bush.  265,  21  Am. 
Eep.  214.  La. — Story  v.  Luzenberg,  4 
Eob.  240.  Md.— Hepburn  v.  Sewell,  5 
Ilarr.  &  J.  211,  9  Am.  Dec.  512.  Mich, 
Jno.  A.  Tolman  Co.  r.  Waite,  119 
Mich.  341,  78  N.  W.  124,  Yo  Am.  St. 
Kep.  400.  Minn. — Haas  v.  Sackett,  40 
Minn.  53,  41  N.  W.  237,  2  L.  E.  A.  449. 
N.  J.— Singer  Mfg.  Co.  r.  Skillman,  52 
N.  J.  L.  263,  19  Atl.  260.  N.  M. 
Pryor  v.  Portsmouth  Cattle  Co.,  6  N. 
M.  44,  27  Pae.  327.  N.  Y.— Marsden 
V.  Cornell,  62  IST.  Y.  215;  Bank  of  Be- 
loit  V.  Beale,  34  N.  Y.  473;  Eckert  v. 
Truman,  163  App.  Div.  17,  19,  148  N. 
Y.  Supp.  48;  Kellv  v.  Forty-Second  St. 
M.  &  St.  M.  E.  Co.,  37  App.  Div.  500, 
55  N.  Y.  Supp.  1096.  Ohio.— Aeheson 
V.  Miller,  2  Ohio  St.  203,  59  Am.  Dec. 
663.  Tenn. — Smith  r.  Alexander,  4 
Sueed  482.  Eng. — Cooper  r.  Shepherd, 
3  C.  B.  266,  4  D.  &  L.  218,  54  E.  C.  L. 
265,  136  Eng.  Eeprint  107;  Marston  v. 
Phillips,  9  L.  T.  N.  S.  289,  12  W.  E.  8. 

75.  Bradv  v.  Whitnev,  24  Mich.  154; 
Dearth   r.  Spencer,  52   N.  H.  213. 

76.  Matthews  f.  Menedger,  2  Mc- 
Lean 145,  16  Fed.  Cas.  No.  9,289;  Mar- 
ston r.  Phillips,  9  L.  T.  N.  S.  289,  12 
W.  E.  8. 

77.  Conn. — Lovell  v.  Hammond  Co., 
66  Conn.  500.  34  Atl.  511.  Mo.— Folden 
V.  Heudriek,  25  Mo.  411.  N.  Y.— Bead- 
ing r.  Lamphier,  56  Hun  642,  9  N.  Y. 
Supp.  596,  31  N.  Y.  St.  53.  Pa.— Eank 
V.  Eank,  5  Pa.  211. 


See  generally  the  title   "Appeals." 

[a]  Defects  in  Complaint. — A  judg- 
ment cannot  on  error  be  assailed,  there 
being  no  previous  objection,  because 
of  the  defects  of  the  complaint,  if  it 
contain  a  substantial  cause  of  action. 
Kyle  V.  Caravello,  103  Ala.  150,  15  So. 
527. 

[b]  Exception  to  Charge. — An  ex- 
ception to  an  entire  charge  is  useless 
if  the  charge  contains  any  correct  and 
pertinent  statements  of  fact  or  declar- 
ations of  law.  New  Dunderberg  Min. 
Co.  V.  Old,  97  Fed.  150,  38  C.  (J.  A.  89. 

78.  Barnhill  v.  Phillips,  4  Coldw. 
(Tenn.)  1,  record  must  show  value  of 
property.  See  the  titles  "Appeals;" 
"Bills  of  Exceptions;"  "Case  on  Ap- 
peal;" "Statement  and  Abstract  of 
Case." 

79.  Bricker  v.  "Whisler  (Ind.  App.), 
117  N.  E.  550. 

80.  Goldberg  v.  Shapiro,  32  Misc. 
724,  66  N.  Y.  Supp.  313. 

81.  N.  Y. — New  Jersey  Adamant 
Mfg.  Co.  V.  Barth,  33  Misc.  784,  67  X.  Y. 
Supp.  1078.  Term. — Barnhill  r.  Phil- 
lips, 4  Coldw.  1.  Tex. — Sabine  Land 
&  Imp.  Co.  V.  Perry  (Tex.  Civ.  App.), 
54  S.  W.  327, 

82.  Hunter  v.  Cronkhite,  9  Ind.  App. 
470,  36  N.  E.  924. 

83.  Meixell  v.  Kirkpatrick,  29  Kan. 
679;  Watson  v.  Harmon,  85  Mo.  443. 
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was  harmless,®*  but  a  statute  providing-  that  courts  shall  disregard 
errors  which  do  not  affect  the  substantial  rights  of  parties  does  not 
permit  a  party  to  change  on  appeal  an  action  for  conversion  to  one 
on  contract.^^ 


84.  Ala. — Lefkovitz  v.  Lester,  11 
Ala.  App.  504,  66  So.  894.  Cal.— Morti- 
mer f.'  Harder,  93  Cal.  172,  28  Pac. 
814.  Ga.— Bryant  v.  Pugh,  86  Ga.  525, 
12  S.  E.  927.  111.— Tahedl  v.  Woodford 
Distillinji  Co.,  176  111.  App.  173.  la. 
Luce  r.  Moorehead,  73  Towa  498,  35  N. 
W.  598,  5  Am.  St.  Rep.  695.  Mich. 
Blaisdell  v.  Scally,  84  Mich.  149,  47 
N.    W.   585.     Minn. — Nininger  r.   Ban- 


ning, 7  Minn.  274.  Mo.  —  Mann  v. 
Weiss,  185  Mo.  App.  335,  170  S.  W. 
355.  N.  H.— Walcott  v.  Keitii,  22  N. 
H.  196.  N.  Y.— De  Graaf  v.  Wycoff, 
118  N.  Y.  1,  22  N.  E.  1118.  Ore.— Krew- 
son  V.  Purdom,  15  Ore.  589,  16  Pac. 
480.  Tex.— Land  r.  Klein,  21  Tex. 
Civ.  App.  3,  50   S.  W.  638. 

85.     Himmelman   r.   Des  Moines  Ins. 
Co.,  132  Iowa  668,  110  N.  W.  155. 


TRUSTEE  PROCESS.— See  Garnishment. 
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CROSS-REFERENCES: 


Account  and  Accounting; 

Assignment  for  the  Benefit  of  Creditors; 

Bankruptcy  Proceedings; 

Guardian  and  Ward; 

Parties. 


Incompetents ; 
Insane  Persons; 
Insolvency ; 
Mortgages ; 


For  forms,  see  9  Standard  Proc.  1228,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 


I.  ESTABLISHMENT  AND  ENFORCEMENT.  —A.  Jurisdiction 
AND  Remedies.  —  1.  In  Equity.  —  a.  —  Generally.  —  Courts  of  equity 
have  inherent  and  original  jurisdiction  to  declare,  establish,  and  en- 
force all  classes  of  trusts  in  either  real  or  personal  property,^  the  rem- 


1.  U.  S.— Oelrichs  v.  Spain,  15  Wall. 
211,  21  L.  ed.  43;  Brissell  v.  Knapp,  155 
Fed.  809.  Ark.  —  Blanton  v.  First  Nat. 
Bank,  136  Ark.  441,  206  S.  W.  745; 
Spradling  v.  Spradlinji,  101  Ark.  451, 
142  S.  W.  848;  Russell  f.  Tate,  52 
Ark.  541,  13  S.  W.  130,  20  Am.  St.  Rep. 
193,  7  L.  R.  A.  180.  Cal.  —  Hallinan 
V.  Hearst,  133  Cal.  645,  62  Pac.  1063, 
66  Pac.  17,  55  L.  R.  A.  216;  Curtin  v. 
Krohn,  4  Cal.  App.  131,  87  Pac.  243. 
Fla.  —  Johnston  r.  Sherehouse,  61  Fla. 
647,  54  So.  892.  lU.  — Harris  v.  Doug- 
las, 64  111.  466.  Ind.  —  Spencer  v.  Spen- 
cer, 31  Ind.  App.  321,  67  N.  E.  1018,  99 
Am.  St.  Rep.  260.  Ky.  —  Hollowell  f. 
Satterfield,  215  S.  W.  63;  Holbrook  v. 
FyfFe,  164  Ky.  435,  175  S.  W.  977. 
Mass.  —  Amorv  r.  Trustees  of  Amherst 
College,  229  Mass.  374,  118  N.  E.  933. 
Mich. — Chamberlain  v.  Eddy,  154  Mich. 


593,  118  N.  W.  499;  Wheeler  v.  Ocker 
&  Ford  Mfg.  Co.,  162  Mich.  204,  127 
N.  W.  332;  Sanborn  v.  Loud,  150  Mich. 
154,  113  N.  W.  309,  121  Am.  St.  Rep. 
614.  Miss.— Woodruff  v.  State,  77  Miss. 
68,  25  So.  483.  Mo.— Brandon  v.  Carter, 
119  Mo.  572,  24  S.  W.  1035,  41  Am.  St. 
Rep.  673;  Shelton  v.  Harrison,  182  Mo. 
App.  404,  167  S.  W.  634.  Neb.  —  Hill  v. 
Hill,  90  Neb.  43,  132  N.  W.  738,  38  L.  R. 
A.  (N.  S.)  198.  N.  J.— Warren  v. 
Warren,  75  N.  J.  Eq.  415,  72  Atl.  960. 
N.  Y.  —  Hamilton  v.  Muncie,  182  App. 
Div.  630,  169  N.  Y.  Supp.  826;  Madi- 
fon  Trust  Co.  v.  Carnegie  Trust  Co., 
167  App.  Div.  4,  152  N.  Y.  Supp.  517. 
N.  C  — Sumner  v.  Staton,  151  N.  C. 
198,  65  S.  E.  902.  N.  D.  — Marquis  v. 
Morris,  17  N.  D.  119,  114  N.  W.  1091. 
Okla.  —  Goldriek  v.  Roxana,  Petroleum 
Co.,  176  Pac.  932;      McCoy  v.  McCoy, 
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edy  in  such  cases  being  in  equity  rather  than  at  law.^  The  jurisdiction 
over  trusts  pertains  particularly  to  equity,^  and  is  a  favored  one,*  es- 
pecially when  a  discovery  is  required  and  sought  in  connection  with 
other  relief.^  There  is  no  limit  to  the  forms  of  trust  transactions  of 
which  equity  will  take  cognizance;*'  though  the  mere  fact  that  eonfi- 


30  Okla.  379,  121  Pac.  176,  Ann.  Cas. 
1913C,  146.  S.  D.— Luscombe  v.  Grigs- 
by,  11  S.  D.  408,  78  N.  W.  357.  Vt. — 
Drake  v.  Wild,  65  Vt.  611,  27  Atl.  427. 
W.  Va.  —  Waggy  v.  Waggy,  77  W.  Va. 
144,  87  S.  E.  178;  Wilson  v.  Kennedy, 
63  W.  Va.  1,  59  S.  E.  736. 

[a]  The  Jurisdiction  Exists  in  Equity 
Independently  of  Any  Statute.  —  Cal. — 
Fatjo  r.  Swasey,  111  Cal.  628,  44  Par-. 
225.  Ind.  — Cruse  v.  Axtell,  50  Ind, 
•49.  Mich.  —  Matter  of  Kingsbury,  51 
Mich.  623,  17  N.  W.  208. 

[b]  The  forbearance  of  the  trustee 
to  act,  cannot  prejudice  the  right  of 
the  beneficiary  to  resort  to  equity. 
Morrill  v.  American  Eeserve  Bond  Co., 
151   Fed.    305. 

2.  McCoy  V.  McCoy,  30  Okla.  379,  121 
Pac.  176,  Ann.  Cas.  1913C,  146.  See 
infra,  I,  A,  2,  also  8  Standard  Proc. 
394. 

3.  U.  S. — Morrill  v.  American  Eeserve 
Bond  Co.,  151  Fed.  305.  Ark.  —  Clark 
V.  Spanley,  122  Ark.  366,  183  S.  W.  964. 
Ga.  —  Kupferman  v.  McGehee,  63  Ga. 
250.  Ind. — Naylor  v.  Sidener,  106  Ind. 
179,  6  N.  E.  345.  Mass.  —  Rogers  v. 
Daniel],  8  Allen  343.  Okla. —  McCoy 
V.  McCoy,  30  Okla.  379,  121  Pac.  176, 
Ann.  Cas.  1913C,  146. 

4.  Clews  V.  Jamieson,  182  U.  S.  461, 
21  Sup.  Ct.  845,  45  L.  ed.  1183;  Nation- 
al Park  Bank  v.  Halle,  30  111.  App.  17. 

[a]  "Trusts  are  children  of  equity; 
and  in  a  court  of  equity  they  are  at 
home  under  the  family  rooftree,  and 
around  the  hearth  of  their  ancestor.  A 
court  of  law  may  entertain  them;  but 
when  the  case  is  complicated,  especial- 
ly when  it  has  a  flavor  of  fraud,  equity 
will  not  banish  them  and  remit  the 
parties  to  another  forum.  Equity  de- 
lights in  protecting  trusts,  and  it  de- 
lights no  less  in  obliging  trustees  and 
trust  estates  to  render  to  all  men  their 
dues."  McCoy  v.  McCoy,  30  Okla.  379, 
121  Pac.  176,  Ann.  Cas.  1913C,  146. 

5.  Ferguson  v.  Rogers,  129  Ark.  197, 
195  S.  W.  22.  See  Campbell  v.  Sheldon, 
13  Pick.  (Mass.)   8. 

6.  U,  S.  —  Maurel  v.  Smith,  220  Fed. 
195   (trust  in  literary  property  created 
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by  joint  labor  of  plaintiff  and  defend- 
ants); Brisspll  V.  Knapj),  155  Fed.  809. 
Conn.  —  Ryan  r.  Knights  of  Columbus, 
82  Conn.  91,  72  Afl.  574,  action  by 
member  of  fraternal  society  to  pre- 
serve its  funds.  Mich.  —  Curtis  v. 
Charlevoix  County  Supervisors,  154 
]\nch.  646,  118  N.  W.  618,  trust  in 
county  funds  established.  Minn. — Mor- 
ton Brick  &  Tile  Co.  v.  Sodergren,  130 
Minn.  252,  153  N.  W.  527,  action  to 
charge  director  who  was  the  purchaser 
of  the  assets  of  the  bankrupt  corpora- 
tion as  a  trustee.  N.  C.  —  Massey  v. 
Alston,  173  N.  C.  215,  91  S.  E.  964. 
Ore.  —  Templeton  v.  Bockler,  73  Ore. 
494,  144  Pac.  405. 

[a]  An  oral  contract  to  purchase 
real  property  for  the  benefit  of  others 
is  enforceable  in  equity  as  a  trust. 
Buckner  v.  Carter  (Tex.  Civ.  App.),  137 
S.  W.  442. 

[b]  A  constructive  trust  created  by  a 
conveyance  of  land  upon  the  oral  un- 
derstanding that  it  will  be  held  for 
the  benefit  of  the  grantor,  will  be  en- 
forced in  equity.  Kan.  —  Eadie  v. 
Hamilton,  94  Kan.  214,  146  Pac.  323. 
N.  Y.  — Wood  V.  Rabe,  96  N.  Y.  414, 
48  Am.  Rep.  640.  N,  D.  —  Cardiff  v. 
Marquis,  17  N.  D.  110,  114  N.  W.  1088. 

fc]  A  conveyance  of  land  upon  the 
understanding  that  the  grantee  will 
care  for  and  support  the  grantor  creates 
a  charge  or  lien  upon  the  land  enforce- 
able in  equitv.  H".  Y.  —  Grote  v. 
Grote,  121  App".  Div.  841,  106  N.  Y. 
Supp.  986.  Ore.  —  Robison  v.  Hicks,  76 
Ore.  19,  146  Pac.  1099.  W.  Va— Davis 
V.  Cheuvront,  95  S.  E.  651. 

[d]  The  grantee  in  a  patent  of  pub- 
lic land  issued  through  an  error  of  law, 
will  be  declared  to  be  a  trustee.  Smith 
r.  Kennedy,  46  Okla.  493,  149  Pac.  197; 
Bozarth  f.  Mitchell,  59  Okla.  60,  157 
Pac.  1051. 

fe]  Trust  in  proceeds  of  insurance 
policy,  see  Alexander  f.  Sovereign  Camp 
W.  O.  W.,  193  Mo.  App.  411,  186  S.  W. 
2;  Donithen  r.  Independent,  Order  of 
Foresters,   209   Pa.    170,   58    Atl.   142. 

[f]  Deed  of  trust  may  be  enforced, 
the  amount  secured  being  disputed  and 
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dence  has  been  placed  by  one  person  in  another  and  credit  given  and 
that  a  breach  of  confidence  and  loss  has  followed  will  not  clothe  a 
court  of  equity  with  jurisdiction  upon  the  theory  of  the  existence  of  a 
trust/ 

A  trust  cannot  be  established  by  the  court  where  no  intention  to 
create  a  trust  existed  on  the  part  of  the  owner  of  the  property,  or  the 
trust  is  imperfectly  created,®  and  an  incomplete  gift  cannot  be  enforced 
in  equity  as  a  trust,^  nor  will  an  executory  voluntary  trust  be  en- 
forced,^"^  though  the  court  can  create  a  trust  for  the  purpose  of  pro- 
tecting and  preserving  property  in  its  possession, ^^  or  with  the  consent 
and  acquiescence  of  parties  to  an  action  before  it.^^  A  trust  created 
for  an  illegal,^^  or  fraudulent,"  purpose  will  not  be  enforced.  Juris- 
diction existing  by  virtue  of  the  trust  relation,  a  court  of  equity  has 
power  and  authority  to  take  any  action  and  award  any  relief  which  the 


the  trustees  refusing  to  act,  Washing- 
ton Nat.  Bldg.  &  L.  Assn.  v.  Buser, 
61   W.  Va.  590,  57  S.  E.  40. 

[g]  The  unauthorized  retention  of 
dividends  declared  by  a  corporation 
creates  a  trust  fund.  Gulf  Coal  & 
Coke  Co.  V.  Musgrove,  195  Ala.  219,  70 
So.  179. 

Unpaid  subscriptions  to  corporate 
stock  as  trust  funds,  see  the  title 
"Stock  and  Stockholders." 

7.  U.  S.  —  In  re  W.  &  A.  Bacon  Co., 
261  Fed.  109.  111.  — Doyle  f.  Murphy, 
22  111.  502,  74  Am.  Dec.  165.  Ky.— 
Ashley  v.  Denton,  1  Litt.  86. 

[a]  Th,e  transaction  must  either 
vest  an  equitable  title  in  or  create  a 
lien  in  favor  of,  the  beneficiary,  either 
by  agreement  of  the  parties  or  under 
such  circumstances  that  this  result  will 
be  held  to  follow  in  equit}^,  or  a  trust 
will  not  be  created.  Douglass  v.  Mar- 
tin, 103  111.  25. 

[b]  "The  term  'trust'  is  a  very 
comprehensive  one.  As  was  said  by 
Chancellor  Kent  in  Kane  f.  Bloodgood, 
7  Johns  Ch.  90,  cited  in  Yorks's  App., 
110  Pa.  79:  'Every  deposit  is  a  direct 
trust.  Every  person  who  receives 
money  to  be  paid  to  another,  or  to  be 
applied  to  a  particular  purpose,  is  a 
trustee.  The  cases  of  hirer  and  letter 
to  hire,  borrower  and  lender,  pawner 
and  pawnee,  principal  and  agent,  are 
all  cases  of  express  trust,'  etc.  It  has 
never  been  held,  however,  that  these 
and  the  like  cases  are  such  technical 
trusts  as  to  bring  them  within  our  lim- 
ited equitv  jurisdiction."  Warner  v. 
McMullin,*'  131  Pa.  370,  381,  18  Atl. 
1056. 


[c]  A  bailment  is  not  a  trust  over 
which  equity  has  jurisdiction.  Taylor 
V.  Turner,  87  111.  296;  Murray  v. 
Coster,  20  .Tohns.  (X.  Y.)  576,  11 
Am.  Dec.  333. 

[d]  Mere  delivery  of  property  or 
money  to  be  held  until  the  performance 
of  an  act  by  another  and  then  to  be 
paid  over  to  such  person  does  not  of 
itself  create  a  trust  enforceable  in 
equity.     Douglass  r.  Martin,  103  111.  25. 

[e]  An  assignment  creates  only  a 
quasi  trust  "of  which  courts  of  law 
take  judicial  cognizance,  are  competent 
to  administer  justice  adequate  and 
complete;  and  over  which  a  court  of 
Chancery  under  ordinary  circumstances 
had  no  jurisdiction."  Adair  v.  Win- 
chester, 7  Gill  &  J.   (Md.)   114,  118. 

8.  Hathawav  v.  Village  of  New  Bal- 
timore, 48  Mich.  251,  12  N.  W.  186. 

9.  Cal.— Noble  v.  Learned,  153  Cal. 
245,  94  Pac.  1047.  Idaho.  —  Bliss  v. 
Bliss,  20  Idaho  467,  119  Pac.  451.  Mo. 
Knapp  V.  Knapp  &  Co.,  127  Mo.  53,  29 
S.  W.  885. 

10.  111.  — Clarke  v.  Lott,  11  111.  105. 
Mo. — Harding  v.  St.  Louis  Union  Trust 
Co.,  276  Mo.  136,  207  S.  W.  68.  Tex.— 
Samuell  v.  Brooks  (Tex.  Civ.  App.),  207 
S.    W.    626. 

11.  See  infra,  VIII,  A,  1,  a. 

12.  Rice  V.  Merrill,  215  Mass.  419, 
102  N.  E.  414. 

13.  Cowan  v.  Wheeler,  25  Me.  267, 
43  Am.  Dec.  283. 

14.  Derry  v.  Fielder,  216  Mo.  176, 
115  S.  W.  412  (to  deprive  a  wife  of 
dower  rights) ;  Fleenor  v.  Hensley,  121 
Va.  367,  93  S.  E.  582,  trust  created  in 
fraud  of  creditors. 
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nature  of  the  case  requires.^^  Jurisdiction  having  been  once  obtained 
will  be  retained  to  determine  all  matters  involved  in  the  suit.^''  But 
the  mere  fact  that  a  trust  estate  or  trust  property  is  involved  in  an 
action,  is  not,  however,  sufficient  to  vest  jurisdiction  of  the  action  in  a 
court  of  equity,  M'hen  no  equitable  relief  is  sought. ^^ 

b.  Adequacy  of  Remedy  at  Law}^  —  The  fact  that  legal  relief  of  some 
form  and  character  is  available  to  a  party  does  not  prevent  him  from 
resorting  to  a  court  of  equity,  which  in  such  cases  has  concurrent  jur- 
isdiction with  a  court  of  law,^^  and  the  question  of  irreparable  injury 
and  the  adequacy  of  the  remedy  at  law  is  not  involved.-"  In  a  few 
states,  however,  the  rule  applied  is  that  equity  will  not  take  jurisdic- 


15.  See  infra,  VII,  A;  VII,  E,  2; 
VIII,  A,  1;  VIII,  G,  1  and  7. 

[a]  Although  an  Infant  trustee  con- 
veys to  the  beneficiary  in  execution  of 
the  trust,  and  would  not  be  allowed  to 
disaffirm  his  conveyance  upon  reach- 
ing majority,  if  the  fact  of  his  infancy 
appears  on  the  face  of  the  deed,  it  con- 
stitutes an  apparent  infirmity  in  the 
title,  and  a  court  of  equity  will,  on  ap- 
plication, order  the  execution  of  a  deed 
by  a  court  commissioner.  CTary  v. 
Spain,  119  Va.  58,  89  S.  E.  130. 

16.  U.  S.— Maurel  v.  Smith,  220  Fed. 
195.  Ark. — Ferguson  v.  Rogers,  129  Ark. 
197,  195  S.  W.  22.  Mich.  —  Curtis  v. 
Charlevoix  Countv  Supervisors,  154 
Mich.  646,  118  N.  W^  618.  Ore.— Temp- 
leton  V.  Bockler,  73  'Ore.  494,  144  Pac. 
405. 

17.  Brown  v.  Fletcher,  206  Fed.  461, 
124  C.  C.  A.  367;  Knevals  v.  Florida 
Central  &  P.  R.  Co.,  66  Fed.  224,  13 
C.  C.  A.  410;  Colburn  v.  Broughton,  9 
Ala.   351. 

[a]  An  action  to  have  it  declared 
that  the  terms  of  a  trust  containing  a 
condition  subsequent  have  been  violated 
and  the  trust  thereby  terminated  in- 
volves the  determination  of  the  legal 
title  and  is  an  action  at  law.  Smith 
V.  Morrow,  84  N.  J.  Eq.  395,  93  Atl. 
695. 

[b]  Where  title  to  or  possession  of 
real  property  is  the  main  issue  in- 
volved, a  court  of  equity  has  no  juris- 
diction. Knevals  v.  Florida  Central  & 
P.  R.  Co.,  66  Fed.  224,  13  C.  C.  A.  410. 

18.  Jurisdiction  of  law  courts,  see 
infra,  I,  A,  2. 

19.  Ala.  —  Camody  v.  Webster,  197 
Ala.  290,  72  So.  622;  Peters  v.  Rhodes, 
157  Ala.  25,  47  So.  183.  111.  —  People  v. 
Bordeaux,   242   111.   327,  89  N.  E.  971; 
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Dorenkamp  t.  Dorenkamp,  109  111. 
App.  536.  la.—  Toledo  Sav.  Bank  v. 
Johnston,  94  Iowa  212,  62  N.  W.  748. 
Md.  — Beachey  r.  Heiple,  130  Md.  683, 
101  Atl.  553.  Mich.  —  Malone  v.  Ma- 
lone,  151  Mich.  680,  115  N.  W.  716. 
Miss.— Philips  r.  Hines,  33  Miss.  163. 
N.  J.  —  Hussong  Dyeing  Mach.  Co.  v. 
Morris  (N.  J.  Eq.),  89  Atl.  249.  N.  M. 
Chaves  v.  Myer,  13  N.  M.  368,  85 
Pac.  233,  6  L.  R.  A.  (N.  S.)  793.  N.  O. 
Sumner  v.  Staton,  151  N.  C.  198,  65 
S.  E.  902.  Okla.  —  Goldrick  v.  Roxano 
Petroleum  Co.,  176  Pac.  932.  Tenn. — 
Hale  r.  Hale,  4  Humph.  183.  Vt. — 
Drake  i'.  Wild,  65  Vt.  611,  27  Atl.  427. 
W.  Va.  — Blake  v.  O'Xeal,  63  W.  Va. 
483,  61  S.  E.  410,  16  L.  R.  A.  (N.  S.) 
1147.  Wis.  —  Borchert  v.  Borchert,  132 
Wis.   593,    113    N.   W.   35. 

[a]  Although  an  action  for  money 
had  and  received  might  be  maintained, 
relief  may  be  obtained  in  equity  by 
declaring  and  enforcing  the  trust.  111. 
Dorenkamp  v.  Dorenkamp,  109  111. 
App.  536.  la.  —  Thompson  v.  Thomp- 
son, 178  Iowa  1289,  160  N.  W.  922. 
N.  J.  —  Gutch  ?;.  Fosdick,  48  N.  J.  Eq. 
353,  22  Atl.  590,  27  Am.  St.  Rep.  473. 

[b]  If  the  court  of  law  first  obtains 
jurisdiction  and  can  afford  adequate 
relief,  a  court  of  equity  will  not  act. 
Hause  v,  Hause,  57  Ala.  262. 

20.  U.  S.  — Maurel  v.  Smith,  220 
Fed.  195;  Brissell  v.  Knapp,  155  Fed. 
809.  lU.  —  Dorenkamp  v.  Dorenlcamp, 
109  111.  App.  536.  N.  J.  — Hussong 
Dyeing  Mach.  Co.  v.  Morris  (N.  J.  Eq.), 
89   Atl.   249. 

Compare,  Oelriehs  v.  Spain,  15  Wall. 
(U.  S.)    211,  21   L.   ed.  43. 

[a]  The  fact  that  a  simple  and  not 
a  complicated  account  is  necessary  does 
not  affect  the  rioht  to  equitable  relief. 
Maurel  v.  Smith,  220  Fed.  195. 
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tion  when  a  remedy  at  law  exists  which  is  complete  and  adequate,-^ 
and  if  no  equitable  cause  of  action  exists,-^  the  fact  that  the  subject 
matter  of  the  action  is  a  trust  estate  does  not  prevent  the  legal  juris- 
diction from  being  an  exclusive  onc.^' 

2.  At  Law. —  Ordinarily  a  court  of  law  has  no  power  to  establish  or 
enforce  a  trust,-*  the  remedy  in  such  cases  being  in  equity."  An  ac- 
tion at  law  cannot  be  maintained  by  a  beneficiary  when  a  trust  is  open, 
to  recover  from  the  tru.stee  his  share  or  interest  in  tlie  property,-"  but 
when  the  trust  fund  is  a  fixed,  ascertained  amount  and  no  accounting 
is  required,"  or  after  an  accounting  has  been  had  and  the  amount-' 


21.  U.  8.  —  Young  r.  Mercantile 
Trust  Co.,  145  Fed.  39,  75  C.  C.  A.  264. 
ria.  — Doggett  r.  Hart,  5  Fla.  215,  58 
Am,  Dec.  404.  111. — People  r.  Bordeaux, 
242  111.  327,  89  N.  E.  971.  Mass. — 
Taft  r.  Stow,  174  Ma.-s.  171,  54  N.  E. 
.•506.  Mich.—  Wheeler  v.  Ocker  &  Ford 
Mfg.  Co.,  162  Mieh.  204,  127  N.  W.  332. 

22.  See  rupra,  I,  A.   1. 

23.  Brown  r.  Fletcher,  2-06  Fed.  461, 
124  C.  C.  A.  367;  Harrison  v.  Bcldcn, 
26  Conn.  67. 

24.  Ala. —  Cruse  r.  Kidd,  195  Ala. 
22,  70  So.  166.  Conn.  —  Buckingham 
f.  Clark,  61  Conn.  2U4,  23  Atl.  10S5. 
Mass.  —  Chase  r.  ('has^-,  191  Mass.  550, 
78  N.  E.  115;  Norton  r.  Hay,  139  Mass. 
230,  29  N.  E.  062.  Mich.  —  Linneman 
r.  Mnross,  98  Mich.  17h,  ."7  N.  W.  103, 
39  Am.  St.  Rep.  52S.  Miss.  —  Presley 
c.  Stribling,  24  Miss.  527.  Mo. — Ewing 
r.  Parrish,  148  Mo.  App.  492,  128  S.  W. 
538.  N.  Y.  —  Batchis  r.  Leask,  149 
App.  Div.  713,  134  N.  Y.  Supp.  350. 
N.  0.  — Green  c.  Collins.  28  X.  C.  139. 
Okla.  —  McCov  r.  MeCov,  .30  Okla. 
379,  121  Pao.  176,  Ann.  Cas.  1913C,  146. 
Vt.  —  Snvder  r.  Parmalee.  80  Vt.  496, 
68  Atl.  649.  W.  Va.  —  Patrick  r.  Stark, 
62  W.   Va.   6iv\  59   S.  E.   606. 

[a]  In  an  action  to  enforce  a  claim 
against  the  estate  of  a  deceased  per- 
son, a  trust  cannot  be  established. 
Linneman  r.  Moross,  98  Mich.  178,  57 
N.  W.   103,  39   Am.  St.   Rep.   528. 

[b]  On  a  motion  or  other  summary 
proceeding,  a  trust  cannot  be  estab- 
lished or  enforced.  Matter  of  Wolt- 
man,  120  App.  Div.  798,  105  N.  Y. 
Supp.  665. 

[c]  Ejectment  cannot  be  maintained 
by  the  benefi<'iary  to  compel  a  con- 
veyance of  the  lecal  title.  WTiite  c. 
CosMcran.  138  Pal.  564.  72  Pac  178; 
Blake  r.  O'Neal,  63  W.  Va.  483,  61  S.  E. 
410,  16  L.  R.  A.  (N.  S.)   1147. 


[d]  A  statutory  remedy  exists  in 
some  states.  See  the  statutes.  And 
see  In  re  Bvmes'  Est.,  14  N.  Y.  Supp. 
371. 

25.  See  sttpra.  I,  A,  1. 

26.  Me.  —  Herrick  v.  Snow,  94  Me. 
310,  47  Atl.  540.  Mass.  — Davis  v. 
Coburn,  12S  Mass.  377.  Mo.  —  Ewing 
r.  Parrish,  148  .Mo.  App.  492,  128  S.  W. 
538.  N.  Y.  — Husted  r.  Thomson,  158 
N.  Y.  328,  53  N.  E.  20;  Anderson  v. 
Fry,  116  App.  Div.  740,  102  N.  Y.  Supp, 
112.  Wash. —  Long  r.  Eisenbeis,  23 
Wash.  5.56,  63   Pac.   249. 

27.  U.  S.  —  Brown  r.  Fletcher,  206 
Fed.  461,  124  C.  C.  A.  367.  la.— Daugh- 
erty  r.  Daughertv,  116  Iowa  245,  90 
N.  W.  65.  Kan. —  O 'Neil  r.  Epting, 
^2  Kan.  245,  108  Pac.  107.  Mich. — 
Pitcher  r.  Rogers'  Estate,  199  Mich. 
114,  16.-,  N.  W.  813. 

fa]  When  a  legacy  has  been  ordered 
paid,  the  executor  holds  the  money  as 
trustee,  and  an  action  of  assumpsit 
may  bo  maintained  against  him.  An- 
derson r.  Patty,  168  111.  App.  151. 

fb]  Upon  the  death  of  a  trustee,  a 
claim  may  be  presented  a;,'ainst  his 
estate  where  the  amount  claimed  is  a 
fixed  sum.  Pitcher  r.  Rogers'  Estate, 
199  Mich.  114,   165   N.   W.  SI  3. 

fe]  Although  a  claim  for  compensa- 
tion is  made  l»y  the  trustee  and  must 
be  adjusted,  an  action  at  law  may  be 
maintained.  Snvder  r.  Parmalee"  80 
Vt.   496,   6S    Atl. "649. 

fd]  When  property  is  delivered  on 
trust  to  sell  and  pay  debts  if  a  fraudu- 
lent sale  is  m-ade  an  aition  at  law  for 
damages  mav  be  maintained.  Brvs  v. 
Pratt,  55  Wash.  122,  104  Pac.  169.' 

28.  Conn.  —  Underbill  r.  Morgan,  33 
Conn.  105.  111.  —  Warner  r.  Mettler, 
260  111.  416,  103  N.  E.  259.  Mass. 
.Johnson  r.  Johnson,  120  Mass.  465. 
Mo.  —  Zeideman    v.    Molasky,    118    Mo, 
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of  the  trust  fund  determined,  it  may  be  recovered  in  an  action  at  la\v.=* 
The  beneficiary  may  also  at  his  election,  invoke  a  legal  remedy  wiien 
the  trustee  has  committed  a  breach  of  trust  and  he  desires  to  enforce 
the  personal  liability  of  the  trustee.^" 

3.  Jurisdiction  of  Particular  Courts.  —  a.  hi  General.  —  In  the  ab- 
sence of  statute,  the  administration  of  trusts  is  confided  to  that  court 
having  general  equitable  jurisdiction.^^  In  many  states  the  matter  is 
regulated  by  statute.^^ 

b.  Probate  Courts.  —  A  probate  court  has,  ordinarily,  no  power  to 
declare  or  establish  a  trust  in  property  of  an  estate  distributed  by  it.^' 
A  limited  jurisdiction  over  testamentary  trusts  is  however,  conferred 
by  some  statutes  upon  probate  courts.^* 


App.  106,  94  S.  W.  754.  N.  Y.  —  Bat- 
chis  V.  Leask,  149  App.  Div,  713,  134 
N.  Y.  Supp.  350.  R.  I.  — Spencer  v. 
Clarke,  25  R.  I.  163,  55  Atl.  329. 

[a]  An  allegation  that  the  trustee 
made  a  division  of  trust  funds  in  his 
hands  among  the  beneficiaries  except 
that  he  unlawfully  retained  a  specified 
sum  from  a  beneficiary,  which  was  a 
portion  of  the  fund  which  should  have 
been  distributed  to  him,  is  not  equiva- 
lent to  a  statement  that  there  had  been 
an  accounting  or  that  the  trustee  had 
ascertained  that  that  sum  was  due  the 
beneficiary.  Batehis  v.  Leask,  149  App. 
Div.   713,   134   N.   Y.   Supp.   350. 

29.  See  preceding  notes. 

[a]  An  assignee  of  the  beneficiary 
can  maintain  the  action  at  law.  Bat- 
ehis V.  Leask,  149  App.  Div.  713,  134 
N.  Y.  Supp.  350.  And  see  Brown  v. 
Fletcher,  206  Fed.  461,  124  C.  C.  A. 
367. 

[b]  A  right  to  a  jury  trial  exists. — 
Brown  r.  Fletcher,  206  Fed.  461,  124 
C.  C.  A.  367.  See  generally  the  title 
"Jiiries  and  Jurors." 

30.  See  infra,  I,  A,  5,  a. 

31.  Md.  —  Beachey  v.  Heiple,  130 
Md.  683,  101  Atl.  553.  Mo.  —  Brandon 
V.  Carter,  119  Mo.  572,  24  S.  W.  1035, 
41  Am.  St.  Rep.  673.  Ore.  —  Marshall 
V.  Gustin,  89  Ore.  53,  170  Pac.  312,  173 
Pac.  461.  Wis.  — Cody  v.  Cody,  98 
Wis.  445,  74  N.  W.  217. 

32.  See  the  statutes,  and  Colo. 
Currier  v.  Johnson,  19  Colo.  App.  94,  73 
Pac.  882,  district  court.  HI. —  Warner 
V.  Mettler,  260  111.  416,  103  N.  E.  259, 
circuit  court;  Mostoller  v.  Gove,  188 
111.  App.  215,  county  court  has  no  juris- 
diction over  trusts.  Ind.  —  Spencer  v. 
Sp'^ncer,  31  Ind.  App.  321,  67  N.  E. 
1018,  99  Am.  St.  Rep.  260.    Md.  —  Cou- 
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don  V.  Updegraf,  117  Md.  71,  83  Atl. 
145,  orphan's  court  has  no  .iurisdiction 
over  a  testamentary  trust.  Neb. — 
Bently  r.  Jun,  76  Neb.  682,  107  N.  W. 
865,  district  court.  N.  J.  —  Koch  r. 
Feick,  81  N.  J.  Eq.  120,  86  Atl.  67, 
chancery  court  and  not  the  orphan's 
courts.  N.  C.  —  Oliver  r.  Wilev,  75 
N.  C.  320.  Wash.  —  Seattle  r."  Mc 
Donald,  26  WasB.  98,  66  Pac.  145.  Wis. 
Mill  V.  True,  104  Wis.  294,  80  X.  W. 
462. 

33.  Ala. — Crenshaw  r.  Crenshaw,  127 
Ala.  208,  28  So.  396.  Cal.— Haverstick  r. 
Trudel,  51  Cal.  4;!1.  Minn.  — Mavall  v. 
Mayall,  63  Minn.  511,  65  N.  W.  942, 
where  the  interest  of  an  infant  was 
involved.  Mo.  —  Bramell  r.  Cole,  136 
Mo.  201,  37  S.  W.  924,  58  Am.  St. 
Rep.  619.  N.  J.  — In  re  O'Callaghan's 
Appeal,  64  N.  J.  Eq.  287,  51  Atl.  64. 
Ore.  —  Jasper  v.  Jasper,  17  Ore.  590, 
22  Pac.  152. 

[a]  A  probate  court  has  no  juris- 
diction to  establish  a  secret  trust  under 
a  will  which  has  been  admitted  to 
probate  and  imports  an  absolute  gift. 
In  re  Purcell's  Estate,  167  Cal.  176, 
138  Pac.  704;  In  re  Sharp's  Est.,  17 
Cal.   App.   634,  120   Pac.  1079. 

34.  Cal.— Carpenter  r.  Cook,  132  Cal. 
621,  64  Pac.  997,  84  Am.  St.  Rep.  118, 
power  to  determine  the  validity  of  the 
trust  exists.  Me. — Jordan  v.  Jordan's 
Trust  Estate,  111  Me.  124,  88  Atl.  390. 
Pa.— In  re  Hoffner,  161  Pa.  331,  29  Atl! 
33. 

[a]  Such  jurisdiction  is  not  exclusive 
(1)  of  the  jurisdiction  of  courts  having 
general  equitable  powers  (111. — Howell 
r.  Moores,  127  111.  67,  19  N.  E.  863. 
Mass.  — Green  v.  Gaskill,  175  Mass. 
265,  56  N.  E.  560.  Mo.  —  Hamer  v. 
Cook,  118  Mo.  476,  24  S.  W.  180),  though 
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4.  Territorial  Jurisdiction."  —  An  action  to  establish  and  enforce 
a  trust  in  real  estate  is,  by  some  authorities,  held  to  be  an  action  quasi 
in  rem,^"  over  wliich  the  courts  of  the  state  in  wliieh  the  land  is  located 
have  jurisdiction,^^  although  the  trust  was  created  in  anotiier  state." 
On  the  other  hand,  under  the  general  principle  that  equity  acts  in 
personam,  it  has  been  many  times  declared  that  a  court  of  equity  hav- 
ing jurisdiction  over  the  person  of  a  trustee  may  establish  and  enforce 
the  trust  with  which  he  is  charged  although  the  subject  matter  of  the 
trust  is  real  property  which  is  beyond  the  jurisdiction  of  the  court,'' 
though  no  decree  directly  afifecting  the  title  to  the  property  can  be  made 


(2)  jurisrlii-tion  of  matters  pertain* 
inf;  to  the  adininistratioo  of  the  estate 
of  a  decedent  will  not  be  aasumed  by  a 
court  of  oquitv.  Lancdon  r.  Blai-k- 
burn,  109  Cal.  'l9,  41  Pac.  fil4,  a  will 
admitted  to  probate  cannot  be  attacked 
for  fraud  or  forgery. 

(b]  Where  full  and  complet«  relief 
cannot  be  given  by  the  probate  court 
a  I'ovirt  of  e(|uify  will  a<t.  Wa<le  r. 
Anieri<-an  ('oloni/.afioii  So.-.,  7  .'^riu-d.  So 
M.    (Miss.)    m2,   45    Am.    Dec.    3:24. 

fc]  When  a  trust  fujid  has  paMed 
out  of  the  possession  of  the  tnistee 
relief  may  be  bad  in  equity,  although 
the  final  afenuntinj;  will  be  required  to 
be  made  in  the  probate  court.  Holmes 
r.  Holmes,  lo.|  MnsM.  r,r,2,  sO  N.  K.  f.H. 

(d]  Where  a  trust  Lb  not  created  by 
will  the  surrogate's  court  has  no  juris- 
diction. In  re  Mcehnn 's  Kstnte,  104 
Misc.   L'19,  171    N.   Y.   Supp.   7f)G. 

35.  Territorial  jurisdiction  of  courts 
generally,  s.-e  the  titb-  "Jurisdiction." 

Of  actions  for  an  accountini;  by  a 
trustee  see,  iufra,   VI 1 1,  H,  2,  b. 

36.  See  Oasscrt  c.  Stronjf,  38  Mont. 
18,  98   Pac.   407. 

37.  U.  8. —  Porter  Land  &  Water 
Co.  r.  rta-kin,  43  Fed.  323.  CaJ. — 
See,  Loaiza  r.  Superior  Court,  85  Cal. 
11,  24  Pac.  707.  20  Am.  St.  Rep.  197, 
9  L.  R.  A.  376.  Kan.  — Reeves  r. 
Pierce,  64  Kan.  502,  67  Pac.  1108.  MaSB. 
Felch   r.  Hooper,  119   .Mas-*.  52. 

fal  When  a  trust  arises  in  favor 
of  tne  ptirchaser  of  land  who  enters 
iato  'possession  an<l  makes  improve- 
ments, it  will  be  enforced  althouRh  the 
owner  is  a  non-resident.  Felch  f. 
Hooper,  119  Mass.  52,  distinguishing 
the  case  from  actions  for  specific  per- 
formance. 

38.  Morris  r.  Vvse,  154  Mich.  253, 
117  X.  W.  6.^0,  129  Am.  St.  Rep.  472. 

39.  U.  8. —  Phelps  r.  Mc  Donald, 
99  U.  S.  298,  25  L.  ed.  473;     Massie  v. 


Watts,  6  Cranch  148,  3  L.  ed.  181; 
Memphis  .Sav.  Bank  c  Houchens,  115 
Fed.  96,  52  C.  C.  A.  176.  Ariz.  —  But- 
terfield  r.  Xogales,  Copper  Co.,  9  Ariz. 
212,  80  Pac.  345.  Ark.  —  Clopton  v. 
Booker,  27  Ark.  482.  CaL  — Smith  v. 
Davis,  90  Cal.  25,  27  Pac.  26,  25  Am. 
St.  Rep.  92;  Le  Breton  t*.  Superior 
Court,  66  Cal.  27,  4  Pac,  777.  Conn. — 
Cowles  r.  Whitman,  10  Conn.  121,  25 
.\m.  Dec.  60.  D.  C.  —  Stone  v.  Fuwlkes, 
29  App.  Cas.  379;  Moore  r.  Jaeger,  2 
NfacArthur  465.  la.  —  Sullivan  r.  Ken- 
luy,  14H  Iowa  :J61,  126  N.  W.  349;  Mc 
(iregor  i\  MacGregor,  9  Iowa  65.  Kan. 
.Mcador  v.  Manlove.  97  Kan,  70G,  156 
Par-.  7:51  (difliculfy  which  may  be 
met  in  enforcing  the  decree  does  not 
limit  the  jurisdiction);  Manley  v. 
Carter,  7  Kan.  App.  86,  62  Pac.  915. 
Ky.  — M.Qucrry  r.  Gilliland,  89  Ky. 
■\?.i,  12  S.  W.  10:57,  7  L.  R.  A.  454. 
Mich.  —  Kwing  r.  Lamjthcro,  147  Mich. 
♦•..-.O,  111  N.  W.  187,  118  Am.  St.  Rep. 
5C3.  N.  J.  — Lindlev  r.  O'Reillv,  50 
X.  J.  L.  6.-56,  15  At"l.  370,  7  Am.  St. 
R»p.  802,  1  L.  R.  A.  79.  N.  Y.  —  Grant 
r.  Cobre  Grande,  Copjier  Co.,  193  N.  Y. 
."536,  86  X.  E.  34;  Gardner  f.  Opden, 
22  N.  Y.  327,  78  Am.  Dec.  192;  Hawley 
r.  James,  7  Paige  Ch.  213,  32  Am.  Dec. 
623.  N,  C  — Henderson  r.  McBcc,  79 
X.  C.  219.  Pa. —  Vaughan  r.  Barclay, 
6  Whart.  302.  Tcnn.  — Miller  r.  Bird- 
song,  7  Baxt.  531.  Va.  —  Wimer  f. 
Wimer,  82  Va.  800,  5  S.  E.  536,  3  Am. 
St.  Rep.  126;  Dickinson  r.  Hooracs' 
Admr.,  8  Gratt   (49  Va.)   353. 

See  17  Standard  Proc.  776,  784;  and 
also  notes  69  L.  R.  A.  673;  2:5  L.  R.  A. 
(X.  S.)  924;  27  L.  R.  A.  (X.  S.)  420. 

Change  in  residence  of  trustee  does 
not  defeat  jurisdiction  once  acquired, 
see   17  Standard  Proc.   706,  rnto  06. 

[a]  The  fact  that  the  benelclariefl 
reside  In  another  state  is  immaterial. 
Chase    f.    Chase,    2    Allen    (Mass.)    101. 
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in  such  cases.^"  An  action  to  establish  a  trust  in  personal  property 
may  be  maintained  when  either  the  defendant  or  tiie  subject-matter  of 
the  trust  is  within  the  jurisdiction  of  the  court."  A  trust  created  or 
established  by  a  court  of  one  state  will  not  be  enforced  by  the  courts 
of  another  state,  the  trustee  being  accountable  only  to  the  court  ap- 
pointing him.^^  „  ^         .,.  r     /-» 

5.  Following  Trust  Funds  and  Election  of  Remedies.  —  a.  In  Oen- 
erai  ^^  —  y^hen  trust  funds  have  been  diverted  from  the  purposes  of 
the  trust  or  when  trust  property  has  been  misappropriated  the  bene- 
ficiary has  a  choice  of  remedies.**  He  can,  so  long  as  the  fund  or  prop- 
erty is  traceable,*^  and  has  not  passed  into  the  possession  of  a  bona  tide 

W.  192;  Clark  r.  Anderson,  13  Bush 
111.  Mich.— Rowley  f.  Towsley,  53 
Mich.  329,  19  N.  W.  20.  Miss.— Isom  v. 
First  Nat.  Bank,  52  Miss.  902.  Mo.— 
Sherwood  f.  Saxton,  63  Mo.  78.  Neb.— 
Robinson  f.  Tower,  95  Neb.  198,  145  N. 
W  ,348.  N.  J.  —  Bohle  r.  Ilasyelbroch, 
64*  N.  J.  Eq.  334,  51  Atl.  508,  61  L.  R. 
A.  323.  N.  M.— Chaves  f.  Myer,  13  N. 
M.  368,  85  Pac.  233,  6  L.  R.  A.  (N.  S.) 
793.  N.  Y. — Ferris  v.  Van  Vechten,  73 
N.  Y.  113.  N.  C— Cooper  v.  Landis,  75 
N.  C.  526.  Ore.- Bettencourt  v.  Bet- 
tencourt,  70  Ore.  384,  142  Pac.  326. 
Pa.— 7n  re  Freas'  Estate,  231  Pa.  256, 
79  Atl.  513;  In  re  Carr's  Estate,  24  Pa. 
Super.  369.  Term.  —  Treadwell  v.  Mc- 
Keon,'  7  Baxt.  201. 

[a]  Survival  of  Remedies. — Upon 
the  death  of  the  trustee,  both  classes 
of  remedy  survive  and  a  right  of  elec- 
tion continues  in  the  beneficiary.  Rob- 
inson V.  Tower,  95  Neb.  198,  145  N.  W. 
348.  See  generally  the  title  "Sur-' 
vival. ' ' 

[b]  The  court  cannot  deny  relief 
to  which  the  plaintiff  is  entitled  under 
his  election  of  a  particular  remedy  and 
compel  him  to  adopt  another  remedy. 
Minn.  —  Cisewski  v.  Cisewski,  129 
Minn.  284,  152  N.  W.  642.  Ore.— Bet- 
tencourt V.  Bettencourt,  70  Ore.  384, 
142  Pac.  326.  Va. — Shanks  v.  Edmond- 
son,  28  Gratt.  (69  Va.)  804. 

45.  Kent  v.  Kent,  50  Utah  44,  165 
Pac.  271. 

[a]  When  only  a  portion  of  the 
trust  fund  is  traceable  the  beneficiary 
may  impose  the  trust  upon  the  prop- 
erty into  which  the  trust  moneys  can 
be  traced  and  obtain  a  personal  judg- 
ment for  the  balance,  in  the  same  ac- 
tion. Title  Ins.  &  Tr.  Co.  v.  Ingersoll, 
158  Cal.  474,  111  Pac  360. 


Jurisdiction  to  appoint  trustee  over 
land  in  another  state,  see  infra,  VIII, 
A,  1,  b. 

40.  Fall  V.  Eastin,  215  U.  S.  1,  30 
Sup.  Ct.  3,  54  L.  cd.  65,  23  L.  R.  A. 
(N.  S.)  924.  See  17  Standard  Pkoc. 
776,    780. 

[a]  A  conveyance  of  trust  real 
property  situated  in  another  state  may 
be  ordered,  by  virtue  of  the  court's 
jurisdiction  over  the  person  of  the 
trustee,  but  the  title  to  the  land  is 
not  affected  by  the  decree,  nor  can  a 
master  be  appointed  to  make  the  con- 
veyance if  the  trustee  refuses  to  act. 
Fall  V.  Eastin,  215  U.  S.  1,  30  Sup. 
Ct.  3,  54  L.  ed.  65,  23  L.  R.  A.  (N.  S.) 
924,  aifirminq  Fall  v.  Fall,  75  Neb.  104, 
106  N.  W.  412,  113  N.  W.  175,  121  Am. 
St.  Rep.  767.  And  see,  Contee  f.  Lyons, 
8  Mackey   (D.  C.)   207. 

41.  Loaiza  v.  Supeior  Court,  85 
Cal.  11,  24  Pac.  707,  20  Am.  St.  Rep. 
197,  9  L.  R.  A.  376;  Gassert  v.  Strong, 
38  Mont.  18,  98  Pac.  497. 

42.  Jenkins  v.  Lester,  131  Mass.  355; 
Schwartz  f.  Gerhardt,  44  Ore.  425,  75 
Pac.  698.  Compare,  Allen  v.  Arken- 
burgh,  57  N.  J.  Eq.  440,  41  Atl.  677; 
Jones  f.  Jones,  8  Misc.  660,  30  N.  Y. 
Supp.  177,  60  N.  Y.  St.  429. 

43.  See  generally  the  title  "Choice 
and  Election  of  Remedies." 

44  U.  S.— Oliver  v.  Piatt,  3  How. 
333,  n  L.  ed.  622;  Primeau  v.  Gran- 
field,  184  Fed.  480.  Cal.— Lathrop  v. 
Bampton,  31  Cal.  17,  89  Am.  Dec.  141. 
111. — Hinsey  v.  Supreme  Lodge,  138  111. 
App.  248.  Ind. — Haxton  v.  McClaren, 
132  Ind.  235,  31  N.  E.  48.  la.— Robin- 
son V.  Robinson,  22  Iowa  427.  Kan. 
Woodrum  v.  Washington  Nat.  Bank,  60 
Kan.  44,  55  Pac.  333;  Merket  v.  Smith, 
33  Kan.  66,  o  Pac.  394.  Ky.— Stephens 
V.  Stephen's  Admr.,  89  Ky,  185,  12  S. 
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purchaser,*"  elect  to  recover  the  original  fund  or  property,"  or  its 
proceeds  or  the  property  which  has  been  substituted  for  it,*"  and  en- 
force the  trust  upon  it  in  equity."  Or  if  he  so  desires,  he  can  hold  the 
trustee  personally  liable  for  his  breach  of  trust,"''  and  maintain  an  ac- 
tion at  law  against  him  as  a  debtor,"^  for  money  had  and  received,"  or 
for  conversion  of  the  property,"  or  obtain  an  accounting  from  liim  in 
equity,"  and  enforce  a  lien  or  charge  upon  the  property  itself."  The 
own.r  of  money  or  other  property  which  has  been  converted  by  a 
wrongdoer,  may  also  follow  the  property  or  its  proceeds,""  and  enforce 


46.  Hanford  v.  Duchastel,  87  N.  J. 
L.  205,  93  Atl.  5S7;  Goldrirk  V.  Roxana 
Petroleum   Co.    (Okla.)    176  Pac.  932. 

47.  Teal  r.  Pleasant  Grove  Local 
Union  No.  204  (Ala.),  75  So.  335  (prop- 
erty conveyed  by  the  trustee  under  a 
mistake  of  fact);  Clark  f.  Spanley,  122 
Ark.  366,   1«3   S.    W.  964. 

fa]  A  personal  accounting  ran  be 
required  of  the  trustei'  although  he  has 
parted  with  possession  of  the  trust  res. 
Alexander  r.  Fidelity  Trust  Co.,  238 
Fed.   03S,  059. 

48.  U.  8. — Brissell  v.  Knapp,  155 
Fed.  809.  Ala.— Small  r.  Ilockinsmith, 
158  Ala.  2:'.4,  4S  So.  541.  Cal.— Citizens' 
Bank  r.  Huckcr,  138  Cal.  606,  72  Pac. 
46.  Kan. — Woodrum  r.  Washington 
Nat.  Bank,  60  Kan.  44,  55  Pac.  333. 
Ky.— Stratton  v.  Stratton's  Admr.,  149 
Kv.  473,  149  S.  W.  900.  Minn.— Cisew- 
ski  r.  Cisewski,  129  Minn.  2s4,  152  N. 
W.  642.  Mo.— Shelton  r.  Harrison,  182 
Mo  App.  404,  167  S.  W.  6:U.  N.  M.— 
Chaves  r.  Mver,  13  N.  M.  368,  85  Pac. 
23.?,  6  L.  R."  A.  (N.  S.)  793.  N.  Y.— 
Seclv  f.  Seelv,  164  App.  Div.  650,  150 
N.  Y.   Supp.   66. 

fa]  Although  money  compensation  1« 
sought  it  is  asked  not  as  damapes  but 
as  a  substitute  for  the  trust  property 
and  the  action  is  equitable  in  its  na- 
ture. Shelton  f.  Harrison,  182  Mo.  App. 
404,  167  S.  W.  634;  Seelv  r.  Seely,  164 
App.  Div.  650,   150  N.  Y.  Supp.  66. 

49.     See  infra,  thi.s  note. 

fa]  The  existence  of  a  statutory 
remedy  by  attachment  or  garnishment 
does  not  deprive  a  person  of  his  right 
to  follow  trust  funds  in  equity,  the 
remedies  beinp  concurrent.  Chaves  f. 
Mver,  13  N.  M.  368,  85  Pac.  233,  6  L. 
R.'a.  (X.  S.)   79.3. 

fb]  The  fact  that  a  remedy  exists 
upon  the  bond  of  a  trustee  does  not  de- 
prive the  lienefieiary  of  his  right  to 
follow    the    trust    fund.     K:Ji.— Merket 


r.  Smith,  33  Kan.  66,  5  Pac.  394.  Md. 
Armitape  v.  Snowden,  41  Md.  1119.. 
Mich. — Marquette  r,  Wilkinson,  119 
Mich.  413,  78  N.  W.  474,  43  L.  R.  A. 
840. 

50.  Breit  r.  Yeaton,  101  111.  242; 
Silliman  r.  Gano,  90  Tex.  637,  39  S.  W. 
559,  40  S.   W.  391. 

51.  Naltncr  r.  Dolan,  108  Ind.  500, 
8  N.  E.  289,  58  Am.  Rep.  61. 

[a]  "There  Is  no  principle  which 
precludes  a  court  of  law  from  consid- 
ering and  passing  upon  the  facts  con- 
stituting a  trust,  to  ascertain  whether 
the  trustee's  treatment  of  it  entitles 
the  beneficiarv  to  a  legal  remedy." 
Snvder  v.  Parmalee,  80  Vt.  496,  500, 
68 "Atl.  649. 

52.  Five  r.  Hall,  224  Mass.  528,  113 
N.  E.  366;  Farrelly  r.  Ladd,  10  Allen 
(Mass.)  127;  Hanford  r.  Duchastel,  87 
N.  J.  L.  205,  93  Atl.  5S6.  See  generally 
the  titles  "Assumpsit;"  "Money 
Counts." 

53.  Ala.— Gulf,  Coal  &  Coke  Co.  v. 
Musgrove,  195  Ala.  219,  70  So.  179. 
Neb.— Robinson  v.  Tower.  05  Neb.  198, 
145  N.  W.  348.  Tex.— D.  Sullivan  & 
Co.  f.  Ramsey  (Tex.  Civ.  App.),  155  S. 
W.  580. 

See  the  title  "Trover  and  Conver- 
sion." 

54.  Tucker  v.  Weeks,  177  App.  Div, 
158,  163  N.  Y.  Sui-p.  595.  See  the  title 
"Account  and  Accounting." 

[a]  An  accounting  between  the 
trust-ee  and  his  beneiciaries  cannot  be 
had  in  a  suit  instituted  against  other 
persons  to  follow  trust  funds.  Teal  v. 
Pleasant  Grove  Local  Union  No.  204 
(Ala.)    75  So.  335. 

55.  Primeau  r.  Granfield,  184  Fed. 
480.    See   generally  the  title    "Liens." 

56.  Ark. — Humphrevs  v.  Butler,  51 
Ark.  351.  11  S.  W.  479.  Mass.— Na- 
tional Mahaiwe  Bank  r.  Barry,  125 
Mass.  20.    Mo. — Deer   r.   Deer's   Estate 
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a  trust  upon  it,  or  he  may  elect  to  reclaim  his  money,"  and  in  this 
connection  merely  pursue  the  property  with  a  lien.^*  Similar  principles 
are  applicable  when  a  trustee  wrongfully  mingles  the  trust  funds  with 
his  own  funds.^^  When  the  trust  property  or  its  proceeds  is  no  longer 
traceable,  the  beneficiary  can  only  enforce  the  personal  lial)ility  of  the 
trustee.""  But  as  to  any  portion  of  trust  funds  or  property  which  is 
traceable  the  trust  may  be  enforced  and  the  trustee  held  personally 
liable  for  the  balance.®^ 

b.  Effect  of  Election.  —  An  election  made  with  full  knowledge  of  all 
the  facts  cannot  be  repudiated,^^  and,  where  the  remedies  are  regarded 
as  inconsistent,  precludes  a  resort  to  the  alternative  remedy."^    The 


(Mo.  App.),  180  S.  W.  572.  N.  Y.— 
Newton  v.  Porter,  69  N.  Y.  133,  25  Am. 
Eep.  152.  W.  Va.— Williams  v.  McCar- 
ty  (W.  Va.),  95  S.  E.  638;  Hogg  v.  Mc 
Guffin,  67  W.  Va.  456,  68  S.  E.  41,  31 
L.  E.  A.  (N.  S.)  491.  Wis.— Borchert  v. 
Borchert,  132  Wis.  593,  113  N.  W.  35, 

Compare  Pioneer  Min.  Co.  v.  Tiberg, 
4  Alaska  670;  Henninger  v.  Heald  (N. 
J.  Eq.),  30  Atl.  809. 

[a]  "The  theory  upon  which  the 
courts  proceed  is  that  a  party  dealing 
with  the  property'-  of  another  will,  in 
a  court  of  equity,  be  treated  as  the 
agent  of  the  real  owner  of  the  prop- 
erty, should  the  real  owner  desire  to 
avow  his  acts;  that  while  there  may 
have  been  no  relation  of  trust  or  of 
privity  between  them,  if  the  real  own- 
er of  the  property  desires  to  affirm  a 
contract  made  by  another  for  the  sale 
or  disposal  of  his  property,  he  may  do 
so  in  a  court  of  equity,  and  such  court 
will  treat  the  wrongdoer  as  an  agent 
ex  malefieio."  Williams  v.  McCarty 
(W.  Va.),  95  S.  E.  638. 

[b]  The  fact  that  an  action  at  law 
against  the  wrongdoer  for  damages, 
could  be  maintained  does  not  deprive 
a  court  of  equity  of  jurisdiction.  Wil- 
liams V.  McCarty  (W.  Va.),  95  S.  E. 
638. 

[c]  Where  plaintiff's  title  to  the 
property  is  in  dispute  but  depends  up- 
on the  construction  to  be  given  to  title 
deeds  which  are  in  evidence,  a  court  of 
equitv  may  determine  the  issue  of  title. 
Williams  v.  McCarty  (W.  Va.),  95  S.  E. 
638. 

[d]  Both  the  property  and  damages 
cannot  be  recovered.  Deer  v.  Deer^s 
Estate   (Mo.  App.),  ISO  S.  W.  572. 

57.  Shearer  v.  Barnes,  118  Minn.  179, 
136  N.  W.  861;  Prewitt  t:  Prewitt,  188 
Mo.  675,  87  S.  W.  1000. 

[a]     "To  hold  the  beneficiary  to  an 
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election,  it  must  appear  that  he  acted 
with  knowledge,  or  at  least  in  disre- 
gard of  readily  accessible  means  of 
knowledge,  as  distinguished  from  no- 
tice, or  else  has  delayed  so  long  that 
he  is  barred  by  laches."  Shearer  v. 
Barnes,  118  Minn.  179,  136  N.  W.  861. 

58.  Shearer  r.  Barnes,  118  Minn. 
179,  136  N.  W.  861. 

59.  Primeau  v.  Granfield,  184  Fed. 
480;  Bohle  r.  Hasselbroch,  64  N.  J.  Eq. 
334,  51  Atl.  508,  61  L.  R.  A.  323. 

[a]  Where  trust  money  having  no 
earmarks  is  deposited  with  the  per- 
sonal funds  of  the  trustee,  the  bene- 
ficiary may  follow  the  mixed  fund. 
Ilewi'tt  V.  Hayes,  205  Mass.  356,  91  N. 
E.  332,  137  Am.  St.  Rep.  448. 

60.  Eadie  v.  Hamilton,  94  Kan.  214, 
146  Pac.  323;  D.  Sullivan  &  Co.  v.  Ram- 
sey (Tex.  Civ.  App.),  155  S.  W.  580. 

61.  Title  Ins.  &  Tr.  Co.  t\  IngersoU, 
158  Cal.  474,  111  Pac.  360. 

[a]  Where  the  trustee  is  dead  the 
personal  liability  could  only  be  en- 
forced by  making  a  proper  claim 
against  the  estate.  See  Title  Ins.  & 
Tr.  Co.  V.  IngersoU,  158  Cal.  474,  111 
Pac.  360.. 

62.  Libby  v.  Frost,  98  Me.  288,  56 
Atl.  906;  Bettencourt  v.  Bettencourt, 
70  Ore.  384,  142  Pac.  326.  See  the  title 
"Choice  and  Election  of  Remedies." 

63.  Ala.— Foley  v.  Leva,  101  Ala. 
395,  13  So.  747.  Mich.— Rowley  r. 
Towsley,  53  Mich.  329,  19  N.  W.  20. 
Wis. — Barker   r.    Barker,    14   Wis.    131. 

[a]  Where  the  trustee  becomes  in- 
solvent, the  rights  of  his  general  cred- 
itors intervene  and  the  beneficiary  is 
required  to  choose  with  reasonable 
promptness  which  remedy  he  will  pur- 
sue and  he  cannot  thereafter  invoke 
another  remedy.  Jlewitt  V.  Hayes,  205 
Mass.  356,  91  N.  E.  332,  137  *Am.  'St. 
Rep.  448. 
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courts  are  not  entirely  in  aceord,  however,  as  to  this  matter  and  the 
circumstances  under  which  the  pursuit  of  one  remedy  bars  the  right 

to  another."*  ,•     ,,  ^^.^ 

B.  Joinder  OF  Actions. —  The  peneral  rules  applicable  to  multi- 
fariousness in  bills  in  equity  apply  to  bills  in  equity  to  establish  or  en- 
force a  trust,"*  and  the  same  principles  have  been  adopted  under  code 

practice.*"  •     i     j 

C.  Proce.><.<?."  —  Proceedings  to  establish  or  enforce  a  trust  in  land 
are  proceedings  in  rem,  or  (juasi  in  rem,"*  and  process  in  the  action 
may  be  served  by  pul)lication""  upon  a  non-resident  defendant'"  in  ac- 
cordance with  existing  statutory  provisions.'* 

D.  Vknle.  —  An  jictiun  to  fiiloree  a  trust  is  regarded  as  transitory 
in  its  nature.'-  and,  subject  to  the  general  ruk-s  elsewhere  discussed," 
should  l)e  in.stitutrd  at  the  place  of  residence  of  the  trustee.'*  An  ac- 
tion to  declare  a  resulting  or  constructive  trust  in,  and  to  enforce  the 
conveyance  of,  land  is  however,  within  the  terms  of  a  statute  providing 
that  an  action  concerning  real  property  must  be  brought  in  the  county 
in  whieh  the  land  is  loeated." 


64.  Sec  tho  title  "Choice  and  Elec- 1 
tion  of  Remedies"   ami   tlit-   following 
cases-     Stratton    r.    Strattou's    Adinr., 
149  ky.  47:i,   149  S.  W.  900;  Barker  f.  | 
Barker,   14    Wis.    131. 

[a]  An  unsatisfied  Judgment  for 
personal  liability  does  not  prevent  fol- 
lowing the  trust  property.  Matthews 
r.  Forslun.l,  112  Mich.  591,  70  N.  W. 
1105;  Barks.lale  f.  Finney,  14  Gratt. 
(55  Va.)  3.18.  Contra.  Carter  r.  Gibson, 
61  Neb.  207,  85  N.  W.  45,  52  L.  R.  A. 
468. 

65.  Bcaohey  r.  Heiple,  130  Mrl.  683, 
101  Atl.  55.3.  See  generally,  the  title 
"Multifariousness.*  * 

66.  Smith  i.  Kennedy,  46  Okla.  493, 
149  Pac.  197.  See  Bram  r.  Christopher, 
27  Cal.  App.  741.  151  l'a<'.  172  and  the 
title   "Joinder  of  Actions." 

fa]  Action  Against  Successor  of 
Deceased  Trustee. — \Mien  the  action  is 
to  enforip  a  trust  in  property  in  the 
hands  of  the  defendant  as  the  succes- 
sor in  interest  of  a  deceased  trustee, 
there  is  no  misjoinder  of  causes  of  ac- 
tion where  the  defendant  is  sued  im 
his  individual  capacity  as  a  trustee  and 
as  executor  of  the  deceased  trustee. 
Birks  r.  McNeill,  177  Iowa  567,  159  N. 
W.  210. 

67.  See  generally  the  titles  "Pro- 
cess;" "Service  of  Process  and  Pa- 
pers. '  • 

68.  Bcachev  v.  Ileiple,  130  Md.  683, 
101  Atl.  .553.  ' 

68.     Porter    Land    &    Water    Co.    v. 


Baskin,  43  Fed.  323  (although  an  ac- 
counting is  also  asked);  Beachey  v. 
Ileiplc,  130  Md.  6S3,  101  Atl.  553. 

70.  U.  8.— Chicago  &  A.  Bridge  Co. 
f.  Anglo-Am.-rican  P.  &  P.  Co.,  46  Fed. 
584.  Cal. — Loaiza  v.  Superior  Court,  85 
Cal.  11,  24  Pac.  707,  20  Am.  St.  Rep. 
1D7,  9  L.  R.  A.  376.  Mont.— Gassert  v. 
Strong,  38  Mont.  IS,  98  Pac.  497. 

71.  See  the  statutes  and  the  title 
"Service  of  Process  and  Papers." 

72.  State  ex  rd.  Scougalc  r.  Super- 
ior Court,  55  Was^h.  32s,  104  Pac.  G07, 
133  Am.  St.  Rep.  1030. 

73.  See  the  title  "Venue." 

74.  tr.  S.— Massie  t.  Watts,  6 
Cranch  14s,  3  L.  ed.  181.  Cal.  —  Baker 
f.  Firemen's  Fund  Ins.  Co.,  73  Cal.  182, 
14  Pac.  686.  Mass.— Burlingamo  v. 
Hobbs,  12  Grav  367.  Tenn.— Whittaker 
r.  Whittaker.  io  Lea  'X'>.  Wash.— State 
ex  rcl.  Scougale  r.  Superior  Court,  55 
Wash.  32S,  104  Pac.  607,  133  Am.  St. 
Rep.  1030;  State  ex  rel.  Campbell  f. 
King  Cfiuntv  Super.  Ct.,  7  Wash.  306,  .34 
Pac.  1103. "  Wis.— Cody  v.  Cody,  98 
Wis.  445,  74  N.  W.  217. 

75.  Ariz.— Greene  Cattle  Co.  t\  Here- 
ford, 11  Ariz.  403,  94  Pac.  1127.  CaL 
McFarland  r.  Martin,  144  Cal.  771,  78 
Pac.  239;  Booker  f.  Aitken,  140  Cal. 
471,  74  Pac.  11.  But  see  Le  Breton  v. 
.<=Juperior  Court,  66  Cal.  27,  4  Pac.  777. 
Pa.— Goodwin  r.  Colwell,  213  Pa.  614, 
63  Atl.  363. 

But  see,  Booth  r.  Bradford,  114  Iowa 
I  562,  87  N.  W.  685. 
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E.  Conditions  PrecedentJ^  —  A  person  seeking  to  enforce  a  trust 
must  come  into  equity  with  clean  hands/^  and  must,  as  a  condition  to 
obtaining  relief,  take  such  action  upon  his  part  as  equity  and  good 
conscience  require.''^  A  demand  need  not  be  made  upon  the  person 
charged  as  a  trustee,  as  a  condition  precedent  to  maintenance  of  the 
action.^9  A  judgment  at  law  need  not  be  obtained  prior  to  seeking  the 
establishment  and  enforcement  of  a  constructive  trust.^"  And  a  cred- 
itor who  seeks  to  enforce  a  trust  made  for  his  benefit  need  not  exhaust 
his  remedy  at  law  before  going  into  equity.^^  It  is  not  necessary  that 
a  person  seeking  to  enforce  a  trust  in  land  should  be  in  possession  of 
the  premises.^-  An  action  to  enforce  a  trust  against  devisees  or  lega- 
tees cannot  be  maintained  until  after  the  will  is  probated.^^  Before  a 
beneficiary  is  entitled  to  maintain  an  action  at  law  to  recover  trust 
funds  or  property  there  must  have  been  an  accounting  by  the  trustee 
and  a  judicial  determination  of  the  amount  due  from  him.«* 


76.  See  generally  the  title  "Suits 
and  Actions." 

77.  Tipton  V.  Powell,  2  Coldw. 
(Tenn.)  19. 

78.  Waller  v.  Jones,  107  Ala.  331, 
18  So.  277;  Pujol  v.  MeKinlay,  42  Cal. 
559. 

[a]  Repayment  of  any  sum  invest- 
ed by  the  trustee  from  his  own  funds. 
(1)  and  the  necessary  expenses  in- 
curred, is  essential  to  relief.  Ala. — 
Waller  v.  Jones,  107  Ala.  331,  18  So. 
277.  Cal.— See  Jenkins  V.  Prink,  30 
Cal.  586,  89  Am.  Dec.  134.  N.  C— 
Franks  v.  Nolop,  1G4  N.  C.  390,  80  S.  E. 
383.  Tex. — Hoffman  v.  Buchanan,  57 
Tex.  Civ.  App.  368,  123  S.  W.  168), 
unless  (2)  the  action  of  the  trustee 
was  taken  in  bad  faith  and  with  the 
intention  of  defrauding  and  overreach- 
ing the  plaintiff.  Home  Inv.  Co.  V. 
Strange  (Tex.  Civ.  App.),  152  S.  W. 
510;  Kenyan  v.  Trevino  (Tex.  Civ. 
App.),  137  S.  W.  458. 

[b]  When  a  purchaser  at  a  fore- 
closure sale  had  agreed  to  allow  the 
owner  to  redeem,  the  latter  before  en- 
forcing the  trust  must  pay  the  pur- 
chase price,  interest  and  costs.  Mc- 
Kibben  v.  Diltz'  Exr.,  138  Ky.  684, 
128  S.  W.  1082. 

[c]  A  tender  is  not  required  of  the 
amount  expended  in  the  purchase  by 
defendant  of  land  agreed  to  be  held 
for  the  benefit  of  plaintiff.  Koyer  v. 
Willmon,  150  Cal.  785,  90  Pac.  135,  a 
tender  is  material  only  upon  the  ques- 
tion of  costs.  And  see.  Warden  v. 
O'Brien,  142  Ky.  633,  136  S.  W.  635, 
where  the  date  on  which  a  payment  by 
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the  plaintiff  was  contemplated  had  not 
arrived. 

79.  Ind.— Hon  v.  Hon,  70  Ind.  135. 
Me.— Coburn  v.  Page,  105  Me.  458,  74 
Atl.  1026,  134  Am.  St.  Rep.  575.  R.  I. 
Vaughn  v.  Rhode  Island  Mtg.  &  Tr. 
Co.,  24  R.  I.  350,  53  Atl.  125. 

80.  Watson  v.  National  Life  & 
Trust  Co.,  162  Fed.  7,  88  C.  C.  A.  380 
(the  action  is  not  based  on  the  theory 
of  a  creditor's  bill);  Morrill  v.  Amer- 
ican Reserve  Bond  Co.,  151  Fed.  305. 

[a]  Where  a  guardian  diverted 
trust  funds  investing  them  in  land, 
title  to  which  was  taken  in  his  wife's 
name,  an  action  to  follow  the  funds 
and  establish  a  trust  in  them  was  not 
in  the  nature  of  a  creditor's  bill  and 
could  be  maintained  without  a  judg- 
ment at  law.  Clingman  v.  Hill,  104 
Kan.  145,  178  Pac.  243. 

81.  TJ.  S. — Case  v.  Beauregard,  101 
U.  S.  688,  25  L.  ed.  1004.  Cal.— Baker 
V.  Bartol,  6  Cal.  483.  111.— Miller  v. 
Davidson,  8  HI.  518,  44  Am.  Dec.  715. 
N.  M. — Early  Times  Distillery  Co.  v. 
Zeiger,  9  N.  M.  31,  49  Pac.  723.  N.  Y. 
Neresheimer  v.  Smyth,  167  N.  Y.  202, 
60  N.  E.  449;  Chautauque  County  Bank 
i\  White,  6  N.  Y.  236,  57  Am.  Dec.  442. 

See  supra,  I,  A,  1,  b  and  note  23  L. 
R.  A.  (N.  S.)  1,  105. 

82.  Taylor  v.  Taylor,  76  W.  Va.  469, 
85  S.  E.  652  (the  rule  governing  ac- 
tions to  quiet  title  is  not  applicable) ; 
Custer  V.  Hall,  71  W.  Va.  119,  76  S.  E. 
183. 

83.  Brown  v.  Webster,  86  Neb.  788, 
128  N.  W.  635. 

84.  Upham  v.  Draper,  157  Mass.  292, 
32  N.  E.  2;  Husted  v.  Husted,  158  N.  Y. 
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F.  Parties.  —  1.  In  General.  —  In  accordance  with  the  general  rule 
in  equity,"  that  the  interests  of  all  persons  in  property  which  is  the 
subject  matter  of  litigation  should  be  settled  in  one  action,^"  all  per- 
sons claiming  an  interest  in  property  upon  which  it  is  sought  to  en- 
force a  trust  should  be  made  parties  to  the  action. ^^  When  the  persons 
interested  are  numerous,  it  is  sufficient  if  representatives  of  each  class 
whose  interests  are  involved  are  made  parties.*^  While  the  absence  of 
an  indispensable  party  will  require  the  dismissal  of  the  action,^^  the 
absence  of  a  merely  proper,"*'  or  even  a  necessary,®'  party  will  not  pre- 
vent the  court  from  rendering  such  judgment  affecting  the  interests  of 


328.  53   N.  E.  20.    See  supra,  I,  A,  2; 
VIII,  H. 

85.  See  the  title  "Parties." 

86.  Leyden  r.  Owon,  150  Mo.  App. 
102,  129  S.  W.  984;  Burns  v.  Niagara, 
L.  &  O.  Power  Co.,  145  App.  Div.  280, 
130  N.  Y.  Supp.  54. 

[a]  Eule  Stated.— "In  equity  suits 
every  person  having  any  material  in- 
terest, legal  or  beneficial,  in  the  sub- 
ject-matter is  properly  made  a  party 
regardless  of  whether  the  interests  of 
the  parties  be  joint  or  several  and  it 
matters  little  whether  they  be  joined 
as  co-plaintiflFs  or  brought  in  as  de- 
fendants, the  object  being  to  settle  the 
whole  controversy  and  have  the  decree 
binding  on  all  having  an  interest 
therein."  Shelton  v.  Harrison,  182  Mo. 
App.  404,  413,   167  S.   W.  634. 

87.  Cal.— O'Connor  r.  Irvine,  74 
Cal.  435,  16  Pac.  236.  lU.— Green  v. 
Grant,  143  111.  61,  32  N.  E.  369,  18  L. 
R.  A.  3S1.  Mass.— Kendall  v.  Fidelity 
Trust  Co.,  230  Mass.  238,  119  N,  E.  861. 
Mo. — Levden  r.  Owen,  150  Mo.  App. 
102,  129  S.  W.  984.  N.  H.— Dow  v. 
Jewell,  18  X.  H.  340,  45  Am.  Dec.  371. 
Ohio.— Ilubbell  v.  Hubbell,  22  Ohio  St. 
208. 

[a]  AH  the  beneficiaries  are  neces- 
sary parties  to  the  action.  Cal. — Rey- 
nolds r.  Lincoln,  71  Cal.  183,  9  Pac.  176, 
12  Pac.  449.  N.  J.— Schuler  r.  South- 
ern Iron  &  S.  Co.,  77  N.  J.  Eq.  60,  75 
Atl.  552;  Pfefferle  v.  Herr,  65  N.  J. 
Eq.  325,  .55  Atl.  1103.  Vt.  —  In  re  Aid- 
rich's  Will,  81  Vt.  308,  70  Atl.  566. 

88.  U.  S.  — Watson  f.  National  Life 
&  Trust  Co..  162  Fed.  7,  88  C.  C.  A. 
380.  Mo.— Levden  f.  Owen,  150  Mo. 
App.  102,  129  "S.  W.  984.  N.  J.— Larkin 
r.  WikofiF.  75  N.  J.  Eq.  462,  72  Atl.  98, 
79  Atl.  365.  Tex.— Lochte  r.  Blum,  10 
Tex.  Civ.  App.  385,  30  S.  W.  925. 


[a]  Charitable  Trusts. — In  a  suit  to 
enforce  a  charitable  trust,  plaintiffs 
must  sue  in  behalf  of  themselves  and 
of  all  persons  similarly  interested. 
Larkin  v.  Wikofif,  75  N.  j.  Eq.  462,  72 
Atl.  98,  79  Atl.  365. 

See  generally  the  title  "Parties." 

89.  XJ.  S.— Waterman  f,  Canal- 
Louisiana  Bank  &  Trust  Co.,  215  U.  S. 
33,  48,  30  Sup.  Ct.  10,  54  L.  ed.  80;  Hill 
r.  Wilson,  210  Fed.  200,  127  C.  0.  A. 
260;  Brown  r.  Fletcher,  206  Fed.  461, 
124  C.  C.  A.  367.  Mich.— Sanborn  v. 
Loud.  150  Mich.  154,  113  N.  W.  309, 
121  Am.  St.  Rep.  614.  Mo.— Leyden  v. 
Owen,  150  Mo.  App.  102,  129  S.  W.  984. 

See  the  title  "Parties." 

90.  Rogers  v.  Penobscot  Min.  Co., 
154  Fed.  606,  83  C.  C.  A.  380. 

91.  Watson  r.  National  Life  &  Trust 
Co.,  162  Fed.  7,  88  C.  C.  A.  380;  Levden 
r.  Owen,  150  Mo.  App.  102,  129  S.  W. 
984. 

[a]  Necessary  parties  are  those 
"whose  relations  to  the  suit  are  such 
that  if  their  interest  and  their  absence 
are  formally  brought  to  the  attention 
of  the  court,  it  will  require  them  to  be 
made  parties,  if  within  its  jurisdic- 
tion, before  deciding  the  case.  But  if 
this  cannot  be  done,  it  will  proceed  to 
administer  such  relief  as  may  be  in  its 
power  between  the  parties  before  it." 
Waterman  r.  Canal-Louisiana  Bank  & 
Tr.  Co.,  215  U.  S.  33,  48,  30  Sup.  Ct.  10, 
54  L.  ed.  80.    See  the  title  "Parties." 

[b]  A  person  from  whose  Interest 
in  property  a  portion  of  the  trust 
would  be  created  is  a  necessary  but 
not  an  indispensable  partv.  Levden  v. 
Owen,  150  Mo.  App.  102,  129  S.  W.  984. 

fc]  Necessary  Parties  May  Be 
Brought  In  by  the  Court  on  its  Own 
Motion. — O'Connor  v.  Irvine,  74  Cal. 
435,  16  Pac.  236. 
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those  persons  wlio  are  before  it,  as  the  circumstances  of  the  case  re- 
quire.®- 

Intervention.  —  The  right  to  intervene  depends  upon  the  general  rules 
elsewhere  treated.®^ 

2.  Plaintiffs.  —  a.  In  General.  —  Any  person  directly  interested  in 
the  establishment  or  enforcement  of  the  trust  may  institute  the  ac- 
tion,^* and  only  such  persons  will  be  allowed  to  maintain  it.^^   The  per- 


92.  Waterman  v.  Canal  -  Louisiana 
Bank  &  Tr.  Co.,  215  U.  S.  33,  30  Sup. 
Ct.  10,  54  L.  ed.  80. 

93.  See  the  title  "Intervention." 
[a]     A  bill  in  interrention   seeking 

to  have  a  trust  declared  in  the  same 
property  as  to  which  the  original  bill 
seeks  the  establishment  of  a  trust,  sets 
up  an  adverse  interest  and  is  improper. 
Hill  V.  Wilson,  210  Fed.  200,  127  C.  C, 
A.  260.  Cov^pare,  Beck  v.  Staudt,  140 
App.  Div.  481,  125  N.  Y.  Supp.  430. 

94.  Ark. — Hendrix  College  v.  Ar- 
kansan  Townsite  Co.,  85  Ark.  446,  108 
S.  W.  514.  Conn.— risk's  Appeal,  81 
Conn.  433,  71  Atl.  559.  lU.  Garrison  v. 
Little,  75  111.  App.  402. 

[a]  The  beneficiary  is  ordinarily 
the  proper  person  to  institute  the  suit. 
Cal.— Bettis  v.  Townsend,  61  Cal.  333. 
Ga.— Harper  v.  Whitehead,  33  Ga.  138, 
where  no  trustee  has  been  appointed. 
Mo. — Culbertson  v.  Matson,  11  Mo.  493. 
N.  Y.— Strong  v.  Butcher,  186  App. 
Div.  307,  174  N.  Y.  Supp.  352;  New 
York  Female  Assn.  v.  Beekman,  21 
Barb.  565.  Tex. — Warren  v.  Parlin- 
Orendorff  Implement  Co.  (Tex.  Civ, 
App.),  207  S.  W.  586. 

[b]  The  assignee  of  the  beneficiary- 
may  sue.  O'Connor  v.  Irvine,  74  Cal. 
435,  16  Pac.  236.  And  see  Brown  v. 
Fletcher,  206  Fed.  461,  124  C.  C.  A.  367. 
Contra,  Batchis  V.  Leask,  149  App.  Div. 
713,   134   N.  Y.  Supp.  350. 

[c]  A  suit  to  enforce  a  trust  to  sell 
property  and  pay  debts  may  be  main- 
tained by  a  simple  contract  creditor. 
Goncelier  v.  Foret,  4  Minn.  13. 

[d]  The  attorney  general  is  the 
proper  person  to  enforce  a  public  trust 
or  charity.  Trustees  of  Princeton  Uni- 
versity V.  Wilson,  78  N.  J.  Eq.  1,  78 
Atl.  393.  See  the  title  "Public  Chari- 
ties." 

[e]  The  trustee  (1)  may  maintain 
an  action  to  follow  and  recover  trust 
property  conveyed  by  him  by  mistake 
or  through  fraud  (Teal  v.  Pleasant 
Grove  Local  Union  No.  204  [Ala.],  75 
So.  335),  and  (2)  the  beneficiaries  may 
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properly  join  as  plaintiffs,  but  are  not 
required  to  do  so;  Teal  v.  Pleasant 
Grove  Local  Union  No.  204  (Ala.),  75 
So.  335. 

[f]  A  new  or  substituted  trustee 
may  seek  (1)  the  recovery  of  trust 
property.  Shepard  r.  Meridian  Nat. 
Bank,  149  Ind.  532,  48  N.  E.  346;  Eng- 
lish V.  Mclntyre,  29  App.  Div.  439,  51 
N.  Y.  Supp.  697.  (2)  In  such  a  case 
the  trustee  by  whom  the  property  was 
transferred  is  a  necessary  party  to  an 
action  to  recover  the  trust  property. 
Peper  r.  Fordvce,  119  U.  S.  469,  7  Sup. 
Ct.  287,  30  L.  ed.  435;  Bovd  v.  Eng- 
land, 56  Ga.  598.  (3)  And'  the  trans- 
feree of  the  property  is  a  necessary 
party  to  an  action  to  enforce  the  trust 
upon  the  property  or  its  proceeds.  Chi- 
cago &  A.  Bridge  Co.  t\  Fowler,  55 
Kan.  17,  39  Pac.  727. 

[g]  The  trustee  and  the  persons  to 
whom  he  transferred  the  funds  with 
notice,  may  be  joined  as  defendants. 
Stratton  v.  Stratton's  Admr.,  149  Ky. 
473,  149  S.  W.  900. 

fh]  The  creator  of  the  trust  may 
maintain  a  suit  for  its  enforcement. 
Carr  V.  Carr  (Iowa),  171  N.  W.  785. 

95.  U.  S. — McDuflSe  v.  Montgomery, 
128  Fed.  105.  N.  J.— Warren  v.  War- 
ren, 75  N.  J.  Eq.  415,  72  Atl.  960.  N. 
y. — Batchis  v.  Leask,  149  App.  Div. 
713,  134  N.  Y.  Supp.  350. 

[a]  The  creator  of  the  trust  is  not 
(1)  primarily  interested  in  the  trust 
fund,  and  neither  he  nor  his  personal 
representative  can  maintain  an  action 
to  enforce  it  (111.  —  Doyle  v.  Murphy, 
22  111.  502,  74  Am.  Dec.  165.  Mo.— 
Griesel  v.  Jones,  123  Mo.  App.  45,  99 
S.  W.  769.  N.  Y.— Parmenter  r.  Ho- 
mans,  125  App.  Div.  399,  109  N.  Y. 
Supp.  800),  though  (2)  other  authori- 
ties hold  that  he  retains  such  an  in- 
terest as  entitles  him  to  resort  to  the 
court  to  insist  that  the  terms  of  the 
trust  are  carried  out.  Ark. — Grissom  v. 
Hill,  17  Ark.  483.  la.— Warren  v.  Ly- 
ons, 22  Iowa  351.  Mich. — Abbott  t*. 
Gregory,  39  Mich.  68.  N.  J.— Backes  v. 


TRUSTS  AND  TRUSTEES 


81 


sonal  representative  of  a  deceased  benefieiary  may  maintain  an  action 
to  establish  a  trust  in  real  property,^"  though  in  some  states  the  right 
of  action  is  held  to  be  vested  in  the  heirs." 

b.  Joinder.  —  All  persons  who  have  similar  interests  in  having  a 
trust  established  and  enforced  may  join  in  the  suit;^«  it  is  not  neces- 
sary that  their  interests  be  joint.^^  Persons  having  adverse  interests 
cannot  join  as  plaintiffs.^ 

3.  Defendants.-  —  The  person  whom  it  is  sought  to  charge  as  a  trus- 
tee and  who  holds  the  legal  title  must  of  course  be  made  a  defendant 
to  the  action,^  and  he  is  also  a  proper  defendant  to  a  suit  between  con- 
flieting  claimants,  although  he  hold  no  beneficial  interest  in  the  prop- 
erty.*  The  heirs,^  or,  in  some  states,  the  administrator  or  personal  rep- 


Crano,  87   X.  J.   Kq.   229,   100   Atl.  000. 

[b]  A  contingent  beneficial  inter- 
est or  a  mere  possibility  that  a  piTson 
will  have  an  interest  in  trust  property 
does  not  authorize  the  maintenance  of 
the  action.  Colo.— Allen  v.  White,  36 
Colo.  39,  85  Pac.  695,  7  L.  R.  A.  (N.  S.) 
999.  Ky.— MfChor.l  v.  Caldwell's  Exr., 
9fi  Ky.  617,  29  S.  W.  440.  N.  Y.— New 
York  Female  Assn.  r.  Beeklnian,  21 
Barb.    565. 

Compare,  Hunt  v.  Hunt,  124  Mioh. 
502,  83  N.  VV.  371  (prospective  heirs 
and  beneficiaries  entitled  to  relief); 
Carson  v.  Kennerly,  8  Rich.  Eq.  (S.  C.) 
59. 

[c]  Heirs  of  a  decedent  who  cre- 
ated a  trust  by  his  will  but  who  are 
not  beneficiaries  nor  charged  with  the 
execution  of  the  trust,  cannot  apply 
for  the  establishment  of  the  trust. 
Tarbert  v.  Rollins,  130  Md.  413,  100 
Atl.  637. 

[d]  Heirs  who,  for  a  consideration 
have  waived  their  claim  to  any  inter- 
est in  the  land  purporting  to  be  devised 
in  trust  are  estopped  from  thereafter 
attacking  the  trust.  Tarbert  v.  Rol- 
lins, 130  Md.  413,  100  Atl.  637. 

96.  Holland  t:  Cruft,  20  Pick. 
(Mass.)  321 ;  Morris  v.  Vyse,  154  Mich. 
2o3,  117  N.  W.  639,  129 'Am.  St.  Rep. 
472. 

97.  Ariz. — Costello  f.  Cunningham, 
16  Ariz.  447,  147  Pac.  701.  Cal. 
Janes  r.  Throckmorton,  57  Cal.  368. 
Me.  —  Cushman  r.  Goodwin,  95  Me. 
353,  50  Atl.  50.  Mo. — Griosel  v.  .Tones, 
123  Mo.  App.  45,  99  S.  W.  769.  Ohio.— 
Craig   V.  .Jonnines,   31   Ohio   St.   84. 

98.  U.  S.— Watson  r.  National  Life  & 
Trust  Co.,  1 62  Fed.  7,  88  C.  C.A.  380.  Cal. 
Broder  r.  Conklin.  77  Cal.  330.  19  Pac, 
513.  Conn. — Ketchum  v.  Packer,  65 
Conn.    544,    33    Atl.    499.     Ga.— Fort   v. 


Amos,  108  Ga.  588,  34  S.  E.  150.  Mo. 
Phillips  r.  Hardenburg,  181  Mo.  463, 
SO  S.  W  891;  Shelton  r.  Harrison,  182 
Mo.  App.  404,  167  S.  W.  634.  N.  Y.— 
Mullin  r.  Mullin,  119  App.  Div.  521,  104 
N.  Y.  Supp.  323;  Robinson  r.  Smith,  3 
Paige  222,  24  Am.  Dec.  212.  Utah.— 
Territory  v.  Golding,  3  Utah  39,  5  Pac. 
546. 

Sec  generally  the  title  "Parties." 
fa  I  In  the  case  of  a  charitable 
trust  the  attorney  general  and  individ- 
uals interested  in  the  trust  may  join 
and  the  proceeding  then  becomes  one 
bv  bill  and  information.  Larkin  V. 
VVikofiF,  75  N.  J.  Eq.  462,  72  Atl.  08,  79 
Atl.  365. 

99.  Shelton  v.  Harrison,  182  Mo. 
App.  404,  167  S.  W.  634. 

1.  Martin  r.  Davis,  82  Tnd.  38;  Rabb 
V.  Flenniken,  29  S.  C.  278,  7  S.  E.  597. 

2.  See  generally  the  title  "Par- 
ties." 

3.  Cal.  —  Lucas  v.  Payne,  7  Cal.  92. 
:  N.  Y.  — Butler  v.  Butler,  41  App.  Div. 

477,  58  N.  Y,  Supp.  1094.  N.  C. — 
Carter  v.  Jones,  40  N.  C.  196,  49  Am, 
Dec.  425.  S.  C.  —  Dumas  v.  Carroll, 
99  S.  E.   801. 

fa]  A  minor  trustee  is  a  necessary 
defendant.  Wakefield  v.  Marr,  65  Me. 
341. 

f  b]  A  former  trustee,  who  has  parted 
with  legal  title  to  the  property,  is  not 
a  necessary  defendant.  Gravlee  v. 
Lamkin,  120  Ala.  210,  24  So.  750;  Hub- 
bell  V.  Hubbell,  22  Ohio  St.  208.  And 
see.  Sage  Land  &  Imp.  Co.  v.  Ripley, 
192  Fed.   785,   114  C.  C.  A.  339. 

4.  Remolds  r.  Lincoln.  71  Cal.  183, 
9  Pac.  176,  12  Pac.  449;  Wise  v.  Toner 
(Colo.),    176    Pac.    838. 

5.  Ark.  —  Freeman  v.  Russell,  40 
Ark.  56.  HI.  —  Hallosy  v.  Jackson,  66 
HI.    139.      Mo.  —  Newmnn    r.    Newman, 
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resentative,®  and  widow/  of  one  possessing  property  upon  which  it  is 
sought  to  enforce  a  trust  are  proper  defendants.  All  persons  who  claim 
an  interest  in  the  property,  and  who  do  not  join  as  plaintiffs,®  are 
proper  defendants,*  and  they  are  necessary  defendants  if  it  be  desired 
to  adjudicate  their  claims  and  subject  them  to  the  judgment  in  the  ac- 
tion.^" Upon  the  other  hand,  persons  who  have  or  claim  no  adverse 
interest  in  the  property  need  not  be  made  defendants,^^  and  are  not 


152  Mo.  398,  54  S.  W.  19;  Shelton  v. 
Harrison,  182  Mo.  App.  404,  167  S.  W. 
634.  N.  Y.  —  Moore  v.  Moore,  42  App. 
Div.  92,  58  N.  Y.  Supp.  905.  W.  Va.  — 
Shaffer  v.  Petty,  30  W.  Va.  248,  4  S.  E. 
278. 

6.  Ala.  — Smith  v.  Cain,  187  Ala. 
174,  65  So.  367.  Cal.  — Tyler  v.  Mayre, 
95  Cal.  160,  27  Pac.  160,  30  Pac.  196; 
Eoach  V.  Caraffa,  85  Cal.  436,  25  Pac. 
22,  trust  in  personal  property.  Ga, — • 
Fort  17.  Amos,  108  Ga.  588,  34  S.  E.  150. 
Mich.  —  Kichardson  v.  Eichardson,  83 
Mich.  653,  47    N,  W.  500. 

7.  Eoach  V.  Caraffa,  85  Cal.  436,  25 
Pac.  22;  Shelton  v.  Harrison,  182  Mo. 
App.  404,  167   S.   W.  634. 

8.  Cal.  —  Jenkins  v.  Erink,  30  Cal. 
586,  89  Am,  Dec.  134.  Mass.  —  Sears 
V.  Hardy,  120  Mass.  524.  Mich.— 
Weaver  v.  Van  Akin,  77  Mich.  688,  43 
N.  W.  1081. 

9.  Cal.  —  Beckwith  v.  iSheldon,  154 
Cal.  393,  97  Pac.  867;  Jenkins  v. 
Frink,  30  Cal.  586,  89  Am.  Dec.  134. 
Mass.  —  McGuire  v.  Devlin,  158  Mass. 
63,  32  N.  E.  1028.  N.  Y.  — Burns  v. 
Niagara,  L.  &  O.  Power  Co.,  145  App. 
Div.  280,  130  N.  Y.  Supp.  54,  Wis.— 
Laughlin  v.  Wells  Bldg.  Co.,  171  N.  W. 
755;  Harrigan  v.  Gilchrist,  121  "Wis. 
127,  99   N.  W,  909, 

[a]  A  subsequent  incumhrancer  is  a 
proper  but  not  a  necessary  party  de- 
fendant, Gravlee  v.  Lamkin,  120  Ala. 
210,  24  So.  756. 

10.  Cal. — 'Kinard  -y.  Jordan,  10  Cal. 
App,  219,  101  Pac.  696.  Mass. — Sears 
V.  Hardv,  120  Mass,  524,  Mich.  —  San- 
born V.  Loud,  150  Mich.  154,  113  N.  W. 
309,  121  Am,  St.  Eep.  614.  N.  Y.— 
Beck  V.  Staudt,  140  App.  Div.  481,  125 
N.  Y.  Supp.  430. 

[a]  A  cestui  qui  trust  who  is  not  a 
plaintiff,  is  a  necessary  defendant. 
Benton  v.  Benton,  84  Kan.  691,  115 
Pac.  535;  Day  v.  Devitt,  79  N.  J.  Eq. 
342,  81  Atl.  368. 

[b]  A  beneficiary  who  has  assigned 
his  interest   is  a  necessary  defendant. 
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Brown  v.   Fletcher,    206    Fed,    461,   124 
C.  C,   A.   367, 

[c]  In  an  action  by  a  general  lega- 
tee to  recover  funds  purporting  to  be 
trust  funds  of  the  deceased,  the  person 
named  as  beneficiary  is  a  necessary  de- 
fendant. Walker  v.  Caldwell,  8  Del. 
Ch,  91,   67  Atl.   1085, 

[d]  A  purchaser  or  assignee  of  trust 
property  is  a  necessary  party  to  the 
action  in  order  that  his  claim  may  be 
determined.  Van  Hook  v.  Frey,  13 
App,  Cas,  (D.  C)  543;  Watt  v.  Eeeves, 
89  Ore.  151,  173  Pac.  463,  an  assignee 
of  a  mortgage  sale  certificate  of  pur- 
chase, is  a  necessary  party,  although 
the   certificate   has   not   been   recorded. 

[e]  In  an  action  to  enforce  a  charit- 
able trust  the  attorney  general  is  a 
necessary  defendant.  Larkin  v.  Wikoff, 
75  N.  J,  Eq,  462,  72  Atl.  98,  79  Atl. 
365. 

[f  ]  When  a  trust  in  a  bank  deposit 
is  sought  to  be  established,  the  deposi- 
tor is  a  necessary  defendant.  Gregory 
V.  Merchants'  Nat.  Bank,  171  Mass.  67, 
50  N.  E.  520. 

11.  U.  S.  — Frank  Waterhouse  &  Co. 
r.  Dodge,  162  Fed.  1,  88  C.  C.  A.  374, 
Ky.  —  Whayne  v.  Davis,  23  Ky.  L.'  Eep. 
2174,  66  S,  W.  827.  Mass.  —  Kendall 
V.  Fidelity  Trust  Co,,  230  Mass,  238, 
119  N,  E,  861.  Mich.  —  Chadwick  v. 
Chadwick,  59  Mich,  87,  26  N,  W,  288, 
Minn.  —  Evans  v.  Staalle,  88  Minn,  253, 
92  N,  W.  951.  Tex.  —  See  Henyan  v. 
Trevino  (Tex.  Civ.  App,),  137  S,  W. 
458.  Va.  —  Ward  v.  Funsten,  86  Va. 
359,   10   S.   E.  415, 

[a]  Where  streets  have  been  laid 
out  and  dedicated  (1)  the  city  need 
not  be  made  a  party  to  enforce  a  trust 
upon  the  remainder  of  the  property 
(Henyan  v.  Trevino  [Tex.  Civ.  App.], 
137  S.  W.  458);  (2)  neither  need  a 
street  railway  company  whose  tracks 
have  been  laid  upon  the  streets.  Ken- 
yan V.  Trevino  (Tex.  Civ.  App.),  137 
S,  W,  458, 

[b]  The  vendor  of  land  as  to  which 
plaintiff  seeks  to   establish   a  resulting 
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even  proper  parties.^^  The  creator  of  the  trust,  from  whom  title  has 
passed,'^  or  his  heir  or  personal  representative/*  is  not  a  necessary 
party  to  an  action  against  the  trustee  to  enforce  it.  The  administrator 
of  tlie  deceased  beneficiary  under  a  resulting  trust  is  not  a  necessary 
party  to  an  action  by  the  heirs  to  enforce  it.^° 

All  of  several  co-trustees  must  be  made  defendants.^®  When  a  trust 
arises  as  a  result  of  a  conspiracy,  all  parties  to  the  conspiracy  may  be 
joined  as  defendants." 

G.  Pleadings. —  1.  Bill  or  Complaint.  —  a.  In  General.  —  The  bill 
or  complaint  in  an  action  to  esta])lish  or  enforce  a  trust  should  allege, 
with  clearness  and  distinctness,^^  the  facts  showing  the  creation^^  and 


trust,  in  the  hands  of  the  purchaser,  is 
not  a  •neccssarx'"  defendant.  Vande- 
ford  r.  Stovall,  117  Ala.  344,  23  So. 
30;  Carter  v.  Uhlein  (N.  J.  Eq.),  36 
Atl.  9.j6.  Compare,  Cowtlry  r.  Cheshire, 
75  N.  C.  2.S.5;  Rvan  v.  O'Connor,  41 
Ohio  St.  36S. 

[c]  The  owner  of  property  sold  at 
an  execution  sale  is  not  a  m-iossary 
party  to  an  action  to  enforce  a  trust 
in  the  projierty  apainst  the  purchaser, 
by  one  claiminp  that  it  was  purchased 
for  his  benefit.  Bucknor  r.  Carter  (Tex. 
Civ.  App.),  in7   8.    W.  442. 

[d]  Children  of  a  living  beneficiary 
are  not  necessary  defendants.  D.  C. — 
Hutchins  v.  Dante,  40  App.  Cas.  262. 
111.  — Green  r.  Grant,  143  111.  61,  32 
N.  E.  369,  18  L.  R.  A.  3S1.  Mich. 
Chadwick  r.  Chadwick,  .59  Mich.  87, 
26  N.  W.  288.  Wis.  — Codv  r.  Cody, 
98  Wis.  445,  74  N.  W.  217. 

12.  Harton  v.  Little,  176  Ala.  267, 
57   So.   851. 

[a]  A  grantee  of  property  to  whom 
it  has  been  conveyed  by  a  husband,  to 
be  conveyed  to  a  wife,  but  to  be  used 
for  the  benefit  of  the  husband,  is  a 
proper  party,  after  conveyance  by  him 
to  an  action  to  enforce  the  trust.  Euhe 
V.  Euhe,  113  Md.  505,  77  Atl.  707. 

[b]  Tenants  at  will  of  the  trustee, 
in  possession  of  the  property,  are  not 
proper  defendants.  Revnolds  v.  Lvnch, 
64    Cal.    442,    1    Pac.    893. 

13.  Curtiss  r.  Brown,  29  111.  201; 
Cubberly  v.  Cubberlv,  33  N.  J.  Eq.  82, 
591. 

14.  Gravlee  v.  Lamkin,  120  Ala.  210, 
24  So.  756;  Larom  v.  Fabre,  173  App. 
Div.   895,   157   N.  Y.   Supp.   1053. 

15.  McKee  v.  Downing,  224  Mo. 
115,  124  S.  W.  7;  Johnston  r.  John- 
ston, 173  Mo.  91,  73  S.  W.  202,  61  L.  R. 
A.  166.  And  see,  Pickron  v.  Pickron, 
147  Ga.  657,  95  S.  E.  238,  an  action  by 


the  heirs,  the  court  saying  such  an 
action  could  be  brought  either  by  the 
heirs   or  administrator. 

16.  Ala.  —  McKinley  t\  Irvine,  13 
Ala.  681,  706.  111.  —  Hutchi.nson  17. 
Ayres,  117  III.  558,  7  N.  E.  476.  Kan.— 
Benton  v.  Benton,  84  Kan.  691,  115 
Pac.  535. 

17.  Moore  r.  Empire  Land  Co.,  181 
Ala.  344,  61  So.  940;  Gassert  v.  Strong, 
38  Mont.  18,  98  Pac.  497.  And  see, 
Rigell  i\  Gaskins,  142  Ga.  357,  82  S.  E. 
1057. 

18.  Brace  v.  Reid,  3  G.  Gr.  (Iowa) 
422;  Swenson  r.  Swenson,  17  S.  D. 
558,  97  N.  W.  845,  the  facts  need  not 
be  alleged  more  distinctly  than  in  other 
civil  actions.  See  generally  the  title 
"Certainty  in  Pleading." 

fa]  The  Complaint  Will  Be  Liberal- 
ly Construed.  —  Lewis  r.  Molir,  97  Ala. 
;;66,  11  So.  7'15.  .See  generally  the  title 
"Construction  and  Theory  of  Plead- 
ings." 

19.  Ala.  —  Long  t\  King,  117  Ala. 
423,  23  So.  534;  Crompton  v.  Vasser,  19 
Ala.  259.  la.  —  Claussen  v.  Lafrenz, 
4  G.  Gr.  224.  Neb.  —  Lederer  v.  Lin- 
coln Union  Sav.  Bank,  52  Neb.  133,  71 
X.   W.  954. 

[a]  A  present  and  not  a  future  In- 
tention to  create  a  parol  trust,  must  be 
alleged.  Brown  r.  Brown's  Admrs., 
129  Ky.  138,  110  S.  W.  831. 

[b]  The  statement  of  facts  and  not 
the  form  of  the  prayer  determines  the 
sufl3.ciency  of  the  complaint.  Watson 
V.   Wagner    (Mich.),  168   X.  W.  428. 

[c]  Testamentary  Trusts.  —  The 
complaint  need  not  allege  that  the  will 
has  been  admitted  to  probate  or  a 
decree  of  distribution  made.  Elizalde 
V.  Elizalde,  137  Cal.  634,  66  Pac.  369, 
70  Pac.  861;  Weaver  v.  Van  Akin,  77 
Mich.   588,  43   N.   W.   1081. 

Vol.  XXV 


M 


TRUSTS  AND  TRUSTEES 


existence  of  the  trust,  the  interest  of  the  plaintiff  under  the  trust.^" 
or  his  right  to  maintain  the  action,^!  ^^^  the  description  of  the  prop- 
erty."  The  bill  must  not  be  multifarious." 

The  bill  or  complaint  in  an  action  to  establish  a  trust  on  property  in 
the  hands  of  a  defendant  who  acquired  it  from  a  trustee,  or  a  person 
occupying  a  fiduciary  relation  toward  plaintiff,  must  show  that  the 
money  or  property  of  plaintiff  is  traceable  to  the  specific  property  ac- 
quired by  defendant  and  upon  which  it  is  sought  to  enforce  the  trust,'* 
must  allege  the  breach  of  trust,'^  and  that  the  defendant  was  not  a 
purchaser  for  value,  without  notice  of  the  trust.-''  The  actual  or  mar- 
ket value  of  the  property  which  it  is  sought  to  subject  to  the  trust  need 
not  be  alleged."  The  prayer  should  not  ask  for  conflicting  or  irrecon- 
cilable forms  of  relief,'^  though  it  may  properly  ask  for  alternative 
relief.^' 


20.  U.  S.  —  David  v.  Levy,  119  Fed. 
799.  Cal.  — Booth  v.  Oakland  Bank  of 
Savings,  122  Cal.  19,  54  Pac.  370.  Va. 
Matney  v.  Yates,  121  Va.  506,  93  S. 
E.  694. 

[a]  Former  ownership  of  the  prop- 
erty by  the  creator  of  the  trust  need 
not  be  alleged.  Booth  v.  Oakland 
Bank,  122  Cal.  19,  54  Pac.  370. 

21.  Willoburn  Eanch  Co.  V.  Yegen, 
45   Mont.  254,  122  Pac.  915. 

22.  Brindley  v.  Brindley,  197  Ala. 
221,  72  So.  497;  Pickron  v.  Pickron, 
147    Ga.   657,   95    S.   E.    238. 

[a]  If  knowledge  of  the  description 
of  the  property  is  lacking  this  should 
be  averred  and  a  discovery  or  produc- 
tion of  the  deeds  by  defendant,  asked. 
Brindley  v.  Brindlev,  197  Ala.  221,  72 
So.  497. 

23.  Houghton  v.  Tiffany,  116  Md. 
655,  116  Atl.  655;  Euhe  v.  Ruhe,  113 
Md.  595,  77  Atl.  797. 

See  generally,  the  title,  "Multifar- 
iousness. ' ' 

[a]  "To  support  the  objection  of 
multifariousness  because  the  bill  con- 
tains different  causes  of  suit  against 
the  same  person,  or  persons,  two  things 
must  concur:  First,  the  grounds  of 
suit  must  be  different;  Second,  each 
ground  must  be  sufficient  as  stated  to 
sustain  a  bill."  Euhe  i\  Ruhe,  113 
Md.    595,    77    Atl.    797,    799. 

[b]  If  in  addition  to  stating  a  cause 
of  action  for  the  enforcement  of  a 
trust  insufficient  allegations  relating  to 
other  matters  are  set  out,  the  bill  will 
not  be  multifarious,  since  mere  sur- 
plusage does  not  constitute  multifar- 
iousness. Wheeler  v.  Ocker  &  Ford 
Mfg.    Co.,    162    Mich.   204,    127    N.    W. 
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332.     And  see,  Smith  v.  Smith,  153  Ala. 
504,  45   So.   168. 

[c]  A  bill  seeking  alternative  relief, 
such  as  cancellation  of  a  deed  or  estab- 
lishment of  a  trust,  is  not  multifarious, 
under  some  statutes.  Moore  v.  Empire 
Land  Co.,  181  Ala.  344,  61  So.  940. 

24.  U.  S.  — United  States  r.  Bitter 
Root  Development  Co.,  200  U.  S.  451, 
26  Sup.  Ct.  318,  50  L.  ed.  550,  affirming 
133  Fed.  274,  66  C.  C.  A.  652.  Cal.— 
Bram  v.  Christopher,  27  Cal.  App.  741, 
151  Pac.  172.  Mass. —  Howard  v.  Fay, 
138  Mass.  104.  N.  Y.  — Jaffe  v.  Weld, 
220  N.  Y.  443,  116  N.  E.  73;  Liebmann 
V.  Liebmann  Bros.  Co.,  84  Hun  361,  32 
N.  Y.  Supp.  406,  65   N.  Y.  St.  622. 

25.  Orb  V.  Coapstick,  136  Ind.  313, 
36  N,  E.  278. 

26.  U.  S.  — Reed  v.  Munn,  148  Fed. 
737,  80  C.  C.  A.  215.  Ala. —  Brooks  v. 
Greil  Bros.  Co.,  192  Ala.  235,  68  So. 
874.  Cal.  —  Warnock  r.  Harlow,  96  Cal. 
298,  31  Pac.  166,  31  Am.  St.  Rep.  209. 
Colo.  —  De  Mares  v.  Gilpin,  15  Colo. 
76,  24  Pac.  568.  HI.— Coryell  v.  Klehm, 
157  HI.  462,  41  N.  E.  864.  Mass. — 
Molony  v.  Rourke,  100  Mass.  190.  Tex. 
Compare,  Boaz  v.  Ferrell  (Tex.  Civ. 
App.),    152   S.   W.   200. 

27.  Kinard  f.  Jordan,  10  Cal.  App. 
219,  101  Pac.  696. 

[a]  If  a  trivial  value  w^as  shown  by 
the  complaint  to  attach  to  the  property, 
a  court  of  equity  would  be  justified  in 
refusing  to  take  cognizance  of  the 
action.  Kinard  v.  Jordan,  10  Cal.  App. 
219,   101    Pac.   696. 

28.  Pickron  v.  Pickron,  147  Ga.  657, 
95  S.  E.  238.  See  4  Standard  Prog. 
143. 

29.  Smith  v.  Pullum,  184  Ala.  380, 
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Averment  of  Performance  of  Conditions  Precedent.  ^°  —  A  willingness  to  do 
equity  by  payment  of  any  sum  expended  l)y  the  trustee  from  his  own 
funds,^'  should  be  alleged,  but  it  is  unnecessary  to  allege  a  tender." 

Laches.—  When  it  appears  on  the  face  of  the  complaint  that  a  con- 
siderable time  has  elapsed  since  the  events  transpired  from  which  a 
trust  is  claimed  to  have  arisen,  facts  explaining  and  excusing  the  delay 
should  be  alleged.^^ 

Statute  of  Frauds.—  It  need  not  be  alleged  that  an  express  trust  was 
created  by  writing,^*  nor  need  a  resulting  or  constructive  trust  be 
averred  to  have  been  in  writing." 

Amendments  will  be  allowed  or  refused,^^  in  the  discretion  of  the 
court,  subject  to  the  general  rule  that  a  new  or  different  cause  of  ac- 
tion cannot  be  set  up  by  amendment." 


6.3  So.  065.    See  4  Standard  Pboc.  143; 
G  Standard  Proc.  713. 

30.  See  generally  the  title  "Suits 
and  Actions,  and  supra,  I,  E. 

31.  HoflTman  r.  Buchanan,  57  Tex. 
Civ.   Ai'p.   3GS,    123   S.    W.    inS. 

[a]  Failure  to  aver  a  willingness  to 
reimburse  the  defendant,  coujiled  with 
charges  of  frauil,  indicates  that  the 
theory  of  the  complaint  is  for  a  re- 
covery for  the  fraufl  and  is  not  limited 
to  the  establishment  of  a  trust.  Munro 
V.   Smith,   243   Fed.  054. 

32.  Powell  V.  Powell,  114  Til.  329, 
2  N.  E.  162;  Taylor  v.  Calvert,  138 
Ind.  67,  37  X.  E.  531.  See  generally  the 
title  "Tender," 

33.  U.  S.  — Felix  r.  Patrick,  145  U. 
S.  317,  12  Sup.  Ct.  862,  36  L.  ed.  719. 
Oal.  —  Kleinclaus  v.  Dutard,  147  Cal. 
245,  81  Pac.  516.  Del.  —  Martin  v. 
Martin  (Del.  Ch.),  74  Atl.  S64. 

See   the  title  "Laches." 

fa]  An  averment  that  the  defendant 
never  repudiated  the  trust  is  sufficient. 
Snvder  r.  Snvder,  2S0  111.  467,  117  N. 
E.*465. 

34.  TJ.  S.  —  Sage  Land  &  Imp.  Co. 
r  Riplev,  192  Fed.  785,  114  C.  C.  A. 
339;  Lamb  r.  Starr,  Deady  350,  14  Fed. 
Cas.  No.  8,021.  Cal. —  Brown  r.  Spen- 
cer, 163  Cal.  5S9,  126  Pac.  493.  Colo. 
Dennison  v.  Barney,  49  Colo.  442, 
113  Pac.  519.  Ga.  — Eaton  v.  Barnes, 
121  Ga.  .548,  49  S.  E.  593.  Mo.— Mugan 
r.  Wheeler,  241  Mo.  376,  145  S.  W.  462. 
N.  D.  —  Hanson  v.  Svarverud,  18  X.  D. 
550.  120  N.  W.  550.  Okla.  —  Logan  r. 
Brown,  20  Okla.  334,  95  Pac.  441,  20 
L  R.  A.  (N.  S.)  298.  S.  D.  —  Swenson 
r.   Swenson,    17    S.    D.    558,   97    N.   W. 


845,  the  acceptance  of  a  trust  i3  pre- 
sumed   to    have    been    in    writing. 

Compare,  Alexander  f.  Spaulding,  160 
Tnd.  176,  66  X.  E.  694;  Bonham  v. 
Dovle,  .39  Ind.  App.  4:M,  438,  77  N.  E. 
S58';  Chowen  v.  Phelps,  26  Mont.  524, 
<;9  Pac.  54. 

As  to  necessity  of  anticipating  de- 
fense of  statute  of  frauds,  see  the  title 
"Frauds,  Statute  of." 

[a]  Under  a  statute  which  provides 
that  a  trust  shall  be  "manifested  and 
proved"  by  writing,  it  is  unnecessary 
to  allege  that  the  trust  was  in  writing. 
Beachey  v.  Heiple,  130  Md.  683,  101 
Atl.  553. 

fb]  Where,  however,  it  appears  from 
the  complaint  that  the  trust  was 
created  by  parol,  the  complaint  is  de- 
murrable. Wheeler  r.  Wheeler,  139  Ga. 
tX)4,  77  S.  E.  875.  And  see,  Bigelciw  v. 
Sanford,  98  Mich.  657,  57  N.  W.  1037. 

35.  Cal,  —  Pavlovich  r.  Pavlovich, 
22  Cal.  App.  500,  135  Pac.  303.  Colo. 
Berry  v.  French,  24  Colo.  App.  519, 
135  Pac.  985.  N.  C.  —  Boone  r.  Lee, 
175  N.  C.  383,  95  S.  E.  659.  Okla. — 
McCoy  V.  McCov,  30  Okla.  379,  121  Pac. 
176,  Ann.  Cas.'l913C,  146. 

36.  Macdermot  v.  Hayes  (Cal.),  170 
Pac.   616. 

Allowance  of  amendments  generally, 
see  the  titles  "Amendments  and  Jeo- 
fails;" "Bills  and  Answers;"  "Par- 
ties." 

37.  U.  S.  — Caldwell  f.  Firth,  91 
Fed.  177,  33  C.  C.  A.  439.  Ala.— Howi- 
son  r.  Baird,  145  Ala.  683,  40  So.  94. 
Tex.— Mixon  v.  Miles  (Tex.  Civ.  App), 
46  S.  W.  105. 

See  the  title  "New  Cause  of  Action 
or  Defense." 
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b  Averments  of  Violation  of  Trust.  —  The  repudiation  of  the  trust, 
or  the  manner  in  which  the  defendant  has  violated  the  obligations  ot 
the  trust  must  be  clearly  stated.^'^  When  it  is  desired  to  recover  from 
the  defendant  other  property  owned  by  him  similar  to  that  which  he 
held  in  trust  for  plaintiff  but  has  converted  or  misappropriated  it  must 
be  expressly  alleged  that  defendant  is  in  a  position  to  deliver  the  prop- 
erty ^^ 

c.  Resulting  Trusts.  — The  facts  from  which  a  resulting  trust  is 

claimed  to  arise  must  be  distinctly  averred.*^ 


38.  Way  v.  Shaver,  2  Cal.  App.  650, 
84  Pac.  283;  Nichols  v.  Rogers,  139 
Mass.  146,  29  N.  E.  377. 

39.  Coffinberry  v.  McClellan,  164 
Ind.  131,  73  N.  E  97;  Petty  v.  Emery, 
96  App.  Div.  35,  88  N.  Y.  Supp.  823; 
Smythe  V.  Tomlinson,  140  N,  Y.  Supp. 
840. 

40.  Macdermot  v.  Hayes  (Cal.),  170 
Pac  616;  Bell  v  Bank  of  California, 
153*  Cal.  234,  94  Pac.  889. 

41.  Ala.  — Smith  f.  Pullum,  184  Ala. 
380,  63  So.  965;  Gilbreath  v.  Farrow, 
147  Ala.  183,  41  So.  1000;  Lehman  V. 
Lewis,  62  Ala.  129.  Colo.  —  Sehlosser 
V.  Sehlosser,  62  Colo.  270,  162  Pac.  153, 
the  existence  of  a  present  interest  in 
the  plaintiff  must  be  alleged.  G-a. — 
Pickron  v.  Piekron,  147  Ga.  657,  95 
S.  E.  238;  Pound  v.  Smith,  146  Ga. 
431,  91  S.  E.  405.  Ky.  — Hickey  v. 
Young,  1  J.  J.  Marsh.  1.  Md.  — Ruhe 
V.  Ruhe,  113  Md.  595,  77  Atl.  797; 
Euler  V.  Schroeder,  112  Md.  155,  76  Atl. 
164.  Mass.  —  Howe  v.  Howe,  199  Mass. 
598,  85  N.  E.  945,  127  Am.  St.  Rep. 
516.  Tex.  —  Pearce  v.  Dyess,  45  Tex. 
Civ.  App.  406,  101  S.  W.  549. 

[a]  The  agreement  under  which 
plaintiff  furnished  the  money  to  de- 
fendant should  be  alleged.  Cal.  —  Pav- 
lovich  V.  Pavlovich,  22  Cal.  App.  500, 
135  Pac.  303.  Ind. — 'Alexander  v. 
Spaulding,  160  Ind.  176,  66  N.  E.  694. 
Md.  — Euler  v.  Schroeder,  112  Md.  155, 
76  Atl.  164.  Nev.  —  Levy  v.  Ryland, 
32  Nev.  460,  109  Pac.  905.  Pa.  — Mc- 
Cormick  v.  Cook,  199  Pa.  631,  49  Atl. 
238.  Tenn.  —  Smith  v.  Quarles  (Tenn. 
Ch.),  46  S.  W.  1035.  lex.  —  Compare, 
Pearce  i-.  Dyess,  45  Tex.  Civ.  App.  406, 
101  S.  W.  549. 

[b]  The  consideration  paid  for  the 
property  (1)  must  be  alleged.  Shelton 
V.  Aultman  &  Taylor  Co.,  82  Ala.  315, 
8  So.  232;  (2)  A  complaint  which  shows 
that  no  consideration  was  paid,  shows 
that  no  resulting  trust  arose.    Tainter 
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V    Broderick  Land  &  Inv.  Co.,  177  Cal. 
664,   171   Pac.   679. 

[c]  That  the  consideration  was  the 
money  or  property  of  the  plaintiff, 
must  be  alleged.  Ala.  —  Shelton  v. 
Aultman  &  Taylor  Co.,  82  Ala.  315,  8 
So.  232.  Cal. —  Roberts  r.  Ware,  40 
Cal.  634;  Pavlovieh  r.  Pavlovich,  22 
Cal.  App.  500,  135  Pac.  303.  Ga. — 
Mock  V.  Neffler,  148  Ga.  25,  95  S.  E. 
673.  lU.  — Koster  v.  Miller,  149  111. 
195,  37  N.  E.  46.  Ind.  —  Alexander  v. 
Spaulding,  160  Ind.  176,  66  N.  E.  694. 
Miss.  —  Gibson  v.  Foote,  40  Miss.  788. 
Pa.  —  McCormick  v.  Cook,  199  Pa.  631, 
49  Atl.   238. 

[d]  If  only  part  of  the  purchase 
price  was  paid  by  plaintiff  the  com- 
plaint must  distinctly  allege  what_  pro- 
portion of  the  total  amount  was  paid  by 
him.  Shaffer  i:  Fetty,  30  W.  Va.  248,  4 
S.  E.  278.  And  see,  South  San  Bernar- 
dino L.  &  Imp.  Co.  V.  San  Bernardino 
Nat.  Bank,  127  Cal.  245,   59  Pac.  699. 

[e]  The  time  payment  was  made  by 
the  plaintiff  need  not  be  alleged  to 
render  a  complaint  sufficient  as  against 
a  general  demurrer.  South  San  Bernar- 
dino L.  &  Imp.  Co.  V.  San  Bernardino 
Nat.  Bank,  127  Cal.  245,  59  Pac.  699. 

[f]  That  the  conveyance  was  taken 
in  the  grantee's  name  without  the  con- 
sent of  the  person  furnishing  the  pur- 
chase money  must  be  alleged,  under 
same  statutes.  Alexander  v.  Spaulding, 
160  Ind.   176,   66  N.  E.  694. 

[g]  When  title  was  taken  in  the 
name  of  a  husband  or  wife  or  child  of 
plaintiff,  facts  showing  that  no  ad- 
vancement was  intended  to  be  made 
should  be  alleged.  Ala.  —  Waddail  v. 
Vassar,  196  Ala.  184,  72  So.  14  (allega- 
tion that  the  purchase  was  to  be  made 
"for  her,"  the  plaintiff,  is  suflBcient); 
Long  V.  King,  117  Ala.  423,  23  So.  534. 
Colo.  —  Sehlosser  v.  Sehlosser,  62  Colo. 
270,  162  Pac.  153;  Foster  v.  Berrier,  39 
Colo.  398,  89  Pac.  787.    D.  C  — Dorsey 
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d  Constructive  Trusts.  — The  circumstances  which  forai  the  basis 
of  plaintiff's  claim  that  a  constructive  trust  exists  must  be  pleaded 
with  clcarnrss."-  and  in  their  absence  no  cause  of  action  is  stated."^ 

e.  Absolute  Deed  as  a  Trust.**  — A  complaint  in  an  action  to  have 
it  declared  that  a  conveyance  absolute  on  its  face  was  in  iact  made  m 
trust,*'  must  state  the  facts,"  and  not  conclusions  of  law,"^  and  must 


r.  Manning,  15  App.  Cas.  391.    N.  J. — 
Joyce  1-.  HaiiK'S,  ;j:i   N.  J.  Eq.  09. 

[h]  Resulting  or  Express  Trusts.— 
(1)  An  allegation  that  plaintiff  con- 
sented and  agreed -that  title  to  property 
purchased  with  his  money  should  be 
taken  in  the  name  of  defendant,  states 
a  resulting  and  not  an  express  trust. 
Harrison  v.  Harrison,  265  111.  432,  107 
N.  E.  128.  (2)  An  allegation  of  an 
agreement  to  reconvey  property  upon 
conditions  other  than  those  which  the 
Jaw  would  imply  negatives  the  claim 
of  a  resulting  trust.  Bell  v.  Edwards, 
78  S.   C.  490,  59  S.  E.  0.35. 

[i]  The  repudiation  of  the  trust  by 
defendant,  and  the  time  when  such  re- 
pudiation was  made,  should  be  stated. 
Pavlovith  r.  Pavlovich,  22  Cal.  App. 
500,  135  Pac.  303. 

42  U.  S.  —  Pickinson  r.  Kempner, 
19:5  Fed.  204.  Ark.  —  Terrell  r.  Eagle, 
85  Ark.  140,  107  S.  W.  670,  containing 
form  of  complaint  charging  administra- 
tor purchasing  land  of  the  estate  as  a 
trustee.  Cal.  —  Jenkins  v.  Frink,  30 
Cal.  586,  89  Am.  Dec.  134.  HL  — Mil- 
ler V.  Miller,  266  111.  522,  107  N.  E. 
821,  discussing  the  nature  and  suffi- 
ciency of  the  facts  which  must  be  al- 
leged. Mich. —  Watson  r.  Wagner,  168 
N.  W.  428.  Mont.  —  Drecland  v.  Pas- 
coe,  39  Mont.  290,  102  Pac.  331.  Okl. 
Citizens'  Trading  Co.  r.  Bass,  30 
Okla.  747,  120  Pac.  1095.  Tex.  —  Ivey 
r.  Teichman  (Tex.  Civ.  App.),  201  S. 
W.  695;  Xuckols  r.  Stanger  (Tex.  Civ. 
App.),   153  S.    W.   931. 

[a]  "The  mere  reiteration  of  the 
bill  charging  trust  relations  is  of  no 
weight  in  arriving  at  the  relation  of 
the  parties.  Facts  constituting  such 
relation  must  appear  in  the  bill."  Dick- 
inson v.  Kempner,  193  Fed.  204;  Per- 
reau  i".  Perreau,  12  Cal.  App.  122,  106 
Pac.  728. 

[b*]  Fraud  when  relied  upon  as  the 
basis  of  the  trust  (1)  must  be  distinct- 
ly and  explicitlv  alleged.  Ala. — Smith 
V.  Smith,  153  Ala.  504,  45  So.  168.  Cal. 
Plummer  v.  Brown,  70  Cal.  544,  12 
Pac,  464;     Perreau  v.  Perreau,  12  Cal, 


App.  122,  106  Pac.  728.  See  Bram  v. 
Christopher,  27  Cal.  App.  741,  151  Pac. 
172.  Mass.  —  Nichols  v.  Rogers,  139 
xVIass.  146,  29  N.  E.  377.  Mich.— 
Watson  f.  Wagner,  168  N.  W.  428; 
Morris  r.  Vyse,  154  Mich.  253,  117  N. 
W.  639,  129  Am.  St.  Rep.  472.  Mo. — 
Leahev  v.  Witte,  123  Mo.  207,  27  S.  W. 
402.  Va.  —  Fleenor  r.  Hensley,  121  Va. 
367,  93  S.  E.  5S2.  See  also  the  title 
"Fraud  and  Deceit."  (2)  It  must  ap- 
pear that  the  conduct  of  which  com- 
plaint is  made,  actually  worked  a 
fraud.  Hill  r.  Wilson,  210  Fed.  200, 
127  C.  C.  A.  260. 

[(•]  When  violation  of  personal  con- 
fidence is  relied  upon  as  the  foundation 
of  the  action  actual  fraud  need  not  be 
alleged.  Luscombe  v.  Grigsby,  11  S.  D. 
408,  78  X.   W.  357. 

[d]  No  allegation  of  fraud  is  neces- 
sary to  support  a  trust,  when  property 
was  conveyed  by  a  child  to  her  mother 
upon  the  latter's  promise  to  execute  a 
will  in  favor  of  the  child.  Robinson  v. 
Faville  (Tex.  Civ.  App.),  213  S.  W. 
316. 

[e]  An  allegation  of  ownership  of 
property  by  the  trustee,  is  not  neces- 
sary, where  it  appears  that  he  held  a 
contract  to  purchase  it,  since  a  trust 
may  exist  in  a  contract  of  purchase  or 
lease.  Carter  v.  Holt,  28  Cal.  App.  796, 
154  Pac.  37. 

43.  Cal. — Tainter  v.  Broderick  Land 
&  Inv.  Co.,  177  Cal.  664,  171  Pac.  679. 
Ind.  —  Alexander  r.  Spaulding,  160 
Ind.  176,  66  X.  E.  694.  Tex.  — Ivey  v. 
Teichman  (Tex.  Civ.  App.),  201  S.  W. 
695.  Utah. —  Kent  r.  Kent,  50  Utah 
44,  165  Pac.  271. 

44.  Absolute  deed  as  mortgage,  see 
19  Standard  Proc.  895,  952. 

45.  See  Dennison  v.  Barney,  49  Colo. 
442,  113  Pac.  519. 

46.  Ala.— Long  r.  King,  117  Ala.  423, 
23  So.  534.  Me.  —  Rowc>lI  r.  Freese,  23 
Me.  182.  N.  J.  —  Warmothf.  Durand, 
57  N.  J.  Eq.  160,  42  Atl.  168,  parol 
trust  collateral  to  a   deed  of  trust. 

47.  Sullivan  f.  Fant,  51  Tex.  Civ. 
App.  6,  110  S.  W.  507. 
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allege  that  plaintiff  has  an  existing  right  or  interest  in  the  property.*® 
Fraud  or  mistake  need  not  be  alleged.^^ 

2.  Demurrer.  —  The  general  principles  applicable  to  pleading  by 
demurrer  govern  actions  to  enforce  a  trust.^"  The  objection  that  a  trust 
was  void  because  not  in  writing  cannot  be  urged  on  demurrer,^^  unless 
it  appears  on  the  face  of  the  complaint  that  the  trust  rests  in  parol.^^ 
The  question  of  laches  may,  in  some  jurisdictions,  be  raised  by  demur- 
rer when  apparent  on  the  face  of  the  bill.^-' 

3.  Plea  or  Answer.  —  The  plea,  where  permitted,^*  or  answer," 
should  follow  the  rules  elsewhere  discussed.  This  rule  applies  to  such 
defenses  as  the  statute  of  frauds,^*'  the  statute  of  limitations,"  and 
laehes.^s  A  general  denial,  where  proper,  places  in  issue  the  fact  of  the 


[a]-  Allegations  that  there  wag  no 
valid  delivery  of  a  deed,  that  its  pos- 
session v,'as  obtained  "unlawfully" 
and  "without  right,"  are  insufficient. 
Fisher  v.  Fisher,  23  Cal.  App.  310,  137 
Pac.  1094. 

48.  Melvin  v.  Melvin,  8  Cal.  App. 
684,  97  Pac.  696. 

49.  N  O.  — Link  v.  Link,  90  N.  C. 
235.  Compare,  Briggs  v.  Morris,  54  N.  C. 
193.  N.  D.  —  Hanson  v.  Svarverud,  18 
N.  D.  550,  120  N,  W.  550.  Tex. — 
Clark  V.  Haney,  62  Tex.  511,  50  Am. 
Eep.  536;  Sullivan  v.  Pant,  51  Tex. 
Civ.  App.  6,  110  S.  W.  507. 

But  see,  Clagett  v.  Hall,  9  Gill  &  J. 
(Md.),  80. 

50.  See  the  title  "Demurrer." 

51.  Broder  v.  Conklin,  77  Cal.  330, 
19  Pac.  513;  Whiting  v.  Dyer,  21  E.  1. 
85,   41   Atl.    895. 

52.  Ala.  —  Manning  v.  Pippen,  86 
Ala.  357,  5  So.  572,  11  Am.  St.  Eep. 
46.  Cal.  — Barr  v.  O'Donnell,  76  Cal. 
469,  18  Pae.  429,  9  Am.  St.  Eep.  242. 
Mass.  —  Walker   v.   Locke,   5   Cush.   90. 

See  the  title  "Frauds,  Statute  of" 
and  supra,  T,  G,  1,  notes  34,  35. 

[a]  If  counsel  admit  upon  the  hear- 
ing of  a  demurrer  that  an  express  trust 
was  not  created  by  a  writing,  a  de- 
murrer is  properly  sustained  although 
the  defect  does  not  appear  on  the  face 
of  the  complaint.  Thompson  v.  Marley, 
102  Mich.  476,  60  N.  W.  976.  But  see 
6  Standard  Proc.   984,  note  74. 

53.  Ewald  v.  Kierulff,  175  Cal.  363, 
165  Pae.  942.  See  18  Standard  Proc. 
434,  437.  But  see  Berry  v.  French,  24 
Colo.  App.^519,  135  Pae.  985. 

54.  See  the  title  "Pleas  in  Equity." 

55.  See  the  titles:  "Answers;" 
"Bills  and  Answers;"  "  Cojif  ^tSSion 
and  Avoidance;"   "Denials.'^' 
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See  also  Green  v.  Green,  50  S.  C.  514, 
27  S.  E.  952,  62  Am.  St.  Eep.  846; 
Cocke  17.  Minor,  25  Gratt  (66  Va.)  246. 

[a]  A  denial  on  information  and 
heUef  by  one  having  personal  knowl- 
edge of  the  fact,  is  insufficient.  Avery 
V.  Stewart,  136  N.  C.  426,  48  S.  E.  775, 
68  L.  E.  A.  776.  See  the  title  "Infor- 
mation and  Belief." 

[b]  The  defense  that  plaintiff  did 
not  furnish  the  money  used  by  defend- 
ant in  purchasing  land  as  to  which  a 
resulting  trust  is  claimed,  may  be 
raised  by  answer  or  negative  plea. 
Stephens  x.  St.  Louis  Union  Trust  Co., 
260  111.  364,  103   N.  E.  190. 

[c]  A  supplemental  answer  may  be 
filed  setting  forth  matters  which  liave 
occurred  pending  the  suit,  such  as  ex- 
penses necessarily  incurred  in  preserv- 
ing the  property  which  are  properly 
chargeable  against  the  property  itself. 
Anderson  v.  Phegley,  85  Ore.  (327,  167 
Pae.  570.  See  the  title  "Supplemental 
Pleading. ' ' 

56.  See  the  title  "Frauds,  Statute 
of"  and  the  following  eases:  Cal. — 
Broder  v.  Conklin,  77  Cal.  330,  19  Pac. 
513.  m.  — Stodder  r.  Hoffman,  158 
111.  486,  41  N.  E.  1082;  Switzer  v. 
Skiles,  8  111.  529,  44  Am.  Dec.  723.  Mo. 
Condit  V.  Maxwell,  142  Mo  266,  44 
S.  W.  467.  N,  Y.  — Miller  v.  Munroe, 
59  App.  Div.  623,  69  N.  Y.  Supp.  861. 
Tenn.  —  Gregory  v.  Farris,  56  S.  W. 
1059. 

See  also  supra,  I,  G,  2. 

57.  See  the  title  Limitation  of  Ac- 
tions" and  Cox  r.  Brown,  87  N.  J.  Eq 
462,  101  Atl.  260. 

58.  See  the  title  "Laches."  See 
also   supra,   I,   G,   2. 

[a]  Relief  wiU  be  denied  upon  the 
ground    of    laches    although    the    UU' 
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tmst.^^  and,  in  some  jurisdictions,,  also  the  existence  of  a  writing  mani- 
I'rsting  it  and  necessary  to  its  validity.**"  In  stating  the  defense  that 
defendant  was  a  purchaser  for  value  from  the  trustee,  without  notice 
of  the  trust,  the  facts  must  be  clearly  set  forth.^^ 

4.  Cross-Bill/'-  —  The  establishment  and  enforcement  of  a  trust  may 
under  proper  circumstances  be  sought  by  cross-bill.^^  So  also  in  a  suit 
to  declare  and  enforce  a  trust,  a  defendant,  by  cross-bill,  may  set  up 
any  claim  of  interest  in  the  trust  property  possessed  by  him.«* 

II.  Interlocutory  or  Ancillary  Proceedlngs.  —  1.  Reference. 
Subject  to  the  rules  and  limitations  elsewhere  discussed,*'^  a  master  in 
chancery  or  referee  may  be  appointed  whenever  in  the  discretion  of  the 
court  such   <in  appointment   seems  desirable.''"' 

2.  Injunctions  and  Receivers."^  —  When  trust  property  is  being 
mismanaged  or  wasted,  '^^  or  is  threatened  with  loss,  ^^  it  may  be  placed 
by  the  court  in  the  hands  of  a  receiver,  ^°  or  the  person  who  is  claimed 
to  be  a  trustee  will  be  enjoined  from  committing  acts  calculated  to 


reasonable  delay  is  not  j)lea(ied  as  a 
defcn=c.  Cox  f.  Brown,  87  X.  J.  Eq. 
462,   101    Atl.   2G0. 

59.  Chandler  f.  Roe,  46  Okla.  349, 
148  Pac.  1026.   See  the  title  "Denials." 

60.  Chandler  r.  Roe,  46  Okla.  349, 
14S  Pac.  1026.  But  see  10  £ta.vdaed 
Proc.  74. 

61.  U.  S.  —  Newman  r.  Schwerin, 
109  Fed.  942,  48  C.  C.  A.  742.  Miss. — 
Greaves  r.  Atkinson,  68  Miss.  598,  16 
So.  73.  S.  C.  —  Price  r.  Krasnoff.  60 
S.  C.  172,  38  S.  E.  413.  Tenn.  — Wolfe 
f.  Citizens'  Bank  (Tenn.  Ch.),  42  S.  W. 
39. 

62.  Cross  -  Bills  generally,  see  6 
St.\ndard  Proc.  259. 

63.  See  infra  this  note,  and  the 
titles:  "Cross -Bill;"  "Cross -Com- 
plaint." 

[a]  A  trust  can  only  be  set  up  by 
cross-bill,  when  the  allegations  in  the 
cross-bill  would  be  germane  to  the  case 
made  bv  the  original  bill.  Lowell  t". 
Wheeler    (Vt.).    102    Atl.    337. 

fb]  The  cross-bill  must  not  be  mul- 
tifarious in  its  form.  Hence  the  en- 
forcement of  the  trust  and  the  con- 
struction of  a  will  as  to  the  interest  of 
a  legatee  cannot  be  sought  in  one 
action.  Lowell  v.  Wheeler  (Vt.),  102 
Atl.  337. 

64.  H.  C.  &  W.  B.  Reynolds  Co.  v. 
Reynolds,  190  Ala.  468,  67  So.  293  (dis- 
tinguishing between  a  cross-bill  and  an 
original  bill  in  the  nature  of  a  cross- 
bill): MilleY  r.  Himobaugh  (Tex.  Civ. 
App.),  153  S.  W.  338. 

[a]      A  third  person  who   acted  in 


reliance  u})on  the  apparent  ownership 
of  property  claimed  by  plaintiff  to  have 
been  hold  subject  to  a  resulting  trust 
may  set  up  his  rights  by  cross-bill.  H. 
C.  &  W.  B.  Revnolds  Co.  v.  Reynolds, 
190   Ala.   468,   67    So.   293. 

65.  See  the  title   "Eeferences." 

66.  Ferguson  r.  Rogers,  129  Ark. 
197,  195  S.  W.  22;  Green  r.  Green,  50 
S.  C.  514,  27  S.  E.  952,  62  Am.  St.  Rep. 
846. 

67.  See  generally  the  titles  "In- 
junctions;"   "Receivers." 

68.  Ilolbrook  ir.  Fyfife,  164  Ky.  435, 
175  S.  W.  977;  Raleigh  f.  Fitzpatrick, 
43   N.  J.  Eq.  501,  11   Atl.   1. 

69.  Davis  v.  Browne,  2  Del.  Ch.  188; 
Bowling  r.  Scales,  2  Tenn.  Ch.  63. 

[a]  Pending  the  determination  of 
the  question  whether  a  trust  has  ended 
by  the  death  of  the  trustee  or  whether 
a  new  trustee  should  be  app«inted,  a 
temporary  receiver  may  be  appointed. 
Hogg   r.  "Hoag,   89  Fed.  595. 

70.  See   preceding  notes. 

[a]  Courts  are  reluctant  to  appoint 
a  receiver.  111. — Rich  f.  Mulloney,  121 
111.  App.  503.  Ky.  —  Holbrook  v.  Fyffe, 
164  Kv.  435,  175  S.  W.  977;  Thome  v. 
Allen,' 24  Kv.  L.  Rep.  987,  70  S.  W. 
410.  Tex.  —  Dallas  City  Nat.  Bank  v. 
Dunham,  18  Tex.  Civ.  App.  184,  44  S. 
W.   60-5. 

[b]  The  heirs  of  a  deceased  trustee 
may  be  directed  to  convey  legal  title 
to  land  in  another  jurisdiction  to  the 
receiver.    Hogg   r.   Hoag,  80   Fed.   595_ 

Procedure  for  the  appointment  of 
receivers,  see  the  title  "Rccsivers." 
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injure  it,  '^^  pending  the  hearing  and  determination  of  a  suit  to  declare 
or  enforce  the  trust,  though  the  court  will  be  careful  not  to  interfere 
with  the  exercise  in  good  faith  of  the  discretionary  powers  and  duties 
of  the  trustee. ''" 

3.  Payment  Into  Court.  —  When  the  existence  of  the  trust  is  ad- 
mitted, "  the  court  may,  upon  motion  made  after  notice,  '''^  order  the 
funds  paid  into  court,  "  whenever  there  is  danger  of  loss  of  the  funds 
or  other  good  reason  for  such  action  is  made  to  appear." 

I.  Hearing  or  Trial. '^^  — Neither  party  is  entitled  as  a  matter  of 
right  to  a  jury  trial,^^  though  the  court  may  in  its  discretion,^^  and  for 
the  purpose  of  obtaining  the  advice  of  a  jury,  submit  special  issues  to 
them.  ^'^    Whether  the  requisite  certainty  exists  as  to  the  subject,  pur- 


71.  U.  S.  — Cook  V.  Flagg,  255  Fed. 
195;  Preston  v.  Walsh,  10  Fed.  315. 
Ga.  —  Pickron  v.  Pickron,  147  Ga.  657, 
95  S.  E.  238;  McCreary  f.  Gewinner, 
103  Ga.  528,  29  S.  E.  960.  Mich. 
Chamberlain  v.  Eddv,  154  Mich.  593, 
118  N.  W.  499.  Neb.  — Coleman  v. 
McGrew,  71  Neb.  801,  99  N.  W.  663. 
N.  J.  —  Crum  f.  Moore's  Adnir., 
14  N.  J.  Eq.  436,  82  Am.  Dec. 
262;  Cooper  v.  Cooper,  5  N.  J.  Eq.  9, 
the  charge  of  mismanagement  must  be 
made  specifically.  N.  Y.  —  Blake  V. 
Buffalo  Creek  R.  Co.,  56  N.  Y.  485; 
Cohen  v.  Mainthow,  182  App.  Div.  613, 
169  N.  Y.  Supp.  889.  N.  C  — Jones  f. 
Boston,  55  N.  C.  184.  Va.— Watson 
V.  Fletcher,  7  Gratt  (48  Va.)   1. 

Procedure  for  obtaining  an.  injunc- 
tion,  see   the   title    "In junctions." 

72.  Kester  v.  Alexander,  47  W.  Va 
329,  34  S.  E.  819.  And  see,  infra,  VII, 
D. 

73.  Blanton  v.  Heekscher,  101  Va. 
42,  42   S.   E.  915. 

[a]  When  the  defendant  denies 
liability  and  the  existence  of  the  trust 
the  question  of  liability  must  be  de- 
termined before  an  order  for  payment 
into  court  can  be  made.  Blanton  v. 
Heekscher,  lOJ  Va.  42,  42  S.  E.  915. 

74.  Grinnan  v.  Long,  22  W.  Va.  693. 

75.  See  infra,  this  note  and  general- 
ly the  titles  "Deposit  in  Court;" 
"Tender." 

[a]  "The  general  rule  of  chancery 
practice,  as  to  the  payment  of  money 
into  court,  is  that,  where  a  fiduciary 
admits  in  his  answer,  or  on  his  exam- 
ination, or  where  it  appears  on  a  mast- 
er's report  unexcepted  to  that  he  has 
in  hand  money  belonging  to  the  trust 
estate,  such  money  may  be  ordered  to 
be   paid   into   court   upon   interlocutory 
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application."      Blanton    v.    Heekscher, 
101    Va.    42,    42    S.    E.    915. 

[b]  "The  exercise  of  this  power  is 
not  relaxed,  even  though  the  trustee 
misappropriated  the  fund.  All  that 
need  appear  is  that  the  answer  admits 
the  trust  estate  and  the  complainant's 
title  thereto.  W'hether  the  trust  rela- 
tion was  changed  into  another  may  be 
ascertained  from  proof  in  the  cause. 
Dan.  Ch.  PI.  &  Pr.  *1770,  exploits  this 
subiect. "  Bullock  v.  Angleman,  82  N. 
J.  Eq.  23,  87  Atl.  627. 

76.  Md.— Clagett  v.  Hall,  9  Gill  &  J.  80. 
Mich.  —  Cropsey  v.  Johnston,  137  Mich. 
16,  100  N.  W.  182.  N.  Y.  — Clarkson 
v.  De  Peyster,  1  Ilopk.  Ch.  274.  W.  Va. 
Grinnan  v.  Long,  22  W.  Va.  693. 

[a]  When  the  funds  are  about  to  be 
removed  from  the  jurisdiction  of  the 
court,  the  order  may  be  made.  Carr  v. 
Bredenberg,  50  S.  C.  471,  27  S.  E.  925. 

77.  See  the  titles  "Hearing;" 
"Trial." 

78.  Cal.  — Noble  v.  Learned,  153 
Cal.  245,  94  Pac.  1047.  Mich.  —  Cham- 
berlain V.  Eddy,  154  Mich.  593,  118  N. 
W.  499.  Minn.  —  Morton  Brick  &  Tile 
Co.  V.  Sodergren,  130  Minn.  252,  153 
N.  W.  527.  Wash. —  Bluett  v.  W^ilce, 
43  Wash.  492,  86  Pac.  853. 

See  the  title  "Juries  and  Jurors." 

79.  McCoy  v.  McCov,  30  Okla.  379, 
121   Pac.   176,   Ann.   Cas.    1913C,   146. 

80.  Ind. — Garard  v.  Garard,  135  Ind. 
15,  34  N.  E.  442,  809.  Mich.— Chamber- 
lain V.  Eddy,  154  Mich.  593,  118  N.  W. 
499.  Mo.  —  Northrip  v.  Burge,  255 
Mo.  641,  164  S.  W.  584;  Shelton  v. 
Harrison,  182  Mo.  App.  404,  167  S.  W. 
634,  suit  to  establish  a  resulting  trust 
in  the  proceeds  of  land.  Okla.  —  Mc- 
Coy V.  McCoy,  30  Okla.  379,  121  Pac. 
176,  Ann.  Cas.  1913C,  146. 

See  14  Standard  Proc.  526,  et  seq. 
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pose  and  beneficiary  of  a  trust,«^  or  whether  a  trust  was  in  fact  cre- 
ated «-  whether  there  has  been  such  part  performance  of  an  oral  trust 
as  to  satisfy  the  statute  of  frauds,«^  are  ordinarily  questions  of  fact 

A  material  variance  between  the  pleadings  and  tlie  proof  will  be  iatal 
to  a  recovery,^''  but  an  immaterial  variance  will  be  disregarded. 

Findings  should  be  made  upon  every  material  issue, ''  and  should  be 
drawn  in  clear  and  certain  language."     Conclusions  of  law  must  be 

supported  by  the  pleadings.»«  -,  so  +   .^r. 

J.  JuDGMExNT  OR  DECREE.  —  The  judgment  or  decree  must  con- 
form to  the  pleadings  and  proof, °°  though  where  a  prayer  for  general 
relief  is  incorporated  in  the  bill,  any  relief  in  consonance  with  the  tacts 
alleged  and  proved  may  be  granted.^^  A  money  judgment  may  be 
rendered.»2    The  judgment  may  direct  the  execution  of  a  deed  convey- 


81.  Noble  V.  Learned,  153  Cal.  245, 
94  Pac.  1047,  for  determination  by  the 
trial   court   and   not   on   appeal. 

82.  Me.  —  Vicle  v.  Curtis,  116  Me. 
328,  101  Atl.  966.  Mich.  —  Pitcher  v. 
Rogers'  Estate,  199  Mich.  114,  165  N, 
W  813.  Minn. —  Walso  r.  Lattcrner, 
140  Minn.  455,  168  N.  W.  353.  N.  C. 
Avery  v.  Stewart,  136  N.  C.  426,  48 
S.  E.  775,  68  L.  R.  A.  776.  Tex.  —  Sal- 
ter V  Gentry,  61  Tex.  Civ.  App.  526, 
130  S.  W.  627;  Whitfield  r.  Diffie  (Tex. 
Civ.  App.),  105  S.  W.  324,  whether  a 
deed  absolute  on  its  face  was  executed 
in  trust. 

[a]  Whether  a  resulting  trust  was 
created  is  a  question  of  fact.  Ga. — 
Jones  v.  Fenn,  103  Ga.  183,  29  S.  E. 
298.  la.  —  Webb  r.  Webb,  130  Iowa 
457,  104  N  W.  438.  Pa.  —  Bowen  v. 
Haupt,  192  Pa.  406,  43  Atl.  963.  S.  0. 
McGee  v.  Wells,  52  S.  C.  472,  30  S.  E. 
602. 

83.  Goff  V.  Goff,  98  Kan.  201,  158 
Pac.   26. 

84.  Owens  v.  Collins,  23  Ala.  837; 
Bowman  r.   O'Reilly,  31    Miss.  261. 

[a]  Where  an  express  trust  is  al- 
leged there  can  be  no  recovery  on  proof 
of  a  resulting  or  implied  trust.  Mul- 
long  r.  Schneider,  155  Iowa  12,  134  N. 
W.  957;  Smalley  v.  Paine,  62  Tex.  Civ. 
App.  52,  130  S.  W.  739.  See  the  title 
"Variance  and  Failure  of  Proof." 

85.  Ala. —  Smith  v.  Pullum,  184 
Ala.  380,  63  So.  965.  Cal.  —  Taylor  v. 
Morris,  163  Cal.  717,  127  Pac.  66; 
Thomas  v.  Jameson,  77  Cal.  91,  19  Pac. 
177.  Ind.  — Taylor  v.  Calvert,  138 
Ind.  67,  37  N.  E.  531.  Mont.  —  Willo- 
burn  Ranch  Co.  v.  Yegen,  49  Mont.  101, 
140  Pac.  231.  W.  Va.  —  Campbell  f. 
O'Neill,  69  W.  Va.  459,  72  S.  E.  732. 


86.  Chadwick  V.  Arnold,  34  Utah 
48,  95  Pac.  527;  Walston  V.  Smith, 
67*  Vt.  542,  32  Atl.  486.  See  the  title 
"Findings  and  Conclusions." 

87.  Sheehan  v.  Sullivan,  126  Cal. 
189,  58  Pac.  543. 

88.  Largey  v.  Leggat,  30  Mont.  148, 
75  Pac.  050. 

89.  See      the      titles;      "Decrees; 
"Judgments." 

90.  Reed  V.  Munn,  148  Fed.  737,  80 
CCA  215;  McCrearv  v.  Robinson 
(Tox'.  Civ.  App.),  57  S.   W.  682. 

[a]  Surplusage  in  the  judgment  does 
not  affect  its  validity.  Curtin  v.  Krohn, 
4  Cal.  App.   131,  87   Pac.  243. 

91.  U.  S.— Ambrosius  V.  Ambrosius, 
239  Fed.  473,  152  C  C.  A.  351;  Craw- 
ford V.  Moore,  28  Fed.  824.  Cal. — 
Milloglav  1-.  Zacharias,  33  Cal.  App. 
561  165  Pac  977.  Colo.  —  McClure  v. 
La   Plata,  23   Colo.   130,  46   Pac.   677. 

fa]  Although  the  words  "trust"  or 
"fiduciary"  or  "unfairness"  are  not 
emploved  in  the  complaint,  if  the  facts 
alleged  and  proved  warrant  relief 
based  upon  the  existence  of  a  trust  re- 
lation, such  relief  may  be  awarded. 
Savings  &  Loan  Soc.  f.  Davidson,  97 
Fed.   696,   38   C.   C.   A.   365. 

92.  Clews  V.  Jamieson,  182  U.  S.  461, 
21  Sup.  Ct.  84.5,  45  L.  ed.  1183;  Madi- 
son Trust  Co.  V.  Carnegie  Trust  Co., 
167  App.  Div.  4,  152  N.  Y.  Supp.  517. 

[a]  "The  remedies  which  such  a 
court  [of  equity]  may  give  'depend 
upon  the  nature  and  object  of  the 
trust;  sometimes  they  are  specific  m 
their  character  and  of  a  kind  which 
the  law  courts  cannot  administer,  but 
often  they  are  of  the  same  general 
kind  as  those  obtained  in  legal  actions, 
being    mere    recoveries    of    money.      A 
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ing  legal  title.®^  "Where  a  constructive  trust  is  declared,  the  judgment 
niay  award  such  relief  as  the  circumstances  of  the  case,  and  the  plead- 
ings call  for.^*  The  time  for  the  performance  of  any  acts  required  by 
the  decree  to  be  performed  by  either  party  should  be  definitely  stated.^" 
Reimbursement  of  the  trustee  for  money's  necessarily  and  properly 
expended  upon  the  trust  estate  will  be  directed.^^ 

K.  Costs.  —  In  actions  involving  the  enforcement  of  trusts,  the 
court  has  a  large  discretion  in  awarding  costs. ''^  When  the  trust  is 
estal)lished  or  the  relief  sought  by  plaintiff  is  granted  and  the  action 
was  rendered  necessary  by  the  act  or  conduct  of  the  trustee,  he  will  be 
charged  with  the  costs,^^  though,  when  justice  requires  it,  the  costs 


court  of  equity  will  always,  by  its  de- 
cree, declare  the  rights,  interest  or 
estate  ef  the  cestui  que  trust,  and  will 
compel  the  trustee  to  do  all  the  specific 
acts  required  of  him  by  the  terms  of 
the  trust.  It  often  happens  that  the 
final  relief  to  be  obtained  by  the  cestui 
que  trust  consists  in  the  recovery  of 
moriey.  This  remedy  the  courts  of 
equity  will  always  decree  when  neces- 
sary, whether  it  is  confined  to  the  pay- 
ment of  a  sing;le  specific  sum,  or  iii- 
volves  an  accounting  by  the  trustee  for 
all  that  he  has  done  in  pursuance  of 
the  trust,  and  a  distribution  of  the 
trust  meneys  among  all  the  beneficia- 
ries who  are  entitled  to  share  therein.' 
1  Pom.  Eq.  Jur.,  see.  158."  Clews  v. 
Jamieson,  1S2  U.  S.  461,  479,  21  Sup. 
Ct.  845,  45  L.  ed.  118.3. 

[b]  The  fact  that  the  trust  fund 
cannot  be  followed  and  a  lien  im- 
pressed upon  it,  does  not  prevent  the 
court  from  giving  a  money  judgment. 
McClure  v.  La  Plata,  2.3  Colo.  1.30,  46 
Pac.  677. 

93.  Smith  r.  Goethe,  147  Cal.  725, 
82  Pac,  384;  Murphy  v.  Hopcroft,  142 
Cal.  43,  75  Pac.  567,  the  judgment  does 
not  of  itself  operate  to  transfer  the 
title. 

[a]  A  warranty  deed  should  not  be 
ordered  to  be  executed.  Hatfield  v. 
Allison,  57  W.  Va.  374,  50  S.  E.  729. 

94.  Ala. —  Butler  r.  Watrous,  185 
Ala.  130,  64  So..  346,  plaintifi^s  title  in 
other  land  may  be  divested  when  neces- 
sary to  work  complete  justice.  N.  0. — 
Massey  v.  Alston,  173  N.  C.  215,  91 
S.  E.  964.  Utah.— Chadwick  r.  Arnold, 
34  Utah  48,  95  Pac.  527. 

[a]  "The  relief  granted  in  con- 
structive trust  cases  is  not  measured  by 
the  fraudulent  promises  of  the  wrong- 
doer, but  on  the  other  hand  may  be 
contrary  thereto.     Where   the  basis  of 
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the  constructive  trust  —  fraud  —  is 
shown,  relief  is  administered  in  con- 
sonnance  with  equity  rules."  Terry  v. 
Davenport,  185  Ind.  561,  112  N.  E.  998. 

[b]  A  charge  or  lien  upon  specific 
property  may  be  created.  Powell  v. 
Yearance,  73  N.  J.  Eq.  117,  67  Atl. 
892. 

[c]  The  matter  of  an  accounting, 
which  is  sought,  may  be  reserved  for 
further  hearing  after  the  trust  is  estab- 
lished. Schwartz  v.  Gerhardt,  44  Or. 
42.5,  75  Pac.  698. 

[d]  Partition.  —  (1)  When  a  con- 
structive trust  is  established  in  an  un- 
divided but  ascertained  interest  in 
land,  the  court  may  properly  direct  a 
partition  to  be  made.  Kenyan  r.  Tre- 
vino  (Tex.  Civ.  App.),  137  "S.  W.  458. 
(2)  A  parol  partition  agreed  upon  be- 
tween the  parties  or  their  privies  will 
be  enforced.  Fleenor  v.  Hensley,  121 
Va.  367,  93  S.  E.  582. 

95.  Hebron  r.  Kelly,  77  Miss.  48,  23 
So.  641,  25  So.  877;  Weber  r.  Richard- 
son, 76  Ore.  286,  147  Pac.  522,  1199. 

[a]  When  a  decree  declares  that  a 
trust  shall  be  terminated  upon  payment 
of  a  stated  sum  by  the  defendant  and 
in  default  of  payment  the  plaintiff 
shall  have  a  lien  on  the  property  as 
security,  it  should  also  state  w'ithin 
what  time  the  payment  should  be  made. 
Weber  v.  Richardson,  76  Ore.  286,  147 
Pac.  522,  1199. 

96.  Home  Tnv.  Co.  v.  Strange  (Tex.). 
195  S.   W.  849. 

97.  Darby  r.  Gilligan,  37  W.  Va.  59, 
16  S.  E.  507.     See  the  title  "Costs." 

98.  la.  — Booth  v.  Bradford,  114 
Iowa  562,  87  N.  W,  685.  Ore.  —  Royal 
V.  Ptoyal,  30  Ore.  448,  47  Pac.  828,  48 
Pac.  695.  Tex.  — Nagle  v.  Von  Rosen- 
berg, 55  Tex.  Civ.  App.  3.54,  119  S.  W. 
706;  Zeno  v.  Adoue,  54  Tex.  Civ.  App 
36,   117   S.    W.   1039.     Utah.  — Waddell 
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will  be  ordered  paid  from  the  trust  fund,^^  and  if  the  trustee  has  not 
acted  in  bad  faith  he  will  not  ordinarily  be  charged  -with  eosts.^  At- 
torney's fees  may  be  allowed  a  trustee  who  is  successful  in  enforcing  a 
trust.-  A  plaintiff  who  should  have  tendered  defendant  an  amount 
due  hira,  will  be  required  to  pay  the  costs  as  a  condition  to  obtaining 
relief.^ 

II.  REFORMATION.  —  If  a  mistake  has  been  made  in  the  terms 
of  a  trust  agreement,  an  action  to  correct  and  reform  the  instrument 
may  be  maintained.* 

III.  MODIFICATION.  —  A  court  has,  in  general,  no  power  to 
modify  the  terms  of  a  Irust,^  though  under  exceptional  circumstances 
and  when  conditions  have  so  changed  from  those  that  existed  when  the 
trust  was  created  that  to  continue  in  effect  the  literal  terms  of  the 
trust  would  entirely  defeat  the  object  of  the  settlor,  such  a  modification 
as  would  serve  to  carry  that  intention  into  effect  may  be  made  by  the 
court." 


V.  Waddell,  36  Utah  433,  104  Pac.  743. 

99.  U.  S.  —  Gricr  v.  Uuioo  Nat.  Life 
Ins.  Co.,  217  Fed.  29:5;  Cochran  r.  Evans, 
154  Fed.  G74.  Ala.  — Bid  well  r.  John- 
son, 191  Ala.  195,  G7  So.  985.  Conn. — 
McDonald  r.  Aetna  Indemnity  Co.,  105 
Atl.  .-^Sl.  Me.  —  Laiifjhlin  r.  Page,  108 
Me.  307,  80  Atl.  75.3.  Ore. —  Young  v. 
Hughes,  39  Ore.  586,  G5  Pac.  987,  66 
Pac.  272.  Wis. —  Dodge  r.  Williams, 
46  Wis.  70,  1  N.  W.  92,  50  N.  W.  1103. 

See   2   Perry  on   Trusts,   §§   893—903. 

1.  Fitzgerald  r.  Wynne,  1  App.  Gas. 
(D.  C.)  107;  Lance  t".  Russell,  165  M". 
C.  626,  81   S.  E.  922. 

2.  Bav  Biscavne  Co.  v.  Baile,  73 
Fla.  1120,  75  So.'  860. 

3.  Bell  V.  Solomons,  142  Cal.  59,  75 
Pac.  649. 

4.  N.  H.  — Minot  r.  Tilton,  64  N".  H. 
371,  10  Atl.  682.  N.  Y.  — Parker  V. 
Allen,  14  X.  Y.  Supp.  265,  36  X.  Y.  St. 
671.  Wis.  —  Sullivan  r.  Bruhling,  66 
Wis.  472,  20   N.   W.   211. 

[a]  The  beneficiary  is  (1)  the  proper 
party  to  maintain  the  action.  Stone  v. 
Hale,  17  Ala.  557,  52  Am.  Dec.  185. 
(2)  A  beneficiary  whose  interest  would 
not  be  affected  need  not  be  made  a 
party  to  the  action.  Ward  v.  Water- 
man,   85    Cal.   488,   24   Pac   930. 

[b]  Actions  for  reformation  of  in- 
struments generally,  see  the  title  "Ref- 
ormation." 

5.  Ark.  —  Morris  v.  Boyd,  110  Ark. 
468,  162  S.  W.  69,  Ann.  Cas.  1916A, 
1004.  Md.  —  Lowry  v.  Tiernan,  2  Har. 
&  G.  34.  Wye  — International  Trust 
Co.  V.  Preston,  24   Wyo.  163,  156  Pac. 


1128,  no  general  power  to  allow  trust 
funds  to  be  invested  otherwise  than 
directed. 

[a]  Beneficiaries  who  have  induced 
the  court  to  depart  from  the  terms  of 
a  testament arv  trust,  cannot  complain. 
In  re  Lorenz's  Est.,  124  Cal.  495,  57 
Pac.  381. 

6.  XJ.  S.  —  Jones  v.  Habersham,  107 
r.  S.  174,  2  Sup.  Ct.  336,  27  L.  ed.  401. 
Cal.  — 3mith  v.  Lorenz,  124  Cal.  495, 
.37  Pac.  381.  Conn.  —  Bridgeport  Pub- 
lic Library  r.  Burroughs  Home,  85 
Conn.  309,  82  Atl.  582.  Ga.  — Title 
Guarantee  &  L.  Co.  v.  Ilolverson,  95 
Ga.  707,  22  S.  E.  533.  111.  — Johns  v. 
Montgomerv,  265  111.  21,  106  X.  E.  497, 
Ann.  Cas.  i916A,  996,  L.  R.  A.  1916B, 
1073;  Curtiss  v.  Brown,  29  111.  201, 
wliere  the  sale  of  unproductive  prop- 
erty was  ordered.  Ky.  —  Browning  V. 
Ficklin's  Admr.,  26  Ky.  L.  Rep.  470, 
12  S.  W.  714.  Mich.  — Mills  r.  Michi- 
gan Trust  Co.,  124  Mich.  244,  82  X.  W. 
1046.  Minn. —  Ma  vail  r.  May  all,  63 
Minn.  511,  65  X.  W".  942.  Mo.  — Lack- 
land V.  Walker,  151  Mo.  210,  52  S.  W. 
414.  N,  H.  —  Smart  v.  Durham,  77  X. 
H.  56,  86  Atl.  821;  Rolfe  &  Rumford 
Asylum  r.  Lnfebre,  69  X.  H.  238,  45 
Atl.  1087.  N.  C  — American  Trust 
Co.  V.  Xicholson,  162  X.  C.  257,  78  S.  E. 
152.  Ore.  —  In  re  John's  Will,  30  Ore. 
494,  47  Pac.  341,  50  Pac.  226,  36  L.  R. 
A.  242.  S.  C  — Mars  v.  Gibert,  93 
S.  C.  455,  466,  77  S.  E.  131.  Tenn. — 
Bennett  f.  Xashville  Trust  Co.,  127 
Tenn.  126,  153  S.  W.  840,  Ann  Cas. 
1914A,    1045,   46   L.   R.   A.    (X.   S.)    43, 
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IV.  CANCELLATION.  —  A  trust  which  has  been  created  by  rea- 
son of  mistake  and  want  of  understanding  upon  the  part  of  the  settlor/ 
or  through  fraud,  actual  or  constructive,  practiced  upon  him,^  will  be 
set  aside  and  cancelled,^  though  an  active  trust  which  has  been  volun- 
tarily and  understandingiy  created,  will  not  be  eancelled,^°  unless  the 
circumstances  are  such  as  to  justify  the  action  by  a  court  of  equity 
upon  the  ground  of  improvidence,  imprudence,  and  hardship."  Failure 


and  note.  Tex.  —  Kennedy  v.  Pearson 
(Tex.  Civ.  App.),  109  S.  W.  280.  Wis. 
Euggles  V.  Tyson,  104  Wis.  50O,  81 
N.  W.   367,  48   L.  E.   A.  809. 

[a]  The  present  enjoyment  of  the 
income  or  part  of  the  principle  of  the 
trust  fund  may  be  ordered,  contrary  to 
the  terms  of  the  trust,  when  the  neces- 
sities of  the  beneficiary  require  it. 
111.  — Ehoads  v.  Ehoads,  43  111.  239. 
N.  J.  —  Stephens  v.  Howard's  Exr.,  32 
N.  J.  Eq.  244.  Pa.  —  In  re  Potts,  1 
Ashm.  340.  R.  I.  —  Pitts  v.  Ehode  Is- 
land Hospital  Trust  Co.,  21  E.  I.  544, 
45  Atl.  553,  79  Am.  St.  Eep.  821,  48 
L.  E.  A.  783.  Tenn. — Bennett  v.  Nash- 
ville Trust  Co.,  127  Tenn.  126,  153  S. 
W.  840,  Ann.  Cas.  1914A,  1045,  46  L.  E. 
A.    (N.   S.)    43. 

[a]  The  Power  Is  Sparingly  Exer- 
cised.— Mills  V.  Michigan  Trust  Co.,  124 
Mich.  244,  82  N.  W.  1046;  Euggles  v. 
Tyson,  104  Wis.  500,  81  N.  W.  367,  48 
L.   E.   A.   809. 

[b]  Theory  of  the  Cases. — "A  court 
of  equity,  acting  in  loco  parentis  or 
occupying  the  place  of  the  trust  crea- 
tor, in  such  case,  docs  what  it  con- 
ceives would  have  been  done  by  the 
creator  had  he  foreseen  the  situation 
of  his  beneficiary  in  a  substitution  of 
another  course  of  management  in  order 
to  the  completer  realization  of  his  pur- 
posed bountv."  Bennett  v.  Nashville 
Trust  Co.,  127  Tenn.  126,  153  S.  W. 
840,  Ann.  Cas.  1914A,  1045,  46  L.  E.  A. 
(N.    S.)    43. 

7.  Eaffel  v.  Safe  Deposit  &  Tr.  Co., 
100  Md.  141,  59  Atl.  702. 

[a]  Absence  of  a  power  of  revoca- 
tion does  not'  of  itself  prove  a  mis- 
take. Security  Tr.  &  S.  D.  Co.  v.  Far- 
radv,  9  Del.  Ch.  306,  82  Atl.  24;  Von 
Buehwaldt  v.  Schlens,  123  Md.  405, 
91  Atl.  466. 

[b]  A  subsequent  ratification  of  the 
arrangement,  and  acquiescence  in  it 
for  a  considerable  period  of  time,  will 
prevent  the  obtaining  of  relief.  Eic- 
ards  V.  Safe  Deposit  &  Tr.  Co.,  97  Md. 
608,  55  Atl.  384,  63  L.  E.  A.  145. 
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8.  Mussev  v.  (Shaw,  274  111.  351, 
113  N.  E.  605. 

[a]  Under  a  general  allegation  of 
fraud,  evidence  of  a  confidential  rela- 
tion between  the  parties  is  admissible. 
Bleyer  v.  Bleyer,  219  Mo.  99,  117  S.  W. 
709. 

9.  Cancellation  of  instruments  gen- 
erally, see  the  title,  "Rescission  and 
Cancellation." 

[a]  Parties.  —  Judgment  creditors 
of  the  settlor  of  the  trust  who  have 
instituted  an  action  to  have  their  judg- 
ments declared  a  lien  upon  the  prop- 
erty, are  not  necessary  parties  to  the 
action.  Herzig  v.  Herzig,  140  App.  Div. 
514,  125  N.  Y.   Supp.  402. 

10.  TJ.  S.  —  Chanf rau  v.  Alexander, 
185  Fed.  537,  where  a  minor  addicted 
to  the  use  of  liquor  executed  a  trust 
and  later  endeavored  to  repudiate  it. 
Ky.  —  Coleman  i;.  Fidelity  Trust  & 
Safety  Vault  Co.,  28  Ky.  L.  Eep.  1263, 
91  S.  W.  716.  Md.  —  Jervis  v.  Jervis, 
127  Md.  133,  96  Atl.  265;  Von  Bueh- 
waldt 1-.  Schlens,  123  Md.  405,  91  Atl. 
466.  Neb. —  Austin  v.  Austin,  18  Neb. 
306,  22  N.  W.  116.  N.  Y.  —  Arbor  v. 
Hempel,  144  App.  Div.  216,  128  N.  Y. 
Supp.  10.53;  Dickey  v.  Goldschmidt,  60 
Misc.  258,  111  N.  Y.  Supp.  1025. 

[a]  When  the  trust  is  void  upon 
its  face,  because  in  conflict  with  some 
rule  of  law,  a  cloud  upon  the  title  is 
not  created  and  a  suit  in  equity  to  ob- 
tain its  cancellation  cannot  be  main- 
tained. Levy  y.  Hart,  54  Barb.  (N.  Y.) 
248,  258.  But  see  Herzig  v.  Herzig,  140 
App.  Div.  514,   125   N.  Y.   Supp.  402. 

11.  Security  Tr.  &  S.  D.  Co.  v.  Far- 
rady,  9  Del.  Ch.  306,  82  Atl.  24, 

[a]  "The  irrevocability  of  a  set- 
tlement may  make  it  so  unreasonable 
and  improvident  in  a  particular  case 
as  to  justify  the  court  in  setting  it 
aside  in  order  to  relieve  the  settlor  of 
the  consequences  of  her  improvidence 
or  imprudence."  Security  Tr.  &  S.  D. 
Co.  V.  Farrady,  9  Del.  Ch.  306,  82  Atl. 
24. 
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of  the  trustee  to  perform  his  duties,  is  no  ground  for  setting  aside  the 
trust  ^-  It  may,  however,  be  terminated  by  an  order  of  court  where 
all  interested  persons  assent  thereto."  Statutes  occasionally  expressly 
provide  for  the  annulment  of  trusts  under  various  circumstances  and 

conditions.^*  ^  .  ,    ,  „,, 

V  TERMINATION.  —  A.  By  Decree  of  Court.  — A  court  Hav- 
ing "iurisdiction  over  trust  estates  has  power  to  terminate  an  ex- 
pi'ess  trust  prior  to  the  expiration  of  the  period  of  its  duration  as  lim- 
ited  by  the  instrument  by  which  it  was  created,^^  as  well  as  in  those 
cases  in  which  the  period  of  duration  of  the  trust  is  not  mentioned. 
A  trust  will  be  declared  terminated  when  all  of  its  objects  have  been 
accomplished,  and  the  trust  has  become  a  dry  or  passive  trust,     or 


12.  Brower  r.  Callender,  105  111.  88. 

13.  See  vifra,  Y,  A. 

14.  See    tlie   statutes. 
[a]     In  Georgia  an   action  to  annul 

a  spendthrift  trust  may  be  brought  by 
any  person  interested  when  the 
grounds  of  the  trust  cease  to  exist.  De 
Vaughn  V.  Hays,  140  Ga.  208,  78  S.  E. 
844. 

15.  Oal.  —  Grav  v.  Union  Trust  Co., 
171  Cal.  G37,  154'Pac.  30G;  Fletcher  v. 
Los    Angeles    Trust    &    Sav.    Bank,    59  i 
Cal.  Dee.   IGl.    la.  — Olson  v.  Younger- j 
man,  136  Towa  404,  113  N.  W.  938,  ex- | 
ercise     of     the     power     is     exceptional. 
Md.  —  Thorne   r.   Thorno,  125   Md.    119,1 
93      Atl.      406.      Minn.  —  Simmons     v.\ 
Northwestern  Trust  Co.,  136  Minn.  357,1 
162  N.  W.  4.50,  L.  R.  A.  1917F,  736.        | 

[a]  The  Power  of  the  Court  Is  aj 
Discretionary  One.  —  Equity  does  not' 
terminate  a  trust  "by  force  of  the 
application,  but  only  when  a  decree  so 
doing  is  meet  and  proper.  When  such 
circumstances  exist  power  is  in  the 
court  of  equity  to  terminate  the  trust, 
but  with  that  power  is  not  necessarily 
imposed  the  duty  so  to  do.  It  is  still 
discretionary."  Grav  f.  Union  Trust 
Co..  171   Cal.  637,  154  Pae.  306. 

[b]  Partial  Termination.  —  In  a 
proper  case  a  court  of  equity  may  ter- 
minate a  trust  as  to  part  of  its  terms 
or  as  to  certain  of  the  beneficiaries,  or 
part  of  the  propertv.  Wavman  r.  Fol- 
lansbee,  253  111.  602,  98  N.  E.  21;  Wil- 
liams r.  Thacher,  186  Mass.  293,  71  N. 
E.  567. 

[c]  Jurisdiction.  —  Only  a  court  of 
equity  has  power  to  terminate  a  trust. 
In  re  Hagcrstown  Trust  Co.,  119  Md. 
224,  86  Atl.  982  (the  Orphans'  Court 
has  no  jurisdiction) ;  Welch  v.  Trustees 
of  Episcopal   Theol.   School,   189   Mass. 


108,  75  N.  E.  139,  the  supreme  court. 

16.  Ky.  —  Schriver  v.  Frommel,  179 
Ky.  228,  200  S.  W.  327,  a  trust  created 
by  joint  owners  of  land  for  their  own 
benefit  will  be  terminated  after  a  rea- 
sonable time.  Mont.  —  Coram  f.  Davis, 
39  Mont.  495,  104  Pac  518.  N.  J.  —  Mc- 
Kiernan  v.  McKieman  (N.  J.  Eq.)  74 
Atl.  289. 

17.  m.  — Fox  V.  Fox,  250  HI.  384, 
95  N.  E.  498.  Ky.  —  Miller's  Exrs.  v. 
Miller's  Heirs,  172  Ky.  519,  189  S.  W. 
417  Mass. —  Sands  r.  Old  Colony  Trust 
Co.,  195  Mass.  575,  81  N.  E.  300,  12 
Ann.  Cas.  837;  Petition  of  Stone,  138 
Mass.  476.  Minn.  —  Simmons  r.  North- 
western Trust  Co.,  136  Minn.  357,  162 
N    W.  450,  L.  R.  A.   191 7F,   736.    Mo. 

i  Donaldson  r.  Allen,  182  Mo.  626,  81  S. 
'  \V     1151.    Mont.  —  Coram  r.  Davis,   39 
iMont.  495,  104  Pac.  518.    Ohio.  —  Tay- 
lor V.  Huber's   Exrs.,   13  Ohio  St.  288. 

Pa.  — 7?i   re  Stafford's  Estate,   258   Pa. 

595    102  Atl.  222.    Va.  —  Thorn's  Exrs. 

V.  Thorn,  95  Ya.  413,  28  S.  E.  583. 
'      [a]     A  bank  book  entrusted  by  the 

owner   to    another   for    the   purpose    of 

making  certain  remittances,  will  be  or- 
]  dered  returned  to  the  owner  when  the 

objects      intended      are      accomplished. 
i  Bradford    v.    Eastman,    229    Mass.    499, 

118  N.  E.  879. 

[b]  When  a  portion  of  the  purposes 
'  of  the  trust  remain  to  be  accomplished, 
i  the  trust  will  not  be   terminated,   even 

upon   the   request   of   all   persons   inter- 
I  pgtefi     la.  —  Olsen  v.  Youngerman,  136 

Iowa     404,     113     N.     W.      938.      Ky. 

Blackburn  r.  Blackburn,  167  Ky.  113, 
180  S.  W.  48.  Mass.  —  Watson  v.  Wat- 
son, 


cw^,  223  Mass.  425,  111  N.  E.  904; 
Young  V.  Snow,  167  Mass.  287.  45  N.  E. 
686  Me.  — Kimball  v.  Blanchard,  101 
Me.  383,  101  Atl.  645.   Ohio.  —  Robbina 
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further  performance  becomes  impossible/^  and  there  is  no  good  reason 
for  its  continuance/^  and  all  the  beneficiaries  are  sui  juris,  and  are 
before  the  court  "and  request  that  the  trust  be  ended.^°  A  trust  will 
not  be  continued  in  existence  merely  for  the  benefit  of  the  trustee/^ 
or  of  creditors  where  the  trust  affairs  are  being  operated  at  a  Ioks  and 
the  property  of  the  beneficiaries  is  ample  to  satisfy  the  claims  of  all 
creditors.^^  But  a  trust  will  not  be  terminated  when  to  do  so  would 
clearly  defeat  the  intention  of  the  person  who  created  it.^^  A  trust 
under  a  mortgage  or  trust  deed  is  not  terminated  by  the  appointment 
of  receivers.^* 


V.  Smith,  72  Ohio  St.  1,  73  N.  E.  1051. 
Tex.  —  Lauius  v.  Fletcher,  100  Tex. 
550,  101  S.  W.  1076.  W.  Va.  —  Carney 
V.  Kain,  40  W.  Va.  758,  23  S.  E.  650. 

[c]  Where  the  interest  of  the  bene- 
ficiaries has  not  yet  vested  (1)  the 
trust  will  not  be  terminated  (Olsen  v. 
Youngerman,  136  Iowa  404,  113  N.  W. 
938),  unless  (2)  no  good  reason  for 
continuing  the  trust  appears.  In  re 
Stafford's  Estate,  258  Pa.  595,  102  Atl. 
222;  In  re  Harrar's  Estate,  244  Pa.  542, 
91  Atl.  503;  Culbertson's  Appeal,  76 
Pa.  145. 

18.  lU.  — Pox  V.  Fox,  250  111.  384, 
95  N.  E.  498.  Ky.  — Miller's  Exrs.  v. 
Miller's  Heirs,  172  Ky.  519,  189  S.  W. 
417,  where  the  trust  property  was  sold 
under  a  prior  lien.  Md.  —  Thorne  v. 
Thorne,  125  Md.  119,  93  Atl.  406;  Brill- 
hart  V.  Mish,  99  Md.  447,  58  Atl.  28, 
assignment  by  sole  beneficiary  of  his 
entire   interest   in   the   trust. 

[a]  If  unborn  persons  may  by  pos- 
sibility acquire  an  interest  in  the 
trust  property,  termination  of  the  trust 
will  not  be  ordered.  Cal.  —  Gray  v. 
Union  Trust  Co.,  171  Cal.  637,  154  Pac. 
306.  Ky.  — May  v.  Bank  of  Hardins- 
burg  &  Trust  Co.,  150  K3\  136,  150  S. 
W.  12,  48  L.  E.  A.  (N.  S.)  865;  Bailey's 
Trustee  v.  Bailey,  3v')  Kv.  L.  Eep.  127, 
97  S.  W.  810.  Mass.  — Towle  v.  De- 
lano, 144  Mass.  95,  10  N.  E.  769;  Pren- 
tice V.  Hall,  106  Mass.  595.  R.  I. 
Bowlin  V.  Rhode  Island  H.  Trust  Co., 
31  R.  I.  289,  76  Atl.  348,  140  Am.  St. 
Rep.  758.  Tenii.  —  Garner  v.  Dowling, 
11  Ileisk.  48.  W.  Va.  — Carney  v. 
Kain,  40  W.  Va.  758,  23  S.  E.  650. 

19.  Cal.  —  Eakle  v.  Ingram,  142 
Cal.  15,  75  Pac.  566,  100  Am.  St.  Rep. 
99.  Ky.  —  Browning  ;;.  Ficklin  's 
Admr.,  26  Ky.  L.  Rep.  470,  12  S.  W. 
714.  Me.  —  Tilton  v.  Davidson,  98  Me. 
55,  56  Atl.  215,  Mass.  —  Sears  v. 
Choate,   146  Mass.   395,   15   N.  E.   786, 
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4  Am,  St.  Rep.  320.  Pa.  — 7n  re  Staf- 
ford's Estate,  258  Pa.  595,  102  Atl. 
222;  In  re  Harrar's  Estate,  244  Pa.  542, 
91  Atl.  503.  R.  I.  — Angell  v.  Angell, 
28  R.  I.  592,  68  Atl.  583. 

[a]  V/hen  the  instrument  creating 
the  trust  expresses  the  reason  for  its 
creation  and  this  reason  has  ceased  to 
exist,  termination  of  the  trust  will  be 
decreed.  Miller's  Exrs.  v.  Miller's 
Heirs,  172  Ky.   519,   189   S.   W.  417. 

20.  Gray  v.  Union  Trust  Co.,  171 
Cal.  637,  154  Pac.  306;  Eakle  v.  In- 
gram, 142  Cal.  15,  75  Pac.  566,  100  Am, 
St.  Rep.  99;  McKiernan  V.  McKiernan 
(N.  J.  Eq.),  74  Atl.  289. 

[a]  Lack  of  consent  by  some  of  the 
beneficiaries  will  prevent  entry  of  an 
order  terminating  a  trust.  In  re  Thurs- 
ton, 154  Mass.  596,  29  N.  E.  53,  26  Am. 
St.  Rep.  278. 

[b]  A  co-defendant  who  does  not 
answer  the  complaint,  will  be  taken  to 
have  consented  to  the  prayer  for  ter- 
mination. McKiernan  v.  McKiernan 
(N.  J.  Eq.),  74  Atl.  289. 

21.  Cal.  — Eakle  v.  Ingram,  142  Cal. 
15,  75  Pac,  566,  100  Am.  St.  Rep.  99. 
lU.  —  Fox  V.  Fox,  250  111.  384,  95  N.  E. 
498.  Pa.  —  In  re  Harrar's  Estate,  244 
Pa.  542,  91  Atl.  503.  Va,  — Armi- 
stead's  Exrs.  v.  Hartt,  97  Va,  316,  33 
S.  E.  616. 

Compare,  Metcalfe  v.  Union  Trust 
Co.,  87  App.  Div.  144,  84  N.  Y.  Supp. 
183,  affirmed,  181  N.  Y.  39,  73  N.  E.  498. 

22.  Kiesendahl  v.  Ganoe  (Ore.),  185 
Pac.  589, 

23.  Stephens  v.  Collision,  274  111. 
389,  113  N.  E.  691,  Ann.  Cas.  1918D, 
559. 

[a]  Termination  of  trust  upon  pos- 
sibility of  issue  extinct,  see,  Fletcher 
r.  Los  Angeles  Trust  &  Sav.  Bank,  59 
Cal.  Dec.  161. 

24.  Braekett  v.  Middlesex  Banking 
Co.,  89  Conn.  645,  95  Atl,  12. 
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The  bill  or  complaint  must  show  the  necessity  for  resorting  to  a 
court  of  equity,-^  and  the  existence  of  conditions  authorizing  the  court 
to  terminate  the  trust.^"  The  trustee  has  sufficient  interest  in  the  sub- 
ject matter  to  be  entitled  to  appeal  from  a  judgment  terminating  the 

trust. -^  .      •         J.    1  -J 

When  a  trust  has  terminated  either  by  the  expiration  of  the  period 
for  which  it  was  created  or  by  the  happening  of  an  event  beyond  which 
it  was  not  to  continue,  the  trustee,'^  or  the  person  entitled  to  full 
ownership  of  the  property,-^  may  apply  to  a  court  of  equity  for  a 
conveyance  or  transfer  of  the  property  by  the  trustee.^"  When  a  trust 
has  been  executed,  under  the  statute  of  uses,  or,  where  that  statute  is 
not  in  force,  when  tiie  trust  is  a  passive  one  and  the  beneficiary  is  en- 
titled to  possession  of  the  estate,^^  a  court  of  equity  has  jurisdiction 
to  make  such  orders  as  may  be  required  to  place  the  beneficiary  in 
full  enjoyment  of  the  trust  property. 

B.  Obtaining  Advice  of  Court.  —  Where  a  trust  has  failed  or  been 
terminated  by  the  acts  of  the  parties,  the  trustees,  may,  if  they  are  in 
doubt  as  to  the  proper  disposition  to  be  made  of  the  trust  property, 
apply  to  a  court  of  equity  for  instructions.^^  Jq  guch  an  action  the 
donor,  or  his  heirs,  should  be  made  defendants.^^  Application  may  also 
properly  be  made  to  the  court  to  determine  whether  a  trust  has  ended 
under  the  terms  of  the  instrument  bv  which  it  was  created.^* 

VI.  REMEDIES  OF  CREDITORS  OF  BENEFICIARY  AND 
SETTLOR.  —  Wlien  the  interest  of  the  beneficiary  is  vested  and  he 
has  a  right  of  present  enjoyment,  such  interest  may  be  reached^^  by  his 


25.  Coram  r.  Davis,  39  Mont.  495, 
104  Pac.  518. 

26.  Tilton  v.  Davidson,  98  Me.  55, 
56  Atl.  215,  the  fact  that  the  petition- 
ers are  the  only  persons  beneficially 
interested  must  appear. 

27.  Fletcher  r.  Los  Angeles  Trust 
&  Sav.  Bank,  59  Cal.  Dec.  161. 

28.  Donegan  r.  Baker  &  Holmes  Co., 
7:5  Fla.  241,  74  So.  202. 

29.  See   infra,  this  note. 

fa]  Until  the  trust  is  fully  ter- 
minated a  beneficiary  cannot  obtain  a 
eonvevance.  Rouse  f.  Eouse,  167  N.  C. 
208,  83  S.  E.  305. 

30.  Cal.  —  Ringrose  r.  Gleadall,  17 
Cal.  App.  664,  121  Pac.  407.  Mont. 
Willoburn  Ranch  Co.  r.  Yegen,  49 
Mont.  101,  140  Pac.  231.  Neb.  —  Hill 
f.  Hill,  90  Neb.  43,  132  N.  W.  738,  38 
L.  R,  A.  (N.  S.)  198. 

[a]  The  person  creating  the  trust 
is  not  a  necessary  party  to  the  suit. 
Doneean  v.  Baker  &  Holmes  Co.,  73 
Fla.  241,  74  So.  202. 

[b]  The  petition  should  show  that 
the  trustee  has  been  reimbursed  for  all 


advancements  made  by  him.  Willoburn 
Ranch  Co.  v.  Yegen,  49  Mont.  101,  140 
Pac.  231. 

fc]  Variance.  —  Proof  that  the 
plaintiff  was  the  beneficial  owner  of 
the  property  which  had  been  conveyed 
to  the  trustee  and  not  the  legal  own- 
er, as  alleged,  constitutes  an  immater- 
ial variance.  Willoburn  Ranch  Co.  v. 
Yegen,  49  Mont.  101,  140  Pac.  231. 

31.  Hill  r.  Hill,  90  Neb.  i2,  132  N. 
W.  738,  38  L.  R.  A.  (N.  S.)  198;  Blake 
V.  O'Neal,  63  W.  Va.  483,  61  S.  E.  410, 
16  L.  R.  A.  (N.  S.)  1147. 

32.  Taylor  v.  Rogers,  130  Ky.  112, 
112  S.  W.  1105. 

33.  Taylor  v.  Rogers,  130  Ky.  112, 
112  S.  W.  1105. 

34.  Fox  V.  Fox,  250  111.  384,  95  N. 
E.  498. 

35.  la.  —  See  De  Rousse  v.  Wil- 
liams, 181  Iowa  379,  164  N.  W.  896. 
Ky.  — Hubbard  f.  Hayes.  30  Ky.  L. 
Rep.  406,  98  S.  W.  1034.  Me.  —  Tarbox 
r.  Palmer,  110  Me.  436,  86  Atl.  847. 
N  Y. —  Wetmore  v.  Wet  more,  8  Misc. 
51,  28  N.  Y.  Supp.  377,  31  Abb.  N.  C. 
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creditors  unless  the  interest  is  under  a  valid  spendthrift  trust. 
But  an  equitable,  and  not  a  legal,  remedy  ordinarily  must  be  em- 
ployed ^^  by  the  creditor,''^  ^^^^  subject  to  the  limitations  and  rules 
elsewhere  treated,^^''  an  attachment,  garnishment,  or  execution  cannot 
be  levied  upon  the  beneficiary's  interest  except  as  permitted  by 
statute.^'*    The  proceedings  to  reach  this  interest  should  be  had  only 


239,  58  N.  Y.  St.  569,  judgment  for 
alimony.  S.  O.  —  Heath  v.  Bishop,  4 
Eieh  Eq.  46,  55  Am.  Dec.  654. 

[a]  Even  though  a  trust  is  an  ac- 
tive one,  creditors  may  reach  its  in- 
come Heaton  v.  Dickson,  153  Mo. 
App.  312,  133  S.  W.  159. 

36.  Cal.  —  Seymour  v.  McAvoy,  121 
Cal.  438,  53  Pac.  946,  41  L.  E.  A.  544. 
lU..— See  Binus  v.  La  Forge,  191  111. 
598,  61  N.  E.  382.  Md.  — Jackson 
Square  Loan  &  Savs.  Assn.  v.  Bartlett, 
95  Md.  661,  53  Atl.  426,  93  Am.  St. 
Eep.  416.  See,  Wenzel  v.  Powder,  100 
Md.  36,  59  Atl.  194,  108  Am.  St,  Eep. 
380.  N.  Y.  — Eaymond  v.  Tiffany,  59 
Misc.  283,  112  N.  Y.  Supp.  252.  Pa. 
Board  of  Charities  v.  Lockard,  198 
Pa.  572,  48  Atl.  496,  82  Am.  St.  Eep. 
817.  Tenn.  —  First  National  Bank  v. 
Nashville  Trust  Co.,  62  S.  W.  392. 
T6X.  — Wood  V.  McClelland,  53  S.  W. 
381. 

But  see  De  Eousse  v.  Williams,  181 
Iowa  379,  164  N.  W.  896,  where  trust 
is  on  consideration  passing  from 
debtor, 

[a]  The  law  of  the  state  in  which 
it  is  sought  to  reach  the  trust  fund 
governs  upon  the  question  whether 
such  fund  is  subject  to  the  claims  of 
creditors.  Kecney  V.  Morse,  71  App. 
Div.  114,  69  N.  Y.  Supp.  535. 

[b]  Surplus  income  unnecessary  for 
the  support  of  the  beneficiary  can  be 
reached  in  some  states.  Oittmar  v. 
Gould,  60  App.  Div.  94,  69  N.  Y.  Supp. 
708. 

37.  Ala.  —  Burke  v.  Morris,  121 
Ala.  126,  25  So,  759,  Fla. —  Johnston 
V.  Smith,  80  So,  184.  Ga.  —  Patterson 
V.  Lawrenae,  83,  Ga.  703,  10  S.  E.  355, 
7  L.  E.  A.  143.  Me.  —  Tarbox  v.  Palm- 
er, 110  Me.  436,  86  Atl.  847,  equitable 
trustee  process.  Mich.  —  Fcldman  v. 
Preston,  194  Mich.  352,  160  N.  W.  655. 
Mo.  —  Heaton  v.  Dickson,  153  Mo.  App. 
312,  133  S.  W.  159,  by  sequestration 
proceedings.  N.  Y.  —  Sherman  v. 
Skuse,  166  N.  Y,  345,  59  N.  E,  990.  N. 
C  — Morris  V.  Eippy,  49  N.  C.  533, 
S.  C,  —  Culleton  v.  Garrity,  11  Eich. 
Eq.  323. 
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[a]  '*The  remedy  at  law  is  not 
adequate  where  seizure  of  property  at 
law  still  leaves  the  title  uueertani  or 
under  a  cloud."  De  Eousse  v.  Williams, 
181  Iowa  379,  164   N.  W.  896, 

[b]  An  equitable  lien  will  be  en- 
forced by  the  court  having  jurisdiction 
of  the  trust  estate,  Browu  r.  Ford,  119 
Va.  233,  91  S.  E.  145.  And  see,  New- 
ton V.  Jay,  107  App.  Div,  457,  95  N.  Y. 
Supp.   413. 

[c]  The  court  in  which  judgment 
against  the  beneficiary  was  rendered 
(1)  has  jurisdiction  of  an  action  to 
enforce  satisfaction  of  the  judgment 
out  of  trust  property  of  the  judgment 
debtor.  Such  an  action  is  not  one  to 
settle  the  trust.  Hubbard  r.  Haves,  30 
Ky.  L.  Eep.  406,  98  S.  W.  1034.  (2) 
The  court  having  jurisdiction  of  the 
trust  estate  may  also  order  a  judgment 
to  be  paid.  Spring  v.  Eandall,  107 
Mich.   103,   64   N.   W.   1063. 

[d]  A  bill  for  the  discovery  of 
property  held  in  trust  for  a  judgment 
debtor  may  be  maintained.  Burke  V. 
Morris,  12i   Ala.  126,  25  So.  759. 

38.  See  infra,  this  note. 

[a]  An  equitable  trustee  process 
lies  only  by  a  creditor  and  it  would  be 
perfect  defense  to  the  proceeding  to 
show  that  it  was  really  in  the  interest 
of  the  beneficiary  to  enable  him  to 
draw  the  funds  for  his  own  use.  Tar- 
box V.  Palmer,  110  Me.  436,  86  Atl. 
847. 

39.  See  3  Standard  Proc.  262,  289, 
299;  10  Standard  Proc.  396,  458;  15 
Standard  Proc.  865,  867. 

40.  See  cross-references  in  previous 
note  and  the  following  cases:  Conn. 
Coyne  v.  Plume,  90  Conn.  293,  97  Atl. 
337.  Ga.  — Goldman  v.  Dent,  102  Ga. 
9,  39  S.  E.  138;  Johnston  v.  Eedd,  59 
Ga.  621.  Mich.  —  Feldman  v.  Preston, 
194  Mich.  352,  160  N.  W.  655.  N.  Y. 
King  V.  Irving,  103  App.  Div.  420,  92 
N.  Y.  Supp.  1094  (to  the  extent  of  ten 
per  cent,  of  the  income);  Heppenstall 
r.  Baudouine,  73  Misc.  118,  132  N.  Y. 
Supp.  511. 

fa]  Where  a  trust  deed  of  personal 
property    is    fraudulent    and    void,    it 
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on  notice  to  the  triistee,^^  and  also  the  beneficiary.'*^  The  trustee  is  a 
necessary  party  to  the  proceedings,^^  but  not  other  creditors.** 

In  proceedings  to  subject  a  non-resident  beneficiary's  interest  to 
his  debts,  ^vhik>  the  court  must  in  some  way  obtain  jurisdiction*^  it  is 
not  necessary  that  the  chiim  Ik  first  reduced  to  judgment  if  the  debtor 
has  no  h'viable  property.*^ 

VII.  EXECUTION  'of  TRUSTS.  —  A.  Jurisdiction  of  Court. 
The  inherent  power  of  a  court  of  equity  to  supervise  and  control 
trustees  in  their  execution  of  a  trust  is  well  recognized.*^    The  exercise 


may  be  disregarded.  A  resort  to 
equity  is  uot  necessary  but  the  prop- 
erty may  be  attaeh'd  at  law.  Newton 
r.  Jay,  107  App.  Div.  457.  05  N.  Y. 
Supp.  413.  See  TO  Standard  Proc.  459, 
note  32. 

[b]  Where  under  the  statixte  of 
uses  the  trust  is  executed  the  estate  of 
the  cestui  que  vf^e  may  be  taken  by  at- 
tachment, by  writ  of  entry,  by  the  levy 
of  an  execution  or  under  any  other  ap- 
propriate legal  proceedings.  Hutehins 
V.  Heywood,  50  N.  II.  4f)l. 

[c]  A  seizure  of  the  trust  property 
by  creditors  constitutes  a  conversion 
for  which  an  action  may  bo  niiiintained 
bv  the  trustee.  First  Nat.  Bank  V. 
Hinkle   (Okla.),  162  Pac.  1092. 

[d]  An  inlimction  will  issue  to 
prevent  the  seizure  on  execution.  Mc- 
Cann  r.  Taylor,  10  Md.  418. 

41.  Pistchal  v.  Durant,  IGS  App. 
Div.  100,  153  N.  Y.  Supp.  735;  John  G. 
Myers  Co.  v.  Reynolds,  IfiB  N.  Y.  Supp. 
654,  garnishee  order  on  trustee. 

42.  Cooper  v.  Landis,  75  N,  C.  526. 
Corn-pare,  Pistchal  v.  Durant,  168  App. 
Div.  100,  153  N.  Y.  Supp.  735,  statute 
dispensing  with   notice. 

43.  Young's  Trustee  v.  Bullen,  19 
Ky.  L.  Rep.  1561.  43  S.  W.  687. 

[a]  The  tn;stee  may  prosecute  on 
appeal  from  the  order.  Young's  Trus- 
tee V.  Bullen,  19  Kv.  L.  Rep.  1561,  43 
S.    W.  687. 

44.  Sevmour  v.  McAvov,  121  Cal. 
438,  53  Pac.  946,  41   L.  R.  A.  544. 

45.  Covne  v.  Plume,  90  Conn.  293, 
97  Atl.  337.  See  generally  the  title 
"Jurisdiction." 

[a]  An  action  to  reach  the  interest 
of  a  non-resident  beneficiary  in  trust 
property  "is  not  strictly  an  in-rem 
action,  but  rather  a  quasi  in-rem  ac- 
tion. It  is  a  proceeding  whose  pur- 
pose is  to  subject  the  income  provided 
for  Plume  [the  beneficiary]  from  this 
fund  to  the  payment  of  his  debt.    The 


jurisdiction  of  our  court  rests  in  the 
dominion  which  it  has  secured  over 
Plume's  property  or  his  property 
rights.  In  the  strictly  in-rem  action 
the  judicial  seizure  and  possession  of 
the  res  is  essential.  In  the  quasi  in- 
rem  action  the  equivalent  of  the  judi- 
cial seizure  will  satisfy,  as,  for  ex- 
ample, by  the  writ  of  attachment,  or 
the  writ  of  garnishment,  or  some  con- 
tract lien  against  the  property  which 
is  sought  to  be  enforced  as  by  way  of 
foreclosure."  Covne  v.  Plume,  90 
Conn.  293,  97  Atl. '337. 

46.  ITeaton  r.  Dickson,  153  Mo.  App. 
312.  133  S.  W.  159.  Compare,  Dittmar 
r.  Gould.  60  App.  Div.  94,  69  N.  Y. 
Supp.   70S. 

[a]  "It  seems  to  be  a  precept  of 
public  policy  that  a  state  will  aid  its 
citizens  in  the  collection  of  debts  from 
non-resident  insolvents  who  may 
chance  to  have  some  property  rights 
within  its  borders.  Acting  on  this 
princijde,  courts  of  equity  frequently 
entertain  a  proceeding  on  the  original 
indebtedness  when  no  judgment  at  law 
has  been  obtained  thereon  and  seques- 
ter funds  or  property  in  the  state  to 
the  payment  of  the  debts  of  such  non- 
resident persons  owing  to  its  citizens." 
Heaton  r.  Dickson,  153  Mo.  App.  312, 
133  S.  W.  159, 

47.  Ark. —  Morris  r.  Bovd,  110  Ark. 
468,  162  S.  W.  69,  Ann.  Cas.  1916A, 
1004.  Conn.  —  Ryan  r.  Knights  of  Co- 
lumbus, 82  Conn."  91,  72  Atl.  574.  Kan. 
Keeler  v.  Lauer,  73  Kan.  3SS,  85  Pac, 
541.  Md.  —  Preston  v.  Safe  Deposit  & 
Tr.  Co.,  116  Md.  211,  81  Atl.  523,  Ann. 
Cas.  1913C,  975.  Mass.  —  Sanderson  v. 
White,  18  Pick.  328,  29  Am.  Dec.  591. 
Mich.  —  Malone  r.  Malone,  151  Mich. 
680,  115  N.  W.  716.  S.  C.  —  Lesesne  V. 
Cheves,  105  S.  C.  432,  90  S.  E.  37. 

[a]  Public  trusts  and  charities  are 
within  the  general  rule.  Chapman  V. 
Newell,  146  Iowa  415,  125  N.  W.  324. 
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in  good  faith  by  the  trustee  of  the  discretionary  powers  conferred  upon 
him  by  the  instrument  creating  the  trust,  will  not  be  interfered  with,*^ 
nor  will  his  powers  or  burdens  be  enlarged,^^  or  restricted.^"  But  the 
court  may  review  and  revise  the  exercise  of  the  discretion  of  the 
trustee,"  and  if  it  finds  that  there  has  been  an  abuse  of  discretion,*^ 


[b]  After  a  court  of  equity  has  as- 
sumed   jurisdiction    oyer    a    trust    the 

trustees  are  directly  within  its  control 
and  must  secure  its  sanction  or  ratifi- 
cation for  their  subsequent  acts.  Baer 
V.  Kahn,  131  Md.  17,  101  Atl.  596.  And 
see  Cromey  V.  Bull,  4  Kv.  L.  Rep.  787; 
Hartman  v.  Evans,  38  W.  Va.  669,  18 
S.  E.  810. 

48.  V.  S.  — Shelton  v.  King,  229  U. 
S..90,  33  Sup.  Ct.  686,  57  L.  ed.  1086; 
Wormley  r.  Wormley,  8  Wheat.  421,  5 
L.  ed.  651.  Ala.  —  McDonald  v.  Mc- 
Donald, 92  Ala.  537,  9  So.  195.  Cal, 
Hallinan  r.  Hearst,  133  Cal.  645,  62 
Pac.  1063,  66  Pac.  17,  55  L.  R.  A.  216. 
Conn.  —  Brackett  v.  Middlesex  Bank- 
ing Co.,  89  Conn.  645,  95  Atl.  12; 
Smith  V.  VVildman,  37  Conn.  384.  la. 
Keating  v.  Keating,  182  Iowa  1056, 
165  N.  W.  74.  Ky.  — De  Long  r.  An- 
heir's  Trustee,  215  S.  W.  189;  Cromey 
f.  Bull,  81  Ky.  646,  4  Ky.  L.  Rep.  787; 
Walker  v.  Smyser's  Exrs.,  80  Ky.  620; 
Supreme  Lodge  v.  Owens,  14  Ky.  L. 
Rep.  199.  Me.  — Kimball  r.  Blanch- 
ard,  101  Me.  383,  64  Atl.  645.  Md. 
Baer  v.  Kahn,  131  Md.  17,  101  Atl. 
596;  Levi  v.  Bergman,  94  Md.  204,  50 
Atl.  515.  Mass.  —  Parkhurst  v.  Ginn, 
228  Mass.  159,  117  N,  E.  202,  Ann.  Cas. 
1918E,  982.  Mich.  —  Caspari  v.  Cutch- 
eon,  110  Mich.  86,  67  N.  W.  1093. 
N.  H.  —  Kimball  r.  Reding,  31  N.  H. 
352,  64  Am.  Dec.  333.  N.  J.  — Larkin 
V.  Wikoff,  75  N.  J.  Eq.  462,  72  Atl.  98, 
79  Atl.  365  (a  charitable  trust); 
Browning  v.  Stiles  (N.  J.  Eq.),  65  Atl, 
457;  Read  r.  Patterson,  44  N.  J.  Eq. 
211,  14  Atl.  490,  6  Am.  St.  Rep.  877. 
N.  Y.  — Merritt  v.  Corlics,  71  Hun  612, 
24  N.  Y.  Supp.  561.  Pa.  —  Pulpress  r. 
African  M.- H  Church,  48  Pa.  204.  R.  I. 
Dubois  V.  Barbour,  27  R.  L  281,  61  Atl. 
752.  Va.  —  Givcns  v.  Clem,  107  Va. 
435,  59  S.  E.  413;  Trout  v.  Pratt,  106 
Va.  431,  56  S.  E.  165,  8  L.  R.  A.  (N.  S.) 
398.  W.  Va.  —  Kester  r.  Alexander, 
47  W.  Va.  329,  34  S.  E.  819;  Righter 
V.  Riley,  42  W.  Va.  633,  26  S.  E.  357. 

Enjoining  acts  hy  trustee,  see  infra, 
I,  H,  2. 

49.  Morris    r.    Boyd,    110    Ark.    468, 
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162  S.  W.  69,  Ann.  Cas.  1916A,  1004; 
Drake  r.  Crane,  127  Mo.  85,  29  S.  W. 
990,  27  L.  R.  A.  653. 

[a]  Additional  personal  burdens 
cannot  be  imposed  upon  a  trustee. 
Hathawav  r.  New  Baltimore,  48  Mich. 
251,  12   N.  W.  186. 

50.  Browning  v.  Stiles  (N.  J.  Eq.), 
65  Atl.  457. 

[a]  "The  power  of  the  trustee 
finds  its  fountain  head  in  the  language 
of  the  will  creating  the  trusteeship. 
It  cannot  be  diminished  by  any  court, 
and  any  order  that  in  any  way  under- 
takes to  trammel,  narrow,  or  embar- 
rass the  powers  of  the  trustee  given  to 
him  as  a, part  of  his  trust  by  the  terms 
of  the  will,  will  be  without  effect." 
Browning  v.  Stiles  (N.  J.  Eq.),  65  Atl. 
457. 

51.  Ala.  —  Pearce  v.  Pearce,  74  So. 
952.  Conn. —  Russell  v.  Hartley,  83 
Conn.  654,  78  Atl.  320.  Ind.  — Kint- 
ner  v.  Jones,  122  Ind.  148,  23  N.  E. 
701.  Kan.  —  Keeler  v.  Lauer,  73  Kan. 
388,  85  Pac.  541.  Me.— Woodward  v. 
Dain,  109  Me.  581,  85  Atl.  660.  N.  Y. 
Clark  V.  Clark,  23  Misc.  272,  50  N.  Y. 
Supp.  1041.  N.  C  — Albright  v.  Al- 
bright, 91   N.   C.   220. 

[a]  A  Power  Given  to  a  Trustee 
Purporting  To  Be  Uncontrolable  hy  the 
Courts,  Is  Void.  —  Keating  r.  Keating, 
182  Iowa  1056,  165  N.  W'.  74;  Butler 
r.  Badger,  128  Minn.  99,  150  N.  W.  233. 
And  see.  Carrier  r.  Carrier,  226  N.  Y. 
114,   123   N.   E.   135. 

52.  Ala. —  McDonald  v.  McDonald, 
92  Ala.  537,  9  So.  195.  Kan.— Keeler 
r.  Lauer,  73  Kan.  388,  85  Pac.  541. 
Me.  —  Woodward  r.  Dain,  109  Me.  581, 
85  Atl.  660.  Md.— Whitelock  v.  Dor- 
sey,  121  Md.  -197,  88  Atl.  241.  N.  H. 
Portsmouth  r.  Shackford,  46  N.  H.  423. 
N.  Y.  —  Collister  v.  Eassitt,  7  App. 
Div.  20,  39  N.  Y.  Supp.  800;  Manning 
V.  Sheehan,  75  Misc.  374,  133  N.  Y. 
Supp.  1006.  N.  C  — Albright  v.  Al- 
bright, 91  N.  C.  220.  Pa.  — 7n  re  Har- 
rar's  Estate,  244  Pa.  542,  91  Atl.  503; 
In  re  Naglee's  Est.,  52  Pa.  154.  R.  I. 
Angell  V.  Angell,  28  R.  I.  592,  68  Atl. 
583. 
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or  if  the  trustee  has  acted  in  bad  faith,-^^  or  has  failed  to  follow  the 
directions  and  requirements  imposed  ])y  the  terms  of  the  trust,^*  or  the 
requirements  of  the  law,^^  his  conduct  will  be  subjected  to  judicial 
control  and  the  court  will  make  such  orders  as  may  be  necessary  to 
fully  effectuate  the  purposes  of  the  trust  and  protect  the  trust  prop- 
erty/'" It  even  has  jurisdiction  to  materially  change  or  modify  the 
plan  of  the  creator  of  the  trust  when  altered  conditions  render  such 
a  change  essential  in  order  that  his  intentions  may  be  carried  out," 
though  no  modification  or  alteration  of  tl;e  terms  of  the  trust  which 
cannot  reasonably  be  said  to  be  in  furtherance  of  the  intentions  of  the 
creator  of  the  trust  can  be  made/^ 

The  Ijeneficiary  jf  the  trust  may  also  be  re<iuired  to  expend  the  trust 
funds  for  the  purposes  designated  in  the  trust  instrument/^ 
The  construction  '^^  of  an  instrument  creating  a  trust  is  within  the  juris- 


[a]  Mere  apprehension  that  a  trustee 
will  abuse  his  discretion  is  not  suf- 
ficient to  warrant  relief.  Dillard  v. 
Dillard's  Exrs.  (Va.),  21  S.  E.  669. 

53.  Md.  —  Pole  r.  Pietsch,  61  Md. 
570.  Mich.  —  Chambers  f.  Chambers, 
173  N.  W.  367.  Vt.  — Bacon  v.  Bacon, 
55  Vt.  243. 

54.  Ky.  —  McFerran  v.  Fidelity 
Trust  Co.,  HO  Ky.  536,  131  S.  W.  393; 
Cromcv  c.  Bull,  81  Ky.  646.  N.  Y.  —  In 
re  Van  Deear,  49  Misc.  39,  98  N.  Y. 
Supp.   309.    S.   C.  —  Losesno    r.   Cheves, 

105  S.  C.  432,  90  S.  E.  37.  Vt.  —  North 
Troy  G.  School  Dist.  c.  Town  of  Troy, 
80   Vt.   16,  66  Atl.   1033. 

55.  Haldcman  v.  Openheimer  (Tex. 
Civ.  App.),  119  S.  W.   1158. 

56.  Lesesne  i:  Cheves,  105  S.  C.  432, 
90  S.  E.  37. 

57.  111. —  Stephens  v.  Collison,  274 
111.  389,  113  N.  K.  691,  Ann.  Cas.  191 8D, 
559;   Johns  r.  Montpomerv,  265   111.  21, 

106  N.  E.  497,  Ann.  Cas.  i916A,  996,  L. 
R.  A.  1916B,  1073;  Packard  f.  Illinois 
Tr.  &  Sav.  Bank,  261  111.  450,  104  N.  E, 
275;  Curtiss  v.  Brown,  29  111.  201. 
Tenn.  —  Weaklev  v.  Barrow,  137  Tenn. 
224,  192  S.   W.  927. 

See  supra,  III. 

[a]  If  no  provision  for  the  support 
or  education  of  infant  beneficiaries  is 
made  in  the  trust,  the  court  in  case  of 
necessity  may  direct  the  application  of 
the  income  to  that  purpose.  Ala. 
Pearce  v.  Pearee,  74  So.  952.  Mich, 
Knorr  v.  Millard,  52  Mich.  542,  18  N. 
W.  349.  N.  J.  —  Pennington  v.  Metro- 
politan Museum  of  Art,  65  N.  J.  Eq.  11, 
55  Atl.  468.    Tenn.  —  Bennett  v.  Nash- 


ville Trust  Co.,  127  Tenn.  126,  153  & 
W.  840,  Ann.  Cas.  1914A,  1045,  46  L. 
R.  A.  (N.  S.)  43. 

53.  :Morris  r.  Boyd,  110  Ark,  468, 
162  S.  VV.  69,  Ann.  Cas.  1916A,  1004; 
Stein  f.  Safe  Deposit  &  Tr.  Co.,  127 
Md.  206,  96  Atl.  349.    See  supra,  III. 

59.  Latrobe  r.  American  Coloniza- 
tion Society   (Md.),  106  Atl.  858. 

[a]  Bule  Stated.  —  "It  is,  however, 
within  the  power  of  the  court  either 
of  its  own  volition  or  at  the  request  of 
the  trustees,  if  they  have  reason  to 
believe  that  the  moneys  paid  over  by 
them  to  the  society  is  not  expended  in 
accordance  with  the  provisions  of  the 
trust,  to  pass  such  orders  as  it  may 
deem  necessary  to  assure  the  proper 
expenditure  of  the  money  pursuant  to 
jirovisions  of  the  trust."  Latrobe  v. 
American  Colonization  Society  (Md.), 
106  Atl.  858. 

60,  Berger  r,  Butler,  159  Ala.  539, 
48  So.  685. 

[a]  A  ■will  may  be  construed  (1) 
by  a  court  of  equity  when  it  creates  a 
trust.  Ark.  —  Williamson  f.  Grider,  97 
Ark.  588,  135  S.  W.  361.  Ala.  — Clay 
r.  Gurlev,  62  Ala.  14.  Me. —  Huston  v. 
Dodge,  in  Me.  246,  88  Atl.  888.  Mo. 
Mersnian  v.  Mersman,  136  Mo.  244,  37 
S.  W.  909;  Drake  v.  Crane,  127  Mo.  85, 
29  S.  W.  990,  27  L.  R.  A.  653.  N.  Y. 
Chipman  r.  Montgomery,  63  N.  Y.  221; 
Bailev  v.  Briggs,  56  N.  Y.  407.  Wis. 
Stephenson  r.  Norris,  128  Wis.  242,  107 
N.  W.  343.  (2)  But  not  where  no  trust 
is  involved.  Ark.  —  Frank  r.  Frank,  88 
Ark.  1,  113  S.  W.  640,  129  Am.  St.  Rep, 
73,    19    L.    R.    A,     (N.    S.)     176.     111. 
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diction  of  a  court  of  equity,  at  least  when  equitable  relief  is  also 
sought.^^ 

B.  Compelling  Performance  of  Duties  by  Trustee.  —  Any  person 
beneficially  interested  in  the  execution  of  the  trust  '^^  may  institute  an 
action  to  compel  the  trustee  who  has  accepted  the  trust  ^^  to  carr}^  out 
and  effectuate  its  terms,^*  though,  under  the  general  rule  that  the 
exercise  in  good  faith  of  a  discretionary  power  will  not  be  controlled  ^^ 
the  particular  action  which  a  trustee,  having  a  discretion,  shall  take, 
will  not  be  determined.''*^  If  the  trustee  refuses  to  act  as  directed  by 
the  court,  a  commissioner  may  be  appointed  by  the  court  to  perform 
the  required  act.^^ 

C.  Obtaining  Instructions  From  the  Court.  —  1.  In  General.*'^ 


Strawn  r.  Jacksonville  F.  Academy, 
240  111.  Ill,  88  N.  E.  460;  Strubher  v. 
Belsey,  79  111.  307. 

[b]  Multifariousness.  —  A  complaint 
seeking  the  construction  of  a  deed  of 
trust  and  also  a  decree  quieting  title 
is  not  multifarious.  Berger  v.  Butler, 
159  Ala.  539,  48  So.  685. 

[c]  Territorial  Jurisdiction.  —  The 
courts  of  one  state  will  not  take  juris- 
diction to  construe  a  trust  instrument 
merely  as  to  the  rights  and  interests 
of  parties  under  it  to  land  in  another 
state.  Middleton's  Trustee  v.  Middle- 
ton,  172  Ky.  826,  189  S.  W.  1133.  See 
generally  the  title   "Jurisdiction." 

61.  See  infra,  this  note. 

[a]  The  mere  construction  of  a 
tmst  instrument  is  not  a  ground  for 
equitable  jurisdiction;  it  is  only  when 
some  equitable  relief  is  sought  to  which 
the  construction  of  the  instrument  is 
incidental  but  necessary  that  equity 
will  act.  Smith  v.  Morrow,  84  N.  J. 
Eq.   395,   93   Atl.   695. 

62.  See  infra,  this  note. 

[a]  A  beneficiary  may  (1)  main- 
tain a  suit  to  compel  action  by  the 
trustee  (Curtin  v.  Krohn,  4  Cal.  App. 
131,  87  Pac.  243),  but  (2)  only  after  a 
demand  has  been  made  upon  the  trus- 
tee and  the  required  action  refused  by 
him.  Bailey  v.  Selden,  112  Ala.  593,  20 
So.  854.  And  see  Blackburn  v.  Fitz- 
gerald, 130' Ala.  584,  30  So.  568. 

[b]  Any  number  of  beneficiaries 
may  join  in  the  action.  Mitchell  v. 
Carrollton  Nat.  Bank,  29  Ky.  L.  Eep. 
1228,  97  S.  W.  45. 

[cj  The  creditors  of  beneficiaries, 
who  have  been  given  orders  on  the 
trust  fund,  may  institute  the  action. 
Mitchell  V.  Carrollton  Nat.  Bank,  29 
Ky.  L.  Rep.  1228,  97  S.  W.  45. 
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[d]     The   purchaser   from   a   trustee 

who  has  power  to  sell  land,  may  main- 
tain a  suit  for  specific  performance  of 
the  contract  entered  into  by  the  trus- 
tee. Crawford  v.  El  Paso  Land  Imp. 
Co.  (Tex.  Civ.  App.),  201  S.   VV.  233. 

63.  Cooper  v.  McClun,  16  111.  435, 
a  person  named  trustee  will  not  be  re- 
quired to  accept  the  trust. 

64.  111.  — Cooper  v.  McClun,  16  111. 
435.  Ky.  —  Mitchell  v.  Carrollton  Nat. 
Bank,  29  Ky.  L.  Eep.  1228,  97  S.  W.  45. 
Neb.  —  Schneringer  v.  Schneringer,  81 
Neb.  661,  116  N.  W.  491.  Tex.  —  Davis 
V.  Davis,  51  Tex.  Civ.  App.  491,  112  S. 
W.   948. 

Establishment  and  enforcement  of 
trusts  generally',  see  supra,  I. 

[a]  A  statutory  remedy  is  provided 
in  some  states,  which  is  the  exclusive 
method  of  obtaining  relief.  Matter  of 
McQuade,  157  App.  Div.  344,  142  N.  Y. 
Supp.   493. 

[b]  A  receiver  in  possession  of 
trust  funds,  may  with  the  consent  of 
the  court  appointing  him  be  required 
to  recognize  and  carrv  out  the  trust. 
Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
N.  W.  909. 

[cJ  Attorney's  fees  may  be  recov- 
ered if  expressly  allowed  by  the  court. 
See  Mitchell  v.  Carrollton  Nat.  Bank, 
29  Ky.  L.  Eep.  1228,  97  S.  W.  45. 

65.  See  supra,  VII,  A. 

66.  See  infra,  this  note. 

[a]  A  dissenting  trustee  cannot  bo 
compelled  to  join  in  executing  a  con- 
veyance of  which  he  disapproves. 
Mannhardt  v.  Illinois  Staats  Zeitung 
Co.,  90  111.  App.  315. 

67.  Mitchell  r.  Carrollton  Nat. 
Bank,  29  Ky.  L.  Eep.  122S,  97  S.  W. 
45,  to  sell  land. 

68.  Compare   supra,   V,   B. 
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A  trustee  who  is  uncertain  as  to  the  extent  of  his  powers,^^  the  proper 
construction  to  be  given  to  the  instrument  creating  the  trust,''"  especial- 
ly as  to  the  riglits  and  liabilities  of  the  b(-nefieiaries  thereunder,^^  or 
the  pr(-per  action  which  should  be  taken  by  him  under  existing  condi- 
tions/^ may  apply  to  a  court  of  equity  for  instructions,"  and  the 
trustee  who  acts  in  pursuance  of  the  directions  and  instructions  of 
the  court  will  be  fully  protected  from  all  claims  of  misadministration.'^ 
There  are  definite  limits  upon  the  jurisdiction  of  the  court  in  this 
particular."  The  court  will  not  pass  upon  mere  moot  questions,  al- 
though they  are  likely  to  become  of  importance  in  the  future,^*^  upon 


69.  Trustees  of  Princeton  Univer- 
sitv  v.  Wilson,  78  N.  J.  Eq.  1,  78  Atl. 
393. 

70.  U.  S.  — Cross  v.  Del  Yalle,  1 
Wall.  1,  17  L.  ed.  515.  Ark.  —  Morris 
V.  Boyd,  110  Ark.  468,  162  S.  W.  69, 
Ann.  Cas.  1916A,  1004.  lU.  — Racke- 
mann  v.  Tilton,  236  111.  49,  86  N.  E. 
168.  Md.  —  DifTf^s  v.  Fidelity  &  De- 
posit Co.,  112  Md.  50,  75  Atl.  517.  N. 
y.  — Farmers'  Loan  &  Tr.  Co.  v.  Polk, 
166  App.  Div.  43,  151  N.  Y.  Supp.  618. 
E.  I. —  Rhode  Island  Hospiial  Trust 
Co.  v.  Copeland,  39  R.  I.  193,  98  Atl. 
273.  S.  C.  —  Lesesne  r.  Cheves,  105  S. 
C.  432,  90  S.  E.  37.  W.  Va.  — Mr  Don- 
ald 1-.  Jarvis,  64  W.  Va.  62,  60  S.  E. 
990,  131  Am.  St.  Rep.  889;  MoCrum  r. 
Lee,  38  W.  Va.  583,  18  S.  E.  757.  Wis. 
StepheuFon  v.  Xorris,  128  Wis.  242,  107 
N.  W.  343.    And  see  svprn,  VII,  A. 

[a]  The  proper  construction  of  the 
Instrument  creating  the  trust  is  a 
necessary  prerequisite  to  the  giving  of 
directions  to  the  trustee.  Trustees  of 
Princeton  L^niversitv  v.  Wilson,  78  N. 
J.  Eq.  1,   78   Atl.  393. 

71.  Laughlin  v.  Wells  Bldg.  Co. 
(Wis.),   171    N.  W.   7.55. 

72.  Staaoke  r.  Bell,  125  Cal.  309,  57 
Pac.  1012.  111. —  Casey  v.  Canavan,  93 
111.  App.  53S.  Mass.  —  Thorp  r.  Lund, 
227  Mass.  474,  116  X.  E.  946,  Ann.  Cas. 
191SB,  1204;  Dimmock  f.  Bixby,  20 
Pick.  368.  N.  J.  —  Traphagen  v.  Lew, 
45  N.  J.  Eq.  448,  18  Atl.  222.  Tenn. 
Read  v.  Citizens'  Street  R.  Co.,  110 
Tenn.  316,  75  S.  W.  1056.  Va.  — Wil- 
liams V.  Bond,  120  Va.  678,  91  S.  E. 
627. 

73.  Ala.  —  Berger  v.  Butler,  159 
Ala.  539,  48  So.  685.  HI.  — Harrison  f. 
Owslev,  172  111.  629,  50  N.  E.  227. 
Mass.  — Hill  V.  Moors,  224  Mass.  163, 
112  N.  E.  641.  Me.  — Huston  v.  Dodge, 
111  Me.  246,  88  Atl.  888.  Mo.  —  Mers- 
man  v.  Mersman,  136  Mo.  244,  37  S.  W. 


909.  N.  H.  —  Wheeler  t:  Perry,  18  K 
H.  307.  Ohio.  —  Wiswell  v.  Cincinnati 
First  Cong.  Church,  14  Ohio  St.  31. 
Tenn.  —  Reynolds  r.  Brandon,  3  Heisk. 
593.  Tex.  —  Gamel  v.  Smith,  3  Tex. 
Civ.  Anp.  22,  21  S.  W.  628.  Va.  —Os- 
borne V.  Tavlor's  Admr.,  12  Gratt.  (53 
Va.)  117.  W.  Va.  —  McDonald  ;•.  Jar- 
vis,  64  W.  Va.  62,  60  S.  E.  990,  131  Am. 
St.  Rep.  8S9. 

[a]  Trustees  of  a  public  charity 
may  apply  for  instructions.  Trustees 
of  Princeton  University  f.  Wilson,  78 
N'.  J.   Eq.  1,   78   Atl.   393. 

[bl  The  executor  of  a  deceased 
trustee  who,  by  statute,  succeeds  to 
the  trust,  mav  applv  for  instructions. 
Williams  V.  Bond,  120  Va.  678,  91  S.  E. 
627. 

[cj  The  grantor  in  a  trust  deed 
cannot  maintain  the  proceeding.  Levy 
V.  Hart,  54  Barb.  (X.  Y.)  248,  253. 

74.  Fisher  v.  Fisher,  170  N.  C.  378, 
87  S    E    113 

75.  Hill  V.  Moors,  224  Mass.  163,  112 
X.  E.  641. 

fa]  "Unless  a  petitioner  for  in- 
structions has  real  and  serious  dcubts 
as  to  his  duty,  and  the  advice  of  the 
court  is  required  for  his  protection  and 
the  discharge  of  his  trust,  the  court  is 
without  jurisdiction  to  entertain  such 
a  petition.  The  right  to  instructions 
does  not  extend  to  the  determination 
of  questions  which  do  not  require  any 
action  by  the  trustee,  or  which  should 
properly  be  submitted  to  some  other 
tribunal,  or  where  events  which  must 
control  the  rights  of  the  parties  and 
the  duties  of  the  trustee  have  not 
transpired."  Hill  v.  Moors,  224  Mass. 
163,  112  X.  E.  641. 

76.  U.  S.  — Mav  v.  May,  167  U.  S. 
310,  17  Sup.  Ct.  '824,  42  L.  ed.  179. 
Conn.  —  Bridgeport  Trust  Co.  r.  Bar- 
tholomew, 90  Conn.  517,  97  Atl.  758. 
lU,  —  Strawn   r.  Jacksonville  F.   Acad- 
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questions  reasonably  clear  and  free  from  doubt/^  upon  questions  re- 
lating to  the  past  administration  of  the  estate,"  upon  questions  in 
which  the  trustee  has  no  direct  and  primary  interest,  or  upon  which 
he  is  not  required  to  act/''  nor  will  it,  in  a  ck^ar  case,  relieve  the  trustee 
from  the  exercise  of  a  discretionary  power  and  assume  responsibility 
for  an  act  properly  performable  by  the  trustee.®*^  Purely  legal  ques- 
tions will  not  be  passed  upon.^^ 

Want  of  jurisdiction  to  determine  the  question  upon  which  instruc- 
tions are  sought  may  be  asserted  by  the  court  of  its  own  motion.^^ 


emy,  240  111.  Ill,  88  N.  E.  460.  Me. 
Connolly  v.  Leonard,  114  Me.  29,  95 
Atl.  269;  Huston  r.  Dodge,  111  Me.  246, 
88  Atl.  888.  Mass.  — Bailev  f.  Smith, 
222  Mass.  600,  111  N.  E.  684;  Tibbetts 
r.  Tomkinson,  217  Mass.  244,  104  N.  E. 
562;  Hall  V.  Cogswell,  183  Mass.  521, 
67  iV.  E.  644;  Bullard  v.  Chandler,  149 
Mass.  532,  21  N.  E.  951,  5  L.  R.  A.  104; 
Trcadwell  v.  Salisbury  Mfg.  Co.,  7  Grav 
39.3,  66  Am.  Dec.  490.  N.  J.  — Passaic 
Trust  &  S.  D,  Co.  v.  East  Ridgelawn 
Cemetery  (N.  J.  Eq.),  101  Atl.  1026; 
Varick  v.  Smith,  69  N.  J.  Eq.  505,  61 
Atl.  151;  Griggs  v.  Veghte,  47  N.  J. 
Eq.  179,  19  Atl.  807.  S.  C  — O'Cain  V. 
O'Cain,  51  S.  C.  348,  29  S.  E.  68. 

[a J  Eule  Stated.  —  "A  trustee  has 
no  interest  in  the  construction  of  the 
will  under  which  he  is  acting  except  as 
it  affects  his  powers  and  duties  in  the 
administration  of  his  trust.  *  *  *  And 
we  do  not  think  it  wise,  nor  within 
the  intent  of  the  statute,  to  assume 
jurisdiction  to  advise  trustee,  and  to 
construe  wills  for  their  guidance  until 
the  time  comes  when  they  need  in- 
structions. The  fact  that  the  question 
may  arise  some  time  in  the  future  is 
ordinarily  not  enough.  Such  a  question 
should  not  be  decided  until  the  antici- 
pated contingency  arises,  or  at  least 
until  it  is  about  to  arise,  until  it  is 
imminent.  Then  if  the  trustee  needs 
present  advice  to  know  how  to  meet 
the  contingency,  it  will  be  given  to 
him.  Then  the  parties  interested  in 
the  issue  can  be  heard  under  the  con- 
ditions and  circumstances  as  they  may 
exist  at  that  time.  They  should  not 
be  prejudiced.  Nor  should  there  be 
any  judgment  until  there  is  occasion 
for  it."  Huston  v.  Dodge,  111  Me.  246, 
248,  88  Atl.  888. 

I  b  ]  Instructions  as  to  a  fund  which 
^as  not  come  into  the  possession  of 
the  trustee  will  not  be  given.  Bullard 
V.  Attorney   General,  153  Mass.  249,  26 
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N.  E.  691;  Proctor  v.  Heyer,  122  Mass. 
525. 

[c]  Directions  as  to  the  payment 
and  distribution  of  a  trust  fund  will 
not  be  given  until  the  lime  for  distri- 
bution has  arrived.  Fla.  —  Stapvlton 
V.  Neeley,  44  Fla.  212,  32  So. '  868. 
Mass.  —  Bailey  r.  Smith,  214  ATnss.  114, 
101  N.  E.  62;  Wheaton  r.  Bateheller, 
211  Mass.  223,  211  N.  E.  924.  N.  J. 
Hewitt  V.  Green,  77  N.  J.  Eq.  345,  77 
Atl.  25. 

77.  Ark.  —  Williamson  r.  Grider,  97 
Ark.  588,  135  S.  W.  361.  Fla.  —  Sta- 
pylton  f.  Neeley,  44  Fla.  212,  32  So. 
868.  111.  —  Warner  v.  Mettler,  260  111. 
416,  103  N.  E.  259.  Md.  — Heald  v. 
Heald,  56  Md.  300.  N.  Y.  — Crawford 
V.  Winston,  34  App.  Div.  457,  54  N.  Y. 
Supp.   246. 

78.  Forbes  r.  Brisham  (Mass.),  122 
N.  E.  396;  Hill  v.  Moors,  224  Mass.  163, 
112  N,  E.  641;  Sohier  v.  Burr,  127  Mass. 
221. 

79.  Warner  v.  Mettler,  260  111  416, 
103  N.  E.  259;  Parkhurst  v.  Ginn,  228 
Mass.  159,  117  K.  E.  202,  Ann.  Cas. 
1918E,  982;  Austin  v.  Bailev,  163 
Mass.  270,  39  N.  E.  1022. 

80.  Ala.  — Clay  v.  Gurley,  62  Ala. 
14.  Me.  —  Bartlett  v.  Pickering,  113 
Me.  96,  92  Atl.  1008.  Mass.  —  Sohier 
7-.  Burr,  127  Mass.  221.  N.  J.  —  Brown- 
ing V.  Stiles  (N.  J.  Eq.),  65  Atl.  457. 

81.  111.  —  Mansfield  v.  Mansfield, 
203  111.  92,  67  N.  E.  497.  N.  J.  —  Smith 
V.  Morrow,  84  N.  J.  Eq.  395,  93  Atl. 
695,  whether  a  condition  subsequent 
has  been  breached  and  legal  title  re- 
vested in  the  grantor.  R.  I.  —  Greene 
V.  Mumford,  4  E.  I.  313. 

82.  Hill  r.  Moors,  224  Mass.  163,  112 
N.  E.  641. 

fa]  The  consent  of  the  parties  can- 
not confer  iurisdiction.  Hill  v.  Moors, 
224  Mass.  163,  112  N.  E.  641.  Sec  gen- 
erally the  title  "Jurisdiction." 
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2.  Procedure.  —  The  proceeding  to  obtain  instructions  should  be 
by  bill  or  complaint,^^  and  not  by  petition  or  motion.^*  All  persons 
interested  in  the  trust  estate  should  be  made  parties.^^  A  master  may 
be  appointed  to  investigate  matters,  knowledge  of  which  is  necessary  in 
order  that  proper  instructions  may  be  given  a  trustee.*''  Instructions 
will  only  be  given  upon  such  matters  as  are  clearly  presented  by  the 
bill  and  are  in  issue.  "  Costs,«»  including  a  reasonable  attorney's  fee,^» 
may  be  allowed  the  petitioner. 

D.  Execution  by  the  Court.  -  A  court  of  equity  may  either  through 
its  officers,^"  or  by  its  direct  action,"  superintend  and  effectuate  the 
execution  of  a  trust,''-  when  this  course  is  preferable  to  the  appoint- 
ment of  a  new  trustee ;     though  the  direct  administration  of  a  trust 


83.  Ala.  —  Grimball  v.  Cruse,  70 
Ala.  534.  Fla.  —  Stapylton  f.  Neeley, 
44  Fla.  212,  32  So.  868,  containing  a 
form  of  complaint.  111.  —  Warner  V. 
Mettler,  2G0  111.  416,  103  N.  E.  259. 
Mass.  —  Gibbins  r.  Shepard,  125  Mass. 
541. 

[a]  "The  bill  should  contain  a 
clear  and  orderly  statement  of  the 
facts  relied  upon  as  the  ground  for 
relief,  in  accordance  with  the  general 
rules  controlling  equity  proceedings." 
Warner  v.  Mettler,  260  111.  416,  103  N. 
E.  259.  See  the  title  "BiUs  and  An- 
swers." 

[bj  A  specific  statement  of  the 
question  upon  which  instructions  are 
sought,  which  will  admit  of  a  definite 
replv,  must  be  made.  Bartlett  v.  Pick- 
ering, 113  Me.  96,  92  Atl.  1008;  Bailey 
r.  Smith,  222  Mass.  600,  111  N.  E.  684. 
[(■]  The  possession  of  the  trust 
fund  should  be  alleged.  Putnam  v.  Col- 
lamore,  109  Mass.  509;  Rothgeb  v. 
Mauck,  35  Ohio  St.  503. 

84.  Williamson  v.  Grider,  97  Ark. 
588,  135  S.  W.  361;  Ledyard's  Appeal, 
51   Mich.   623,   17   N.   W.   208. 

85.  Ark.  —  Williamson  r.  Grider,  97 
Ark.  588,  135  S.  W.  361.  Me. —  Huston 
V.  Dodge,  111  Me.  246,  88  Atl.  888.  Md. 
Diggs  V.  Fidelity  &  Deposit  Co.,  112 
Md.  50,  75  Atl.  517.  Mich.  —  Ledyard 's 
Appeal,  51  Mich.  623,  t7  N.  W.  208. 
N.  C.  —  Meadows  v.  Marsh,  123  N.  C. 
189,  31  S.  E.  476.  Tenn.  —  Read  v. 
Citizens'  Street  R.  Co.,  110  Tenn.  316, 
75  S.  W.  1056. 

[a]  The  beneficiaries  are  necessary 
parties  to  a  bill  seeking  the  construc- 
tion of  a  trust  instrument.  In  re  Aid- 
rich's  Will,  81  Vt.  308,  70  Atl.  566. 

[b]  When  a  public  charity  is  in- 
volved,   the    attorney    general    is    a 


proper  defendant.  Trustees  of  Prince- 
ton University  v.  Wilson,  78  N.  J.  Eq. 
1,  78  Atl.  393. 

86.  Adrain  f.  Koch,  82  N.  J.  Eq. 
484,  91  Atl.  123;  Rhode  Island  Hospi- 
tal Trust  Co.  f.  Copeland,  39  R.  I.  193, 
98  Atl.  273  (to  determine  the  advisa- 
bility of  selling  stock);  Peckham  f. 
Newton,  15  R.  I.  321,  4  Atl.  758.  See 
generally    the    title    "References." 

87.  Huston  v.  Dodge,  111  Me.  246, 
88  Atl.  888. 

88.  111. —  Warner  v.  Mettler,  260 
111.  416,  103  N.  E.  259.  Mass. —  Baker 
V.  Clark  Institute,  111  Mass.  88.  Va. 
Williams  v.  Bond,  120  Va.  678,  91  S. 
E.  627. 

89.  Bartlett  v.  Pickering,  113  Me. 
96,  92  Atl.  1008;  Williams  v.  Bond,  120 
Va.  678,  91  S.  E.  627. 

90.  Rogers  v.  Rogers,  111  N.  Y.  228, 
18  N.  E.  636;  Washington  Nat.  Bldg. 
Assn.  V.  Buser,  61  W.  Va.  590,  57  S.  E. 
40. 

[a J  A  receirer  may  be  appointed 
to  care  fer  the  property  and  execute 
the  trust.  Jones  r.  McPhillips,  77  Ala. 
314.    And  see  infra,  VIII,  D,  5. 

91.  Ky.  —  Waring 's  Exr.  v.  War- 
ing, 10  B.  Mon.  331.  Miss.  —  Van  Vac- 
ter  V.  McWillie,  31  Miss.  563.  N.  Y. 
Train  v.  Davis,  49  Misc.  162,  98  N.  Y. 
Supp.  816. 

[a]  In  New  York  upon  the  death 
of  a  trustee,  the  trust,  if  partially  un- 
executed, devolves  upon  the  supreme 
court.  Robinson  v.  Schmitt,  17  App. 
Div.  628,  45  N.  Y.  Supp.  253. 

92.  Ga.  —  Prince  f.  Barrow,  120  Ga. 
810,  48  S.  E.  412.  Me.  —  Cutter  v.  Bur- 
roughs, 100  Me.  379,  61  Atl.  767.  Md. 
Burroughs  v.  Gaither,  66  Md.  171,  7 
Atl.  243. 
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will  not  be  undertaken  by  the  court  when  the  trustee  is  properly  per- 
forming his  duties,^^ 

E.  Sales,  Leases  and  Mortgages.— 1.  In  General.  —  Unless  the 
instrument  creating  the  trust  expressly  confers  power  upon  a  trustee 
to  sell,  mortgage  or  lease  the  trust  property,^*  he  cannot  do  so  except 
under  an  order  of  court.^^ 

2.  Jurisdiction.  —  A  court  of  equity  has  inherent  jurisdiction  to 
authorize  the  sale,  mortgage  or  lease  of  trust  property,^^  and  the  po^ver 


93.  Eothschild  v.  Schiff,  188  N.  Y. 
327,  80  N.  E.  1030. 

Control  of  exercise  of  discretionary- 
powers  of  the  trustee,  see,  supra,  Vll, 
A. 

94.  Ga.  —  McDonald  v.  Valdosta 
Inv.  Co.,  142  Ga.  147,  82  S.  E.  539,  de- 
fective court  proceediuos  are  imma- 
terial. Ind.  —  lies  V.  Martin,  69  Ind. 
114.  N.  H.  —  Ladd  v.  Ladd,  75  N.  H. 
371,  74  Atl.  1045. 

[a]  If  a  power  of  sale  cannot  for 
Bome  reason  be  carried  out,  applica- 
tion for  relief  may  be  made  to  a  court 
of  equity.  George  v.  Zinn,  57  W.  Va. 
15,  49  S!!  E.  904,  110  Am.  St.  Kep.  721, 
an  application  cannot  be  made  as  a 
matter  of  course. 

95.  U.  S.  —  Kenaday  v.  Edwards, 
134  U.  S.  117,  10  Sup.  Ct.  523,  33  L.  ed. 
853  Ga.  —  Burwell  v.  Farmers'  &  M. 
Bk.,  119  Ga.  633,  46  S.  E.  885;  Bolles 
V.  Munnerlyu,  83  Ga.  727,  10  S.  E.  365. 
Ky.  —  Murray  v.  Rodman,  25  Ky.  L. 
Rep.  978,  76  S.  W.  854.  Mont.  — Hor- 
sky  V.  McKennan,  53  Mont.  50,  162 
Pae.  376.  N,  Y.  — Potter  v.  Hodgman, 
81  App.  Div.  233,  80  N.  Y.  Supp.  1056, 

[a]  A  release  of  a  mortgage  can 
only  be  made  under  order  of  the  court. 
Abell  f.  Brown,  55  Md.  217. 

[b]  A  ratification  by  the  court  of 
an  unauthorized  sale,  can  be  made,  in 
some  states.  Ala.  —  MeCreary  v.  Bill- 
ing, 176  Ala.  314,  58  So.  311,  Ann.  Gas. 
1915A,  561.  N.  J.  — Pfefferle  v.  Herr, 
75  N.  J.  Eq.  219,  71  Atl.  689,  138  Am. 
St.  Rep.  518,  affirmed  77  N.  J.  Eq.  271, 
79  Atl.  1119.  Tenn.  —  Lenow  v.  Ar- 
rington.  111  Tenn.  720.  69  S.  W.  314. 
Va.  — Smith 't\  White,  107  Va.  616,  59 
S.  E.  480. 

96.  Cal.  —  Alemany  v.  Wensinger, 
40  Cal.  288.  Ga.  —  Gunby  v.  Alverson, 
146  Ga.  536,  91  S.  E.  556;  Wagnon  v. 
Pease,  104  Ga.  417,  30  S.  E.  895.  111. 
Packard  r.  Illinois  Trust  &  Sav.  Bank, 
261  111.  450,  104  N.  E.  275;  Roberts  v. 
Roberts,   259    111.    115,   102   N,    E.   239; 
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Oliver  r.  Oliver,  179  111.  9,  53  N.  E.  304. 
Ky.  —  Hegan  v.  Netherland,  141  Ky. . 
686,  133  S  W.  546;  Meddis  v.  Bull's 
Admr.,  13  Ky.  L.  Rep.  767,  18  S.  W.  6. 
Md.  —  Seeger  v.  Hunting,  78  Md.  54, 
26  Atl.  960.  Mass.  —  Marshall  v.  Cald- 
well, 125  Mass.  435.  Minn.  —  Mavall 
V.  Mayall,  63  Minn.  511,  65  N.  W.  942. 
Miss.  —  Prewett  v.  Land,  36  Miss.  495. 
Mo.  —  Sampson  v.  Mitchell,  125  Mo. 
217,  28  S.  W.  768.  N.  J.  — Price  v. 
Long,  87  N.  J.  Eq.  578,  161  Atl.  195. 
N,  Y.  — United  States  Trust  Co.  v, 
Roche,  116  N.  Y.  120,  22  N.  E.  265; 
New  York  Life  Ins.  &  Trust  Co.  v. 
Conkling,  159  App.  Biv.  337,  144  N.  Y. 
Supp.  638.  N.  C.  —  American  Trust  Co. 
V.  Nicholson,  162  N.  C.  257,  78  S.  E. 
152.  R.  I.  —  Quidniek  Co.  v.  Chafee,  13 
R.  I.  367.  S.  C.  —  Lcsesne  r.  Cheves, 
105  S.  C.  432,  90  S.  E.  37.  Tenn. 
Weakley  v.  Barrow,  137  Tenn.  224,  192 
S.  W.  927;  Greenlaw  v.  Greenlaw,  16 
Lea  435.  Tex.  —  Kennedy  v.  Pearson 
(Tex.  Civ.  App.),  109  S.  W.  280.  Wis. 
Upham  V.  Plankinton,  166  Wis.  271, 
165  N.  W.  18;  Ruggles  v.  Tyson,  104 
Wis.  500,  81  N.  W.  367,  48  L.  R.  A. 
809. 

[a]  If  the  trust  has  been  executed 

no     .iurisdiction     exists.       Milledge     v. 
Bryan^   49   Ga.   397. 

[b]  Where  a  sale  is  ordered  hy  tha 
terms  of  the  trust  instrument  it  will 
be  enforced  in  equity.  Ind.  —  Kint- 
ner  v.  Jones,  122  Ind.  148,  23  N.  E.  701. 
N.  J.  —  Vrooman  v.  Virgil,  81  N.  J.  Eq, 
301,  88  Atl.  372.  N.  Y.  —  Matter  of 
Fargo,  20  Misc.  137,  45  N,  Y.  Supp. 
732. 

[c]  When  the  consent  of  the  bene- 
ficiary to  a  conveyance  is  required  by 
the  terms  of  the  trust  instrument,  if 
the  beneficiary  has  become  incompe- 
tent the  court  may  authorize  his  guar- 
dian to  consent  to  the  sale.  Philadel- 
phia Trust,  Safe  &  Deposit  Ins.  Co.  v. 
Allison,  108  Me.  326,  80  Atl.  833,  39 
L.  R.  A.  (N.  S.)  39. 
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is  sometimes  expressly  recognized  and  affirmed  by  statute,^^  which,  in 
some  states,  confers  jurisdiction  in  this  respect  upon  specified  courts.^^ 
But  even  the  court  cannot  order  or  direct  a  sale  of  property  to  be  made 
by  a  dry  trustee  of  a  passive  trust.^®  A  lease  for  a  period  beyond  the 
date  of  termination  of  the  trust  may  be  authorized  by  the  court. ^  A 
court  having  jurisdiction  over  the  person  of  a  trustee  may  order  the 
sale,  mortgage  or  lease  of  trust  property,  even  though  the  property  lies 
in  another  state.^ 

3.  Process  or  Notice.  —  The  notice  required  to  be  given  of  the  pro- 
ceeding is  usually  prescribed  by  statute,^  and  the  notice  given  must  be 
substantially  in  accordance  with  the  statutory  provisions.*  The  pro- 
ceeding is  in  the  nature  of  a  proceeding  in  rem,^  and  personal  service 
of  notice  of  the  petition  is  not  necessary.^ 

4.  Parties.  —  The  application  for  a  sale,  mortgage  or  lease  of  trust 
propert3%  should  usually  be  made  by  the  trustee.''  The  beneficiary  may, 


97.  Del.  —  Trustees  for  Baptist 
Church  v.  Laird,  10  Del.  Ch.  118,  85 
Atl.  1082.  Ky.  —  Noel  v.  Harper,  170 
Ky.  657,  \8€>  S.  W.  503;  Marshall  v. 
Anderson's  Trustee,  157  Ky.  117,  162 
S.  W.  550;  Curry's  Guardian  V. 
Monseh 's  Guardian,  ^\  Kv.  L.  Rep. 
856,  104  S.  W.  .313.  Md.  — Preston  v. 
Safe  Deposit  &  Trust  Co.,  116  Md.  211, 
81  Atl.  523,  Ann.  Cas.  191 3C,  975. 
Mass.  —  Tnft  r.  Docker,  182  Mass.  106, 
65  N.  E.  507.  N.  Y.  —  In  re  Lamoree, 
140  App.  Div.  e50,  125  X.  Y.  Supp. 
1005.  N.  C  — McAfee  v.  Green,  143  N. 
C.  411,  55   S.  E.  828. 

98.  See  the  statutes  and  Title  Guar- 
antee &  L.  Co.  V.  Holverson,  95  Ga.  707, 
22  S.  E.  533. 

[a]  Under  testamentary  trusts 
power  to  authorize  a  sale,  mortgage  or 
lease  is  (1)  sometimes  conferred  upon 
the  probate  court.  Conn.  —  Townsend 
r.  Wilson,  77  Conn.  411,  59  Atl.  417. 
Mass.  —  Robinson  v.  Cogswell,  192 
Mass.  79,  78  X.  E.  3S9;  Taft  r.  Becker, 
182  Mass.  106,  65  N.  E.  507;  Boston 
Safe  Deposit  &  Tr.  Co.  r.  Mixter,  146 
Mass.  100,  15  X.  E.  141.  Pa.  —  Moor- 
head  r.  Wolff,  123  Pa.  365.  16  Atl.  520. 
(2)  In  other  states,  .jurisdiction  in 
such  cases  is  in  a  court  of  equity. 
Minn.  —  Mavall  v.  Mavall,  63  ]\nnn. 
511,  65  X.  W.  942.  Mo.  —  7?!  re  Ricken- 
baugh,  42  Mo.  App.  328.  N.  J.  —  In  re 
Lippinc.tt's  Est.,  68  N.  J,  Eq.  578,  59 
Atl.  8S4. 

99.  In  re  Behringer's  Estate  (Ta.), 
108  Atl.  414. 

[a]  The  remedy  of  the  beneficiaries 
is  bv  proceedings  in  partition.  In  re 
Bohringer's  Estate  (Pa.),  108  Atl.  414. 


1.  la.  — Hubbell  r.  Hubbell,  155 
Iowa  637,  113  X.  W.  512,  13  L.  R.  A. 
(X.  S.)  496,  14  Ann.  Cas.  640.  N.  Y. 
Tredwell  v.  Tredwell.  86  Misc.  104,  148 
X.  Y.  Supp.  391,  under  a  statute.  Wis. 
Upham  r.  Piankinton,  152  Wis.  275, 
140  X.  W.  5,  Ann.  Cas.  1914C,  376,  48 
L.  R.  A.  (X.  S.)   1004. 

[a]  "The  question  of  reasonable- 
ness of  the  lease  is  an  administrative, 
and  when  presented  to  the  court  a 
Judicial  question,  and  mainly  one  of 
fact."  Uphain  r.  Piankinton,  152  Wis. 
275,  140  X.  W.  5,  Ann.  Cas.  1914C,  376, 
48  L.  R.  A.   (X.  S.)    1004. 

2.  U.  S.  —  Bvrne  v.  Jones,  159  Fed. 
321,  90  C.  C.  A."  101.  Md.  — Campbell's 
Case,  2  Bland  209,  20  Am.  Dec.  360, 
where  the  sale  was  ordered  by  the 
terms  of  the  trust  instrument.  Tenn. 
Miller  v.  Birdsong,  7  Baxt.  531.  Va. 
larger  v.  Buckland,  28  Gratt.  (69  Va.) 

8r>o. 

Compare  supra,  I,  A,  4. 

3.  Soe  the  statutes.  See  generally 
the  titles  "Process;"  "Senrice  of 
Process  and  Papers." 

4.  la.  —  Dorsey  v.  Banks,  88  Iowa 
595,  55  N.  W.  574.  Mass.  —  Boston 
Safe  Deposit  Co.  r.  Mixter,  146  Mass. 
100,  15  X.  E.  141.  N.  Y.  — Duffy  v. 
Durant  Land  Imp.  Co.,  78  Hun  314,  29 
X.  Y.  Supp.  165. 

5.  Warren  r.  Pazolt,  203  Mass.  328, 
89  X.  E.  381. 

6.  Long  V.  Simmons  Female  College, 
218  Mass.  135,  105  X.  E.  553;  Warren 
V.  Pazolt,  203  Mass.  328,  89  X.  E.  381, 
reasonable  notice   only   need  be   given. 

7.  Trustees  of  Samuel  Ready  School 
V.  Safe  Deposit  &   Trust  Co.,  121   Md. 
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however,  when  it  is  necessary  or  desirable,  maintain  proceedings  to 
require  the  trustee  to  act,^  or  he  may  join  with  the  trustee  in  institut- 
ing the  proceedings.^  All  the  beneficiaries,"  trustees,"  and  other  per- 
sons interested  in  the  estate,^^  must  be  made  parties  to  the  proceeding. 
5.  Pleadings.  —  The  application  for  leave  to  sell,  mortgage  or  lease 
trust  property  may  be  made  by  petition  or  motion,^^  qj.^  jq  ^q^q  states, 
by  a  bill  or  ordinary  action."  The  petition  or  complaint  should  be  in 
the  form  of  other  similar  pleadings.^^    The  facts  showing  the  necessity 


515,  88  Atl.  261;  Moorhead  v.  Wolff, 
123  Pa.  365,  16  Atl.  520. 

8.  Hidden  r.  Hidden,  103  Mass.  59; 
Christian  v.  Worsiiam,  78  Va.  100, 

9.  Boardman  v.  Taylor,  66  Ga.  638, 
18.     Del.  —  Martin  r.  Purnell,  4  Del. 

Ch.  249.  Ga.— Wagnon  r.  Pease,  104 
Ga.  417,  30  S.  E.  895.  Mo.  —  Sampson 
I'.  Mitchell,  125  Mo.  217,  28  S.  W.  768. 
N.  J. —  Smith  V.  Gaines,  39  N.  J.  Eq. 
545.  N.  Y.  —  Gomez  r.  Gomez,  81  Hun 
566,  31  N,  Y.  Supp.  206,  63  N.  Y.  St. 
607.  S.  C.  —  Kolb  r.  Booth,  80  S.  C, 
501,  61  S.  E.  942;  Moseley  v.  Hankin- 
son,  22  S.  C.  323. 

[a]  A  code  section  allowing  trus- 
tees to  sue  in  their  own  name  without 
joining  their  beneficiaries  does  not 
apply  to  such  a  proceeding.  Sampson 
f.  Mitchell,  125  Mo.  217,  28  S.  W.  768. 

[b]  If  the  beneficiary  has  assigned 
his  interest  he  need  not  be  made  a 
party.  Shields  r.  Hinkle,  19  Ky.  L. 
Rep.  1363,  43  S.  W.  485;  Van  Wyck  v. 
Richman,  33  Misc.  404,  68  N.  Y.  Supp. 
473. 

[c]  A  minor  beneficiary  must  be 
made  a  party  and  a  guardian  ad  litem 
appointed.  Hill  r.  Printup,  48  Ga.  452; 
Robinson  V.  Fidelity  T.  &  S.  Vault  Co., 
11  Ky.  L.  Rep.  313,  11  S.  W.  806. 
Compare  "Warren  v.  Pazolt,  203  Mass. 
328,  89  N.  E.  381.  See  generally  the 
titles  "Guardian  ad  Litem;"  "In- 
fants." 

11.  Bush  V.  Bush,  2  Duv.  (Ky.)  269; 
Marshall  i:  Caldwell,  125  Mass.  435. 

12.  Ga.  — Wadley  v.  Le  Cato,  139 
Ga.  177,  77  S.  E.  47.  lU.  —  Hale  v.  Hale, 
146  111.  227,  3'3  N.  E.  858,  20  L.  R.  A. 
247.  Ky.  — Noel  v.  Harper,  170  Ky. 
657,  186  S.  W  503.  Mo,  —  Sampson 
V.  Mitchell,  125'Mo.  217,  28  S.  W.  768. 
N.  Y.  —  Duffy  V.  Durant  Land  Imp.  Co., 
78  Hun  314,  29  X.  Y,  Supp.  1G5.  W.  Va. 
George  v.  Zinn,  57  W.  Va.  15,  49  S.  E. 
904,  110  Am.  St.  Rep.  721. 

[a]  Vested  Remaindermen  Must  Be 
Made     Parties.  —  Capitaia     v.     Missis- 
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sippi   Valley    Trust    Co.,    240    Mo.   484, 
144  S.  W.  466. 

[b]  Contingent  remaindermen,  in 
esse,  (1)  must  be  made  parties.  Samp- 
son r.  Mitchell,  125  Mo.  217,  28  S.  W. 
768;  Moseley  r.  Hankinson,  22  S.  C. 
323.  Contra,  Title  Guarantee  &  L.  Co. 
V.  Holverson,  95  Ga.  707,  22  S.  E.  533. 
(2)  But  unborn  persons  having  con- 
tingent or  unascertained  interests,  will 
be  considered  to  be  represented  by 
those  holding  existing,  present  inter- 
ests, and  will  be  bound  by  the  pro- 
ceedings. 111.  —  Hale  f.  Hale,  146  111. 
227,  33  N.  E.  858,  20  L.  R.  A.  247.  Ky. 
Whallen  v.  Kellner,  31  Ky.  L.  Rep. 
1285,  104  S.  W,  1018.  Md.  — Trustees 
of  Samuel  Ready  School  v.  Safe  De- 
posit &  Tr.  Co.,  121  Md.  515,  88  Atl. 
261.  Minn.  — Mavall  v.  Mayall,  63 
Minn.  511,  65  N.  W.  942,  S.  C  — Ber- 
nard  v.  Bernard,  79  S.  C.  364,  60  S.  E. 
7O0,  128  Am.  St.  Rep.  852.  Tenn. 
Bransford  Realty  Co.  v.  Andrews,  128 
Tenn.  725,  164  S.  W.  1175,  Wis.  —  Rug- 
gles  V.  Tyson,  104  "Wis.  500,  81  N.  W. 
367,  48  L.  R.  A.   809. 

13.  Mass.  —  Boston  Safe  Deposit 
Co.  V.  Mixter,  146  Mass.  100,  15  N.  E. 
141.  N.  Y.  — 7n  re  Roe,  119  N.  Y.  509, 
23  N.  E.  1063;  Losey  i:  Stanley,  83 
Hun  420,  31  N.  Y.  Supp.  950,  64  N.  Y. 
St.  746.  Pa.  — Moorhead  v.  "Wolff,  123 
Pa.  365,  16  Atl.  520. 

14.  Meddis  r.  Bull's  Admr.,  13  Ky. 
L.  Rep.  767,  18  S.  "W.  6;  Lackland  v. 
Walker,  151  Mo.  210,  52  S.  W.  414. 

15.  See  generally  the  titles  "Bills 
and  Answers;"  "Declaration  and 
Complaint;"  "Petitions;"  and  the 
following  cases:  Ga.  —  Lamar  v.  Pear- 
re,  82  Ga.  354,  9  S.  E.  1043,  14  Am,  St. 
Rep.  168.  Md.  — Speed  v.  Smith,  4  Md. 
Ch.  299.  N.  Y.  — Pitcher  v.  Carter,  4 
Sandf.  Ch.  1.  Pa.  — Moorhead  v.  Wolff, 
123  Pa,  365,  16  Atl.  520. 

fa]  It  Is  Desirable  to  Attach  the 
Trust     Instrument     as     an     Exhibit. 
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or  advisability  for  making  the  sale,  mortgage  or  lease  should  be  set 
out.^^    The  property  to  be  affected  must  be  described." 

6.  Order  or  Judgment.  —  The  order  or  judgment  is,  in  general, 
governed  by  the  principles  applicable  to  other  orders,  decrees  and 
judgments.^*  It  should  describe  the  property  affected, ^^  set  forth  the 
terms  and  conditions  upon  which  the  sale,  mortgage  or  lease  is  de- 
creed,^°  and  be  definite  and  certain  in  all  essential  particulars.^^  It 
may  require  the  giving  of  a  bond  by  the  trustee,^-  or  may  direct  the 
further  proceedings  to  be  taken  through  its  own  officers.^^ 

7.  Confirmation  of  Proceedings.  —  A  sale,  mortgage  or  lease  of 
trust  property  under  order  of  court  is,  in  some  states,  required  to  be 
reported  to  the  court  for  confirmation.^* 

8.  Vacating  or  Setting  Aside.  —  A  sale,  mortgage  or  lease  of  trust 
property  under  order  of  court  will  upon  the  application  of  the  bene- 
ficiary,-^  or  any  other  person  interested,^"  and  upon  sufficient 
grounds  ^^  be  vacated  and  set  aside.^* 

F.  Investment  of  Trust  Funds.  —  When  the  instrument  creating 
the  trust  directs  in  what  manner  the  trust  funds  shall  be  invested,  these 
directions  must  be  followed  by  the  trustee,^^  and  even  the  court  has  no 


Wagnon  v.  Pease,  104  Ga.  417,  30  S.  E. 
895. 

Petition  for  sale  or  mortgage  of  in- 
fant's lands,  see  12  Standard  Proc. 
818,  858. 

16.  Ga.  —  BoUes  v.  Munnerlvn,  83 
Ga.  727,  10  S.  E.  365.  Ky.  — Noel  v. 
Harper,  170  Ky.  657,  186  S.  W.  503. 
N.  Y.  —  Losey  v.  Stanley,  83  Hun  420, 
31  N.  Y.  Supp.  950,  64  N.  Y.  St.  746. 
Pa.  —  Moorhead  v.  Wolff,  123  Pa.  365, 
16  Atl.  520. 

17.  Wagnon  v.  Pease,  104  Ga.  417, 
30  S.  E.  895. 

18.  See  the  titles  "Decrees;" 
"Judgments;"  "Orders." 

Order  for  sale  or  mortgage  of  in- 
fant's land,  see  12  Standard  Proc. 
823,  859. 

19.  Ga.  —  Boardman  V.  Taylor,  66 
Ga.  638.  Ky.  —  Whavne  r.  Davis,  23 
Kv.  L.  Eep.  2174,  66  S.  W.  827.  Va. 
Barger  v.  Buckland,  28  Gratt.  (69  Va.) 
850. 

20.  Belles  V.  Munnerlyn,  83  Ga.  727, 
10  S.  E.  365;  Richardson  v.  Jones,  106 
Va.  540,  56  S.  E.  343. 

21.  Wagnon  v.  Pease,  104  Ga.  417, 
30  S.  E.  895. 

22.  Alemany  v.  Wensinger,  40  Cal. 
288. 

23.  Burwell  V.  Farmers'  &  Mer- 
chants Bank,  119  Ga.  633,  46  S.  E.  885, 
(through  a  receiver);  Burroughs  v. 
Gaither,  66  Md.  171,  7  Atl.  243. 


24.  See  the  statutes  and  Schindel  v. 
Keedy.  43  Md.  413. 

Confirmation  of  sale  of  Infant's  land, 
see  12  Standard  Proc.  835. 

25.  Holman  r.  Holman,  66  Barb. 
(X.  Y.)   215. 

26.  Ark.  —  Imboden  v.  Hunter,  23 
Ark.  622,  79  Am.  Dec.  116.  Ga.  — Bur- 
well  r.  Farmers'  &  Merchants'  Bank, 
119  Ga.  633,  46  S.  E.  885.  la.  — Pear- 
son V.  Taylor,  37  Iowa  331. 

27.  Towle  V.  Ambs,  123  111.  410,  14 
N".  E.  6S9. 

28.  Ga.  —  Burwell  f.  Farmers'  & 
Merchants'  Bank,  119  Ga.  633,  46  S.  E. 
885.  Miss.  —  Brickell  v.  Lightcap,  115 
Mips.  417,  76  So.  489.  N.  Y.  — Storm 
v.  Bennett,  91  Hun  302,  36  N,  Y.  Supp. 
290,  71  X.  Y.  St.  59. 

[a]  Parties.  —  All  persons  interest- 
ed including  the  trustee  and  the  pur- 
chaser at  the  sale  should  be  made  par- 
ties. Holman  v.  Holman,  66  Barb.  (N. 
Y.)  215;  Humphrevs  r.  Humphreys,  51 
W.  Va.  561,   8  S.   E.  283. 

[b]  Pleadings.  —  The  ground  upon 
which  it  is  sought  to  vacate  the  sale 
must  be  stated  with  fullness  and  cer- 
tainty. Mason  v.  Mason,  219  111.  609, 
76  N.  E.  692. 

Setting  aside  sale  of  infant's  prop- 
erty, see  12  Standard  Proc.  845. 

29.  Denike  v.  Harris,  84  N.  Y.  89; 
Matter  of  Irwin's  Est.,  59  Misc.  143, 
112  N.  Y.  Supp.  205. 
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authority  in  general  tc  modify  the  directions  of  the  trust,^°  and  for  an 
improper  investment  the  trustee  will  be  surcharged  in  his  aceounts.^^ 
But  when  the  form  of  investment  is  not  specified  by  the  trust  instru- 
ment, a  court  of  equity  has  general  jurisdiction  to  supervise  and  reg- 
ulate the  investment  and  reinvestment  of  trust  funds.^^  The  trustee,^^ 
or  beneficiary,^*  may  by  bill,  petition,  or  complaint,^^  bring  the  matter 
before  the  court  for  its  consideration.^''  All  persons  interested  in  the 
trust  estate  should  be  made  parties  to  the  proceedings.^^  A  master  may 
be  appointed  to  investigate  and  report  upon  the  matter,^^ 

VIII.  TRUSTEES.  —  A.  Appointment  by  Court.  —  1.  Jurisdic- 
diction  and  Power.  —  a.  In  General.  —  In  the  exercise  of  its  inherent 
power  expressed  in  the  familiar  rule  that  equity  will  not  allow  a  trust 
to  fail  for  want  of  a  trustee,^^  a  court  of  equity  will  appoint  a  trustee 
whenever  no  person  is  named  as  trustee  in  the  instrument  creating  the 


30.  International  Trust  Co.  v.  Pres- 
ton, 24   Wyo.  163,  156  Pac.  1128. 

Power  of  court  to  modify  the  terms 
of  the  trust  see  supra,  III. 

31.  International  Trust  Co.  t'.  Pres- 
ton, 24  Wyo.  163,  156  Pac.  1128. 

[a]  An  approval  of  an  account 
showing  unauthorized  investments,  as 
to  which  no  objection  is  made  oper- 
ates as  a  protection  to  the  trustee  for 
past  investments  but  does  not  author- 
ize similar  investments  in  the  future. 
Matter  of  Irvi^in's  Est.,  59  Misc.  143, 
112  N.  Y.  Supp.  205. 

32.  Ex  parte  Jordan,  4  Del.  Ch.  615; 
Blake  v.  Black,  84  Ga.  392,  11  S.  E.  494. 

[a]  Real  property  may  be  convert- 
ed into  personal  property,  and  personal 
property  into  real  property.  Ex  parte 
Jordan,  4  Del.  Ch.  615;  Quick's  Exrs. 
f.  Eisher,  9  N.  J,  Eq.  802. 

33.  Hidden  v.  Hidden,  103  Mass.  59; 
Ex  parte  Calmes,  1  Hill  Eq.  (S.  C.) 
112. 

34.  Hidden  v.  Hidden,  103  Mass.  59. 

35.  Baptist  Church's  Petition,  51  N 
H.  424. 

fa]  The  hill,  petition,  or  complaint, 
should  state  'clearly  the  conditions  in 
regard  to  the  trust  funds  and  the  facts 
showing  the  desirability  of  the  pro- 
posed investment.  Crawford  v.  Cres- 
well,  55  Ala.  497. 

36.  HI.  — White  V.  Sherman,  168  111. 
589,  48  N.  E.  128,  61  Am.  St.  Eep.  132. 
Md.  —  Oesterla  v.  Gaither,  90  Md.  40, 
44  Atl.  1035.  N.  C  — Fisher  v.  Fisher, 
170  N.  C.  378,  87  S.  E.  113.  F&.  —  In 
re  Derr's  Est.,  203  Pa.  96,  52  Atl.  27. 
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Eight  of  trustee  to  apply  to  the  court 
for  advice  and  directions,  generally, 
see  supra,  V,  B. 

37.  Merritt  v.  Merritt,  48  N,  J.  Eq. 
1,  21  Atl.  128. 

[a]  Minor  beneficiaries  should  be 
represented  by  their  guardians.  See 
Fisher  v.  Fisher,  170  N.  C.  378,  87  S. 
E.  113. 

38.  Ex  parte  Jordan,  4  Del.  Ch.  615. 

39.  Ala.  — Tilley  v.  Letcher,  82  So. 
527;  Kidd  v.  Borum,  181  Ala.  144,  61 
So.  100,  Ann.  Cas.  1915C,  1226;  Blake- 
ney  v.  Du  Bose,  167  Ala.  627,  52  So.  746; 
Whitehead  v.  Whitehead,  142  Ala.  163, 
37  So.  929.  Conn.  —  Babcock  r.  African 
Methodist  Epis.  Zion  Society,  92  Conn. 
466,  103  Atl.  665.  Del.  — Jacobs  r.  Wil- 
mington Trust  Co.,  9  Del.  Ch.  400,  80 
Atl.  346.  111.  —  Dean  v.  Northern 
Trust  Co.,  259  111.  148,  102  N.  E.  244; 
Wilson  V.  Clayburgh,  215  111.  506,  74 
N.  E.  799.  la.  — Sherlock  v.  Thomp- 
son, 167  Iowa  1,  148  N.  W.  1035,  Ann. 
Cas  1917A,  1216.  Md.  — Dodge  v. 
Dodge,  109  Md.  164,  71  Atl.  519,  130 
Am.  St.  Eep.  503.  Mich.  —  Penny  v. 
Croul,  76  Mich.  471,  43  N.  W.  649,  5 
L.  R.  A.  858.  Mo.  —  Asbury  v.  Shain, 
191  Mo.  App,  667,  177  S.  W.  666.  N.  J. 
New  Jersey  Title  Guarantee  &  Trust 
Co.  V.  Smith  (N.  J.  Eq.),  108  Atl.  16. 
Okla.  — Hill  V.  Hill,  49  Okla.  424,  152 
Pac.  1122.  Tex.  —  Texas  Rice  Land  Co. 
V.  Langham  (Tex.  Civ.  App.),  193  S. 
W.  473. 

[a]  A  statute  to  this  effect  is 
merely  declaratory  of  the  rule  of 
equity.  Green's  Admrs.  v.  Fidelity 
Trust  Co.,  134  Ky.  311,  120  S.  W.  283. 
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trust/°  when  the  person  named  is  incompetent  to  act,*^  disclaims  the 
trusteeship,"-  or  fails  to  execute  it,"  or  if  the  position  becomes  vacant 
by  Teason  of  the  death,""  the  resignation,"^  or  removal  of  the  trus- 


40.  111.  —  McCartney  r.  Jacobs,  2S8 
111.  56S,  123  N.  E.  557;  Dwyer  v.  Ca- 
hill,  228  111.  617,  81  N.  E.  1142.  la. 
In  re  Freeman's  Estate,  146  Iowa  3S, 
124  N.  W.  804.  Mich.  —  In  re  More 's 
Estate,  179  Mich.  237,  146  N.  W.  319. 
Mo. —  North rip  t.  Burge,  255  Mo.  611, 
164  S.  W.  5S4,  verbal  trust  of  personal 
property.  N.  H.  —  Haywarcl  v.  Spauld- 
ing,  75'  N.  H.  92,  71  Atl.  219.  N.  J. 
Ililcs  »-.  Garrison,  70  N.  ,J.  Eq.  605,  62 
Atl.  865  N.  C  — Keith  v.  Scales,  124 
N  C  497,  32  S.  E.  809.  K.  I.  —  Goffe  f. 
Goffe.  37  R.  I.  542,  94  Atl.  2,  Ann.  Cas. 
1916B    2-10. 

[a]  Charitable  trusts  fall  within 
the  general  rule  in  some  states,  but 
not  ir.  others:.  Teim.  —  Kwell  f.  Sneed, 
136  Tenn.  602,  191  S.  W.  131.  W.  Va. 
Whelau  r.  Eeilly,  3  W.  Va.  597.  Wis. 
McWillianis  v.  Gough,  116  Wis.  576,  93 
M,  W.  550. 

41.  U.  S.  —  Fitchie  r.  Brown,  211 
U.  S.  321  29  Sup.  Ct.  106,  53  L.  ed. 
202.  Cal.  —  Smith  v.  Davis,  90  Cal. 
25,  27  Pac.  26,  25  Am.  St.  Rep.  92; 
Cu'lvei  f.  Lompoc  Valley  Sav.  Bank, 
22  Cal.  App.  379,  134  Pac.  355.  111. 
Dean  r.  Northern  Trust  Co.,  259  111. 
148,  102  N  E.  244.  Me.  —  Childs  v. 
Wa'itc,  102  Me.  451,  67  Ail.  311.  N.  Y. 
Matter  of  Griffin 's'Will,  167  X.  Y.  71, 
60  N.  E.  284;  Matter  of  Miller,  149 
App.  Div.  113,  133  N.  Y.  Supp.  828 
(inconr.petency  of  foreign  trustee  to 
take  legal  title);  Opilby  V.  Hickok, 
144  App.  Div.  61,  128  N.  Y.  Supp.  860; 
Matter  ot  Townsend's  Est.,  73  Misc. 
481.  133  N.  Y.  Supp.  492,  disqualifica- 
tion of  trustee  by  reason  of  holding 
remainder  interest  in  the  trust  property. 
Ore.  —  Carson  r.  Schulderman,  79  Ore, 
184,  154  Pac.  903.  Pa.  — 7n  re  Fox's 
Estate,  107  Atl.  863. 

42.  111.  —  Roberts  r.  Roberts,  259 
111  115  102  N.  E.  239.  Ky.  — Kelly  v. 
Anderson,  173  Kv.  298,  190  S.  W.  1101. 
Md.  — Offutt  V.  Jones,  110  Md.  233,  73 
Atl.  029;  Dodpe  v.  Dodge,  109  Md.  164, 
71  Atl.  519,  130  Am.  St.  Rep.  503.  Mo. 
Brandon  v.  Carter,  119  Mo.  572,  24  S. 
W.  1035,  41  Am.  St.  Rep.  673.  N.  Y. 
In  re  Snyder's  Will,  136  N.  Y.  Supp. 
670  Tex.  —  Texas  Rice  Land  Co.  f. 
Langham  (Tex.  Civ.  App.),  193  S.  W. 
473. 


[a]  Where  one  and  the  same  person 
is  appointed  executor  and  trustee  and 
renounces  the  positions,  the  trusteeship, 
if  a  personal  one,  does  not  pass  to  a 
person  who  is  appointed  administrator 
with  the  will  annexed.  In  re  Snyder's 
Will,   136   N.   Y.   Supp.   670. 

[b]  A  formal  renunciation  should 
be  filed  under  the  practice  in  some 
states.  In  re  Goulden,  102  Misc.  642, 
170  X.  Y.  Supp.  154.  But  see,  In  re  Rip- 
ley, 101  Misc.  465,  167  N.  Y.  Supp.  162. 

43.  Del.  —  Jacobs  r.  Wilmington 
Trust  Co.,  9  Del.  Ch.  400,  80  Atl.  346. 
Okl.  — Hill  r.  Hill,  49  Okla.  424,  152 
Pac.  1122.  Ore.  —  Anderson  v.  Pheg- 
ley,  57  Ore.  172,  109  Pac.  1118,  110 
Pac.  975. 

44.  Ariz.  —  O'Brien  v.  Bank  of 
Douglas,  17  Ariz.  203,  149  Pac.  747. 
Conn.  —  Bubcock  r.  African  Jtlethodist 
Epls.  Zion  Societv,  92  Conn.  466,  103 
Atl.  665.  Ga.  — O'Brien  r.  Battle,  98 
Ga.  766,  25  S.  E.  7S0.  Mont.  — Tuttle 
c.  Merchants'  Xat.  Bank,  19  Mont.  11, 
47  Pac.  203.  N.  C.  —  Troy  &  Xorth 
Carolina  Gold  Min.  Co.  v.  Snow  Lumb. 
Co.,  170  N.  C.  273,  87  S.  E.  40.  Tex. 
Buchanan   v.   Hart,   31    Tex.   647. 

[a]  A  trust  descends  to  the  heir  of 
the  trustee  upon  the  latter 's  death,  but 
the  heir  holds  legal  title  only  until 
the  court  appoints  a  new  trustee.  Wel- 
ler  V.  Kolb,  128  Md.  221,  97  Atl.  542. 

[b]  When  the  trust  estate  vests  in 
the  court  upon  the  death  of  the  trustee, 
by  virtue  of  the  provisions  of  a  statute, 
thie  trust  vests  only  so  far  as  is  con- 
sistent with  the  power  and  duty  of  the 
court  to  anpoint  a  new  trustee.  Mat- 
ter of  Brady's  Est.,  58  Misc.  108,  110 
N.  Y.   Supp.   755. 

[c]  When  one  of  two  joint  trustees 
dies  it  is  unnecessary  for  the  court  to 
appoint  a  new  trustee  since  all  the 
trust  estate  vests  in  the  survivor.  In 
re  Burr's  Will   (Del.),  107  Atl.  449. 

45.  Me.  —  Petition  of  Pierce,  10& 
Me.  509,  84  Atl.  1070.  Mich.  — In  re 
Erdman's  Estate,  179  Mich.  567,  146 
X.  W.  400.  Mo.  — Bredell  f.  Kerr,  242 
Mo.  317,  147  S.  W.  105.  N.  Y.  — Mat- 
ter of  Merritt,  94  Misc.  425,  159  N.  Y. 
Supp.  .558. 

Resignation  of  trustees,  see  gener- 
ally, infra,  VIII,  C. 
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tee,*^  or  under  other  circumstances  calling  for  this  relief/^  unless  the 
instrument  creating  the  trust  itself  expressly  appoints  a  successor,  in 
the  event  of  a  vacancy  occurring  in  the  position/^  or  a  power  of  ap- 
pointment is  given  to  some  designated  person  who  exercises  it/^  or 
unless  the  trust  is  a  personal  trust  which  depends  for  its  existence  and 
exercise  upon  the  acts  of  the  person  named  as  trustee  by  the  settlor.^" 
A  new  trustee  will  not  be  appointed  where  it  is  not  necessary  to  the 
execution  of  the  terms  of  the  trust.^^  When  it  is  necessary  to  save 
and  preserve  property  the  court  will  create  a  trust  and  appoint  a 
trustee,^^  and  under  some  statutes  a  trustee  may  be  appointed  by  the 
court  where  the  existing  trustee  is  beyond  the  jurisdiction  of  the  court 
and  not  amenable  to  its  process,^^  or  where  the  trust  vests  in  the  court 
by  reason  of  the  death  of  the  trustee,^*  or  the  uncertainty  and  indefi- 
niteness  of  the  trust,  in  case  of  a  charitable  trust.^^  The  selection  of 
a  person  to  act  as  trustee  is  a  matter  within  the  sound  discretion  of 
the  court.^^    Ordinarily  but  one  trustee,  or  group  of  trustees,  will  be 


46.  See  infra,  VIII,  D. 

[a]  A  Successor  May  be  Appointed 
by  the  Judge  at  Chambers.  —  Wood- 
bery  r.  Atlas  Realty  Co.,  148  Ga.  712, 
98  S.  E.  472. 

47.  Keith  v.  Scales,  124  N.  C.  497, 
32  S.  E.  809,  where  doubt  exists  as  to 
the  person  intended  to  be  named  as 
trustee. 

[a]  Where  no  vacancy  exists  a  peti- 
tion for  the  appointment  of  a  trustee 
■will  be  dismissed.  In  re  Elton's  Estate, 
252  Pa.   491,   97  Atl.   677. 

48.  In  re  eleven's  Estate,  161  Iowa 
289,  142  N.  W.  986.  See,  Dean  v. 
Northern  Trust  Co.,  259  III.  148,  102 
N.  E.  244. 

49.  See  infra,  this  note. 

[a]  The  court  will  make  an  appoint- 
ment (1)  if  the  power  fails  (Griswold 
V.  Saekett,  21  R.  I.  206,  42  Atl.  868), 
or  (2)  is  not  exercised.  7?i  re  John's 
Will,  30  Ore.  494,  47  Pac.  341,  50  Pac. 
226,  36  L.  R.  A.  242;  Cone  r.  Cone,  61 
S.  C.  512,  39  S.  E.  748,  where  two  per- 
sons having  a  power  of  appointment 
cannot   agree   upon    a  trustee. 

[b]  Pending  the  exercise  of  the 
power  of  appointment,  a  court  may  ap- 
point temporary  trustees.  Hendrix 
College  f.  Arkansas  Townsite  Co.,  85 
Ark.  446.  108  S.  W.  514. 

Controlling  exercise  of  power  of  ap- 
pointment of  trustee,  see  infra,  VIII, 

50.  Pricdley  v.  Security  Trust  & 
Safe  Deposit  Co.,  lO  Del. '  Ch.  74,  84 
Atl.    883;       Roller   v.    Catlett,    118    Va. 
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185,  86   S.   E.  909.      Compare,   Tilley  v. 
Letcher  (Ala.),  82  So.  527. 

51.  Cal.  —  Schlessinger  v.  Mallard, 
70  Cal.  326,  11  Pac.  728.  Del.  — Fried- 
ley  V.  Security  Trust  &  Safe  Deposit 
Co.,  10  Del.  Ch.  74,  84  Atl.  883;  In  re 
Kittinger's  Est.,  9  Del.  Ch.  71,  77  Atl. 
24.  N.  Y.  —  In  re  Finck 's  Estate,  103 
Misc.   526,   170    N.   Y.   Supp.    510. 

Power  of  the  court  to  itself  execute 
the  trust,  see,  supra,  VII,  D. 

52.  Ga. — Hills  v.  Atlanta  Art  Assoc, 
145  Ga.  856,  89  S.  E.  1084.  111.  — Ross 
V.  Harney,  139  111.  App.  513,  to  carry 
out  provisions  of  a  will.  Me.  —  Her- 
riek  v.  Low,  103  Me.  353,  69   Atl.  314. 

[a]  In  Vermont  a  statute  authorizes 
the  appointment  of  a  trustee  when  the 
use  of  property  descends  to  a  person 
for  life  or  a  term  of  years.  Morse  v. 
Stoddard's  Estate,  90  Vt.  479,  98  Atl. 
991. 

53.  Felch  v.  Hooper,  119  Mass.  52. 
See  Hart  r.  Sansom,  110  U.  S.  151,  3 
Sup.  Ct.  586,  28  L.  ed.  101. 

Territorial  jurisdiction  of  courts 
over  actions  to  enforce  trusts,  see 
supra,  I,  A,  4. 

54.  Kelsey  v.  McTigue,  171  App. 
Div.    877,   157   N.   Y.   Supp.   730. 

55.  Bowman  v.  Domestic  &  Foreign 
Miss.  Soc,  182  N.  Y.  494,  75  N.  E. 
535;  Matter  of  Miller,  149  App.  Div. 
113,  133   N.  Y.   Supp.  828. 

56.  Coster  v.  Coster,  125  App.  Div. 
516,  109  N.  Y.  Supp.  798  (the  recom- 
mendation of  a  referee  appointed  to 
take  the  account  of  a  deceased  trustee 
need  not  be  adopted);      Kent  v.  Mc- 
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appointed,"  but  when  it  seems  desirable  to  appoint  different  trustees 
or  sets  of  trustees  for  different  parcels  of  property  the  appointment 

will  be  made.^^  .   ,.    .  x 

Statutes  in  many  states  expressly  confer  jurisdiction  upon  courts 
of  general  equitable  jurisdiction,"  or  upon  expressly  designated 
courts  *^''  to  make  the  appointment  of  trustees  when  this  is  necessary. 
b.  Territorial  Jurisdiction.^' —  Smce  the  courts  of  one  state  or 
country  have  no  jurisdiction  directly  to  transfer  or  affect  the  title  to 
land  in  another  state,''-  they  cannot  appoint  a  trustee  for  such  land,^^ 
though  they  might,  perhaps,  indirectly  accomplish  that  result  by  ac- 
quiring jurisdiction  of  the  necessary  parties  and  compelling  appro- 


Daniel    (Tex.    Civ.    App.),    1"8    S.    W. 
1006. 

fa]  "The  recommendation  of  the 
parties  in  interest  is  always  entitled  to 
weight."  Dodge  r.  Dodge,  109  Md. 
164,  71  Atl.  519,  i;)0  Am.  St.  Rep.  503. 

[b]  While  usually  a  resident  of  the 
state  will  be  appointed,  under  excep- 
tional circumstances  the  court  may  ap- 
point a  non-resident  person  as  trustee. 
Dodge  V.  Dodge,  109  Md.  164,  71  Atl. 
519,   130   Am.   St.   Rep.   503. 

[c]  Though  a  power  to  nominate 
trustees  is  given  by  the  trust  instru- 
ment to  surviving  trustees,  the  court 
need  not  appoint  the  person  so  nomin- 
ated. Huston  r.  Dodge,  111  Me.  246, 
88   Atl.   888. 

[d]  A  cestui  qui  trust  is  not  in- 
capacitated from  acting  as  trustee  for 
himself  and  other  beneficiaries.  In  re 
Fox's  Estate  (Pa.),  107  Atl.  863.  And 
see,  Woodberv  v.  Atlas  Realty  Co.,  148 
Ga.    712.    98    S.    E.   472. 

57.  Matter  of  Wadsworth,  2  Barb. 
Ch.   CN.  Y.)   381. 

58.  In  re  Erdman's  Estate,  179  Mich. 
567,  146  N.  W.  400;  Parker's  Exrs.  v. 
Moore,  25   N.   J.   Eq.  228. 

59.  In  re  Weed,  181  App.  Div.  921, 
167  N.  Y.  Supp.  862  (supreme  court  as 
successor  to  the  court  of  chancery); 
Roller  V.  Catlett,  118  Va.  185,  86  S.  E. 
909. 

60.  U.  S.  —  Bagnell  v.  Ives,  184  Fed. 
466,  in  Pennsylvania  the  orphan's  court 
or  court  of  common  pleas  and  not  the 
register  of  wills,  acts.  Conn.  —  Bab- 
cock  r.  African  Methodist  Epis.  Zion 
Society,  92  Conn.  466,  103  Atl.  665,  the 
superior  and  not  the  probate  court. 
111.  —  In  re  Estate  of  Mortenson,  248 
111.  520,  94  N.  E.  120  (probate  court 
has  no  power  to  appoint  a  testamentary 
trustee) ;  People  v.  Jobusch,  165  111. 
App.  540,  county  court  has  no  power  to 


appoint  testamentary  trustee.  Me. 
Huston  V.  Dodge,  111  Me.  246,  88  Atl. 
888,  the  probate  court.  N.  Y.  —  In  re 
Meehan's  Estate,  104  Misc.  219,  171 
N.  Y.  Supp.  766,  surrogate's  court  has 
jurisdiction  only  when  the  trust  is 
testamentary.  Tex.  —  Kent    v.    Mc- 

Daniel  (Tex.  Civ.  App.),  178  S.  W. 
1006,  district  court  and  not  the  probate 
court.  Vt.  —  In  re  Cary's  Estate,  81 
Vt.  112,  69  Atl.  736,  probate  court  has 
power  to  appoint  trustee  under  a  testa- 
mentary trust. 

[a]  A  provision  in  a  wiU  that  a 
court  shall  fill  a  vacancy  in  a  board  of 
trustees,  cannot  operate  to  confer  juris- 
diction upon  a  court  which  is  without 
jurisdiction  under  the  law.  Petition  of 
Straw,   78  N.  H.  506,  102  Atl.  628. 

61.  Territorial  jurisdiction  over 
actions  to  establish  and  enforce  trusts, 
see  supra,  I,  A,  4. 

62.  See  17  Standard  Proc.  776. 

63.  U.  S.— Corbett  r.  Nutt,  10  Wall. 
464,  19  L.  ed.  976.  D.  C.  —  Contee  v. 
Lyons,  8  Mackey  207.  lU.  —  West  v. 
Fitz,  109  111.  425.  N.  Y.  —  Glen  v.  Gib- 
son, 9  Barb.  634.  Compare,  Gleitsmann 
r.  Gleitsmann,  60  App.  Div.  371,  70  N. 
Y.  Supp.  1007;  Jones  v.  Jones,  8  Misc. 
660,  30  N.  Y.  Supp.  177,  60  N.  Y.  St. 
429.  Ohio.  —  Henry  v.  Doctor,  9  Ohio 
49.  Pa.  —  Williams  v.  Maus,  6  Watts 
278,  31  Am.  Dee.  465. 

[a]  Contra.  —  But  in  Smith  v.  Davis, 
90  Cal.  25,  27  Pac.  26,  25  Am.  St.  Rep. 
9-2,  it  was  held  that  upon  the  refusal  of 
the  trustee  named  in  a  deed  of  trust, 
to  act,  the  court  had  authority  to  ap- 
point another  trustee  pursuant  to  a  pro- 
vision of  the  deed  that  in  such  con- 
tingency a  new  trustee  might  be  ap- 
pointed by  a  court  of  competent  juris- 
diction. The  land  was  situated  in  Wash- 
ington. 
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priate  action  by  them.^^  The  courts  of  the  state  in  which  the  property 
is  located  have  jurisdiction  to  appoint  trustees  to  care  for  the  prop- 
erty,*^^  even  though  its  income  is  to  be  expended  in  another  state.'^*' 

G.'' Change  in  Trustee  or  Number  of  Trustees.  — A  court  cannot 
name  one  person  trustee  in  place  of  another  named  by  the  creator  of 
the  trust  until  the  latter  fails  or  refuses  to  act  or  is  removed  from  his 
position."  When  a  trust  is  personal  the  court  should  not  change  the 
trustee  under  ordinary  conditions.*'^  But  whenever  changed  condi- 
tions render  the  action  desirable,  the  court  will  either  increase/'^  or 
reduce/"  the  number  of  trustees  designated  in  the  instrument  creating 
the  trust.    The  change  is,  however,  made  with  reluctance,^^  especially 


Jurisdiction  to  enforce  trust  in  land 
in  another  state,   see  supra  I,  A,  4. 

64.  See  17   Standard  Proc.   780. 

65.  See  infra,  this  note. 

[a]  A  court  in  the  county  in  which 
land  held  in  trust  is  located  may  ac- 
cept the  resignation  of  a  trustee  and 
appoint  a  new  one.  Bredell  v.  Kerr, 
242  Mo.  317,  147  S.  W.  105. 

[b]  Testamentary  Trust.  —  "Ap- 
plications to  this  court  sitting  in  equity 
for  the  appointment  of  trustees  under 
a  will  have  in  practice  been  made  either 
in  the  county  in  which  the  will  has 
been  admitted  to  probate,  according  to 
the  rule  governing  the  probate  courts 
in  like  cases,  or  in  a  county  in  which 
land  forming  part  of  the  trust  estate  is 
situated,  according  to  the  rule  in  real 
actions.  *  *  *  Although  it  is  more 
usual  and  convenient  that  the  appoint- 
ment and  the  record  thereof  should  be 
in  the  same  county  with  the  probate  of 
the  will,  yet  a  decree  made,  without 
objection,  in  another  county,  in  which 
part  of  the  trust  estate  is  siiuated,_  is 
not  void  and  cannot  be  col]at(>rally  im- 
peached. Story  Eq.  PL,  §§  4S0,  487." 
Bradstreet  v.  Butterfield,  129  Mass. 
339. 

As  to  venue  generally  see  the  title 
"Venue." 

66.  Green's  Admr.  v.  Fidelity  Trust 
Co.,  134  Ky.  311,  120  S.  W.  283. 

[a]  Illustration. — "Even  if  we  as- 
sume that  our  courts  of  equity  will  not 
administer  so  much  of  the  trust  as  is 
required  to  be  carried  into  execution  in 
the  state  of  Indiana,  still  it  will  ad- 
minister and  enforce  the  trust  in  this 
state,  and  will  require  the  trustee  here 
to  carry  into  effect  the  trust  estab- 
lished, by  the  will,  by  paying  over  the 
income  to  a  trustee  ai)poin1ed  by  the 
courts  of  Indiana,' if  it  be  found  neces- 
sary to  have  two  trustees  to  carry  into 
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effect  the  wishes  of  the  donor.  The 
same  equitable  principle  which  author- 
izes the  appointment  of  one  trustee  in 
order  to  effectuate  a  trust  will  also 
authorize  the  appointment  of  two.  The 
law  is  a  practical  science,  and  we  see 
no  difficulty  in  the  practical  enforce- 
ment and  effectuation  of  the  trust  by 
reason  of  the  fact  that  the  body  of  the 
trust  fund  is  required  to  be  kept  in 
Kentucky  and  the  income  expended  in 
Indiana."  Green's  Admrs.  v.  Fidelity 
Trust  Co.,  134  Ky.  311,  120  S.  W.  283, 
287. 

67.  In  re  Goulden,  102  Misc.  642,  170 
N.  Y.   Supp.   154. 

[a]  The  appointment  by  the  court 
of  a  testamentary  trustee  named  in  the 
will  is  but  declaratory  and  affirmatory 
of  the  will,  and  no  other  person  can  be 
appointed  except  for  some  sufficient 
cause.  Gibnev  v.  Allen,  156  Mich.  301, 
120  N.  W.  811. 

68.  Ladies  of  Modern  Maccabees  v. 
Daley,  166  Mich.  542,  131  N.  W.  1127. 

69.  Force  v.  Force  (N.  J.  Eq.),  57 
Atl.  973. 

70.  Samuel  Eeady  School  v.  Safe 
Deposit  &  Tr.  Co.,  121  Md.  515,  88  Atl. 
261;  Jeneks  v.  Safe  Deposit  &  Trust 
Co.,  120  Md.  626,  87  Atl.  1031;  Barker 
r  Barker,  73  N.  H.  353,  62  Atl.  166,  1 
L.   R.   A.    (N.   S.)    802. 

71.  Matter  of  Dietz,  132  App.  Div. 
641,  117  N.  Y.  Supp.  461;  Matter  of 
Zcrega,  81  Misc.  113,  142  N.  Y.  Supp. 
144. 

[a]  Under  some  statutes,  when  one 
of  several  trustees  dies  or  is  removed, 
no  new  trustee  is  appointed,  unless  this 
is  expressly  required  by  the  terms  of 
the  trust  or  is  required  for  the  best 
interests  of  the  trust  estate.  Matter  of 
Leavitt,  135  App.  Div.  7,  119  N.  Y. 
Supp.  769. 
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a  cliaii£re  decreasing  the  number." 

2.  Proceedings  To  Obtain  Appointment.  —  a.  In  General.  —  While 
in  some  states  the  proceedings  for  the  appointment  of  a  trustee  by  the 
court  are  by  bill  in  equity,"  in  others  they  may  be  by  petition/*  or 
motion/"  and,  under  the  codes,  by  a  civil  action.^^  While  ordinarily 
direct  proceedings  should  be  instituted  for  the  appointment  of  a  trustee 
if  all  persons  interested  are  before  the  court  in  a  matter  in  which  it 
becomes  desirable  or  necessary  to  appoint  a  trustee,  the  appointment 
may  be  made  in  that  proceeding." 

b.  Notice.  —  Notice  of  the  application  should  be  given  to  all  per- 
sons interested,^^  and  this  is  sometimes  expressly  required  by  statute.^'* 
In  some  jurisdictions,  however,  what,  if  any,  notice  shall  be  given  is 
discretionary  with  the  court,*°  and  want  of  notice^^  does  not  affect  the 


72.  Barker  v.  Barker,  73  N.  H.  353, 
62  Atl.  166,  1  L.  R.  A.  (N.  S.)  802. 

73.  Sehwittcrs  v.  Barnes,  157  111. 
App.  381  (a  written  motion  is  insuf- 
ficient); Matter  of  Kingsbury  Est.,  51 
Mich.    623,    17    N.    W.    20S. 

74.  Ga.  —  Mitchell  v.  Pitner,  15  Ga. 
319.  Me.  —  Pillsburv  r.  Consolidated 
European  &  N.  A.  Ry.  Co.,  69  Me.  394. 
N.  H.  —  Adams  f.  Adams,  64  N.  H. 
224,  9  Atl.  100.  N.  Y.  —  Hughes  v. 
Cuming,  36  App.  Div.  302,  55  N.  Y. 
Supp.  256;  Milbank  r.  Crane,  25  How. 
Pr.  193.  E.  I.  —  In  re  Ballou,  11  R.  I. 
359.  S.  C.  —  Ex  parte  Knust,  1  Bailey 
Eq.  489. 

75.  Edmondson  v.  Harris,  2  Tenn. 
Ch.  427;  Machir  f.  Sehon,  14  W,  Va. 
777. 

[a]  When  the  question  whether  a 
trust  terminated  on  the  dsath  of  the 
trustee  is  raised,  it  will  not  be  deter- 
mined nor  will  a  new  trustee  be  ap- 
pointed on  motion.  Hogg  r.  Hoag,  80 
Fed.  595. 

76.  Dillon  v.  Stevens,  62  Mo.  App. 
479. 

77.  Allen  r.  Allen,  217  Mass.  338, 
104  X.  E.  727  (on  a  petition  for  in- 
structions as  to  proper  construction  of 
a  will);  Trov  &  North  Carolina  Gold 
Min.  Co.  V.  Snow  Lbr.  Co.,  170  N.  C. 
273,  87  S.  E.  40. 

78.  HI.  —  Leman  v.  Sherman,  117 
HI.  657,  6  N.  E.  872.  Mass.  — Dexter 
V.  Cotting,  149  Mass.  92,  21  X.  E.  230, 
a  statute  requiring  notice  to  be  given 
all  persons  interested  applies  only  to 
persons  in  being.  N.  C.  —  Stafford  v. 
Gallops,  123  X.  C.  19,  31  S.  E.  265,  68 
Am.  St.   Rep.  815. 

79.  Matter  of  Wetmore,  113  App. 
Div.  232,  98  X.  Y.  Supp.  952;     Matter 


of  Welch,  20  App.  Div.  412,  46  N.  Y. 
Supp.  689. 

[a]  Defects  In  the  notice  are  cured 
by  the  appearance  of  the  parties  with- 
out objecting  to  its  form.  Matter  of 
Brady's  Est.,  58  Misc.  108,  110-  N.  Y. 
Supp.  755. 

80.  Dyer  v.  Leach,  91  Cal.  191,  27 
Pac.  598,  25  Am.  St.  Rep.  171;  Matter 
of   Robinson,  37   X.  Y.  261. 

81.  N.  Y.  —  Hawley  v.  Ross.  7  Paige 
103;  Milbank  r.  Crane,  25  How.  Pr. 
193.  S.  C.  —  Sullivan  r.  Latimer,  35 
S.  C.  422,  14  S.  E.  933.  Wis.  —  Reigart 
V.  Ro?s,  63  Wis.  449,  23  X.  W.  878,  ex- 
cept in  cases  where  a  new  trustee  is 
appointed  for  one  who  declines  to  act. 

[a J  A  person  holding  a  vested  re- 
mainder interest  in  personal  property  is 
not  entitled  to  notice.  In  re  Earnshaw, 
196  X.  Y.  330,  89  X.  E.  825,  reversing 
131  App.  Div.  915,  115  X.  Y.  Supp.  1119, 

[b]  The  jurisdiction  of  the  court 
"is  a  quasi  jurisdiction  in  rem,  a  power 
over  the  trust,  and  is  not  acquired  by 
the  service  of  process  upon  the  cestuis 
que  trust  or  other  person  interested  in 
the  trust  fund  or  its  preservation.  It 
is  undoubtedly  proper  and  usual  in  most 
cases  to  call  those  more  immediately 
interested  before  the  court  that  they 
may  be  heard  in  the  appointment  of  a 
new  trustee.  But  this  is  in  the  dis- 
cretion of  the  court,  and  relates  to  the 
orderly  and  methodical  progress  of  the 
petition  or  other  proceeding.  The 
notice  or  summons  is  not  in  the  nature 
of  a  process  to  bring  the  party  into 
court  and  give  jurisdiction  of  the  per- 
son. This  being  so,  the  appointment 
of  the  new  trustee  is  valid,  even  if  it 
should  be  thought  to  be  irregular,  or 
even  impudent  or  indiscret,  to  make  the 
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jurisdiction,  and  does  not  subject  the  order  to  collateral  attack.^^ 
e.  Parties.^  Any  person  interested  in  the  execution  of  the  trust 
may  apply  for  the  appointment  of  a  trustee.^^  Ordinarily  all  persons 
directly  interested  in  the  trust  should  be  made  parties  f*  though,  of 
course,  no  person  to  whom  notice  of  the  application  for  the  appoint- 
ment of  a  new  trustee  need  not  be  given,^^  need  be  made  a  party.^^ 
The  holders  of  future,^^  or  contingent  «^  interests  need  not  be  made 
parties. 


appointment  without  formal  notice  to 
and  summons  of  those  interested." 
Milbank  v.  Crane,  25  How.  Pr.  (N.  Y.) 
193,   195. 

82.  Cal.  —  Dyer  v.  Leach,  91  Cal. 
191,  27  Pac.  598,  25  Am.  St.  Rep.  171. 
Ky.  — Haggin  v.  Straus,  148  Ky.  140, 
146  S.  W.  391,  50  L.  R.  A.  (N.  S.)   642. 

Mo Rothenherger'    v.    Garrett,     224 

Mo.  191,  123   S.  W.  574. 

83.  Ala.  —  Allison  v.  Little,  85  Ala. 
512,  5  So.  221.  Md.  — Jencks  v.  Safe 
Deposit  &  Tr.  Co.,  120  Md.  626,  87  Atl. 
1031;  Offutt  V.  Jones,  110  Md.  233,  73 
Atl.  629.  Pa.  — Maus  v.  Maus,  80  Pa. 
194. 

[a]  All  persons  interested  need  not 
join  in  the  petition.  Conn.  —  Appeal 
of  Wheeler,  70  Conn.  511,  40  Atl.  452, 
one  of  two  persons  named  as  co-trustees. 
Ky.  —  Haggin  v.  Straus,  148  Ky.  140, 
146  S.  W.  391,  50  L.  R.  A.  (N.  S.)  642. 
Md.  —  Kennard  r.  Bernard,  98  Md.  513, 
56  Atl.  793.  Mass.  —  Bliss  v.  Bradford, 
1  Gray  407.  Tenn.  —  Edmondson  v. 
Harris,  2  Tenn.  Ch.  427. 

[b]  The  general  guardian  of  a  minor 
beneficiary  may  apply  for  the  appoint- 
ment of  a  trustee.  Hallinan  v.  Hearst, 
133  Cal.  645,  66  Pac.  17,  55  L.  R.  A.  216. 

[c]  The  executor  of  a  deceased 
trustee  may  institute  the  proceedings. 
Matter  of  Brady's  Est.,  58  Misc.  108, 
110  N.  Y.  Supp.  755;  De  Peyster  v. 
Beekman,  55  How.  Pr.  (N.  Y.)  90;  Boi- 
ling V.  Stokes,  7  S.  C.  364. 

[d]  A  person  who  is  not  interested 
in  the  execution  of  the  trust  cannot 
maintain  the  proceedings.  Harris  v. 
Brown,  124  Ga.  310,  52  S.  E.  610,  2  L. 
R.  A.  (N.  S.)  828;  Tarbert  v.  Rollins, 
130    Md.    413,    100    Atl.    637. 

84.  In  re  Abbott,  55  Me.  580;  Ewell 
t:  Sneed,  136  Tenn.  602,  623,  191  S.  W. 
131,  the  beneficiaries  must  be  repre- 
sented. 

[a]  When  the  beneficiaries  of  a  char, 
itable  trust  are  uncertain  individuals 
of  an  unascertained  class,  no  person 
has   the   right    to    represent    them   and 

Vol.  XXV 


where  no  ofiicer  of  the  government  has 
been  entrusted  with  the  authority  and 
duties  of  parens  patriae  respecting 
charitable  trusts  there  is  no  one  to 
represent  them  in  court  and  proceed- 
ings for  the  appointment  of  a  trustee 
cannot  be  maintained.  Ewell  t".  Sneed, 
136  Tenn.  602,  191  S.  W.  13L  Com- 
pare, White  V.  McKeon,  92  Ga.  343,  17 
S.  E.  283. 

85.  See  supra,  VITI,  A,  2,  b. 

86.  See      infra,  this  note. 

[a]  Rule  Stated.  —  "While  it  is 
doubtless  better  practice  to  bring  in  all 
available  persons  in  interest,  the  ques- 
tion of  parties,  at  least  in  a  court  of 
equity,  upon  an  application  of  this 
sort,  is  largely  a  question  of  expedi- 
ency and  rests  in  the  discretion  of  the 
court."  Bransford  Realty  Co.  v.  An- 
drews, 128   Tenn.   725,   164  S.   W.   1175. 

[b]  The  creator  of  the  trust  need 
not  be  made  a  party.  Dyer  v.  Leach, 
91  Cal.  191,  27  Pac.  598,  25  Am.  St.  Rep. 
171;  Martin  v.  Paxson,  66  Mo.  260. 
Contra,  Taylor  v.  Chapman,  10  Heisk. 
(Tenn.)   46. 

[c]  The  executor  under  the  will 
creating  the  trust  need  not  be  a  party. 
Baltimore  Trust  Co.  v.  George's  Creek 
C.  &  L  Co.,  119  Md.  21,  85  Atl.  949. 
And  see  Offutt  v.  Jones,  110  Md.  233, 
73  Atl.  629;  Adams  v.  Adams,  64  N.  H. 
224,  9  Atl.  100. 

[d]  A  person  named  as  trustee  who 
refuses  to  accept  the  trust,  need  not  be 
made  a  party.  Brandon  v.  Carter,  119 
Mo.  572,  24  S.  W.  1035,  41  Am.  St.  Rep. 
673;    Matter  of  Robinson,  37  N.  Y.  261. 

[e]  The  heirs  of  the  deceased  trustee 
are  not  necessary  parties.  Bransford 
Realty  Co.  v.  Andrews,  128  Tenn.  725, 
164  S.  W.  1175.  Compare,  In  re  Abbott, 
55  Me.  580. 

87.  Offutt  V.  Jones,  110  Md.  233,  73 
Atl.  629.  Compare,  Simmons  v.  McKin- 
lock,  98  Ga.  738,  26  S.  E.  88;  Schwit- 
ters  V.  Barnes,  157  HI.  App.  381;  Boi- 
ling V.  Stokes,  7  S.  C.  364. 

88.  Jencks   v.    Safe    Deposit    &    Tr. 
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d.  Complaint  or  Petition.  —  The  petition  should  state  the  facts 
shewing  the  existence  of  the  trust,  the  nature  and  extent  of  the  interest 
in  the  trust  held  by  the  petitioner  and  the  reason  why  the  appointment 
of  a  trustee  is  necessary. ^^ 

e.  Hearing.  —  Tpon  the  hearing  of  the  application  for  the  appoint- 
ment ©f  a  trustee,  if  tlie  trust  appears  on  its  face  to  be  legal,  questions 
involving  the  validity  and  nature  of  the  trust  will  not  be  adjudicated.®" 

f.  Order.  —  (i.)  In  General.  —  Tlie  order  of  ap{)ointnient  should 
clearly  designate  the  power  and  authority  with  which  the  trustee  is 
clothed,**'  should  show  that  all  persons  entitled  to  notice  received  it,®^ 
should  declare  that  legal  title  to  the  property  is  vested  in  the  trustee 
•r  direct  a  conveyance  of  title  to  be  made  to  hira,®^  and  should  provide 
for  the  compensation  to  which  he  will  be  entitled.®*  It  cannot  be  at- 
tacked collaterally. °^  An  order  appointing  a  trustee  to  sell  real  prop- 
erty may  also  remove  a  cloud  upon  title,  the  court  having  jurisdiction 
of  all  the  persons  interested.^'' 

(II.)  Vacating  Order.  —  A.n  order  appointing  a  trustee  may  be  va- 
cated,®^ upon  the  application  of  any  person  interested,®®  upon  good 
cause  shown,®® 

B.  Controlling  Exercise  of  Power  of  Appointment.  —  The  exer- 
cise of  a  pewer  of  appointment  of  trustees  given  by  the  instrument 
creating  the  trust,  will  be  permitted  by  the  court,'  but  the  power  must 


Co.,  120  Md.  626,  87  Atl.  1031;  Brans- 
ford  Realty  Co.  v.  Andrews,  128  Tenn. 
725,  164  S.  W.  1175.  And  see,  Whal- 
len  r.  Kelhier,  31  Ky.  L.  Rep.  1285, 
104  S.  W.  1018. 

89.  Woodgate  v.  Fleet,  9  Abb.  Pr. 
(N.  Y.)  222,  containing  a  form.  See 
also  9  Standard   Prog.   1230. 

90.  Conn.  —  Appeal  of  Beardsley, 
77  Conn.  705,  60  Atl.  664.  Mass. — 
Bliss  V.  Bradford,  1  Gray  407.  N.  Y. 
Matter  of  Carpenter,  131  N.  Y.  86,  29 
N.  E.  1005;  Matter  of  Waring,  99  N. 
Y.  114,  1  N.  E.  310.  Tex.  — Compare, 
Bass  1-.  Fontleroy,  11  Tex.  698. 

91.  See   infra,  this  note. 

[a]  If  a  trust  contains,  among  others, 
some  personal  trusts,  a  decree  merely 
appointing  a  new  trustee  is  insufficient 
to  clothe  him  with  the  personal  trusts. 
Dodge  V.  Dodge,  109  Md.  164,  71  AtL 
519,   130   Am.   St.  Rep.   503. 

92.  Pitzer  v.  Logan,  85  Va.  374,  7 
S.  E.  385. 

93.  Pillsburv  v.  Consolidated  Euro- 
pean &   N.  A.  'Ry.  Co.,  69  Me.  394. 

94.  Cook  V.  Gillmore,  33  111.  App. 
532,  affirmed  133  111.  139,  24  N.  E.  524. 

95.  Ky.  —  N«el  v.  Harper,  170  Ky. 
657,  170  S.  W.  503,  for  want  of  notice. 
Mo.  — Bredell  v.  Kerr,  242  Mo.  317,  147 
S.  W.  105.    N.  Y.  — First  Nat.  Bank  v. 


National  Broadway  Bank,  156  N.  Y. 
459,  51  N.  E.  398,  42  L.  R.  A.  139; 
Evangelical  Lutheran  Church  v.  Rabell, 
141  App.  Div.  925,  126  N.  Y.  Supp. 
306;  Hughes  v.  Cuming,  36  App.  Div. 
302,   55   N.   Y.   Supp.    256. 

96.  H'arris  r.  Flack,  289  111.  222,  124 
N.  E.  377. 

97.  Vacation  of  judgments  and 
orders,  see  the  titles  "Judgments;" 
"Orders." 

98.  Friedley  v.  Security  Trust  & 
Safe  Deposit  Co.,  IS  Del.  Ch.  74,  84 
Atl.  883,  the  executor  of  a  deceased 
trustee. 

99.  Friedley  v.  Security  Trust  & 
Safe  Deposit  Co.,  10  Del.  Ch.  74,  84 
Atl.  883  (where  the  appointment  was 
unnecessary  and  worked  to  the  pre- 
judice of  the  estate  of  the  deceased 
trustee);  Matter  of  Welch,  20  App. 
Div.  412,  46  N.  Y.  Supp.  689,  for 
failure  te  give  notice  of  application. 

1.  Yates  V.  Yates,  255  111.  66,  99  N. 
E.  360,  Ann.  Cas.  1913D,  143;  Stein  v. 
Safe  Deposit  &  Tr.  Co.,  127  Md.  206, 
96  Atl.  349. 

[a]  Although  proceedings  are  pend- 
ing in  court  upon  the  application  of 
other  persons  for  the  appointment  of  a 
trustee,  the  holder  of  the  power  may 
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be  exercised  in  good  faith  and  the  discretion  of  the  holder  of  the  power 
will  not  be  allowed  to  be  abused.^ 

C.  Resignation  and  Discharge. — A  trustee  has  the  right  to  resign 
from  a  pending  triist.^  The  resignation  should  be  presented  to  the 
court  having  jurisdiction  of  the  trust  estate,*  by  bill,^  or  petition.^  All 
the  beneficiaries  should  be  served  with  notice  and  made  parties  to  the 
proceeding.^  The  resignation  will  be  accepted  only  upon  the  establish- 
ment at  the  hearing  of  facts  constituting  a  sufficient  ground  therefor.^ 

D.  Removal. —  1.  In  General.  —  A  court  of  equity,'^  or  a  court 
upon  which  the  power  has  been  expressly  conferred  by  statute,^''  has 
power  and  authority  to  remove  a  trustee  from  his  office/^  when  any 
personal  disability  exists  in  the  trustee,^^  when  he  fails  to  perform  the 
duties  of  his  position,^^  when  he  has  misconducted  himself  in  office  or 


exercise    it.      Rowland    v.    Moore,    239 
Pa.  513,  86  Atl.  1064. 

[b]  A  trustee  has  no  power  of  ap- 
pointment of  his  successor  unless  such 
power  is  expressly  given  him  by  the 
trust  instrument.  Adams  v.  Hij^hland 
Cemetery  Co.  (Mo.),  192  S.  W.  944. 

2.  Yates  v.  Yates,  255  111.  66,  99 
N.  E.  360,  Ann.  Cas.  1913D,  143;  But- 
ler V.  Taggart,  27  Ky.  L.  Rep.  708,  86 
S.  W.   541. 

[a]  An  appointment  which  is  not 
for  the  benefit  and  best  interests  of  the 
trust  estate  will  not  be  approved. 
March  c.  Romare,  116  Fed.  355,  53  C. 
C.  A.  575. 

3.  Bredell  v.  Kerr,  242  Mo.  317,  147 
S.  W.  105. 

4.  Drane  v.  Gunter,  19  Ala.  731; 
Bredell  v.  Kerr,  242  Mo.  317,  147  S.  W, 
lOo. 

5.  Green  f.  Blackwell,  31  N.  J.  Eq. 
37;  Matter  of  Van  Wyck,  1  Barb.  Ch. 
(N.  Y.)   565. 

6.  Ky.  —  Clay's  Admr.  v.  Edwards' 
Trustee,  84  Ky.  548,  2  S.  W.  147.  N.  Y. 
In  re  Cutting,  49  App,  Div.  388,  63  N. 
Y.  Supp.  246.  Tenn.  —  Maxwell  v.  Fin- 
nie,  6  Coldw.  434. 

[a]  Form  of  petition,  see  Milledge 
V.  Bryan,  49  Ga.  397,  and  9  Standard 
Proc.  1230. 

[b]  The  reasons  why  a  resignation 
is  tendered  should  be  set  out.  Clay's 
Admr.  v.  Edwards'  Trustee,  84  Ky.  548, 
2  S.  W.  147. 

7.  Ky.  —  Clav  's  Admr.  v.  Edwards ' 
Trustee,  84  Ky.  548,  2  S.  W.  147.  N.  Y. 
Matter  of  Holden,  126  N.  Y.  589,  27 
N.  E.  1063.  Pa In  re  Johnson's  Ap- 
peal, 9  Pa.  416.  S.  C.  —  Ex  parte  Tun- 
no,  1  Bailey  Eq.  395. 
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[a]  When  the  trustee  is  clothed  with 
power  to  name  his  successor,  the  bene- 
ticiarj^  need  not  be  a  party  to  the  pro- 
ceeding. Barclay  v.  Goodloe's  Exr.,  83 
Ky.   493. 

[b]  Eemaindermen  need  not  be 
given  notice.  Leake  v.  Watson,  58 
Conn.  332,  20  Atl.  343,  18  Am.  St.  Rep. 
270,  8  L.  R.  A.  666. 

8.  In  re  Cutting,  49  App.  Div.  388, 
63  N.  Y.  Supp.  246,  a  resignation  will 
not  be  accepted  as  a  matter  of  course. 

9.  111. —  Jones  V.  Bryant.  204  111. 
App.  609.  Ind.  —  Ex  parte  Kilgore, 
120  Ind.  94,  22  N.  E.  104.  Mass.  —  At- 
torney General  v.  Barbour,  121  Mass. 
568.  Mo. — Hitch  v.  Stooebraker 's  Est., 
125  Mo.  128,  28  S.  W.  443.  N.  Y. 
McKenua  v.  O'Connell,  84  Misc.  582, 
147  N.  Y.  Supp.  922.  Tenn.  —  May- 
dwell  V.  Mavdwell,  135  Tenn.  1,  185 
S.  W.  712,  Ann.  Cas.  1918B,  1043.  W. 
Va.  —  Lamp  r.  Homestead  Bldg.  Assn., 
62   W.   Va.  56,   57   S.   E.   249. 

10.  Pyle  v.  Pyle,  137  App.  Div.  568, 
122  N.  Y.  Supp.  256;  Maydwell  v. 
Maydwell,  135  Tenn.  1,  185  S.  W.  712, 
Ann.  Cas.  191 5B,  1043;  Bailey  v.  Rice, 
1  Tenn.  Ch.  App.  645. 

11.  Ala.  —  Kraft  v.  Lohmiaxi,  79' 
Ala.  323.  Ark.  —  Williams  v.  Nichols, 
47  Ark.  254,  1  S.  W.  243.  Cal.— Fatjo 
f.  Swasey,  111  Cal.  628,  44  Pae.  225. 
Mo.  —  Hitch  f.  Stonebraker's  Est.,  12o 
Mo.  128,  28  S.  W.  443. 

12.  Letcher's  Trustee  v.  German 
Nat.  Bank,  134  Ky.  24,  119  S.  W.  236, 
when  the  trustee  removes  beyond  the 
jurisdi-ction  of  the  court. 

13.  Shillinglaw  v.  Peterson  (la.), 
167  N.  W.  709;  Nutt  V.  State,  96  Miss. 
473,  51  So.  401. 
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mismariased  the  trust  property,^*  when  hostile  relations  exist  between 
the  trustee  and  his  cotrustees  or  the  truster  or  beneficiaries,  such  as 
to  interfere  with  the  execution  of  the  trust/^  or  under  any  other  con- 
ditions which  render  his  removal  necessary  for  the  best  interests  of 
the  trust  estate."  Occasionally  a  power  of  removal  is  vested  m  the 
beneficiaries  by  the  instrument  creating  the  trust  and  no  resort  to  the 
courts  is  necessary.^^  The  removal  of  a  trustee  should  ordinarily  be 
sought  in  a  direct  proceeding  brought  for  that  express  purpose/^ 
though  a  removal  will  sometimes  be  ordered  in  proceedings  instituted 
for  other  purposes  when  such  removal  is  required  to  afford  proper 
relief  under  the  circumstances.^^  The  general  principles  as  to  venue 
and  territi  rial  jurisdiction  are  applied  in  such  proceedings-^" 
2.     Notice.  —  Notice  of  the  removal  proceedings  must  be  given  to 


14.  111.  — Wylie  v.  Bushncll,  277  111. 
484,  115  N.  E.  618.  Ind.  — Wheatcraft 
V.  Wheatcraft,  55  Ind.  App.  2>;3,  1(12 
N.  E.  42.  la.  — Waller  r.  Hosfor.l,  152 
Iowa  17G,  130  IT.  W.  1003.  N.  Y. 
Hughes  V.  Cuming,  36  App.  Div.  302,  55 
N.  y.  Supp.  256;  Gould  v.  Gould,  108 
Misc.  42,  178  N.  Y.  Supp.  37. 

15.  U.  G.  — May  v.  May,  167  U.  S. 
310,  17  Sup.  Ct.  824,  42  L.  ed.  179. 
m.  — Lorcu::  r.  VVcller,  267  111.  230, 
108  N.  E.  306;  Yates  v.  Yates,  255 
111.  C6,  90  N.  ::.  360,  Ann.  Gas.  1913D, 
143;  Jones  v.  Bryant,  204  111.  App.  C09. 
la. —  Keating  r.  Keating,  182  Iowa 
lOoG,  165  X.  W.  74.  Ky.  —  Smallwood 
f.  Lawson,  183  Ky.  ITO,  208  S.  W.  808. 
Mo.  —  Gartsidc  v.  Gartside,  113  Mo. 
348,  20  S.  W.  669.  N.  H.  — Barker  v. 
Barker,  73  N.  II.  353,  62  Atl.  166,  1 
L.  R.  A.  (N.  S.)  802.  N.  Y.  — Matter 
of  Keller,  142  App.  Div.  454,  127  N.  Y. 
Supp.  16,  affirmed,  201  N.  Y.  590,  95 
K  E.  1131;  MeKenna  f.  O'Connell,  84 
Misc.  582,  147  N.  Y.  Supp.  922.  Tenn. 
Maydwell  r.  Mavdwcll,  135  Tenn.  1, 
185  S.  W.  712,  Ann.  Gas.  1918B,  1043. 

16.  n.  —  Waterman  r.  Alden,  144 
111.  90,  32  N.  E.  972.  N.  Y.  —  Carrier 
V.  Carrier,  226  N.  Y.  114,  123  N.  E. 
135;  Pvlj  V.  Pyle,  137  App.  Div.  568, 
122  N.  "^Y.  Supp.  256.  Tenn.  —  May- 
dwell  f.  Mavdwell,  135  Tenn.  1,  185 
6.  W.  712,  Ann.  Cas.  1918B,  1043. 

[a]  A  large  discretion  is  vested  in 
the  court  in  passing  upon  an  applica- 
tion for  the  removal  of  a  trustee.  la. 
Waller  r.  Hosford,  152  Iowa  176,  130 
N.  W.  1093.  Miss.  — Nutt  v.  State,  96 
Miss.  473,  51  So.  401.  Pa.  —  7?i  re 
Bell's    Estate,     44    Pa.  Super.  Ct.  60. 


W.   Va.  —  Lamp     r.     Homestead     Bldg. 
Assn.,  62  W.  Va.  56,  57  S.  E.  249. 

fb]  When  a  trustee  was  appointed 
under  a  ■will  or  deed  the  power  of  re- 
moval will  be  sparingly  exercised. 
Jones   r.  Bryant,  204  111.  App.  609. 

17.  Mav  V.  Mav,  167  U.  S.  310,  17 
Sup.    Ct.    824,   42   L.    ed.    179. 

18.  Crawford  v.  Creswell,  55  Ala. 
497;  Iv  re  Ripley,  101  Misc.  465,  167 
N.   Y.  Supp.   162. 

19.  Comegvs  v.  State,  10  Gill  & 
J.  (Md.)  175';  Barbour  r.  Weld,  201 
Mass.  513,  87  X.  E.  909,  in  proceedings 
to  cancel  the  trust. 

20.  See  the  titles  "Jurisdiction;" 
"Venue;"  and  injra,  this  note. 

[a]  Property  in  Another  State.  —  A 
court  having  jurisdiction  of  the  person 
of  a  trustee  may  remove  him  from 
office,  although  the  trust  property  is 
situated  in  another  state.  Jones  v. 
.Tones,  8  Misc.  660,  30  N.  Y.  Supp.  177. 
But  see  supra,  VIII,  A,  1,  b. 

[b]  The  court  in  which  a  testament- 
ary trustee  was  appointed  has  jurisdic- 
tion of  proceedings  for  his  removal. 
Nutt  V.  State,  90  Miss.  473,  51  So.  401. 

[c]  Venue. —  (1)  When  a  mere  re- 
moval of  the  trustee  is  sought,  the 
proceeding  may  be  maintained  in  the 
courts  of  the  county  in  which  the  trust 
property  is  located  (Wheatcraft  V. 
Wheatcraft,  55  Ind.  App.  283,  102  N.  E. 
42),  though  (2)  an  application  for  re- 
moval is  not  a  suit  relating  to  land 
which  must  be  brought  in  the  county 
in  which  the  land  is  situated.  More 
r.  Superior  Court,  64  Gal.  345,  28  Pac. 
117.  Compare  supra,  VIII,  A,  1,  b,  and 
also  the  title  "Venue." 
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the  trustee,"  and  to  those  persons  who  are  directly  interested  in  the 
execution  of  the  trust." 

3.  Parties.— "  Any  person  interested  in  the  execution  ef  the  trust 
may  institute  proceedings  for  the  removal  of  a  trustee;"  but  all  such 
persons  need  not  join  in  seeking  the  relief.^*  All  persons  interested 
should  be  made  parties  to  the  proceedings.^^ 


21.  Ind.  —  Ex  parte  Kilgore,  120 
Ind.  94,  22  N.  E.  104.  Mo.  —  Hitch  v. 
Stonebraker's  Est.,  125  Mo.  128,  28  S. 
W.  443.  Vt.  — Foss  V.  Sowles,  02  Vt. 
221,  19  Atl,  984.  Va.  — Washington  A. 
&  G.  E.  Co.  V.  Alexandria  &  W.  R.  Co., 
19  Gratt.  (60  Va.)  592,  100  Am.  Dec. 
710. 

[a]  Personal  or  Constructive  Service. 
(1)  When  the  removal  proceeding  is  re- 
garded as  an  action  in  rem,  construc- 
tive service  of  process  or  notice  upon 
the  trustee  is  sufficient  (Letcher's 
Trustee  v.  German  Nat.  Bank,  134  Ky. 
24,  119  S.  W.  236),  but  (2)  when  the 
proceeding  is  regarded  as  one  in  per- 
sonam, personal  service  is  required. 
Holcomb  v.  Kelly,  114  N.  Y.  Supp.  1048. 
See  the  title  "Service  of  Process  and 
Papers. ' ' 

[b]  A  subpoena  must  be  served 
upon  the  trustee  in  some  states;  merely 
giving  notice  being  insufficient.  Zehn- 
bar  V.  Spillman,  25  Fla.  591,  6  So.  214. 

[c]  When  the  trustee  has  removed 
beyond  the  jurisdiction  of  the  court, 
eervica  of  notice  upon  the  trustee  is 
not  required.  Ketchum  v.  Mobile  R. 
Co.,  2  Woods  532,  14  Fed.  Cas.  No. 
7,737;  State  v.  Hunt,  46  Mo.  App.  616. 

[d]  When  tho  trustee  is  a  fugitive 
from  justice  no  citation  need  issue. 
Com.  V.  Allen,  254  Pa.  474,  98  Atl. 
1056. 

22.  La  Forge  t".  Binns,  125  111.  App. 
527;  Russak  v.  Tobias,  12  N.  Y.  Civ. 
Proc.  390,  9  N.  Y.  St.  149. 

23.  Ala. —  Howard  v.  Gilbert,  39 
Ala.  726.  Me.  — In  re  Abbott,  55  Me. 
580.  Md.  —  Chappell  v.  Clarke,  94  Md. 
178,  50  Atl.  527,  remaindermen.  Mass. 
Wilson  V.  Wilson,  145  Mass.  490,  14 
N.  E.  521,  1  Am.  St.  Rep.  477.  Minn. 
Goncelier  v.  Foret,  4  Minn.  13. 

fa]  Holder  of  Vested  Remainder. — 
Bailey  v.  Rice,  1   Tenn.  Ch.  App.  645. 

fb]  Contingent  Remaindermen.  — 
Matter  of  Bartolls,  109  App.  Div.  586, 
96   N.  Y.  Supp.  579. 

[c]    A  trustee  may  seek  the  remOY'Sl 
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of  his  cotrustee.  Bartlett  v.  Hatch,  17 
Abb.  Pr.  (N.  Y.)  461. 

[d]  The  grantor  in  a  deed  of  tru«t 

mav  maintain  the  action.  Farmer's 
L.  "&  T.  Ce.  V.  Lake  St.  El.  R.  Co.,  6S 
111.  App.  066. 

[e]  A  person  without  an  interest  in 
the  execution  of  the  trust  cannot  main- 
tain the  proceedings.  Killinger  v.  Hart- 
man,  21  Neb.  297,  31  N.  W.  918. 

24.  Barbour  v.  Weld,  201  Mass.  513, 
87  N.  E.  909;  Goncelier  v.  Foret,  4  Minn. 
13. 

fa]  All  persons  having  a  common 
interest  may  join.  Gartside  v.  Gart- 
side,   113  Mo.  348,  20  S.   W.  669. 

fb]  A  remainderman  may  join  with 
the  holder  of  the  life  interest,  in  main- 
taining the  action.  Wheateraft  v. 
Wheatcraft,  55  Ind.  App.  283,  102  N.  E. 
42.  And  see,  McDowell  v.  Brantley, 
80  Ala.  173. 

25.  Freeman  v.  Prendergast,  94  Ga. 
369,  21  S.  E.  837;  Fitzgibbon  v.  Barry, 
78  Va.  755. 

fa]  All  the  beneficiaries  should 
ordinarily  be  made  parties  to  the  suit. 
Ga.  —  Simmons  v.  McKinlock,  98  Ga. 
738,  26  S.  E.  88.  111.  —  Butler  v.  But- 
ler, 164  111.  171,  45  N.  E.  426;  Jones 
V.  Bryant,  204  111.  App.  609;  La  Forge 
V.  Binns,  125  111.  App.  527.  Mass. 
Baxter  v.  Proctor,  139  Mass.  151,  29 
N.   E.   542. 

fb]  Where  the  beneficiaries  are 
numerous  it  is  sufficient  if  representa- 
tives of  each  class  are  made  parties. 
Farmers'  L.  &  T.  Co.  V.  Lake  St.  El.  R. 
Co.,  173  111.  439,  51  N.  E.  55  (rev'd  on 
other  grounds,  177  IT.  S.  51,  20  Sup. 
Ct.  564,  44  L.  ed.  667);  Clay  v.  Selah 
Valley  Irr.  Co.,  14  Wash.  543,  45  Pac. 
141.     See   the   title    "Parties." 

fc]  Co-trustees  should  be  joined. 
Hamilton  r.  Faber,  33  Misc.  64,'  68  N. 
Y.  Supp.  144. 

fd]  Remaindermen  should  be  made 
parties  to  the  proceedings.  Simmons 
v.  McKinlsck,  98  Ga.  738,  26  S.  R.  88; 
Elins  c.  Schwcver,  13  App.  Div.  336,  43 
N.  Y.  Supp.  55. 
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4.  Pleadings.  —  A  bill  in  equity,^^  or  in  some  states,  a  petition,^^ 
may  be  employed  to  bring  the  proceedings  before  the  court.  Under  the 
code  procedure,  a  simple  complaint  should  be  used.-*  The  nature  and 
extent  of  the  interest  of  the  applicant  must  appear.-^  The  grounds 
upon  which  a  removal  is  sought  should  be  stated  specifically  and  with 
clearness,^"  and  the  nature  of  the  injury  which  is  threatened  to  the 
trust  estate  should  be  averred. ^^     The  bill  must  not  be  multifarious.^^ 

5.  Injunction  and  Receiver.  —  A  receiver  will  be  appointed  for 
the  trust  property  or  the  trustee  enjoined  from  continuing  in  its  man- 
agement, pending  the  trial,  if  such  relief  appears  to  be  urgently  re- 
quired.^^ 

6.  Hearing,  —  The  hearing  should  be  had  in  accordance  with  the 
trial  of  proceedings  in  equity  generally.^*  The  issues  in  the  case  may 
properly  be  referred  to  a  master  or  referee.^^ 

7.  Order.  —  The  removal  of  a  trustee,  if  ordered  at  all,  should  be 
ordered  to  take  effect  at  once  and  not  postponed  to  a  future  date.^^ 
In  connection  with  the  order  of  removal,  and  under  a  prayer  for  gen- 
eral relief,  such  other  relief  may  be  granted  as  is  necessary  to  effectual- 
ly preserve  the  trust  estate  and  the  rights  of  the  parties.^^ 

8.  Costs.  —  The  proceedings  being  equitable,  the  allowance  and  ap- 
portionment of  costs  rests  in  the  court's  discretion.^^ 


26.  Zchnbar  r.  Siyillman,  2.3  Fla. 
591.  6  So.  214;  Guion  i:  Melvin,  69 
N.  C.  242. 

27.  Bronson  r.  Bronson,  48  How. 
Pr.  (N.  Y.)  481. 

[a]  Form  of  petition,  see.  Matter  of 
Vanderbilt,  20   Hun   (N.  Y.)   520. 

28.  See  "Williamson  r.  Grider,  97 
Ark.  588,  135  S,  W.  361;  Leggett  v. 
Hunter,  19  N.  Y.  445. 

29.  Killinger  v.  Hartman,  21  Neb. 
297,  31  X.  W.  918. 

30.  Ala. —  Jones  f.  MePhillips,  82 
Ala.  102,  2  So.  468.  Ark.  —  William- 
son V.  Grider,  97  Ark.  588,  135  S.  W. 
361,  the  entire  history  of  the  trustee's 
acts  may  be  recited.  Mich.  —  Preston 
r.  "Wilcox,  38  Mich.  578.  N.  J.— Cooper 
V.  Cooper,  5  X.  J.  Eq.  9,  a  general 
charge  of  misconduct  is  insufficient. 
N.  Y.  — "Wilcox  y.  Quinbv,  62  Hun 
620,  16  X.  Y.  SuDp.  699,  42  X.  Y.  St. 
159.  Pa.  —  7n  re'Theis'  Estate,  8  Pa. 
Co.  Ct.  257. 

31.  Satterfield  r.  John,  53  Ala.  127; 
Kerr  v.  "White,  9  Baxt.   (Tenn.)    161. 

32.  Patterson  v.  Northern  Trust  Co., 
238  HI.  601,  87  N.  E.  843;  Elias  v. 
Schweyer,  27  App.  Div.  69,  50  N.  Y. 
Supp.  180.  See  generally  the  title 
'  'Multifariousness. ' ' 

33.  Gibson  v.  American  Loan  & 
Trust  Co.,  58  Hun  443,  12  N.  Y.  Supp. 


444,   35    N.   Y.    St.    192;      Janeway   v. 
Green,  16  Abb.  Pr.  (N.  Y.)   215. 

34.  In  re  Scott,  49  App.  Div.  130, 
62  N.  Y.  Supp.  1059.  See  generally  the 
title   "Hearing." 

[a]  The  right  of  a  trustee  to  an  im- 
partial hearing  cannot  be  denied  him. 
Ex  parte  Kilgore,  120  Ind.  94,  22  N.  E. 
104. 

[b]  "Whether  a  trustee  acted  in  good 
faith  in  his  management  of  the  trust 
property,  is  a  question  of  fact.  Belding 
r.  Archer,  131   N.  C.  287,  42  S.  E.  80O. 

[e]  Findings  of  fact  and  conclu- 
Edons  of  law  must  be  made  by  the 
court.  In  re  Scott,  49  App.  Div.  130, 
62  N.  Y.  vSupp.  1059.  See  the  title 
"Findings  and  Conclusions." 

35.  Matter  of  Stuvvesant,  3  Edw. 
Ch.  rN.  Y.)  299;  McAuslan  v.  McAus- 
Ian,  34  R.  I.  462,  83  Atl.  837. 

Proceedings  upon  a  reference,  see 
generally  the  title  "References." 

36.  Wylie  v.  Bushnell,  277  HI.  484, 
115  N.  E.  618. 

37.  Moore  v.  Mitchell,  2  "Woods  (U. 
S.)  483,  17  Fed.  Cas.  No.  9,770  af- 
firmed,  95  U.  S.  587,  24  L.  ed.  492. 

38.  See  the  title  "Costs"  and  infra, 
this  note. 

[a]  "When  a  remoTal  upon  the 
ground  of  the  misconduct  of  the 
trustee   is    ordered    the    latter   will   be 
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E.  Liability  to  Beneficiary.  —  1.  In  General.  —  An  action  may  be 
maintained  by  the  beneficiary  against  a  trustee  to  recover  the  damages 
occasioned  by  his' neglect,  misconduct  or  breach  of  trust,'^  or  to  re- 
cover the  value  o^'  trust  property  misappropriated  by  the  trustee,  which 
can  no  longer  be  traced  or  recovered  as  such,^»  though  a  trustee  who 
has  acted  in  good  faith  is  not  liable  if  the  trust  estate  suffers  loss  or 
damage.*^  In  view  of  the  presumption  that  a  trustee  has  properly 
performed  his  duties,  acts  which  may  or  may  not  be  breaches  of  duty, 
must  be  so  alleged  as  to  clearly  show  that  a  wrong  has  been  com- 
mitted.^- 

2.  Setting  Aside  Improper  Acts.  —  A  conveyance,  lease  or  mort- 
gage by  the  trustee  of  trust  property  for  the  benefit  of  himself,  to  one 
having  notice  of  the  trust,  may  be  set  aside.*^ 


charged  with  the  costs  of  the  proceed- 
ing. Waterman  v.  Alden,  144  111.  90, 
32  N.  E.  972;  Cornet  v.  Cornet,  269 
Mo.  298,  190  S.  W.  333. 

[b]  When  a  removal  is  ordered, 
upon  the  ground  of  the  trustee's  ill 
health,  costs  should  not  be  charged  to 
the  trustee  personally.  Lape 's  Admr. 
V.  Taylor's  Trustee,  15  Ky.  L.  Eep. 
480,  23  S.  W.  960. 

[c]  Upon  a  removal  for  the  trus- 
tee's non-residence  costs  will  be  or- 
dered paid  from  the  trust  estate.  In  re 
Bloomer's  Appeal,  83  Pa.  45. 

39.  Ark.  —  Davis  v.  Dickerson,  207 
S.  W.  436;  Clark  v.  Spanlev,  122  Ark. 
366,  183  S.  W.  964.  Cal.  —  Clapp  v. 
Vatcher,  9  Cal.  App.  462,  99  Pac.  549. 
Conn.  —  risk's  Appeal,  81  Conn.  433, 
71  Atl.  559.  Ga.  — Miller  v.  Butler, 
121  Ga.  758,  49  S.  E.  754.  lU.  — Gra- 
ham V.  Graham,  85  111.  App.  460.  Mass. 
Digney  v.  Blanchard,  226  Mass.  335, 
115  N.  E.  424.  N.  Y. — National  Surety 
Co.  V.  Manhattan  Mortgage  Co.,  185 
App.  Div.  733,  174  N.  Y.  Supp.  9; 
Pratt  17.  Commercial  Trust  Co.,  105 
Misc.  324,  174  N.  Y.  Supp.  88.  N.  0. 
Burris  v.  Brooks,  118  N.  C.  789,  24 
S.  E.  521.  Tex.  —  Mixon  v.  Miles,  92 
Tex.  318,  47  S.  W.  966;  Silliman  v. 
Gano,  90  Tex.  637,  39  S.  W.  559,  40 
S.  W.  391.  Vt.  —  Snvder  v.  Parmalee, 
80  Vt.  496,  68  Atl.  649. 

And  see  supra,  I,  L,  1. 

[a]  Recovery  for  several  distinct 
breaches  of  trust  may  be  sought  in  one 
action,  without  rendering  the  complaint 
multifarious.  Digney  v.  Blanchard,  226 
Mass.  335,  115  N.  E.  424.  See  the  titles 
"Joinder  of  Actions;"  "Multifarious- 
ness. ' ' 

[b]  If    there    is    more    than    one 
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trustee,  the  liability  is  joint  and  sev- 
eral. General  Proprietors  Eastern 
Division  of  N.  J.  v.  Force's  Exrs.,  73 
N.  J.  Eq.  56,  68  Atl.  914. 

[c]  Jurisdiction  of  equity  to 
award  compensatory  damages  for  a 
breach  of  trust,  see  note,  14  L.  E.  A. 
(N.  S.)   900. 

[d]  Whether  a  trustee  exercised 
reasonable  and  proper  care  in  "his 
management  of  the  trust  estate,  is  a 
question  of  fact.  Klugh  v.  Seminole 
Securities  Co.,  103  S.  C.  120,  87  S.  E. 
644. 

40.  IT.  S.— Whittle  v.  Vanderbilt, 
Min.  &  M.  Co.,  83  Fed.  48.  Ala.— Eose- 
nau  V.  Powell,  184  Ala.  396,  63  So. 
1020,  a  constructive  trustee  held  liable. 
N.  D.  —  Prondzinski  v.  Garbutt,  10  N, 
D.    300,   86    N.    W.    969. 

Following  trust  property,   see  supra, 

[a]  A  claim  may  be  presented  to 
the  probate  court  when  the  trust  prop- 
erty held  by  a  deceased  trustee  is  no 
longer  traceable.  Eadie  v.  Hamilton,  94 
Kan.  214,  146  Pac.  323. 

41.  James  v.  Aller,  66  N.  J.  Eq.  69, 
57  Atl.  1091. 

42.  Burke  V.  Maguire,  154  Cal.  456, 
98  Pac.  21. 

43.  Cal.  —  Chapman  v.  Hughes,  134 
Cal.  641,  58  Pac.  298,  60  Pac.  974,  66 
Pac.    982.      lU.  — Lehnard    v.    Specht, 

180  111.  208,  54  N.  E.  315.    Miss Field 

V.  Middlesex  Banking  Co.,  77  Miss. 
180,  26  So.  365;  Johns' v.  Williams,  66 
Miss.  350,  6  So.  207.  Mo.  — Price  v. 
Estill,   87   Mo.   378. 

Right  to  follow  trust  funds  or  prop- 
erty, see  supra,  I,  A,  5,  a. 

[a]  Laches  appearing  on  the  face 
of  the  complaint,   must  be  specifically 
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3.  Lien  on  Trustee's  Property.  —  A  beneficiary  acquires  no  lien 
upon  the  general  property  of  the  trustee  who  has  committed  a  breach 
of  trust,**  though  the  circumstances  may  be  such  as  to  create  a  special 
lien  upon  specific  property  of  the  trustee  which  owes  its  origin  to  or 
has  been  benefited  by  his  wrongful  conduct,*^ 

F.  Actions  Between  Trustees. — An  action  at  law  with  respect 
to  the  trust  property  cannot  ordinarily  be  maintained  by  one  trustee 
against  a  cotrustee.**'  But  a  suit  in  equity  may  be  maintained  by  a 
trustee  to  prevent  a  breach  of  trust  by  his  co-trustee,*^  or  to  remedy 
a  breach  already  committed.*^ 

G.  Actions  by  or  Against  Third  Persons.  —  1.  In  General, 
a.  Actions  at  Law.  —  A  trustee  is  clothed  with  legal  title  and  it  is  his 
right  and  duty  to  maintain  such  actions  as  may  be  necessary  for  the 
benefit  or  protection  of  the  trust  estate;*^    no  right  of  action  in  such 


explained.      Martin    v.    Martin     (Del.), 
74  Atl.  864.     See  the  title  "Laches." 

44.  Cal.  —  Lathrop  v.  Bampton,  31 
Cal.  17,  89  Am.  Dec.  141.  111.  — Lang 
V.  Metzgor,  101  111.  App.  380,  affirmed, 
206  111.  475,  69  N.  E.  493.  la.  — Wales 
f.  Sammis,  120  Iowa  293,  94  N.  W, 
840.  Ky.  — Curd  v.  Field,  103  Ky. 
293,  45  S.  W.  92.  Miim.  —  St.  Paul  r. 
Seymour,  71  Minn.  303,  74  N.  W.  136. 
Neb.  —  Lincoln  r.  Morrison,  64  Neb. 
822,  90  X.  W.  905,  57  L.  R.  A.  885. 
Wash.  —  Heidolbaeh  v.  Campbell,  95 
Wash.    661,    164   Pac.   247. 

45.  Matter  of  Muraford,  5  N.  Y.  St. 
303. 

Enforcement  of  lien,  see  the  title 
"Liens." 

46.  Cal. — Goldschmidt  v.  Maier,  140 
Cal.  xvii,  73  Pac.  984,  action  to  re- 
cover possession  of  trust  property. 
N.  y.  —  Methodist  Episcopal  Church 
Trustees  v.  Stewart,  27  Barb.  553,  tres- 
pass. Vt.  —  Foote  r.  Emerson,  10  Vt. 
338,  33  Am.  Dec.  205, 

47.  Crane  v.  Hearn,  26  N.  J.  Eq. 
378. 

[a]  "One  trustee  may  sue  another 
to  prevent  a  wasting  of  the  estate, 
especially  where  he  has  been  acquies- 
cent in  the  acts  of  the  delinquent. 
(Franco  v.  Franco,  3  Vcs.  75.)  "  Bockes 
f.   Hathorn,   78   N.   Y.   222,  226. 

48.  Bockes  r.  Hathorn,  78  N.  Y.  222. 

fa]  The  beneficiaries  are  not  neces- 
sary parties  to  the  aftion.  Hill  v, 
Printup,  48  Ga.  452;  Clemens  V.  Heck- 
schcr,  185  Pa.  476,  40   Atl.  80. 

49.  Roman  r.  Long  distance  Tel.  & 
Tel  Co.,  147  Ala.  380,  41  So.  292;  May 
V.  McCarty,  11  Ga.  App.  454,  75  S.  E. 
672. 


[a]  Trover  and  Conversion.  —  Ark. 
Meadow  v.  Wise,  41  Ark.  285.  N.  C, 
Burnett  v.  Roberts,  15  N.  C.  81.  Okla. 
First  Nat.  Bank  v.  Hinkle,  162  Pac. 
1092.  Tenn.  —  Coleson  v.  Blanton,  3 
Havw.  152. 

See  infra,  VIII,  G,  7. 

fb]  Action  (1)  to  recorer  rent. 
(Ponder  v.  McGruder,  42  Ga.  242; 
Rcichert  v.  Missouri  &  I.  Coal  Co.,  231 
111.  238,  83  N.  E.  166,  121  Am.  St.  Rep. 
307);  or  (2)  for  breach  of  covenant  of 
quiet  possession,  Allan  v.  Guaranty 
Oil  Co.,  176  Cal.  421,  168  Pac.  884. 

[c]  Replevin.  —  Ark.  —  Gates  v. 
Bennett,  33  Ark.  475.  Colo.  —  Shipton 
V.  Norrid,  1  Colo.  404.  Conn.  — Jack- 
son f.  Hubbard,  36  Conn.  10. 

[dj  Detinue.  —  Baker  v.  Washing- 
ton, 5  Stew.  &  P.  (Ala.)  142;  Thomp- 
son r.  Bryan,  46  N.  C.  340. 

[el  Trespass.  —  Sansom  v.  Ayer  & 
Lord  Tie  Co.,  144  Ky.  555,  139  S.  W. 
778. 

[f  ]  Trespass  To  Try  Title.  —  Pardee 
f.  Aldridge,  189  U.  S.  429,  23  Sup.  Ct. 
514,  47  L.  ed.  883;  Lewis  v.  Brown,  39 
Tex.  Civ.  App.  139,  87  S.  W.  704. 

[g]  Ejectment. —  (1)  Cal.  —  Anson 
r.  Townsend,  73  Cal.  415,  15  Pac.  49, 
Ky.  —  Hoosier  Min.  Co.  v.  Union  Trust 
Co.,  173  Ky.  505,  191  S.  W.  305.  Nev. 
Phillpotts  V.  Blasdel,  8  Nev,  61,  (2) 
Even  against  the  beneficiary.  Mat- 
thews f.  Ward,  10  Gill  &  J.  (Md.)  443; 
Baker  v.  Nail,  59  Mo.  265.  (3)  If  the 
beneficiary  is  entitled  to  possession  of 
the  property,  he  may  maintain  eject- 
ment (Doggett  f.  Hart,  5  Fla.  215,  58 
Am.  Dec.  464;  Glover  v.  Stamps,  73 
Ga.  209,  54  Am.  Rep.  870);  otherwise 
(4)   he  cannot  bring  the  action.     Sim- 
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cases,  ordinarily  vests  in  the  beneficiary  of  the  trust,^°  though  under 
the  common  law  system  of  procedure,  the  beneficiary  may  use  the  name 
of  the  trustee  upon  indemnifyino;  him  for  costs,  whenever  the  trustee 
refuses  to  bring  the  necessary  action.^^  A  trustee  may  sue  in  his  own 
name  upon  obligations  of  the  trust  estate  taken  in  his  name  though  he 
is  described  therein  as  trustee. ^^  A  trustee  may  also  properly  be  sued 
upon  trust  obligations  in  his  representative  capacity.^^ 

b.  Suits  in  Equity.  —  A  purely  legal  demand  will  not  be  enforced 
in  equity.^*  The  existence  of  a  remedy  at  law  does  not  prevent  a  court 
of  equity  from  exercising  its  general  equitable  jurisdiction  over  the 
property  and  funds  of  trust  estates.^^  The  trustee  may  maintain  a 
suit  in  equity  for  the  protection  of  the  trust  estate,^''  but  the  beneficiary 
will  not  ordinarily  be  allowed  to  sue;^^  when,  however,  the  trustee, 
after  a  demand  upon  him,^^  neglects  or  refuses  to  act,^®  or  when  his 
interests  are  adverse  to  those  of  the  beneficiary,''*'  or  when  the  trustee 


mons   r.   Eiehardson,    107   Ala.   697,   18 
So.  245. 

[h]  Statutory  remedies  given  to 
persons  specifically  named  cannot  be 
invoked  by  trustees  unless  they  are  ex- 
pressly mentioned.  Pattison  v.  Cusack, 
147  App.  Div.  428,  131  N.  Y.  Supp. 
795. 

50.  Ala.  — Grady  v.  Ibach,  94  Ala. 
152,  10  So.  287.  Md.  — Denton's  Guard- 
ians v.  Denton's  Exrs.,  17  Md.  403. 
Mo.  —  Morrow  v.  Morrow,  113  Mo.  App, 
444,  87  S.  W.  590.  N.  J.  —  Rue  V.  Meirs, 
43  N.  J.  Eq.  377,  12  Atl.  369. 

See  preceding  note. 

51.  Ala.  —  Ex  parte  Randall,  149 
Ala.  640,  42  So.  870.  Me.  —  Penobscot 
R.  Co.  V.  Mayo,  60  Me.  306,  Pa. 
Chambersburg  Ins.  Co.  r.  Smith,  11  Pa. 
120,  the  trustee  need  not  expressly 
authorize  the  action.  S.  C.  —  Du  Rant 
f.  Du  Rant,  36  S.  C.  49,  14  S,  E.  929. 

52.  Tedder  r.  Walker,  145  Ga.  768, 
89  S.  E.  840  (the  word  ''trustee"  in  a 
note,  and  carried  into  a  complaint  will 
be  treated  as  surplusage);  Zellner  V. 
Cleveland,  69  Ga.  631. 

Pleading  in  such  actions,  see  infra, 
VIII,  G,  8,  a. 

fa]  When  a  cause  of  action  is  based 
upon  an  ultra  vires  act  of  the  trustee, 
the  latter,  being  bound  to  account  for 
the  fund,  has  such  an  interest  as  en- 
titles him  to  maintain  an  action  in  his 
own  name.  Tedder  r.  Walker,  145  Ga. 
768,  89  S.  E.  840,  action  on  note  given 
for  on  unauthorized  loan.  And  see, 
Woodruff  V.  Claflin  Co.,  133  App,  Div. 
874,  118  N.  y.  Supp.  48. 
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53.  Gaudy  v.  Babbitt,  56  Ga.  640; 
Scheibeler  v.  Albee,  114  App.  Div,  146, 
99  N.  Y.  Supp.  706. 

54.  Kimball  r.  Moody,  27  Ala.  130; 
Colburn  v.  Broughton,  9  Ala.  351 ;  Clark 
r.  Oliver,  91  Va.  421,  22  S.  E.  175. 

55.  Kupferman  r.  McGehee,  63  Ga. 
250.     See  supra,  I,  A,  2. 

56.  Leake  v.  Watson,  58  Conn.  332, 
20  Atl.  343,  18  Am.  St.  Rep.  270,  8 
L.  R.  A,  666.  Mo.  —  Lewis  r.  Whitten, 
112  Mo.  318,  20  S.  W.  617.  S.  C— Barn- 
well V.  Marion,  54  S.  C.  223,  32  S.  E. 
313. 

57.  San  Jose  First  Baptist  Church 
V.  Branham,  90  Cal.  22,  27  Pac.  60; 
Fleming  r.  Holt,  12  W.  Va.  143.  See 
infra,  VIII,   G,   7,  b. 

58.  See  infra,  this  note. 
Necessity  of  pleading  the  making  of 

a  demand,  see  infra,  VIII,  G,  8,  a, 

[a]  Demand  unnecessary  when  it  is 
clear  that  it  would  be  refused.  Eagan 
V.  Mahoney,  24  Colo.  App.  285,  134  Pac. 
156.  See  generally  the  title  "Suits 
and  Actions." 

59.  Ala.  — Bridges  &  Co.  v.  Phil- 
lips, 25  Ala.  136,  60  Am.  Dec.  495.  Ga. 
Colesbury  r.  Dart,  59  Ga.  839.  Ind. 
Zimmerman  r.  Makepeace.  152  Ind.  199, 
52  N.  E.  992.  Mo.  —  Canada  v.  Daniel, 
175  Mo.  App.  55,  157  S.  W.  1032.  N.  Y, 
Anderson  v.  Daley,  38  App.  Div.  505, 
56  N.  Y.  Supp.  511;  Woolf  v.  Barnes, 
46  Misc.  169,  93  N.  Y.  Supp.  219.  Tenn. 
Lowry  r.  Francis,  2  Yerg.  534. 

See  infra,  VIII,  G,  7,  b. 

60.  Johns  r.  Williams,  66  Miss.  350, 
6  So.  207.      See  infra,  VIII,  G,  7,  b. 
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has  died  or  resigned  and  no  successor  has  been  appointed,®^  the  action 
may  be  instituted  by  the  beneficiary.®^  Trust  property  can  be  reached 
and  cliarged  with  debts  incurred  in  its  management  only  by  a  suit  in 
equity.**^  An  equitable  action  in  rem  may  be  maintained  by  the  credi- 
tor of  a  trust  estate  when  the  trustee  is  insolvent,  or  has  acted  fraudu- 
lently.''* 

c.  Executed  Trusts.  —  After  a  trust  has  become  executed  any  ac- 
cruing right  of  action  vests  in  the  beneficiary  and  not  in  the  trustee.''^ 
The  beneficiary  may  then  maintain  an  action  to  recover  the  premises 
from  persons  in  possession.*'*' 

2.  Conditions  Precedent.  —  Leave  of  court  to  institute  an  action 
need  not  be  obtained  by  the  trustee."  Under  same  statutes  a  person 
doing  business  under  a  firm  name  of  trustee  is  not  entitled  to  maintain 
an  action  unless  the  names  of  the  persons  interested  under  the  trust 
are  recorded  with  a  specified  officer.**'' 

3.  Right  of  Trustee  To  Maintain  Actions  in  Other  States. — Under 
•general  principles  of  comity  a  trustee  appointed  by  a  court  of  another 
state  may  maintain  an  action  to  protect  or  for  the  benefit  of  the  trust 
estate,"^  when  there  is  no  prejudicial  interference  with  the  rights  of 


61.  Zimmerman  v.  Makepeace,  152 
Ind.    199,   52    N.    E.    992. 

62.  Brun  v.  Mann,  151  Fed.  145,  80 
C.  C.  A.  SI.'?,  12  L.  R.  A.  (N.  S.)  154. 

[a]  Either  a  Tested  or  continsent 
remainderman,  wtio  is  a  beneflciary, 
may  maintain  the  action.  Canada  v. 
Daniel,  175  Mo.  App.  55,  157  S.  W. 
1032. 

63.  Hussey  v,  Arnold,  185  Mass.  202, 
70    N.   E.   87. 

64.  Ga.  —  Mason  v.  Mason,  33  Ga. 
435,  83  Am.  Dec.  172.  Miss.  — Petti- 
bone  r.  James,  25  Miss.  495.  N.  Y. 
O'Brien  r.  Jackson,  167  N.  Y.  31,  60 
N.  E.  238;  Miller  V.  Herzog,  148  N.  Y. 
Supp.  945,  the  trustee  and  beneficiaries 
are   necessary  parties. 

65.  Ark.  — McNeill  r.  Arnold,  17 
Ark.  154.  Ga.  — Tillman  v.  Banks,  116 
Ga.  250,  42  S.  E.  517.  N.  M.  — Lovato 
V.  Catron,  20  N.  M.  168,  148  Pac.  490, 
L.  R.  A.   lOLlE,  451. 

fa]  An  action  to  cancel  assignments 
of  the  interests  of  the  beneficiaries  as 
obtained  by  fraud,  payment  having 
bee^  made  by  the  trustee  upon  the  as- 
signments, can  only  be  maintained  by 
the  beneficiaries.  Lovato  r.  Catron,  20 
N.  M.  168,  148  Pac.  490,  L.  R.  A.  1915E, 
451. 

[b]  It  is  sometimes  expressly  pro- 
vided in  the  instrument  creating  the 
trust  that  the  power  to  prosecute  or 
defend  actions  pending  at  the  time  of 
the   termination   of   the   trust   shall  be 


in  the  trustee.  Henshaw  f.  Christian, 
143  111.  App.  558. 

66.  Howard  r.  Snelling,  28  Ga.  469, 
[a]     When  a  tenant  refuses  to  quit 

claiming  to  be  in  possession  under  a 
lease  from  the  beneficiary,  which  the 
latter  denies,  the  trustee  may  maintain 
summary  process  proceedings  since  it 
is  his  duty  to  convey  the  premises  to 
the  beneficiary  in  an  unencumbered 
condition.  Brown  v.  Hart,  91  Conn. 
667,  100  Atl.  1065. 

67.  Glenn  v.  Busey,  McA.  &  M.  (D. 
C.)  454;  Abell  v.  Brown,  55  Md.  217. 

68.  Pedroni  v.  Eppstein,  17  Colo. 
App.  424,  68  Pac.  794,  the  statute  ap- 
plies only  to  contract  actions. 

69.  U.  S.  —  Pennington  f.  Smith,  69 
Fed.  188.  CaL  — Iowa  &  C.  Land  Co. 
V.  Hoag,  132  Cal.  627,  64  Pac.  1073. 
Md.  —  Glenn  v.  Williams,  60  Md.  93. 
N.  Y.  —  Toronto  General  Trust  Co.  v. 
Chicago  B.  &  Q.  R.  Co.,  123  N.  Y.  37, 
25  N.  E.  198.  R.  I.  — Bradford  v. 
King,  18  R.  L  743,  31  Atl.  166.  Tex. 
Givens'  Admr.  v.  Davenport,  8  Tex. 
451.  Wash.  — Doe  v.  Tenino  Coal  & 
Iron  Co.,  43  Wash.  523,  86  Pac.  938; 
Fidelity  Ins.  Tr.  &  S.  D.  Co.  v.  Nelson, 
30  Wash.  3^0,  70  Pac.  961. 

fa]  The  position  of  a  trustee  is  not 
similar  to  that  of  an  executor  or  ad- 
ministrator but  is  more  analogous  to 
"that  of  the  legal  owner  of  property 
who  pursues  it  or  brings  suit  upon  it 
for  his  own  benefit."    Toronto  General 
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domestic  creditors/^  although  some  earlier  cases  denied  the  right.'^^ 

4.  Joining  Causes  of  Action.  —  A  cause  of  action  against  a  trustee 
as  an  individual  cannot  be  joined  with  one  against  him  in  his  represen- 
tative capacity.'^ 

5.  Control  of  the  Action.  —  The  right  to  control  an  action  in- 
stituted by  a  trustee  ordinarily  rests  with  him,"  though  he  will  not  be 
allowed  to  dismiss  it,  to  the  prejudice  of  the  beneficiary  if  the  latter 
indemnifies  him  against  costs.^*  When  an  action  is  instituted  by  the 
beneficiary  in  the  name  of  the  trustee,^^  the  latter  has  no  power  to  con- 
trol the  conduct  of  the  action  or  to  dismiss  it.'^'' 

6.  Jurisdiction."  —  If  the  question  primarily  involved  in  an  action 
is  as  to  the  rights  in  or  title  to  trust  real  property,  the  action  should  be 
brought  in  the  courts  of  the  state  in  which  the  land  is  situated. ^^  In 
determining  the  jurisdiction  of  a  federal  court,  it  is  the  citizenship  and 
residence  of  the  trustee,  and  not  that  of  the  beneficiary,  which  is  con- 
sidered.''^ 

7.  Parties.^"  —  a.  At  Common  Law.  —  The  trustee  may  institute 
an  action  at  law  in  his  own  name.^^    The  beneficiary  is  not  a  necessary 


Trusts  Co.  v.  Chicago  B.   &  Q.  R.  Co., 
123  N.  Y.  37,  25  N.  E.   198. 

[b]  Although  the  reciprocal  right 
is  denied  by  the  courts  of  the  state  in 
which  the  trustee  was  appointed,  the 
right  of  a  foreign  trustee  to  maintain 
an  action  niav  be  recognized.  Iowa  & 
C.  Land  Co.  r.  Hoag,  132  Cal.  627,  64 
N.  W.  1073. 

70.  Iowa  &  California  Land  Co.  v. 
Hoag,  132  Cal.  627,  64  Pac.  1073. 

71.  Ayres  v.  Siebel,  32  Iowa  347,  47 
N.  W.  989. 

72.  JMewcombe  v.  Chicago  &  N'.  V/. 
Ey.  Co.,  55  Hun  607,  8  N.  Y.  Supp.  366; 
Alger  V.  Scoville,  6  How.  Pr.  131,  1 
Code  R.  (N.  S.)  303.  See  14  Standard 
Proc.  681,  683.  Compare,  Fish  r.  Berk- 
ey,  10  Minn.  199,  joinder  permitted  if 
the  causes  of  action  arise  out  of  the 
same  transaction. 

Joinder  of  Parties  sec  infra,  VIII, 
G,  7. 

73.  See  Mills  v.  Burlington  &  M.  R. 
R.  Co.,  47  Iowa  66. 

74.  Farmers'  &  Mechanics'  Bank  v. 
Gaither,  3  Craftch  C.  C.  (U.  S.)  347, 
8  Fed.  Cas.  No.  4,654;  Roden  v.  Mur- 
phy, 10  Ala.  804. 

75.  See  supra,    V^TI,   G,  1,  a. 

76.  Ex  parte  Randall,  149  Ala.  640, 
42  So.  870. 

fa]  "No  distinction  is  made  be- 
tween cases  that  are  brought  without 
mention  of  the  party  for  whose  use 
the  suit  is  brought,  and  those  which 
specifically     mention     the     use."       Ex 
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parte  Randall,  149  Ala.  640,  42  So.  870. 

77.  See  generally  the  title  "Juris- 
diction. ' ' 

78.  Wilmer  r.  Philadelphia  &  E.  C. 
&  I.  Co.,  130  Md.  6(i6,  101  Atl.  538. 
Compare  supra,  I,  A,  4. 

79.  Thaver  v.  Life  Association,  112 
U.  S.  717,  5  Sup.  Ct.  355,  28  L.  ed.  864; 
Smith  f.  Bell,  217  Fed.  243,  133  C.  C. 
A.  517;  Johnson  r.  St.  Louis,  172  Fed. 
31,  96  C.  C.  A.  617. 

And  see  the  title,  "United  States 
Courts." 

[a]  The  citizenship  of  a  bankrupt 
and  not  that  of  his  trustee,  determines 
iurisdiction.  Mayer  r.  Cohrs,  188  Fed. 
443. 

80.  See  the  title   "Parties." 

81.  Ala.  —  Roman  v.  Long  Distance 
Tel.  &  Tel.  Co.,  147  Ala.  389,  41  So. 
292.  Ark. —  Ashley  r.  Little  Rock,  56 
Ark.  391,  19  S.  W.  1058.  Cal.  — Grant 
V.  Hevcrin,  77  Cal.  263,  18  Pac.  647,  19 
Pac.  493.  111. —  Press  v.  Woodley,  160 
111.  433,  43  N.  E.  718.  Ind.  —  McCleary 
r.  Chipman,  32  Ind.  App.  489,  68  N.  E. 
320.  Ky.  — Martin  v.  Poague,  4  B, 
Mon.  524.  Miss.  —  Pearce  v.  Twichell, 
41  Miss.  344.  N.  J.  —  Budd  v.  Hiler,  27 
N.  J.  L.  43.  Va.  — Poage  v.  Bell,  8 
Leigh    (35  Va.)    604. 

[al  The  death  of  a  beneficiary 
pending  the  action  does  not  require 
the  suggestion  of  his  death  upon  the 
record  or  the  bringing  in  of  his  per- 
sonal representative.    Reichert  v.  Mis- 
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or  proper  party  to  an  action  at  law  either  by,  or  against  the  trustee," 
though  where  the  trust  is  a  passive  trust,  and  has  been  executed  under 
the  statute  of  uses,  or  otherwise,  the  beneficiary,  being  in  fact  the 
holder  of  the  legal  title,  may  maintain  an  action  respecting  the  prop- 
erty.^^  . 

b.  In  Equity.  —  In  equity  the  trustee  is  generally  either  an  indis- 
pensable,** or  a  necessary  party,^"'  to  actions  involving  the  legal  title 
to  the  trust  property  and  a  trustee  and  his  beneficiary  may  join  in  an 
action  to  protect  or  recover  the  trust  proporty.*°  When  an  action, 
though  connected  with  the  trust  transaction,  does  not  affect  the  interest 
of  the  trustee,^^  or  when  the  validity  of  the  trust  is  not  attacked  and 
the  rights  and  interests  of  the  beneficiary  only  are  involved, ^^  or  when 
the  trust  is  executed,®''  the  trustee  need  not  be  made  a  party  to  the 
action.  When  an  action  is  instituted  by  a  beneficiary  after  a  demand 
and  refusal  on  the  part  of  the  trustee  to  bring  it,®°  the  trustee  should 
be  made  a  defendaut.^^  The  general  rule,  subject  to  many  exceptions, 
is  that  tlie  beneficiaries  are  necessary  parties^^  to  actions  in  equity 


souri  &  I.  Coal  Co.,  2.31  111.  238,  83  X. 
E.  166,  121  Am.  St.  Ecp.  307. 

82.  Ala.  — Lebeck  v.  Ft.  Payne 
Bank,  115  Ala.  447,  22  So.  75,  67  Am. 
St.  Kep.  51.  Ga.  —  Sanders  v.  Houston 
Guano  &  W.  Co.,  107  Ga.  49,  .'52  S.  E. 
610.  Md.  — Hall  r.  Bivan,  50  Md.  194. 
N.  C  — Young  V.  Young,  97  N.  C.  132, 
2  S.  E.  78. 

83.  McNeill  r.  Arnold.  17  Ark.  154; 
Cable  V.  Cable,  146  Pa.  451,  23  Atl.  223. 
And  see  supra,  VIII,  G,  1,  c. 

84.  Smith  v.  Bell,  217  Fed.  243,  133 
C.  C.  A.  517;  Cavlor  v.  Cooper,  165 
Fed.  757. 

85.  Ala.  —  Sprague  v.  Tyson,  44 
Ala.  338.  Cal.  —  Rovnolds  r.  Lincoln, 
71  Cal.  183,  9  Pac.176,  12  Pac.  449. 
Colo.  —  Central  City  First  Nat.  Bank 
V.  Hummel,  14  Colo.'  259,  23  Pac.  986,  8 
L.  R.  A.  788.  ria.  — Winn  f.  Strick- 
land, 34  Fla.  610,  16  So.  606.  lU. 
Dubs  r.  Egli,  167  111.  514,  47  N.  E.  766. 
Miss.  —  Movse  r.  Cohn,  76  Miss.  590, 
25  So.  169.  Mo.  — Sutton  v.  Havden, 
62  Mo.  101.  N.  Y.  — Galusha  r.  Galu- 
sha,  138  N.  Y.  272,  33  N.  E.  1062.  N, 
C.  —  Barrett  v.  Brown,  86  N.  C.  556. 
Tenn.  —  Headriek  r.  Ruble,  10  Lea  15. 
Vt.  —  Rasmussen  v.  McKnight,  3  Utah 
315,  3  Pac.  S3,  4  Pac.  526.  W.  Va. 
Williamson  v.  Jones,  43  W.  Va.  562,  27 
S.  E.  411,  64  Am.  St.  Eep.  891,  38  L. 
E.  A.  694. 

86.  Ala.  —  Hitchcock's  Heirs  v. 
United  States  Bank.  7  Ala.  386.  Ky. 
Jennings'  Exrs.  v.  Davis,  5  Dana  127, 


Miss.  —  Alarble    v.    Whaley,    33    Miss. 
157. 

87.  Briscoe  r.  Power,  85  111.  420. 

88.  Smith  v.  Ford,  48  Wis.  115,  2 
N.  W.  134,  4  N.  W.  462. 

89.  Ark.  — McNeill  v.  Arnold,  17 
Ark.  154.  Colo.  —  Ilamill  v.  Thomp- 
son, 3  Colo.  518.  N.  C.  —  Lee  r.  Gates, 
171  N.  C.  717,  88  S.  E.  889,  Ann.  Cas. 
191 7A,  514,  by  the  statute  of  uses. 

See,  svpra,  VIII,  G,  1,  c. 

[a]  When  the  beneficiary  is  en- 
titled to  possession  of  the  property  he 
may  maintain  an  action  to  enjoin  in- 
terference with  his  right  to  possession. 
Cape  I'.  Plymouth  Congregational 
Church,  117  Wis.  150,  93  N.  W.  449. 

90.  See  supra,  VIII,  G,  1,  b. 

91.  Brun  v.  Mann,  151  Fed.  145,  80 
C.  C.  A.  513,  12  L.  R.  A.  (N.  S.)  154. 

92.  Ala.  —  Lebeck  v.  Ft.  Pavne 
Bank,  115  Ala.  447,  22  So.  75,  67  Am. 
St.  Rep.  51.  111.  —  Chambers  v.  Prew- 
itt,  172  111.  615,  50  N.  E.  145.  Miss. 
Rombert  f.  Key,  58  Miss.  533.  N.  J. 
Plum  r.  Smith,  56  N.  J.  Eq.  468,  39 
Atl.  1070.  N.  C  — Blake  r.  Allman,  58 
N.  C.  407.  R.  I.  —  Primitive  Methodist 
Church  r.  Homer,  38  R.  I.  530,  96  Atl. 
818.  Tex.  —  Ebell  v.  Bursinger,  70 
Tex.  120,  8  S.  W.  77;  Smith  r.  Smith 
(Tex.  Civ.  App.).  200  S.  W.  540;  Mon- 
day r.  Vance,  n  Tex.  Civ.  App.  374, 
32'  S.  W.  559.  W.  Va.  —  Beckwith  v. 
Laing,  66  W.  Va.  246,  66  S.  E.  354; 
Pyle    V.   Henderson,  55   W.   Va.  122,  46 
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involving  the  trust  property,  and  they  are  always  proper  parties.®^ 
"When  the  trustee  fully  and  fairly  represents  the  interests  of  the  bene- 
ficiary, the  latter  is  not  a  necessary  party  to  an  action  by,'-**  or  against 
the  trustee,''^  but  when  an  attack  is  made  upon  the  existence  or  valid- 


S.  E.  791.  Wis.  — Hill  v.  Durand,  50 
Wis.  354,  7  N.  W.  243. 

[a]  The  "conservator"  of  the  es- 
tate of  an  incompetent  beneficiary 
should  not  be  made  a  party,  though 
he  may  properly  be  appointed  guard- 
ian ad  litem  for  the  beneficiary  who 
has  been  made  a  defendant.  King  v. 
Stowell,  211  Mass.  246,  98  N.  E.  91. 

93.  Idaho.  —  Cunningham  v.  Bank 
of  Nampa,  13  Idaho  167,  88  Pae.  975, 
10  L.  E.  A.  (N.  S.)  706,  121  Am.  St. 
Eep.  '257.  Miss.  —  Marble  v.  Whaley, 
33  Miss.  157.  B.  I.  —  Warren  v.  Provi- 
dence Tool  Co.,  21  E.  I.  488,  44  Atl. 
806. 

[a]  But  when  a  trust  has  been  ex- 
ecuted, the  beneficiary  and  not  the 
trustee,  is  the  proper  person  to  insti- 
tute an  action  relating  to  the  trust 
property.  Wagnon  v.  Pease,  104  Ga. 
417,  30  S.  E.  895.  See  supra,  VIII,  Q, 
1,  c. 

94.  U.  S.  —  Kerrison  v.  Stewart,  93 
U.  S.  155,  23  L.  ed.  843;  Hickox  v.  El- 
liott, 22  Fed.  13,  10  Sawy.  415.  Mass. 
Ashton  V.  Atlantic  Bank,  3  Allen  217. 

N.   J Simson   v.   Klipstein,   88    N.   J. 

Eq.  229,  102  Atl.  242;  Stevens  v.  Bosch, 
54  N.  J.  Eq.  59,  33  Atl.  293;  Smith  v. 
Gaines,  39   N.  J.   Eq.  545. 

95.  N.  Y.  —  Eogers  v.  Eogers,  3 
Paige  379.  Ohio.  —  Campbell  v.  Wat- 
son, 8  Ohio  498.  Pa.  —  Kenyon  v.  Da- 
vis, 219  Pa.  585,  69  Atl.  62,  a  parti- 
tion suit. 

[a]  Bule  Stated. —  ''It  cannot  be 
doubted  that,  under  some  circum- 
stances, a  trustee  may  represent  his 
beneficiaries  in  all  things  relating  to 
their  common  interest  in  the  trust 
property.  He  may  be  invested  with 
such  powers  and  subjected  to  such  ob- 
ligations that  those  for  whom  he  holds 
will  be  bound  hy  what  is  done  against 
him,  as  well  as  by  what  is  done  by  him. 
The  difficulty  lies  in  ascertaining 
whether  he  occupies  such  a  position, 
not  in  determining  its  effect  if  he 
does.  If  he  has  been  made  such  a  rep- 
resentative, it  is  well  settled  that  his 
beneficiaries  are  not  necessary  parties 
to  a  suit  by  him  acrainst  a  stranger  to 
enforce  the  trust  *  *  *  or  to  one  by  a 

vci.  x:f.v 


stranger  against  him  to  defeat  it  in 
whole  or  in  part."  Kerrison  v.  Stew- 
art, 93  U.  S.  155,  160,  23  L.  ed.  843. 

[b]  When  the  trustee  is  merely 
seeking  to  recover  trust  property  the 
beneficiary  is  not  a  necessary  party. 
U.  S.  — Carey  v.  Brown,  92  U.  S.  171, 
23  L.  ed.  469;  In  re  E.  T.  Kenney  Co., 
136  Fed.  451.  Del.  — In  re  Lane's  Will, 
(Del.  Ch.)  97  Atl.  587.  Ga.  — Free- 
man V.  Prendergast,  94  Ga.  369,  21  S. 
E.  837.  Mich.  — Snook  v.  Pearsall,  95 
Mich.  534,  55  N.  W.  459.  Miss.  —  Fer- 
guson V.  Applenhite,  10  Smed.  &  M. 
301.  Mc  — Sampson  v.  Mitchell,  125 
Mo.  217,  28  S.  W.  768.  N.  J.  — Stevens 
V.  Bosch,  54  N.  J.  Eq.  59,  33  Atl.  293. 
Pa.  —  Clemens  v.  Heckscher,  185  Pa. 
476,  40  Atl.  80.  Tex.  —  Compare,  Smith 
V.  Smith  (Tex.  Civ.  App.),  200  S.  W. 
540;  Milmo  Nat.  Bank  v.  Cobbs,  53 
Tex.  Civ.  App.  1,  115  S.  W.  345;  Saw- 
yer V.  First  Nat.  Bank,  41  Tex.  Civ. 
App.  486,  93  S.  W.  151;  Monday  v. 
Vance,  11  Tex.  Civ.  App.  374,  32  S.  W. 
559. 

[c]  In  an  action  to  recover  for 
breaches  of  trust  by  a  former  trustee 
the  beneficiaries  are  not  necessary 
parties.  In  re  Lane's  Will  (Del.  Ch.), 
97  Atl.  587. 

[d]  When  the  trust  instrument  ex- 
pressly confers  power  upon  the  trus- 
tee to  represent  the  beneficiaries,  they 
need  not  be  made  parties.  See  Sawyer 
V.  First  Nat.  Bank,  41  Tex.  Civ.  App. 
486,  93  S.  W.  151. 

[e]  When  it  may  be  presumed  that 
it  was  the  intention  of  the  creator  of 
the  trust  to  invest  the  trustee  with 
power  to  prosecute  or  defend  actions 
in  his  own  name,  the  beneficiary  is 
not  a  necessary  party  to  an  action. 
Schuster  v.  Crawford  (Tex.  Civ.  App.), 
109  S.  W.  327. 

[f]  When  a  trust  under  a  deed  lies 
in  parol  or  is  evidenced  by  some  col- 
lateral writing,  the  purpose  of  the 
trust  and  the  beneficiary  are  unknov'n 
to  strangers  to  the  trust  and  an  uc- 
tion  may  be  maintained  or  defended 
by  the  trustee  alone.  Schuster  v. 
Crawford  (Tex.  Civ.  App.),  199  S.  W. 
?27. 
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ity  of  the  tmst,^^  or  T\-hen  it  cannot  be  said  that  the  trustee  is  a  true 
representative  of  the  beneficiary,  the  latter  is  a  necessary  party." 
When  the  beneficiaries  constitute  a  numerous  class,  only  representa- 
tives of  the  class  need  be  made  parties.^^ 

c.  Under  Code  or  Statutory  Provisions  as  to  Real  Party  ui  Interest. 
Under  the  statutory  or  code  provisions  requiring  actions  to  be  brought 
in  the  name  of  the  real  party  in  interest,  the  trustee  of  an  express 
trust'-'"  may  maintain  an  action  in  his  own  name,  involving  the  trust 
property,^  without  joining  the  beneficiary  as  either  a  plaintiff  or  de- 
fendant,^  though,  since  this  is  but  a  legislative  expression  of  the  rule 
existing  in  equity  that  a  trustee  could  sue  without  joining  the  beuefi- 


96.  Ebell  V.  Bursinger,  70  Tex.  120, 
8  £.  W.  77. 

67.     See   infra,   ihis  note. 

[a]  When  a  person  is  only  a  nom- 
inal trustee,  having  no  powers  or  du- 
ties with  n-spcct  to  the  trust  property, 
the  beneficiary  is  a  necessary  party. 
Kan.  —  Gibson  i:  Ledwiteh,  84  Kan. 
.■505,  114  Pae.  851,  35  L.  R.  A.  (X.  S.) 
196.  Ky.  — Covington  &  L.  K.  Co.  r. 
Bowler's  Heirs,  9  Bush  46S.  N.  Y. 
Malin  f.  Malin,  2  Johns.  Ch.  238.  R.  I. 
Primitive  Methodist  Church  r.  Homer, 
o8  R.  I.  530,  96  Atl.  818. 

[b]  When  the  interest  of  the  trus- 
tee is  adverse  to  that  of  the  benefic- 
iary the  latter  is  a  neces^a^y  party. 
U,  S.  —  Ryan  r.  Seaboard  &  R.  R.  Co.. 
89  Fed.  397.  Mass.  —  Shaw  v.  Norfolk 
County  R.  Co.,  5  Gray  162.  N.  J. 
Plum  V.  Smith,  56  N.  J.  Kq.  46S,  39 
Atl.  1070. 

98.     Ga McDougald   v.   Dougherty, 

11  Ga.  570.  N.  J.  —  Tyson  v.  Apple- 
gate,  40  N.  J.  Eq.  305.  Tex.  —  JJbell  r. 
Bursinger,  70  Tex.  120,  8  S.  W.  77; 
Sawver  v.  First  Nat.  Banlc,  41  Tex. 
Civ.'App.  486,  93  S.  W.  151,  the  ex- 
istence of  five  beneficiaries  does  not 
make  the  exception  applicable.  Wash. 
Clav  V.  Selah  Valley  Irr.  Co.,  14  Wash. 
543^^  45  Pac.  141.  W.  Va.  —  Beekwith 
V.  Laing,  66  W.  Va.  246,  66  S.  E.  354. 

See  20  Standard  Proc.  945,  948. 

99.  As  to  who  is  a  trustee  of  an  ex- 
press trust,  see  20  Standard  Proc.  905. 

faj  The  trustee  of  an  implied 
trust  is  not  within  this  rule.  Broder- 
ick  V.  Puget  Sound  T.  L.  &  P.  Co.,  86 
Wash.  399,  150  Pac.  616.  See  20 
Standard  Proc.  905,  note  14. 

1.  U.  S.  —  Dalton  v.  Hazelet,  182 
Fed.  561,  105  C.  C.  A.  99.  Ala.  —  See, 
Ex  parte  Randall,  149  Ala.  640,  42  So. 
870.  Ark.  —  Crawford  Countv  Bank  r. 
Baker,  95  Ark.  438,  130  S.  W.  556.  CaL 


Tandy  r.  Waescb,  154  Cal.  108,  97  Pac. 
69.  Ind.  —  Owen  v.  Harriott,  47  Ind. 
App.  359,  94  N.  E.  591.  Ky.  — Sansom 
V  Aver  &  Lord  Tie  Co.,  144  Ky.  555, 
139  "S.  W.  778.  Neb.  — Girard  Trust 
Co.  V.  Paddock,  88  Neb.  359,  129  N.  W. 
550.  S.  C  — People's  Oil  &  Fertilizer 
Co.  V.  Charleston  &  W.  C.  Ry.,  83  S. 
C.  530,  65  S.  E.  733.  Wash.  —  Good- 
fellow  r.  First  Nat.  Bank,  71  Wash. 
554,  129  Pac.  90,  44  L.  R.  A.  (N.  S.) 
580. 

See  20  Standard  Proc.  903. 
[a]  A  change  in  the  corporate  nam© 
of  the  trustee  does  not  affect  its  right 
to  maintain  an  action.  Girard  Trust 
Co.  V.  Paddock,  88  Neb.  359,  129  N.  W. 
550. 

2.  U.  S.  —  Tompkins  v.  Tompkins, 
123  Fed.  207.  Cal.  —  Kellogg  r.  King, 
114  Cal.  378,  46  Pac.  166,  55  Am.  St. 
Rep.  74.  Ind.  —  Hord  r.  Bradbury,  156 
Ind.  30,  59  N.  E.  31.  Ky.  — Sansom  v. 
Ayer  &  Lord  Tie  Co.,  144  Ky.  535,  139 
S.  W.  778.  Minn.  —  Moulton  v.  Has- 
kell, 50  Minn.  367,  52  N.  W.  960.  Mo. 
Beck  f.  Haas,  111  Mo.  264,  20  S.  W.  19, 
33  Am.  St.  Rep.  516.  Neb.  — Girard 
Trust  Co.  f.  Paddock,  88  Neb.  359,  129 
N.  W.  550.  N.  J.  —  Keneaster  v.  Erb, 
83  N.  J.  Eq.  206,  89  Atl.  995.  N.  Y. 
Hood  V.  New  York  Cent.  &  H.  R.  R. 
Co.,  163  App.  Div.  833,  149  N.  Y.  Supp. 
262.  Ore.  —  Simon  v.  Trunimer,  57  Ore. 
153,  110  Pac.  786.  Wis.  —  Swift  V. 
State  Lumber  Co.,  71  Wis.  476,  37  N. 
W.  441. 

But  see  20  Standard  Proc.  904, 
note  6. 

[a]  If  the  interest  of  any  other 
person  does  not  appear  from  the  com- 
plaint, the  word  "trustee,"  used  in 
connection  with  the  plaintiff's  name 
will  be  treated  as  merely  descriptive. 
Sansom  v.  Aver  &  Lord  Tie  Co.,  144 
Ky.  555,  139  S.  W.  778. 
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ciary  wken  he  fully  and  fairly  represented  him,^  the  beneficiary  is  still 
a  necessary  party  when  the  trustee  does  not  fully  represent  his  inter- 
ests or  when  their  respective  interests  are  conHictmg."  The  right  ex- 
pressly given  by  statute  to  a  trustee  to  maintain  the  action  does  not 
preclude  the  beneficiary  from  instituting  the  action  as  the  real  party 
in  interest  ^  especially  when  the  trustee  neglects  or  refuses  to  sue  or 
is  interested  adversely  in  the  subject  matter  of  the  action  f  though  as  a 
general  rule  the  action  should  be  brought  by  the  holder  of  the  legal 

title  of  the  property/  x      x  j 

d.  Joinder.^  —  The  joinder  of  the  trustee  and  beneficiary  are  treated 
in  preceding  sections.^  Co-trustees  must  join  in  an  action  concerning 
the  trust  property/^  unless  a  position  adverse  to  the  trust  has  been 
assumed  by  one  of  them,^^  or  he  refuses  to  join  in  the  action/^  when 
the  unwilling  trustee  should  be  made  a  defendant.^^  Likewise,  in  ac- 
tions against  trustees,  as  such,  all  of  the  co-trustees  must  be  joined.^* 
The  joinder  of  several  beneficiaries  under  the  same  trust  would  follow 
general  principles  elsewhere  treated.^^  Third  persons  are  or  are  not 
properly  joined,  depending  upon  whether  the  judgment  may  affect 
their  interests,^''  in  accordance  with  the  rules  elsewhere   discussed.^^ 


3.  Cal.  —  Mitau  v.  Eoddan,  149  Cal. 
1,  84  Pae.  145,  6  L.  R.  A.  (N,  S.)  275. 
Mo. —  Sampson  r.  Mitchell,  125  Mo. 
217,  28  S.  W.  768.  N.  C.  —  Barbee  V. 
Penny,  172  N.  C.  653,  90  S.  E.  805. 

And   see   supra  VIIT,   G,   7,  b. 

4.  Mitau  V.  Roddan,  149  Cal.  1,  84 
Pac.  145,  6  L.  R.  A.  (N.  S.)  275;  Bar- 
bee  V.  Penny,  172  N.  C.  653,  90  S.  E. 
805. 

[a]  When  the  trustee  is  seeking  to 
exercise  powers  hot  expressly  given 
him  by  the  instrument  creating  the 
trust  the  beneficiary  is  a  necessary 
party.  Sampson  v.  Mitchell,  125  Mo. 
217,  28  S.  W.  768. 

5.  See  20  Standard  Proc.  904,  and 
Canada  v.  Daniel,  175  Mo.  App.  55,  157 
S.  W.  1032. 

6.  Canada  v.  Daniel,  175  Mo.  App. 
55,  157  S.  W.  1032;  Anderson  f.  Daley, 
38  App.  Div.  505,  56  N.  Y.  Supp.  511. 
See  supra,  A'lII,  G,  1,  b. 

[a]  The  trustee  should  be  made  a 
defendant  in  his  representative  capac- 
ity. Canada  v.  Daniel,  175  Mo.  App. 
55,  157  S.  W.  1032.  But  see,  Eagan  v. 
Mahoney,  24  Colo.  App.  285,  134  Pac. 
156. 

7.  "Weetjen  v.  Vibbard,  5  Hun  (N. 
Y.)  265;  Paget  v.  Pease,  53  Hun  636, 
6  N.  Y.  Supp.  386,  23  Abb.  N.  C.  290, 
17  Civ.  Proc.  234,  24  N.  Y.  St.  762; 
Cooper  v.  Weston,  49  Hun  607,  1  N.  Y. 
Supp.  601,  concurring  opinion  of  Van 
Brunt,  J.  And  see  generally,  the  title 
"Parties." 

Vol.  XXV 


8.  Joinder  of  causes  of  action  see 
supra,  VIII,  G,  4. 

9.  See  supra,  VIII,  G,  7,  b  and  c. 

10.  Caylor  v.  Cooper,  165  Fed.  757; 
Natter  r.  Isaac  H.  Blanchard  Co.,  153 
App.  Div.  814,  138  N.  Y.  Supp.  969. 

11.  Curaming  r.  Middletown,  U.  & 
W.  G.  R.  Co.,  147  App.  Div.  105,  131 
N.  Y.  Supp.  710,  no  request  that  he  join 
as  a  plaintiff  need  be  made. 

12.  Cavlor   r.   Cooper,   165  Fed.  757. 

13.  Cavlor  v.   Cooper,   165   Fed.   757. 

14.  Say  re  r.  Sayre,  17  N.  J.  Eq.  349. 

15.  See   the   title    "Parties." 

[a]  When  a  trust  has  been  exe- 
cuted, different  beneficiaries  cannot 
join  in  one  action  to  set  aside  assign- 
ments of  their  respective  interests  al- 
leged to  have  been  obtained  through 
fraud.  Lovato  r.  Catron,  20  N.  M.  168, 
148  Pac.  490,  L.  R.  A.  1915E,  451. 

16.  See  infra,  this  note. 

[a]  A  third  person  whose  interests 
will  not  be  affected  by  the  judgment 
is  not  a  proper  or  necessary  party. 
U.  S.  —  Dodge  V,  Frank  V/aterhouse  & 
Co.,  156  Fed.  57.  111. —  Regan  v.  West, 
115  111.  603,  4  N.  E.  365.  Ind.  — White 
V.  Haynes,  33  Ind.  540. 

[b]  A  trustee  and  the  person  to 
whom  an  interest  in  the  premises  has 
been  leased  or  conveyed  may  join  in 
an  action  to  recover  possession.  Hoos- 
ier  Min.  Co.  v.  Union  Trust  Co.,  173 
Ky.  505,  191  S.  W.  305. 

17.  See  the  title   "Parties." 
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e.  Intervention  and  New  Parties}^  —  The  beneficiaries  of  a  trust 
may  be  allowed  to  intervene  in  an  action  to  which  the  trustee  is  a 
party.^^  Third  persons  cannot  by  petition  compel  a  plaintiff  to  make 
them  parties  to  the  action.^" 

f.  Death  or  Removal  of  Trustee  Pending  Action.^^  —  When  the  death 
of  a  trustee  who  is  party  to  a  pending  action  occurs,  or  the  trustee  re- 
signs or  is  removed  from  office,  the  action  may  be  revived  by  or  against 
the  new  or  substituted  trustee."  Upon  the  death  or  removal  of  one  of 
several  trustees  all  of  whom  are  defendants  to  the  action,  the  action 
does  not  abate,-''  and,  the  same  rule  applies  when  one  of  several  trus- 
tees who  are  plaintiffs  in  the  action,  dies.-* 

8.  Pleadings.  —  a.  Complaint  or  Bill.  —  Where  the  trustee,  as  holder 
of  the  legal  title,  properly  brings  an  action  in  his  own  name,"  it  is  not 
necessary  that  the  beneficiary  be  named,^"  or  that  the  nature  of  the 
trust  be  described,-^  if  the  representative  capacity  in  which  the  plain- 
tiff holds  the  title  does  not  appear  on  the  face  of  the  transaction;^*  and 
the  designation  of  the  plaintiff  as  "trustee"  will  be  treated  as  surplus- 
age.^^ But  wlien  the  trustee  intends  to  sue  in  a  representative  capacity 


18.  Sec  ponerally  tlie  titles  "Inter- 
vention ; "   "  Parties. ' ' 

19.  Doke  V.  Williams,  43  Fla.  248, 
34  So.  569. 

20.  Doke  V.  Williams,  45  Fla.  248, 
34  So.  569. 

21.  Change  or  substitution  of  par- 
ties, see  the  title  "Parties." 

Proceedings  where  interest  of  party 
Is  transferred  pending  action,  see  the 
title   "Parties." 

22.  Ala. —  Dumas  v.  Robbins,  48 
Ala.  545.  Ga.  —  Cobb  v.  E<lmondson, 
30  Ga.  30.  N.  Y.  —  Smith  f.  Central 
Trust  Co.,  7  App.  Div.  278,  40  N.  Y. 
Supp.  152,  74  N.  Y.  St.  711. 

See   generally,   the    title    "Revivor." 

fa]     The  Death  or  Removal  of  the 

Tnistee   Suspends   the   Action.  —  Pa^ei 

r.  Pe.Tse,  53  Hun  C.'Jfi,  G  X.  Y.  Supp.  386, 

23  Abb.   N.   C.   290,    17   Civ.   Proe.   234, 

24  N.  Y.  St.  762,  an  order  of  publica- 
tion of  summons  is  rendered  inoper- 
ative. 

[b]  The  revival  and  substitution 
may  be  made  (1)  on  motion  (Cobb  v. 
Edmondson,  30  Ga.  30),  or  (2)  by  a 
bill  of  revivor  CGreenleaf  r.  Queen,  1 
Pet.  [U.  S.]  138,  7  L.  ed.  85;  King  v. 
Donnelly,  5  Paige  [N.  Y.]  46),  or  (3) 
petition.  Murrav  r.  Dehon,  102  Mass. 
11. 

fe]  The  jurisdiction  cf  the  court 
appointing  the  new  trustee,  will  not  be 
determined   upon   a  motion   for   substi- 


tution. Smith  V.  Central  Trust  Co.,  7 
App.  Div.  278,  40  N.  Y.  Supp.  152,  74 
N.  Y.  St.  711. 

fd]  Although  an  appeal  from  the 
order  of  removal  is  taken,  the  new 
trustee  may  be  substituted  as  defend- 
ant in  the  action.  Stout  r.  Betts,  74 
Tlun  266,  26  N.  Y.  Supp.  809,  56  N.  Y. 
St.  356. 

23.  McLanahan  f.  Mills,  73  W.  Va. 
246.  80  S.  E.  351,  the  absence  of  a  sub- 
stituted trustee  is  immaterial.  See 
generally  the   title   "Survival." 

24.  Roane  r.  Brodie,  7  Ark.  264; 
Nichols  f.  Campbell,  10  Gratt.  (51  Va.) 
560.  Compare,  Adams  f.  Leland,  7 
Pick.  (Mass.)   62. 

25.  See  supra,  VIIT,  G,   1  and   7. 

26.  Sansom  v.  Aver  &  Lord  Tie  Co., 
144  Ky.  555,  139  Sl  W.  778;  Philips  v. 
Ward,  51  Mo.  295. 

27.  Ky.  —  Sansom  v.  Ayer  &  Lord 
Tie  Co.,  144  Ky.  555,  139  S.  W.  778. 
Mass.  —  Mason  v.  Pomerov,  151  Mass. 
164,  24  N.  E.  202,  7  L.  R.'  A.  771.  Pa. 
Peterson  r.  Lothrop,  34  Pa.  223. 

28.  Weed  v.  Ha:mburfr-Bremen  Fire 
Ins.  Co.,  133  N.  Y.  394,  31  N.  E.  231; 
Portoghese  r.  Illinois  Surety  Co.,  81 
Misc.  211,  142   N.  Y.  Supp.  500. 

29.  U.  S.  — Hampton  v.  Foster,  127 
Fod.  468,  apph'ing  the  law  of  Massa- 
-husetts.  Ala.  —  George  v.  English,  30 
Ala.  582;  Tate  v.  Shackleford's  Admr., 
24    Ala.    510,    60    Am.    Dec.    488.     Ga. 

i  Tedder  v.  Walker,  145  Ga.  768,  89  S.  E. 
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facts  should  be  alleged  showing  his  capacity  as  such  trustee,^"  the  ex- 
tent of  his  powers  over  the  trust  property,  so  far  as  material, ^^  the 
name  of  the  beneficiary,^^  and  that  the  action  is  maintained  for  his  use 
and  benefit.^^  Where  it  is  sought  to  charge  a  trustee  as  such,  he  should 
be  made  a  party  in  his  representative  capacity  as  trustee.^* 


840.  Ind.  —  Marion  Bond  Co.  v.  Mex- 
ican C.  &  K.  Co.,  160  Ind.  558,  65  N.  E. 
748;  Guyer  v.  Union  Trust  Co.,  55  Ind. 
App.  472,  104  N.  E.  82.  Ky.  —  Sansom 
V.  Ayer  &  Lord  Tie  Co.,  144  Ky.  555, 
139  S.  W.  778.  Mass.  —  Bromley  f. 
Mitchell,  155  Mass.  509,  30  N.  E.  83; 
Odd  Fellows'  Hall  Assn.  v.  McAllister, 
153  Mass.  292,  26  N.  E.  862,  11  L.  E.  A. 
172.  N.  Y.  —  Hood  v.  New  York  Cent. 
&.H.  R.  R.  Co.,  163  App.  Div.  833,  149 
N.  Y.  Supp.  262.  E.  L  — King  V.  Bry- 
ant,  75  Atl.   630. 

Compare,  School  District  No.  42  V. 
Peninsular  Trust  Co.,  13  Okla.  479,  75 
Pac.  281. 

[a]  When  a  trustee  holds  legal  title 
by  virtue  of  an  assignment,  an  action 
by  him  is  based  upon  this  title  and 
averments  as  to  his  official  appoint- 
ment may  be  treated  as  surplusage. 
Iowa  &  California  Land  Co.  v.  Hoag, 
132  Cal.  627,  64  Pac.  1073. 

30.  Perry  v.  Swanner,  150  N.  C.  141, 
63  S.  E.  611;  School  District  No.  42  v. 
Peninsular  Trust  Co.,  13  Okla.  479,  75 
Pac.  281. 

[a]  The  Existence  of  the  Trust  Re- 
lation  Wilson    V.    Polk    County,    112 

Mo.   126,  20  S.  W.  469. 

[bj  An  allegation  that  plaintiff  is 
a  trustee  "without  stating  the  facta 
which  constitute  him  trustee  is  but  a 
legal  conclusion  and  insufficient." 
Wilson  V.  Polk  County,  112  Mo.  126, 
20  S.   W.  469. 

[c]  The  word  "as"  need  not  pre- 
cede the  word  "trustee"  in  the  com- 
mencement of  the  bill  (1)  "Wliere  a 
party  occupies  two  relations  to  the 
subject  matter,  the  word  is  sometimes 
used  to  limit  the  relation  or  character 
in  which'  such  party  appears;  but 
Strauss  had  no  relation  to  the  suit  ex- 
cept as  trustee,  and  there  was  no  ne- 
cessity for  showing  that  he  did  not  file 
the  bill  in  some  other  relation  or  by 
some  other  rioht."  Kinsella  v.  Calm, 
185  111.  208,  56  N.  E.  1119.  (2)  It  is, 
however,  regarded  as  good  practice  to 
use  the  words  "as  trustee."  Rowe  v. 
Rowe,  103  App.  Div.  100,  92  N.  Y. 
Supp.  491. 
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[d]  In  an  action  by  a  trustee  ta 
recover  money  originally  due  another 
person,  the  complaint  should  allege 
how  the  plaintiff  was  appointed  trustee 
of  such  person  and  as  such  became  the 
owner  of  the  claim  sued  on.  Bradford 
V.  Street,   84   Md.   273,   35   Atl.   886. 

[e]  It  must  appear  that  the  trust 
is  not  a  naked,  passive  trust,  which, 
under  the  statute  of  uses  would  vest 
legal  title  in  the  beneficiary.  Roman 
V.  Long  Distance  Tel.  &  Tel.  Co.,  147 
Ala.  389,  41  So.  292. 

[f  ]  An  erroneous  designation  of  the 
plaintiff  in  the  caption  as  "executor" 
is  immaterial  when  it  sufficiently  ap- 
pears from  the  facts  alleged  that  he 
was  a  "trustee."  Knox  r.  Metropoli- 
tan El.  Ry.  Co.,  58  Hun  517,  12  N.  Y, 
Supp.  848,  36  N.  Y.  St.  2.  And  see, 
Kinsella  v.  Cahn,  185  111.  208,  56  N.  E. 
1119. 

[g]  The  giving  of  a  bond  should  be 
alleged  when  this  is  necessary  to  quali- 
fy a  trustee  to  act.  Jackson  v.  Rounds, 
59  Ind.  116. 

Variance  in  this  respect,  see  infra, 
VIII,  G,  9. 

31.  Bradford  v.  Street,  84  Md.  273, 
35  Atl.  886. 

[a]  The  power  and  authority  of  the 
trustee  to  execute  the  instrument  upon 
which  suit  is  brought,  should  be  aver- 
red. Wagnon  v.  Pease,  104  Ga.  417, 
30  S.  E.  895. 

32.  Guyer  v.  Union  Trust  Co.,  55 
Ind.  App.  472,  104  N.  E.  82;  School 
District  No.  42  v.  Peninsular  Trust  Co., 
13  Okla.  479,  75  Pac.  281. 

[a]  The  reason  for  this  rule  is  ' ' that 
an  issue,  if  necessary,  may  be  formed 
upon  that  allegation,  and  also  that  the 
cestui  que  trust  may  be  bound  by  the 
judgment  or  decree."  Marion  Bond 
Co.  V.  Mexican  Coffee  &  Rubber  Co., 
160   Ind.   558,   65   N.   E,   748. 

33.  Guyer  v.  Union  Trust  Co.,  55 
Ind.  App.  472,  104  N.  E.  82. 

34.  Leonard  v.  Pierce,  182  N.  Y. 
431,  75  N.  E.  313,  1  L.  R.  A.  (N.  S.) 
16L 
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In  an  action  by  a  beneficiary  the  facts  entitling  him  to  sue  should  be 
alleged,^^  as  that  the  trustee,  after  a  demand,  neglected  or  refused  to 
bring  the  action.^^  The  substantive  facts  necessary  to  state  a  good 
cause  of  action,  must  of  course  be  stated  in  each  instance." 

b.  Defendants'  Pleadings.  —  Any  defense  which  would  be  good  in 
favor  of  or  against  the  beneficiary  if  he  were  a  party  to  the  action  may 
be  pleaded  in  an  action  by,=^«  or  against,"^  the  trustee  as  such.  The 
denial  of  the  right  of  plaintiff  to  maintain  an  action  as  trustee  should 
be  specific.*''  A  defect  of  parties  appearing  on  the  face  of  the  complaint 
may  be  urged  in  the  usual  way,''^  as  by  demurrer.''^ 

A  cross-bm  may  be  filed  seeking  affirmative  relief  under  the  same 
general  rules  which  govern  the  filing  of  cross-bills  in  other  equitable 

suits. *^ 

c.  Counterclaim  and  Set-Off.  —  In  an  action  by  a  trustee  the  defend- 
ant may  set  off  a  claim  held  by  him  against  the  beneficiary,**  but  not 


35.  See  following  note  and  supra, 
VIII,  G,  1  and  7. 

36.  Fla.  —  Doggett  v.  Hart,  5  Fla. 
215,  58  Am.  Dee.  464.  Ga.  —  Mason  v. 
Mason,  ?,3  Ga.  435,  83  Am.  Dec.  172. 
la, —  SVhite  r.  Savory,  50  Iowa  515. 
Mo.  —  Canada  r.  Daniel,  175  Mo.  App. 
55,  157  S.  W.  1032.  N.  Y.  — Woolf  v. 
Barnes,  46  Misc.  169,  93  N.  Y.  Supp. 
219. 

37.  See  generally  the  titles  "Bills 
and  Answers;"  "Declaration  and  Com- 
plaint;" and  titles  draliui:  with  parti- 
cular causes   of   action. 

[a]  Complaint  to  reach  surplus  in- 
come from  spend-thrift  trust  estate, 
see,  Herts  Bros.  v.  Tiffany,  118  App. 
Div.  215,  102  X.  Y.  Supp.  1047. 

[b]  In  Georgia  the  allegations  neces- 
sary for  the  sufliciency  of  a  legal  claim 
against  the  trust  estate,  are  fixed  by 
statute.  See,  Sanders  r.  Houston 
Guano  &  W.  Co.,  107  Ga.  49,  32  S.  E. 
GIO. 

[c]  In  an  action  for  services  rend- 
ered a  trust  estate  the  coinplaint  must 
allege  that  an  express  agreement  was 
made  by  the  trustees  that  the  claim 
should  be  a  charge  upon  the  estate  or 
only  a  personal  recovery  against  the 
trustee  can  be  had.  Mulrein  r.  Smil- 
lie,  25  App.  Div.  135,  48  N.  Y.  Supp. 
994. 

fd]  Where  failure  to  protect  the  title 
of  the  trust  estate  is  the  basis  of  an 
action  brought  against  the  trustee,  the 
fact  that  title  was  lost  by  reason  of 
the  trustee's  neglect  must  be  specific- 
allv  averred.  Kinley  v.  Thelen,  158  Cal. 
175,  no  Pac.  513. 

[e]    Laches  appearing  on  the  face  of 


the  bill  should  be  explained.  Wilmer  r. 
Philadelphia  &  R.  C.  &  I.  Co.,  130  Md. 
666,  101  Atl.  538.  See  the  title 
"Laches." 

38.  Central  Trust  Co.  r.  Burton,  74 
Wis.   329,   43   N.   W.   141. 

39.  Wagnon  r.  Pease,  104  Ga.  417, 
30  S.  E.  895. 

[a]  The  answer  of  the  trustee  inures 
to  the  benefit  of  the  beneficiary.  John- 
ston V.  Zane,  11  Graft.  (52  Va.)  552. 

40.  Goodsell  v.  McElroy  Bros.  Co., 
86  Conn.  402,  85  Atl.  509,  under  a 
statute.  See  generally  the  title  "De- 
nials. ' ' 

[a]  Denial  of  an  allegation  that 
plaintiff  accepted  a  testamentary  trust 
is  not  a  denial  of  plaintiff's  right  to 
sue  as  a  trustee  but  merely  of  his  ac- 
ceptance of  the  trust.  Goodsell  v. 
McElroy  Bros.  Co.,  86  Conn.  402,  85 
Atl.  509. 

41.  See  20  Staxdard  Proc.  990,  et 
seq. 

42.  People's  Oil  &  Fertilizer  Co.  v. 
Charleston  &  W.  C.  Ry.,  83  S.  C.  530, 
65  S.  E.  733;  Beckwith  v.  Laing,  66 
W.  Va.  246,  66  S.  E.  354. 

43.  See  the  titles:  "Cross-Bill;" 
' '  Cross-Complaint. ' ' 

[a]  A  defendant  from  whom  recov- 
ery of  possession  of  trust  property  is 
sought  by  the  trustee,  may  by  cross- 
bill set  up  the  claim  that  he  has  be- 
come sole  beneficiary,  and  is  entitled  to 
retain  possession  of  the  property  and 
to  control  the  prosecution  of  the  action. 
Riley  v.  Fithian  (N.  J.  Eq.),  59  All. 
302. 

44.  United     States     Trust     Co. 
Stanton,  139  N.  Y   531    34  N    E-  109 
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one  held  against  the  trustee  individually.'*^ 

9.  Trial.  —  Collateral  matters,  such  as  the  validity  of  the  appoint- 
ment of  the  trustee,  or  his  qualification  to  act,**'  or  as  to  who  were  the 
beneficiaries  under  an  express  trust,*^  cannot  be  inquired  into.  Wheth- 
er a  testamentary  trustee  accepted  the  trust  and  held  possession  of 
property  under  the  trust,^^  is  a  question  of  fact.*^  The  general  prin- 
ciples as  to  variance  are  applied  in  this  class  of  actions.^° 

10.  Judgment  or  Decree. -^  The  judgment  or  decree  should  be 
adapted  to  the  relief  awarded.^^  In  an  action  at  law,  against  a  trustee 
the  only  judgment  which  can  be  rendered  is  a  personal  one.^- 

11.  Execution.  — ■  Execution  upon  a  judgment  at  law  against  a  trus- 
tee cannot  run  against  the  trust  property,  which  can  be  reached  only 
by  proceedings  in  equity,^^  unless  this  is  expressly  authorized  by  stat- 
ute.^^ 

12.  Costs,  —  Costs  will  be  awarded  in  actions  by  or  against  trustees 
as  in  ordinary  actions.^=*  Costs  charged  against  a  trustee  will  be  ordered 
payable  out  of  the  trust  estate,'*'  unless  the  trustee  has  been  guilty  of 
gross  mismanagement  or  bad  faith.^^ 

13.  Appeal  and  Review.  —  The  principles  applicable  to  appeals  gen- 
erally,s8  control  appeals  from  judgments  in  favor  of  or  against  trus- 
tees. If  the  rights  of  a  beneficiary  who  was  not  made  a  party  to  the 
action  have  been  prejudicially  affected  by  the  judgment,  he  may  file  an 
original  bill  in  the  nature  of  a  bill  of  review,  seeking  relief.''^ 


See    the    title     "Set-Off,    Counterclaim 
and  Recoupment." 

45.  Swindell  v.  Eichey,  41   Ind.  281. 

46.  Keichert  v.  Missouri  &  I  Coal 
Co.,  231  111.  238,  83  N.  E.  166,  121  Am. 
St.  Rep.  307  (whether  the  necessary 
bond  had  been  given);  Fidelity  Ins.. 
Tr.  &  S.  D.  Co.  V.  Nelson,  30  Wash.  340, 
70  Pac.  961.  Compare  supra,  VIII  G 
8,  a. 

47.  Wright  f.  Conservative  Inv.  Co., 
49  Ore.  177,  89  Pac.  387. 

48.  Goodsell    v.   McElroy    Bros.    Co 
86  Conn.  402,  85  Atl.  509. 

49.  As  to  questions  of  law  and  fact, 
see  the  title  "Province  of  Judge  and 
Jury." 

50.  See  the  title  "Variance  and 
Failure  of  Proof." 

[a]  Variance.— If  a  plaintiff  states 
a  cause  of  action  relying  upon  his  legal 
title,  and  the  proof  shows  that  he  is 
entitled  to  recover  only  in  his  repre- 
sentative capacity,  ther'e  can  be  no  re- 
covery. Sansom  v.  Ayer  &  Lord  Tie 
Co.,  144  Ky.  555,  139  S.  W.  778. 

51.  See  generally  the  titles  "De- 
crees:" "Judgments." 

[al  If  an  accounting  is  ordered  to 
be   made  by  defendant,  of  trust  prop- 
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erty  in  his  possession,  it  should  be 
further  ordered  to  be  made  to  all  the 
trustees  although  ojily  one  of  them 
instituted  the  action.  Clarke  v.  Gil- 
more,  163  App.  Div.  845,  147  N  Y. 
Supp.  129. 

52.  Odd  Fellows'  Hall  Assn.  v.  Mc- 
Allister, 153  Mass.  292,  26  N.  E.  862, 
11  L.  R.  A.  172;  Markel  v.  Peek,  168 
Mo.  App.  358,  151  S.  W.  772.  But  see, 
Sjnith  V.  Walker,  49  Iowa  289. 

53.  Zehnbar  v.  Spillman,  25  Fla. 
591,  6  So.  214. 

54.  Satterwhite  r.  Beall,  28  Ga, 
525. 

55.  Darby  v.  Gilligan,  37  W.  Va. 
59,  16  S.  E.  507.    See  the  title  "Costs.'" 

56.  West  r.  Church,  83  N.  J.  Eo 
324,  91   Atl.  101. 

57.  Darby  v.  Gilligan,  37  W  Va. 
59,  16  S.  E.  507. 

58.  See  the  titles:  "Appeals;" 
"Writ  of  Error;"  and  titles  dealing 
with  particular  aspects  of  apuellate 
procedure. 

59.  Primitive  Methodist  Church  v 
Homer,  38  R.  I.  530,  96  Atl.  818.  See 
generally  the  title  "Bills  of  ReTiew.'». 
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H.  Accounting  and  CoiiPExsATiox.  —  1,  Voluntary  Accounting. 
A  trustee  may  render  his  account  voluntarily  and  ask  that  it  be  allowed 
and  settled.''"  All  persons  interested  in  the  trust  estate  should  be  made 
parties  to  the  proceeding,^'  and  be  given  such  notice  as  the  court  or 
statute  may  require,  of  the  date  of  hearing."  The  petition,  bill  or  com- 
plaint should  clearly  set  forth  the  facts  showing  the  grounds  upon 
which  the  court  is  asked  to  take  jurisdiction,''^  and  should  clearly  iden- 
tify and  describe  the  trust  property  and  state  the  items  of  the  ae- 
count."* 

Objections. —  Any  person  interested  in  the  trust  fund*"'^  may  file  ob- 
jections to  the  account."" 

2.  Actions  for  Accounting.  —  a.  In  General.  —  A  suit  for  an  ac- 
counting may  be  maintained  whenever  the  duty  to  account  exists  upon 
the  part  of  the  trustee."^  Leave  of  court  is  not  a  prerequisite,"®  nor, 
when  a  trustee  dies  without  making  an  accounting,  is  a  claim  or  demand 
against  his  estate."®  Failure  to  file  an  account  pursuant  to  an  order 
of  court,  may  be  punished  as  a  contempt/"  or  will  justify  the  removal 
of  the  trustee.^' 

b.  Jurisdiction.  —  "Whenever  a  trust  relation  exists,  a  court  of  equity 
has  original  and  inherent  jurisdiction  to  require  an  accounting  by  the 
trustee,  to  the  beneficiary."   The  right  to  an  accounting  does  not  rest 


60.  In  re  Willets,  112  N.  Y.  289, 
665,  19  N.  E.  690. 

61.  Bushe  V.  Wright.  118  App.  Div. 
368,  103  N.  Y.  Supp.  403;  McCready  v. 
Farmers'  L.  &  Tr.  Co.,  70  Hun  394,  24 
N.  Y.  Supp.  57. 

62.  Matter  of  Cutting,  38  App.  Div. 
247,  56  N.  Y.  Supp.  945,  constructive 
notice  is  sufficient. 

63.  "Warner  f.  Mettler,  260  111.  416, 
103  N.  E.  259. 

64.  McGregor  v.  McGregor,  35  How. 
Pr.   (N.  Y.)   385. 

65.  McAdoo  V.  Savre,  145  Cal.  344, 
78  Pac.  874. 

66.  Matter  of  Parr,  45  Misc.  564, 
92   N.  Y.  Supp.  990. 

67.  U.  S.  —  Speckart  v.  Schmidt,  190 
Fed.  499,  111  C.  C.  A.  331.  111.— Nevitt 
V.  Woodburn,  190  111.  283,  60  N.  E.  500. 
N.  Y . —  Biddle  Purchasing  Co.  v. 
Snyder.  109  App.  Div.  679,  96  N.  Y. 
Supp.  356. 

See  generally  the  title  "Account  and 
Accounting. ' ' 

fa]  A  provision  in  a  trust  instru- 
ment exempting  a  trustee  from  the 
necessity  of  rendering  current  accounts 
is  lalid  and  in  the  absence  of  fraud, 
will  be  recognized  by  the  courts. 
Buj-ch  V.  Gaston,  182  Ala.  467,  62  So. 
508. 

6b.     iN:evitt    V     Woodburn,    190    III. 


283,   60    N.    E.    500,   distinguishing   the 
relations  of  trustee  and  receiver. 

69.  Boreing  r.  Faris,  127  Ky.  67, 
104  S.  W.  1022. 

70.  In  re  Buchanan's  Estate,  171 
N.  Y.  Supp.  953. 

71.  Appeal  of  Morse,  92  Conn.  286, 
102  Atl.  586. 

72.  Ala.  —  Peters  v.  Ehodes,  157 
Ala.  25,  47  So.  183.  Cal.  — Matter  of 
Thompson's  Est.,  101  Cal.  349,  35  Pac. 
991,  36  Pac.  98,  508.  Fla.  —  Craft  v. 
Craft,  74  Fla.  262,  76  So.  772.  111. 
Warner  v.  Mettler,  260  111.  416,  103  N. 
E.  259;  People  v.  Bordeaux,  242  111. 
327,  89  N.  E.  971;  Dowland  v.  Staley, 
201  111.  App.  6,  the  circuit  court.  la. 
White  V.  Hampton,  TO  Iowa  238.  Ky. 
Laurel  Countv  Court  r.  Laurel  Semin- 
ary, 93  Kv.  379,  20  S.  W.  258.  Me. 
Page  V.  Marston,  94  Me.  342,  47  Atl. 
529.  Mass. —  Spear  r.  Coggan,  223 
Mass.  156,  111  N.  E.  793.  Mich. 
Warren  f.  Holbrook,  95  Mich.  185,  54 
X.  W.  712,  35  Am.  St.  Eep.  554.  Mo. 
.Tohnston  v.  Grice,  272  Mo.  423,  199  S. 
W.  409,  jurisdiction  exists  although  the 
trustee  is  also  executor  of  the  estate 
of  the  creator  of  the  trust.  N.  Y. 
Husted  V.  Thomson,  158  N.  Y.  328,  53 
N.  E.  20;  Marvin  i.  Brooks,  94  N.  Y, 
71,  80;  Furniss  v.  Furniss,  148  App. 
Div.  211,  133  N.  Y.  Supp.  535;      I^Iilde- 
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upon  fraud,"  or  upon  the  existence  of  mutual,'*  or  long  and  compli- 
cated accounts."  A  trust  fund,"  or  a  specific  portion  of  such  a  fund," 
cannot  be  recovered  by  an  action  at  law,  the  proper  remedy  being  a 
suit  in  equity  for  an  accounting,'^^  though  after  an  accounting  has  been 
had  and  a  specific  amount  ascertained  to  be  due,  a  legal  action  for  its 
recovery  may  be  maintained.'^  The  accounts  of  a  trustee,  when  the 
trust  is  created  by  the  court,  may  be  settled  in  the  original  suit.^*^  In 
some  jurisdictions,  the  probate  court^^  has  power  to  take  an  account  of 


berger  v.  Franklin,  130  App.  Div,  860, 
115  N.  Y.  Supp.  903,  testamentary 
trust.  N.  C.  —  Martin  v.  Wilhourne, 
66  N.  C.  321.  Pa.  —  Horine  v.  Mengel, 
30  Pa.  Super.  67.  Tenn.  —  Vaccaro  v. 
Cicalla,  89  Tenn.  63,  14  S.  W.  43.^  W. 
Va. —  Wilson  r.  Kennedy,  63  W.  Va.  1, 
59  S.  E.  736.  V/is.  —  Harrigan  v.  Gil- 
christ, 121   Wis.  127,  99  N.  W.  909. 

[a]  A  pure  or  technical  trust  need 
not  exist  in  order  that  equity  may 
have  jurisdiction.  Wilson  v.  Kennedy, 
63  W.  Va.  1,  59  S.  E.  736. 

[b]  Although  the  account  is  neither 
complicated  nor  mutual,  jurisdiction  in 
equity  exists.  Wilson  v.  Kennedy,  63 
W.  Va.  1,  59  S.  E.  736. 

73.  Green  v.  Brooks,  81  Cal.  328,  22 
Pac.  849;  State  v.  Illinois  Cent.  R. 
Co.,  246  111.  188,  92  N.  E.  814. 

74.  Eippe  V.  Stodgill,  61  Wis.  38,  20 
N.  W.  645. 

75.  Maurel  v.  Smith,  220  Fed.  195. 

76.  Nelson  v.  Howard,  o  Md.  327. 

77.  Adams  v.  Purser,  126  App.  Div. 
20,   110   N.   Y.   Supp.   167. 

78.  See  supra,  I,  A,  2,  a. 

[a]  Upon  the  death  of  the  holder 
of  a  life  interest  in  a  trust  fund,  an 
action  at  law  cannot  be  maintained  by 
the  remaindermen  or  on  their  behalf, 
prior  to  an  accounting  in  equity.  Deer- 
ing  r.  Pierce,  149  App.  Div.  10,  133 
N.  Y.   Supp.  582. 

79.  m.  —  Warner  i'.  Mettler,  260 
111.  416,  103  N.  E.  259.  Me.  —  Howard 
V.  Patterson,  72  Me.  57.  N.  T.  — Mer- 
sereau  v.  Bennett,  62  Misc.  356,  115 
N.  Y.  Supp.  ^20. 

[a]  If  an  action  at  law  Is  pending, 
equity  will  not  take  jurisdiction.  Spear 
V.  Coggan,  223  Mass.  156,  111  N.  E. 
793. 

80.  Eice  V.  Merrill,  215  Mass.  419, 
102   N.   E.  414. 

81.  U.  S.  —  Herron  r.  Comstock,  139 
Fed.  370.  71  C.  C.  A.  466,  applying  the 

law  of  Ohio.    Conn Appeal  of  Morse, 

92    Conn.    2S6,    102   Atl.    586,   power   is 
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not  limited  to  compelling  an  annual 
accounting.  Mass.  —  Green  v.  Gaskill, 
175  Mass.  265,  56  N.  E.  560.  N.  J. 
Hill  v.  Hill,  79  N.  J.  Eq.  521,  82  Atl. 
338.  N.  Y.  — People  ex  rcl.  Stafford  f. 
Washburn  (App.  Div.),  176  N.  Y.  Supp. 
833;  In  re  Hoyt,  103  Misc.  614,  170 
N.  Y.  Supp.  846  (but  only  if  testamen- 
tary and  embracing  realty  or  if  con- 
cerning personalty  if  created  by  the 
will  of  a  resident  of  the  state) ;  Mat- 
ter of  Clyne,  72  Misc.  593,  131  N.  Y. 
Supp.  1090,  discussing  the  nature  and 
extent  of  the  jurisdiction.  Pa.  —  In  re 
Kimberly's  Estate,  249  Pa.  475,  95 
Atl.  83.  But  see  In  re  Simpson's  Estate, 
253  Pa.  217,  98  Atl.  35.  Tenn.  — Leach 
V.  Cowan,  125  Tenn.  182,  140  S.  W. 
1070,  Ann.  Cas.  1913C,  188.  Vt.  —  See, 
In  re  Carv 's  Estate,  81  Vt.  112,  69  Atl. 
736. 

[a]  Releases  executed  by  the  bene- 
ficiaries cannot  be  reformed  or  set 
aside  in  a  proceeding  for  an  accounting 
in  the  orphan's  court.  Truitt  v. 
Lawrence,  84  N.  J.  Eq.  488,  94  Atl. 
575. 

[b]  An  executor  who  is  also  named 
testamentary  trustee  and  neglects  for 
a  long  time  to  account  as  executor, 
still  remains  executor  and  may  be  com- 
pelled to  account  by  the  probate  court. 
In  re  Eoach's  Estate,  50  Ore.  179,  92 
Pac.  118. 

[c]  The  trustee  has  a  right  to  have 
his  account  taken  in  the  probate  court. 
Green  v.  Gaskill,  175  Mass.  265,  56 
N.  E.  560. 

[dj  Exclusive  or  Concurrent. —  (1) 
The  jurisdiction  of  the  probate  court 
is,  in  some  states,  an  exclusive  juris- 
diction (Meurer  i;.  Stokes,  246  Pa.  393, 
92  Atl.  506);  in  others  (2)  it  is  con- 
current with  a  court  of  equity.  Evans 
r.  Evans  (N.  J.  Eq.),  57  Atl.  872; 
Mildebcrger  v.  Franklin,  130  App.  Div. 
SOO,  115  N.  Y.  Supp.  903;  Matter  of 
Fogarty,  117  App.  Div.  583,  102  N.  Y. 
Supp.  776.     And  see,  Eunk  v.  Thomas. 
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a  testamentary  trust ;  in  other  states  no  such  power  exists.^^  A  suit  for 
an  accounting  hping  a  suit  in  personam,  can  only  be  maintained  in  a 
court  having  jurisdiction  of  the  person  of  the  trustee.^^  Under  a  testa- 
mentar)''  trust,  the  courts  of  the  state  in  which  the  will  was  probated 
have  jurisdiction  over  the  accounts  of  the  trustee.^* 

c.  Joinder  of  Actio7is.  —  Several,  distinct,  violations  of  a  trust  may 
be  relied  upon  as  the  basis  for  an  accounting  without  making  the  com- 
plaint objectionable  as  stating  more  than  a  single  cause  of  action.^* 
Distinct  causes  of  actions  should  be  separately  stated.^" 

d.  Parties.  —  A  suit  for  an  accounting  may  be  instituted  by  any 
benejficiary,*^  or  by  any  person  who  is  directly  interested  in  the  trust 


138  App.  Div.  789,  123  N,  Y.  Supp. 
523;  Meeks  r.  Meeks,  51  Misc.  538, 
100  N.  Y.  Supp.  667.  (3)  Whether  the 
court  of  equity  will  exercise  jurisdic- 
tion, because  of  the  inadequacy  of  the 
remedy  in  the  probate  court,  will  not 
be  deterniiucd  on  demurrer,  but  when 
the  action  is  brought  on  for  trial. 
Mildebergcr  v.  Franklin,  130  App.  Div. 
860,   115    X.   Y.    Supp.   903. 

[c]  The  personal  representative  of 
a  deceased  trustee  may  be  required  to 
account  either  in  a  court  of  equity  or 
in  the  probate  court.  Post  v.  Ingra- 
ham,  122  App.  Div.  738,  107  N.  Y. 
Supp.  737;  Matter  of  Fogarty,  117 
App.  Div.  5';3,   102  X.   Y.  Supp.  "776. 

[f]  Consent  cannot  give  jurisdiction. 
In  re  Hoyt,  103  Misc.  614,  170  X.  Y. 
Supp.   846. 

fg]  Implied  power  to  do  all  that  is 
necessary  in  exercising  a  jurisdiction 
expressly  granted,  exists.  De  Ladson 
f.   Crawford    (Conn.),   106   Atl.   326. 

82.  Ala.  —  Burch  v.  Gaston,  182  Ala. 
467,  62  So.  508.  Conn.  —  Parsons  r. 
Lyman,  32  Conn.  566.  Mich.  —  Mc- 
Bride  t\  McTntyre.  91  Mich.  406.  51 
N.  W.  1113.  Ore.  —  Zn  re  Roach's  Est., 
50  Ore.  179,  92  Pac.  118.  S.  C.  —  Poole 
V.  Brown,  12   S.  C.  556. 

83.  Tigrett  v.  Taylor,  180  Ala.  296, 
60  So.  858. 

[a]  The  fact  that  incidental  relief 
is  asked  against  property  within  the 
jurisdiction  of  the  court,  if  it  is  found, 
upon  an  accounting  that  plaintiff  is  en- 
titled to  an  interest  in  it,  is  not  suf- 
ficient to  confer  jurisdiction  upon  the 
court,  the  trustee  being  a  non-resident. 
Tigrett  v.  Taylor,  180  Ala.  296,  60  So. 
858. 

fb]  Although  the  trust  property  is 
situated  in  another  state,  if  the  court 
has  jurisdiction  over  the  person  of  the 
trustee  it  may  take  an  account,    Jones 


f.  Jones,  8  Misc.  660,  30   N    Y.  Supp. 
177,   60   X.  Y.   St.  429. 

[c]  The  county  in  which  the  trust 
instrument  is  recorded  is  the  proper 
forum,  in  some  states,  in  which  to 
maintain  an  action  for  an  accounting. 
Cunningham  v.  Fraize,  85  Ky.  35,  2 
S.   W.  551. 

84.  Marsh  v.  Marsh's  Ex'rs.,  73 
N.  J.  Eq.  99,  67  Atl.  706. 

[a]  Ancillary  jurisdiction  exists  in 
the  courts  of  other  states  in  which  real 
property  subject  to  the  trust  is  situ- 
ated, but  proceedings  for  an  accounting 
will  be  stayed  pending  an  accounting 
in  the  courts  of  the  state  havin.g  prim- 
ary jurisdiction.  Marsh  v.  Marsh's 
Ex'rs.,   73  X.  J.  Eq.  99,  67  Atl.  706. 

[b]  The  accounts  of  a  resident  testa- 
mentary trustee  who  has  control  of 
and  legal  title  to  trust  funds  of  a  non- 
resident testator  may  be  settled  by  the 
surrogate's  court,  although  there  is  no 
real  property  situated  in  the  state. 
People  ex  rel.  Safford  v.  Washburn,  105 
Misc.  415,  173  N.  Y.  Supp.  157. 

85.  Donnelly  v.  Lambert,  62  App. 
Div.  189,  70  X.  Y.  Supp.  963;  Garner 
V.  Harmony  Mills,  6  Abb.  X.  C.  (X.  Y.) 
212,  56  How.  Pr.  452,  13  Jones  &  S. 
148.  But  see.  Hazard  v.  Dillou,  34  Fed. 
485. 

86.  Huguley  f.  Gardner,  157  App. 
Div.  720,  142  X.  Y.  Supp.  660. 

87.  Hart  v.  Equitable  Life  Assur. 
Soc,  172  App.  Div.  659,  158  N.  Y. 
Supp.   1063. 

[a]  Under  a  testamentary  trust, 
after  the  lapse  of  such  a  period  of  time 
that  all  debts  and  legacies  are  pre- 
sumed to  have  been  paid,  the  bene- 
ficiary and  not  the  personal  representa- 
tive of  the  estate  should  institute  the 
action.  United  States  Trust  Co.  v. 
Xational  Savs.  &  Tr.  Co.,  37  App.  Cas. 
(D.   C.)    296. 
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eslate.^^  Persons  claiming  an  interest  in  the  fund  may  join  as  plain- 
tiffs although  their  interests  are  several.^^  Where  the  persons  interested 
form  a  numerous  class,  it  is  sufficient  if  a  representative  of  the  class 
appears  in  behalf  of  all  similarly  situated.^"  All  the  beneficiaries,^^  and 
all  persons  to  be  affected  by  the  relief  sought,^-  should  be  made  parties 
to  the  action.  All  the  trustees  are  proper  parties  to  the  action  and  they 
should  ordinarily  all  be  joined  ;''^  but,  since  the  liability  of  trustees  for 
a  breach  of  trust  is  several,^^  it  is  not  necessary  that  all  be  joined  in 
the  action. ^^  A  person  in  possession  of  trust  property,  or  one  who  par- 
ticipated -with  the  trustee  in  accomplishing  the  breach  of  trust,^''  may 
be  joined  with  the  trustee,  though  this  is  not  necessary.^'^ 


[b]  A  "beneficiary  who  has  assigned 
his  interest  cannot  maintain  the  action. 
Wilson  r.  Kent,  38  Colo.  492,  88  Pac. 
461;  .  Ball  v.  Carew,  13  Pick.  (Mass.) 
28. 

88.  Furniss  v.  Furniss,  148  App. 
Div.  211,  133  N.  Y.  Supp.  535  (rever- 
sioners) ;  Doritv  v.  Dority,  40  App. 
Div._  236,  57  N.  Y.  Supp.  1073,  person 
holding  a  contingent  interest. 

[a]  "A  person  only  contingently 
interested  has  no  standing  to  require 
an  accounting  by  a  testamentary 
trustee  without  showing  some  mis- 
management or  other  facts  from 
which  it  may  be  inferred  that  such 
trustees  have  been  guilty  of  waste  or 
that  a  property  right  under  the  trust  is 
likely  to  be  dissipated  or  wasted  *  *  * 
or  that  an  accounting  is  necessary  in 
order  to  preserve  the  corpus  of  the 
trust  property."  Furniss  v.  Furniss, 
148  App.  Div.  211,  133  N.  Y.  Supp.  535. 
And  see,  In  re  Keene's  Appeal,  60  Pa. 
504. 

89.  U.  S.  —  Watson  v.  National  Life 
&  Trust  Co.,  162  Fed.  7,  88  C.  C.  A. 
380.  Ala.  —  McDowell  v.  Brantley,  80 
Ala.  173.  N.  J.  —  Evans  v.  Evans  (N 
J.   Eq.),   57  Atl.   872. 

[a]  A  life  tenant  and  the  remainder- 
men may  join  in  the  action.  McDowell 
V.  Brantley,  80  Ala.  173. 

90.  Watson  v.  National  Life  & 
Trust  Co.,  162,Fed.  7,  88  C.  C.  A.  380; 
Mitchell  V.  Lenox,  2  Paige  (N.  Y.)  280. 
See  the  title   "Parties." 

91.  U.  S.  —  Newman  v.  Schwerin, 
61  Fed.  865,  10  C.  C.  A.  129.  Conn. 
Parsons  v.  Lyman,  32  Conn.  566.  Ga. 
Dill  V.  McGehee,  34  Ga.  438.  Ky. 
Oldham  v.  Collins,  4  J.  J.  Marsh  49. 
N.  J.  —  Speakman  v.  Tatem,  45  N.  J. 
Eq.  388,  17  Atl.  818.  N.  C  — Brantly 
V.  Kee,  58  N.  C,  332.    Wis.  _  Eldredge 
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V.  Putnam,  46  Wis.  205,  50  N.  W.  595. 
[a]  When  a  beneficiary  is  entitled 
to  an  aliquot  part  of  a  definite  and 
ascertained  trust  fund,  the  persons  en- 
titled to  the  remainder  of  the  fund 
need  not  be  made  parties.  McClain's 
Ex'rs.  V.  Babbitt,  62  N.  J.  Eq.  753,  48 
Atl.  543.  But  see  Speakman  v.  Tatem, 
45  N.  J.  Eq.  388,  17  Atl.  818. 

92.  Mass.  —  Cassidy  v.  Shimmin, 
122  Mass.  406.  N.  J.  —  Pence  v.  Pence, 
13  N.  J.  Eq.  257.  N.  Y.  — Donnelly  v. 
Lambert,  62  App.  Div.  189,  70  N.  Y. 
Supp.  963. 

[a]  The  action  is  not  one  in  rem. 
"It  is  a  proceeding  for  the  judicial 
adjustment  of  the  charges  for  personal 
services  and  disbursements  of  a  per- 
son acting  in  a  fiduciary  capacity." 
Parsons  v.  Lyman,  32  Conn.  566,  576. 

93.  Ala,  —  McKinley  v.  Irvine,  13 
Ala.  681.  Cal.  —  Bermingham  v.  Wil- 
cox, 120  Cal.  467,  52  Pac.  822.  N.  Y. 
Hamilton  v.  Faber,  33  Misc.  64,  68  N. 
Y.  Supp.  144. 

94.  Windmuller  v.  Spirits  Distribut- 
ing Co.,  83  N.  J.  Eq.  6,  90  Atl.  249. 

95.  Ala.  —  Fleming  v.  Gilmer,  35 
Ala.  62.  N.  J.  —  Windmuller  v.  Spirits 
Distributing  Co.,  83  N.  J.  Eq.  6,  90 
Atl.  249.  N.  Y.  —  German-American 
Coffee  Co.  v.  Diehl,  86  Misc.  547,  149 
N.    Y.    Supp.    413. 

[a]  Representatives  of  a  deceased 
trustee  are  proper  but  not  necessary 
parties.  Windmuller  v.  'Spirits  Dis- 
tributing Co.,  83  N.  J.  Eq.  6,  90  Atl. 
249;  Evans  v.  Evans  (N.  J.  Eq.),  57 
Atl.  872.  And  see,  Wilkinson  f.  Dodd, 
40  N.  J.  Eq.  123,  141,  3  Atl.  360. 

96.  McBride  v.  Mclntyre,  91  Mich. 
406,  51  N.  W.  1113;  Felton  v.  Long,  43 
N.  C.  224,  he  is  not  a  necessary  party. 

97.  Wilkinson  v.  Podd,  40  N.  J.  Eq. 
123,  3  Atl,  360, 
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e.  Pleadings.— (I.)  Complaint,  ^s  — The  right  of  the  plaintiff  to  main- 
tain the  action,^^  and  the  nature  and  extent  of  his  interest  in  the  trust 
fund.^  must  appear  from  the  pleadings.  The  bill,  petition,  or  complaint 
should  show  that  the  defendant,  as  trustee,  has  received  money  or  prop- 
ertjs-  and  that  a  present  duty  to  account  exists,^  and  must  be  against 
him  in  his  representative  capacity.*  No  averment  of  fraud  is  required.^ 
The  complaint  must  be  certain  to  the  extent  of  apprising  the  defendant 
as  to  what  matters  he  will  be  required  to  account,^  and  any  particular 
breach  of  trust  relied  upon  should  be  specifically  set  forth.^ 

(II.)  Answer.  —  The  rules  applicable  to  answers  in  actions  for  an 
accounting  in  equity  generally  govern  in  the  class  of  actions  here  under 
consideration.* 

(III.)  Counterclaim  and  Set.Off.  —  As  a  general  rule  the  trustee  cannot 
in  an  action  against  him  for  an  accounting,  set  off  or  counterclaim 
upon  a  debt  due  him  by  the  beneficiary .«  But  if  the  equity  involved  is 
clear  and  certain^"  and  grounds  for  recognition  of  an  equitable  set-off 


98.  See  generally  the  title  "Account 
and  Accounting." 

99.  Kunkel  r.  Markell,  26  Md.  390; 
McCuUa  r.  Beadleston,  17  R.  I.  20,  20 
Atl.  11,  the  existence  of  the  trust 
should  be  alleged. 

[a]  If  the  heneficiary  is  deceased,  it 
must  be  alleged  whether  administra- 
tion has  been  had  upon  his  estate,  the 
trust  property  being  personalty.  Gra- 
ham f.  More   (Mo.),  189  S.  W,  1186. 

1.  Wilson  r.  Kent,  38  Colo.  492,  88 
Pae.  461;     Dennis  v.  Dennis,  15  Md.  73. 

2.  Veile  v.  Irwin,  133  Ga.  794,  66 
S.    E.    1087. 

[a]  That  the  defendant  still  has 
trust  money  or  property  need  not  be 
alleged.  Merritt  v.  Mcrritt,  33  Misc. 
230,  67  N.  Y.  Supp.  188.  And  see, 
Green  v.  Brooks,  81  Cal.  328,  22  Pae. 
849;  Doritv  r.  Dority,  40  App.  Div. 
236,  57  N.  Y.  Supp.  1073;  Reading  v. 
Haggin,  58  Hun  4.50,  12  N.  Y.  Supp. 
368.  35  N.  Y.  St.  585. 

[b]  A  bill  insufficient  as  a  bill  for 
an  accounting  cannot  be  maintained  as 
a  proceeding  in  the  nature  of  a  bill 
for  discovery  alone.  Veile  V.  Irwin, 
133   Ga.   794,^66  S.  E.  1087. 

3.  Coram  r.  Davis,  39  Mont.  495,  104 
Pae.  518;  Magauran  v.  Tiffany,  62 
How.   Pr.    (N.   Y.)    251. 

[a]  The  making  of  a  demand  upon 
the  trustee  that  he  account  and  his 
refusal  to  do  so  should  ordinarily  be 
stated.  Coram  v.  Davis.  39  Mont.  49.5, 
104  Pae.  518.  See  generally  the  title 
"Suits   and   Actions." 

4.  Leonard  v.  Pierce,  182  N.  Y.  431, 


75  X.  E.  313,  1  L.  R.  A.  (N.  S.)  161. 

5.  Green  f.  Brooks,  81  Cal.  328,  22 
Pae.   849. 

6.  ni.  — State  V.  Illinois  Cent.  R. 
Co.,  246  111.  188,  92  N.  E.  814.  Md. 
Dennis  v.  Dennis,  15  Md.  73.  Pa.  —  Ex 
parte  Morton,  3  Whart.  170. 

[a]  General  statements  are  permis- 
sible when  such  statements  are  neces- 
sary to  avoid  prolixity.  State  v.  Il- 
linois Cent.  R.  Co.,  246  111.  188,  92  N. 
E.  814;  Loud  v.  Winchester,  64  Mich. 
23,  30   N.   W.   896. 

[b]  Precise  allegations  as  to  mat- 
ters resting  within  the  knowledge  of 
the  defendant  need  not  be  made.  State 
/■  Illinois  Cent.  R.  Co.,  246  111.  188,  92 
X.    E.    814. 

7.  Smith  V.  Smith,  4  Johns.  Ch.  (N. 
Y.)  281.  But  see,  Loud  f.  Winchester, 
64   Mich.   23,   30   N.    W.   896. 

8.  See  2  St.\xdard  Proc.  291,  and 
the  titles:  "Answers;"  "Bills  and 
Answers;"    "Denials." 

9.  U.  S.  —  Scammon  v.  Kimball,  92 
U.  S.  362,  23  L.  ed.  483.  Mass.  —  Ab- 
bott V.  Foote,  146  Mass.  333,  15  N.  E. 
773,  4  Am.  St.  Rep.  314.  Mich. —  First 
Nat.  Bank  v.  Barnum  W.  &  I.  Works, 
58  Mich.  124,  24  N.  W.  543,  55  Am. 
Rep.  660.  Mo.  — Smith  r.  Perry,  197 
Mo.  438,  95  S.  W.  337.  Tenn.  —  Peters 
r.  Nashville  Sav.  Bank,  86  Tenn.  224, 
6   S.   W.  133. 

See  the  title  "Set-Off,  Counterclaim 
and  Recoupment. ' ' 

10.  Smith  f.  Perry,  197  Mo.  438, 
95   S.  W.   337. 
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exist  in  order  that  wrong  or  injustice  may  be  prevented,  a  set-off  may 
be  pleaded,^^ 

f.  Trial.  —  (l.) -In  General.  — Since  it  is  the  duty  of  a  trustee  to  keep 
full  and  accurate  accounts/^  all  presumptions  arising  on  the  hearing 
of  a  proceeding  to  settle  his  accounts  will  be  against  him."  The  settle- 
ment of  annual  or  current  accounts  does  not  render  the  action  of  the 
court  final  or  the  order  res  judicata  upon  the  correctness  of  the  items 
stated.^*  The  rights  of  co-trustees  as  between  themselves  will  not  be 
determined.^^ 

The  findings  should  show  specifically  which  items  of  the  account  are 
allowed  and  which  are  disallowed.^'' 

(II.)  References. —  An  action  for  an  accounting  by  a  trustee  is  one 
in  which  the  propriety  of  an  order  appointing  a  referee  or  master  to 
take  the  account  is  evident  and  such  an  order  is  often  made.^^  Legal 
questions  cannot  however  be  submitted  to  a  referee.^® 

g.  Judgment  or  Decree.  —  The  relief  to  be  awarded  must  be  within 
the  scope  of  the  complaint.^^  The  judgment  or  decree  should  contain  a 
summary  of  the  account  as  stated  and  settled.^''  In  accordance  with  the 
general  rules  elsewhere  treated,^^  it  is  conclusive  upon  alP^  the  parties 


11.  Smith  V.  Perry,  197  Mo.  438, 
95  S.  W.  337,  where  the  beneficiary  waa 
insolvent.  See  generally  the  title  "Set- 
Oflf,  Counterclaim  and  Eecoupment." 

12.  Cal.  —  Purdy  v.  Johnson,  174 
Cal.  521,  163  Pac.  893.  N.  Y.  — Ithell 
V.  Malone,  154  N.  Y.  Supp.  275.  Pa. 
Mintz  V.  Brock,  193  Pa.  294,  44  Atl. 
417.  ^_^ 

13.  Purdy  v.  Johnson,  174  Cal.  slT, 
163  Pac.  893. 

[a]  Where  the  beneficiary  has  ac- 
quiesced in  loose  business  transactions 
by  the  trustee,  an  accurate  accounting 
will  not  be  required.  Chirurg  v.  Ames, 
138  Iowa  697,  116  N.    W.  865. 

14.  Mass Blake    v.    Pegram,    101 

Mass.  592.  Tex.  —  Seawell  v.  Green- 
way,  22  Tex.  691,  75  Am.  Dec.  794. 
Wyo.  —  International  Trust  Co.  i-.  Pres- 
ton,  24   Wyo.    163,    156   Pac.    1128. 

[a]  The  trustee  may  waive  the  right 
to  stand  upon  the  order  settling  a  cur- 
rent account.  Purdv  v.  Johnson,  174 
Cal.  521,  163   Pac.   893. 

15.  Bermingham  v.  Wilcox,  120  Cal. 
467,  52  Pac.  822. 

16.  Purdy  v.  Johnson,  174  Cal.  521, 
163  Pac.  893. 

17.  Mich.  —  Perrin  v.  Lepper,  72 
Mich.  454,  40  N.  W.  859.  Miss.  —  Heb- 
ron V.  Kelly,  77  Miss.  48,  23  So.  641, 
25  So.  877.  N.  Y.  — Barnes  v.  Gar- 
diner, 140  App.  Div.  395,  125  N.  Y. 
Supp.  433. 

Vol.  XXV 


Procedure  in  regard  to  references 
generally,  see  the  title,  "References." 

18.  Easter  v.  Ealston,  32  App.  Cas. 
(D.  C.)    12. 

[a]  If  the  defendant  denies  the 
existence  of  a  trust  or  the  receipt  of 
trust  property  the  court  should  de- 
termine this  issue  before  ordering  any 
reference.  Easter  v.  Ralston,  32  App. 
Cas.    (D.    C.)    12. 

[b]  Issues  which  arise  upon  the 
pleadings  cannot  be  referred.  Barnes 
V.  Gardiner,  140  App.  Div.  395,  125 
N.    Y.    Supp.   433. 

[c]  The  validity  or  inralidity  of 
specific  transactions  should  be  deter- 
mined bv  the  court  itself.  Barnes  v. 
Gardiner,  140  App.  Div.  395,  125  N.  Y. 
Supp.  433. 

19.  Md.  —  Zimmerman  v.  Fraley,  70 
Md.  561,  17  Atl.  560.  Miss.  —  Tucker 
V.  Cocke,  32  Miss.  184.  S.  C.  —  Nobles 
V.  Hogg,  36  S.  C.  322,  15  S.  E.  359. 

20.  Matter  of  Boyer,  68  Misc.  6, 
124  N.  Y.  Supp.  892. 

21.  See  the  titles:  "Judgments;" 
"Resi  Judicata." 

22.  Matter  of  Elting,  93  App.  Div. 
516,  87  N.  Y.   Supp.   833. 

[a]  Persons  over  whom  jurisdic- 
tion was  not  acquired  are  not  bound  by 
the  decree.  Kendall  v.  De  Forest,  101 
Fed.  167,  41  C.  C.  A.  259;  Abbott  V. 
Foote,  146  Mass.  333,  15  N.  E.  773,  4 
Am.  St.  Rep.  314. 
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thereto  as  to  all  matters  in  issue,"  and  is  not  subject  to  collateral 
attack.-*  Equitable  relief  may  be  obtained  against  a  decree  settling  a 
trustee's  account  which  was  obtained  by  extrinsic  fraud,  or  by  accident 
or  mistake.^^ 

3.  Compensation.  —  The  amount  of  the  commission  or  compensation 
to  which  a  trustee  is  entitled  is  ordinarily  to  be  determined  as  an  inci- 
dent to  his  accounting  in  a  court  of  equity.'^  Until  the  compensation 
to  which  a  trustee  may  be  entitled,  has  been  ascertained  and  ordered 
paid  by  judicial  proceedings,  the  trustee  is  not  entitled  to  it;"  but 
where  the  trustee  settles  with  the  beneficiary  who  accepts  the  trust 
fund  he  may  deduct  and  retain  the  amount  due  him  for  his  services.^* 
A  forfeiture  of  the  commissions  to  which  a  trustee  is  regularly  en- 
titled can  be  made  only  after  he  has  been  notified  of  the  charge  against 
him  and  given  an  opportunity  to  be  heard.^^ 

I.  Bonds.  —  1.  In  General.  —  Upon  the  application  of  any  person 
interested,^"  by  motion  or  petition,^i  setting  forth  a  sufficient  ground 
for  the  relief,^-  a  court  of  equity  having  general  jurisdiction  over 
trusts,^^  will  compel  a  trustee  to  execute  a  bond  for  the  faithful  per- 
formance of  his  duties,  when  the  giving  of  the  bond  is  required  by 
statute  or,  in  the  opinion  of  the  court  is  rendered  advisable  by  the  cir- 
cumstances of  the  case.^* 


23.  In  re  Blake's  Est.,  157  Cal.  44S, 
108  Pac.  287;  Ensign  v.  Barker,  191 
Mass.  323,  77  N.  E.  719. 

24.  Hord  v.  Bradbury,  156  Ind.  30, 
59  N.  E.  31.  See  the  title  "Judg- 
ments." 

25.  Cal.  —  Aldrieh  v.  Barton,  ]38 
Cal.  220,  71  Pac.  169,  94  Am.  t?t.  Rep. 
43,  fraud.  Ind.  —  Boyd  v.  Caldwell,  95 
Ind.  392.  N.  J.  —  In're  Baker,  61  N.  J. 
Eq.    592,    47    Atl.    1046. 

26.  Jenkins  f.  Whvte,  62  Md.  427; 
Hazard  v.  Coyle,  26  R.  I.  361,  58  Atl. 
987,  assumpsit  for  commissions  cannot 
be  maintained. 

27.  Neb.  —  Robinson  v.  Tower,  95 
Neb.  198,  145  N.  W.  348.  N.  Y.— Beard 
f.  Beard,  140  N.  Y.  260,  35  N.  E.  488. 
Pa.  —  Z«  re  Bosler's  Estate,  161  Pa. 
457,  29  Atl.  57. 

[a]  Withholding  funds  of  the  estate 
before  an  allowance  has  been  made  by 
the  court,  constitutes  a  conversion. 
Robinson  r.  Tower,  95  Neb.  198,  145 
N    W.  348. 

28.  Beard  v.  Beard,  140  N.  Y.  260, 
35   N.   E.   488. 

29.  Ellicott  V.  Ellicott,  6  Gill  &  J. 
(Md.)   35. 

30.  Thiebaud  v.  Dufour,  54  Ind. 
320;  Coudon  v.  Updegraf,  117  Md.  71, 
83  Atl.  145. 

31.  Ind.  —  Thiebaud   v.   Dufour,    54 


Ind.  32-0.  N.  J.  —  Holcomb  v.  Coryell, 
12  N.  J.  Eq.  289.  N.  Y.  — Matter  of 
Clute',  80  N.  Y.  651.  N.  C.  —  Gray  v. 
Gaither,  74  N.  C.  237.  Pa.  —  In  re 
llano's  Estate,  8  Pa.  Dist.  353.  Va. 
Lackland  v.  Davenport,  84  Va.  638,  5 
S.  E.  540. 

fa]  No  summons  or  process  is  neces- 
sary though  reasonable  notice  of  the 
application  must  be  given  the  trustee. 
Thiebaud  v.  Dufour,  54  Ind.  320. 

[b]  The  court  of  its  own  motion 
will  not  ordinarily  require  the  giving 
of  a  bond.  Crawford  v.  Creswell,  55 
Ala.   497. 

32.  Thiebaud  v.  Dufour,  54  Ind. 
320;     Strayhorn  v.  Green,  92  N.  C.  119. 

[a]  An  allegation  that  the  trustee 
has  loaned  a  large  sum  of  money  with- 
out security,  shows  the  necessity  for 
his  giving  a  bond.  Coudon  v.  UpdBr 
graf,  117  Md.  71,  83  Atl.  146. 

33.  Mandel  v.  Peay,  20  Ark.  325; 
Thiebaud    v.   Dufour,   .54   Ind.   320. 

[a]  In  the  case  of  a  testamentary- 
trust,  application  for  the  giving  of  a 
■bond  by  the  trustee  should  be  made  to 
the  equity  court  rather  than  the  pro- 
bate court,  in  some  states.  Coudon  v. 
Updegraf,   117  Md.  71,  83   Atl.   145. 

34.  Ind.  —  Ex  parte  Kilgore,  120 
Ind.  94,  22  N.  E.  104.  Me.  —  Dresser 
V.  Dresser,  46  Me.  48.  Md.  —  Coudon 
V.  Updegraf,   117  Md.   71,  83  Atl.   145, 
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2.  Actions  Upon  Bonds.  —  Actions  upon  the  bonds  of  trustees  differ 
in  no  material  respect  from  actions  upon  the  bonds  given  by  other  fi- 
duciaries.^* 


under  a  statute,  N.  J.  —  Holcomb  v. 
Coryell,  12  N.  J.  Eq.  289.  S.  C— Clarke 
V.  Saxon,  1  Hill  Eq.  69,  implied  trust. 
35.  Harmon  v.  Weston,  215  Mass. 
242,  102  N.  E.  470.  See  generally  the 
titles:  "Bonds;"  "Executors  and  Ad- 
ministrators;" "Guardian  and  Ward;" 
"Officers;"  "Sheriffs,  Constables  and 
Marshals."  See  also  the  titles;  "Im- 
plied and  Express  Agreements;"  "Par- 
ties. ' ' 

[a]  Jurisdiction.  —  (1)  An  action 
upon  a  trustee's  bond  should  ordinarily 
be  an  action  at  law.  Brooks  v.  Brooke, 
12  Gill  &  J.  (Md.)  306,  38  Am.  Dec. 
310.  (2)  But  if  for  any  reason  the 
legal  relief  would  be  inadequate,  a 
court  of  equity  will  take  jurisdiction. 
Andrews  V.  Ford,  106  Ala.  173,  16  So. 
446  (where  the  trustee  had  abandoned 
the  trust  and  removed  from  the  state); 
Brooks  V.  Brooke,  12  Gill  &  J.  (Md.) 
306,  38  Am.  Dec.  310,  relief  will  be 
granted  in  case  of  accident,  mistake, 
or  surprise. 

[b]  Conditions  Precedent. —  (1)  An 
action  against  the  sureties  cannot 
ordinarily  be  maintained  until  after 
the  default  of  the  trustee  has  been 
established.  Floyd  v.  Gilliam,  59  N,  C. 
183;  Davant  v.  Pope,  6  Rich.  L.  (S.  C.) 
247.  (2)  But  under  exceptional  circum- 
stances this   is   not  required.       Mass. 


Herbert  v.  Squire,  186  Mass.  189,  71 
N.  E.  534,  action  on  a  special  bond. 
N.  Y.  —  Yates  v.  Thomas,  35  Misc.  552, 
71  N.  Y,  Supp.  1113,  where  the  trustee 
is  beyond  the  jurisdiction  of  the  court. 
Pa.  — Com.  V.  Allen,  254  Pa.  474,  98 
Atl.  1056,  where  the  trustee  has  ab- 
sconded and  is  bankrupt. 

[c]  The  Judgment  Against  the 
Trustee  Is  Conclusive  Upon  the  Surety. 
Ky.  — United  States  Fidelity  &  Guar- 
anty Co.  V.  Carter,  158  Ky.  737,  166 
S.  W.  238.  Mass.  —  Appeal  of  Glover, 
167  Mass.  280,  45  N.  E.  744.  Pa. 
Com.  V.  Fidelity  &  Deposit  Co.,  224  Pa. 
95,  73  Atl.  327,  132  Am.  St.  Rep.  755. 

[d]  Parties. —  (1)  A  substituted 
trustee  is  the  real  party  in  interest  en- 
titled to  maintain  the  action.  Meyer 
V.  Barth,  97  Wis.  352,  72  N.  W.  748,  65 
Am.  St.  Rep.  124.  (2)  An  action  on  a 
bond  given  to  the  state  may  be  insti- 
tuted for  the  use  of  a  substituted 
trustee.  Com.  v.  Allen,  254  Pa.  474, 
98   Atl.   1056. 

[e]  Form  of  complaint  under  the 
Alabama  statute,  see  Ladd  v.  Smith 
(Ala.),  10   So.  836. 

[f]  Summary  proceedings  may  be 
maintained!  upon  the  bond  in  some 
states.  Dickinson  v.  Trout,  8  Bush 
(Ky.)  441.  See  the  title  "Summary 
Proceedings." 


TURNPIKES  AND  TOLL  ROADS— See  Private  and  Toll  Roads; 
Public  Service  Corporations. 


UBI  JUS  IBI  REMEDIUM.— See  Cause  of  Action;  Remedy. 
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I.  NECESSITY  OF  PLEADINa,  143 

II.  HOW  PLEADED,  144 

III.  REPLICATION,  146 

CROSS-REFERENCES: 

Illegality,  How  Pleaded. 

Generally  as  to  pleading  corporate  capacity,  see  the  titles,  "Corpora- 
tions;" "Municipal  Corporations." 

Injunction  by  stockholders  to  prevent  the  doing  of  ultra  vires  acts, 
see  ''Stock  and  Stockholders." 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 


I.  NECESSITY  OF  PLEADING.  —  Ultra  vires  is  usually  regarded 
as  an  affirmative  defense  which  must  be  specially  pleaded,^  and  it 


1.     U.   S.  —  Breakwater   Co.   v.   Don- 
ovan, 218  Fed.   340,  134  C.  C.  A.   148. 
Ala.  —  Southern     States    Fire     &    Cas- 
ualty   Ins.    Co.    V.    Lunsford,    192    Ala. 
76,  68   So.   273;   Marengo   Abstract   Co. 
V.   C.   W.  Hooper   &   Co.,  174  Ala.  497, 
56    So.   5S0;    National    Guarantee   L.   & 
T.  Co.  r.  Yeatnian,  121  Ala.  594,  25  So. 
1003.    Ariz.  —  Arizona  Life  Ins.  Co.  v. 
Lindell,  15  Ariz.  471,  140  Pac.  60.   Ark. 
Winer  r.  Bank  of  Blvtheville,  89  Ark. 
435,  117   S.  W.   232,  131   Am.  St.  Eep. 
102;    Simon   V.    Calfee,   80    Ark.   65,   95 
S.  W.   1011.    Idaho.  —  Meholin  v.   Carl- 
son,   17    Idaho    742,    107    Pac.    755,    134 
Am.   St.  Eep.   286.    111.  —  Lake   St.   El. 
R.   Co.    r.   Carmiehael,    184   111.    348,   56 
N.   E.   372,   affirming   82   111.   App.   344; 
Weigel  V.  W.  C.  Reebie  &  Bro.  Co.,  192 
111.   App.   283;   Chicago  Pneumatic  Tool 
Co.  V.  Munsell,  107  111.  App.  344;  Krip- 
ner  v.  Lincoln,   66  111.   App.   532.    Ind. 
Charleston   &  J.  Tpk.  Co.  v.  Willey,  16 
Ind.    34.     la.  —  Frances   r.    Sharon.   143 
Iowa   730,   121    N.    W.   523;    Iowa   Busi- 
ness Men's  B.  &  L.  Assn.  r.  Berlau,  125 
Iowa  22.  98  N.   W.  766;  Evan  v.  Lone 
Tree,  122  Iowa  420,  98  N.  W.  287j  Com- 


mercial Bank  v.  King,  47  Iowa  64.  Ky. 
Martin  v.  Kentucky  Lands  Inv.  Co., 
146  Ky.  525,  142  S.  W.  1038,  Ann.  Cas. 
1913C,"  332;  Louisville  Tobacco  Ware- 
house Co.  f.  Stewart,  24  Ky.  L.  Eep. 
934,  70  S.  W.  285;  Greene  V.  Middles- 
borough  Town  &  Lands  Co.,  22  Ky.  L. 
Eep.  1715,  61  S.  W.  288.  La.  —  New 
Iberia  Eice  Mill  Co.  v.  Eomero,  105  La. 
439,  29  So.  876.  Md.  —  Conowingo  Land 
Co.  V.  McGaw,  124  Md.  643,  93  Atl.  222; 
Hagerstown  Brewing  Co.  r.  Gates,  117 
Md.  348,  83  Atl.  570.  Mass.  —  Nashua 
&  L.  E.  Corp.  V.  Boston  &  L.  E.  Corp., 

157  Mass.  268,  31  N.  E.  1060.  Mo. 
Eiehard  Hanlon  Millinery  Co.  V.  Mis- 
sissippi Valley  Trust  Co.,  251  Mo.  553, 

158  S  W.  359;  German  Sav.  Inst.  v. 
Jacoby,  97  Mo.  617,  11  S.  W.  256; 
Hough  r.  St.  Louis  Car  Co.,  182  Mo. 
App.  718,  165  S.  W.  1161;  Newland  V. 
Modern  Woodmen,  168  Mo.  App.  311, 
153  S.  W.  1097;  Williams  v.  Verity,  98 
Mo.  App.  654,  73  S.  W.  732.  Neb. 
Citizens'  State  Bank  r.  Pence,  59  Neb. 
579,  81  N.  W.  623.  N.  Y.  —  Strodl  v. 
Farrish-Stafford  Co.,  145  App.  Div.  406, 
130  N.  Y.  Supp.  35,  reversing  122  N.  Y. 
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seems  the  question  cannot  be  raised  on  a  motion  to  dismiss."  Of  course 
if  the  want  of  power  to  do  an  act  appears  on  the  face  of  the  pleading, 
general  demurrer  will  lie,^  as  where  the  act  alleged  is  an  attempt  to 
exercise  a  power  forbidden  by  statute  ;*  but  demurrer  does  not  lie  to  a 
complaint  because  it  does  not  show  on  its  face  the  power  of  plaintiff 
corporation  to  do  the  acts  on  which  it  bases  its  right  of  action.^ 

II.  HOW  PLEADED.  —  It  follows  from  the  foregoing  rules  that  the 
defense  of  ultra  vires  is  not  raised  by  a  general  denial,^  nor  by  the  gen- 
eral issue,^  except,  in  some  jurisdictions,  where  notice  of  the  special 


Supp.  609;  Bacon  v.  Montauk  Brew. 
Co.,  1,30  App.  Div.  737,  115  N.  Y.  Supp. 
617;  Karsch  v.  Pottier  etc.  Co.,  82  App. 
Div,  230,  81  N.  Y.  Supp.  782;  Eichmond 
Co.  Soc.  V.  New  York,  73  App.  Div.  607, 
77  N.  Y.  Supp.  41;  Keating  v.  Amer- 
ican Brew.  Co.,  62  App.  Div.  501,  71 
N.  Y.  Supp.  95;  Hess  f.  Sloane,  66  App. 
Div.  522,  73  N.  Y.  Supp.  313  (judgment 
a  firmed,  173  N.  Y.  616,  66  N.  E.  1110); 
Griesa  v.  Massachusetts  Ben.  Assn.,  60 
Hun  581,  15  N.  Y.  Supp.  71,  affirmed, 
133  N.  Y.  619,  30  N.  E.  1146.  Ore. 
United  States  Mtg.  Co.  v.  McClure,  42 
Ore.  190,  70  Pac.  543,  writ  of  error 
dismissed,  197  U.  S.  624,  25  Sup.  Ct. 
798,  49  L.  ed.  911.  Wis.  —  Farmers'  & 
Millers'  Bank  v.  Detroit  &  M.  R.  Co., 
17  Wis.  372. 

[a]  Particularly  Where  the  Cor- 
poration is  Foreign.  —  Griesa  v.  Mass- 
achusetts Benefit  Assn.,  60  Hun  581, 
15  N.  Y.  Supp.  71. 

2.  Keating  v.  American  Brew.  Co., 
62  App.  Div.  501,  71  N.  Y.  Supp.  95. 

3.  U.  S Forest  v.  St.  Francis  Le- 
vee Dist.,  77  Fed.  555;  Oregonian  Ry. 
Co.  V.  Oregon  Ry.  &  Nav.  Co.,  22  Fed. 
245.  Tex.  —  Markowitz  v.  Greenwall 
etc  Co.  (Tex.  Civ.  App.),  75  S.  W.  74, 
317,  Wis.  —  Madison,  W,  &  M.  Plank 
Road  Co,  V.  Watertown  &  P  Plank 
Road  Co.,  7  Wis.  59. 

fa]  Must  Appear  by  Complaint  or 
Exhibits.  —  Seamless  Pressed  S,  &  Mfg. 
Co.  V.  Monroe.  57  Ind.  App.  136,  106 
N.  E.  538. 

[b]  Where  a  contra<;t  of  partner- 
ship between  a  corporation  and  othera 
is  alleged,  the  question  of  ultra  vires 
may  be  raised  by  demurrer,  since  such 
a  contract  is  beyond  the  power  of  any 
corporation.  Markowitz  v.  Greenwall 
etc  Co,  (Tex.  Civ.  App.),  75  S.  W.  74, 
317. 

[c]  An  answer  may  be  demurred  to 
which  shows  on  its  face  that  the  trans- 
action is  not  ultra  vires  as  the  answer 
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alleges.  Mason  v.  Standard  Dist.  etc. 
Co.,  85  App.  Div.  520,  83  N.  Y.  Supp. 
343. 

4.  State  t:  Bankers'  Trust  Co.,  157 
Mo.  App.  557,  138  S.  W.  669.  Corpor- 
ation in  a  petition  intervening  in  re- 
ceivership proceedings,  set  up  the  do- 
ing of  a  banking  business  through  the 
ownership  and  control  of  bank  stock, 
being  "a,  clear  and  flagrant  evasion 
and  violation  of  law." 

5.  Minn.  —  Bell  v.  Mendenhall,  71 
Minn.  331,  73  N.  W.  1086,  only  allega- 
tion was  that  plaintiff  was  a  corpor- 
ation organized  under  the  laws  of  the 
state.  Mo.  —  Glendale  Lumb.  Co.  v. 
Beekman  Lumb.  Co.,  152  Mo.  App.  386, 
133  S.  W.  384,  Ore.  — United  States 
Mtg.  Co.  V.  McClure,  42  Ore.  190,  70 
Pac.  543,  writ  of  error  dismissed,  197 
U.  S.  624,  25  Sup.  Ct.  798,  49  L.  ed. 
911. 

As  to  necessity  of  affirmative  allega- 
tion by  corporation  that  it  has  power, 
see  5  Standard  Proc.  649. 

That  municipal  corporation  seeking 
to  avoid  its  own  contract  must  plead 
ultra  vires,  see  20  Standard  Proc.  106. 

6.  Idaho.  —  Meholin  v.  Carlson,  17 
Idaho  742,  107  Pac.  755,  134  Am.  St. 
Rep.  286.  Ind.  —  Charleston  &  J.  Tpk. 
Co.  V.  Willey,  16  Ind.  34.  Mo. —  Hough 
V.  St.  Louis  Car  Co.,  182  Mo.  App.  718, 
165  S.  W.  1161.  Neb.  —  Citizens '  State 
Bank  v.  Pence,  59  Neb,  579,  81  N,  W. 
623.  N.  Y.  — Stanton  v.  Erie  R.  Co., 
131  App.  Div.  879,  116  N,  Y.  Supp,  375; 
Keating  v.  American  Brew,  Co.,  62 
App.  Div.  501,  71    N.  Y.  Supp.  95. 

See  generally  the  title  "Denials." 

7.  See  cases  cited,  supra,  T.  But  see 
Badger  v.  Inlet  Swamp  Drainage  Dist., 
42  111.  App.  79.  But  compare  Chicago 
Pneumatic  Tool  Co.  v.  Munsell,  107  HI. 
App.  344,  holding  that  ultra  vires  can- 
not be  raised  on  a  plea  of  non-assump- 
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defense  is  given,^  or  in  ease  of  a  foreign  corporation,^  for  the  defense 
is  in  the  nature  of  confession  and  avoidance.^"  The  facts  showing  the 
want  of  authority  should  be  pleaded/^  and  of  course  the  facts  must  be 
set  out  sufficiently  to  show  what  particular  act  is  claimed  to  be  ultra 
vires/-^  The  pleading  should  be  full  and  explicit,  certain  and  definite 
so  that  the  court  can  ascertain  whether  or  not  the  transaction  was  sanc- 
tioned in  law.^^  Where  the  charter  is  by  private  act,  it  must  be  pleaded 
to  show  the  want  of  power,"  and  the  articles  of  incorporation,  rather 
than  the  legal  effect  thereof,  should  be  pleaded. ^^  In  pleading  that  the 
act  of  a  foreign  corporation  is  ultra  vires  one  should  plead  the  charter, 
or  the  laws  of  the  state  where  it  was  organized,  or  both^*^  such  charter 


sit  where  a  corporation  is  sued  on  its 
contract  for  goods  manufactured  and 
delivered. 

8.  Blackwood  r.  Lansing  Chamber 
of  Com.,  178  Mich.  321,  144  N.  W.  823; 
Niles  I".  Benton  Harbor  etc.  R.  Co.,  154 
Mich.   378,   117    N.   W.  937. 

[a]  It  is  incident  to  all  corpora- 
tions to  hold  property  and  so  it  will  be 
presumed  that  the  corporation  had  thp 
power  unless  notice  be  given  of  intent 
to  raise  the  question.  New  Haven 
Steam-Boat  &  Transp.  Co.  v.  Vander- 
bilt,  16  Conn.  420. 

9.  See   infra,  this  note. 

fa]  The  court  does  not  judicially 
know  the  powers  of  the  foreign  corpor- 
ation and  it  must  prove  them  as  part 
of  its  case.  By  denying  the  contract 
defendant  denies  any  part  of  it,  in- 
cluding the  power  to  make  it.  Phenix 
Bank  r.  Curtis,  14  Conn.  437,  36  Am. 
Dec.  492. 

10.  Lewis  V.  Clyde  Steamship  Co., 
131  N.  C.  652,  42  S.  E.  969,  132  N.  C. 
904,  44  S.  E.  666.  See  generally  the 
title  "Confession  and  Avoidance." 

11.  Winer  r.  Bank  of  Blvtheville,  89 
Ark.  435,  117  S.  W.  232,  131  Am.  St. 
Rep.  102. 

[a]  A  special  demurrer  should  have 
been  met  by  at  least  one  good  reason 
why  the  act  was  ultra  vires.  Hart  v. 
Phenix  Ins.  Co.,  113  Ga.  859,  39  S.  E. 
304. 

[b]  Power  to  purchase  land  being 
questioned  facts  must  be  alleged  show- 
ing that  the  land  was  not  of  a  nature 
that  the  corporation  could  purchase. 
Kentucky  Lumb.  Co.  v.  Green,  87  Ky. 
257.  88  S.  W.  439. 

[c]  Must  not  plead  a  mere  legal 
conclusion  as  that  the  corporation 
"was  not  a  legal  legatee."  Alabama 
Conference   M.  E.   Church  v.  Price,  42 


Ala.  39.  But  see  Marengo  Abstract  Co. 
r.  C.  W.  Hooper  &  Co.,  174  Ala.  497,  56 
So.  580,  sustaining  the  simple  allega- 
tion that  the  contract  was  "ultra  vires 
the  corporation"  or  was  "ultra  vires 
the  charter  of  the  corporation." 

12.  Leo  r.  Union  Pacific  Rv.  Co.,  19 
Fed.  283. 

13.  Madison  W.  &  M.  Plank  Road 
Co.  r.  Watertown  etc.   Co.,  5  Wis.   173. 

[a]  Power  Claimed  Under  an 
Amendment  to  Articles.  —  The  answer 
must  show  that  the  amendment  was 
prior  to  the  filing  of  the  bill  or  the  un- 
certainty will  be  resolved  most 
strongly  against  the  pleader.  Greene 
V.  Aurora  Ry.  Co.,  158  Fed.  909. 

14.  Alabama  Conference  M.  E. 
Church  V.  Price,  42  Ala.  39;  Charleston 
&  J.  Tpk.  Co.  i\  Willcy,  16  Tnd.  34. 

As  to  necessity  of  pleading  statutes 
generally,  see   the   title   "Statutes." 

15.  See  infra,  this  note. 

[a]  Portion  of  the  articles  specify- 
ing the  business  should  be  pleaded  and 
not  the  mere  legal  conclusion  as  to 
what  the  business  of  the  corporation 
was.  Trimble  r.  American  Sugar  Re- 
fining Co.,  61  N.  J.  Eq.  340,  48  Atl.  912. 

[b]  A  defense  predicated  on  by- 
laws should  set  them  out  and  not  their 
legal  effect.  Bloomington  Mut.  Life. 
Ben.  Assn.  v.  Blue,  120  111.  121,  11  N. 
E.  331,  60  Am.  Rep.  558;  Gray  v.  Na- 
tional Ben.  Assn.,  Ill  Ind.  531,  11  N. 
E.  477. 

16.  Life  Assn.  of  America  v.  Cook, 
20  Kan.  19.  Compare  Phenix  Bank  v. 
Curtis,  14  Conn.  437,  36  Am.  Dec.  492. 

[a]  A  foreign  corporation  pleading 
that  an  act  was  beyond  its  powers 
must  plead  the  statute  on  which  its 
want  of  power  is  based.  Mason  v. 
Standard  Dist.  etc.  Co.,  85  App.  Div. 
520,    83    N.    Y.    Supp.    343;    Griesa    v. 
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and  laws,  but  a  defendant  national  bank  need  not  set  out  the  federal 
statute,  which  shows  that  the  act  was  ultra  vires.^'^ 

The  plea  must  be  verified  as  in  other  cases.^^ 

III.  Replication.  —  The  replication  de  injuria  is  no  reply  to  a  plea 
of  ultra  vires.^^  It  is  not  a  departure  for  the  plaintiff  in  his  reply  to 
defendant  corporation's  plea  of  ultra  vires,  to  set  out  the  facts  show- 
ing that  defendant  had  the  power.^" 


Massachusetts  Benefit  Assn.,  60  Hun 
581,  15  N.  Y.  Supp.  71,  judgment  af- 
firmed, 133  N.  Y.  619,  30  k.  E.  1146. 

17.  Metropolitan  Stock  Exch.  v.  Na- 
tional Bank,  76  Vt.  303,  57  Atl.  101. 

18.  Northwestern  Brew.  Co.  v. 
Manion,  44  111.  App.  424  (denial  of 
power  to  execute  lease);  Citizens' 
Sav.  -  Bank  v.  Globe  Brass  Wks.,  155 
Mich.  3,  118  N.  W.  507,  denial  of  power 
to  execute  note  sued  on.  See  generally 
the  title  "Verification." 


19.  Metropolitan  Stock  Exch.  v. 
National  Bank,  76  Vt.  303,  57  Atl. 
101.  The  plea  of  ultra  vires  denies  the 
making  of  the  alleged  agreement  on 
the  ground  of  want  of  power  to  make. 
"In  the  nature  of  things  it  is  no  reply- 
to  such  a  plea  to  allege  that  the  de- 
fendant of  its  own  wrong  and  with- 
out the  cause  alleged  in  the  plea  dis- 
regarded its  promise  and   agreement." 

20.  Horst  V.  Lewis,  71  Neb.  365,  98 
N.  W.  1046,  103  N.  W.  460. 


UNCERTAINTY.— See  Certainty  in  Pleading. 
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CROSS-REFERENCES: 

Bonds;  Recognizances  and  Bail; 

Forthcoming  Bonds ;  Security  for  Costs ; 

Justices  of  the  Peace;  Security  To  Keep  the  Peace; 

Justification  of  Sureties;  Supersedeas  and  Stay  of  Proceedings. 

In  admiralty,  see  1  Standard  Proc.  505. 

For  further  references  and  cross-  references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 


I.  UNDERTAKINGS  GENERALLY.  —  A.  Definitions,  Nature 
AND  Distinctions.  —  1.  Undertaking.  —  An  "undertaking"  has  been 
defined  to  be  a  promise  or  assumption  of  liability  to  perform  a  judg- 
ment or  to  pay  damages  and  costs,^  a  simple  contract,  or  a  conditional 
promise  for  the  payment  of  money.^  While  it  is  distinct  from,^  and 
differs  in  form*  from  a  bond,  in  that  it  is  without  a  fixed  penalty,^  con- 
dition,'' or  seal,^  its  essential  purpose  and  effect  are  the  same  as  those 
of  a  bond  to  give  the  guaranty  of  an  additional  person  a  security  for 
the  costs  and  damages  that  may  result  from  a  failure  to  perform  the 
act  to  be  performed.*  It  is  also  distinct  from  a  recognizance^  in  that  it 
contains  nothing  in  the  nature  of  a  confession  of  judgment,^"  although 


1.  Tenney  v.  Taylor,  1  App.  Cas. 
(D.  C),  223,  229. 

[a]  Other  Definitions.  —  (1)  An 
undertaking  is  a  promise,  pledge,  or 
guarantee.  Tenney  v.  Taylor,  1  App. 
Cas.  (D.  C.)  223,  229,  quoting  Webster. 
(2)  It  is  an  engagement  by  one  of  the 
parties  to  a  contract  to  another,  and 
not  the  mutual  engagement  of  the  par- 
ties. Tenney  v.  Taylor,  1  App.  Cas. 
(D.  C),  223,  229  (quoting  Bouv.  L. 
Diet.).  (3)  An  undertaking  is  an  orig- 
inal and  independent  contract  on  the 
part  of  the  sureties.  Sacramento  v. 
Dunlap,  14  Cal.  421,  423. 

[b]  In  a  broad,  sense,  the  word 
"undertaking"  includes  an  indorse- 
ment on  a  writ  to  pay  costs.  Pull- 
man 's  Palace-Car  Co.  v.  Washburn,  66 
Fed.    790. 

2.  Whitney  v,  Darrow,  5  Ore.  442; 
State  V.  Hays,  2  Ore.  314,  318. 

3.  Ariz.  —  .Johnston  v.  Letson,  3 
Ariz.  344,  29  Pac.  893.    D.  C.  —  Tenney 
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V.  Taylor,  1  App.  Cas.  223,  229.  Minn. 
Schweigel  v.  L.  A.  Shakman  Co.,  78 
Minn.  142,  148,  80  N.  W.  871,  81  N.  W. 
529. 

See  infra,  I,  A,  2. 

4.  Tenney  v.  Taylor,  1  App.  Cas.  (D. 
C.)   223,  229. 

5.  Tenney  v.  Taylor,  1  App.  Cas. 
(D.  C.)  223,  229.     See  infra,  I,  D,  2. 

6.  Tenney  v.  Taylor,  1  App.  Cas. 
(D.  C.)  223,  229.     See  infra,  I,  D,  3. 

7.  Tenney  t\  Taylor,  1  App.  Cas. 
(D.  C.)  223,  229;  King  v.  Elling,  24 
Mont.  470,  62  Pac.  783.  See  infra,  I, 
E,  5. 

8.  Tenney  v.  Taylor,  1  App.  Cas.  (D. 
C.)   223,  229. 

[a]  An  Undertaking  Is  a  Species  of 
Bond. —  King  v.  Elling,  24  Mont.  470, 
480,  62  Pac.  783. 

9.  State  V.  Hays,  2  Ore.  314,  317. 
See  infra,  I,  A,  3,  and  the  title  "Re- 
cognizances and  Bail." 

10.  State  V.  Hays,  2  Ore.  314,  318. 
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in  a  broad  sense,  the  term  has  been  held  to  include  a  recognizance." 

2.  Bond. —  A  bond  is  an  oblioration,  under  penalty,  conditioned  for 
the  performance  of  some  act.^-  It  has  a  fixed  penalty^'  and  a  definite 
condition  limited  to  become  effective  or  otherwise  by  the  performance 
or  nonperformance  of  an  act.^*  It  is  usually  signed  by  the  party  giv- 
ing  it,^^  with  one  or  more  sureties,^®  and  it  is  always  sealed  by  the 
obligor,^^  except  where  seals  are  abolished."  While  the  word  "bond" 
is  often  used  interchangeably  with  the  word  "undertaking,"^^  and  is 
sometimes  used  as  including  a  recognizance,^"  in  a  technical  sense,  it 
is  distinr-t  from  either  of  them.'^ 

3.  Recognizance.  —  A  recognizance  is  an  obligation  of  record  en- 
tered into  before  some  court  of  record  or  magistrate  duly  authorized, 
binding  a  party  under  penalty  to  do  a  particular  act."  It  is  sometimes 


11.  Colvig  V.  Klamath,  16  Ore.  244, 
249,  19  Pac.  86. 

12.  Ring  V.  Mississippi  E.  Bridge 
Co.,  57  Mo.  496. 

[a]  Other  Definitions. —  (1)  A 
bond  is  "an  obligation  under  seal." 
Com.  r.  Smith,  10  Allen  (Mass.)  448, 
87  Am.  Dec.  672.  (2)  An  obligation 
under  seal  by  which  the  party  making 
it,  the  obligor,  acknowledges  himself 
bound  to  the  other  party,  the  obligee 
in  a  specified  form.  Ordinary  of  State 
t'.  Connolly,  75  N.  J.  Eq.  521,  524,  72 
Atl.  363. 

[b]  Sometimes  the  word  "bond"  is 
u«ed  generically  as  moaning  (1)  a  writ- 
ten instrument  by  which  a  person  has 
become  bound  or  committed  legally. 
State  f.  Leo,  108  La.  496,  508,  32  So. 
447.  See  also  Ide  v.  Passumpsic,  etc., 
R.  R.  Co.,  32  Vt.  297,  299.  (2)  "Any 
instrument  in  writing  that  legally  binds 
a  party  to  do  a  certain  thing"  is  a 
bond.  Courand  v.  Vollmer,  31  Tex. 
397. 

13.  Tcnnev  r.  Tavlor,  1  App.  Cas. 
(D.  C.)   223,  229.     See  infra,  I,  D,  2. 

14.  Tenney  v.  Tavlor,  1  App.  Cas. 
(D.   C.)    223.     See   infra,   I,   D,   3. 

15.  State  r.  Wilson,  265  Mo.  1,  175 
S.  W.  603;  Swan  v.  United  States,  3 
Wyo  151,  9  Pac.  931.  See  also  United 
States  r.  Rundle,  100  Fed.  400,  40  C.  C. 
A.  450. 

Necessity  for  signature,  see  infra,  I, 
E,  4. 

16.  State  V.  Wilson,  265  Mo.  1,  175 
S.  W.  603. 

As  to  sureties,  see  infra,  I,  C,  2. 

17.  XJ.  S.  —  Ewing  v.  United  States, 
240  Fed.  241,  153  C.  C.  A.  167.  D.  C. 
Tennev  r.  Tavlor,  1  App.  Cas.  223,  229. 
Mass. —  Com.  V.  Smith,  10  Allen  448, 
87  Am,  Dec.  672. 


Necessity  of  seal,  see  infra,  I,  E,  5. 

18.  See  infra,  this  note. 

[a]  Since  the  abolition  of  private 
seals,  "any  written  instrument  con- 
taining a  clause  that  a  sum  aflixed  as 
a  penalty,  is  binding,  the  obligor  to 
pay  the  same,  conditioned  that  the 
penalty  may  be  avoided  by  the  per- 
formance of  certain  acts  by  one  or 
more  of  the  obligors,  is  a  bond."  Pratt 
&  Co.  V.  Langston  Mercantile  Co.,  Ill 
Mo.  App.  96,  103,  85  S.  W.  134. 

19.  Russell  f.  Chicago,  B.  &  Q.  R. 
Co.,  37  Mont.  1,  11,  94  Pac.  488,  501; 
King  r.  Elling,  24  Mont.  470,  62  Pac. 
783;  Hurd  v.  Hannibal  &  St.  J.  R.  Co., 
67  How.  Pr.  (X.  Y.)  516.  See  supra, 
I,  A,  1. 

20.  7?i  re  Brown,  35  Minn.  307,  308, 
29  N.  W.  131.     See  infra,  I,  A,  3. 

21.  See  infra,  this  note. 

[a]  Unlike  a  recognizance,  a  bond 
is  the  creation  of  new  debt,  not  of 
record.  N.  Y.  — People  v.  Kane,  4 
Denio  530.  Pa.  —  Williamson  v.  Mit- 
chell, 1  Pen.  &  W.  9.  Tex.  — Lawton 
r.  State,  5  Tex.  270.  W.  Va.  — State  v. 
Dorr,  59  W.  Va.  188,  53  S.  E.  12-0,  115 
Am.  St.  Rep.  915,  5  L.  R.  A.  (N.  S.) 
402,  8  Ann.  Cas.  1016.  Wyo.  —  Swan  V. 
United  States,  3  Wyo.  151,  9  Pac.  931. 
See  the  title,  "Recognizances  and 
Bail,"   and  see  infra,  I,  A,  3. 

Distinguished  from  undertakings,  see 
supra,  I,  A,  1. 

22.  See  22  Standard  Proc.  452. 

[a]  A  Recognizance  Is  an  Acknowl- 
edgment of  a  Debt  of  Record.  —  People 
r.  Van  Eps.  4  Wend.  (N.  Y.)  387,  392; 
Colvig  V.  Klamath,  16  Ore.  244,  249,  19 
Pac.  86;  State  v.  Hays,  2  Ore.  314,  316. 

[b]  No  paper  is  signed  by  the  party 
unless  statute  requires  it,  but  his  con- 
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used  loosely  as  including  all  forms  of  security,  whether  in  the  form  of 
a  common-law  recognizance  or  bond,^^  and  it  is  sometimes  held  to  be 
included  in  the* term  " undertaking.  "^4  The  form  thereof  and  proceed- 
ings thereon  are  discussed  in  another  title.^^ 

B.  Necessity  for.  —  While  bonds  and  undertakings  are  frequently 
required  by  statutes  in  certain  proceedings,^''  courts  may  sometimes,  in 
the  absence  of  statute  require  bonds  by  virtue  of  their  general  powers." 

C.  Parties.  —  1.  In  General.  —  It  is  a  general  rule  that  a  bond  must 
contain  at  least  two  parties,  the  obligor  and  obligee.-^  It  is  necessary 
to  the  validity  of  a  bond  that  it  contain  the  name  of  or  otherwise  iden- 
tify the  obligee,^^  except  when  statute  provides  otherwise.^"   But  it  is 


fession  or  acknowledgment  is  entered 
on  record.  State  v.  Hays,  2  Ore.  314, 
317.    See  22  Standard  Proc.  458,  459. 

[c]  When  entered  into  and  consum- 
mated, the  contract  becomes,  in  sub- 
stance, a  judgment  of  a  court.  State 
v.  Hays,  2  Ore.  314,  317. 

23.  In  re  Brown,  35  Minn.  307,  308. 
29  N.  W.  131. 

[a]  A  recognizance  is  "but  one  kind 
of  bond."  In  re  Brown,  35  Minn.  307, 
308,  29  N.  W.  131. 

24.  See  supra,  I,  A,  1. 

25.  See  the  title  "Recognizances 
and  Bail." 

26.  Necessity  for  undertaking  or 
bond  on  attachment,  see  3  Standard 
Proc.  443,  446. 

Undertaking  or  bond  in  garnishment 
proceedings,  see  10  Standard  Proc.  492. 

In  proceedings  for  arrest  in  civil 
cases,  see  2  Standard  Proc.  964. 

Undertaking  or  bond  as  a  prerequi- 
site to  a  preliminary  injunction,  see  13 
Standard  Proc.  161. 

Replevin  bond  or  undertakings,  see 
22  Standard  Proc.  902. 

Forthcoming  bonds,  see  that  title. 

Bond  on  third  party  claim,  see  16 
Standard  Proc.   134. 

Stay  bonds  or  undertakings,  see  the 
title,  "Supersedeas  and  Stay  of  Pro- 
ceedings. ' ' 

Appeal  bonds  and  undertakings,  see 
infra,  II. 

Bond  on  removal  of  causes  to  federal 
courts,  see  22  Standard  Proc.  835,  848. 

On  contest  of  claim  for  exemption, 
see  11   Standard  Proc.   522. 

Bond  of  administrators  and  execu- 
tors, see  6  Standard  Proc.  506,  569. 

Bond  of  guardian  ad  litem,  see  10 
Standard    Proc.    749. 

Bond  for  costs  by  married,  WPPian, 
see  11  Standard  Proc.  814. 
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In    insolvency    proceedings,    see    13 

Standard  Proc.  652,  657,  691. 

In  bankruptcy  proceedings,  see  3 
Standard  Proc.  909,  969,  1007,  1008. 

Bond  in  copjrright  proceedings,  see  5 
Standard  Proc.  515. 

Estray  bond,  see  8  Standard  Proc. 
714. 

27.  Injunction  bond,  see  13  Stand- 
ard Proc.  160. 

Bond  to  secure  alimony,  see  7  Stand- 
ard Proc.  834. 

28.  People  v.  Pacific  Surety  Co.,  50 
Colo.  273,  109  Pac.  961,  Ann.  Oas. 
1912C,  577. 

[a]  The  same  person  cannot  be  ob- 
ligor and  obligee,  even  when  acting  in 
different  capacities.  Allin  v.  Shad- 
burne's  Exr.  &  Heirs,  1  Dana  (Ky.) 
68,  25  Am.  Dec.  121. 

Who  may  give  forthcoming  bonds, 
see   10   Standard  Proc.   7. 

Who  must  give  injunction  bond,  see 
13    Standard   Proc.    164. 

Sufficiency  of  description  in  attach- 
ment bond  or  undertaking,  see  3  Stand- 
ard Proc.  449. 

29.  Colo.  —  People  v.  Pacific  Surety 
Co.,  50  Colo  273,  109  Pac.  961,  Ann. 
Cas.,  1912C,  577.  Miss.  —  Smith  v. 
Montgomery,  11  Smed.  &  M.  284.  Neb. 
Tidball  v.  Young,  58  Neb.  261,  78  N.  W. 
507,  76  Am.  St.  Kep.  98.  R.  I.  — Gar- 
rett f.  Shove,  15  E.  I.  538,  9  Atl.  901. 
Tex.  — Sacra  v.    Hudson,    59    Tex.    207. 

[a]  As  to  bonds  payable  to  bearer, 
see  Ala.  —  Savannah  &  M.  E.  Co.  v. 
Lancaster,  62  Ala.  555,  563.  N.  Y. 
Hibbs  V.  Brown,  112  App.  Div.  214,  98 
N.  Y.  Supp.  353.  R.  I.  — American 
Nat.  Bank  v.  American  Wood  Paper 
Co.,  19  E.  I.  149,  153,  32  Atl.  305,  61 
Am.  St.   Eep.   746,  29  L.  E.  A.  103. 

Replevin  bond,  see  22  Standard 
Proc.   903. 

30.  See    the    statutes   and   Ihrig   v. 
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not  necessary  that  there  be  both  principal  and  sureties,^^  unless  statute 
requires  it.^'  There  seems  to  be  some  doubt  as  to  the  necessity  that  the 
principal  obligor  execute  and  sign  a  bond.^^  With  respect  to  undertak- 
ings, the  statutes  require  that  they  be  executed  on  behalf  of  the  person 
for  whose  default  they  are  given,  or  that  a  person  give  an  undertaking 
with  sufficient  sureties.^*  It  is  therefore  unnecessary  that  such  person 
be  a  party  to  the  instrument.^^  And  it  has  been  held  that  in  the  ab- 
sence of  a  statute  requiring  it,  an  undertaking  need  not  contain  the 
name  of  the  payee,  as  it  will  be  construed  to  be  payable  to  the  adverse 
party.^*^ 

A  statutory  requirement  that  the  bond  be  made  payable  to  a  partic- 
ular person,  must  be  complied  with."  Where  a  bond  is  required  by 
law  and  the  statute  does  not  specify  to  whom  it  shall  be  made  payable, 
it  may  be  taken  in  the  name  of  the  state  where  many  persons  are  inter- 
ested}^ But  when  the  bond  is  not  required  by  law  to  be  executed,  and 
the  state  has  no  interest  therein  as  such  it  cannot  be  made  the  obligee 
without  its  consent. ^^ 


Scott,  5  Wash.  584,  32  Pac.  466. 

31.  King  V.  Elling,  24  Mont.  470, 
480,  62  Pac.  783. 

Necessity  of  sureties,  see  infra,  I,  C, 
2,  a. 

32.  See  the  statutes. 

33.  See  tnfra,  I,  E,  1;  I,  E,  4. 

34.  See    the    statutes. 

[a]  The  words  "on  behalf  of"  do 
not  mean  "execute."  Shakman  v. 
Koch,  93   Wis.  595,  599,  67  N.  W.  925. 

35.  Colo.  —  Cody  r.  Filley,  4  Colo. 
342.  Mont.  —  Pierse  r.  Miles,  5  Mont. 
549,  6  Pac.  347.  Ore.  —  Mays  r.  Rob- 
ert Mavs'  Estate  Co.,  174  Pac.  716. 
Wis.  —  Shakman  r.  Koch,  93  Wis.  595, 
67  N.  W.   925. 

Contra,  Booker  i:.  Smith,  38  S.  C.  228, 
16  S.  E.  774;  Augusta  Sav.  Bank  f. 
Stelling,  31  S.  C.  360,  9  S.  E.  1028, 
under  statute  requiring  an  undertaking 
"on  the  part  of  the  plaintiff,  with  suf- 
ficient   surety." 

Execution  of  undertaking,  see  infra, 
I,   E. 

36.  Downing  v.  Eademacher,  136 
Cal.  673,  69  Pac.  415,  undertaking  on 
appeal. 

37.  Ala.  —  Agnew  v.  Leath,  63  Ala. 
345.  Ariz.  —  Johnston  r.  Letson,  3 
Ariz.  344,  29  Pac.  893;  Eeilly  v.  Crow- 
lev,  3  Ariz.  286,  29  Pac.  14.  Ga. 
Mount  r.  Wall,  127  Ga.  211,  56  S.  E. 
298.  Mass.  —  Purple  v.  Purple,  5  Pick. 
226.  Mo.  —  Waterman  v.  Frank,  21 
Mo.  108.       Va.  —  Lynchburg  Trust  & 


S.  Bank  r.  Elliott,  94  Va.  700,  27  S.  E. 
467. 

Attachment  bond,  see  3  Standard 
Proc.  448. 

Forthcoming  bond,  see  10  Standard 
Proc.  9. 

Injunction  bond,  see  13  Standard 
Proc.  165. 

Bond  on  removal  of  causes,  see  22 
Standard  Proc.  837. 

Bond  on  third  party  claim,  see  16 
Standard   Proc.    136. 

Garnishment  bond,  see  10  Standard 
Proc.  492. 

Bond  to  dissolTe  garnishment,  see  10 
Standard  Proc.  561. 

Bonds  on  appeal,  see  infra,  IT,  C,  2. 

[a]  If  the  bond  or  undertaking  is 
executed  for  the  benefit  of  several  per- 
sons, it  should  general!}'  be  made  to  all. 
Hadley   r.   Bryars,  58  ^Ala.    139. 

[b]  If  payable  to  a  person  other 
than  that  designated  in  the  statute, 
the  bond  is  void,  according  to  some 
authorities.  Lovitt  V.  Wellington  &  W, 
R.  Co.,  26  Kan.  297;  Price  v.  Halsed, 
3  Mo.  461.  Contra,  Gannon  v.  Phelan, 
14  Xeb.  220,  89  N.  W.  1028;  Huffman 
r.  Koppelkom,  8  Neb.  344,  1  N.  W.  243. 
See  infra,  II,  C,  2. 

38.  State  v.  Gaver,  115  Md.  250,  80 
Atl.  891;  Ing  V.  State,  8  Md.  287;  Kier- 
sted  v.  State,  1  Gill  &  J.  (Md.)  231. 

39.  D.  C.  —  United  States  v.  Pumph- 
rev,  11  App.  Cas.  44.  Md.  — State  v. 
Gaver,  115  Md.  250,  80  Atl.  891;  State 
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2.  Sureties.  —  a.  Necessity  of.  —  A  bond  may  be  without  sureties*** 
unless  statute  requires  seeurity/i  "While  it  is  usual  to  recite  the  name 
of  the  sureties  in  a  bond  or  undertaking,  an  omission  to  do  so  does  not 
vitiate  it,  if  the  surety  has  signed  it.*^  But  where  the  names  of  two 
sureties  are  inserted,  another  surety  who  signs  the  instrument  is  not 
bound.*^ 

b.  Who  May  Become  Sinxties.  —  The  qualifications  of  sureties  are 
generally  prescribed  by  statutes,  and  rules  of  court.** 

An  attorney  may  become  surety  *^  unless  forbidden  by  statute,*^  or 
rule  of  court.*^  There  is  some  confliQt  of  authority  however,  as  to  the 
validity  of  obligations  M'hen  an  attorney  acts  in  violation  of  a  statute 
or  rule  of  court  forbidding  it.*^ 


V.  Oden,  2  Har.  &  J.  108.    N.  C.  —  State 
V.  Shirley,  23   N.   C.  597. 

[a]  .  And  an  acceptance  of  the  in- 
strument by  a  magistrate  who  has  no 
express  delegation  of  power  to  accept 
it,  does  not  impart  to  it  validity,  as  he 
is  acting  altogether  without  his  offi- 
cial sphere  in  doing  so.  State  v.  Shir- 
ley, 23   N.  C.  597. 

40.  Mass. —  Martin  v.  Dennie,  16 
Pick.  202.  Mo.  — Pratt  &  Co.  v.  Lang- 
ston  Merc.  Co.,  Ill  Mo.  App.  96,  85 
S.  W,  134.  Mont.  — King  v.  Elling,  24 
Mont.  470,  62  Pac.  783.  S.  C.  —  Mein- 
hard  v.  Strickland,  29  S.  C.  491,  7  S.  E. 
838.  Va.  —  Washington  v.  Smith,  3 
Call    (7  Va.)    13. 

See  Ing  v.  State,  8  Md,  287. 

41.  See   the   statutes. 

[a]  Discretion.  —  Where  the  statute 
provides  that  the  judge  shall  require 
an  undertaking  by  the  plaintiff  with 
or  without  sureties,  the  matter  of  re- 
quiring sureties,  and  the  number  and 
sufficiency  thereof  rests  in  the  discre- 
tion of  the  judge.  Sieff  v.  Shausen- 
burgh,  10  Abb.  Pr.  (N.  Y.)  477n; 
Courier  v.  McNamara,  9  How.  Pr.  (N. 
Y.)  255;  Mcinhard  v.  Strickland,  29 
S.  C.  491,  7  S.  E.  838. 

42.  Ala.  —  McLean  v.  Wright,  137 
Ala.  644,  35  So.  45,  97  Am.  St.  Rep.  67. 
Cal.  — Dore  v.  Covey,  13  Cal.  502. 
Colo.  —  Case  v.  Daniels,  1  Colo  Ai:)p. 
116,  27  Pac.  '886.  Ind.  —  Wilson  v. 
Bennett,  132  Ind.  210,  31  N.  E.  184; 
Griffin  r.  Wallace,  66  Ind.  410;  Potter 
V.  State,  23  Ind.  550;  Ilvatt  v.  Wash- 
ington, 20  Ind.  App.  148,  50  N.  E.  402, 
67  Am.  St.  Rep.  248.  Tex.  —  Gallatin 
First  Nat.  Bank  r.  Wallace  (Tex.  Civ. 
App.),   65   S.   W.   392. 

Necessity  for  signature,  see  infra, 
I,  E,  4. 
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43.  Bennett  v.  Superior  Court,  113 
Cal.  440,  45  Pac.  808. 

44.  See  the  statutes  and  rules  of 
court. 

Sureties  on  attachment  bonds,  see  3 
Standard  Proc.  458. 

Sureties  on  appeal  bonds,  see  infra, 
II,  C,  1,  b. 

Juror  as  surety,  see  17  Standard 
Proc.  335. 

45.  Tessier  v.  Crowley,  17  Neb.  207, 
22   N.  W.  422. 

46.  See  the  statutes, 

47.  Levin  v.  American  Furniture 
Co.,  133  Ga.  670,  66  S.  E.  888. 

48.  See  infra,  this  note. 

[a]  Effect  of  Violation  of  Statute. 
(1)  It  is  clear  that  a  bond  on  appeal 
signed  by  an  attorney  is  void,  when 
statute  so  declares  in  specific  terms. 
Schaffer  v.  Troutwein,  36  Okla.  653,  129 
Pae,  696.  (2)  But  the  courts  are  in 
conflict  as  to  the  validity  of  a  bond  or 
undertaking  or  recognizance  when 
there  is  no  such  declaration.  In  some 
states,  the  statute  is  deemed  to  give 
attorneys  a  personal  privilege  which 
they  may  waive,  if  they  choose.  Sher- 
man V.  State,  4  Kan.  570  (recognizance 
for  appearance  of  prisoner);  Wallace 
1-.  Scoles,  6  Ohio  St.  428,  appeal  bond. 
(3)  If  they  voluntarily  sign  the  obli- 
gation as  surety  they  will  not  there- 
after be  permitted  to  interpose  the 
statute  in  avoidance  of  liability  upon 
the  obligation  they  have  assumed.  111. 
Jack  f.  People,  19  111.  57,  recognizance 
for  appearance  of  prisoner.  Kan. 
Sherman  v.  State,  4  Kan.  570.  Mo. 
Hicks  V.  Chouteau,  12  Mo.  341,  adminis- 
•;ration  bond.  (4)  Other  courts,  how- 
ever, hold  that  the  statute  disqualifies 
i-he  attorney  on  the  ground  of  public 
policy,  and  that   the  bond   or  security 
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Bonding  companies  are  sometimes  authorized  to  execute  bonds  or 
undertakings.^^ 

c.  Number  of.  —  The  statute  must  be  complied  with  as  to  the  num- 
ber of  sureties.""  One  surety  is  sufficient,  however,^^  unless  the  statute 
demands  more.'^ 

D.  Form  and  Sufficiency  of. — 1.  In  General.  —  A  bond  or  under- 
taking must  of  course  be  in  writing,^^  but  no  particular  form  of  words 
is  necessary  to  create  a  bond  or  undertaking.^*  Any  statutory  require- 
ments should  be  complied  with,^^  and  while  a  bond  or  undertaking  need 


is  insufiRcient.  la.  —  Hudson  v.  Smith, 
ni  Iowa  411,  82  X.  W.  943,  appeal 
bonrl.  S.  D.  —  Towle  v.  Bradley,  2 
S.  D.  472,  50  X.  W,  1057,  appeal  bond. 
Wis.  —  Cothren  v.  Connaughton,  24 
Wis.  134.     And  see  infra,  II,  C,  1,  b. 

49.  See  the  statutes  and  the  follow- 
ing: Cal.  — Cramer  r.  Tittle,  72  Cal. 
12,  12  Pae.  869.  Mont.  — King  v.  El- 
ling,  24  Mont.  470,  62  Pac.  783.  Ore. 
Small  V.  Lutz,  41  Ore.  570,  67  Pac.  421, 
69  Pac.  825.  Wash.  —  De  Roberts  v. 
Stiles,  24  Wash.  611,  64  Pac.   795. 

See  Black   r.  Black,  53  Fed.  985. 

[a]  Statute  Construed.  —  A  statute 
authorizing  a  corporation  to  execute 
a  "bond"  confers  authority  to  execute 
an  undertaking.  King  v.  Elling,  24 
Mont.  470.  4^0,  62  Pae.  783. 

In  admiralty,  see  1  Standard  Proc. 
515. 

[a]  Foreign  surety  company  author- 
ized to  do  business  in  the  state  may 
act  as  surety.  Thomson  r.  Meridian 
Life  Ins.  Co.',  36  S.  D.  175,  153  N.  W. 
993. 

[b]  But  a  brewing  corporation  can- 
nut  act  as  suretv.  Best  Brew.  Co.  v. 
Kiassen,  185  111.  37,  57  N.  E.  20,  76  Am. 
St.  Rep.  26,  50  L.  R.  A.   7n5. 

fc]  Bonding  Company  May  Be  Sole 
Surety.  —  See  the  statutes  and  Brown 
r.  Superior  Court,  72  Cal.  14,  13  Pac. 
70;  Travis  r.  Travis,  48  Hun  343,  1 
X.  Y.  Supp.  357,  14  Civ.  Proc.  307,  15 
N.  Y.  St.  874,  only  when  the  bond  is 
approved  by  the  judge,  is  the  company 
»;qual  to  two  sureties.  But  see  Xichols 
r.  MacLean,  98  X.  Y.  458,  7  Civ.  Proc. 
132,  1  How.  Pr,  (X.  S.)  370,  under  for- 
mer statute. 

50.  Harris  v.  Regester,  70  Md.  109, 
16    Atl.    3S6. 

On  certiorari  bond,  see  4  Standard 
Proc.    915. 

51.  XJ.  S.  — Removal  Cases,  100  U. 
S.  4.'7,  25  L.  ed.  593.  Ind.  —  Church 
V.  Drummond,  7  Tnd.  17.     la.  —  Elliott 


V.  Stevens  &  Co.,  10  Iowa  41 S.     N.  Y. 
Williams  v.  Barnaman,  19  Abb.  Pr.  69. 

52.  See  the  statutes  and  Spettigue 
r.  Hutton,  2   Pa.  Co.   Ct.  156. 

[a]  If  the  statute  requires  a  bond 
with  sufficient  sureties  or  securities,  a 
single  surety  is  generally  held  insufB- 
cient,  as  the  statute  is  in  the  plural. 
Harris  v.  Regester,  70  Md.  109,  16  Atl. 
.386;  Beebe  v.  Young,  13  Mich.  221. 
And  see  infra,  II,  C,  1,  b.  Contra,  El- 
liott f.  Stevens  &  Co.,  10  Iowa  418; 
Dane  v.  Dane,  67  X.  H.  552,  39  Atl. 
433. 

53.  Jefferv  v.  Underwood,  1  Ark. 
108,  113;  king  V.  Seebeck,  20  Idaho 
223,  118  Pac.  292,  undertaking  on  ap- 
peal. 

54.  Cover  r.  Stem,  67  Md.  449,  451, 
10  Atl.  231,  1  Am.  St.  Rep.  406;  Au- 
gusta Sav.  Bank  v.  Stelling,  31  S,  C. 
360,  9   S.   E.   1028. 

Forms  of  undertakings  on  attach- 
ment, see  9  Standard  Proc.  134;  under- 
taking or  bond  on  injunction,  see  9 
Standard  Proc.  627 ;  13  Standard  Proc. 
159;  replevin  bond,  see  9  Standard 
Proc.  1059;  on  arrest  in  civil  cases, 
see  9  Standard  Proc  101;  bond  as 
security  for  costs,  see  9  Standard  Proc 
1121;  undertaking  on  appeal,  see  9 
Standard  Proc  134;  stay  bond  and 
undertaking,  see  9  Stant)ARD  Proc.  76; 
bond  on  removal  of  causes,  see  9  Stand- 
ard Proc  1054;  bonds  in  bankruptcy 
proceedings,  see  9  Standard  Proc  160, 
163,  166;  bond  of  guardian  on  sale  of 
ward's  property,  see  9  Standard  Proc 
546. 

Requisites  of  forthcoming  bonds, 
see  10  Standard  Proc  8;  of  forthcom- 
ing bond  by  judgment  debtor,  see  10 
Standard  Proc  8;  of  bond  on  attach- 
ment, see  3  Standard  Proc  443;  of 
replevin  bond,  see  22  Standard  Proc 
903;  of  bond  on  removal  of  causes, 
see  22  Standard  Proc  836. 

55.  Johnston  v.  Letson,  3  Ariz.  344, 
29  Pac.  893. 
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not  be  in  the  exact  statutory  form,^*^  or  comply  strictly  with  the  statute,^^ 
a  substantial  conformance  therewith  is  requisite,^^  and  sufficient."'^  It 
must  be  certain.^""  But  irregularities,®^  or  clerical  inaccuracies'''-  will 
not  render  it  insufficient.  When  no  particular  form  of  undertaking  is 
prescribed,  an  undertaking  in  the  form  of  a  penal  bond  is  sufficient."^ 
And  some  statutes  specifically  provide  that  whenever  a  bond  is  author- 
ized or  required  by  law,  such  authority  or  requirement  is  deemed  to 
have  been  complied  with  upon  the  execution  of  an  undertaking  to  the 
same  effect.®* 

2.  Amount.  —  A  bond  or  undertaking  must  recite  the  amount  of  the 
penalty  or  obligation.®^  A  failure  to  do  so  vitiates  the  bond,  according 
to  some  authorities,®®  or  according  to  others,  makes  the  liability  com- 
mensurate with  the  condition.®^  A  statute  requiring  the  bond  or  under- 
taking to  be  in  a  certain  amount  must  be  complied  with.®^  But  a  bond 
or  undertaking  in  an  amount  greater  than  that  required  by  statute  is 
valid,®^  and  immaterial  deficiencies  do  not  vitiate  it.^°    In  some  juris- 


56.  Loekhart  v.  Woollacott,  8  N.  M. 
21,  41  Pac.  536. 

57.  Conn.  —  Holbrook  v.  Bentley,  32 
Conn.  502;  Persse  v.  Watrous,  30  Conn. 
139.  Pa.  — Com.  v.  Miller,  195  Pa.  230, 
45  Atl.  921.  Va.  — Yost  v.  Eamey,  103 
Va.  117,  48  S.  E.   862. 

58.  Eeilly  v.  Crowley,  3  Ariz.  286, 
29  Pac.  14;  Kern  Valley  Bank  v. 
Koehn,  157  Cal.  237,  107  Pac.  111. 

59.  Fondey  v.  Cuyler,  1  Wend.  (N. 
Y.)  464. 

60.  Faust  V.  Bustler  Min.  &  Mill. 
Co.,  34  Mont.  368,  86  Pac.  421.  And 
see  ii}fra,  II,  E,  3. 

61.  Branch   v.  Branch,  6  Fla.  314. 

62.  111.  —  Hotz  V.  Bollman  Bros. 
Co.,  47  111.  App.  378.  Me.  — Green  v. 
Walker,  37  Me.  25.  N.  Y.  —  Hvde  v. 
Patterson,   1   Abb.   Pr.  248. 

63.  Conklin  v.  Butcher,  5  How.  Pr, 
(N.  Y.)  386,  1  Code  Rep.  (N.  S.)  49; 
Wilson  V.  Allen,  3  How.  Pr.  (N.  Y.) 
369,  371. 

As  to  undertakings  on  appeal,  see 
infra,  II,  E,  1. 

64.  See  the  statutes  and  the  follow- 
ing: Schweigel  t:  L.  A.  Shakman,  78 
Minn.  142,  147,  80  N.  W.  871,  81  N.  W. 
529;  Tully  v.  Lewitz,  50  Misc.  350,  98 
N.  Y.  Supp.  829. 

65.  Sacra  v.  Hudson,  59  Tex.  207, 
208.     See  22  Standard  Proc.  837. 

Garnishment  bond,  see  10  Standard 
Proc.   492,   561. 

Estray  bond,  see  8  Standard  Proc. 
714. 

Bond  on  arrest  in  civil  cases,  see  2 
Standard  Proc.  965. 
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Replevin  bond,  see  22  Standard  Proc. 
904. 

Of  bond  on  third  party  claim,  see  16 
Standard  Proc.  136. 

Undertakings  on  appeal,  see  infra, 
II,  D. 

66.  Ind.  — Louisville,  N.  A.  &  C.  Ry. 
Co.  V.  Lake,  5  Ind.  App.  450,  32  N.  E, 
590.  La.  —  Lehman  r.  Broussard,  45 
La.  Ann.  346,  12  So.  504.  Miss.  —  Wil- 
liams V.  Crutcher,  5  How.  71,  35  Am. 
Dec.  422. 

See  22  Standard  Proc.  837. 

67.  Tisehlcr  v.  Fisman,  34  Misc. 
172,   68   N.  Y.  Supp.   787. 

68.  U.  S.  —  Bradley  v.  Krof  t,  19  Fed. 
295.  Ariz.  —  Johnston  r.  Letson,  3  Ariz. 
344,  29  Pae.  893;  Eeillv  r.  Crowlev,  3 
Ariz.  286,  29  Pac.  14.  "'Cal.  —  Dore  v. 
Covey,  13  Cal.  502.  Ga.  — Shockley  v. 
Davis,  17  Ga.  175.  la.  —  Hamble  v. 
Owen,  20  Iowa  70.  N.  Y.  —  Bauer  V. 
Seheviteh,  11  Civ.  Proc.  433,  4  N.  Y. 
St.  509;  Godfrey  v.  Pell,  17  Jones  &  S. 
206;  Riggs  V.  Cleveland,  etc.,  R.  Co.,  21 
N".  Y.  Wky.  Dig.  45.  Tex.  —  East  &  W. 
Texas  Lumb.  Co.  r.  Warren,  78  Tex. 
318,  14  S.  W.  783. 

[a]  But  the  obligor  cannot  complain 
that  the  penalty  of  the  bond  is  too 
small.  Jones  r.  Mississippi  &  A.  R.  Co., 
5   How.    (Miss.)    407. 

69.  Cal.  —  Wigmore  r.  Buell,  122 
Cal.  144,  54  Pac.  600.  Ind.  — Fellows 
c.  Miller,  8  Blackf.  231.  N.  Y.  —  Wil- 
liams V.  Hubbard,  2  Code  Rep.  52.  Tex. 
Aultman,  Miller  &  Co.  v.  Smyth  (Tex. 
Civ.   App.),   43    S.   W.   932. 

70.  Modern   Dairy    &    Creamery    Co. 
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dictions,  and  in  some  proceedings,  the  amount  is  left  to  the  discretion 
of  the  the  court,  judge,  clerk,  or  other  officer.^^  And  in  equity  proceed- 
ings in  which  the  penalty  is  not  prescribed  by  statute,  it  is  within  the 
discretion  of  the  court  to  prescribe  the  penalty."  But  when  the  amount 
is  fixed  by  statute,  the  court  cannot  fix  iV^ 

Obvious  omissions  in  the  recital  of  amount  may  be  supplied.''* 

3.  Condition.  —  In  the  absence  of  statutory  provision,  the  conditions 
of  bonds  in  chancery  proceedings  are  within  the  discretion  of  the  chan- 
cellor.'^ When  statute  prescribes  the  condition  of  a  bond  or  undertak- 
ing, the  statute  must  be  substantially  complied  with,^''  though  the  exact 
language  of  the  statute  need  not  be  followed."  If  conditions  broader 
than  or  in  addition  to  those  required  by  the  statute  are  stated,  the  added 
conditions  are  void,^^  and  will  be  rejected  as  surplusage,^^  but  the  re- 
maining statutory  conditions  are  not  vitiated  thereby.*" 

4.  Date.  —  While  a  bond  or  undertaking  should  be  dated,*^  a  failure 


V.  Blanke,  etc.,  Co.  (Tex.  Civ.  App.), 
116  S.  W.  154;  Burge  v.  Beaumont 
Carriage  Co.,  47  Tex.  Civ.  App.  223, 
105  S.  W.  232.  See  6  Standard  Proc 
569,   on   sale   by   executor. 

Attachment  bonds,  see  3  Standard 
Proc.  451. 

71.  Bowers  v.  London  Bank,  3  Utah 
417,  4  Pac.   225. 

In  attachment,  see  3  Standard  Proc. 
451. 

Mandamus  to  compel  performance  of 
duty  as  to  fixing  amount,  see  19 
Standard  Proc.  213. 

72.  Injunction  bonds,  see  13  Stand- 
ard Proc.  167. 

73.  Hefner  v.  Hesse,  29  La.  Ann. 
149. 

74.  See  infra,  this  note. 

[a]  Omission  of  the  word  "dol- 
lars" or  pounds.  Whitney  V.  Darrow, 
5  Ore.  442;  Coles  v.  Hulme,  8  Barn.  & 
C.  568,  15  E.  C.  L.  282,  108  Eng.  Ee- 
print   1153. 

[b]  The  word  "thousand"  in  a 
recital  "not  exceeding  the  sum  of  two 
[space]  two  hundred  and  twenty-five 
dollars"  mav  be  supplied.  Frankel  v. 
Stern,  44  Cal.  168. 

75.  Injunction  bonds,  see  13  Stand- 
ard Proc.  166. 

Mandamus  to  control  discretion  as 
to  condition  of  bond,  see  19  Standard 
Proc.    213,   note   96    [c]. 

76.  U.  S.  —  Bein  r.  Heath,  12  How. 
168,  13  L.  ed.  939.  Ark.  —  Lowenstein 
1-.  McCadden,  54  Ark.  13,  14  S.  W.  1095. 
Ala.  —  Saltmarsh  v.  Evans,  1  Stew.  1 32. 
Ariz.  —  Johnston  v.  Letson,  3  Ariz.  344, 


29  Pac.  893.  111. —  Williams  v.  Harper, 
127  111.  App.  619.  Md.  — Howard  v.  Op- 
penheimer,  25  Md.  350.  Mont.  —  Pierse 
v.  Miles,  5  Mont.  549,  6  Pac.  347.  N.  Y. 
Palmer  v.  Foley,  71  N.  Y.  106.  Tex. 
Pillow  V.  Thompson,  20  Tex.  206.  Va. 
White  V.  Clav's  Exr.,  7  Leigh  (34  Va.) 
68.  W.  Va.  — Lively  f.  Southern  Bldg. 
etc.  Assn.,  46  W.  Va.  180,  33  S.  E.  93. 
Wis. —  Cooper    v.    Tappan,   4    Wis.    362. 

Condition  of  attachment  bond,  see  3 
Standard  Proc.  454. 

Of  forthcoming  bonds,  see  10  Stand- 
ard Proc.  12. 

Of  appeal  bonds,  see  i7ifra,  II,  E,  5. 

Of  garnishment  l)onds,  see  10  Stand- 
ard Proc.  492. 

Of  supersedeas  bonds,  see  the  title, 
' '  Supersedeas  and  Stay  of  Proceed- 
ings. ' ' 

Of  bond  on  arrest  in  civil  cases,  see 
2   Standard  Proc.  965. 

Of  replBTin  bond,  see  22  Standard 
Proc.  904. 

Of  bond  given  on  third  party  claim, 
see  16  Standard  Proc.  136. 

77.  Persse  v.  Watrous,  30  Conn. 
139. 

78.  Hubbard  v.  Fravell,  12  Lea 
(Tenn.)  304,  314;  Horton  v.  Cope,  6 
Lea   (Tenn.)    155. 

79.  Nelms  v.  Draub  (Tex.  Civ. 
App.),  22  S.  W.  995. 

80.  Ky.  —  Greathouse  v.  Hord,  1 
Dana  105;  Johnson  r.  Vaughan,  9  B. 
Mon.  217.  Mo.  —  Rubelman  Hdw.  Co. 
r.  Greve,  18  Mo.  App.  6.  W.  Va.— Hol- 
liday's  Exrs.  v.  Myers,  11  W.  Va.  276, 

81.  See  Byers  v.  Gilmore,  10  Colo. 
App.    79,   50   Pac.   370. 
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to  date  it  is  not  fatal,^^  ^^^^  only  material  date  being  the  date  of  its  de- 
liverance to  the  clerk,  or  other  proper  person.^' 

5.  Consideration.  —  The  consideration  need  not  be  expressed  in  a 
statutory  undertaking  as  the  statute  creates  the  liability.^* 

E.  Execution  of.  —  1.  In  General. — A  bond  or  undertaking  must 
be  executed  by  the  parties  to  be  bound  thereby.^^ 

There  is,  in  the  absence  of  statute,  some  conflict  of  authority  as  to  the 
necessity  for  the  principal  obligor  to  execute  and  sign  a  bond.^*^  When 
a  bond  not  signed  by  the  principal  obligor  contains  his  name  as  an 
obligor  and  purports  to  be  executed  by  him,  it  is  generally  held  that 
the  bond  is  prima  facie  invalid  as  to  the  sureties,^'^  and  consequently 
insufficient  to  sustain  proceedings  based  upon  it,^^  for  the  reason  that 
it  is  presumed  that  the  sureties  understood  that  the  others  named  as 
obligors  would  add  their  signatures  before  delivery,  and  the  bond  is 
therefore  incompleted^  To  hold  the  sureties  liable,  there  must  be  a 
showing  that  they  intended  to  be  bound  without  requiring  the  signa- 
ture of  the  principal.^°  This  rule  is  limited  by  some  courts  to  bonds 
which  are  joint,^^  though  some  have  held  that  the  reason  of  the  rule  is 


82.  Colo.  —  Byers  v.  Gilmore,  10 
Colo.  App.  79,  50  Pac.  370.  Ky.  —  Con- 
ner V.  Clarke,  10  Ky.  L.  Rep.  358.  Miss. 
Payne  v.  Stovall,  67  Miss.  514,  7  So. 
502. 

83.  Byers  v.  Gilmore,  10  Colo.  App. 
79,  50  Pac.  370. 

84.  Thompson  r.  Blanchard,  3  N.  Y. 
335,  337;  Bildersee  v.  Aden,  12  Abb. 
Pr.  (N.  S.)  324,  62  Barb.  175;  John- 
son. V.  Ackerson,  40  How.  Pr.  (N.  Y.) 
222;  Gein  v.  Little,  43  Misc.  421,  89 
N.  Y.  Supp.  488. 

85.  Supreme  Council,  C.  B.  L.  v. 
Boyle,  15  Ind.  App.  342,  42  N.  E.  827, 
44  N.  E.  56;  Ex  parte  Brooks,  7  Cow. 
(N.  Y.)   428. 

As  to  attachment  bonds  or  under- 
takings, see  3   Standard  Proc.  455. 

Injunction  bond,  see  13  Standard 
Proc.  165. 

Bond  on  certiorari,  see  4  Standard 
Proc.  914. 

Bond  on  removal  of  causes,  see  22 
Standard  Proc.  838. 

86.  See  Gay  v.  Murphy,  134  Mo.  98, 
34  S.  W.  1091,  56_  Am.  St.  Eep.  496, 
reviewing   authorities. 

87.  Cal.  —  People  v.  Hartley,  21 
Cal.  585,  82  Am.  Dec.  758;  Sacramento 
V.  Dunlap,  14  Cal.  421.  Mass.  —  Rus- 
sell V.  Annable,  109  Mass.  72,  12  Am. 
Eep.  665;  Bean  v.  Parker,  17  Mass. 
591,  bail  bond.  Mich.  —  Johnston  v. 
Kimball,  39  Mich.  187,  33  Am.  Rep.  372. 

[a]  Contra,  Williams  v.  Marshall,  42 
Barb.    (N.   Y.)    524,   holding   the   omis- 
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sion  of  the  principal  to  sign  is  not  pre- 
judicial to  the  sureties,  even  though  he 
is  named  in  the  bond  as  one  of  the 
obligors. 

[bj  In  a  bond  of  a  partnership,  the 
sureties  are  not  liable  if  it  is  not 
signed  by  each  partner,  or  it  is  not 
proved  that  the  signature  of  each  had 
the  assent  and  sanction  of  each.  Rus- 
sell V.  Annable,  109  Mass.  72,  12  Am. 
Rep.  665. 

[c]  An  official  bond  signed  by  the 
sureties  only  is  not  binding  on  them. 
Bunn  V.  Jetmore,  70  Mo.  228,  35  Am. 
Rep.  425. 

88.  State  v.  Austin,  35  Minn.  51,  26 
N".  W.  906,  dismissing  the  appeal  on 
this  ground. 

89.  Sacramento  v.  Dunlap,  14  Cal. 
421;  Bunn  v.  Jetmore,  70  Mo.  228,  35 
Am.  Rep.  425. 

90.  Weir  v.  Mead,  101  Cal.  125,  35 
Pac.  567,  40  Am.  St.  Rep.  46;  Johnston 
V.  Kimball,  39  Mich.  187,  33  Am.  Rep. 
372. 

91.  Weir  v.  Mead,  101  Cal.  125,  35 
Pac.  567,  40  Am.  St.  Rep.  46;  Kurtz  v. 
Forquer,  94  Cal.  91,  29  Pac.  413;  People 
V.  Hartley,  21  Cal.  585,  82  Am.  Dec. 
758;  Sacramento  v.  Dunlap,  14  Cal. 
421;  Trustees  of  Schools  v.  Sheik,  119 
111.  579,  8  N.  E.  189,  59  Am.  Rep.  830. 

[a]  Rationale  of  Rule. —  If  the 
sureties  see  fit  to  bind  themselves  with- 
out the  principal  signing  the  bond  and 
becoming  bound  they  may  do  so,  and 
their  undertaking  is  one  which  may  be 
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applicable  also  to  bonds  which  are  joint  and  several.®^  When  the  per- 
son for  whose  default  the  obligors  bind  themselves  is  not  named  in  the 
instrument  as  a  party,  his  signature  is  not  required.^^  Even  though  the 
bond  is  defective  for  want  of  the  principal's  signature,  statutes  in  some 
jurisdictions  cure  the  bond.^*  And  where  the  principal  is  otherwise 
bound,  it  has  been  held  that  the  omission  of  his  signature  cannot  avoid 
the  obligation.**^ 

When  the  statute  requiring  a  bond  in  a  proceeding  requires  that  it 
be  executed  by  a  party,  it  seems  that  he  himself  must  execute  and  sign 
it,^^  but  this  is  not  necessary  under  other  statutes,"^  for  example  those 
requiring  the  execution  of  bonds  or  undertakings  in  behalf^^  of  the 


enforced  by  an  appropriate  action.  The 
fact  that  the  principal  obligor  fails  to 
sign  the  bond  is  a  mere  technicality 
which  ought  not  to  affect  the  rights 
of  any  of  the  parties  concerned. 
Trustees  of  Schools  v.  Sheik,  119  111. 
579,  8  N.  E.  189,  59  Am.  Rep.  830. 

[b]  When  a  bond  is  the  joint  obli- 
gation of  the  principal  and  sureties, 
and  the  several  obligation  only  of  the 
latter,  it  is  void  if  not  executed  by  the 
principal,  in  the  absence  of  evidence 
that  the  sureties  intended  to  be  bound 
without  requiring  the  principal's  signa- 
ture. Weir  V.  Mead,  101  Cal.  125,  35 
Pac.  567,  40  Am.  St.  Eep.  46. 

92.  Mo.  —  Gav  r.  Murphy,  134  Mo. 
98,  34  S.  W.  1091,  56  Am.  St.  Rep. 
496;  Bunn  v.  Jetmore,  70  Mo.  228,  35 
Am.  Rep.  425.  Mont.  —  Ney  v.  Orr, 
2  Mont.  559,  appeal  bond.  S.  D. — Board 
of  Education  v.  Sweeney,  1  S.  D.  642, 
48  N.  W.  302,  36  Am.  St.  Rep.  767. 

93.  King  V.  Elling,  24  Mont.  470,  62 
Pac.  783,  stating  common  law  rule. 

94.  North  v.  Barringer,  147  Ind. 
224,  46  N.  E.  531;  Eureka  Sandstone 
Co.  V.  Long,  11  Wash.  161,  39  Pac,  446. 

95.  See  infra,  this  note. 

[a]  An  appeal  bond  need  not  be 
signed  by  the  appellant  as  he  is  bound 
to  comply  with  the  judgments  or  orders 
of  the  appellate  court,  whether  he  sign 
the  bond  or  not.  Neb.  —  Chase  v. 
Omaha  Loan  &  Trust  Co.,  56  Neb.  358, 
76  N.  W.  896.  Tex.  —  Lindsay  v.  Price, 
33  Tex.  280.  Wash.  —  Bloomingdale  v. 
Weil,  29  Wash.  611,  70  Pac.  94. 

[b]-  So  also  when  a  bond  is  a  col- 
lateral engraftment  on  a  contract  of 
the  principal  whose  liability  is  fixed  by 
the  contract  or  by  operation  of  law, 
the  sureties  who  guarantee  the  fulfill- 
ment  of   that   obligation   cannot   avoid 


their  obligation  because  the  principal 
did  not  sign  the  bond  with  them.  Cock- 
rill  V.  Davie,  14  Mont.  131,  35  Pac. 
058;  Eureka  Sandstone  Co.  v.  Long,  11 
Wash.  161,  168,  39  Pac.  446. 

96.  See  Curtis  v.  Richards,  9  Cal. 
33,  holding  that  the  statute  in  question 
did  not  require  "execution  by"  the 
party  but  merely  required  execution  on 
the  part  of  the  surety,  and  that  there- 
fore his  signature  was  not  essential. 
See  also  Weir  v.  Mead,  101  Cal.  125, 
35  Pac.  567,  40  Am.  St.  Rep.  46. 

But  compare,  Gerlach  v.  Spokane,  68 
Wash.  589,  124  Pac.  121,  where  the 
court  says  by  way  of  dictum  that  the 
word  "execute"  should  be  given  a 
broader  meaning  when  used  with  re- 
spect to  bonds. 

97.  See  the  statutes  and  the  follow- 
ing: Alaska.  —  Alaska  Com.  Co.  v. 
Raymond,  1  Alaska  154.  Idaho. — Pence 
V.  Durbin,  1  Idaho  550.  Ind. — Majenica 
Telephone  Co.  v.  Rogers,  43  Ind.  App. 
306,  87  N.  E.  165.  Kan.  —  State  v. 
Eggleston,  34  Kan.  714,  10  Pac.  3.  La. 
Frankel  v.  Morse  Timber  Co.,  140  La. 
448,  73  So.  263.  N.  Y.  —  Askins  v. 
Hearns,  3  Abb.  Pr.  184;  Bellinger  v. 
Gardiner,  2  Abb.  Pr.  441,  12  How.  Pr. 
381.  Tenn.  —  Love  v.  Smith,  4  Yerg. 
117.  Tex.  —  Mackellar  v.  Peck,  39  Tex. 
381.  Wash. —  Fidelity  &  Deposit  Co, 
f.  Seattle,  R.  &  S.  Rv.  Co.,  50  Wash, 
391,  97  Pac.  453;  Cook  v.  Tibbals,  12 
Wash.  207,  40  Pac.  935. 

98.  Mont.  —  Russell  v.  Chicago,  B.  & 
Q.  R.  Co.,  37  Mont.  1,  10,  94  Pac.  488, 
501;  King  v.  Elling,  24  Mont.  470,  62 
Pac.  783;  Pierse  t'.  Miles,  5  Mont.  549, 
6  Pac.  347.  Ore.  —  Mays  v.  Robert 
Mays'  Estate  Co.,  174  Pac.  716;  O'Con- 
nor V.  Towey,  70  Ore.  399,  140  Pac. 
625;      Elliott   v.   Bozorth,   52   Ore.   391, 
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party,  or  that  the  party  deposit^^  or  give^  a  bond,  it  being  sufficient 
in  the  latter  eases  if  the  sureties  execute  a  bond  or  undertaking  in  his 
behalf.^  Even  when  the  statute  requires  the  party  to  execute  a  bond, 
it  is  sufficient  if  one  of  several  parties  sign  on  behalf  of  all.^ 

The  sureties  to  be  bound  by  the  bond  or  undertaking  must  sign  or 
otherwise  execute  it.*  When  one  of  the  sureties  named  in  the  instru- 
ment does  not  sign  the  bond,  the  bond  isprima  facie  binding  on  those 
who  do  sign,^  and  the  person  seeking  to  avoid  responsibility  must  show 
that  at  the  time  of  the  execution  it  was  agreed  that  the  bond  should  not 
be  delivered  until  all  persons  named  as  sureties  had  executed  it."  But 
proof  of  such  an  agreement  will  not  relieve  the  surety  of  his  liability 
if  there  is  nothing  on  the  face  of  the  bond  or  in  attending  circum- 
stances to  apprise  the  taker  that  further  signatures  were  called  for  in 
order  to  complete  the  instrument.'^ 

2.  Time  of.  —  An  undertaking  may  be  executed  on  Sunday  in  some 
states.^ 

3.  Place  of.  —  The  place  of  execution  is  immaterial.^ 

4.  Signature.  —  While  at  common  law,  it  was  not  necessary  that  an 
obligor  in  a  bond  sign  it,  it  being  sufficient  to  seal  and  deliver  it,^"  it  is 


97  Pac.  632.  Wash.  —  Dahl  v.  Tib- 
bals,  5  Wash.  259,  31  Pac.  868.  Wis. 
Shakman  v.  Koch,  93  Wis.  595,  599,  67 
N.  W.  925. 

[a]  Undertaking  on  Attachment. 
Shakman  v.  Koch,  93  Wis.  595,  67  N. 
W.   925. 

Bond  or  undertaking  on  appeal  or 
writ  of  error,  see  infra,  II,  F. 

99.  Wright  v.  Brown,  11  Hawaii 
401. 

1.  Clark  V.  Strong,  14  Neb.  229,  15 
N.  W.  236;  Mackellar  v.  Peck,  39  Tex. 
381.  -Contra,  Blood  v.  Harvey,  81  111. 
App.  187. 

2.  Pierse  v.  Miles,  5  Mont.  549,  6 
Pac.  347;  Spokane  &  Idaho  Lumber 
Co.  V.  Loy,  21  Wash.  501,  58  Pac.  672, 
60   Pac.   1119, 

3.  Ex  -parte  Brooks,  7  Cow.  (N.  Y.) 
428;  Gerlach  v.  Spokane,  68  Wash.  589, 
124  Pac.  121;  Spokane  &  Idaho  L.  Co, 
V.  Loy,  21  Wash.  501,  58  Pac,  672,  60 
Pac.  1119. 

4.  Weir  i;..Mead,  101  Cal.  125,  35 
Pac.  567,  40  Am.  St.  Eep.  46;  Pevito 
V.  Eodgers,  52  Tex.  581.  See  18  Stand- 
ard Prog.  247. 

[a]  The  statute  requires  the  under- 
taking to  be  "executed  by"  the  sure- 
ties.    Curtis  V.  Richards,  9  Cal.  33. 

5.  Davis  f.  O 'Bryant,  23  Tnd.  App. 
376,  55  N.  E.  261;  Gay  v.  Murphy,  134 
Mo.  98,  34  S.  W.  1091,  56  Am.  St.  Eep. 
496. 
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6.  Gay  v.  Murphv,  134  Mo.  98,  34 
S.  W.  1091,  56  Am.  St.  Eep.  496. 

[a]  Eule  Stated.  —  When  a  bond 
contains  the  names  of  several  obligors 
and  is  delivered  without  the  signature 
of  all,  the  obligee  must  inquire  whether 
those  who  have  signed  consent  to  its 
being  delivered  without  the  signature 
of  the  others.  If  the  bond  is  delivered 
without  the  signature  of  a  surety  named 
as  co-obligor  and  without  the  consent 
of  the  surety  signing,  the  delivery  is 
a  nullity  and  the  surety  is  not  bound. 
It  is  otherwise,  if  he  consents.  Davis 
V.  O 'Bryant,  23  Ind.  App.  376,  55  N.  E. 
261. 

7.  Gay  v.  Murphy,  134  Mo.  98,  107, 
34  S.  W.  1091,  56  Am.  St.  Eep.  496; 
State  V.  Potter,  63  Mo.  212,  21  Am. 
Eep.  440;     Ney  v.  Orr,  2  Mont.  559. 

8.  State  t\  California  Min.  Co.,  13 
Nev.  203.  See  the  title,  "Sunday  and 
Holidays. ' ' 

[a]  Judicial  Business.  —  The  execu- 
tion of  an  undertaking  is  not  "judicial 
business"  within  the  meaning  of  the 
statute.  State  v.  California  Min.  Co., 
13    Nev,   203,   213, 

9.  See  infra,  this  note, 

[a]  A  foreign  surety  company  may 
execute  an  undertaking  on  appeal  in 
another  state.  Thomson  v.  Meridian 
L.  Ins.  Co.,  36  S.  D.  175,  153  N.  W.  993. 

10.  See  Ark.  —  Jeffery  v.  Under- 
wood, 1  Ark.  108,  113.  Ind.  — Parks  v. 
Hazlerigg,   7  Blackf,  536,  43  Am.  Dec. 
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generally  necessary  under  the  modern  practice  for  a  party  executing  a 
bond  to  sign  it  in  person/^  or  by  his  agent  or  attorney,  duly  author- 
ized/- As  a  general  rule  a  partner  may,  without  special  authority 
therefor,  sign  the  firm  name  to  bonds  or  undertakings  required  in  ac- 
tions in  which  the  partnership  is  a  party.^^ 
In  the  absence  of  a  statute  requiring  signatures  to  be  subscribed,^* 


106,  action  on  appeal  bond.  Miss. 
State  V.  Martin,  56  Miss.  108. 

As  to  seal,  see  infra,  I,  E,  5. 

As  to  delivery,  see  infra,  I,  H. 

11.     See  infra,  this  note. 

[a]  In  an  action  of  forcible  entry 
and  detainer,  the  landlord  of  the  plain- 
tiff cannot  execute  the  appeal  bond, 
although  the  suit  is  in  reference  to 
premises  held  by  the  plaintiff  of  the 
person  executing  the  bond.  Armson  V. 
Forsyth,  40  111.  49. 

12."  U.  S.  — Fayette  T.  &.  T.  Co.  r. 
Maryland,  etc.,  Co.,  180  Fed.  928;  Mu- 
tual' L.  Ins.  Co.  r.  Langley,  145  Fed. 
415.  Colo.  —  Schofield  r.  Felt,  10  Colo. 
146,  14  Pac.  128.  Fla.  —  Pollock  v. 
Murray,  38  Fla.  105,  20  So.  815.  Ga. 
Guckenheimer  r.  Dav,  74  Ga.  1.  111. 
Blood  V.  Harvey,  81  111.  App.  187,  190. 
Miss. —  Dove  r.  Martin.  23  Miss.  588. 
S.  C.  —  Wagener  v.  Booker,  31  S.  C. 
375,  9  S.  E.  1055.  Tex.  —  Mackellar 
V.  Peck,  39  Tex.  381. 

[a]  Authority  of  equal  rank  with 
the  bond  is  necessary.  If  the  bond  is 
under  seal,  authority  under  seal  is  re- 
quired. Colo.  —  Schofield  r.  Felt,  10 
Colo.  146,  14  Pac.  128.  Fla.  — Forbes 
V.  Porter,  25  Fla.  363,  6  So.  62.  Md. 
Wanamaker  v.  Bowes,  36  Md.  42.  N.  H. 
Clark  V.  Courser,  29  N.  II.  170.  B.  I. 
Murray  t".  Peckham,  15  R.  I.  297,  3 
Atl.  662.  Tex.  —  Contra,  Lindsay  v. 
Price,  33  Tex.  2^0. 

[b]  Telegraphed  Authority.  —  Fur- 
ness  V  Calhoun,  70  S.  C.  537.  50  S.  E. 
194;  Ferst  V.  Powers,  58  S.  C.  398,  36 
S.  E.  744. 

[e]  Authority  (1)  need  not  appear 
in  bond.  Jackson  r.  Stanley,  2  Ala. 
326.  See  also  Lindner  r.  Aaron,  5 
How.  (Miss.)  581.  Contra,  King  Hdw. 
Co.  r.  Bowden,  113  Ga.  924,  39  S.  E. 
404.  (2)  But  it  should  accompany  the 
bond  and  should  be  produced  if  ob- 
jection is  made.  Schofield  r.  Felt,  10 
Colo.  146,  14  Pac.  128.  (3)  Even  when 
required  to  be  filed  with  the  bond,  an 
omission  to  file  it  does  not  make  the 
bond  defective  in  form.  De  Roberts  V. 
Stiles,  24  Wash.  611,  64  Pac.  795. 

11 


[d]  It  will  be  presumed  that  satis- 
factory evidence  of  authority  of  an  at- 
torney in  fact  was  before  the  court 
when  an  appeal  bond  was  approved  by 
the  court.  Illinois  Cent.  R.  Co.  17. 
Johnson,  40   111.   35. 

[e]  An  attorney  (1)  may  sign  his 
client's,  the  appellant's,  name  to  an 
appeal  bond.  Ex  parte  Van  Hoesen,  4 
Cow.  (N.  Y.)  505;  De  Roberts  v. 
Stiles,  24  Wash.  611,  64  Pac.  795;  Hill 
Estate  Co.  v.  Whittlesey,  21  Wash.  142, 
57  Pac.  345.  (2)  A  general  power  to 
defend  a  cause  is  not  sufficient  to 
authorize  an  attorney  to  execute  an 
appeal  bond  for  his  client.  Ex  parte 
Ilolbrook,  5  Cow.  (N.  Y.)  35.  Contra, 
Pennsylvania  Mortgage  Inv.  Co.  v.  Gil- 
bert, 18  Wash.  667,  52  Pac.  246.  (3) 
But  an  attorney  cannot  execute  a  bond 
on  appeal  by  virtue  of  his  general  re- 
tainer, where  authority  under  seal  is 
requisite.  Clark  r.  Courser,  29  N.  H. 
170. 

[f ]  Manner  of.  —  An  agent  should 
not  sign  a  bond  so  as  to  make  the  in- 
strument his  bond  instead  of  his  prin- 
cipal's. If  he  signs  A.  B.  agent  of 
X.  Y.  Z.  Co.,  the  bond  is  that  of  the 
agent  and  the  appeal  will  be  dismissed. 
Savannah  F.  &  W.  Ry.  Co.  v.  Clark,  23 
Fla.  308,  2  So.  667. 

13.  Fla.  —  Jeffreys  r.  Coleman,  20 
Fla.  536.  S.  C.  —  Grollman  r.  Lipsitz, 
43  S.  C.  329,  21  S.  E.  272.  Tex.  —  Gray 
V.  Steedman  Bros.,  63  Tex.  95.  Wis. 
See  Kasson  r.  Estate  of  Brocker,  47 
Wis.  79,  1  N.   W.  418,  appeal  bond. 

As  to  attachment  bond,  see  3  Stand- 
ard Proc.   448. 

[a]  But  when  the  partnership  is  not 
regarded  as  a  legal  entity  which  can 
sue  or  be  sued  by  the  firm  name,  the 
signature  of  the  firm  name  of  a  part- 
nership to  do  bond  or  undertaking  is 
without  effect.  Stvle  r.  Lantrip  (Tex. 
Civ.  App.),  171  S.  W.  786. 

Partnership  as  a  legal  entity,  see 
generally  21   Standard  Proc.  52,  53. 

14.  See   the    statutes. 
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it  is  immaterial  to  what  part  of  the  bond  or  undertaking  the  signers 
attach  their  autographs,  so  long  as  by  such  act  they  signify  their  con- 
sent to  be  bound  by  its  terms.^°  The  surety  need  not  describe  himself 
as  surety,  especially  when  his  character  otherwise  sufficiently  appears 
from  the  instrument.^" 

5.  Seal.  —  An  undertaking  need  not  be  sealed, ^^  but  a  bond  must 
be,^^  except  where  the  distinction  between  sealed  and  unsealed  instru- 
ments has  been  abolished  or  is  not  recognized. ^^ 

6.  Acknowledgment  and  Attestation.  —  A  bond  need  not  be  ac- 
knowledged^" or  attested,-^  unless  statute  requires  it.^- 

F.  Affidavit  of  Justification.^^ — In  some  jurisdictions,  the  sureties 
must  justify  by  an  affidavit  of  their  qualifications  or  sufficiency  accom- 


15.  State  V.  Wallis,  57  Ark.  64,  74, 
20  S.  W.  811;  Elliott  v.  Bellevue  Gas 
&■  Oil  Co.,  82  Kan.  78,  107  Pac.  794, 
appeal  bond. 

[a]  A  signature  of  sureties  to  the 
affidavit  of  justification  is  a  sufficient 
signature.  Elliott  v.  Bellevue  Gas  & 
Oil  Co.,  82  Kan.  78,  107  Pac.  794  (ap- 
peal bond) ;  Yakima  Water,  Light  & 
Power  Co.  v.  Hathaway,  18  Wash.  377, 
61  Pac.  471.  But  see  State  v.  Wallis, 
57   Ark.   64,   20    S.   W.   811. 

16.  Mays  v.  Eobert  May's  Estate 
Co.    (Ore.),  174  Pac.  716. 

17.  McLain  v.  Simington,  37  Ohio 
St.  484;  Ferst  v.  Powers,  58  S.  C.  398, 
36  S,  E.  744;  Grollman  v.  Lipsitz,  43 
S.  C.  329,  21  S.  E.  272.  See  18  Stand- 
ard Proc.  248. 

18.  Ark.  —  Jeffery  v.  Underwood,  1 
Ark.  108,  113.  Fla.  — Ballard  v.  Eek- 
man,  20  Fla.  661.  Mass.  —  George  N. 
Pierce  Co.  v.  Casler,  194  Mass.  423,  80 
N.  E.  494.  Miss. —  State  v.  Martin,  56 
Miss.  108,  112.  Mo.  — State  r.  Eld- 
ridge,  65  Mo.  584.  N.  Y.  —  Tiffany  V. 
Lord,  65  N.  Y.  310. 

Certiorari  bond,  see  4  Standard 
Proc.  914. 

[a]  At  common  law,  "sealing  was 
the  all-important  thing."  State  v. 
Martin,  56  Miss.  108,  112. 

[b]  Rules  As  To  Seals.  —  The  seal 
upon  a  bond  is  none  the  less  the  seal 
of  one  who  executes  it  whether  he  af- 
fixes it  before  or  after  his  signature,  or 
whether  he  adopts  as  his  seal  one  which 
has  been  already  affixed  to  the  instru- 
ment by  another,  or  is  affixed  to  it  at 
bis  request  by  another  after  his  signa- 
ture has  been  made.  The  material 
question  is  whether  he  has  adopted  it 
as  his  seal  and  delivered  the  writing 
as    a     sealed     instrument.      George    N. 
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Pierce    Co.    v.    Casler,    194    Mass.    423, 

426,  80  N.  E.  494. 

[c]  Two  Parties  May  Adopt  One 
Seal.  —  Baars  v.  Gordon,  21  Fla.  25; 
George  N.  Pierce  Co .  v.  Casler,  194 
Mass.  423,  80  N.  E.  494. 

19.  U.  S.  —  Loop  V.  Winters'  Es- 
tate, 115  Fed.  362.  Mo.— Pratt  &  Co.  v. 
Langston  Mercantile  Co.,  Ill  Mo.  App. 
96,  85  S.  W.  134.  Tenn.— Brooks  &  Bro. 
&  Co.  V.  Hartman,  1  Heisk.  36.  Tex. 
Foster  v.  Champlin  &  Co.,  29  Tex.  22, 
23. 

20.  Jacobs  V.  Williams,  67  W.  Va. 
377i  67  S.  E.  1113. 

21.  See   infra,   this   section.. 

22.  See  the  statutes. 

[a]  Statutes  sometimes  require  the 
clerk  to  witness  (1)  the  signatures  of 
the  sureties.  Cummings  v.  Wingo,  31 
S.  C.  427,  10  S.  E.  107;  Bomar  v.  Ash- 
ville  &  S.  R.  Co.,  .30  S.  C.  450,  9  S.  E. 
512.  (2)  If  witnessed  by  the  attorney 
of  a  party,  the  undertaking  is  insuf- 
ficient.    Cummings   v.   Wingo,   31   S.   C. 

427,  10  S.  E.  107;     Bomar  v.  Ashville  & 
S.  R.  Co.,  30  S.  C.  450,  9  S.  E.  512. 

[b]  An  omission  of  the  officer  to 
append  his  acknowledgment  does  not 
defeat  an  action  against  the  sureties. 
State  V.  Hays,  2  Ore.  314. 

[c]  Cure  of  Defect.  —  If  an  under- 
taking is  not  proved  or  acknowledged 
before  receipt  by  the  judge  as  re- 
quired, the  defect  may  be  supplied 
afterwards.  Conklin  v  Butcher,  5 
How.  Pr.  (N.  Y.)  386,  1  Code  Rep.  (N. 
S.)  49. 

Form  of  Acknowledgment.  —  See 
9  Standard  Proc.  76. 

23.  As  to  justification  on  excep- 
tions to  sureties  see  the  title  "Justifi- 
cation of  Sureties." 
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panying  the  bond  when  it  is  filed.-'  The  affidavit  of  the  sureties  must 
be  in  substantial  compliance  with  the  provisions  of  the  statute.^^ 

G.-  Approval.  —  1.  Necessity  for.  —  While  in  the  absence  of  statute 
bonds  need  not  be  approved,-*^  a  bond  or  undertaking  must  be  approved 
when  the  law  requires  it.-^ 

2.  By  Whom.  —  Bonds  or  undertakings  must  be  approved  by  the 
officer  designated  in  the  statute^**  who  may  be  either  the  court  or 
judge,-^  or  a  clerk,3°  qj.  sometimes  some  other  designated  officer.^^  The 
officer  designated  in  the  statute  as  the  one  to  take  security'-  cannot 


24.  See  18  Standard  Proc.  398. 

In  admiralty,  see  1  Standard  Proc. 
560. 

On  appeal  bonds  in  justice's  courts, 
see  18  Standard  Proc.  248. 

25.  Alaska  Com.  Co.  r.  Raymond,  1 
Alaska  154;  Thompson  v.  Friedberg,  54 
How.  Pr.  (X.  Y.)  519.  See  22  Stand- 
ard Proc.  838. 

[a]  The  failure  of  the  sureties  to 
sign  the  affidavit  is  immaterial  where 
the  statute  does  not  expressly  require 
an  affidavit  to  be  signed,  and  when  the 
officer  certifies  that  the  sureties  made 
the  oath  required  by  statute.  Colburn 
V.  Seymour,  29  Colo.  292,  68  Pac.  219. 

Form  of  affidavit  of  justification,  see 
9  Standard  Proc.  76. 

As  to  approval  after  justification  on 
exceptions  to  suffifiency,  see  the  title 
"Justification  of  Sureties." 

26.  Hays  v.  Eubanks,  125  Ga.  349, 
54  S.  E.  174;  State  ex  rel.  Benham  v. 
Armstrong,  5  Wash.  123,  31  Pac.  427. 

27.  See  the  statutes  and  rules  and 
also  the  following:  U,  S.  —  Monger  v. 
Shirlev,  131  U.  S.  ex,  20  L.  ed.  635; 
Ewing  r.  United  States,  240  Fed.  241, 
153  C.  C  A.  167.  Ark.  —  Nemier  v. 
Bramlett,  103  Ark.  209,  146  S.  W.  486. 
Ga.  — Walker  r.  Hillyer,  119  Ga.  225, 
46  S.  E.  92;  Wingard  v.  Southern  Ry. 
Co.,  109  Ga.  177,  34  S.  E.  275.  lU. 
Gray  v.  Jones,  178  111.  169,  52  N.  E. 
941. 

Bond  on  arrest  in  civil  cases,  see  2 
Standard  Proc.  965. 

Attachment  bond,  see  3  Standard 
Proc.  457. 

Forthcoming  bond,  see  10  Standard 
Proc.  14. 

Bond  in  certiorari  proceeding,  see  4 
Standard  Proc.  914. 

Bond  on  sale  by  executor  or  admin- 
istrator, see  6  Standard  Proc.  569. 

Bond  on  removal  of  causes,  see  22 
Standard  Proc.  830. 


Bond  on  appeal,  see  infra,  II,  I. 

[a]  A  statute  requiring  the  judge 
to  take  good  and  sufficient  security  is 
equivalent  to  a  provision  that  the 
iudge  shall  aprove  the  bond.  Silver  v. 
Ladd,  6  Wall.  (U.  S.)  440,  18  L.  ed.  828. 

Mandamus  to  compel  approval  of 
bond,  see  19  Standard  Proc.  213  and 
214;  18  Standard  Proc.  260;  11  Stand- 
ard Proc.  76. 

28.  See  the  statutes  and  the  fol- 
lowing: Burgess  v.  Lloyd,  7  Md.  178; 
Johnson  r.  Dun,  75  Minn.  533,  78  N.  W. 
98. 

Approval  of  attachment  bond  by 
plaintiff's  attorney,  see  3  Standard 
Proc.  457,  note  21. 

Injunction  bond,  see  13  Standard 
Proc.  168. 

29.  .  Cal.  —  Boyer  v.  Superior  Court, 
110  Cal.  401,  42  Pac.  892.  Ind. 
Daugherty  r.  Payne,  175  Ind.  603,  95 
X.  E.  233.  Md.  —  Burgess  r.  Lloyd,  7 
Md.  178. 

30.  Cal.  —  Boyer  v.  Superior  Court, 
110  Cal.  401,  42  Pac.  892.  Mo.  —  Gos- 
sett  V.  Devorss,  98  Mo.  App.  641,  73 
S.  W.  731.  Tex.  —  Hill  v.  Halliburton, 
32  Tex.  Civ.  App.  21,  73  S.  W.  21. 

31.  Scotten  v.  Divelbiss,  46  Ind. 
?>01;  Shepherd  v.  Dodd,  15  Ind.  217; 
Sharp  r.  Appleton,  134  Wis.  16,  113  N. 
W.  1090. 

[a]  Approval  by  Sheriff  of  Replev- 
in Bond.  —  Hart lep  v.  Cole,  120  Ind. 
247,  22  X.  E.  130. 

32.  U.  S.  —  Haskins  f.  St.  Louis 
etc.  R.  Co.,  109  U.  S.  106,  107,  3  Sup. 
Ct.  72,  27  L.  ed.  873.  Ark.  —  Johnson  v. 
Hodges,  24  Ark.  597.  El.  —  Bochner 
i.  Automatic  T.  S.  Co.,  80  111.  App.  27. 

[a]  A  justice  or  judge  cannot  dele- 
gate his  power  to  a  clerk  or  commis- 
sioner Haskins  r.  St.  Louis  etc.  R.  Co., 
109  U.  S.  106,  3  Sup.  Ct.  72,  27  L.  ed. 
873;  Mertz  v.  Mehlhop,  117  111.  App. 
77. 
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delegate  his  authority  to  another,  unless  authorized  by  statute  But 
when  the  bond  is  required  to  be  approved  by  a  clerk,  it  may  be  ap- 
proved by  his  deputy,  as  the  duty  is  devolved  upon  the  clerk  as  an  ot- 
ficial  statutory  duty,  not  as  a  personal  duty.^*  -,     ,  ,  . 

3  Proceedings  on.  —  the  approval  of  a  bond  or  undertaking  is  ex 
parte,  when  the  statute  does  not  require  notice.^^  If  he  has  any  doubt 
as  to  the  genuineness  and  sufficiency  of  the  undertaking  or  bond  the 
officer  has  a  right  to  and  should  make  inquiry.^^ 

4  Evidence  of  Approval. —No  particular  form  of  approval  is  re- 
quired ^'  While  it  is  usual,  on  the  approval  of  a  bond  or  undertaking, 
to  indorse  it  "  approved,  "^'^  a  failure  to  do  so  does  not  render  the  in- 
strument void,^^  for  it  is  the  approval  and  not  the  indorsement  that 
makes  it  sufficient.*"  The  approval  may  be  inferred  from  the  facts  of 
the  transaction."  And  if  the  clerk  or  other  officer  did  m  fact  approve 
the  instrument,  he  may  be  permitted  to  indorse  his  approval  nunc  pro 
tunc.*^ 


[b]  But  a  bond  approved  by  an- 
other may  be  enforced  as  a  voluntary 
bond.  Bochner  v.  Automatic  T.  S.  Co., 
80  111.  App.  27. 

33.  See  the  statutes,  and  Koutnik 
t\  Koutnik,  196  111.  162,  63  N.  E.  655; 
Bowlesville  M.  &  M.  Co.  v.  Pulling,  89 
111.  58. 

[a]  If  the  court  fails  to  make  an 
order  authorizing  the  clerk  to  approve 
an  appeal  bond,  as  required  by  the 
statute,  an  approval  by  the  clerk  is  a 
nullity.  Koutnik  v.  Koutnik,  196  111. 
162,  63  N.  E.  655.  See  People  f.  May, 
198  111.  App.  625. 

34.  Colo.  —  Colburn  v.  Seymour,  29 
Colo.  292,  68  Pac.  219.  la. —  Finn  v. 
Eose,  12  Iowa  565.  Md.  — Harris  v. 
Eegester,  70  Md.  109,  123,  16  Atl.  386. 
]y[ich.  —  Cole  V.  Wavne  Circ.  Judge,  106 
Mich.  692,  64  N.  W.  741. 

35.  Tampa  St.  Ey.  &  P.  Co.  v.  Tam- 
pa Sub.  E.  Co.,  30  Fla.  40O,  409,  11  So. 
908. 

36.  D.  C.  —  United  States  ex  rel. 
Beal  V.  Cox,  14  App.  Cas.  368.  Neb. 
State  V.  Clark,  24  Neb.  318,  320,  38  N. 
W.  832.  N.  y. — Van  Slyke  v.  Schmeck, 
lo"  Paige  3ai,  303. 

[a]  When  the  approving  officer  is 
satisfied  of  the  sufficiency  of  the  sure- 
ty, and  there  is  nothing  to  cast  rea- 
sonable doubt  upon  the  genuineness  of 
the  signatures  to  the  instrument,  the 
bond  should  be  approved  without  re- 
quiring affirmative  proof  of  the  act  of 
execution.  United  States  ex  rel.  Beal  v. 
Cox,  14  App.  Cas.  (D.  C.)  368. 

He  may  be  mandamused,  under  proper 
circumstances,  to  approve  a  bond.     See 
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eases  supra,  this  note,  and  19  Standard 
Proc.  213. 

37.  Silver  r.  Ladd,  6    Wall.   (U.  S.) 
440,  18  L.  ed.  828. 

Form  of,  see  9  Standard  Proc.  76. 

38.  See  Griffin  V.  Wallace,  66  Ind. 
410. 

39.  Ariz.  —  Peachy  v.  Gaddis,  14 
Ariz.  214,  127  Pac.  739.  Colo.  —  Jones 
r.  Leadville  Bank,  10  Colo.  464,  17 
Pac  272.  Ga.  —  "Wingard  v.  Southern 
Ey.'Co.,  109  Ga.  177,  34  S.  E.  275.  Ind. 
Hartlep  v.  Cole,  120  Ind.  247,  22  N.  E. 
130.  Miss.  —  Payne  v.  Stovall,  67  Miss. 
514,  7  So.  502.  Okla.  —  State  ex  rel. 
Hankin  f.  Holt,  42  Okla.  472,  141  Pac. 
969.  Tex.  —  Griffith  v.  Eobinson,  19 
Tex.  219;  Burdett  v.  Marshall,  3  Tex. 
24;  International  &  G.  N.  E.  Co.  v. 
Taylor,  62  Tex.  Civ.  App.  455,  131  S. 
W.  620.  W.  Va.. —  Lyttle  v.  Cozad,  21 
W.  Va.  183,  205. 

Analogous  rule  in  regard  to  "filing" 
of  instruments,  see  8  Standard  Peoc. 
983. 

[a]  Reason  of  Rule.  —  The  entry  of 
approval  is  a  mere  clerical  act,  and  the 
omission  is  a  mere  clerical  error  which 
may  be  amended.  Burdett  v.  Marshall, 
3  Tex.  24. 

40.  Ind.  —  Griffin  v.  Wallace,  66 
Ind.  410;  Blaney  v.  Findley,  2  Blaekf. 
338.  Mo.  —  Whitman  Agricultural 
Assn.  V.  National  E.  etc.  Assn.,  45  Mo. 
App.  90.  S.  C.  —  Watson  v.  Pasehall, 
73  S.  C.  413,  53  S.  E.  646. 

41.  Silver  v.  Ladd,  6  Wall.  (U.  S.) 
440,  18  L.  ed.  828. 

42.  Gossett  v.  Devorss,  98  Mo.  App. 
641.  73  S.  W.  731. 
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5.  Scope  and  Effect  of  Approval.  —  The  approval  of  a  bond  or  un- 
dertaking is  conclusive  as  to  all  matters  within  the  discretion  of  the 
approving  officer,*^  in  the  absence  of  fraud  or  something  tantamount 
thereto.^*  And  when  the  authority  of  the  officer  is  limited  to  particular 
matters,  his  approval  does  not  affect  the  validity  of  the  bond  or  under- 
taking in  other  respects.*' 

H.  Delivery  and  Filing.  —  It  is  necessary  to  the  validity  of  every 
bond,  except  statutory  bonds,*^  that  it  be  delivered*^  by  the  party  whose 


43.  Oal.  —  Kreling  v.  Kreling,  116 
Cal.  458,  48  Pac.  383.  Fla.  —  Tampa 
St.  By.  &  P.  Co.  V.  Tampa  Sub.  E.  Co., 

30  Fla.  400,  409,  11  So.  908.  Ind. 
Midland  Rv.  Co.  v.  Wilcox,  111  Ind. 
561,  12  N.  E.  513. 

[a]  It  will  be  presumed  that  the 
judge  had  before  him  all  the  facts  es- 
sential to  a  right  and  proper  exercise 
of  the  power  of  approval  of  bonds. 
Tampa  St.  Ry.  &  P.  Co.  v.  Tampa  Sub. 
R.  Co.,  30  Fla.  400,  409,  11  So.  908. 

[b]  The  approval  of  a  bond  can 
only  extend  to  matters  within  the  dis- 
cretion of  the  approving  oflScer.  Iti  re 
Bartlett,  82  Me.  210,  19  Atl.  170. 

[c]  The  statute  requires  the  court 
to  approve  the  amount,  the  security, 
and  the  conditions  of  the  bond.  Bowles- 
ville  M.  &  M.  Co.  v.  Pulling,  89  111.  58. 

[d]  The  authority  of  a  clerk  de- 
pends (1)  on  the  statute,  being  some- 
times limited  to  the  approval  of  the 
security.  People  v.  Leaton,  121  111.  666, 
13  N.  E.  241.  (2)  It  may  extend,  how- 
ever, to  the  form  of  the  bond,  its 
amount  and  the  sufficiency  of  the  sure- 
ties. To  approve  the  amount  is  to  fix 
it  within  the  meaning  of  the  statute. 
Thomas  v.  Terr.,  10  Ariz.  180,  85  Pac. 
1063. 

[e]  When  no  order  of  court  fixing 
the  amovmt  of  the  bond  is  in  the  rec- 
ord, and  a  bond  in  a  specified  amount 
is  given  and  appreved,  it  is  sufiicient. 
"Where  a  bond  has  been  duly  ap- 
proved by  the  officer  whose  duty  it  was 
to  approve  the  same,  it  will  be  pre- 
sumed that  it  conformed  in  all  respects 
to  the  requirements  of  such  officer,  and 
it  will  not  be  void,  even  though  some 
of  the  formalities  of  the  law  have  not 
been  complied  with,  provided  the  bond 
is  filed  within  the  time  fixed  by  stat- 
ute."   .Jacobs  r.  Morrow,  21  Neb.  233, 

31  N.  W,  739.  See  also  Thomas  v.  Terr., 
10  Ariz.  18-0,  85  Pac.  1063, 


44.  Tampa  St.  Ey.  &  P.  Co.  v.  Tam- 
pa Sub.  R.  Co.,  30  Fla.  400,  410,  11  So, 
908. 

45.  111. —  People  v.  Leaton,  121  111. 
666,  13  X.  E.  241.  la.  — Minton  v. 
Ozias,  115  Iowa  148,  88  N.  W.  336.  Md. 
Uarris  v.  Regester,  70  Md.  109,  119,  16 
Atl.  386.  Tex.  —  Shelton  v.  Wade,  4 
Tex.  148,  51  Am.  Dec.  722. 

[a]  The  approval  of  a  bond  not  in 
compliance  with  the  statute  is  unauth- 
orized and  of  no  effect.  Minton  v. 
Ozias,  115  Iowa  148,  88  X.  W.  336,  ap- 
peal tiond. 

46.  See   infra,  this  section. 

47.  Ark.  —  Jeffery  i\  Underwood, 
1  Ark.  108,  113.  Md.— State  v.  Gaver, 
115  Md.  250,  258,  80  Atl,  891.  N.  J. 
See  Folly  v.  Vantuyl,  9  N.  J.  L.  153, 
159. 

Compare  10  Standard  Proc.  9,  note 
38,  forthcoming  bonds. 

[a]  Conditional  Delivery. —  (1)  If 
a  bond  is  delivered  to  a  third  person 
to  take  effect  upon  the  happening  of 
some  event  and  that  person  deliver  it 
to  the  obligee  before  the  event  hap- 
pens, the  bond  does  not  take  effect 
whether  or  not  the  obligee  knows  of 
the  condition.  Ward  r.  Churn,  18 
Gratt.  (59  Va.)  801,  810,  98  Am.  Dec. 
749.  (2)  But  when  the  instrument  is 
delivered  directly  to  the  obligee  the 
delivery  cannot  be  regarded  as  condi- 
tional in  respect  to  the  party  who 
makes  it,  unless  the  condition  is  made 
known  to  the  obligee.  Ward  v.  Churn, 
18  Gratt.  (59  Va.)  801,  813,  98  Am. 
Dec.  749.  (3)  If  the  instrument  is 
complete  on  its  face,  the  obligee  to 
whom  it  is  delivered  without  notice 
that  it  is  conditional,  need  not  inquire 
whether  it  is  the  bond  of  all  the  sign- 
ers or  any  of  them.  But  it  is  otherwise 
if  the  instrument  on  its  face  indicates 
that  it  is  not  complete,  according  to 
the  intention  of  the  parties.  Newlin 
v.  Beard,  6  W,  Va.  110,  122. 
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bond  it  is/^  or  his  attorney/^  to  the  obligeej^"  or  his  attorney  or  agent,"^ 
and  that  it  be  accepted  by  him.^^ 

In  the  case  of  statutory  bonds,  the  approval  and  filing  take  the  place 
of  delivery  and  acceptance.^^  The  necessity"  and  time'*^  for  filing  such 
bonds  and  undertakings,  is  governed  by  the  statutes.  If  a  bond  filed  as 
a  statutory  bond  is  not  in  compliance  with  the  statute,  and  cannot  be 
sustained  as  such,  it  can  be  sustained  only  as  a  common-law  obligation 
in  which  event  delivery  to  the  obligee  is,  it  has  been  held,  an  indis- 
pensable prerequisite.^® 

I.  Amendments  and  New  Bonds  or  Undertakings.  —  Defects  in 
bonds  or  undertakings  may  be  cured  by  amendment,  or  by  the  filing  of 
a  new  bond  or  undertaking  in  most  jurisdictions,"  unless  the  defect  is 
such  as  to  render  the  instrument  void.-^^  This  may  be  done  under  a 
general  statute  authorizing  a  court  to  amend  any  pleading  or  proceed- 


48.  Harris  v.  Eegester,  70  Md.  109, 

120,  16   Atl.   386. 

49.  Harris  v.  Eegester,  70  Md.  109, 

121,  16  Atl.  386. 

50.  Harris  v.  Eegester,  70  Md.  109, 
121,  16  Atl.  386. 

51.  Harris  v.  Eegester,  70  Md.  109, 
121,  16  Atl.  386. 

52.  State  v.  Gaver,  115  Md.  250,  80 
Atl.  891. 

53.  State  f.  Gaver,  115  Md.  250,  80 
Atl.  891;  Harris  v.  Eegester,  70  Md. 
109,  120,  16  Atl.  386. 

As  to  approval,  see  supra  I,  G. 

54.  See  the  statutes. 
Appeal  bonds,  see  infra,  II,  J. 
Injunction    bond,    see    13    Standard 

Proc.  172. 

Bond  on  removal  of  causes,  see  22 
Standard  Proc.  838. 

Filing  is  not  essential  under  a  stat- 
ute requiring  service  of  a  bond,  see 
infra,  II,  J,  1. 

55.  See  the  statutes. 

Bond  on  certiorari,  see  18  Standard 
Proc.  375. 

Bond  or  undertaking  on  appeal,  see 
infra,  II,  J,  3. 

56.  Eeilly  v.  Atchinson,  4  Ariz.  72, 
32  Pac.  262;  Harris  v.  Eegester,  70 
Md.  109,  120,  16  Atl.  386. 

[a]  Illustration.  —  A  bond  on  ap- 
peal not  in  compliance  with  the  stat- 
ute is  not  a  good  voluntary  bond  when 
it  mentions  no  obligee  or  payee  and 
when  it  is  not  delivered  to  or  accepted 
by  the  appellee.  Delivery  to  and  filing 
with  the  clerk  is  not  such  a  delivery 
as  to  make  it  a  voluntary  bond.  Eeilly 
V.  Atchinson,  4  Ariz.  72,  32  Pac.  262. 
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[b]  A  delivery  to  the  clerk  is  not 
such  a  delivery  as  to  make  it  a  valid 
voluntary  bond.  Eeilly  v.  Atchinson, 
4  Ariz.  72,  32  Pac.  262;  Harris  v.  Ee- 
gester, 70  Md.  109,  120,  16  Atl.  386. 

57.  Alaska.  —  First  Nat.  Bank  v. 
Fish,  2  Alaska  344.  Fla.  —  Gamble  v. 
Campbell,  6  Fla.  347.  111.  —  Herzberg- 
er  V.  Barrow,  115  111.  App.  79.  la. 
Massie  v.  Mann,  17  Iowa  131.  Miss. 
Smith  V.  Harrington,  49  Miss.  771.  N. 
Y.  —  Lowry  v.  De  Chandenedes,  141 
App.  Div.  924,  125  K  Y.  Supp.  1042; 
Bauer  v.  Schevitch,  11  Civ.  Proc.  433, 
4  N.  Y.  St.  509.  N.  O.  —  Boger  v.  Ce- 
dar Cove  Lumb.  Co.,  165  N.  C.  557,  81 
S.  E.  784,  Ann.  Cas.   1917D,  116. 

Bond  on  arrest  in  civil  cases,  see  3 
Standajkd  Proc.  965. 

Attachment  bonds,  see  3  Standard 
Proc.  462. 

Garnishment  bonds,  see  10  Standard 
Proc.  492. 

Replevin  bond,  see  22  Standard 
Proc.  904. 

Injunction  bond,  see  13  Standard 
Proc.  171. 

Bond  on  third  party  claims,  see  16 
Standard  Proc  137. 

Bonds  and  undertakings  on  appeal, 
see  infra,  II,  O. 

Bonds  on  certiorari,  see  18  Standard 
Proc  374. 

Bond  of  guardian  ad  litem,  see  10 
Standard  Proc  750. 

Bond  on  removal  of  causes,  see  22 
Standard  Proc  839. 

58.  H.  C.  Copeland  &  Co.  v.  Mon- 
roe, 16  Ga.  App.  586,  85  S.  E.   789. 

As  to  undertakings  on  appeal,  see 
infra,  II,  O,  2,  b. 
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ing  by  correcting  a  mistake  in  any  respect,^''  unless  the  application  of 
this  statute  is  limited  by  other  statutes  governing  the  particular  pro- 
ceeding in  which  the  undertaking  or  bond  is  given.*'"  When  amended, 
the  undertaking  has  the  effect  of  validating  the  proceeding  from  its 
inception.®^ 

If  the  security  given  becomes  inadequate  additional  security  may  be  re- 
quired by  appropriate  proceedings,  as  a  general  rule.^^ 

J.  Enforcement  of.  — 1.  By  Action.  —  a.  In  General.  —  On  breach 
of  a  bond,  it  may  be  enforced  by  an  independent  suit  or  action"^'  which 
may  be  in  form  an  action  in  debt,""*  or  in  covenant,^^  or  in  some  states, 
assumpsit,^**  in  those  states  in  which  the  common  law  forms  of  action 
still  exist.  In  some  states,  scire  facias  will  lie."  An  undertaking  is  en- 
forced by  action  as  a  bond  or  promissory  note.^«  Summary  remedies  to 
enforce  bonds  are  generally  deemed  cumulative,69  and  the  obligee  may 
proceed  by  action  in  lieu  thereof  at  his  election.''*'  If  a  bond  is  unen- 


59.  Ky.  —  Galloway  v.  Bradburn, 
119  Ky.  49,  82  S.  W.  1013.  Mont. 
Pierse  v.  Miles,  5  Mont.  549,  6  Pac.  347. 
N.  Y.— Wilson  v.  Allen,  3  How.  Pr.  360. 
R.  I.  — Vaill  V.  Town  Council,  18  R.  I. 
405,  28   Atl.  344. 

60.  Tibbet  v.  Sue,  122  Cal.  206,  54 
Pac.  741. 

[a]  A  statute  requiring  the  dis- 
charge of  an  attachment  if  the  writ 
was  improperly  or  irregularly  issued, 
limits  the  general  statute  allowing 
amendments  to  proceedings  in  further- 
ance of  .iustice,  and  therefore  if  tne 
undertaking  is  defective,  the  attach- 
ment cannot  be  saved  by  an  amend- 
ment. Tibbet  f.  Sue,  122  Cal.  206,  51 
Pac.  741. 

61.  Bone  r.  Trafton,  31  Cal.  App. 
30,  159  Pac.  819. 

62.  Bond  on  appeal,  see  infra,  IT, 
O,  2,  e. 

Bond  of  executor  or  administrator, 
see  6  Standard  Pboc.  507. 

Injunction  bond,  see  18  Standard 
Proc.  168. 

63.  Actions  on  forthcoming  bonds 
given  by  judgment  debtors,  see  10 
Staxdard  Proc.  27. 

On  bond  of  guardian  ad  litem,  see  10 
Standard  Proc.  750. 

On  bail  bonds  or  recognizances,  see 
22  Standard  Proc.  471. 

On  appeal  bonds,  see  the  title  "Ap- 
peal Bonds." 

On  bond  of  guardian,  see  10  Stand- 
ard Proc.  749. 

On  bond  of  executor  or  administra- 
tor, see  8  Standard  Proc.  728. 

On  bond  of  justice  of  the  peace,  see 
18  Standard  Peoc.  392. 


On  bond  of  assignee  for  benefit  of 
creditors,  see  3  Standard  Proc.  81. 

On  injunction  bond,  see  13  Standard 
Proc.  327.      • 

On  receiver's  bond,  see  22  Standard 
Proc.  439. 

On  replevin  bond,  see  22  Standard 
Proc.  947. 

Actions  on  internal  revenue  bonds, 
see  14  Standard  Proc.  130. 

Enforcement  of  contracts  of  surety 
generally,  see  21  Standard  Proc.  574, 
et  seq. 

Enforcement  of  indemnity  generally, 
see  the  title   "Indemnity." 

An  action  on  a  bond  is  collateral  to 
the  proceeding  in  which  the  bond  was 
given,  see   15   Standard  Proc.  387. 

64.  See  6  Standard  Proc.  469;  22 
Standard  Proc.  947. 

Debt  on  a  recognizance,  see  6  Stand- 
ard Proc.  469,  and  see  the  title  "Re- 
cognizances and  Bail." 

65.  See  6  Standard  Proc.  135,  note 
8. 

66.  Hazle  v.  Markle,  175  Pa.  405, 
34  Atl.  734;  Com.  v.  Gould,  48  Pa. 
Super.   528,  under   statute. 

As  to  assumpsit  generally,  see  the 
title,   "Assumpsit." 

67.  Martin  v.  Gorden,  3  Hayw. 
(Tenn.)  173.  See  generally  the  title, 
"Scire  Facias." 

68.  State  r.  Hays,  2  Ore.  314,  318; 
Appeal   of  Guenther,  40  Wis.  115. 

69.  Jaffe  r.  Fidelity  &  Deposit  Co., 
7  Ala.  App.  206,  60  So.  966.  See  infra, 
T,  ,T.  2,  and  generally  the  title  "Sum- 
mary Proceedings." 

70.  Ind.  —  Hubbard  .  v.  Security 
Trust  Co.,  38  Ind.  App.  156,  78  N.  E. 
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forceable  as  a  statutory  bond,  it  may  be  enforced  by  action  if  valid  as 
a  common-law  obligation.'^^ 

b.  Conditions  'Precedent.  —  Any  conditions  precedent  to  an  action 
on  an  undertaking  or  bond  must  be  complied  with  before  action 
brought." 

c.  Jurisdiction  and  Venue.  —  The  general  rules  as  to  jurisdiction 
and  venue  of  actions  apply  to  actions  on  bonds  or  undertakings."  The 
action  is  transitory  and  should  be  brought  in  the  county  where  the  de- 
fendant or  one  of  them  resides,  as  a  rule.^* 

d.  Parties.  —  The  rules  as  to  parties  generally  apply  to  actions  on 
undertakings  and  bonds.'^^  Generally  the  action  must  be  brought  in  the 
name  of  the  obligee,  on  relation  or  for  the  benefit  of  the  real  party'^"  in 


79.  N.  C.  —  Grady  v.  Threadgill,  35  N, 
C.  228.  Tenn.  —  Fossett  v.  Turnage,  9 
Humph.  686.  Va.  —  Lipscomb's  Admr. 
V.  Davis'  Admr.,  4  Leigh  (31  Va.)  303. 

71.  Linder  v.  Benson  &  Co.,  78  Ga. 
116;  Hewlett  v.  Chamberlavne,  1  Wash. 
(1  Va.)   367. 

Summary  remedies  are  not  available, 
see  infra,  I,  J,  2. 

72.  As  to  conditions  precedent  gen- 
erally, see  the  title,  "Suits  and  Ac- 
tions." 

Conditions  precedent  to  action  on 
bond  given  on  arrest  in  civil  cases, 
see  2  Standard  Proc.  975. 

On  bond  of  assignee  for  benefit  of 
creditors,   see   3   Standard  Proc.   80. 

On  bond  of  executor  or  administra- 
tor, see  8  Standard  Proc.  783. 

On  bond  of  guardian,  see  10  Stand- 
ard  Proc.   880. 

On  injunction  bond,  see  13  Standard 
Proc.  330. 

On  replevin  bond,  see  22  Standard 
Proc.  947. 

Demand.  — See  8  Standard  Proc. 
785;  10  Standard  Proc.  882;  13 
Standard  Proc.  331;  22  Standard 
Proc.  947. 

Leave  of  Court.  —  See  2  Standard 
Proc.  976;  7  Standard  Proc.  834;  8 
Standard  Proc.  784;  10  Standard 
Proc.  883;     13  Standard  Proc.  331. 

[a]  Notice  of  entry  of  judgment  is 
sometimes  required  as  a  condition 
precedent  to  actions  on  appeal  bonds. 
Loweree  f.  Tallman,  30  App.  Div.  225, 
52  N.  Y.  Supp.  431,  28   Civ.  Proc.  21. 

[b]  The  issuance  of  an  execution 
on  the  judgment  and  return  unsatisfied 
is  not  a  condition  precedent  to  an  ac- 
tion on  an  appeal  bond.  Avres  v.  Dug- 
gan,  57  Neb.  750,  78  N.  W.  296, 
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73.  See  the  titles  "Jurisdiction" 
and   "Venue." 

Of  action  on  bond  of  personal  rep- 
resentative, see  8  Standard  Proc.  728. 

Of  guardian,  see  10  Standard  Proc. 
879. 

Injunction  bond,  see  13  Standard 
Proc.   333. 

Replevin  bond,  see  22  Standard  Proc, 
947. 

Jurisdiction  of  justice  of  the  peace, 
see  17  Standard  Proc.  941. 

Jurisdiction  of  probate  court,  see  10 
Standard  Proc.  879. 

74.  Smith  's  Admr.  v.  Miller,  140  Ky. 
308,  131  S.  W.  5.  See  the  title 
"Venue." 

75.  See  the  title,  "Parties."  and  11 
Standard  Proc.  965. 

In  action  on  forthcoming  bond,  see 
10  Standard  Proc.  28. 

In  action  on  bond  of  assignee  for 
benefit  of  creditors,  see  3  Standard 
Proc.  80. 

In  actions  on  bond  of  executor  or 
administrator,  see  8  Standard  Proc. 
786. 

On  replevin  bond,  see  22  Standard 
Proc.  947. 

On  bond  given  on  third  party  claim, 
see   16  Standard  Proc.  137. 

Intervention  in  action  on  bonds,  see 
14  Standard  Proc.  298. 

76.  See  2  Standard  Proc.  94;  11 
Standard  Proc.  965;  10  Standard 
Proc.  883  (guardian's  bond);  13  Stand- 
ard  Proc.   334,   injunction   bond. 

Action  in  name  of  state  named  as 
obligee,  see  2  Standard  Proc.  81,  note 
16. 

[a]  An  iHidertaking  for  the  release 
of  attached  property  made  payable  to 
the    plaintiff    in    the    attachment    suit, 
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interest,  though  in  some  states  the  real  party  in  interest  may  sue  in 
his  own  name.''^ 

e.  Pleadings  and  Proceedings  in  the  Action.  —  The  declaration  or 
complaint/^  answer/^  and  other  pleadings  and  proceedings  in  an  action 
on  a  bond  or  undertaking  must  follow  the  rules  elsewhere  diseussed.^o 
Thus  the  general  rules  as  to  variance,^^  trials,^^  judgments,^^  and  their 
enforcement,^*  and  costs,^^  apply  to  actions  upon  undertakings  and 
bonds. 


may  be  sued  on  by  the  obligee.  Dac- 
kich  V.  Barieh,  37  Mont.  490,  97  Pac. 
931. 

Obligee  as  trustee  of  express  trust, 
20  Standard  Proc.  909. 

77.  Crowell  r.  Ward,  16  Kan.  60. 
But  see  Carmichael  v.  Moore,  88  N.  C. 
29. 

As  to  real  party  in  interest,  see  the 
title   "Parties." 

78.  See  infra,  this  note. 

[a]  When  no  demand  is  required  by 
the  terms  of  the  undertaking  sued  on, 
no  demand  need  be  alleged.  Johnson 
V.  Ackerson,  40  Plow.  Pr.   (N.  Y.)    222. 

[b]  The  name  by  which  the  bond 
or  undertaking  is  described  in  the 
complaint  is  immaterial  when  a  copy 
is  attached  to  the  pleading.  Dackich 
V.  Barieh,  37  Mont.  490,  97  Pac.  931_. 

Illustrations.  —  Allegations  in  action 
on  arbitration  bond,  see  2  Standard 
Proc.  648;  on  bond  of  assignee  for 
benefit  of  creditors,  see  3  Standard 
Proc.  81 ;  on  bond  given  on  arrest  in 
civil  cases,  see  2  Standard  Proc.  976; 
on  bond  of  guardian,  see  10  Standard 
Proc.  890;  on  bond  of  executor  or  ad- 
muiistrator,  see  8  Standard  Proc.  788; 
on  injunction  bond,  see  13  Standard 
IProc.  338;  on  replevin  bond,  see  22 
Standard  Proc.  948;  on  bond  of  jus- 
tice of  the  peace,  see  18  Standard 
Proc.  392;  on  bond  to  secure  customs 
duties,  see  6  Standard  Proc,  3.55;  on 
liquor  dealer's  bond,  see  14  Standard 
Proc.  484,  note  71,  et  seq. 

Filing  instriiment  itself  in  justice 
court,  as  a  sufficient  pleading,  see  18 
Standard  Proc.  30,  note  56. 

79.     See  infra,  this  note. 

[a]  Consideration. — If  the  complaint 
does  not  disclose  that  an  undertaking 
in  excess  of  the  statute  is  under  seal, 
a  want  of  consideration  need  not  be 
alleged  in  the  answer,  for  the  reason 
that  an  undertaking  in  excess  of  the 
statute  is  without  consideration  and 
cannot  be  enforced  unless  a  considera- 
tion can  be  shown  to  exist  aliunde.    If 


a  seal  is  affixed,  there  is  presumptive 
evidence  of  a  consideration,  but  if  none 
is  affixed,  the  burden  is  on  the  plain- 
tiff to  show  a  consideration.  Gein  v. 
Little,  43  Misc.  421,  89  N.  Y.  Supp.  488. 
See  the  title  "Implied  and  Express 
Agreements." 

Affidavit  of  defense  in  actions  on 
bond  or  recognizance,  see  1  Standard 
Proc.  665. 

80.  See  2  Standard  Proc.  98;  4 
Standard  Proc.  496;  11  Standard 
Proc.  981,  et  seq.;  and  titles  dealing 
with  particular  bonds,  pleadings  and 
aspects  of  pleading  and  practice. 

In  action  on  forthcoming  bonds,  see 
10  Standard  Proc.  28. 

81.  See  the  title  "Variance  and. 
Failure  of  Proof;"  and  11  Standard 
Proc.  1036. 

[a]  The  Proof  Must  Conform  to  the 
Pleadings.  —  Clark  r.  Mix,  15  Conn. 
152;  State  v.  McFarland  (Tenn.),  35 
S.  W.  1007. 

In  action  on  injunction  bond,  see  13 
Standard  Proc.  349. 

82.  See  the  title  "Trial"  and  other 
titles  dealing  with  trial  practice.  See 
also  13  Standard  Proc.  349,  injunction 
bond. 

Jury,  —  See  8  Standard  Proc.  791; 
17  Standard  Proc.  431,  form  of  oath. 

Taking  bond  to  jury  room,  see  17 
Standard  Proc.  562,  note  35. 

83,  See  the  title  "Judgments"  and 
8  Standard  Proc.  791,  on  executor's 
bond;  10  Standard  Proc.  898,  on  guard- 
ian's bond;  13  Standard  Proc.  359,  in- 
junction bond;  22  Standard  Proc.  948, 
replevin  bond;  16  Standard  Proc.  138, 
bond  on  third  party  claim. 

Judgment  of  confession,  see  14 
Standard  Proc.   815,  851. 

84,  See  8  Stand.uid  Proc.  792,  and 
the  title  "Judgments  and  Decrees,  En- 
forcement of." 

85,  See    the    title,    "Costs." 
Costs   in   actions    on   bonds    of    as- 
signees  for  benefit   of   creditors,   see   3 
Standard  Pboc.  82;     of  executors  and 
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2.  By  Summary  Proceedings.  —  While  undertakings  or  bonds  can- 
not be  enforced  Jjy  summary  proceedings  in  the  absence  of  statute  so 
providing,^^  statutes  sometimes  authorize  the  enforcement  of  statutory 
bonds  and  undertakings  in  such  manner,^^  provided,  the  bond  to  be  en- 
forced is  in  compliance  with  the  statute. ^^  A  bond  good  only  as  a  com- 
mon law  obligation,  cannot  be  enforced  by  summary  proceedings.^"  The 
procedure  on  such  proceedings  is  elsewhere  discussed.'"^ 

K.  Reformation  of.  —  Courts  of  equity  have  jurisdiction  to  correct 
mistakes  in  and  reform  bonds  so  as  to  make  them  conform  to  the  in- 
tention of  the  parties.^^ 


administrators,  s^e  8  Standard  Proc. 
792;  of  guardians,  see  10  Standard 
Proc.  899,  and  on  injunction  bonds, 
see  13  Standard  Proc.  350. 

86.  State  v.  Hays,  2  Ore.  314.  See 
Churchill  v.  More,  7  Cal.  App.  767,  96 
Pac.  108. 

[a]  The  form  of  the  tnstriunent  is  a 
simple  promise,  and  the  promise  can 
only  be  enforced  bv  action.  State  v. 
Hays,  2  Ore.  314,  317. 

87.  See  the  title  ''Summary  Pro- 
ceedings." 

Forthcoming  "bonds,  see  10  Standard 
Proc.  24. 

Beplevin  bond,  see  22  Standard 
Proc.  947,  note  56,  and  948,  note  74. 

Of  bond  given  on  third  party  claim, 
see  16  Standard  Proc.  137. 

[a]  Appeal  bonds  cannot  (1)  be  en- 
forced by  summarj'  proceedings  in  some 
states.  Ky.  —  Stephens  v.  Miller,  80 
Ky.  47.  Neb.  — Selby  v.  McQuillan,  45 
Neb.  512,  63  N.  W.  855.  Wash.  —  Davis 
V.  Virges,  39  Wash.  256,  81  Pac.  688. 
(2)  Even  when  the  bond  contains  a 
stipulation  to  that  effect.  Churchill  v. 
More,  7  Cal.  App.  767,  96  Pac.  108; 
Davis  V.  Virges,  39  Wash.  256,  81  Pac. 
688.  (3)  But  some  statutes  authorize 
summary  judgments  on  bonds  or  under- 
takings on  appeal.  See  the  statutes 
and  U.  S.  —  Beall  r.  New  Mexico,  16 
Wall.  535,  21  L.  ed.  292.  Colo. —  Shan- 
non V.  Dodge,  18  Colo.  164,  32  Pac.  61. 
Cal.  —  See  Hawley  v.  Gray  Bros.  Arti- 
ficial Stone  Pav.  Co.,  127  Cal.  560,  60 
Pac.  437,  under  §942  of  the  code  of 
civil  procedure.  N.  C.  —  Clerk's  Of- 
fice V.  Huffsteller,  67  N.  C.  449,  452. 

Supersedeas  bonds,  see  the  title, 
"Supersedeas  and  Stay  of  Proceed- 
ings." 

88.  Ala.  —  Flournoy  v.  Mims,  17 
Ala.  36;  Branch  Bank  v.  Darrington, 
14  Ala.  192.  Cal.  —  Central  Lumber  & 
M.  Co.  V.  Center,  107  Cal.  193,  40  Pac. 
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334.  Ky.  — Drake  v.  Moore,  1  Bibb 
351,  Mo. —  Waterman  v.  Frank,  21 
Mo.  108.  Tenn.  —  Carroll  v.  Fields,  6 
Yerg.  305.  Tex.  —  Jones  v.  Hays,  27 
Tex.  1;  Harris  v.  Shakleford,  Sampson 
&  Co.,  6  Tex.  133.  W.  Va.  — Adler  v. 
Green,  18  W.  Va.  201;  Wallace  v.  Mc- 
Carty,  8  W.  Va.   193. 

89.  Ala.  —  Branch  Bank  v.  Darring- 
ton, 14  Ala.  192.  Ky— Drake  v. 
Moore,  1  Bibb  351.  Mo.  —  Waterman 
V.  Frank,  21  Mo.  108.  Tenn.  —  Carroll 
V.  Fields,  6  Yerg.  305.  Tex.  —  Jones  v. 
Hays,  27  Tex.  1. 

90.  See  the  title  "Summary  Pro- 
ceedings." 

To  enforce  appeal  bonds,  see  2  Stand- 
DARD  Proc.  83. 

To  enforce  forthcoming  bonds  given 
by  judgment  debtors,  see  10  Standard 
Proc.  24. 

To  enforce  replevin  bond,  see  18 
Standard  Proc.  558. 

91.  111.  —  Henkleman  v.  Peterson, 
154  111.  419,  40  N.  E.  359.  Ky.  —  Wiser 
V.  Blachly,  1  Johns.  Ch.  607.  Md.— State 
r.  Gaver,  115  Md.  250,  260,  80  Atl.  891; 
Aetna  Indem.  Co.  v.  Baltimore,  etc., 
Ry.  Co.,  112  Md.  389.  76  Pac.  251.  N.  J. 
Smith  V.  Allen,  1  N.  J.  Eq.  43,  21  Am. 
Dec.  33.  Ohio.  —  Neininger  v.  State, 
50  Ohio  St.  394,  34  N.  E.  633,  40  Am. 
St.   Eep.   674. 

As  to  suits  for  reformation  generally, 
see  the  title,  "Reformation." 

As  to  name  of  obligee,  see  10  Stand- 
ard Proc.  10,  note  44,  forthcoming 
bond. 

[a]  In  principle  there  is  no  differ- 
ence in  the  reformation  of  an  instru- 
ment whether  a  surety  is  a  part,y  to  it 
or  not.  Henkleman  v.  Peterson,  154 
111.  419,  40  N.  E.  359. 

[b]  Adding  Seal. -Keith  v.  Henkle- 
man, 68  111.  App.  623,  affirmed,  173  111. 
137,  50   N.  E.  692. 
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II.  UNDERTAKING  OR  SECURITY  ON  APPEAL  OR  ERROR. 

A.  Definition  and  Distinctions.  — An  undertaking  or  bond  on  appeal 
or  writ  of  error  is  an  undertaking  or  bond  given  to  perfect  the  appeal 
or  writ  of  error,  as  the  case  may  be,  and  to  secure  to  the  appellee  or 
defendant  in  error,  the  costs  on  appeal  or  error  and  such  damages  as 
may  be  awarded  thereon.®^  It  is  distinct  from  an  undertaking  or  bond 
to  stay  execution  on  a  judgment  and  does  not  operate  to  stay  the  en- 
forcement of  the  judgment  appealed  from,  except  in  those  cases  in 
which  statute  so  provides.®^  On  the  other  hand  a  supersedeas  bond  or 
undertaking  is  not  assential  to  the  perfection  of  an  appeal,^'*  and  is  in- 
sufficient to  perfect  an  appeal  if  filed  for  the  sole  purpose  of  staying 
execution.°^ 

B.  Necessity  for  and  "Waiver.  —  1.  Generally.  —  No  appeal  bond, 
undertaking,  recognizance  or  other  security  is  essential  as  part  of  an  ap- 
peal or  writ  of  error,^®  except  where  required  by  statute,®^  or  by  the 


92.  See  the  following  cases:  Cal. 
San  Francisco  L.  &  C.  Co.  v.  State,  141 
Cal.  354,  74  Pac.  1047.  N.  M.  —  Mundy 
r.  Irwin,  19  N.  M.  170,  141  Pac.  877. 
Tex.  —  Diliard  v.  Wilson  (Tex.  Civ. 
A]ip.),  137  S.  W.  152;  Davis  v.  Estes, 
4  Tex.  Civ.  App.  207,  23  S.  "W.  411. 
Wash. —  David  r.  Guich,  30  Wash. 
266,  70  Pac.  497.  Wis.  —  White  v.  Ap- 
pleton,  14  Wis.  190. 

[a]  An  appeal  bond  "is  an  obliga- 
tion conditioned  for  the  prosecution  of 
the  appeal  with  effect,  and  if  the  ap- 
peal is  prosecuted  with  effect,  and  the 
case  is  reversed  for  some  error  of  law, 
then  the  conditions  are  avoided,  and 
the  liability  thereon  ceases."  Ring  v. 
Mississippi  River  Bridge  Co.,  57  Mo. 
496,  498. 

[b]  "An  undertaking  to  secure  an 
apjical  *  *  *  is  teehnicall.v  a  bond  with- 
in the  commonlaw  definition,  save  that 
it  is  not  under  seal."  King  v.  Elling, 
24  Mont.  470,  480,  62  Pac.   783. 

[c]  Appeal  and  Cost  Bonds  Distin- 
guished.—  A  bond  conditioned  to  pro- 
secute an  appeal  with  effect  and  pay 
all  damages  and  costs  that  may  be 
awarded  is  not  a  security  for  costs 
within  a  statute  authorizing  summary 
proceedings  on  such  security.  Costs 
are  not  the  principal  thing  but  are 
merelv  incidental.  Willard  r.  Fralick, 
31   Mich.  431. 

"Perfecting"  appeal  generally,  see 
2  Standard  Proc.  289. 

93.  See  the  title.  "Supersedeas  and 
Stay  of  Proceedings." 

94.  Larson  r.  Munson,  37  S.  D,  182, 


157  X.  W.  318;  Fullerton  Lumb.  Co.  v. 
Tinker,  21   S.  D.  647,  115  N.  W.  91. 

95.  See  infra,  II,  P. 

96.  111.  —  Peoria  r.  Harvey,  18  111. 
364,  where  appeal  was  from  an  assess- 
ment of  damages  by  highway  commis- 
sioners. Ind.  —  Ruschaupt  v.  Carpen- 
ter, 63  Ind.  359.  Mo.  —  Gregory  v. 
Kansas  Cit.v,  244  Mo.  523,  149  S.  W. 
466;  Xew  York  Store  Mercantile  Co. 
r.  Thurmond.  186  Mo.  410,  428,  85  S.  W. 
333.  Va.  —  Braxton  r.  Morris,  1  Wash. 
(1  \a.)  380,  where  no  bond  was  re- 
quired of  defendant. 

In  justice's  court,  see  18  Standard 
Proc.  232. 

97.  See  the  statutes  and  Ariz. 
Reillv  r.  Crowlev,  3  Ariz.  286,  29  Pac. 
11.  Cal.  —  Perkins  v.  Cooper,  87  Cal. 
241,  25  Pac.  411.  Idaho.  —  Davis  v. 
Elmore  Countv,  9  Idaho  764,  75  Pac. 
910.  111. —  Peoria  v.  Harvey,  18  HI. 
364,  370.  la.  —  Minton  r.  O'zias,  115 
Iowa  148,  88  X.  W.  336.  Minn.  —  7n  re 
Brown,  35  :\nnn.  307.  29  X.  W.  131. 

On  appeals  from  decisions  of  a  pro- 
bate coiut,  ?ee  21   Standard  Proc.  668. 

Undertaking  on  appeal  from  justices 
court,  see  1 S  Standard  Proc.  232,  and 
17  Standard  Proc.  860. 

In  bankruptcy  proceedings,  see  8 
Standard  Proc.  1007. 

In  proceedings  by  certiorari,  see  4 
Standard  Proc.  913;  18  Standard 
Proc.  374. 

In  condemnation  proceedings,  see  8 
Standard  Proc.   336. 

In  election  contests,  see  8  Standard 
Proc.   113. 

In  habeas  corpus  proceedings,  see  10 
Standard  Proc.  959,  note  41. 
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rules,^^  or  by  order^^  of  court  where  it  has  power  to  require  security. 
Except  in  a  few  states,^  and  in  the  federal  courts,^  the  security  required 
is  regarded  as  essential  to  the  jurisdiction  of  the  appellate  court,^  and  a 


In  proceedings  relating  to  highways, 

see  11  Standard  Proc.  74,  132,  166. 

On  appeal  on  behalf  of  an  infant,  see 
12  Standard  Proc.  796. 

Bond  of  intervener,  see  14  Standard 
Proc.  341. 

In  insolvency  proceedings,  see  13 
Standard  Proc    690. 

In  proceedings  for  violation  of  or- 
dinances, see  20  Standard  Proc,  227. 

On  appeal  from  judgments  of  county 
boards,  see  20  Standard  Proc.  235. 

[a]  In  California,  (1)  no  undertak- 
ing is  required  when  an  appeal  is  taken 
under  the  "new  and  alternative" 
method.  Chung  Sing  v.  Southern  Pac. 
Co.  (Cal.),  172  Pac.  1103;  Theisen  v. 
Matthai,  165  Cal.  249,  131  Pac,  747; 
Bohn  V.  Bohn,  159  Cal,  366,  116  Pac. 
567;  Jaques  v.  Board  of  Suprvs.  of 
Yuba  County,  22  Cal.  App.  627,  135 
Pac.  686.  (2)  The  fact  that  a  bill  of 
exceptions  is  prepared  in  place  of  the 
reporter's  transcript  authorized  by 
statute  has  no  bearing  on  this  ques- 
tion, as  this  merely  relates  to  the  pre- 
paration of  the  record,  and  not  to  the 
taking  of  the  appeal.  Union  Collection 
Co.  v.  Oliver,  162  Cal,  755,  124  Pac. 
435, 

[b]  A  contention  that  the  court 
rendering  judgment  was  without  juris- 
diction does  not  obviate  the  necessity 
of  an  undertaking  on  an  appeal  from 
such  judgment.  If  it  should  appear 
that  the  trial  court  bad  no  jurisdiction, 
the  case  would  be  dismissed  on  appeal 
and  no  harm  would  be  done  the  appel- 
lant by  his  having  filed  a  bond.  But  if 
it  should  be  decided  that  the  trial 
court  had  jurisdiction,  then  the  lack 
of  a  bond  would  be  fatal  to  the  appeal. 
Kualana  v.  Young,  9  Hawaii  225, 

98,  In  admiralty,  see  1  Standard 
Proc.  559. 

99,  Pollock  V.  People,  1  Colo.  83; 
Peoria  r.  Harvey,  18  HI,  364,  370, 

fal  The  trial  court  cannot  require 
security,  in  a  case  in  which  the  statute 
does  not  require  it.  Dennison  v.  Tal- 
mage,   29   Ohio   St.   433. 

1.  Mitchell  V.  Coach,  83  Ore.  45, 
153  Pac.  478,  162  Pac.  1058;  Dowell  v. 
Bolt,  45  Ore,  89,  75  Pac,  714, 

2.  Beardsley  r,  Arkansas  &  L,  Ry. 
Co,,  158  U,  S,  123,  15  Sup,  Ct,  786,  39 
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L.  ed.  919;  Dodge  i:  Knowles,  114  U. 
S.  430,  5  Sup,  Ct,  1197,  29  L,  ed.  296; 
Edmonson  v.  Bloomshire,  7  Wall.  306, 
19  L.  ed.  91;  Blaffer  v.  New  Orleans 
Water  Supply  Co.,  160  Fed.  389,  87 
C.  C,  A,  341. 

[a]  In  the  federal  courts,  <1)  to  get 
an  appeal  after  the  term  at  which  the 
decree  is  rendered,  the  party  must  ap- 
ply to  the  proper  justice  or  judge  to 
sign  a  citation.  By  signing  it,  an  ap- 
peal is  in  legal  effect  allowed.  All  the 
appellant  has  to  do  thereafter  to  give 
the  appellate  court  jurisdiction,  is  to 
serve  the  citation  and  docket  it  there 
in  time.  The  statute  requiring  the 
justice  or  judge  signing  the  citation  to 
take  security  is  not  mandatory  on  the 
judge.  Martin  v.  Hunter's  Lessee,  1 
Wheat.  (U.  S.)  304,  4  L,  ed,  97.  (2) 
A  failure  to  take  security  is  an  irregu- 
larity which  does  not  necessarily  avoid 
the  citation.  The  security  is  required, 
however,  in  the  due  prosecution  of  the 
appeal,  and  if  the  case  is  docketed  in 
time,  the  appeal  will  not  be  dismissed 
because  of  the  neglect  of  the  justice  to 
require  security,  until  the  appellant 
has  been  afforded  a  reasonable  oppor- 
tunity of  curing  the  defect.  Brown  v. 
McConnell,  124  U.  S.  489,  8  Sup.  Ct. 
559,  31  L.   ed.  495. 

3.  Ariz, — Thomas  v.  Speese,  14  Ariz. 
556,  132  Pac.  1137;  Dean  v.  Terr.,  13 
Ariz.  152,  108  Pac.  476;  Reilly  V.  Crow- 
ley, 3  Ariz,  286,  29  Pac,  14;  Hand  v. 
Ruff,  3  Ariz,  175,  24  Pac.  257,  Cal. 
Spreckels  V.  Spreckels,  114  Cal,  60,  45 
Pac,  1022,  Colo,  —  Brown  v.  Welling- 
ton Mines  Co.,  24  Colo.  App,  256,  133 
Pac,  427;  Fuller  v.  Estate  of  Fuller, 
7  Colo,  App.  555,  44  Pac.  72.  111. 
Stafford  v.  Kimmel,  188  111.  App.  281. 
la.  —  Minton  v.  Ozias,  115  Iowa  148, 
88  N.  W.  336.  N,  M,  —  Hernandez  v. 
Roberts,  24  N.  M,  253,  173  Pac.  1034. 
But  see  Abeytia  r.  Spiegelberg,  20  N. 
M.  614,  151  Pac,  696;  Mundy  v.  Irwin, 
19  N,  M.  170,  141  Pac.  877,  decided 
prior  to  the  statute  of  1917.  S,  D. 
Aldrich  v.  Public  Opinion  Pub.  Co.,  27 
S.  D  589,  132  N,  W.  278.  Tex,  —  El 
Paso'  &  K  E.  R.  Co-  v.  Whatley,  99 
Tex.  128,  87  S.  W.  819.  Wash.  —  Fisher 
V.  Fisher,  9  Wash.  694,  38  Pac.  133. 
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compliance  with  the  statute,  rule,  or  order  of  court  requiring  security,* 
by  all  parties  seeking  an  appeaP  is  essential  to  perfect  an  appeal  and 
render  it  effectual  for  any  purpose,^  unless  the  omission  may  be  and  is 
waived,^  or  cured,^  or  unless  the  appeal  is  prosecuted  by  a  party 
exempted  by  the  statute  from  giving  bonds  or  undertakings  on  appeal  or 
writ  of  error.^  Whether  in  a  given  case,  the  law  requires  an  appeal 
bond  is  to  be  determined  by  the  appellate  court  when  the  ease  is  be- 
fore it,^°  and  the  parties  must  at  their  peril  within  the  time  allowed  by 
law  decide  the  question  for  themselves,  as  they  must  for  themselves 
decide  other  questions  relating  to  jurisdiction  of  appellate  courts." 

A  trial  court  has  no  power  to  dispense  with  security  on  appeal  when 
such  security  is  required  by  law.^^ 

2.  When  There  Are  Several  Appellants.  —  When  several  parties  to 
an  action  properly  join  in  an  appeal,  one  undertaking^^  on  behalf  of 


[a]  Compare,  Rhea  v.  Brown,  4  Neb. 
(Unof.)  461,  464,  94  N.  W.  716,  in 
which  the  court  says  that  it  need  not 
consider  the  effect  of  a  failure  to  give 
a  bond  where  such  bond  is  jurisdiction- 
al. When  an  appeal  is  dismissed  on 
this  ground,  the  dismissal  is  for  failure 
to  give  the  bond,  not  for  want  of  juris- 
diction. The  question  whether  a  bond 
is  required  in  a  particular  appeal,  is  to 
be  decided  by  the  court  to  which  the 
appeal  is  taken.  If  that  court  holds 
that  none  is  necessary,  and  the  appeal 
proceeds  to  final  judgment,  which  re- 
mains unmodified  and  in  full  force,  such 
judgment  is  conclusive  upon  the  parties 
and  cannot  be  collaterally  attacked. 

[b]  *'The  undertaking  is  jurisdic- 
tional only  because  it  is  made  so  by 
statute."  Spreckcls  v.  Spreckels,  114 
Cal.  60,  45  Pac.  1022. 

4.  See  2  Standard  Proc.  77. 
Dismissal  of  appeal  for  want  of  se- 
curity, see  infra,  II,   N. 

5.  Quinn  v.  Adair,  4  Ala.  315;  Ted- 
rick  r.  Wells,  152  111.  214,  38  N.  E.  625. 

Who  may  appeal,  see  2  Standard 
Proc.  194,  et  seq. 

6.  See  infra,  this  note. 

[a]  Some  statutes  provide  (1)  that 
an  appeal  is  ineffectual  for  any  purpose 
unless  an  undertaking  be  "filed" 
within  a  specified  time  after  the  ser- 
vice of  notice  of  appeal.  See  the 
statutes  and  the  following:  Cal. — Estate 
of  Sutro,  152  Cal.  249,  252,  92  Pac.  486, 
1027;  Elliott  v.  Chapman,  15  Cal.  383. 
Idaho.  —  Weiser  River  Fruit  Assn.  v. 
Feltham,  31  Idaho  633,  175  Pac.  583. 
N.  Y.  —  Kelsev  v.  Campbell,  38  Barb. 
238,  14  Abb.  Pr.  368.  Wash.  — Smith 
V.  Diamond  Ice  &  S.  Co.,  65  Wash.  576, 


118  Pac,  646,  38  L.  R.  A.  (N.  S.)  994; 
Main  Inv.  Co.  v.  Olsen,  43  Wash,  480, 
86  Pac.  657.  (2)  Others  provide  that 
an  appeal  is  perfected  on  the  service  of 
the  undertaking  for  costs,  and  that  to 
render  an  appeal  effectual  for  any  pur- 
pose, an  undertaking  must  be  executed 
on  the  part  of  the  appellant.  See  for 
example  the  statutes  of  North  and 
South  Dakota  and  Bonnell  v.  Van  Cise, 
8  N.  D.  592,  67  N.  W.  685.     See  infra, 

II,  F,  I,  and  J. 

7.  See  infra,  II,  B,  8. 

8.  See  infra,  II,  O. 

9.  See  infra,  II,  B,  7. 

[a]  The  appeal  Is  perfected,  in  suctt 
case,  by  the  giving  of  notice  of  appeal. 
See  Inspiration  Consol.  Copper  Co.  v. 
Mendez,  19  Ariz.  151.  166  Pac.  278, 
1183. 

10.  Rhea  v.  Browu,  4  Neb.  (Unof  ) 
461,  94  N.  W.  716;  Dennison  v.  Tal- 
mage,  29  Ohio  St.  43!-,. 

11.  Dennison  t\  Talraage,  29  Ohio 
St.  433. 

12.  111.  — Stafford    v.    Kimmel,     188 

III.  App.  281.  N.  Y.  —  Architectural 
Iron  Wks.  V.  Brooklyn,  85  N.  Y.  652. 
Ohio.  —  Dennison  v.  Talmage,  29  Ohio 
St.  433.  Okla.  —  Adair  v.  Montgomery, 
176  Pac.  911. 

Dispensing  with  security  as  to  exe- 
cutors, guardians,  etc.,  see  infra,  II, 
B,  7. 

13.  Estate  of  Sutro,  152  Cal.  249, 
92  Pac.  486,  1027. 

[a]  Reason  of  Rule.  —  Under  a 
statute  authorizing  "any  party  ag- 
grieved" to  appeal  and  requiring  an 
undertaking,  the  words  "any  party  ag- 
grieved" include  the  plural  in  accord- 
ance  with   the    general   rule    of    statu- 
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all  is  sufficient.  It  is  otherwise  if  the  appeal  is  joint  and  several.^*  A 
person  joining  in  an  appeal  subsequent  to  the  original  notice  and  se- 
curity, must  execute  a  bond  in  addition  to  that  already  filed. ^^ 

3.  Where  There  Are  Several  Respondents.  —  When  two  or  more 
persons  have  a  common  interest  in  resisting  an  appeal,  a  joint  bond  to 
all  those  respondents  is  all  that  is  neeessary.^^  But  when  there  are  sev- 
eral respondents  who  have  entirely  distinct  and  conflicting  interests  ia 
relation  to  tlie  object  sought  for  by  the  appeal,  it  has  been  held  that 
separate  appeal  bonds  should  be  given." 

4.  Where  Several  Appeals  Are  Taken.  —  When  several  appeals  are 
taken  in  one  action,  either  from  two  or  more  orders,  or  from  a  judg- 
ment and  an  order,  an  undertaking  is  required  for  each  appeal,^*  ex- 
cept where  there  is  in  the  same  notice  and  transcript,  an  appeal  from 
a  judgment  with  an  appeal  from  an  order  denying  a  new  trial,"  or 
when  statute  specifically  provides  otherwise,^'^  though  the  different 
undertakings  may  be  in  the  same  instrument,^^  if  the  penalty,  with  the 


tory  construction  that  the  singular 
number  includes  the  plural.  So  read, 
any  number  of  parties  claiming  to  be 
aggrieved  may  join  in  an  appeal  which 
may  be  supported  by  one  undertaking 
in  the  prescribed  sum  of  $300.  Estate 
of  Sutro,  152  Cal.  249,  255,  92  Pac.  486, 
1027. 

14.  Harrigan  t:  Gilchrist,  121  Wis. 
127,   210,   99  N.   W.   909. 

As  to  S3veral  appeals,  see  infra,  II, 
B,  2. 

15.  Stans  v.  Bailey,  9  Wash.  115,  37 
Pac.  316. 

16.  Thompson  v.  Ellsworth,  1  Barb. 
Ch.  (N.  Y.)  624.  See  mfra,  II,  C,  2; 
II,  E,  2,  b. 

17.  Thompson  r.  Ellsworth,  1  Barb. 
Ch.    (N.   Y.)    624. 

18.  Cal.  —  Spreckels  v.  Spreckels, 
114  Cal.  60,  45  Pac.  1022;  Sharon  v. 
Sharon,  68  Cal.  326,  9  Pac.  187;  Biagi 
V.  Howes,  63  Cal.  384.  Mont.  —  In  re 
Kappler's  Estate,  38  Mont.  419,  100 
Pac.  228;  Pirrie  f.  Moule,  33  Mont.  1, 
81  Pac.  390.  N.  Y.  — Skidmore  V. 
Davies,  10  Paige  316,  318.  Wis.  — See 
White  V.  Appleton,  14  Wis.  190. 

But  Compare,  Furlong  v.  New  York, 
N.  H.  &  H.  K.  Co.,  83  Conn.  568,  78 
Atl.  489,  21  Ann.  Cas.  937,  holding  that 
where  an  amended  appeal  is  properly 
joined,  a  new  undertaking  is  unneces- 
sary. 

In  justice  court,  see  18  Standard 
Proc.  234. 

[a]  Whether  the  notice  of  appeal 
is  given  by  separate  notices  or  in  one 
instrument,  the  rule  of  the  text  applies. 
Centerville      &      Kingsburg     Irrigation 
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Ditch  Co.  V.  Bachtold,  109  Cal.  Ill,  41 
Pac.  813.  As  to  notice  of  appeal  gen- 
erally, see  2  Standard  Proc.  311,  et  seq. 
[b]  One  undertaking  in  a  sum  equal 
to  the  aggregate  required  in  the  case 
of  separate  appeals  is  irregular.  Sweet 
f.  Mitchell,  17  Wis.  125. 

19.  Cal.  —  Granger  v.  Eobinson,  114 
Cal.  631,  46  Pac.  604;  Sharon  v. 
Sharon,  68  Cal.  326,  9  Pac.  187;  Chester 
V.  Bakersfield  Town  Hall  Assn.,  64 
Cal.  42,  27  Pac.  1104.  But  compare, 
Biagi  r.  Howes,  63  Cal.  384,  where 
there  was  an  appeal  from  a  judgment 
and  from  an  order  "dismissing"  a 
motion  for  new  trial.  Idaho.  —  Kelly 
f.  Leachman,  5  Idaho  521,  51  Pac.  407. 
Mont.  —  Gassert  v.  Strong,  38  Mont. 
18,  98  Pac.  497;  In  re  Kappler's  Est., 
38  Mont.  419,  100  Pac.  228;  Baker  v. 
Butte  City  Water,  24  Mont.  31,  60  Pac. 
488  (statute  so  provides);  Watkins  v. 
Morris,  14  Mont.  354,  36  Pac.  452. 
N.  D.— Sucker  State  Drill  Co.  v.  Brock, 
18   N.  D.   598,   120   N.   W.  757. 

[a]  This  is  allowed  because  of  the 
long-continvied  and  well-established 
practice  of  giving  but  one  bond  in 
such  a  case.  Sharon  v.  Sharon,  68  Cal. 
326,  9  Pac.   187. 

20.  See    the    statutes. 

21.  Cal.  —  Spreckels  v.  Spreckels, 
114  Cal.  60,  45  Pac.  1022;  Sharon  v. 
Sharon,  68  Cal.  326,  9  Pac.  187.  Idaho. 
In  re  Blackington's  Estate,  29  Idaho 
310,  158  Pac.  492.  Mont.  —  In  re  Kapp- 
ler's  Estate,  38  Mont.  419,  100  Pac. 
228. 

[a]  The  appellant  may  give  one 
bond  with  a  penalty  sufficiently  large 
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exception  mentioned  above,  is  in  an  amount  sufficient  to  support  then: 
all,^^  and  if  appropriate  reference  is  made  to  each  so  that  the  penalty 
may  be  properly  apportioned,^^ 

Supplemental  Appeal.— It  has  been  held  that  when  a  valid  appeal  with 
bond  is  taken,  a  supplemental  appeal  is  not  such  a  distinct  and  inde- 
pendent appeal  as  requires  an  additional  bond.^* 

5.  On  Cross-Appeal. — While  some  courts  require  security  on  behalf 
of  a  cross-appellant,-^  others  do  not.^® 

6.  On  Successive  Appeals.— As  the  dismissal  of  an  appeal  carries 
with  it  everything  in  connection  therewith,  a  new  undertaking  is 
necessary  upon  a  further  appeal.-^  So  also  a  new  security  must  be 
given  upon  each  successive  appeal  to  a  higher  appellate  court. ^* 

7.  Parties  Exempted  From  Giving  Security. — Statutes  requiring 
security  on  appeal  or  v\'rit  of  error,  generally  except-**  from  their  oper- 


to  cover  both  appeals,  and  with  a  con- 
dition broad  enough  to  embrace  the 
damages  and  costs  of  both.  Skidmore 
r.  Davies,  10  Paige   (N.  Y.)   316. 

22.  In  re  Kappler's  Estate,  38  Mont. 
419,  100  Pac.  228. 

23.  In  re  Kappler's  Estate,  38  Mont. 
419,  100  Pac.  228.     See  infra,  II,  E,  3. 

24.  Brown  v.  New  Haven  Taxicab 
Co.  (Conn.),  105  Atl.  706. 

25.  The  S.  S.  Osborne,  105  U-  S.  447, 
26  L.  ed.  1065;  Benton  v.  Taylor  (Tex. 
Civ.  App.),  208  S.  W.  704. 

[a]  Reason  of  Rule. — Cross-appeals 
must  be  prosecuted  like  other  appeals. 
Every  appellant,  to  entitle  himself  to 
be  heard  on  his  own  appeal,  must  ap- 
pear here  as  an  actor  in  his  own  be- 
lialf  by  having  the  appearance  of  coun- 
sel entered  and  giving  the  security  re- 
quired by  the  rules.  Otherwise  if  he 
is  here  as  appellee  on  the  appeal  of  his 
adversary,  he  will  be  heard  only  in  sup- 
port of  the  decree  as  it  is  entered  be- 
low. The  S.  S.  Osborne,  105  U.  S.  447, 
26  L.  ed.  1065. 

fbl  A  next  friend  making  cross-as- 
signments of  error  for  the  purpose  of 
reviewing  a  .iudgment  against  him  as 
next  friend  must  file  a  proper  bond. 
Texas  &  New  Orleans  Ry.  Co.  v.  Skin- 
ner, 4  Tex.  Civ.  App.  661,  23  S.  W, 
1001. 

26.  "Wilson  v.  Jourdan,  79  Miss.  133, 
29  So.  823. 

[a]  The  reason  of  the  rule  is  that  if 
the  appellant  loses,  he  or  his  sureties 
pay  all  the  costs,  and  if  he  wins,  the 
appellee,  that  is,  the  cross  appellant, 
pavs  the  costs.  Wilson  v.  Jourdan,  79 
Miss.  133,  29  So.  823. 


27.  N.  C— Spence  v.  Tapscott,  93 
N.  C.  250.  S.  D.— Coburn  v.  Board  of 
Commissioners  of  Brown  County,  10 
S.  D.  552,  74  N.  W.  1026.  Tex.— 'Stoner 
V.  Spencer,  32  Tex.  653. 

[a]  Upon  a  subsequent  appeal  taken 
after  the  cause  has  been  remanded  to 
the  trial  court  for  further  proceedings. 
Spence  v.  Tapscott,  93  N.  C.  250.  As 
to  proceedings  after  remand,  see  the 
title,  "Mandate  and  Proceedings  There- 
after." 

Effect  of  dismissal  generally,  see  2 
Standard  Proc.  392. 

28.  McTntyre  r.  Strong,  63  How.  Pr. 
(N.  Y.)  405.  See  also  Colo.— Shannon 
v.  Dodge,  18  Colo.  164,  32  Pac.  61. 
111.— Fidclitv  Deposit  Co.  i:  Coonev,  127 
111.  App.  523.  Wis.— State  f.  Hoelz,  69 
Wis.  84,  33  N.  W.  579. 

[a]  The  court  has  no  power  to  order 
that  security  given  on  appeal  to  the 
general  term  shall  take  the  place  of 
the  security  required  on  appeal  to  the 
court  of  appeals.  Mclntyre  v.  Strong, 
63  How.  Pr.  (N.  Y.)  405. 

29.  See  the  statutes. 

[a]  "When  an  appeal  is  made  for 
the  purpose  of  protecting  the  interests 
of  the  county  and  of  the  people,"  no 
security  is  required  by  statute.  Davis 
V.  Elmore  County,  9  Idaho  764,  75  Pac. 
910;  Raven?craft  v.  Board  of  Comrs.,  5 
Idaho   178,  47   Pac.   942. 

[b]  Married  Women.  —  Johnson's 
Admr.  v.  Ward,  82  Ala.  486,  2  So.  524. 

[c]  Assignee  in  Insolvency. — Mat- 
ter of  Sharp,  92  Cal.  577,  28  Pac.  783. 
Compare,  13   Standard  Proc.  690. 

On  appeal  from  proceedings  in  viola,- 
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ation  particular  appellants,  such  as  the  United  States,^"  the  state  or 
its  officers,^^  municipal  corporations,^^  and  their  officers  and  boards.^^ 


tion  of  municipal  ordinances,    see    20 

Standard  Proc.  227. 

30.  Appeals  by  United  States,  see 
the   title,   "United  States." 

31.  Cal.  — San  Francisco  L.  &  C. 
Co.  V.  State,  141  Cal.  354,  74  Pac.  1047; 
People  V.  Clingan,  5  Cal.  389.  Idaho. 
Coon  r.  Sommercamp,  26  Idaho  776,  146 
Pac.  728.  111.  — Holmes  v.  Mattoon, 
111  111.  27,  53  Am.  Eep.  602.  Miss. 
State  V.  Coahoma  Co.,  64  Miss.  358, 
1  So.  501.  Ohio.  —  Humphreys  v.  State, 
70  Ohio  St.  67,  70  N.  E.  957,  101  Am. 
St.  Eep.  888,  65  L.  R.  A.  776. 

See  generally  the  title,  "States  and 
Territories. ' ' 

[a]  Statute  Construed.  —  Although 
the  statute  in  terms  exempts  the  state 
from  giving  undertakings  only  when 
it  is  a  party  plaintiff,  its  purpose  to 
dispense  with  an  undertaking  when- 
ever the  state  is  a  party  is  clear,  and 
it  will  be  construed  to  apply  to  cases 
in  which  the  state  is  a  party  defendant. 
San  Francisco  L.  &  C.  Co.  v.  State,  141 
Cal.  354,  74  Pac.  1047. 

[b]  A  board  of  examiners  is  within 
a  statute  exempting  state  officers  from 
giving  undertakings  on  appeal.  State 
■ex  rel.  Scollard  r.  Board  of  Examiners, 
52  Mont.  91,   156  Pac.  124. 

[c]  State  Levee  Boards.  —  Board  of 
Comrs.  v.  Howard  Land  &  Timber  Co., 
132   La.    911,    61    So.   868. 

[d]  State  Industrial  Accident  Com- 
mission. —  Enneberg  r.  State  Industrial 
Ace.  Com.,  88  Ore.  436,  167  Pac.  310, 
171  Pac.  765;  Miller  v.  State  Industrial 
Ace.  Com.,  84  Ore.  507,  159  Pac.  1150, 
165  Pac.  576. 

[e]  County  tax  officer  representing 
the  state  in  a  mandamus  proceeding. 
McLendon  v.  Empire  Min.  Co.  (Ala.), 
74  So.  937;  Reynolds  v.  Blue,  47  Ala. 
711. 

[f]  Action  by  Relator.  —  An  action 
to  enjoin  a  public  nuisance  brought  in 
the  name  of  the  state  by  a  private  re- 
lator is  not  an  action  by  the  state 
within  the  rule.  State  ex  rel.  Hartung 
f.  Milwaukee,  102  Wis,  509,  78  N.  W. 
756. 

32.  McCarthy  v.  Chicago,  197  111. 
App.  564. 

[a]  Cities  and  Towns. — Cal. — Mever 
V.  San  Diego,  130  Cal.  60,  62  Pac.  211. 
Colo.  —  Hummel  v.  Ouray,  38  Colo.  322, 
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88  Pac.  582;  Town  of  Del  Norte  v. 
Weiss,  38  Colo.  269,  88  Pac.  581.  Mont. 
State  ex  rel.  Dwyer  r.  Duncan,  49  Mont. 
54,  140  Pac.  95.  S.  D.  — Dring  r.  St. 
Lawrence  Tp.,  23  S.  D.  624,  122  N.  W. 
664.  But  see,  Yuma  v.  Winn,  17  Ariz. 
92,  148  Pac.  286.  -Compare,  11  Stand- 
ard Proc.  166. 

[b]  A  town  is  within  the  scope  of  a 
statute  exempting  "incorporated  cit- 
ies" as  the  intent  of  the  legislature  is 
to  include  all  municipal  corporations. 
Elma  V.  Carney,  4  Wash.  418,  30  Pac. 
732. 

[c]  A  village  need  not  give  an  un- 
dertaking on  appeal  under  a  statute 
exempting  cities.  Trueman  v.  Village 
of  St.  Maries,  21  Idaho  632,  123  Pac. 
508. 

[d]  Counties..  —  Ariz.  —  Maricopa 
V.  Osborn,  4  Ariz.  331,  40  Pac.  313. 
Cal.  —  People  ex  rel.  De  Fries  f.  Board 
of  Supervisors,  10  Cal.  344.  Wash. 
Kelley  v.  Kitsap,  5  Wash.  521,  32  Pac. 
554.  But  see  Midland  County  v.  Slaugh- 
ter (Tex.  Civ.  App.),  118  S,  W.  762. 

[e]  A  drainange  district  is  a  muni- 
cipal corporation  within  the  statute. 
Havana  v.  Kelsey,  120  111.  482,  11  N.  E. 
256. 

33.  La.  —  Hayne  v.  Assessor,  143 
La.  697,  79  So.  280;  Martin  f.  Board 
of  Fire  Comrs.,  132  La.  188,  61  So.  197, 
44  L.  R.  A.  (N.  S.)  68.  Mont.  — State 
ex  rel.  Dwyer  r.  Duncan,  49  Mont.  54, 
140  Pac.  95.  N.  J. —  Board  of  Tene- 
ment House  Supervision  v.  Schlechter, 
83  N.  J.  L.  88,  83  Atl.  783. 

But  see,  Sfate  ex  rel.  Jordan  v. 
Bechtner,  132  Wis.  632,  113  N.  W.  42. 

[a]  Board  of  Fire  Commissioners. 
Martin  v.  Board  of  Fire  Comrs.,  132 
La.  188,  61  So.  197,  44  L.  R.  A.  (N.  S.) 
68. 

[b]  Officers. —  (1)  Although  a  stat- 
ute specifically  dispensing  with  an 
undertaking  on  appeal  by  a  county, 
omits  all  reference  to  county  officers, 
no  undertaking  is  required  when  the 
county  is  the  real  party  in  interest  to 
an  action  in  which  a  county  officer  is  a 
party.  Lamberson  v.  Jefferds,  116  Cal. 
492,  48  Pac.  485.  Contra,  Von  Schmidt 
V.  Widber  (Cal.),  32  Pac.  532;  State 
ex  rel.  Douglas  v.  Kennedy,  121  La. 
757,  46  So.  796  (holding  an  exemption 
of  the  city  does  not  extend  to  its  minis- 
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Some  statutes  exempt  school  boards,^*  guardiaiis,^"  trustees,^^  executors 
and  administrators,"  paupers,^^  and,  in  some  states,  defendants  m 


terial  officers).  (2)  But  an  exemption  of 
a  municipal  corporation  does  not  ex- 
tend to  its  officers  where  the  municipal- 
ity is  not  the  real  party  in  interest. 
State  ex  rel.  Jordan  v.  Bechtner,  132 
Wis.  632,  113  N.  W.  42. 

On  proceedings  for  violation  of  or- 
dinances, see  20  Standard  Proc.  227. 

34.  Luchini  f.  Police  Jury,  126  La. 
972,  53  So.  68,  21  Ann.  Cas.  59.  But 
see,  Mitchell  v.  Board  of  Education,  137 
Cal.  372,  70  Pac.  180.  See  the  title, 
"Schools  and  School  Districts." 

[a]  Boards  of  education  are  not 
exempt  from  giving  undertakings  on 
appeal,  when  the  statute  does  not  spe- 
cifically exempt  them.  Mitchell  V. 
Board  of  Education,  137  Cal.  372,  70 
Pac.  180. 

35.  See    10    Standard   Proc.    877. 

36.  Trustees  in  bankruptcy,  see  3 
Standard  Proc.   1U08. 

[a]  But  when  the  statute  does  not 
except  trustees,  they  must  give  secur- 
ity. Architectural  Iron  VVks.  v.  Brook- 
lyn, 85  N.  Y.  652;  Wooldridge  v.  Rol- 
ler, 52  Tex.  447. 

37.  Cal.  —  Estate  of  McDermott, 
]27  Cal.  450,  59  Pac.  783;  Estate  of 
Corwin's  Est.,  61  Cal.  160.  Ind.— Ruch 
V.  Biery,  110  Ind.  444,  11  N.  E.  312; 
Jones  i".  Jones,  91  Ind.  378;  Jeffries  v. 
Orndorf,  44  Ind.  App.  225,  88  N.  E. 
958.  Kan.  —  Coutlet  v.  Atchison,  etc., 
Ry.  Co.,  59  Kan.  772,  52  Pac.  68.  Miss. 
Holiman  v.  Dibrell,  51  Miss.  96.  Neb. 
In  re  Langdon,  102  Neb.  432,  167  N.  W. 
571;  Thompson  v.  Pope,  77  Neb.  338, 
109  N.  W.  498.  N.  D.  —  Ransier  v. 
Hyndman,  18  N.  D.  197,  119  N.  W.  544. 
Tex.  —  Casev  v.  Texarkana,  etc.,  Ry. 
Co.  (Tex.  Civ.  App.),  151  S.  W.  856; 
Anglin  v.  Barlow  (Tex.  Civ.  App.),  45 
S.  W.  827,  temporary  administrator.  Va. 
Sadler's  Exr.  V.  Green,  1  Hen.  &  M. 
(11    Va.)    26. 

But  see.  Love  v.  Francis,  63  Mich. 
181,  29  N.  W.  843,  6  Am.  St.  Rep.  290. 

[a]  The  appellant  must  be  an  exe- 
cutor or  administrator  at  the  time  of 
his  appeal,  to  come  within  the  terms  of 
the  statute.  If  his  successor  has  been 
appointed,  he  must  file  a  bond,  although 
the  appointment  may  be  irregular. 
Estate  of  McDermott,  127  Cal.  450, 
69  Pac.  783. 


[b]  The  executor  must  have  given 
an  official  bond  with  security  in  the 
state  in  which  he  takes  the  appeal. 
Dennison   v.  Talmage,  29  Ohio  St.  433. 

[c]  Representative  Capacity.  —  An 
executor  or  administrator  is  not  exempt 
from  giving  an  appeal  bond  or  under- 
taking unless  he  appeals  in  his  rep- 
resentative capacity.  He  must  be  act- 
ing in  another's  right.  Cal.  —  In  the 
matter  of  Danielson,  88  Cal.  480,  26 
Pac.  505.  Colo.  —  Redington  v.  Red- 
(lington,  180  Pac.  675;  Fuller  V.  Estate 
of  Fuller,  7  Colo.  App.  555,  44  Pac.  72. 
Miss.  —  Holiman  v.  Dibrell,  51  Miss. 
96.  Neb.  —  Thompson  f.  Pope,  77  Neb. 
338,  109  N.  W.  498.  Pa.  — Pugh  r.  Ot- 
tenkirk,  3  Watts  &  S.  170.  Tex. 
Lynch  v.  Bernhardt  (Tex.  Civ.  App.), 
201  S.  W;  1051;  Casey  v.  Texarkana  & 
Ft.  S.  Rv.  Co.  (Tex.  Civ.  App.),  151 
S.  W.  856. 

[d]  The  interest  of  the  executor 
must  not  be  antagonistic  to  the  interest 
of  the  estate.  State  ex  rel.  Kniseley 
V.  Jones,  274  Mo.  374,  202  S.  W\  1117 

[e]  On  appeal  from  an  order  revok 
ing  his  letters,  a  personal  representa 
tive  must  file  an  undertaking.  Ariz 
Estate  of  Morales,  11  Ariz.  160,  89  Pac 
540.  Cal.  —  In  re  Danielson,  88  Cal 
480,  26  Pac.  505.  Kan. —  Coutlet  v 
Atchison,  etc.,  Ry.  Co.,  59  Kan.  772,  52 
Pac.  68.  N.  D.  —  Ransier  v.  Hyndman, 
18    N.   D.    197,    119    N,    W.   544. 

[f]  Certiorari. — A  statute  providing 
that  an  executor  or  administrator  need 
not  give  an  appeal  bond  does  not  ap- 
ply to  a  proceeding  by  certiorari.  Reese 
r.  Hamilton,  20  Tex.  668.  See  general- 
ly, 4  Standard  Proc.  913. 

Order  dispensing  with  security,  see 
infra,  this  section. 

38.  See  21  Standard  Proc.  235;  2 
Standard  Proc.  78. 

In  probate  proceedings,  see  21  Stand- 
ard Proc.  235.  In  justices'  courts,  see 
18  Standard  Proc.  232,  237. 

In  admiralty,  see  1  Standard  Proc. 
oGO. 

In  criminal  cases,  see  the  title,  "Re- 
view." 

[a]  But  if  the  statute  makes  no 
exception  in  favor  of  a  pauper,  he  must 
give  a  bond  on  appeal.  Bokicn  r.  State, 
14  Wash.  401,  44  Pac.  883. 
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criminal  actions,^'  and  perhaps  other  persons  acting  in  another's 
right.*" 

The  statutory  exemption  will  not  be  extended  by  implication.^^  The 
fact  that  one  of  several  appellants  is  not  required  to  give  an  undertak- 
ing does  not  relieve  the  others  from  giving  security.*-  But  a  dismissal 
of  their  appeals  does  not  require  a  dismissal  as  to  the  appellant  who  is 
exempt.*^ 

An  order  of  the  court  dispensing  with  security  is  not  necessary  to  author- 
ize an  appeal  without  security/*  unless  the  statute  should  require  it.*'* 
It  seems,  however,  that  the  section  of  the  codes  authorizing  courts  to 
dispense  with  security  when  the  appellant  is  an  executor,  administrator, 
trustee  or  other  person  acting  in  another's  right,  is  limited  to  under- 
takings to  stay  execution  and  it  has  been  so  held,  although  in  some 
jurisdictions  the  question  has  not  been  finally  passed  upon.*® 


39.  See  the  statutes  and  State  ex 
rel.  Geiger  v.  Geiger,  20  Wash.  181,  54 
Pac.  1129. 

fa]  A  proceeding  as  for  contempt 
for  failure  to  pay  alimony  is  not  a 
criminal  action  within  the  statute. 
State  ex  rel.  Geiger  v.  Geiger,  20  Wash. 
181,  54  Pae.  1129. 

[b]  A  haheas  corpus  proceeding  is 
not  a  criminal  proceeding  within  the 
statute.  State  ex  rel.  Eoberts  v.  Supe- 
rior Court,  32  Wash.  143,  72  Pac.  1040. 
See  10  Standard  Proc.  911,  959. 

Criminal  prosecutions  defined,  see 
the  title,  "Suits  and  Actions." 

40.  See  the  statutes  and  see  infra, 
this  section,  catch-line,  "An  order  of 
the  court  dispensing  with  security." 

[a]  A  tax  collector,  suing  for  de- 
linquent taxes,  by  express  statute, 
acts  in  his  own  and  not  in  another's 
right,  and  the  court  cannot  dispense 
with  an  undertaking.  Crismar  v.  Bing- 
ham C.  &  C.  F.  E.  Co.  3  Utah  249,  2 
Pac.   208. 

41.  Mitchell  v.  Board  of  Education, 
137  Cal.  372,  70  Pac.  180;  In  re  Hug- 
gins,  31  Ky.  L.  Rep.  475,  102  S.  W. 
849.  Compare,  San  Francisco  L.  &  C. 
Co.  V.  State,  141  Cal.  354,  74  Pac.  1047. 

42.  Cal.  —  Meyer  v.  San  Diego,  130 
Cal.  60,  62  Pac.  211.  Tex.  —  Dawson 
V.  Hardy,  33  Tex.  198.  Va.  — Sadler's 
Exrs.  V.  Green,  1  Hen.  &  M.  (11  Va.) 
26.  Wash.  —  Kelley  v.  Kitsap,  5  Wash. 
521,  32  Pac.  554. 

43.  Meyer  f.  San  Diego,  130  Cal. 
60,  62  Pac.  211;  Ruch  v.  Biery,  110 
Ind.  444,  11   N.  E.  312. 

[a]    As  one  joint  defendant  can  con- 
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summate  an  appeal  of  the  whole  case 

by  giving  the  requisite  bond,  so  by  the 
same  rule,  an  executor  can  perfect  an 
appeal  of  the  whole  cause  without  bond 
when  the  interest  is  joint.  Emerick  v. 
Armstrong,   1   Ohio    513. 

44.  Ex  parte  Orford,  102  Cal.  656, 
36  Pac.  928,  on  appeal  by  personal  rep- 
resentative in  probate   proceedings. 

45.  See   the  statutes. 

46.  See   infra,   this   note. 

[a]  The  statutory  provision  as  to 
orders  dispensing  with  security  (1)  is 
embraced  in  a  statute  providing  that 
whenever  an  appeal  is  perfected  as 
provided  by  law  it  stays  all  further 
proceedings  in  the  court  below  upon 
the  judgment  or  order  appealed  from. 
In  New  York  it  was  distinctly  held 
that  the  statute  does  not  apply  to  un- 
dertakings to  perfect  an  appeal.  Arch- 
itectural Iron  Wks.  v.  Brooklyn,  85  N. 
Y.  652.  In  cases  in  other  states  in 
which  the  point  was  raised,  the  facts 
were  such  that  it  was  unnecessary  to 
decide  the  question,  either  (2)  for  the 
reason  that  the  appellant  was  not 
within  the  scope  of  the  statute  (as  in 
Crismar  v.  Bingham  Canyon  &  Camp 
F.  R.  Co.,  3  Utah  249,  2  Pac.  208),  or 
(3)  because  it  did  not  relate  to  the 
character  of  action  in  which  the  ap- 
])eal  was  taken  (as  in  Ex  parte  Orford, 
102  Cal.  656,  36  Pac.  928),  or  (4)  be- 
cause the  order  was  not  made  in  time, 
as  in  In  re  Skerrett's  Est.,  80  Cal.  62, 
22  Pac.  85.  In  the  latter  case  how- 
ever the  court  concedes  without  decid- 
ing that  this  section  applies.  But  it 
remarks  that  Mr.  Haynes  thinks  the 
statute  inapplicable  and  cites  2  Haynes 
New  Trial  and  Appeal  |  220. 
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Waiver  of  Right.—  The  right  to  appeal  without  bond  is  not  waived  by 
the  filing  of  a  defective  bond,  and  consequently  the  appeal  will  not  be 
dismissed  because  of  sUch  defects."^ 

Enforcement  of  Eight.  — If  the  trial  court  wrongfully  refuses  to  allow 
an  appeal  without  security,  mandamus  or  mandatory  order  is  an  ap- 
propriate remedv.*^ 

^  8.  Waiver  of  Security.  —  Where  the  undertaking  or  bond  on  appeal 
is  jurisdictional,  it  cannot  be  waived,''^  unless  the  statute  authorizes 
such  waiver.^°  But  where  the  undertaking  is  not  regarded  as  jurisdic- 
tional, it  may  be  waived  by  the  appellee  as  it  is  for  his  benefit.^^ 


[b]  To  What  Actions  Statute  Ap- 
plies. —  §  94G  Cal.  Code  Civ.  Proc. 
authorizing  the  court  to  (1)  dispense 
with  security  when  an  executor  or 
guardian  appeals,  applies  to  cases  in 
which  the  executor  is  party  plaintiff  or 
defendant  in  an  action  and  appeals  from 
a  judgment  or  order  in  such  action.  Ex 
parte  Orford,  102  Cal.  656,  36  Pac.  928. 
(2)  It  is  not  applicable  to  probate  pro- 
ceedings had  upon  the  estate  he  repre- 
sents, as  fhey  are  within  a  statute  spe- 
cifically authorizing  him  to  appeal 
without  other  security  than  his  official 
bond  from  a  judgment  or  order  in  the 
proceedings  upon  the  estate  of  which 
he  is  executor,  administrator  or  guard- 
ian. In  such  case  an  order  dispensing 
with  security  is  not  necessary.  Ex 
parte  Orford,'  102  Cal.  565,  36  Pac.  928. 

[c]  When  Made.  —  The  order  dis- 
pensing with  security  must  be  made 
within  the  time  alhnvcd  for  filing  an 
undertaking  on  appeal.  The  order  can- 
not be  entered  nunc  pro  tunc,  and  after 
an  appeal  has  lapsed  it  cannot  be  re- 
stored bv  an  order  subsequently  made. 
In  re  Skerrett's  Est.,  80  Cal.  62,  22 
Pac.  85. 

Where  supersedeas  or  stay  bond  is 
given,  see  "Supersedeas  and  Stay  of 
Proceedings." 

47.  Board  of  Comrs.  r.  Howard 
Laud  &  Timber  Co.,  132  La.  911,  61 
So.  868;  Luchini  i:.  Police  Jury,  126  La. 
972,  53  So.  68,  21  Ann.  Cas.  59. 

48.  .lohnson's  Admr.  v.  Ward,  82 
Ala.  486,  2  So.  524. 

\a]  By  an  assignment  of  errors 
after  the  appeal  is  taken,  the  objec- 
tion cannot  be  raised.  Johnson's  Admr. 
V.  Ward,  82  Ala.  486,  2  So.  524. 

49.  Adair  v.  Montgomery  (Okla.), 
176  Pac.  911;  Eudolph  r.  Herman,  2  S, 
D.  399,  50  N.  W.  833.    See  Hoffman  v. 


Owens,  31  Nev.  481,  103  Pac.  414,  104 
Pac.  241,  Ann.  Cas.  1912A,  603  (where 
the  court  in  its  first  opinion  overlooked 
the  statute  permitting  a  waiver) ;  Her- 
nandez V.  Roberts,  24  N.  M.  253,  173 
Pac.  1034,  decided  under  the  statute  of 
1917.  But  see  Abeytia  v.  Spiegelberg, 
20  N  M.  614,  151  Pac.  696;  Canavan  v. 
Canavan,  18  N.  M.  468,  138  Pac.  20O, 
decided  under  previous  statutes. 

[a]  By  a  mere  failure  to  object,  a 
bond  on  appeal  is  not  waived,  because 
the  objection  being  one  which  goes  to 
the  jurisdiction  of  the  court  may  be 
raised  at  anv  time  and  in  any  manner. 
Dean  v.  Terr.,  13  Ariz.  152,  108  Pac. 
476;  Vowell  v.  Taylor,  8  Okla.  625,  58 
Pac.  944. 

50.  See  the  statutes  and  Cal.  —  Lit- 
tle V  Jacks,  68  Cal.  343,  8  Pac.  856,  9 
Pac.  264,  11  Pac.  128;  Colburn  v.  Par- 
rett,  25  Cal.  App.  749,  145  Pac.  540. 
Nev.  —  Hoffman  r.  Owens,  31  Nev.  481, 
103  Pac.  414,  104  Pac.  241,  Ann.  Cas. 
1912A,  603.  N.  Y.  — Hill  r.  Burke,  62 
N  Y.  111.  Wis.  —  Harrigan  v.  Gil- 
christ, 121  Wis.  127,  99  N.  W.   909. 

51.  Ark.  — Jester  v.  Hopper,  13 
Ark.  43.  Haw.  —  Terr.  r.  Cotton  Bros., 
17  Hawaii  374.  III.  —  Sherwood  v.  Illi- 
nois Trust  r.  Sav.  Bank,  195  111.  112, 
62   N.  E.  835,  88  Am.  St.  Rep.   183. 

See  18  Standard  Proc.  260. 

As  to  waiver  of  defects  in  bond,  see 
infra,  II,  N. 

[a]  But  an  unaccepted  offer  of 
waiver  will  not  confer  jurisdiction  if 
the  undertaking  given  proves  insuffi- 
cient. Bonnell  v.  Van  Cise,  8  S.  D.  592, 
67  N.  W.  685. 

Waiver  of  bond  on  appeal  from  pro- 
bate court,  see  21  Standard  Proc.  666, 
note  46   [e]. 

Waiver  by  guardian  ad  litem  or  next 
friend,  see  12  Standard  Proc.  796. 
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The  waiver  may  be  implied  from  an  omission  to  make  timely  objee- 
tiori,^2  except  when  the  statute  requires  the  written  consent  of  the  re- 
spondent.^-'  In  the  latter  case,  the  waiver  may  be  made  by  the  attorney 
of  the  respondent,''^  but  it  must  be  made  before  the  expiration  of  the 
time  for  taking  an  appeal." 

C.  Parties.  —  1.  Obligors.  —  a.  In  Oeyieral. — The  obligors  in  a  bond 
or  undertaking  on  appeal  or  writ  or  error  are  the  appellant  or  plaintiff 
in  error,'"  and  his  sureties,"  although  in  some  jurisdictions,  the  appel- 
lant or  plaintiff  in  error  need  not  unite  in  or  sign  the  bond  or  under- 
taking, given  in  his  behalf.'^  A  bond  is  binding  on  the  obligors  not- 
withstanding the  fact  that  a  person  not  a  party  to  the  action  joins  in 
it,'''  or  the  fact  that  the  names  of  deceased  co-parties  are  stated  in  the 
bond.''° 

Nominal  and  New  Parties.—  If  in  an  action  in  the  name  of  one  person 
for  the  use  of  another,  the  nominal  party  appeals,  he  must  give  the 
bond,  in  some  states.^^ 

The  guardian  need  not  join  in  the  bond  of  an  infant  appellant.^^ 


52.  Louisville  &  N.  E.  Co.  v.  Lile, 
1.54  Ala.  556,  45  So.  699;  Sherwood  v. 
Illinois  Trust  &  Sav.  Bank,  195  111.  112, 
62  N.  E.  835,  8S  Am.  St.  Eep.  183. 

53.  See  the  statutes  and  Little  v. 
Jacks,  68  Cal.  343,  8  Pac.  856,  9  Pac. 
264,  11  Pac.  128;  Hoffman  i\  Owens, 
31  Nev.  481,  103  Pac.  414,  104  Pac.  241, 
Ann.  Cas.  1912 A,  603.  But  compare 
Colburn  v.  Parrett,  25  Cal.  App.  749, 
145  Pac.  540,  as  to  waiver  by  failure  to 
object. 

[a]  A  stipulation  to  advance  an  ap- 
peal on  the  calendar  is  not  the  waiver 
contemplated.  Little  v.  Jacks,  68  Cal. 
343,  8  Pac.  856,  9  Pac.  264,  11  Pac.  128. 

[b]  A  stipulation  extending  time 
for  filing  briefs,  entered  into  after  ex- 
piration of  time  for  filing  an  under- 
taking, is  not  a  waiver  thereof.  Vil- 
lage of  Hailey  v.  Riley,  13  Idaho  749, 
92  Pac.  756. 

Form  of  waiver  of  security,  see  9 
Standard  Proc.  76. 

54.  Hoffman  v.  Owens,  31  Nev.  481, 
103  Pac.  414,  104  Pac.  241,  Ann.  Cas. 
1912A,  603. 

See  generally  the  title  "Stipula- 
tions. ' ' 

55.  Niles  v.  Gonzalez,  162  Cal.  90, 
92  Pac.  74;  Perkins  v.  Cooper,  87  Cal. 
241,  25  Pac.  411;  Aldrich  v.  Public 
Opinion  Pub.  Co.,  27  S.  D.  589,  132  N. 
W.    278. 

[a]  Where  the  statute  requires  the 
service  of  an  undertaking  with  the 
notice  of  appeal,  the  waiver  must  be 
entered  into  at  the  time  of  or  prior  to 
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the  service  of  the  notice  of  appeal. 
Aldrich  r.  Public  Opinion  Pub.  Co.,  27 
S.   D.   589,   599,   132   N.  W.   278. 

56.  See  infra,  this  section. 

As  to  recital  of  name  of  obligor  in 
body  of  bond,  see  infra,  II,  E,  2,  a. 

[a]  A  board  of  county  commission- 
ers must  execute  an  appeal  bond  in  the 
name  of  the  board,  and  not  by  the 
members  individuall.v.  Board  of  County 
Comrs.  V.  King,  9  Colo.  542,  13  Pac. 
539. 

[b]  A  bond  in  the  name  of  an  unin- 
corporated association  is  insufficient 
to  sustain  an  appeal  allowed  to  the  in- 
dividual defendants  composing  the  as- 
sociation. Merchants  Underwriters  v. 
Parkhurst-Davis  Merc.  Co.,  131  111. 
App.  617. 

Necessity  of  separate  bonds  where 
there  are  several  appellants,  see  supra, 
II,  B,  2. 

57.  See   infra,  II,   C,  1,  b. 

Necessity  of  reciting  name  of  sure- 
ties in  body  of  instrument,  see  infra, 
II,  E,  2,  b. 

58.  See  infra,  II,  Y,  and  see  supra, 
I,  E,  1. 

59.  Parshall  v.  Clark  (Tex.),  77  S. 
W.  437. 

60.  Farrias  v.  Delgado  (Tex.  Civ. 
App.),  210  S.  W.  610. 

61.  Tedrick  v.  Wells,  152  111.  214, 
38  N.  E.  625.  Contra,  McBarnett  V. 
Breed,  6  Ala.  476. 

62.  Andruss  v.  Stewart,  10  N.  J.  L. 
160. 
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In  What  Capacity.—  The  appellant  must  give  a  bond  in  the  capacity 
in  which  he  appeals.*'^  If  he  appeals  in  different  capacities,  he  must 
give  a  bond  in  each  c;apacity.®* 

b.  Sureties  and  Security.  — When  the  statute  is  silent  on  the  sub- 
ject of  sureties,  a  bond  on  appeal  without  surety  is  sufficient.'^^  But 
when  the  statute  contemplates  sureties,  a  bond  without  sureties,''"  or 
without  competent  sureties,''^  or  with  a  less  number  of  sureties  than  the 
statute  requires,*'^  is  insufficient,  unless  the  defect  is  waived,*''^  or 
cured/"     Personal  security  is  not  necessarily  required,  however.'^^ 

Who  May  Be  Surety.  —  The  appellant  himself,"  his  co-parties,"  and  . 
necessary  parties  to  an  appeal  either  as  appellee  or  appellant,'^*  are  not 
competent  sureties  on  a  bond  or  undertaking  on  appeal.  But  sureties 
on  other  bonds  or  undertakings  in  an  action  are  not,  as  a  rule,  thereby 
rendered  incompetent  to  act,''^  unless  they  are  parties  to  the  judgment 
or  are  otherwise  rendered  incompetent.^®    By  virtue  of  statute,  bonding 

Tex.  —  McGarrah     v.    Burney,    4    Tex, 

287. 

See   18   Standard   Proc.   242. 

Where  statute  requires  a  bond  with 
"securities,"  a  bond  with  one  surety 
is  insufficient.  See  supra,  I,  C,  1,  c. 
Copira.  Dane  v.  Dane,  67  N.  H.  552,  39 
Atl.  433. 

69.  See  In  re  Bartlett,  82  Me.  210, 
19    Atl.   170. 

70.  See  infra,  IT,  O,  2,  b. 

71.  Jarrard  v.  McCarthy,  95  Kan. 
719,  149  Pac.  696. 

[a]  Under  a  statute  requiring  a 
bond  with  such  "security"  as  may  be 
fixed  and  approved  by  the  court,  per- 
sonal security  is  not  requisite.  The 
appellant  may  give  a  personal  bond 
and  make  a  personal  deposit  of  cash 
as  security  therefor.  Jarrard  f.  Mc- 
Carthy, 95  Kan.  719,  149  Pac.  696. 

72.  Ala^  —  See  Davis  r.  McCamp- 
bell,  3?t  Ala.  609.  la.  — Hudson  v. 
Smith,  111  Iowa  411,  82  N.  W.  943. 
N.  Y.  —  Nichols  V.  MacLean,  98  N.  Y. 
458,  7  Civ.  Proc.  132,  1  How.  Pr.  (N. 
S.)  370.  Wash. —  David  i;.  Guich,  30 
Wash.   266,   70   Pac.  497. 

See  18  Standard  Proc.  243. 

73.  Gordon,  v.  Robertson-,  26'  Ga. 
410;     Hollis  v.  Border,  10  Tex.  277. 

74.  Pearce  v.  Haas,  122  La.  376,  47 
Pac.  687;  Barrow  v.  Clack,  45  La.  Ann. 
478,  12  So.  631;  Bauer  v.  Locht,  30 
La.   Ann.   685. 

75.  McCall  Co.  v.  Segal,  60  Tex.  Civ. 
App.  81,  126  S.  W.  913;  Carter  v.  Forbes 
Lithograph  Mfg.  Co.,  22  Tex.  Civ.  App. 
373,  54  S.  W.  926. 

76.  See  Davis  f.  McCampbell,  37 
Ala.  609. 
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63.  Ansley  j;.  Stuart,  123  La.  330, 
48  So.  953;  Thibodeaux  v.  Thibodeaux, 
45  La.  Ann.  1126,  13  So.  805. 

64.  Crawford  v.  Alexander,  14  La. 
Ann.  708;  Love  v.  Francis,  63  Mich. 
181,  29  N.  W.  843,  6  Am.  St.  Rep.  290. 

[a]  Where  an  appeal  is  granted  to 
a  party  sued  individually  and  in  a  rep- 
resentative capacity,  the  execution  of 
an  appeal  bond  in  his  name  suffices  to 
maintain  the  appeal  by  him  individual- 
ly. Ansley  v.  Stuart,  123  La.  330,  48 
So.  953. 

65.  111. —  Oswego  V.  Kellogg,  99  111. 
590.  la.  —  Minton  r.  Ozias,  115  Iowa 
148,  88  N.  W.  336.  Mass.  —  Martin  v. 
Dennie,  16  Pick.  202. 

But  compare,  Ottawa  r.  Johnson,  73 
Kan.  165,  84  Pac.  749,  9  Ann.  Cas.  707, 
an  appeal  from  a  judgment  of  convic- 
tion in  a  police  court. 

In  admiralty,  see  1  Standard  Proc. 
560. 

66.  Wenatchee  Orchard  &  Irr.  Co.  V. 
Thompson.  60  Wash.  643,  111   Pac.  874. 

67.  Objections  to  sureties,  see  infra, 
II,  N. 

Amendment  as  to,  see  infra,  II,  O, 
2,  b. 

68.  Me.  —  In  re  Bartlett,  82  Me.  210, 
19  Atl.  170.  Md.  — Harris  r.  Regester, 
70  Md.  109,  16  Atl.  386.  Mich.  —  Beebe 
V  Young,  13  Mich.  221.  Minn.  — State 
V.  Fitch,  30  Minn.  532,  16  N.  W.  411. 
Miss.  —  Pfiefer  v.  Hartman,  60  Miss. 
505.  N.  H.  —  Gilman  v.  Bartlett,  20 
N.  H.  168.  N.  Y.  —  Nichols  v.  Mac 
Lean,  98  N.  Y.  458,  7  Civ.  Proc.  132,  1 
How.  Pr.  (N.  S.)  370;  North  Ameri- 
can Coal  Co.  V.  Dyett,  4  Paige  273; 
Van  Wezel  v.  Van  Wezel,  3  Paige  38. 
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companies  are  authorized  to  act  as  surety."  Attorneys  may  act  as 
sureties, ^'^  unless  forbidden  by  statute  ^^  and  rules  of  court.^° 

2.  Obligees.  -^  Generally  it  is  not  necessary  in  an  undertaking  on 
appeal  to  state  the  name  of  the  payee,  as  the  statute  does  not  require 
it.^^  But  an  appeal' bond  must  distinctly  name  an  obligee,^^  or  do  so 
by  reasonable  intendraent.^^ 

When  naming  an  obligee,  a  bond  on  appeal  must  comply  with  the 
statute  designating  the  obligee.^*  Usually  it  is  required  that  the  bond 
be  made  payable  to  the  "appellee,'"*^  or  the  ''adverse  party, "^^  though 


[a]  A  surety  on  a  supersedeas  bond 
who  is  a  party  to  a  judgment  dismis- 
sing the  supersedeas  is  not  competent 
to  act  as  surety  on  appeal  from  the 
judgment.  Davis  v.  McCampbell,  37 
Ala.  609. 

77.-  See  supra,  1,  C,  2,  b. 

78.  See  supra,  I,  C,  2,  b. 

79.  See  the  statutes  and  Chase  v. 
Omaha  Loan  &  Trust  Co.,  5(5  Neb.  358, 
76  N.  W.  896.  See  also  18  Standard 
Proc.  243. 

[a]  Attorneys  in  active  practice, 
even  though  they  may  not  be  profes- 
sionally engaged  or  interested,  are  for- 
bidden to  act  as  sureties  on  appeal 
bonds,  by  some  statutes.  la.  —  Hud- 
son V.  Smith,  111  Iowa  411,  82  N.  W. 
943.  S.  D.  —  Towle  r.  Bradley,  2  S.  0. 
472,  50  N.  W.  1057.  Wis.  —  Gilbank  v. 
Stephenson,   30  Wis.  155. 

[b]  Effect  of  Violation  of  Statute. 
(1)  According  to  some  authorities  a 
bond  on  appeal  executed  by  an  at- 
torney as  surety  is  void,  and  the  appeal 
will  be  dismissed.  la.  —  Hudson  v. 
Smith,  111  Iowa  411,  82  N.  W.  943. 
Okla.  —  Schaffer  r.  Troutwein,  36  Okla. 
653,  129  Pac.  696,  statute  so  provides. 
S.  D.  — Towle  V.  Bradley,  2  S.  D.  472, 
50  N.  W.  1057.  (2)  Some  courts  hold 
otherwise.  Wallace  v.  Scoles,  6  Ohio 
428. 

80.     See  the  rules  of  court. 

[a]  The  rule  of  court  is  directory 
and  (1)  the  bond  is  valid  although 
signed  by  an  attorney.  Prusiecki  r. 
Eamzinski  (Tex.  Civ.  App.),  81  S.  W. 
549.  (2)  A  rule  of  the  superior  court 
forbidding  an  attorney  to  be  surety 
for  his  client  does  not  require  a  dis- 
missal of  the  appeal  by  the  supreme 
court.  De  Jarnatt  v.  Marquez,  127  Cal. 
558,  60  Pae.  45,  78  Am.  St.  Eep.  90. 
(3)  Where  the  party  is  innocent  of 
any  improper  intention,  his  appeal  will 
not  be  dismissed,  but  a  new  bond  will 
be  required.  Nash  v.  Haycraft,  34  Fla. 
449,  16  So.  324.    See  infra,  II,  O,  2,  b. 
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81.  Downing  v.  Rademacher,  136  Cal. 
673,  69  Pac.  415;  Metzler-Hegsted 
Lumber  Co.  ;;.  Farmers',  etc..  Mercan- 
tile Co.,  78  Ore.  551,  153  Pac.  56. 

[a]  But  an  undertaking  in  lieu  of 
the  bond  required  by  statute  must 
comply  with  the  statutory  require- 
ments as  to  bonds  and  must  therefore 
be  payable  to  the  person  designated  in 
the  statute.  Johnston  if.  Letson,  3 
Ariz.  344,  29  Pac.  893.  Compare,  present 
statute   of   Arizona. 

82.  See  infra,  this  note. 

fa]  An  Appeal  Bond  Without  an 
Obligee  Is  Void.  —  U.  S.  —  Swan  v. 
Hill,  155  U.  S.  394,  15  Sup.  Ct.  178, 
39  L.  ed.  197,  under  Arizona  practice. 
Ariz.  —  Eeilly  v.  Crowley,  3  Ariz.  286, 
29  Pac.  14.  E.  I.  — Garrett  f.  Shove, 
15  R.  L  538,  9  Atl.  901.  Tex.  — Whit- 
ing V.  Pettus,  1  Tex.  191. 

In  justice's  courts,  see  18  Standard 
Proc.    242. 

83.  See  infra,  II,  E,  2,  b. 

84.  Piedmont  r.  Lee,  13  Ala.  Agp. 
567,   68   So.   574. 

As  to  cure  of  a  mistake  by  amend- 
ment, see  infra,  II,  O,  2,  b. 

85.  Ga.  — Mattox  v.  Embry,  131  Ga. 
283,  62  S.  E.  202.  Mo.— Price  v.  Halsed, 
3  Mo.  461.  Tex.  —  Young  v.  Russell,  60 
Tex.  684;  Hall  Music  Co.  r.  Hall,  55 
Tex.  Civ.  App.  610,  120  S.  W.  904; 
State  r.  Dayton  Lumber  Co.  (Tex.  Civ. 
App.),  164  S.  W.  48;  Walter  Box  Co.  v. 
Blackburn  (Tex.  Civ.  App.),  157  S.  W. 
220. 

In  justices'  courts,  see  18  Standard 
Proc.  241. 

86.  N,  Y.  —  Thompson  v.  Ellsworth, 
1  Barb.  Ch.  624.  Ohio.  —  Job  v.  Har- 
lan, 13  Ohio  St.  485.  Wash.  — West- 
land  Pub.  Co.  V.  Royal,  36  Wash.  399, 
78  Pac.  1096;  Seattle  Trust  Co.  v. 
Pitner,  17  Wash.  365,  49  Pae.  505.  Wis. 
Thompson  v.  Thompson,  24  Wis.  515; 
State  ex  rel.  Tallmadge  v.  Flint,  19 
Wis.  621. 
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sometimes  it  is  required  to  be  made  payable  to  the  state,"  the  court,*^* 
the  judge,^^  or  other  officer.^" 

Ad  "appellee"  or  adverse  party,  within  the  meaning  of  the  statute, 
is  a  party  to  the  record  against  whom  the  appeal  is  taken,  that  is  to 
say,  the  person  whose  interest  in  relation  to  the  subject  of  the  appeal  is 
in  conflict  with  the  reversal  of  the  judgment,  decree,  or  order  appealed 
from,  or  the  modification  sought  for  by  the  appeal,  whether  he  be 
plaintiff,  defendant  or  intervener  in  the  trial  court.^^ 

minskv    v.    Hamburger,    20    Tex.    Civ. 
App.  "291,  48   S.  W.  1107. 

[d]  A  co-party  not  appealing  may 
be  named  when  the  judgment  of  re- 
versal as  to  the  appellant  will  operate 
as  a  reversal  as  to  the  co-partv.  Staf- 
ford r.  Blum,  7  Tex.  Civ.  App.  283,  27 
S.  W.  12. 


Bond  on  certiorari,  see  18  Standard 
I'RDC.  375. 

87.  Bavnctt  r.  Blackstone  Coal  & 
Min.  Co.  (Okla.),  158  Pac.  588  (bond 
on,  appeal  from  county  court  to  district 
court);  Thompson  r.  Grider  Imp.  Co., 
%  Okla.  165,  128  Pac.  2G6;  Ihrig  v. 
Scott,  5  Wash.  584,  32  Pac.  466. 

88.  Blake  v.  Estate  of  Kimball,  22 
Vt.  632,  may  be  payable  to  the  ad- 
verse party  or  the  probate  court. 

89.  Alexander  v.  Smith,  4  Smed.  & 
M.  (Miss.)  258;  Harper  v.  Archer,  4 
Smed.  &  M.  (Miss.)  99,  43  Am.  Dec. 
472  (to  the  judge  of  probate);  Gan- 
non V.  Phelan,  64  Neb.  220,  89  N.  W. 
1028,  to  the  judge  of  the  probate  court. 

90.  Murray  v.  Colburn,  9  Hawaii 
424,   to   the   clerk. 

91.  See    infra,    this    note. 

[a]  "By  'appellee'  is  meant  the 
party  against  whom  the  appeal  is  taken 
— that  is  to  say,  the  party  who  has  an 
interest  adverse  to  setting  aside  the 
judgment."  Stavton  &  Co.  r.  Horsey, 
97  Tex.  341,  78  S.  W.  919;  Hall  Music 
Co  r.  Hall,  55  Tex.  Civ.  App.  610,  120 
S.  W.  904,   905. 

[b]  "The  adverse  party,"  within 
the  intent  and  meaning  of  the  statute, 
means  the  party  whose  interest  in  re- 
lation to  the  subject  of  the  appeal  is  i 
in  conflict  with  the  reversal  of  the  i 
order  or  decree  appealed  from,  or  the 
modification  sought  for  by  the  appeal. 
Thompson  v.  Ellsworth,  1  Barb.  Ch. 
(N.  Y.)  624,  followed  in  Senter  v.  De 
Bernal,  38  Cal.  637;  Salvino  i\  Taylor 
Mill  Co.,  102  Wash.  o07,  173  Pac.  433; 
Seattle  Trust  Co.  v.  Pitner,  17  Wash. 
365,  49  Pac.  505.  See  also,  Bruhn  f. 
Steffins,  66   Wash.  144,  119  Pac.  29. 

"Adverse  parties"  as  used  in  stat- 
ute relating  to  notice  of  appeal,  see  2 
Standard  Proc.  313. 

{c]  Whether  a  party  to  a  suit  be 
plaintiff,  defendant  or  intervener  in 
the  trial  court,  he  must  be  made  an 
obligee  if  his  interest  on  appeal  is  ad- 
verse   to    the    party    appealing.     Kos- 


[e]  A  bond  payable  to  a  person  not 
a  party  to  the  record  is  defective.  St. 
Louis  S.  W.  Rv.  Co.  v.  Neal  (Tex. 
Civ.  App.),  65  S.  W.  49. 

ff]  On  appeal  from  an  order  admit- 
ting a  will  to  probate,  a  special  ad- 
ministrator appointed  before  probate 
is  the  "adverse  party"  within  the  rule, 
especially  when  he  is  also  the  propon- 
ent of  the  will  and  the  executor  named 
in  it.  Appeal  of  Mullins,  40  Wis.  154. 
[g]  On  appeal  by  the  ward  from  an 
order  appointing  a  guardian,  the  guard- 
ian is  the  "adverse  party"  to  whom 
tLo  bond  should  run.  State  ex  rel.  Tall- 
madge   v.  Flint,  19  Wis.  621. 

[h]  On  appeal  from  a  judgment  for 
delinquent  taxes  payable  to  a  city,  the 
bond  should  be  payable  to  the  city. 
Nashville  v.  Weiser,  54  111.  245. 

[i]  A  husband,  who  joins  the  wife 
in  a  suit  to  prevent  the  sale  of  her 
separate  property  under  execution 
against  him,  should  be  named  as  ob- 
ligee in  the  bond  on  an  appeal  by  the 
defendant.  Hugo  v.  Seffel,  92  Tex.  414, 
49  S.  E.  369.  Necessity  of  husband 
joining  in  the  appeal,  see  11  Standard 
Proc.  814. 

[j]  A  garnishee  is  not  an  adverse 
par'tv  to  an  appeal  from  a  judgment 
for  the  defendant  in  the  main  action. 
Seattle  Trust  Co.  v.  Pitner,  17  Wash. 
365,  49  Pac.  505.  See  10  Standard  Proc. 
488. 

[k]  Eeceiver.  —  In  a  proceeding  in- 
volving the  priority  of  creditors' 
claims,  a  receiver  is  in  the  position  of 
a  stakeholder  of  a  fund  to  be  paid  to 
whichever  claimant  is  entitled  to  pnor- 
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If  there  are  several  persons  adversely  interested,  the  bond  must,  as  a  gen- 
eral rule,  name  and  be  payable  to  all  of  them,^^  except,  of  course,  where 
the  bond  or  undertaking  is  required  to  be  made  payable  to  the  state, 
judge,  or  other  officer,^^  While  it  has  been  held  safe  to  make  the  bond 
payable  to  all  the  parties  to  the  action  who  do  not  appeal,^*  such  a 
course  is  not  absolutely  necessary,®^  as  it  is  required  that  the  bond  be 
payable  to  the  adverse  parties  or  appellee  only.^*'  Persons  dismissed 
from  the  case  need  not  be  named  as  obligees,^^  except  where  the  judg- 
ment of  dismissal  is  one  which  may  be  reviewed.^^ 

Where  the  cause  of  action  is  assigned  before  the  appeal  is  taken,  the  as- 
signee is  not  an  "adverse  party"  within  the  statute  until  he  is  sub- 
stituted as  a  party.^^ 

When  Party  Is  Dead.  —  There  seems  to  be  some  conflict  upon  the 
question  of  obligees  when  the  appellee  is  dead.^ 


ity,  and  is  not  an  "adverse  party" 
within  the  rule.  Salvino  i\  Taylor  Mill 
Co.,  102   Wash.   507,  173   Pac.  433. 

92.  Blaffer  v.  New  Orleans  Water 
Supply  Co.,  160  Fed.  389,  87  C.  C.  A. 
341;  Hermann  r.  Likens,  90  Tex.  448, 
452,  39  S.  W.  282;  Meade  v.  Bartlett, 
77  Tex.  366,  367,  14  S.  W.  388;  Young 
V.  Russell,  60  Tex.  684;  Chandler  v. 
Sappington,  36  Tex.  272;  Taylor  v. 
Davidson  (Tex.  Civ.  App.),  120  S.  W. 
1018.  See  Thompson  v.  Ellsworth,  1 
Barb.  Ch.    (N.  Y.)   624. 

In  admiralty,  see  1  Standard  Pkoc. 
560. 

[a]  On  an  appeal  by  an  intervener, 
both  the  plaintiff  and  the  defendant 
should  be  made  obligees.  Greenwade 
V.    Smith,   57   Tex.   195. 

[b]  Unnecessary  Parties.  —  On  an 
appeal  from  a  judgment  awarding  the 
property  in  litigation  to  certain  de- 
fendants, other  defendants  in  whose 
favor  a  judgment  is  rendered  that  the 
plaintiff  take  nothing  need  not  be 
made  parties  to  the  bond,  when  the 
plaintiff  does  not  wish  to  appeal  from 
the  judgment  in  their  favor.  Wande- 
lohr'r.  Rainey,  lOO  Tex.  471,  100  S.  W. 
1155. 

[c]  Warrantors  cited  by  the  defend- 
ant in  a  trespass  to  try  title  suit 
should  be  named  as  obligees  when  the 
plaintiff  appeals  from  a  judgment 
against  him.  Appel  v.  Childress,  53 
Tex.   Civ.  App.  607,  116  S.  W.   129. 

[d]  But  a  guardian  is  the  represen- 
tative of  all  the  persons  adversely 
interested  in  an  appeal  taken  by  the 
ward  from  an  order-appointing  a  guard- 
ian, and  he  is  properly  named  as  pb- 
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ligee  in  the  bond.     State  ex  rel.  Tall- 
madge   f.  Flint,  19  Wis.  621. 

93.  See  supra,  this  section. 

94.  Meade  v.  Bartlett,  77  Tex.  366, 
367,  14  S.  W.  388. 

95.  Seattle  Trust  Co.  v.  Pitner,  17 
Wash.  365,  49  Pac.  505. 

96.  Seattle  Trust  Co.  f.  Pitner,  17 
Wash.  365,  49  Pac.  505. 

97.  Atascosa  County  v.  Alderman, 
(Tex.  Civ.  App.),  91  S.  W.  846;  Woelf- 
len  f.  Lewiston-Clarkston  Co.,  49  Wash. 
405,    95    Pac.   493. 

98.  Stafford  v.  Blum,  7  Tex.  Civ. 
App.   2S3,   27  S.  W.   12. 

99.  Wright  V.  Seattle  Groc.  Co.,  101 
Wash.  266,  172  Pac.  345.  See  also 
Schroeder  v.  Pratt,  21  Utah  176,  60 
Pac.  512. 

As  to  effect  of  assignments  pending 
action,  see  20  Standard  Proc.  968  (as- 
signment before  judgment);  15  Stand- 
ard Proc.  967,  assignment  of  judg- 
ment. 

1.     See  infra.,  this  note. 

[a]  When  the  obligee  is  dead  at  the 
time  of  the  execution  of  the  bond,  (1) 
the  bond  is  a  nullity.  Simmang  r.  Cheney 
(Tex.  Civ.  App.),  155  S.  W.  1198.  (2) 
But  see  Spencer  v.  Aetna  Indemnity 
Co.,  231  111.  82,  83  N.  E.  102,  12  Ann. 
Cas.  323,  holding  that  although  the  ap- 
pellee has  died  after  judgment  ren- 
dered, the  bond  is  properly  made  pay- 
able  to  him. 

[b]  If  the  representatives  of  the 
decedent  are  made  parties  to  the  pre- 
eeeding,  they  should  be  made  obligees. 
Smith  r.  Parks,  55  Tex.  82. 

fc]  But  where  there  are  several  ad- 
verse parties,  one  of  whom  has  died 
pending  suit,  a  bond  payable  to  all  ig 
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Where  the  appellee  is  an  infant,  the  bond  should  be  made  payable  to 
him  instead  of  his  next  friend. ^ 

D.  Amount.^  —  The  statutes  either  fix  the  amount  of  the  bond  or 
undertaking  on  appeal,*  or  prescribe  who  is  to  fix  the  amount  thereof.' 


sufficient  to  sustain  the  jurisdiction  of 
the  appellate  court  (Futch  v.  Palmer, 
11  Tex.  Civ.  App.  191,  32  S.  W.  566. 
See  also  Todhunter  v.  Klemmer,  134 
Cal.  60,  66  Pac.  75,  an  action  on  the 
undertaking),  although  (2)  it  is  not 
sufficient  to  withstand  a  motion  to  dis- 
miss the  appeal.  Janes  v.  Langham,  29 
Tex.    414,   418. 

[d]  If  the  nominal  party  dies  after 
judgment  and  before  the  perfection  of 
the  appeal,  the  bond  should  run  to  the 
real  party  in  interest,  in  view  of  a 
statute  providing  that  on  the  death  of 
a  nominal  party  an  action  may  be  con- 
tinued by  the  real  party  in  his  own 
name.  Aetna  Indemnity  Co.  v.  Spen- 
cer, 135  111.  App.  54. 

2.  Cooper  f.  Maclin's  Heirs,  25  Ala. 
298. 

3.  In  admiralty,  see  1  Standard 
Proc.   560. 

4.  See  the  statutes  and  Johnston  v. 
Letson,  3  Ariz.  344,  29  Pac.  893;  Reilly 
V.  Crowley,  3  Ariz.  286,  29  Pac.  14; 
State  ex  rel.  Mahoney  v.  McKinmore, 
8  Ore.  207. 

[a]  Order  of  Court.  —  When  the 
statute  prescribes  the  sum,  an  order  of 
court  fixing  it  is  unnecessary  and  nuga- 
tory.    Putman  r.  Putman,  3  Ariz.  182, 

24  Pac.  320.  See  also  Rockford  Watch 
Co.  V.  Rumpf,  12  Wash.  647,  42  Pac. 
213. 

[b]  The  fact  that  an  undertaking 
in  the  statutory  amount  may  prove  in- 
adequate in  a  particular  case  will  not 
defeat  the  appeal.  In  re  Estate  of 
Sutro,  152  Cal.  249,  92  Pac.  486,  1027. 

5.  See  the  statutes  and  the  follow- 
ing: 111.  — Ser  Vis  V.  Ser  Vis,  162  111. 
App.  378.  La.  —  S.  Blum  &  Co.  v.  Wyly, 
11-0  La.  211,  34  So.  416.  Mo.  — Krey- 
ling  V.  O'Reilly,  95  Mo.  App.  561,  75 
S.  W.  694.    Nev.  —  Sweeney  r.  Karsky, 

25  Nev.  197,  58  Pac.  813.  Ohio.— Hub- 
"ble  r.  Renick,  1  Ohio  St.  171. 

Power  of  judge  out  of  court  to  fix 
amount  of  bond,  see  16  Standard  Proc. 
618. 

fa]  Order  of  Clerk. —  Under  a  stat- 
ute requiring  the  bond  on  appeal  to 
be  in  a  sum  at  least  double  the  prob- 


able amount  of  the  costs  to  be  fixed 
by  the  clerk,  it  is  the  duty  of  the  clerk 
to  fix  the  amount  of  the  bond,  but  no 
order  by  him  fixing  the  amount  is  re- 
quired. When  he  approves  the  bond, 
his  approval  covers  the  amount  thereof 
under  this  statute.  Thomas  v.  Terr.,  10 
Ariz.  180,  8o  Pac.  1063. 

[b]  In  the  federal  courts,  the  bond 
must  be  in  an  amount  which  in  the 
opinion  of  the  judge  is  sufficient  to 
answer  all  such  costs  as  upon  affirm- 
ance may  be  adjudged  to  the  respond- 
ent in  error.  Jerome  v.  McCarter,  21 
Wall.  (U.  S.)  17,  28,  22  L.  ed.  515. 

[c]  Court  Cannot  Require  Bond  in 
Excessive  Amount.  —  Lewis  v.  Holmes, 
194  Fed.  842,  116  C  C.  A.  408. 

[d]  A  mistake  of  the  clerk  in  estim- 
ating and  fixing  the  probable  amount 
of  the  costs  does  not  affect  the  right 
to  appeal.  Horstman  v.  Little,  98  Tex. 
342,  83  S.  W.  679.  To  similar  effect, 
Inunanuel  Presbyterian  Church  V. 
Riedy,  104  La.  314,  29  So.  149. 

[e]  Review. —  (1)  The  appellate 
court  has  no  power  to  review  the  action 
of  the  clerk  in  fixing  the  amount  of 
the  bond,  and  require  a  larger  bond  if 
the  amount  fixed  is  insufficient,  when 
such  power  is  not  conferred  by  statute. 
Horstman  v.  Little,  98  Tex.  342,  83  S. 
W.  679.  To  the  same  effect,  see  Mid- 
land Ry.  Co.  V.  Wilcox,  111  Ind.  561, 
12  X.  E.  513;  Kreyling  v.  O'Reilly,  95 
Mo.  App.  561,  75  S.  W.  694.  (2)  The 
determination  of  the  superior  court  as 
to  the  amount  of  the  bond  is  at  least 
prima  facie  conclusive.  Kirby  v.  Col- 
lins, 5  Wash.  682,  32  Pac.  769.  (3)  The 
trial  court  has  a  discretion  which  is 
not  subject  to  review,  if  not  arbitrari- 
ly exercised.  Fitzpatrick  v.  Letten,  123 
La.  748,  49  So.  494.  (4)  The  remedy 
when  the  judge  fixes  too  low  an  amount 
for  a  devolutive  appeal  is  to  have  the 
amount  increased  by  proper  proceed- 
ings in  the  lower  court.  Blanks  v. 
Laphiew,  132  La.  545,  61  So.  615;  Im- 
manuel  Presbyterian  Church  v.  Riedy, 
104  La.  314,  29  So.  149.  (5)  If  the  trial 
court  refuse  to  increase  the  amount, 
the  appellee  may  apply  to  the  appel- 
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The  amount  specified  in  the  undertaking,  or  bond  on  appeal,  must  not 
be  less  than  the  amount  designated  in  the  statute,^  or  fixed  by  the  of- 
ficer,^ but  it  may  be  greater.^ 

If  a  deposit  in  lieu  of  an  undertaking  is  made,  it  must  be  in  an 
amount  equal  to  the  penalty  or  amount  required  in  the  bond  or  under- 
taking.^ 

E.  Form  and  Requisites  of.  —  1.  In  General.  —  The  statutes  var- 
iously require  that  the  security  on  appeal  or  writ  of  error  be  in  form 
of  a  bond,  an  undertaking,  or  recognizance,"  or  in  lieu  thereof  a  de- 
posit of  money  with  the  clerk.^^  While  judges  approving  appeal  bonds 
and  undertakings  should  insist  on  as  close  a  conformity  to  the  exact 
statutory  language  as  the  nature  of  the  case  will  permit,^-  it  is  not 
essential  that  the  specific  form  expressed  in  the  statute  be  adhered  to,^^ 
if  there  is  a  substantial  compliance  with  the  statutory  requirements.^* 
On  the  other  hand,  the  trial  court  has  no  authority  to  dispense  with 
any  of  the  requisites  expressly  required  by  statute.^^    And  any  sub- 


late  court  for  an  appropriate  writ. 
Blanks  v.  Laphiew,  132  La.  545,  61  So. 
615. 

6.  In  re  Kasson's  Estate,  135  Cal.  1, 
66  Pac.  871;  Corcoran  v.  Desmond,  71 
Cal.  100,  11  Pac.  815;  Prusiecki  v. 
Kamzinski  (Tex.  Civ.  App.).  81  S.  W. 
549;  Stubbs  v,  Landa  Cotton  Oil  Co., 
28  Tex.  Civ.  App.  56,  66  S.  W.  213. 

As  to  cure  of  defect  by  a  new  under- 
taking, see  infra,  II,  O,  2,  b. 

7.  Jacobs  V.  Morrow,  21  Neb.  233, 
31  N.  W.  739. 

[a]  Where  a  bond  has  been  duly  ap- 
proved by  the  officer  whose  duty  it  is 
to  fix  the  amount  and  to  approve  it,  it 
will  be  presumed  that  the  bond  eon- 
formed  to  the  requirements  of  the  of- 
ficer. Jacobs  V.  Morrow,  21  Neb.  233, 
31  N.  W.  739. 

8.  Cal.  — Zoller  v.  McDonald,  23 
Cal.  136.  Mont.  —  Stapleton,  v.  Pease, 
2  Mont.  508.  Nev.  —  State  v.  Califor- 
nia Min.   Co.,   13   Nev.   203,  212. 

9.  Cal.  —  Swem  v.  Monroe,  148  Cal. 
741,  83  Pac.  1074.  Haw.  —  Paona  v. 
Heanu,  3  Hawaii  591.  N.  Y.  —  Lane  v. 
Humbert,  16  Daly  186,  9  N.  Y.  Supp. 
744,  18  Civ.  Proc.  377,  31  N.  Y.  St.  277. 

Amendment,  see  ivfra,  II,  O,  2,  b. 

10.  See  the  statutes. 

In  probate  proceedings,  see  21  Stand- 
ard Proc.   668,  note   47. 

Form  of  bond  and  undertaking  on 
appeal,  see  9  Standard  Proc.  75  and 
Dossett  V.  St.  Paul  &  Taeoma  Lumber 
Co.,  31   Wash.  489,  490,  72  Pae.  116. 
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11.  Cal.  — Mullen  v.  Hunt,  67  Cal. 
69,  7  Pac.  121.  Idaho.  —  Bohannon 
Dredg.  Co.  v.  England,  30  Idaho  721, 
16-8  Pac.  12;  In  re  McVay's  Estate, 
14  Idaho  56,  93  Pac.  28.  La.  — S.  Blum 
&  Co.  V.  Wyly,  110  La.  211,  34  So.  416. 
S.  D.  — Bonnell  v.  Van  Cise,  8  S.  D. 
592,   67   N.   W.   685. 

See  2  Standard  Proc.  78. 

[a]  No  order  of  court  is  necessary 
to  authorize  the  making  of  a  deposit 
in  lieu  of  bond.  Tliwing  v.  Minowa 
Co.,  134  Minn.  148,  156  N.  W.  780,  158 
N.  W.  820,  159  N,  W.  564,  Ann.  Cas. 
191 8E,  420. 

Amount  of,  see  supra,  II,  D. 

[b]  Substitution  of  an  undertaking. 
If  a  deposit  is  made,  the  appellant 
cannot  move  the  appellate  court  for 
permission  to  withdraw  it  and  file  an 
undertaking  instead.  Wiebold  v.  Rauer, 
95  Cal.  418,  30  Pac.  558.  See  also  Mc- 
Intyre  v.  Strong,  63  How.  Pr.  (N.  Y.) 
405,  2  Civ.  Proc.  36. 

12.  American  Brew.  Co.  v.  Talbot, 
125  Mo.  388,  28  S.   W.  585. 

13.  National  Surety  Co.  v.  People, 
.54  Colo.  365,  130  Pac.  843;  Case  v. 
Daniels,  1  Colo.  App.  116,  27  Pae.  886; 
Converse  v.  Trapp  (Tex.  Civ.  App.),  29 
S.  W.  415. 

14.  Case  v.  Daniels,  1  Colo.  App. 
116,  27  Pac.  886;  C.  &  J.  Michel  Brew. 
Co.  t-.  Wightman's  Est.,  97  Wis.  657, 
73  N.  W.  316. 

On  appeal  from  justice's  courts,  see 
18    Standard   Proc.    246. 

15.  In  re  Bartlett,  82  Me.  210,  19 
Atl.  170;  Eeid  v.  Fernandez,  52  Tex, 
379. 
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*     +•«!  .rovin+inn  from  the  conditioDs  required  to  be  expressed  has  been 
he?d  to  rfea^furL^^^  the  appellate  court-     It  is  immatenal 

Whether  an  undertaking  or  a  bond  be  filed  -  if  the  essential  require- 
whether  an  unaerid  g  ^  ^^is  And  the  sureties  cannot  avoid 
ments  ot  the  statute  are  uubeivcix.  •     ^     j   „c  „  v.r.n^  19     l\Tprp 

"^T"  Recitals  as  to  Parties.  — a.  Obligors.  — "The  names  of  all  the 
owi^orshoud  be  recited  in  the  body  of  the  bond  or  ^ndertakmg  on 
appeal  -  burthe  omission  of  the  name  of  an  obligor  m  the  body  of  the 
bond  i's  no  substantial  objection  when  he  has  signed  it.-  The  bond  or 
nndeV  ak^L  need  not  show  which  is  the  principal  and  which  are  sur  - 
^es  -  Ind  it  need  not  state  the  residence,"  occupation  -  and  the  quali- 
fications-«  of  sureties,  unless  statute  requires  it. 


16.     Terr.  v.  Doan,  7  Ariz.  89,  60  Pac. 
138. 


17  Ariz.  —  Johnston  v.  Letsou,  3 
Ariz.  344,  29  Pac.  893.  N.  Y.  —  Wilson 
f.  Allen,  3  How.  Pr.  369,  371.  Wash. 
Wilson  V.  Morrell,  5  Wash.  654,  32  Pac. 

733. 

18.  Johnston  v.  Letson,  3  Ariz.  344, 

29  Pac.  893. 

19.  Granger  f.  Parker,  142  Mass. 
186,  7  N.  E.  785.  See  also  Crist  v. 
Smi'th,  66  Mo.  App.  398. 

20.  Neb.  —  Paul  v.  Cragnaz,  25 
Nev.  293,  59  Pac.  857,  60  Pac.  983,  47 
L  R.  A.  540;  Sweeney  f.  Karsky,  25 
Nev.  197,  58  Pac.  813.  N.  D.  — Burger 
f.  Sinclair,  24  N.  D.  31o,  140  N.  W.  231. 
Wash.  —  Dossett  v.  St.  Paul  &  T.  Lumb. 
Co.,  31  Wash.  489,  72  Pac.  116. 

21.  McSweeney  v.  Blank,  107  La. 
292,  31  So.  636.     See  infra,  II,  E,  5. 

22.  Eupe  V.  Kemp,  99  Wash.  371, 
169  Pac.  855;  State  ex  rel.  Grass  v. 
White,  40  Wash.  of^O,  82  Pac.  907,  2 
L.  R.  A.   (N.  S.)   563. 

23.  Title  Ins.  &  Trust  Co.  v.  Cali- 
fornia Dev.  Co.,  168  Cal.  397,  143  Pac. 
723. 

24.  Adams  r.  Wilson,  10  Mo.  341. 

[a]  If  the  appellant  is  a  partner- 
ship  the  names  of  the  individual  part- 
ners' need  not  be  given,  as  they  appear 
in  the  record.  McSweeney  v.  Blank, 
107  La.  292.  31  So.  636. 

[b]  Sureties.  —  Dore  v.  Covey,     13 

Cal.  502.  ^      .   ^ 

Specifying  parties  to  the  judgment, 

see  infra,  LT,  E,  4. 

25.     Hirams    r.    Coit,   Dallam    (Tex.) 

449 
[a]    A  failure  to  recite  the  names  of 


the  sureties  in  the  body  of  the  bond 
does  not  (1)  affect  the  validity  of  the 
bond  or  undertaking,  if  signed  by  him 
(Cal.  —  Dore  1;.  Covey,  13  Cal.  502. 
Ind.  — Wilson  v.  Bennett,  132  Ind.  210, 
31  N  E.  184;  Majenica  Tel.  Co.  v. 
Rocrers,  43  Ind.  App.  306,  87  N.  E.  165. 
Tex.  —  Cooke  v.  Crawford,  1  Tex.  9,  46 
Am.  Dec.  93,  or  (2)  release  from 
liability,  a  surety  who  signed  and  jus- 
tified as  surety.  Case  v.  Daniels,  1  Colo. 
App.  116,  27  Pac.  886. 

26.  Cullen  r.  Lee,  50  Ala.  494,  where 
all  the  obligors  signed  as  principal  ob- 
ligors. ^  , 

27.  Dobbins  f.  Dollarhide,  15  Cal. 
374.  Compare,  Blood  v.  Wilder,  6  How. 
Pr  (X  Y)  446;  Gorman  r.  IMadden, 
^6'S  D  459,  128  N.  W.  614;  Fullerton 
Lumber  Co.  v.  Tinker,  21  S.  D.  647,  115 
X.  W.  91.  ^  - 

28.  Dobbins  f.  Dollarhide,  lo  Cal. 
374. 

29.  Zavaglia  v.  Notarbartolo,  137 
La.  722,  69  So.  152,  Ann.  Cas.  1916B, 

924. 

[a]  When  a  surety  company  is 
surety,  it  is  not  necessary  to  show  that 
it  has  complied  with  the  statutes  re- 
gulating its  power  to  act.  Roberts  v. 
Shelton,  S.  W.  E.  Co.,  21  Wash.  427, 
58  Pac.  576. 

30.     See   the    statutes. 

[a]  Some  statutes  require  the  resi- 
dence and  occupation  to  be  stated  only 
when  the  undertaking  is  to  operate  as 
a  stay.  Dobbins  v.  Dollarhide,  15  Cal. 
374;  State  r.  Alta  Silver  Mm  Co  ,24 
Nev  930,  51  Pac.  982.  See  the  title, 
''Supersedeas  and  Stay  of  Proceed- 
ings." 
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b.  Obligee  and  Payee.  —  While  an  undertaking  on  appeal  need  not, 
as  a  rule,  recite  the  name  of  the  payee,  a  bond  on  appeal  must  do  so,-'^ 
or  otherwise  identify  the  obligee.^^^  It  has  been  held  proper  to  name 
one  appellee  and  include  the  rest  under  a  phrase  "and  others,"'^  al- 
though, for  certainty,  all  the  obligees  should  be  named.^*  If  the  ap- 
pellee is  a  party  in  a  representative  capacity,  the  bond  should  run  to 
him  in  that  capacity.^^ 

c.  Errors  and  Mistahes  as  to  Name.  —  A  variance  as  to  the  name 
of  a  party  between  the  obligatory  and  conditional  part  of  the  bond  is 
fatal,  it  has  been  held,^^  A  mistake  in  the  name  of  the  obligee  is  fatal 
if  the  name  as  given  and  the  true  name  of  the  party  are  not  idem 
sonans."  But  a  clerical  error  in  the  Christian  name  of  an  obligee  is 
not  fatal  if  there  is  no  doubt  of  the  obligee.^^  That  the  name  of  a  cor- 
poration obligee  is  not  given  in  full  is  of  no  moment  if  it  is  unmistak- 
ably identified. ^^ 

3.  Reference  to  Appeal.  —  An  undertaking  or  bond  on  appeal  must 
refer  with  definiteness  to  the  particular  appeal  to  which  it  relates.*"* 
If  it  fails  to  do  so,  it  is  ambiguous  and  insufficient,"  and  cannot  be  cor- 
rected by  a  new  bond  or  undertaking.*^ 

It  is  the  practice  to  name  the  court  to  which  the  appeal  is  taken.*^ 


31.  See  supra,  II,  C,  2. 

32.  Hall  V.  Hall  (Tex.  Civ.  App.), 
198  S.  W.  636. 

[a]  A  bond  payable  to  the  defend- 
ant without  iiamiug  him  is  sufficient. 
Masterson  v.  Young  (Tex.  Civ.  App.), 
48  S.  W.  1109. 

[b]  A  bond  to  an  administrator  in 
his  representative  capacity  is  undoubt- 
edly good  without  the  use  of  his  per- 
sonal name.  Appeal  of  Mullins,  40 
Wis.  154. 

33.  Smith  v.  Montreil,  26  Mo.  578, 
a  recognizance  on  appeal  from  a  jus- 
tice's court. 

[a]  Et  Alii.  —  Conery  v.  Webb,  Eaw- 
lings  &  Co.,  12  La.  Ann.  282. 

34.  Swift  &  Co.  V.  Kortrecht,  110 
Fed.  328,  49  C.  C.  A.  68. 

In  admiralty,  see  1  Standard  Proc. 
560. 

35.  See  infra,   this  note. 

[a]  A  bond  running  to  "A.  B.  ad- 
ministrator" runs  in  favor  of  the  ob- 
ligee in  a  representative  capacity,  as 
clearly  as  though  the  word  "as"  had 
been  inserted  between  the  name  and 
the  title.  The  rule  of  contracts  gen- 
erally regarding  the  words  "admini- 
strator," etc.,  as  mere  descriptio  per- 
sonae  does  not  apply  to  bonds  required 
to  be  given  a  party  in  a  representative 
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capacity  in  a  judicial  proceeding.  Kas- 
son  V.  Estate  of  Brocker,  47  Wis.  79, 
86,  1   N.   W.  418. 

36.  Gillilan   v.   Gray,   13   111.   705. 

37.  Block  V.  Blum,  33  111.  App.  643; 
Houston  Ice  &  Brew.  Co.  v.  Edgewood 
Distilling  Co.  (Tex.  Civ.  App.),  63  S.  W. 
1075,  where  party  was  described  as 
"Edgeworth"    Distilling    Co. 

38.  International  &  G.  N.  E.  Co.  v. 
Vanden,  7  Tex.  Civ.  App.  258,  26  S.  W. 
767;    Appeal  of  Mullins,  40  Wis.  154. 

39.  Wandelohr  v.  Eainey,  100  Tex. 
471,  100  S.  W.  1155,  where  the  full 
name  was  ' '  Grayson  County  National 
Bank  of  Sherman,"  and  the  name  as 
stated  omitted  the  words  "of  Sher- 
man." 

40.  Little  V.  Thatcher,  151  Cal.  558, 
91  Pac.  321;  Hibernia  Sav.  &  L.  Soc. 
V.  Freese,  127   Cal.  70,  59  Pac.   769. 

Where  several  appeals  are  taken,  see 
infra,  this  section. 

41.  Hibernia  Sav.  &  L.  Soc.  v. 
Freese,  127  Cal.  70,  59  Pac.  769;  Mc- 
Cormick  v.  Belvin,  96  Cal.  182,  31  Pac. 
16. 

42.  Cure  of  error,  see  infra,  II,  O, 
2,  b. 

43.  McAulay  v.  Tahoe  Ice  Co.,  3 
Cal.  App.  642,  86  Pac.  912,  whether  an 
omission  would  be  fatal,  query. 
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In  doing  so,  the  undertaking  must  correspond  with  the  notice  of  ap- 
peal,** and  should  correctly  designate  the  court.*^ 

The  bond  should  indicate  which  party  is  the  appellant.*" 
Where  several  appeals  are  taken  from  different  orders  or  judgments 
in  a  cause,  and  only  one  undertaking  or  instrument  is  filed  as  security 
for  all,  each  appeal  must  be  recited  or  referred  to.*^  If,  in  such  case, 
the  undertaking  specifies  a  particular  appeal  without  referring  to  the 
others,  only  the  one  specified  can  be  considered  by  the  appellate  court, 
and  the  other  must  be  dismissed.*^  If  the  undertaking,  in  an  amount 
sufficient  for  one  appeal  only,  has  no  special  reference  to  either  matter 
appealed  from,  but  is  conditioned  generally  upon  "such  appeal,"  "the 
appeal,"  "said  appeal"*^  or  "said  appeals"^"  it  is  void  for  ambiguity 


44.  McAulay  v.  Tahoe  Ice  Co.,  3 
Cal.  App.   642,   86   Pac.   912. 

45.  Pacific  Pav.  Co.  v.  Verso,  11 
Cal.  App.  383,  105  Pac.  136;  McAulay 
f.  Tahoe  Ice  Co.,  3  Cal.  App.  642,  86 
Pac.  912;  Tucker  r.  State,  11  Md. 
322. 

46.  See  ii'fra,  this  note. 

[a]  Name  Left  Blank. —  Where  a 
bond  recites  the  rendition  of  a  judg- 
ment in  favor  of  A.  B.  against  C.  D. 
and   omits   the  name   of   the   appellant 

in  the  clause,  "whereas  the  said • 

intends  to  appeal,"  the  appellant  may 
be  identified  in  the  petition  in  an  action 
on  the  bond.  Wile  v.  Koch,  54  Ohio  St. 
608,  44  N.  E.  236. 

47.  Ariz.  —  Van  Dyke  v.  Cordova 
Copper  Co.,  14  Ariz.  499,  132  Pac.  94. 
Cal.  — Sharon  v.  Sharon,  68  Cal.  326, 
9  Pjic.  187;  Bornhcimer  r.  Baldwin,  38 
Cal.  671.  Idaho.  —  Xobach  v.  Scott, 
20  Idaho  558,  119  Pac.  295;  Sebree  v. 
Smith,  2  Idaho  357,  16  Pac.  477.  Mont. 
Pirrie  v.  Moule,  33  Mont.  1,  81  Pac. 
390;  Coleman  v.  Perry,  24  Mont.  237, 
61  Pac.  129. 

[a]  Even  when  there  are  appeals 
from  a  final  judgment  and  from  an  order 
refusing  a  new  trial,  and  when  one  un- 
dertaking in  an  amount  necessary  for 
a  single  appeal  is  given  (see  supra,  II, 
B,  4),  both  appeals  must  be  recited. 
Cal.  —  Granger  v.  Robinson,  114  Cal. 
631,  46  Pac.  604;  Bornhcimer  r.  Bald- 
win, 38  Cal.  671.  Idaho.  —  Stine  Lum- 
ber &  Shingle  Co.  r.  Hemenway,  179 
Pac.  505;  McCov  v.  Oldham,  1  Idaho 
465.  Mont. —  Hurley  r.  O'Neill,  24 
Mont.  293.  61  Pac.  658.  N.  D.— Sucker 
State  Drill  Co.  v.  Brock,  18  N.  D.  598, 
120  N.  W,  757. 


48.  Ariz.  —  Steinfeld  v.  Nielsen,  15 
Ariz.  424,  139  Pac.  879;  Dean  v.  Terr., 
13  Ariz.  152,  108  Pac.  476.  Cal.— Paci- 
fic Pac.  Co.  1-.  Bolton,  89  Cal.  154,  26 
Pac.  650;  Bornhcimer  v.  Baldwin,  38 
Cal.  671;  Horn  r.  Volcano  Water  Co., 
18  Cal.  141;  Blair  f.  Brownstone  Oil 
&  Ref.  Co.,  21  Cal.  App.  676,  132  Pac. 
605.  Idaho.  —  Kelly  v.  Leachman,  5 
Idaho  521,  51  Pac.  407,  408.  Mont. 
Hurlev  v.  O'Neill,  24  Mont.  293,  61 
Pac.  658. 

49.  Ariz.  —  Dean  v.  Terr.,  13  Ariz. 
152,  108  Pac.  476.  Cal.  — Estate  of 
Sutro,  152  Cal.  249,  92  Pac.  486,  1027; 
Carter  c.  Butte  Creek  Gold  M.  &  P. 
Co.,  131  Cal.  350,  63  Pac.  067;  Estate 
of  Ileydenfeldt,  119  Cal.  346,  51  Pac. 
543;  Home  &  Loan  Associates  f.  Wil- 
kins,  71  Cal.  626,  12  Pac.  799.  Idaho. 
Wallace  v.  McKinlay,  6  Idaho  95,  53 
Pac.  104;  Kelly  v.  Leachman,  5  Idaho 
521,  51  Pac.  407.  Mont.  —  Richter  v. 
Eagle  L.  Assn.,  24  Mont.  346,  61  Pac. 
878;  Creek  v.  Bozoman  Waterworks 
Co.,    22   Mont.    327,   56   Pac.    362. 

[a]  Illustrations.  —  Where  several 
appeals  are  taken  and  the  undertaking 
is  to  pay  damages  and  costs  which  may 
be  awarded  against  the  appellant  "on 
said  appeal"  or  "on  such  appeal,"  it 
is  void  for  ambiguitv.  Carter  v.  Butte 
Creek  Gold  Min.  &  P.  Co.,  131  Cal.  350, 
63  Pac.  667;  Estate  of  Heidenfeldt, 
119  Cal.  346,  51  Pac.  543;  Centerville 
&  K.  Irr.  Ditch  Co.  r.  Bachtold,  109 
Cal.  Ill,  41   Pac.  813. 

50.  McCormick  v.  Belvin,  96  Cal. 
182,  31   Pac.  16. 

[a]  But  if  the  undertaking  states 
"on  snid  appeals  or  either  of  them"  it 
is  sufiicient.  Kelly  r.  Leachman,  5 
Idaho  521,  51  Pac.  407.  See  infra,  II, 
E,  5.  „ 
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and  all  appeals  will  be  dismissed,^^  except,  according  to  some  author- 
ities, when  an  appeal  is  taken  from  a  judgment  and  from  an  order 
denying  a  new  trial?^  This  is  true,  even  though  only  one  of  the  orders 
named  in  the  notice  of  appeal  is  appealable.^^ 

4.  Description  of  Judgment  or  Order  Appealed  From.  —  The  bond 
or  undertaking  on  appeal  must  recite,  allude  to,  or  describe  the  order 
or  judgment  appealed  from  with  sufficient  definiteness  to  identify  it.^* 
It  should  state  the  style  ^^  and  number  ^'^  of  the  cause,  and  the  names 
of  all  the  parties  to  the  judgment.^^    It  should  show  who  recovered  the 


51.  Center.ville  &  K.  Irr,  Ditch  Co. 
V.  Bachtold,  109  Cal.  Ill,  41  Pac.  813. 

52.  See  infra,  this  note. 

[a]  When  an  appeal  is  taken  from  a 
judgment  and  from  an  order  denying 
a  new  trial,  an  undertaking  for  $3UU, 
which  recites  both  appeals  and  states 
it  is  executed  "in  consideration  of  the 
premises  and  of  such  appeal,"  is  suf- 
ficient. Ariz.  —  Blaisdoll  ^.  Steinf eld, 
15  Ariz.  155,  137  Pac.  555.  Cal.— Gran- 
ger V.  Robinson,  114  Cal.  631,  46  Pac. 
604;  Mont.  —  Kaufman  v.  Cooper,  38 
Mont.  6,  98  Pac,  504,  1135;  Nolan  v. 
Montana  Cent.  Ry.  Co.,  24  Mont.  327, 
61  Pac.  880;  Ramsey  v.  Burns,  24  Mont. 
234,  61  Pac.  129,  "'but  if  the  question 
were  before  us  for  the  first  time  we 
should  hold  the  undertaking  is  void  for 
ambiguity."  Contra,  Kelly  v.  Leach- 
man,  5  Idaho  521,  51  Pac.  407;  Mathi- 
son  V.  Leland,   1  Idaho   712. 

53.  Centerville  &  K.  Irr.  Ditch  Co. 
V.  Bachtold,  109  Cal.  Ill,  41  Pac.  813; 
Pirrie  v.  Moule,  33  Mont.  1,  81  Pac. 
390;  Creek  v.  Bozeman  Waterworks 
Co.,   22    Mont.   327,  56   Pac.   362. 

[a]  The  reason  of  this  rule  is  that 
upon  a  motion  to  dismiss  an  appeal  on 
the  ground  that  the  order  appealed 
from  is  not  appealable,  the  question 
can  only  be  determined  by  a  judicial 
comparison  of  the  record  containing 
the  order  with  the  statutes  whereas  on 
a  motion  to  dismiss  on  the  ground  that 
the  appeal  has  not  been  perfected,  the 
court  is  limited  to  a  consideration  of 
the  steps  taken-  for  perfecting  an  ap- 
peal. The  two  motions  proceed  upon 
different  records,  the  former  upon  the 
record  of  the  action  of  the  court  be- 
low culminating  in  and  including  the 
order  appealed  from,  the  latter  upon  a 
record  of  proceedings  taken  by  the  ap- 
pellant subsequent  to  and  independent 
of  the  order  appealed  from.  Center- 
ville &  K.  Irr.  Ditch  Co.  v.  Bachtold, 
109  Cal.  Ill,  114,  41  Pac.  813. 
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54.  Ariz.  —  Putman  v.  Putman,  3 
Ariz.  182,  24  Pac.  320.  Cal.  —  Duncan 
V.  Times-Mirror  Co.,  109  Cal.  602,  42 
Pac.  147.  Haw.  —  In  re  Hubash,  9 
Hawaii  45.  Mass.  —  Putnam  v.  Bovcr, 
140  Mass.  235,  5  N.  E.  493.  N."  Y. 
McElroy  v.  Mumford,  128  N.  Y.  303, 
28  N.  E.  502.  Tex.  —  Burch  v.  Bastrop, 
38  Tex.  80;  Shapard  v.  Bailleul,  3  Tex. 
26;  First  Nat.  Bank  r.  Campbell  Co. 
(Tex.  Civ.  App.),  133  S.  W.  311;  Wil- 
kes v.  W  O.  Brown  &  Co.  (Tex.  Civ. 
App.),  80   S.   W.   844. 

[a]  The  only  object  of  describing 
the  judgment  is  to  enable  it  to  be 
identified  as  the  subject  of  the  under- 
taking. McElroy  v.  Mumford,  128  N. 
Y.   303,   308,   28  'N.   E.   502. 

fb]  That  the  judgment  is  a  final 
judgment  need  not  be  stated.  Chris- 
tian  r.   Crawford,   60   Tex.   45. 

Cure  of  mistake  by  amendment,  see 
infra,  TI,   O,   2,   b. 

55.  Haw.  —  In  the  matter  of  Hub- 
ash,  9  Hawaii  45.  La.  —  Thibodeaux  v. 
Thibodeaux,  45  La.  Ann.  1126,  13  So. 
805.  Tex.  —  Whiting  v.  Pettus,  1  Tex. 
191. 

56.  In  the  Matter  of  O'Hara,  60 
Tex.  179. 

57.  Ariz.  —  Putman  v.  Putman,  3 
Ariz.  182,  24  Pac.  320.  Mass. —  Put- 
nam V.  Boyer,  140  Mass.  235,  5  N.  E. 
493.  Tex." — Jenkins  r.  McNeese,  34 
Tex.  189. 

[a]  That  the  initials  of  a  party  in- 
stead of  his  Christian  name  is  given  is 
immaterial.  Niblo  v.  Dyer  (Tex.  Civ. 
App.),  56   S.  W.   216. 

[b]  The  names  must  correspond  to 
the  names  as  described  in  the  judg- 
ment as  it  appears  in  the  record,  even 
though  there  is  a  clerical  error  in  the 
name  as  it  is  stated  in  the  judgment. 
Prusiecki  r.  Ramzinski  (Tex.  Civ. 
App.),   81    S.  W.    549. 

[c]  Cure  of  omission. —  Where  the 
caption  of  the  bond  is  not  quoted  in 
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judgment,  and  against  whom  it  was  rendered,=«  the  court  which  ren- 
dered the  judgment,^^  the  amount  of  the  judgmentj'^o  or  nature  of  the 
recovery,"  and  the  date  of  rendition."-  A  full  description  of  the  judg- 
ment in  every  particular  is  not  required,^^  ^^^  ^^le  omission  of  any 
particular  means  of  identification  above  enumerated  is  not  fatal  if  the 
judgment  is  otherwise  sufficiently  identified.^* 

A  misdescription  of  the  judgment  or  order  in  a  material  matter  has 
been  held  to  be  a  fatal  defect  as  against  a  timely  motion  to  dismiss  the 
appeal. ^=  But  a  mistake  as  to  the  date,^*^  or  the  amount  "  of  the  order 
or  judgment  is  not  fatal  if  there  is  but  one  order  or  judgment  and  one 
appeal,  and  the  order  or  judgment  is  otherwise  correctly  described. 

the  transcript  ou  appeal,  there  being 
merely  a  recital  "title  of  court  and 
cause,"  and  where  the  bond  refers  to 
the  parties  to  the  judgment  as  inter- 
veners and  plaintiffs,  the  omission  of 
the  names  of  the  parties  cannot  be  sup- 
plied by  presumption.  Putman  v.  Put- 
man,  3  Ariz.  182,  24  Pac.  320. 

58.  Tn  the  matter  of  O'Hara,  60 
Tex.  179;  Howard  v.  Malsch,  52  Tex. 
60. 


59.  In  the  matter  of  Hubash,  9 
Hawaii  45;  In  the  matter  of  O'Hara. 
60  Tex.  179;  Kusmierz  v.  Mahula  (Tex. 
Civ.  App.),  77  S.   W.  966. 

60.  Dye  r.  Dye,  12  Colo.  App.  206, 
55  Pac.  205;  Putnam  r.  Boyer,  140 
Mass.  235,  5  N.  E.  493.  But  see  Chris- 
tian   V.    Crawford,    60    Tex.    45. 

61.  In  the  matter  of  O'Hara,  60 
Tex.  179;  Hollis  v.  Border,  10  Tex. 
277. 

62.  Putnam  r.  Bover,  140  Mass. 
235,  5  N.  E.  493;  In  the  matter  of 
O'Hara,  60  Tex.  179. 

[a]  The  term  at  which  the  judgment 
was  rendered  should  be  stated,  but  an 
omission  in  this  respect  is  not  fatal. 
Davis  r.  Wakelee,  156  TJ.  S.  680,  15  Sup. 
Ct.  555,  39  L.  ed.  578;  New  Orleans 
Ins.  Co.  v.  Albro  Co.,  112  U.  S.  506,  507, 
5  Sup.  Ct.  289,  28  L.  ed.  809. 

\h]  An  omission  of  the  day  of  the 
month  of  the  rendition  of  the  judg- 
ment is  not  fatal  if  the  judgment  is 
otherwise  sufficiently  described.  John- 
ston V.  King,  83  Wis.  8,  53  N.  W.  28. 

63.  "Warren  r.  Marberrv,  85  Tex. 
193.  19  S.  W.  994;  Herndon  v.  Bre- 
mond,  17  Tex.  432. 

64.  Davis  r.  Wakelee,  156  U.  S.  680, 
15  Sup.  Ct.  555,  39  L.  ed.  578;  New 
Orleans  Ins.  Co.  r.  Albro  Co.,  112  IT.  S. 
506.  507.  5  Sup.  Ct.  289,  28  L.  ed.  809; 
Glentworth  v.  Hutchison,  11  N.  J.  L. 
90. 


[a]  The  omission  of  the  style  of 
the  action,  is  not  fatal  if  the  case  and 
the  judgment  are  otherwise  sufhciently 
identified.  Glentworth  v.  Hutchison, 
11  X.  J.  L.  90. 

Omission  of  date,  see  supra^  this  sec- 
tion, note  63. 

65.  International  &  G.  N.  R.  Co.  v. 
Smith,  58  Tex.  74;  Hollis  V.  Border, 
10  Tex.  277. 

[a]  A  description  of  a  judgment  as 
in  favor  of  two  or  more  parties,  when 
in  fact  it  is  in  favor  of  one  only,  is  a 
fatal  defect.  Willenberg  v.  Murphy, 
40  111.  40;  International  &  G.  N.  R. 
Co.  V.  Smith,  58  Tex.  74.  The  converse 
is  equally  true.  Dumas  v.  Hunter,  28 
Ala.  688. 

[b]  Where  a  bond  misdescribes  the 
character  of  the  judgment  rendered,  it 
is  insufficient.  Thus  where  a  judgment 
that  the  plaintiff  take  nothing  is  de- 
scribed as  a  judgment  that  the  defend- 
ant recover  the  land  in  dispute,  the 
appeal  will  be  dismissed.  Smith  v. 
Cheatham,   12   Tex.   37. 

[c]  But  when  the  name  of  a  party 
is  misspelled,  the  variance  is  immater- 
ial if  the  names  are  idem  sonans.  Niblo 
V.  Dyer  (Tex.  Civ.  App.),  56  S.  W.  216. 

Clerical  errors,  see  supra,  II,  E,  1. 

66.  Ala.  — Wilder  i:  Bush,  75  So. 
143;  Louisville  &  N.  R,  Co.  v.  Lile, 
154  Ala.  556,  45  So.  699,  Cal.  —  Dver 
r.  Bradley,  88  Cal.  590,  26  Pac.  511; 
Swasey  r.  Adair,  83  Cal.  136,  23  Pac. 
284.  Nev.  —  Paul  v.  Cragnaz,  25  Nev. 
293,  310,  59  Pac.  857,  60  Pac.  983,  47 
L.  R.  A.  540.  Tex.  —  Murphy  v.  Wil- 
liams, 103  Tex.  155,  124  S.  W.  900; 
Southern  Pac.  R.  Co.  v.  Stanley,  76 
Tex.  418,  13  S.  W.  480. 

But  see  Lemon  r.  Stephenson,  40  111. 
45,  holding  a  mistake  as  to  the  date  of 
the  judgment   is  fatal. 

67.  Dye  v.  Dye,  12  Colo.   App.  206, 
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5.  Condition.  —  An  undertaking  or  a  bond  on  appeal  should  be 
conditioned  as  required  by  statute.*'^  A  bond  on  appeal  is  usually  con- 
ditioned that  the  appellant  shall  prosecute  his  appeal  with  effect,''^ 
while  an  undertaking  of  the  sureties  is  to  the  effect  that  they  undertake 
and  promise,  on  +he  part  of  the  appellant,  that  the  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  against  him  on  the  ap- 
peal, or  on  a  dismissal  thereof,  not  exceeding  a  specified  amount,^" 
When  one  undertaking  is  given  on  several  appeals  from  different  judg- 
ments or  orders,  it  should  contain  alternative  conditions  referring  to 
each  separatelyJ^  If  several  parties  appeal  jointly,  the  undertaking 
should  be  executed  on  behalf  of  all,"  though  all  need  not  sign  it,''^  ex- 
cept in  some  jurisdictions  when  an  order  allowing  a  joint  appeal  is 
made.^*    If  executed  on  behalf  of  the  "appellant"  without  designating 


55  Pac.  205;  Warren  v.  Marberry,  85 
Tex.  193,  19  S.  W.  994;  San  Antonio 
&  A.  P.  R.  Co.  V.  Sale  (Tex.  Civ.  App.), 
31   S.  W.  325. 

68.  U.  S.  — Swan  v.  Hill,  155  U.  S. 
394,  15  Sup.  Ct.  178,  39  L.  ed.  197. 
Ala.  —  Piedmont  v.  Lee,  13  Ala.  App. 
567,  68  So.  574.  Ariz.  —  Johnston  v. 
Letson,  3  Ariz.  344,  29  Pac.  893;  Reilly 
f.  Crowley,  3  Ariz.  286,  29  Pac.  14.  Cal. 
Thomas  V.  Hawkins,  12  Cal.  App.  327, 
107  Pac.  578.  Ga.  —  Flvnn  v.  East 
Point,  18  Ga.  App.  729,  90  S.  E.  372; 
Hubert  v.  Thomasville,  18  Ga.  App.  756, 
90  S.  E.  720.  Ky.  —  Galloway  v.  Brad- 
burn,  119  Ky.  49,  82  S.  W.  1013.  Mass. 
Pray  v.  Wasdell,  146  Mass.  324,  16 
N.  E.  266.  N.  D.  —  Burger  v.  Sinclair, 
24  N.  D.  326,  140  N.  W.  235.  Ore. 
Steed  V.  Cavanaugh,  80  Ore.  62,  151 
Pac.  968.  Tex.  —  Pridgen  v.  Walker, 
37  Tex.  410;  Doss  v.  Griswold,  1  Tex, 
99;  Slaughter  f.  Texas  L.  Ins.  Co. 
(Tex.   Civ.   App.),  211   S.  W.   350. 

On  appeal  from  justice's  court,  see 
18   Standard   Proc.   249. 

On  appeal  from  proceedings  for  vio- 
lation of  municipal  ordinances,  see  20 
Standard  Proc.  227. 

69.  Johnston  v.  Letson,  3  Ariz.  344, 
29  Pac.  893;  Eeilly  v.  Crowley,  3 
Ariz.  286,  29  Pac.  14;  Ring  v.  Missis- 
sippi River  Bridge  Co.,  57  Mo.  496, 
498. 

70.  Cal.  —  Jarman  v.  Eea,  129  Cal. 
157,  61  Pac.  790;  Duncan  v.  Times- 
Mirror  Co.,  109  Cal.  602,  42  Pac.  147. 
Idaho.  —  Havlick  c.  Davidson,  15  Idaho 
787,  100  Pac.  91.  Mont.  — Hill  v.  Cas- 
sidy,   24  Mont.  108,  60  Pac.  811. 

Amendment,  see  infra,  II,  O,  2,  b. 
[a]     An  omission  of  the  alternative 
condition  providing   for  the   dismissal 

Vol.  XXV 


of  the  appeal,  is  fatal  (Cal.  —  Jarman 

r.  Rea,  129  Cal.  157,  61  Pac.  790. 
Idaho.  —  Jackson  v.  Barrett,  12  Idaho 
465,  86  Pac.  270.  Mont.  —  Hill  v.  Cas- 
sidy,  24  Mont.  108,  60  "Pac.  811;  Wood- 
man V.  Calkins,  12  Mont.  456,  31  Pac. 
63),  unless  the  omission  is  cured  by  a 
new  undertaking.  See  infra,  II,  0, 
2,  b. 

[b]  A  bond  of  an  administrator  must 
be  conditioned  to  pay  such  judgment 
as  may  be  awarded  against  himself,  not 
against  his  intestate.  People  ex  rel, 
Spencer  v.  Judges,  1  Wend.  (N.  Y.)  29. 

71.  Kelly  v.  Leachman,  5  Idaho  521, 
51  Pac.  407;  Baker  v.  Butte  City 
Water  Co.,  24  Mont.  31,  113,  60  Pac. 
488. 

[a]  Illustration.  —  When  two  ap- 
peals are  taken  in  an  action  and  one 
undertaking  is  given  when  permitted, 
the  words  "or  either  of  them"  should 
be  inserted  after  the  words  "or  on 
dismissal  thereof,"  for  otherwise  the 
sureties  assume  no  liability  unless  both 
appeals  should  be  decided  adversely  to 
the  appellant  or  both  should  be  dis- 
missed. Baker  v.  Butte  City  Water 
Co.,  24  Mont.  31,  60  Pac.  488. 

72.  Ala.  —  Crump  i;.  Wallace,  27 
Ala.  277.  Cal.  — Estate  of  Sutro,  152 
Cal.  249,  92  Pac.  486,  1027,  (distinguish- 
ing Sangamon  v.  Brown,  13  111.  207) ; 
Downing  v.  Rademacher,  136  Cal.  673, 
69  Pac.  415.  Mont.  —  Hayes  v.  Union 
Mercantile  Co.,  27  Mont.  264,  70  Pac. 
975. 

Joinder  of  appellants,  see  2  Standard 
Proc.  217. 

Necessity  for  signature  of  all,  see 
infra,  IT,  E. 

73.  See  infra,  II,  F. 

74.  See  infra,  II,  F. 
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which,  it  is  ambiguous."  If  executed  on  behalf  of  a  designated  appel- 
lant, the  appeal  as  to  the  appellant  named  will  stand,'''  but  the  appeals 
of  the  remaining  co-appellants  will  be  dismissed/'  On  the  other  hand, 
when  only  one  of  several  co-parties  appeals,  an  undertaking  purporting 
to  be  security  for  the  appeal  of  all  will  not  support  the  appeal,"  or  an 
action  thereon.'^  It  has  been  held,  however,  that  when  one  joint  party 
appeals,  the  bond  should  be  for  the  prosecution  of  the  appeal  generally, 
and  not  for  the  prosecution  of  a  separate  appeal  by  one.^" 

The  exact  words  of  the  statute  need  not  be  used,  if  the  bond  is  in 
substantial  conformance  with  the  statute,^^  and  embraces  all  the  con- 


75.  Title  Ins.  &  Trust  Co.  v.  Cali- 
fornia Dev.  Co.,  168  Cal.  397,  143  Pac. 
723. 

[a]  An  omission  of  the  name  of  a 
party  in  the  promise  to  pay  all  damages 
that  may  be  awarded  against  a  party, 
is  a  fatal  uncertainty  wliere  the  appeal 
is  joint  and  the  undertaking  is  exe- 
cuted on  behalf  of  "the  appellant" 
without  designating  which  appellant. 
Title  Ins.  &  Trust  Co.  i;.  California  Dev. 
Co.,  168  Cal.  397,  405,  143  Pac.  723,  a 
new  undertaking  was  not  tendered  in 
this  case. 

76.  Zane  v.  De  Onativia,  135  Cal. 
440,  67  Pac,  685;  Noble  v.  Whitten,  31 
"Wash.  507,  76  Pac.  95;  Hopkins  f. 
Satsop  Ey.  Co.,  18  Wash.  679,  52  Pac. 
349;  See  also  Kelley  v.  Kitsap,  5 
Wash.  521,  32  Pac.  554. 

[a]  The  inclusion  of  the  name  of 
an  unnecessary  party  in  the  notice  of 
appeal  is  of  no  effect  and  does  not  re- 
quire a  dismissal  of  the  appeal  because 
he  failed  to  join  in  the  execution  of  the 
bond.  Noble  v.  Whitten,  34  Wash.  507, 
76  Pac.  95. 

77.  Zane  v.  De  Onativia,  135  Cal. 
440,  67  Pac.  685. 

78.  Zane  r.  De  Onativia,  135  Cal. 
440,  67  Pac.  6S5. 

[a]  For  the  reason  that  there  never 
was  a  joint  appeal,  and  the  sureties 
have  agreed  to  stand  responsible  only 
for  such  damages  as  might  be  awarded 
against  all.  Zane  v.  De  Onativia,  135 
Cal.  440,  67  Pac.  685. 

79.  Fry  v.  Astorg,  29  Cal.  App.  740, 
156  Pac.  873. 

Different  rules  governing  suflaciency 
of  bond  when  attacked  on  motion  to 
dismiss  the  appeal,  and  in  an  action 
on    the   bond,    see   infra,   II,   N. 

80.  Moore   r.  McGuire,   26   Ala.  461. 

[a]  Recitals  in  Bond.  —  But  to  ren- 
der the  appeal  effectual  it  is  not  neces- 
sary  that   the   bond  shall  in  so   many 


words  recite  that  one  party  to  the  joint 
judgment  sues  out  the  appeal  in  the 
names  of  all.  It  is  sufficient,  if  upon 
a  fair  construction  of  its  language  this 
is  made  to  appear.  Deslonde  i;.  Carter, 
28  Ala.  541. 

Necessity  of  joinder  in  appeal  of 
parties  to  joint  junigment,  see  2  Stand- 
ard Peoc.  217. 

81.  TJ.  S.  —  Kountze  v.  Omaha  Hotel 
Co.,  107  U.  S.  378,  2  Sup.  Ct.  911,  27 
L.  ed.  609.  Ark.  —  Ballard  v.  Noaks, 
1  Ark.  133.  ni.  —  Schill  v.  Reisdorf, 
88  111.  411.  Ind.  —  Carmichael  v.  Hol- 
loway,  9  Ind.  519.  Minn.  —  Eiley  v. 
MitcheU,  38  Minn.  9,  35  N.  W.  472. 
N.  D.  —  Seckerson  t\  Sinclair,  24  X.  D. 
326,  625,  140  N.  W.  239.  Wis.  — Kas- 
son  V.  Estate  of  Brocker,  47  Wis.  79,  1 
N.  W.  418. 

[a]  The  use  of  the  words  "to  final 
judgment"  instead  of  "to  effect"  in 
the  condition  of  the  bond  is  immaterial. 
Carmichael  v.  Holloway,  9  Ind.  519. 
See  also  Kasson  v.  Estate  of  Brocker, 
47  Wis.  79,  86,  1  N.  W.  418. 

[b]  The  words  "with  effect"  do  not 
mean  to  a  successful  issue  in  favor  of 
the  appellant,  but  merely  that  he  will 
prosecute  the  appeal  with  due  diligence 
to  a  final  determination,  and  a  bond  so 
conditioned  is  sufficient.  Eiley  v.  Mit- 
chell, 38  Minn.  9,  35  N.  W.  472.  Contra, 
Com.  V.  Carey,  65  Pa.  Super.  360,  hold- 
ing the  condition  means  that  the  ap- 
peal is  to  be  prosecuted  with  success. 

[c]  Use  of  Conjunctive  and  Dis- 
junctive.—  (1)  Where  it  is  required 
that  the  bond  be  conditioned  to  pay 
all  costs  which  have  accrued  in  the 
court  below  "and"  which  may  accrue 
in  the  appellate  court,  a  bond  using  the 
disjunctive  "or"  instead  of  the  con- 
junctive "and"  is  sufficient.  Giddings 
V.  Fischer,  97  Tex.  184,  77  S.  W.  209. 
Contra,  Deaton  v.  Feazle  (Tex.  Civ. 
App.),  85  S.  W.  1167.    (2)  So  also  where 

Vol  XXV 


194 


UNDERTAKINGS 


ditions  prescribed  by  it.^^  Clerical  errors  and  omissions  in  the  condi- 
tion may  be  cured  by  the  filing  of  a  new  bond  or  iindertaking,^^  though 
some  omissions  are  immaterial.^*  If  conditions  in  addition  to  those  re- 
quired by  statute  be  superadded,  the  bond  or  undertaking  is  not  there- 
fore invalid  so  far  as  it  is  supported  by  the  statute,  but  only  as  to  the 
added  conditions.^^ 

6.  Recital  of  Amount  or  Penalty.  —  The  bond  or  undertaking  must 
state  the  amount  of  the  penalty  or  the  amount  promised  to  be  paid,^^ 
or  other  measure  of  liability  fixed  by  the  statute,^^  or  it  has  been  held 
it  is  fatally  defective.^^  If  the  blank  is  filled  before  the  return  day 
and  before  the  appeal  is  brought  up,  it  is  filled  in  time,  according  to 
some  authorities.^^ 

7.  Consideration.  —  A  consideration  need  not  be  expressed  in  a 
statutory  undertaking  on  appeal.^" 

8.  Date.  —  The  bond  or  undertaking  on  appeal  should  be  dated,^^ 
though  it  has  been  held  the  omission  of  the  date  is  not  a  fatal  defect.^- 


the  condition  of  the  bond  reads  "shall 
prosecute  its  appeal  to  effect  or  pay" 
instead  of  "and  pay"  the  bond  is  not 
void.  Southern  Pac.  Ey.  Co.  i\  Stan- 
ley,  76   Tex.  418,   13   S.    W.  480. 

82.  Eiley  v.  Mitchell,  38  Minn.  9, 
35  N.  W.  472;  Keid  v.  Fernandez,  52 
Tex.  379. 

83.  See  infra,  II,  O,  2,  b. 

84.  See  infra,  this  note. 

[a]  The  word  "damages"  as  used 
in  the  statute  is  synonymous  with 
"costs"  because  the  only  damages 
awardable  on  appeal  are  costs.  Con- 
sequently the  omission  of  the  word 
"damages"  is  immaterial.  Eiley  v. 
Mitchell,  38  Minn.  9,  35  N.  W.  472. 

[b]  The  omission  of  the  words  "to 
effect"  is  not  fatal.  C.  &  J.  Michel 
Brew.  Co.  V.  Wightman's  Est.,  97  Wis. 
657,  73   N.  W.  316. 

85.  Kountze  v.  Omaha  Hotel  Co., 
107  U.  S.  378,  2  Sup.  Ct.  911,  27  L.  ed. 
609;  Janes  v.  Langham,  29  Tex.  413; 
Coman  v.  Lincoln,  25  Tex.  Civ.  App. 
276,  61  S.  W.  443.  Contra,  Jordan  v. 
McKenney,  45  Me.  306,  recognizance 
on  appeal  from  a  justice's  court. 

[a]  Binding  the  sureties  to  pay  in 
gold  coin  does  not  invalidate  the  un- 
dertaking. State  V.  California  Min. 
Co.,   13   Nev.   203. 

86.  Whiting  v.  Pettus,  1  Tex.  191. 
As  to  what  amount,  see  supra.,  II,  D. 

87.  See   infra,   this  note. 

[a]  Under  a  statute  requiring  a 
bond  in  unlawful  detainer  to  be  condi- 
tioned to  satisfy  the  final  judgment 
and  costs,  and,  if  the  defendant  ap- 
is, to  pay   a  reasonable  rental,  the 
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bond  need  not  fix  any  specific  sum  as 
a  penalty.  Morrison  v.  Boggs,  44  Neb. 
248,  62  N.  W.  473. 

88.  Barnett  v.  Gilmore,  33  Tnd.  199. 
[a]      Whore  Limit  of  Liability  Not 

Stated.  —  But  an  obligation  of  a  surety, 
that  the  appellant  will  satisfy  any 
judgment  rendered  against  him  on  ap- 
peal and  costs,  is  not  defeated  by  a 
failure  to  insert  a  sum  which  his  liabil- 
ity should  not  exceed.  Wile  v.  Koch, 
54  Ohio   St.   608,   44   N.   E.   236. 

89.  Klotz  V.  Macready,  35  La.  Ann. 
596. 

90.  Cal.  —  Dore  v.  Covey,  13  Cal 
502.  Neb.  —  Maloney  v.  Johnson-Mc 
Lean  Co.,  72  Neb.  340,  100  N.  W.  423 
N.  Y.  — Post  V.  Doremus,  60  N.  Y.  371 
Thompson  v.  Blanchard,  3  N.  Y.  335 
Gein  v..  Little,  43  Misc.  421,  89  N.  Y 
Supp.  488;  Seacord  v.  Morgan,  17  How, 
Pr.  394;  Gibbons  v.  Berhard,  3  Bosw 
635. 

91.  See  18  Standard  Proc.  247, 

[a]  That  the  bond  is  dated  anterior 
to  the  notice  of  appeal  does  not  inval- 
idate the  appeal  if  it  is  not  approved 
and  filed  until  after  notice  of  appeal  is 
given.  Dahl  v.  Tibbals,  5  Wash.  259, 
31  Pae.  868.  As  to  time  of  execution 
of  bond,  see  infra,  II,  F. 

[b]  That  the  day  of  the  month  is 
not  stated  does  not  affect  the  validity 
of  the  bond.  It  is  a  voluntary  bond 
nevertheless.  Bills  v.  Stanton,  69  111. 
51. 

92.  Sloss-Sheffield  Steel  &  Iron  Co. 
V.  Terry,  191  Ala.  476,  67  So.  678; 
Byers  v.  Gilmore,  10  Colo.  App.  79,  50 
Pac.  370. 
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If  an  error  in  date  is  apparent  on  the  face  of  the  instrument,  it  creates 
no  ambiguity  and  is  not  misleading.^^ 

F.  Execution.  —  A  bond  or  undertaking  on  appeal  should  be  exe- 
cuted ^*  in  accordance  with  the  general  rules  regulating  the  execution 
of  bonds  and  undertakings.^'  When  the  statute  requires  the  appellant 
to  give  ^'^  or  deposit  ^'  a  bond  or  undertaking  on  appeal,  or  requires 
the  execution  of  a  bond  or  undertaking  in  his  behalf,^®  it  is  not  neces- 
sary that  the  bond  or  undertaking  be  signed  by  the  appellant  hmiself. 
Where  several  persons  join  in  an  appeal,  and  one  undertaking  on  be- 
half of  all  is  given,  all  need  not  sign  it,^^  except,  in  some  states,  when 
the  court  allows  a  joint  appeal  on  condition  of  their  entering  into  a 
bond.^     So  also  it  is  not  necessary  that  all  the  sureties  named  in  the 


93.  Pray  v.  Wasdell,  146  Mass.  324, 
16  N.  E.  266,  an  action  on  the  bond. 

94.  Elliott  v.  Bellevue  Gas  &  Oil 
Co.,  82  Kan.  78,  107  Pac.  794. 

95.  As  to  execution  generally,  see 
swprO',  I,  E. 

Necessity  for  seal,  see  swpra,  I,  E,  5. 

[a]  Execution  in  Blank.  —  Where  the 
appel'ant  and  his  surety  signed  the 
minutes  over  which  the  clerk  was  to 
write  the  bond,  his  failure  to  do  so 
does  not  defeat  the  appeal  since  the 
omission  may  be  corrected.  Hooks  v. 
Stamper,  18  Ga.  471. 

96.  Clark  f.  Strong,  14  Neb.  229,  15 
N.  W.  236;  Mackellar  v.  Peck,  39  Tex. 
381.  But  see  Blood  f.  Harvey,  81  111. 
App.  187,  holding  the  statute  plainly 
requires  that  the  bond  be  that  of  the 
appellant  himself  and  that  some  other 
person  should  join  with  him  in  its  exe- 
cution, as  sureties.  The  evidence  of  an 
attempt  to  perfect  an  appeal  is  the 
signature  of  the  appealing  party  by 
himself  or  some  other  person  acting  for 
hini. 

97.  "Wright  v.  Brown,  11  Hawaii  401. 

98.  See  infra,  this  note. 

[a]  Bond  on  Writ  of  Error.  —  Flori- 
da Orange  Hedge  Fence  Co.  v.  Bran- 
ham  &  Co.,  27  Fla.  526,  8  So.  841. 

[b]  Bond,  on  Appeal.  —  Spokane  & 
Idaho  Lumber  Co.  r.  Loy,  21  Wash. 
501,  58  Pac.  672,  60  Pac.  1119;  Cook 
V.  Tibbals,  12  Wash.  207,  40  Pac.  935; 
Dahl  f.  Tibbals,  5  Wash.  259,  31  Pac. 
868. 

[c]  Undertaking  on  Appeal.  —  Cal. 
Sacramento  v.  Dunlap,  14  Cal.  421; 
Curtis  V.  Richards,  9  Cal.  33.  Colo. 
Codv  r.  Fillev,  4  Colo.  342.  Neb.— Chase 
f.  Omaha  Loan  &  T.  Co.,  56  Neb.  358, 
76  N.  W.  896;  Avres  r.  Duggan,  57 
Neb.  750,  78  N.  W.  296. 


99.  U.  S. — Scruggs  ;;.  Memphis  & 
C.  R.  Co.,  131  U.  S.  cciv,  26  L.  ed.  741; 
Brockett  r.  Brockett,  2  How.  238,  11 
L,  ed.  251.  D.  C.  —  White  v.  Connecti- 
cut Gen.  Life  Ins.  Co.,  34  App.  Cas. 
460.  Ind.  —  Hinkle  v.  Holmes,  85  Ind. 
405.  Ky.  —  Keller  v.  Ferguson,  24  Ky. 
L.  Rep.  2012.  73  S.  W.  785.  Miss. 
Avent  V.  Markette,  109  Miss.  835,  69 
So.  7D5;  Hudson  v.  Gray,  58  Miss.  589. 
Ore.  —  Elliott  r.  Bozorth.  52  Ore.  391, 
97  Pac.  632.  Wasli.  —  Gerlach  v.  Spo- 
kane, 68  Wash.  589,  124  Pac.  121;  Ram- 
say V.  Tacoma  Land  Co.,  31  Wash.  351, 
71  Pac  1024;  Spokane  &  I.  Lumb.  Co. 
V.  Loy*  21  Wash.  501,  58  Pac.  672,  60 
Pac.  1119. 

[a]  "When  the  bond  is  for  costs 
only,  and  the  appeal  does  not  operate 
as  a  supersedeas,  it  need  not  be  signed 
bv  all  the  appellants."  White  v.  Con- 
necticut Gen.  L.  Ins.  Co.,  34  App.  Cas. 
(D.  C.)  460. 

[b]  The  bond  may  be  executed  on 
behalf  of  all,  by  their  attorney.  Ram- 
sav  V.  Tacoma  Land  Co.,  31  Wash.  351, 
71*  Pac.  1024. 

1.  Tanquary  v.  Howard,  35  Colo.  125, 
83  Pac.  647;  First  Congregational 
Church  v.  Page,  255  111.  267,  99  X.  E. 
453;  Hileman  V.  Beale,  115  111.  355,  5 
N.  E.  108. 

[a]  Where  a  joint  appeal  is  allowed 
on  condition  of  the  appellants  entering 
into  a  bond,  the  order  is  not  complied 
with  if  all  do  not  enter  into  the  bond 
and  the  appeal  will  be  dismissed.  The 
parties  should  sever  in  their  prayer  for 
an  appeal  or  obtain  an  ord?r  that  they 
or  either  of  them  be  allowed  to  appeal 
upon  their  or  either  of  them  executing 
a  bond.  Hileman  v.  Beale,  115  111.  355. 
5  N.  E.  108. 
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bond,  sign  it,  if  those  who  sign,  constituting  a  sufficient  number,  con- 
sent to  its  delivery  without  the  signatures  of  the  others.'' 

Time  of.  —  The  undertaking  must  not,  it  has  been  held,  be  executed 
before  the  judgment  or  order  appealed  from.^  But  it  may  be  executed 
thereafter  and  either  before  *  or  after  ^  the  appeal  is  taken,  if  it  is  not 
filed  prematurely.*  .  •      i       i 

G.  Affidavit  of  Justification.  —  Statutes  sometimes  require  bonds 
or  undertakings  on  appeal  to  be  accompanied  by  an  affidavit  of  justifi- 
cation by  the  sureties,^  unless  the  surety  is  a  surety  company.^  The 
omission  of  this  affidavit  does  not  nullify  the  bond,^  except  when  the 
statute  specifically  so  provides."  And  mere  defects  in  the  affidavit  do 
not  invalidate  the  bond,"  unless  such  as  to  render  it  clearly  insuffi- 
cient.^^ 


2.  Davis  V.  O 'Bryant,  23  Ind.  App. 
376,  55  N.  E.  261. 

3.  Stackpole  v.  Hermann,  126  Cal. 
465,  58  Pac.  935;  Clarke  v.  Mohr,  125 
Cal.  540,  58  Pac.  176.  Contra,  James  v. 
Woods,  65  Miss.  528,  5  So.  106. 

[a]  There  is  no  consideration  for  an 
tindertakhig  executed  before  the  mak- 
ing of  an  order  denying  a  new  trial. 
Stackpole  v.  Hermann,  126  Cal.  465,  58 
Pac.  935. 

[b]  The  interlineation  of  the  date 
of  the  order  on  motion  for  new  trial 
after  the  execution  of  an  undertaking 
is  such  an  alteration  of  the  contract  as 
to  discharge  the  sureties  as  to  such  ap- 
peal. But  this  does  not  necessarily 
require  a  dismissal  of  the  appeal  from 
the  judgment,  as  the  validity  of  the 
undertaking  as  to  such  appeal  must  be 
determined  with  reference  to  that  ap- 
peal. Clarke  V.  Mohr,  125  Cal.  540,  o8 
Pac.  176. 

4.  Clarke  v.  Mohr,  125  Cal.  540,  58 
Pac.  176;  Zienke  v.  Northern  Pac.  Ry. 
Co.,  7  Idaho  746,  65  Pac.  431. 

[a]  May  he  executed  before  the 
notice  of  appeal  is  filed.  Paul  v.  Crag- 
naz,  25  Nev.  293,  311,  59  Pac.  857,  60 
Pac.  983,  47  L.  R.  A.  540;  Dahl  v.  Tib- 
bals,  5  Wash.  259,  31  Pac.  868.  But  it 
cannot  be  filed  before  the  notice  of  ap- 
peal is  filed  or  served.  See  infra,  II, 
J,  3. 

5.  Clarke  v.  Mohr,  125  Cal.  540,  58 
Pac.  176. 

6.  See  infra,  II,  J,  3. 

7.  See  the  statutes  and  supra,  I,  F. 
See  also  18  Standard  Proc.  398. 

[a]     Affidavit    of    one    surety    suflS.- 
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eient  under  statute.  Harshaw's  Exrs. 
V.  McDowell,  89  N.  C.  181. 

[b]  The  omission  of  the  word 
"all"  in  the  affidavit  justifying  in  a 
sum  "over  and  above  all  his  debts" 
does  not  change  its  meaning.  Weist  v. 
Farmers'  State  Bank,  30  N.  D.  548, 
153  N.   W.  283. 

Form  of  affidavit  of  justification, 
see  9  Standard  Proc.  76, 

8.  See  the  statutes  and  Do  Roberts 
V.  Stiles,  24  Wash.  611,  64  Pac.  795. 

9.  Smith  V.  Nescatunga  Town  Co., 
36  Kan.  758,  14  Pac.  246,  appeal  from 
judgment  of  justice  of  the  peace. 

10.  See  the  statutes  and  the  follow- 
ing: Ariz.  —  McDonald  17.  Ellis,  4  Ariz. 
189,  36  Pac.  37.  N.  C  — State  v.  Wag- 
ner, 91  N.  C.  521.  Wash.  —  Northern 
Counties  Inv.  Trust  v.  Hender,  12 
Wash.  559,  41  Pac.  913. 

[a]  Statute  Is  Mandatory.  —  Mc- 
Donald V.  Ellis,  4  Ariz.  189,  36  Pac. 
37. 

[b]  Effect  on  Liability  of  Siirety. 
While  the  appeal  may  be  dismissed  for 
irregularity,  the  sureties  are  not  re- 
lieved from  liabilitv.  Hill  v.  Burke,  62 
N.  Y.  111. 

11.  Porter  v.  Western  Union  Tel. 
Co.,  133  Iowa  747,  111  N.  W.  322,  12 
Ann.  Cas.  585;  Northern  Counties  Inv. 
Trust  V.  Hender,  12  Wash.  559,  41  Pac. 
913. 

[a]  Where  sureties  justify  in  an 
amount  exceeding  the  statutory 
amount.     Hill  v.  Burke,  62  N.  Y.  111. 

12.  Tolerton  «fe  S.  Co.  v.  Casperson, 
7  S.  D.  206,  63  N.  W.  908,  where  the 
clause  "in  property  within  this  terri- 
tory not  by  law  exempt  from  execu- 
tion" was  omitted. 
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H.  Indorsement.  —  The  title  of  the  cause  is  frequently  endorsed  on 
the  bond  or  undertaking.^^ 

1,  Approval.  —  A  bond  or  undertaking  on  appeal  must  be  approved 
in  accordance  with  the  general  rules,  when  the  law  requires  it/*  or  the 
appeal  will  be  dismissed,^'  The  determination  of  the  trial  court  of  the 
solvency  and  ability  of  the  sureties  must  be  respected  by  the  court  of 
appeals. ^^ 

J.  Filing  and  Deposit.  —  1.  In  General.  —  Except  where  filing 
may  be  and  is  waived/^  the  bond,  undertaking,  or  other  security  on 
appeal  has  no  effect  until  it  is  filed. ^^ 

2.  Manner  of.  —  The  manner  of  .filing  a  bond  or  undertaking  is 
governed  by  the  rules  governing  the  filing  of  papers  generally.^^ 


13.  See  Herrlich  v.  McDonald,  72 
Cal.  579,  14  Pac.  357. 

[a]  But  a  mistaken  indorsement 
will  not  render  ineffective  an  under- 
taking otherwise  unobjectionable. 
Herrlich  v.  McDonald,  72  Cal.  579,  14 
Pac.  357. 

14.  See  the  statutes  and  rules  of 
court  and  People  ex  rel.  Hamilton  v. 
Harris,  9  Cal.  571;  Minton  r.  Ozias, 
115  Iowa  148,  88  N.  W.  336.  But  see 
State  ex  rel.  Benham  v.  Armstrong,  5 
Wash.  123,  31  Pac.  427. 

Approval  generally,  see  supra,  I,  G. 

Approval  of  bond  on  appeal  from 
action  of  county  board,  see  20  Stand- 
ard Proc.  235. 

Of  bonds  on  appeal  from  proceedings 
for  violation  of  municipal  ordinances, 
see  20  Staxdakd  Proc.  227. 

[a]  Time  of.  —  The  bond  must  "be 
approved  before  it  is  filed.  McXamara 
r.  Kent  Probate  Judge,  154  Mich.  201, 
117  N.  W.  554. 

fb]  The  remedy,  where  the  trial 
court  fails  to  approve  the  bond  for  any 
reason  not  the  fault  of  the  appellant, 
is  (1)  to  show  the  facts  by  a  bill  of 
exceptions.  Dobson  r.  Hughes,  168  111. 
148,  48  X.  E.  74.  Mandamus  will  lie  in 
a  proper  case.  See  19  Standard  Proc. 
213.  (2)  And  in  some  jurisdictions  it 
is  held  that  the  appellate  court  may 
itself  fix  the  penalty  and  approve  the 
(bond,  so  that  the  right  of  appeal  shall 
not  be  lost.  State  ex  rel.  Tallmadge  v. 
Flint,  19  Wis.  621. 

[e]  Vacation  of.  —  If  a  trial  court 
has  power  to  vacate  a  judgment  or  de- 
cree during  the  term,  it  has  jurisdic- 
tion to  vacate  a  judgment  approving 
an  appeal  bond.  Briggs  v.  Dunne,  163 
111.  36,  46  X.  E.  628;  Finkelstein  v. 
Lvon,    159    111.    App.    13.     Vacation    of 


judgments  generally,  see  14  Standard 
Proc.  151. 

Form  of  approval  of  undertaking  on 
appeal,  see  9  Standard  Proc.  76. 

15.  Dobson  v.  Hughes,  168  111.  148, 
48  X\  E.   74. 

[a]  If  the  bond  is  not  approved 
when  necessary,  the  apju^al  will  be 
dismissed,  notwithstanding  a  cross- 
motion  for  leave  to  file  a  sufiicient 
bond,  if  there  was  no  attempt  to  ob- 
tain the  court's  approval.  Dobson  v. 
Hughes,  168  111.  148,  48  ^T.  E.  74. 

16.  Midland  Rv.  Co.  V.  Wilcox,  111 
Ind.  561,  12  X.  E.  513. 

Where  sureties  become  insolvent 
pending  appeal,  see  infra,  II,  O,  2,  e. 

17.  Xichols  &  Shepard  Co.  f.  Hors- 
tad,  27  S.  D.  262,  130  X^.  W.  776. 

[a]  Where  the  statute  provides 
that  an  appeal  is  "perfected  by  the 
service  of  the  undertaking,"  the  filing 
of  the  undertaking  is  not  necessary  to 
the  perfection  of  the  appeal  or  to  the 
validity  of  the  instrument.  A  further 
code  section  requiring  the  original  un- 
dertaking to  be  filed  with  the  notice 
of  appeal  is  for  the  benefit  of  the  ap- 
pellee. If  he  does  not  see  fit  to  take 
advantage  of  a  failure  to  file  the  un- 
dertaking, the  bond  is  valid  against 
its  makers,  and  the  omission  cannot  be 
successfully  urged  as  a  defense  to  an 
action  thereon.  Xichols  &  Shepard  Co. 
r.  Horstad,  27  S.  D.  262,  130  X.  W.  776. 

18.  Hovt  V.  Stark,  134  Cal.  178,  66 
Pac.  223,  86  Am.  St.  Eep.  246;  Clarke 
f.  Mohr,  125  Cal.  540,  58  Pac.  176; 
Byers  v.  Cook,  13  Ore.  297,  10  Pac.  417. 

"19.  See  the  title,  "Filing." 
[a]  Requisites  of  Filing.  —  The  ap- 
pellant must  present  the  undertaking 
to  the  clerk  for  filing  at  his  office  with- 
in the  proper  time.  If  he  does  so  he 
will   not    suffer   for    the    remissness   of 
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3.  Time  of.  —  a.  In  General.  —  The  statutes  usually  prescribe  the 
time  within  which  a  bond  or  undertaking  or  other  security  must  be 
filed  in  order  to  perfect  an  appeal, '°  or  require  the  court  to  fix  the  time 
within  which  the  bond  or  undertaking  must  be  filed. ^^  In  the  federal 
courts,  the  bond  must  be  filed  within  a  reasonable  time  after  the  taking 
of  the  appeal.^^    The  bond  or  security  must  be  neither  prematurely,^^ 


the  clerk  in  the  performance  of  his 
duty.  iShould  he  deliver  the  under- 
taking to  the  clerk  outside  of  his  of- 
fice, he  must  see  to  it  that  within  the 
time  contemplated  by  law,  it  is  depos- 
ited in  the  office.  Failing  to  do  so,  the 
undertaking  is  not  deemed  filed  within 
the  statutory  period,  if  the  clerk  neg- 
lects to  enter  it  within  such  time. 
Hoyt  V.  Stark,  134  Cal.  178,  66  Pac. 
223,  86  Am.  St.  Rep.  246.  See  also 
Main  Inv,  Co.  v.  Olsen,  43  Wash.  480, 
86  Pac.  657,  and  the  title,  "Filing." 

20.  Ala. —  Mays  v.  King,  28  Ala. 
690.  Ariz.  —  McBroom  v.  Young,  14 
Ariz.  521,  132  Pac.  300;  Hand  v.  Ruff, 
3  Ariz.  175,  24  Pac.  257,  within  twenty 
days  after  the  term.  Compare  present 
statute.  Cal.  —  Hoyt  v.  Stark,  134  Cal. 
178,  66  Pac.  223,  86  Am.  St.  Rep.  246; 
Hewes  f.  Carville  Mfg.  Co.,  62  Cal. 
516;  Aram  v.  Shallenberger,  42  Cal. 
275;  Elliott  v.  Chapman,  15  Cal.  383. 
Mont.  —  Johnson  County  Sav.  Bank  V. 
Joe  Klaffki  Co.,  26  Mont.  384,  68  Pac. 
410.  Tex.  — El  Paso  &  N.  E.  R.  Co.  v. 
Whatley,  99  Tex.  128,  87  S.  W.  819; 
St.  Louis  S.  W.  Ry.  Co.  v.  Henderson 
(Tex.  Civ.  App.),  128  S.  W.  720. 

In  proceedings  relating  to  lugliways, 
see  11  Standard  Proc.  75. 

[a]  Under  statute  requiring  (1)  the 
filing  of  an  undertaking  on  appeal 
within  five  days  after  "service"  of 
notice,  it  is  sufficient  if  filed  within 
such  time  although  more  than  five  days 
from  the  "filing"  of  such  notice. 
Hewes  v.  Carville  Mfg.  Co.,  62  Cal. 
516;  Johnson  County  Sav.  Bank  v.  Joe 
Klaffki  Co.,  26  Mont.  384,  68  Pac.  4rO. 
(2)  When  s-ervice  of  the  notice  of  ap- 
peal is  by  mail,  the  undertaking  must 
be  filed  within  the  statutory  period 
after  deposit  in  the  postoffice.  Brown 
V.  Greene,  65  Cal.  221,  3  Pac.  811.  (3) 
A  statute  providing  for  an  extension 
of  time  in  such  case,  when  the  person 
served  is  an  adverse  party  and  is  at  a 
distance,  has  no  application.  Johnson 
County  Sav.  Bank  v.  Joe  Klaffki  Co., 
26  Mont.  384,  68  Pac.  410. 
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[b]  Statutes  relating  to  service  of 
papers  in  a  cause  by  mail  do  not  apply 
to  the  filing  of  undertakings  on  ap- 
peal. It  is  not  sufficient  if  the  under- 
taking is  mailed  to  the  proper  clerk 
within  the  statutory  time.  It  must  be 
placed  within  his  hands  within  that 
time.  Broussard  f.  Brandenberg,  8  Ga. 
App.  795,  70  S.  E.  159;  Cole  v.  Fox,  13 
Idaho  123,  88  Pac.  561. 

21.  Pennington  v.  McNally,  11  Colo. 
557,  19  Pac.  503;  Gruner  v.  Moore,  6 
Colo.  526;  Cody  v.  Eilley,  4  Colo.  342; 
Price  V.  Pittsburgh,  Ft.  Wayne  &  C. 
Ry.  Co.,  40  111.  44. 

In  admiralty,  see  1  Standard  Proc. 
560. 

[a]  Order  in  Vacation.  —  Where 
the  time  is  to  be  "fixed  by  the  court," 
the  order  cannot  be  made  in  vacation. 
Clelland  v.  Tanner,  8  Colo,  252,  7  Pac. 
9.  Power  in  vacation  see  16  Standard 
Peoc.  608,  618. 

[b]  By  "Court"  or  "Judge." 
Where  statute  requires  a  bond  to  be 
given  within  a  reasonable  time  to  be 
fixed  by  the  "court,"  the  word 
' '  court ' '  is  not  synonymous.  Gruner  v, 
Moore,  6  Colo.  526. 

[c]  If  no  time  is  fixed  by  the  order 
fixing  the  amount  of  the  bond,  the 
bond  must  be  filed  instanter.  Blore  v. 
Hockaday,  4  Colo.  418. 

22.  Corcoran  v.  Kostrometinoff,  164 
Fed.  685,  91  C.  C.  A.  619,  21  L.  R.  A. 
(N.  S.)  399. 

23.  See  infra,  this  note. 

[a J  An  undertaking  filed  before  the 
"filing"  (1)  of  a  notice  of  appeal  is 
ineffectual,  under  some  statutes.  Al- 
vord  V.  McGauhy,  4  Colo.  97;  Paul  v. 
Cragnaz,  25  Nev.  293,  311,  59  Pac.  857, 
60  Pac.  983,  47  L.  R.  A.  540.  (2)  But 
under  a  statute  providing  that  the  or- 
der of  service  of  notice  of  appeal, 
whether  before  or  after  filing  thereof, 
is  immaterial,  the  undertaking  may  be 
filed  before  the  notice  of  appeal  is 
"filed"  with  the  clerk.  Hewes  v.  Car- 
ville Mfg.  Co.,  62  Cal.  516.  See  also 
Inspiration  Consol.  Copper  Co.  v.  Men- 
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nor  tardily^*  filed.  If  the  bond  or  other  security  is  not  filed  within  the 
prescribed  time,  the  appeal  will  be  dismissed  on  motion  of  the  ap- 
pellee,-" or  on  the  court's  own  motion,  it  has  been  held,-'^  except  where 
the  objection  may  be  and  is  waived,-'^  or  cured.^* 

A  deposit  of  money  in  lieu  of  an  undertaking  must  be  made  within  the 
time  prescribed  for  the  filing  of  an  undertaking.-^ 

b.  Computation  of  Time.  —  In  determining  whether  the  security  en 
appeal  is  filed  in  time,  the  general  rules  as  to  computation  of  time 
govern.'" 


dez,  19  Ariz.  151,  166  Pac.  278,  1183; 
Johnson  County  Sav.  Bank  v.  Joe 
Klaffki,  26  Mont.  384,  68  Pac.  410. 
But  compare  Dooling  v.  Moore,  19  Cal. 
81;  Buckholder  v.  Byers,  10  Cal.  481, 
under  earlier  statutes.  (3)  Some  stat- 
utes permit  the  filing  of  the  bond  with 
or  before  the  filing  of  a  notice  of  ap- 
peal and  place  no  limit  on  the  ante- 
cedent period  of  time  provided  the 
bond  is  not  filed  prior  to  the  entry  of 
judgment.  Singer  v.  Metz  Co.,  101 
Wash.  67,  171  Pac.  1032. 

[b]  An  undertaking  filed  before 
"service"  of  notice  of  appeal  is  in- 
effectual when  statute  requires  it  to  bo 
filed  after  "service"  of  notice.  Cal. 
Little  V.  Jacks,  68  Cal.  343,  8  Pac.  856, 
9  Pac.  264,  11  Pac.  128.  Idaho.  — Wil- 
son V.  Bartlett,  7  Idaho,  269,  62  Pac. 
416;  People  r.  Hunt,  1  Idaho  371.  Ore. 
Hawthorne  i'.  East  Portland,  12  Ore. 
210,  6  Pac.  685. 

[e]  May  Be  Filed  on  Day  Notice  of 
Appeal  Is  Filed.  —  Poppleton  v.  Nel- 
son, 10  Ore.  437. 

24.  See  cases  in  next  two  notes  fol- 
lowing. 

25.  Ariz.  —  Jackson  v.  Lebanon  E. 
&  Ditch  Co.,  19  Ariz.  443,  171  Pac.  997; 
McBroora  v.  Young,  14  Ariz.  521,  132 
Pac.  300.  Idaho. —  West  r.  Dygert,  13 
Idaho  641,  92  Pac.  753;  Shissler  v. 
Crooks,  1  Idaho  369.  111.  —  Pardridge 
V.  Morgenthau,  157  111.  395,  42  N.  E, 
74;  Price  v.  Pittsburgh,  Ft.  Wavne  & 
C.  Ev.  Co.,  40  111.  44.  Neb.  — Ehea  v. 
Brown,  4  Neb.  (Unof.)  461,  94  N.  W. 
716.  Okla.  —  Adair  v.  Montgomery, 
176  Pac.  911.  Ore.  —  Cross  v.  Chiches- 
ter, 4  Ore.  114.  Tex.  — El  Paso  &  N. 
E.  E.  Co.  V.  Whatlev,  99  Tex.  128,  87 
S.  W.  819;  St.  Louis,  L  M.  &  S.  Ev.  Co. 
V.  Hurst  (Tex.  Civ.  App.),  135  S.  W. 
599.  Wash.  —  Savage  v.  Graham,  14 
Wash.  323,  44  Pac.  540;  Hunt  v.  Se- 
attle Con  sol.  St.  Ey.  Co.,  3  Wash.  787, 
29  Pac.  763. 

[a]     The   Statutory  Eequirement  as 


to  Time  Is  Mandatory.  —  Shaw  v.  Ean- 
dall,  15  Cal.  384. 

[b]  Notwithstanding  an  agreement 
that  the  case  might  be  heard  on  the 
merits.  Savage  v.  Graham,  14  Wash. 
323,  44  Pac.  540. 

26.  Converse  f.  Trapp  (Tex.  Civ. 
App.),   29   S.   W.  415. 

As  to  dismissal  by  the  court  of  its 
own  motion  generally,  see  2  Standard 
Proc.  388. 

27.  See  infra,  this  note. 

[a]  An  appearance  is  a  waiver  of 
an  objection  that  the  bond  is  not  filed 
within  the  time  prescribed  by  the 
court,  and  a  motion  to  dismiss  there- 
after comes  too  late.  Price  v.  Pitts- 
burgh, Ft.  Wayne  &  C.  Ey.  Co.,  40  111. 
44. 

28.  See  infra,  II,  O,  2,  b. 

29.  Stratton  v.  Graham,  68  Cal.  168, 
8  Pac.  710. 

30.  See  the  title  "Time." 

[a]  The  usual  rule  of  computation 
of  time,  applies,  that  is  to  say,  when 
time  is  computed  from  or  after  a  cer- 
tain day  from  an  act  done,  the  day  on 
which  the  act  is  done  is  excluded. 
Burr  V.  Lewis,  6  Tex.  76. 

[b]  If  the  last  day  falls  on  a  Sun- 
day or  holiday,  the  bond  must  be  filed 
(1)  on  the  preceding  day,  according  to 
some  authorities.  Nickles  f.  Kendrick, 
76  Miss.  334,  24  So.  534;  Burr  t.  Lewis, 
6  Tex.  76.  See  18  Standard  Proc.  240, 
also  Jenness  v.  Bowen,  77  Cal.  310,  19 
Pac.  522.  (2)  Under  a  statute  provid- 
ing that  when  any  number  of  days  is 
prescribed,  one  day  shall  be  excluded 
and  the  other  included,  and  when  the 
last  day  falls  on  Sunday,  it  shall  be 
excluded,  it  is  a  matter  of  indifference 
which  day  is  included  except  when  the 
last  day  falls  on  Sunday.  In  such 
ease,  the  last  day  must  be  excluded, 
and  of  necessity,  the  first  must  be  in- 
cluded; so  that  the  bond  must  be  filed 
on  the  day  preceding  Sunday,  or  it  will 
be   too  late.    Nickles  v.   Kendrick,   76 
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c  Extension  of  Time.  —  When  the  time  is  fixed  by  statute,  it  can- 
not' be  extended  by  the  court  ^^  unless  statute  authorizes  it.^^  B^t  it 
is  otherwise  if  the  time  is  fixed  by  the  court.^^  It  has  been  held  that  the 
time  for  filing  an  appeal  bond  may  be  extended  by  stipulation.^** 

4.  Evidence  of  Filing.  —  The  filing  of  the  bond  or  undertaking  on 
appeal  is  usually  evidenced  by  the  indorsement  of  the  officer.^^ 

5.  Notice  of  Filing  and  of  Deposit.  —  Notice  of  the  filing  of  the 
undertaking  need  not  be  given  the  respondent''  unless  required  by  stat- 
ute." Some  statutes  require  the  giving  of  notice  of  a  deposit  of  money 
in  lieu  of  an  undertaking.^^ 


Miss.   334,   24   So.   534.    See   the   titles 
' '  Sunday  and  HoUdays ; "  "  Time. ' ' 

31.  Hill  f.  Chicago,  218  111.  178,  75 
N.  E.  786;  Strieker  v.  Umdenstock,  198 
111.  App.  48;  Bennett  v.  Karasik,  164 
111.  App.  362. 

32.  See  the  statutes  and  Schloesser 
V.  Owen,  134  Cal.  546,  66  Pac.  726; 
Wadsworth  v.  Wadsworth,  74  Cal,  104, 
15  Pac.  447;  General  Hospital  Soc.  v. 
New  Haven  Keudering  Co.,  79  Conn. 
581,  65  Atl.  1065,  118  Am.  St.  Rep.  173. 

[a]  What  Court.— (1)  The  time 
for  filing  an  undertaking  on  appeal 
may  be  extended  by  the  trial  court. 
Wadsworth  v.  Wadsworth,  74  Cal.  104, 
15  Pac.  447.  (2)  But  the  appellate 
court  cannot  extend  the  time,  as  the 
act  of  filing  is  to  be  done  in  the  trial 
court.  McCracken  v.  Superior  Court, 
86  Cal.  74,  24  Pac.  845;  Aram  v.  Shall- 
enberger,  42  Cal.  275;  West  v.  Dygert, 
13  Idaho  641,  92  Pac.  753;  Brown  V. 
Hanley,  3  Idaho  219,  28  Pac.  425. 

[b]  When  Order  Mad©  and  Tiled. 
No  order  extending  the  time  for  filing 
the  undertaking  is  availing  unless  pre- 
sented for  filing  before  the  expiration 
of  the  time  for  filing  the  undertaking. 
This  follows  from  the  duty  of  the  re- 
spondent to  watch  the  clerk's  office 
for  a  specified  time,  should  he  wish  to 
object  to  the  sufficiency  of  the  sureties. 
Eauer's  Law  &  Collection  Co.  f.  Stand- 
ley,  3  Cal.  App.  44,  84  Pac.  214.  See 
also  Woodmansee  &  Webster  Co.  v. 
Woodmansee,  31  Idaho  747,  176  Pac. 
148. 

33.  Pennington  v.  McNally,  11  Colo. 
557,  19  Pac.  503;  Hill  V.  Chicago,  218 
111.  178,  75  N.  E.  766;  Strieker  v.  Umb- 
denstock,  198  111.  App.  48. 

In  admiralty,  see  1  Standard  Proc. 
560. 

[a]  The  power  must  be  exercised 
before  (1)  the  expiration  of  the  time 
fixed  by  the  order  as  made   or  extended. 
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If  not  exercised  within  such  time,  jur- 
isdiction is  lost.  Hill  V.  Chicago,  218  111. 
178,  75  N.  E.  766;  Pardridge  v.  Mor- 
genthau,  157  111.  395,  42  N.  E.  74.  See 
also  Newport  v.  McPherson,  198  111. 
App.  262.  But  compare  Pennington  v. 
McNally,  11  Colo.  557,  19  Pac.  503, 
holding  this  power  may  be  exercised 
•at  any  time  during  the  term.  (2)  When 
the  time  for  filing  an  appeal  bond  has 
expired  without  any  extension  of  time 
during  the  term  or  within  the  time 
originally  allowed,  the  trial  court  loses 
iurisdietion  to  extend  the  time.  Booth 
'v.  Hartwig,  199  111.  App.  6u9. 

Power  of  judge  out  of  court,  see  16 
Standard  Proc.  618. 

34.  Goodwin  v.  Fox,  120  V.  S.  775, 
7  Sup.  Ct.  779,  30  L.  ed.  815. 

35.  Starkweather  v.  Bell,  12  S.  D. 
146,  80  N.   W.  183. 

[a]  Permission  to  correct  errors  of 
mistakes  in  the  indorsement  may  be 
granted  by  the  court  hearing  a  motion 
to  dismiss  the  appeal.  Starkweather  v. 
Bell,  12  S.  D.  146,  80  N.  W.  183. 

[b]  Permission  to  supply  an  omit- 
ted indorsement  of  "filed"  may  be 
granted  on  the  hearing  of  a  motion  to 
dismiss  the  appeal.  Starkweather  v. 
Bell,  12  S.  D.  146,  80  N.  W.  183. 

36.  Hoyt  V.  Stark,  134  Cal.  178,  66 
Pac.  223,  86  Am.  St.  Rep.  246;  Colum- 
bet  V.  Paeheco,  46  Cal.  650.  But  see 
present    statute    of    California. 

[a]  Notice  of  appeal  operates  as 
notice  of  filing.  Columbet  v.  Paeheco, 
46  Cal.  650. 

[b]  It  is  the  duty  of  the  respond- 
ent to  watch  the  clerk's  office,  and 
learn  from  an  inspection  of  the  proper 
records,  whether  an  undertaking  has 
been  filed.  Hoyt  v.  Stark,  134  Cal.  178, 
66  Pac.  223,  86  Am.  St.  Rep.  246. 

37.  See  Cal.  Code  Civ.  Proc.  §  94S, 
as  amended  in  1905. 

38.  See  the  statutes  and  Aldrich  V, 
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K.  Service.'^  —  The  bond  or  undertaking  on  appeal  or  a  copy  there- 
of need  not  be  served,*"  unless  statute  requires  it.*^ 

L.  Justification  op  Sureties.  —  If  the  sureties  are  excepted  to  they 
must  justify  in  accordance  with  the  general  rules.*^  Although  some 
statutes  provide  otherwise,*^  the  only  consequence  of  a  failure  of  sure- 
ties to  justify,  under  some  statutes,  is  that  the  execution  is  no  longer 
stayed." 

M.  Record  on  Appeal,  —  A  copy  of  the  appeal  bond  may  be  re- 
quired as  a  part  of  the  appellate  record,**  and  in  some  states  the  record 


Public  Opinion  Pub.  Co.,  27  S.  D.  589, 
599,  132  N.  W.  278. 

39.  Sde  generally  the  title  "Serrice 
of  Process  and  Papers." 

40.  Seossa  v.  Church  (Ner.),  182 
Pac.  925;  De  Eoberts  v.  Stiles,  24 
Wash.  611,  64  Pac.  795. 

41.  N.  T.  —  Raymond  v.  Richmond, 
76  N.  Y.  106,  19  Alb.  Law  J.  240.  Ore. 
Small  V.  Lutz,  41  Ore.  570,  67  Pac.  421, 
69  Pac.  825.  S.  D.  — Aldrich  v.  Public 
Opinion  Pub.  Co.,  27  S.  D.  589,  132  N. 
W.  278;  Nichols  &  Shepard  Co.  v.  Hor- 
8tad,  27  S.  D.  262,  130  N.  W.  776. 
Wash.  —  Rogers  v.  Trumbull,  32  Wash. 
211,  73  Pac,  381;  in  tax  foreclosure 
cases.  Wis,  —  Haessly  r.  Secor,  135 
Wis.  548,  116  N.  W.  175;  Tvson  V.  Ty- 
son, 94  Wis.  225,  68  N.  W.  1015. 

[a]  Service  is  jurisdictional,  when 
(1)  the  statute  requires  the  "execu- 
tion" of  an  undertaking  to  render  the 
appeal  effectual  for  any  purpose.  Lough 
V.  White,  14  N.  D.  353,  104  N.  W.  518; 
Aldrich  r.  Public  Opinion  Pub.  Co.,  27 
S.  D.  589,  600,  132  N.  W.  278.  (2)  The 
word  "executed"  includes  the  per- 
formance of  all  acts  necessary  to  make 
it  complete  as  an  instrument  import- 
ing the  intended  obligation,  and  in- 
cludes both  the  signing  and  delivery, 
or  under  the  statutory  substitute  for 
delivery,  service  upon  the  respondent. 
N.  Y.  —  Cushman  v.  Martine,  13  How. 
Pr,  402.  N.  D.  — Beddow  v.  Flage,  20 
N.  D.  66,  126  N.  W,  97.  S.  D.  —  Aid- 
rich  V.  Public  Opinion  Pub.  Co.,  27  S. 
D.  589,  598,  132  N.  W.  278,  overruling 
Mather  v.  Darst,  11  S.  D,  480,  78  N.  W. 
954, 

Waiver  of  service,  see  infra,  11,  N, 

[b]  Time  of  Service.  —  Under  a 
statute  requiring  service  of  the  under- 
taking with  notice  of  appeal,  service 
at  the  time  prescribed  is  necessary  to 
give  the  appellate  court  .iurisdiction, 
Aldrich  v.  Public  Opinion  Pub.  Co.,  27 
S,  D,  589,  599,  132  N,  W,  278.   To  same 


effect  see  Cushman  v.  Martine,  13  How. 
Pr.  (N.  Y.)  402;  Beddow  v.  Jlage,  20 
N.  1>.  66,  126  N.  W.  97. 

[c]  Manner  of.  —  Service  by  leav- 
ing a  copy  at  the  supposed  residence 
of  the  attorney  is  insuflicient,  if  he 
does  not  live  there.  McKissick  v.  Mc- 
Kissick  (Ore.),  174  Pac.  721.  As  to 
manner  of  service  of  papers  generally, 
see  the  title,  "Service  of  Process  and 
Papers. ' ' 

42.  See  the  title  "Justification  of 
Sureties. '  * 

Form  of  notice  of  exception  to  sure- 
ties, see  9  Standard  Peoc.  76. 

43.  McBroom  v.  Young,  14  Ariz.  521, 
132  Pac.  300;  Reed  v.  Todd,  36  S.  D. 
215,  154  N,  W.  447;  Hazeltine  v. 
Browne,  9  S.  D.  351,  69  N.  W.  679.  See 
18  Standard  Proc.  406. 

[a]  But  an  exception  on  the  ground 
that  the  undertaking  does  not  show  the 
residence  of  the  sureties  is  not  an  ex- 
ception to  their  sufficiency  within  the 
rule.  Fullerton  Lumber  Co,  v.  Tinker, 
21  S.  D,  647,  115  N,  W,  91. 

44.  Duncan  v.  Times-Mirror  Co.,  109 
Cal.  602,  42  Pac.  147;  Hill  v.  Finnigan, 
54  Cal.  311;  Schacht  v.  Odell,  52  Cal. 
447;  Threlkeld  t\  O'Neal,  26  Mont.  209, 
66  Pac.  940;  State  v.  Sixth  Jud.  Dist. 
Ct.,  22  Mont.  449,  456,  57  Pac.  89,  145, 
74  Am.  St.  Rep.  618.  See  18  Standard 
Proc.  406. 

[a]  The  appeal  is  effectual  (1)  al- 
though the  sureties  may  be  found 
worthless.  (De  Jarnatt  v.  Marquez, 
127  Cal.  558,  60  Pac.  45,  78  Am.  St. 
Rep.  90;  Tompkins  v.  Montgomery,  116 
Cal.  120,  47  Pac.  1006;  Duncan  v. 
Times-Mirror  Co.,  109  Cal.  602,  42  Pac. 
147;  Threlkeld  v.  O'Neal,  26  Mont.  209, 
66  Pac.  940),  or  (2)  the  sureties  fail 
to  justify.  Tompkins  v.  Montgomery, 
116  Cal.  120,  47  Pac.  1006;  Schacht  v. 
Odell,  52  Cal.  447. 

45.  See  2  Standard  Peoc.  363. 
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is  required  to  contain  a  certificate  of  the  clerk  or  attorneys  *^  that  an 
undertaking  on  appeal  in  due  form  has  been  filed,*^  or  a  stipulation 
waiving  it.*' 

N.  Objections  and  "Waiver.  —  Objections  to  the  failure  to  file  •*"  or 
serve^°  a  bond,  undertaking  or  other  security  on  appeal,  or  to  the  time 
of  the  filing,^^  or  serviee,^^  or  to  the  form  and  sufficiency  of  the  bond  or 
undertaking  filed,  or  the  deposit  made,^^  may  be  raised  by  a  motion" 
either  to  dismiss  the  appeaP^  or  to  strike  the  cause  entirely  from  the 


46.     See   infra,  this  note. 

[a]  The  certificate  is  not  conclusive 
on  the  appellate  court.  Duncan  v. 
Times-Mirror  Co.,  109  Cal.  602,  42  Pac. 
147.  But  see  In  re  Sullivan's  Estate, 
25  Wash.  430,  65  Pac.  793,  where  the 
appellant  deposited  a  bank  check  in 
lieu  of  a  bond  and  the  clerk  certified 
that  he  deposited  gold  coin,  and  where 
the  certificate  was  held  conclusive  as 
against  motion  to  dismiss. 

[b]  An  affidavit  of  the  parties  or 
of  the  attorneys  cannot  be  substituted 
for  the  certificate  of  the  clerk  or  at- 
torneys. Winder  v.  Hendrick,  54  Cal. 
275;  HaHey  v.  Eiley,  13  Idaho  749,  92 
Pac.  749. 

[c]  In  the  absence  of  the  certifi- 
cate the  appellate  court  will  assume 
that  no  undertaking  in  due  form  has 
been  filed.  Winder  v.  Hendrick,  54  Cal. 
275;  Hailey  t?.  Eiley,  13  Idaho  749,  92 
Pac.  756. 

[dj  An  omission  of  the  certificate 
may  be  supplied  pending  motion  to 
dismiss  an  appeal.  Nolan  v.  Montana 
Cent.  Ry.  Co.,  24  Mont.  327,  61  Pac. 
880. 

Form  of  certificate  of  clerk,  see  9 
Standard  Pboc.  76. 

47.  Hailey  v.  Eiley,  13  Idaho  749, 
92  Pac.  756.  See  2  Standard  Proc.  363, 
note  88. 

48.  Hailey  v.  Eiley,  13  Idaho  749, 
92  Pac.  756;  More  v.  Elmore  County 
Irr.  Co.,  3  Idaho  729,  35  Pac.  171. 

49.  In  the  matter  of  Estate  of 
Wells,  148  Cal.  659,  84  Pac.  37;  Estate 
of  McDermott,  127  Oal.  450,  59  Pac. 
783. 

[a]  Notice  of  motion  is  unneces- 
sary as  the  statute  relates  only  to 
cases  in  which  there  is  an  undertaking 
on  appeal  or  in  the  justification  of  the 
sureties.  Jones  v.  Asheville,  114  N.  C. 
620,  19  S.  E.  631. 

50.  Maxwell  v.  Wessells,  7  Wis.  103. 

51.  See  supra,  II,  J,  3. 

[a]     Premature  Filing.  —  Hawthorne 
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V.  East  Portland,   12  Ore.  210,  6  Pac. 
685.    See  supra,  II,  J,  3. 

52.  Aldrich  v.  Public  Opinion  Pub. 
Co.,  27  S.  D.  589,  132  N.  W.  278;  White 
V.  Polleys,  20  Wis.  503,  91  Am.  Dee. 
432. 

53.  Eggleston  v.  Eoyal  Trust  Co., 
192  111.  101,  61  N.  E.  423;  Elwert  v. 
Norton,  34  Ore.  567,  51  Pac.  1097,  59 
Pac.  1118.  See  2  Standard  Pboc.  80, 
389,  note  29. 

Where  bond  on  behalf  of  one  joint 
appellant  only  is  executed,  see  mpra, 
II,  B,  2.  ^  , 

[a]  Objection  to  Execution  of 
Bond.  —  In  some  jurisdictions  defects 
relating  to  the  execution  of  the  bond 
or  undertaking  on  appeal  must  be  ob- 
jected to  in  the  trial  court.  Jenkins  f. 
Jenkins  University,  17  Wash.  160,  49 
Pac.  247,  50  Pac.  785;  Cook  v.  Tibbals, 
12  Wash.  207,  40  Pac.  935.  But  see 
Dahl  V.  Tibbals,  5  Wash.  259,  31  Pac. 
868. 

54.  Futch  V.  Palmer,  11  Tex.  Civ. 
App.  191,  32  S.  W.  566. 

[a]  The  particular  defects  In  the 
undertaking  must  be  pointed  out  ia 
the  motion.  Jackson  v.  Barrett,  12 
Idaho  465,  86  Pac.  270. 

Sufficiency  of  motion,  see  2  Standard 
Pkoc.  391. 

55.  As  to  dismissal  of  appeals  gen- 
erally, see  2  Standard  Proc.  391. 

[a]  Some  courts  have  held  that 
the  proper  practice  is  (1)  not  to  dis- 
miss, but  to  decline  to  hear  the  appel- 
lant. Biagi  V.  Howes,  63  Cal.  384.  (2) 
The  present  practice  in  California  is 
otherwise,  however.  See  Centerville  & 
K.  Irr.  Ditch  Co.  V.  Bachtold,  109  Cal. 
Ill,  41  Pac.  813,  and  supra,  this  sec- 
tion. (3)  Eeferring  to  this  case,  the 
court  in  Aldrich  v.  Public  Opinion  Pub. 
Co.,  27  S.  D.  589,  604,  132  N.  W.  278, 
says  that  to  follow  this  holding  would 
necessarily  result  in  no  steps  whatever 
being  taken  by  respondents  to  clear 
appeal    records    of    apparent    appeals, 
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records  ^«  made  in  the  appellate  court"  in  apt  time^^  by  the  appellee  or 
respondent  '^  even  though  the  defect  may  not  be  so  vital  as  to  defeat 
an  action  upon  the  bond  or  undertaking.*^"  If  the  defect  is  such  as  to 
defeat  the  jurisdiction  of  the  appellate  court,  the  objection  may  be 
raised  at  any  time,^^  and  in  any  manner.^^ 

While  some  courts  hold  that  the  appellate  court  cannot  dismiss  the 
appeal  on  its  own  motion  because  of  mere  defects  in  the  security  filed," 
it  may  decline  to  consider  the  case  if  the  defects  in  the  security  filed 
are  such  that  objection  may  be  made  on  rehearing."* 

Except  when  patent  on  the  face  of  the  record,"^  objections  to  the  sut- 
ficiency  or  competency  of  the  sureties  at  the  time  of  the  execution  of 
the  bond  or  undertaking,"  and,  it  has  been  held,  to  the  form  of  their 
justification,"  must  be  made  in  the  trial  court,  or  the  objection  is 
deemed  waived.  ,     . 

Wairer  of  Defects  and  Objections.—  It  is  a  general  rule  that  nonjuns- 


thus  necessitating  respondents  having 
hanging  over  them  a  pretended,  though 
ineffective  appeal.  A  motion  to  purge 
the  records  should  be  encouraged. 

Appeal  not  dismissed  for  amendable 
defects  if  cured,  2  Standard  Pkoc.  390, 
note  37. 

56.  Aldrich  t\  Public  Opinion  Pub. 
Co.,  27  S.  D.  oS9,  604,  132  N.  W.  278.    | 

[a]     A  motion  to  dismiss  the  appeal  | 
will  b©  treated  as  a   motion  to   strike  ] 
the  cause  from   the  record.    A  motion  i 
to  dismiss  the  appeal  is  improper,  be- 
cause there  is  no  appeal  if  the  under- 
taking is  not   given.    Aldrich  v.   Pub- 
lic Opinion  Pub.  Co.,  27  S.  D.  589,  604, 
132  N.  W.  278. 

57.  Parks  v.  Murray,  109  N.  Y.  646, 
16  N.  E.  485. 

58.  Mitchell  t\  Coach,  83  Ore.  45, 
153  Pac.  478,  162  Pac.  1058. 

[a]  A  motion  is  too  lat©  if  made 
after  the  cause  is  reached  on  the  cal- 
endar and  submitted  by  the  appellant 
in  the  absence  of  counsel,  on  the 
ground  the  undertaking  was  not  served 
with  the  notice  of  appeal.  White  v. 
Polleys,  20   Wis.  503,  91  Am.  Dec.  432. 

59.  See  infra,  this  note. 
[a]     The  appellant  cannot  be  heard 

to  urge  objections  to  the  defects  in  the 
security  as  a  reason  for  defeating  his 
own  appeal.  Jester  f.  Hopper,  13  Ark. 
43. 

60.  Mass.  —  Putnam  v.  Boyer,  140 
Mass.  235,  5  N.  E.  493.  N.  Y.  — Hill 
V.  Burke,  62  N.  Y.  111.  R.  I.  — Vaill 
V.  New  Shoreham,  18  R.  I.  405,  28  Atl. 
344. 

61.  wAriz.  —  Dean  v.  Terr.,  13  Ariz, 
152.   108   Pac.   476.    Okla.  —  Vowell  v. 


Taylor,  8  Okla.  625,  58  Pac.  944.  Tex. 
Futch  r.  Palmer,  11  Tex.  Civ.  App.  191, 
32  S.  W.  566. 

[a]  May  be  Raised  on  Rehearing. 
Dean  v.  Terr.,  13  Ariz.  152,  108  Pac. 
476. 

Waiver  of  defects,  see  infra,  thia 
section. 

62.  Vowell  r.  Taylor,  8  Okla.  625, 
58  Pac.  944. 

[a]  As  by  Way  of  Defense  in  an 
Action  on  the  Bond.  —  Mass.  —  Put- 
nam f.  Bciver,  140  Mass.  235,  5  N.  E. 
493.  N.  Y.  — Hill  f.  Burke,  62  N,  Y. 
111.  R.  I.  —  Vaill  v.  New  Shoreham,  18 
E.  I.  405,  28  Atl.  344. 

63.  Eggleston  v.  Eoyal  Trust  Co., 
192  111.  101,  61  N.  E.  423;  Hugo  v. 
Seffel,  92  Tex.  414,  49  S.  W.  369. 

64.  Dean  v.  Terr.,  13  Ariz.  152,  108 
Pac.  476;   Smith  V.  Parks,  55  Tex.  82. 

65.  Zavaglia  v.  Notarbartolo,  137 
La.  722,  69  So.  152,  Ann.  Cas.  1916B, 
924;  Succession  of  Maloney,  124  La. 
672,  50  So.  647;  Pearce  v.  Haas,  122 
La.  376,  47  So.  687. 

66.  Zavaglia  v.  Notarbartolo,  137 
La.  722,  69  So.  152,  Ann.  Cas.  1916B, 
924;  Davies  r.  Monroe  Waterworks  & 
Light  Co.,  107  La.  145,  31  So.  694; 
Noble  V.  Whitten,  34  Wash.  507,  76  Pac. 
95 

Conclusiveness  of  approval,  see 
supra,  I,  G,  o;  II,  I. 

Where  sureties  become  insolvent 
pending  appeal,  see  infra,  II,  O,  2,  e. 

67.  Frew  v.  Clark,  34  Wash.  561,  76 
Pac.  85.  But  compare  Schacht  v. 
Odell,  15  Cal.  447. 
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dictional  defects  in  a  bond  or  undertaking  on  appeal  may  be  waived.^^ 
But  since  consent  cannot  confer  jurisdiction,^^  defects  in  the  undertak- 
ing or  bond  which  are  fatal  to  jurisdiction  cannot  be  waivedJ°  In 
some  jurisdictions  the  failure  to  file  ''^  or  to  serve  "  the  undertaking  in 
apt  time,  and  the  failure  to  serve  the  undertaking  at  all,'^  may  be 
waived, 

A  waiver  of  defects  or  objections  may  take  place  as  a  result  of  a 
failure  to  make  proper  objection  in  apt  time.^* 

A  special  appearance  need  not  be  entered  to  move  for  a  dismissal  on 
the  ground  that  the  bond  or  undertaking  on  appeal  is  insufficient/^ 

O.  Nevp"  and  Amended  Undertakings  and  Security.  —  1,  In  Trial 
Court.  —  Unless  authorized  by  statute,'^  a  trial  court  cannot  permit  or 
require  the  filing  of  a  new  bond  or  undertaking  on  appeal,  after  it  has 
lost  jurisdiction  of  the  cause  by  the  taking  or  perfecting  of  an  appeal." 
Statutes,  however,  sometimes  provide  in  substance,  that  when  an  ap- 


68.  Cal.  —  Gardner  v.  California 
Guar.  Inv.  Co.,  129  Cal.  528,  62  Pac. 
110;  Torni  v.  Yoell,  95  Cal.  442,  30 
Pac.  578.  Idaho.  —  Clear  Lake  Power 
&  Imp.  Co.  V.  Chriswell,  31  Idaho  339, 
173  Pac.  326;  Martin  v.  Wilson,  24 
Idaho  353,  134  Pac.  532;  King  v.  See- 
beck,  20  Idaho  223,  118  Pac.  292,  un- 
der express  statute.  Tex.  —  Saylor  v. 
Marx,  56  Tex,  90.  Va.  — Virginia  F. 
&  M.  Ins.  Co,  V.  New  York  Carousal 
Mfg.  Co.,  95  Va.  515,  28  S.  E.  888,  40 
L.  R.  A.  237. 

Waiver  of  defects  in  Isond  on  cer- 
tiorari, see  4  Staxdakd  Proc.  915. 

Waiver  of  filing  of  tond,  see  supra, 
II,  B,  8. 

[a]  Where  undertaking  on  two  dis- 
tinct appeals  is  ambiguous  as  to  which 
appeal  it  relates.  Gardner  v.  California 
Guar.  Inv.  Co.,  129  Cal.  528,  62  Pac. 
110. 

69.  See  17  Standard  Peoc.  691,  698. 

70.  Zapp  V.  Michaelis,  56  Tex.  395, 
Saylor  v.  Marx,  66  Tex.  90;  Smith  v. 
Parks,  55  Tex.  82;  Wenatchee  Orchard 
&  Irr.  Co.  17.  Thompson,  60  Wash.  643, 
111  Pac.  874. 

71.  Mitchell  v.  Coach,  83  Ore.  45, 
153  Pac.  478,  162  Pac.  1058, 

72.  La  Penotiere  t:  Kellar,  28  S.  D. 
469,  134  N.  W.  48. 

73.  See  supra,  11,  B,  8. 

74.  Mitchell  v.  Coach,  83  Ore,  45, 
153  Pac,  478,  162  Pac.  1058;  First 
State  Bank  &  Trust  Co.  r.  O.  D.  Mann 
&  Sons  (Tex.  Civ.  App.),  209  S.  W.  683; 
Futeh  V.  Palmer,  11  Tex.  Civ.  App.  191, 
32  S.  W.  566.  See  supra,  this  section, 
also  18  Standard  Proc.  261,  and  the 
title  "Waiver." 
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[a]  Where  the  motion  to  dismiss 
fails  to  point  out  the  precise  defects 
in  the  undertaking  objected  to.  Jack- 
son V.  Barrett,  12  Idaho  465,  86  Pae. 
270. 

[b]  Tardy  Objection,  —  Where  the 
respondent  or  defendant  in  error,  hav- 
ing ample  opportunity  in  which  to  ob- 
ject, fails  to  do  so  until  it  is  to  late 
to  file  a  new  bond,  or  award  a  new 
writ  of  error,  defects  in  the  bond  will 
be  deemed  waived.  Virginia  F.  &  M. 
Ins.  Co.  V.  New  York  Carousal  Mfg. 
Co.,  95  Va.  515,  28  S.  E.  888,  40  L.  B. 
A.  237. 

75.  Schwede  v.  Town  of  Burnstown, 
35  Minn.  468,  29  N.  W.  72;  Kleiu  v.  St. 
Paul  &  M.  Ey.  Co.,  30  Minn.  451,  16 
N.  W.  265. 

76.  See  the  statutes  and  infra,  this 
section. 

77.  La.  —  Barrow  v.  Clack,  45  La, 
Ann.  478,  12  So.  631.  N.  Y.— -Parks 
r.  Murray,  109  N.  Y.  646,  16  N.  E.  485. 
N.  O.  —  McEae  v.  Board  of  Commrs., 
74  N.  C.  415.  Vt.  — Blake  v.  Estate  of 
Kimball,  22  Vt.  632. 

[a]  After  the  Perfecting  of  the 
Appeal.  —  McEae  v.  Board  of  Comrs., 
74  N.  C.  415. 

[b]  After  Expiration  of  Time  for 
Return  of  Appeal.  —  Dugas  v.  Truxillo, 
14  La.  Ann.  201. 

As  to  transfer  of  jurisdiction,  see  2 
Standard  Proc.  324. 

[c]  When  the  bond  becomes  insuf- 
ficient pending  appeal,  the  probate 
court,  having  lost  jurisdiction,  cannot 
order  a  new  bond.  Blake  v.  Estate  of 
Kimball,  22  Vt.  632.  Power  of  appel- 
late court,  see  infra,  II,  O,  2,  a. 
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pellant  omits  tKrough  accident  or  mistake  to  do  any  act  necessary  to 
perfect  an  appeal,  other  than  the  giving  of  notice  of  appeal,  the  court 
from  which  the  appeal  is  taken  or  a  judge  thereof  may  permit  an 
amendment  or  the  performance  of  such  act  on  such  terms  as  may  be 
justJ® 

2.  In  the  Appellate  Court.  —  a.  In  General.  —  "While  some  courts 
of  appeal  hold  that  they  have  no  power,  in  the  absence  of  statute  con- 
ferring it,  to  permit  the  filing  of  a  new  or  amended  bond  or  undertak- 
ing when  the  original  is  defective,^^  others  hold  to  the  contrary,^*'  or 
allow  the  filing  of  a  new  or  amended  bond  or  undertaking  under  sta- 
tutes relating  to  the  amendment  of  proceedings  in  an  action  generally.^^ 
The  matter  is  generally  covered  by  specific  statutes,  however.^^  One 
typical  statute  provides  that  no  appeal  shall  be  dismissed  on  account 
of  a  defect  or  informality  in  the  undertaking  or  insufficiency  thereof, 


78.  See  infra,  this  note. 

[a]  The  appellant  only  can  Inroke 
the  relief  which  this  statute  affords. 
The  authority  of  the  trial  court  is  un- 
doubtedly based  upon  a  voluntary  con- 
fession of  error  by  the  party  commit- 
ting it;  for  if  the  rule  were  otherwise 
and  if  the  adverse  party  could  chal- 
lenge, in  the  lower  court,  any  act  nec- 
essary to  confer  .iurisdiction  upon  the 
appellate  court,  it  would  follow  that 
the  trial  court  possesses  the  power  of 
determining  when  the  appellate  court 
shall  obtain  jurisdiction  of  an  appeal. 
Elwert  V.  Xo'rton,  34  Ore.  567,  51  Pae. 
1097,  59  Pac.  1118. 

fb]  This  power  is  not  restricted  to 
the  time  that  the  record  remains  in  the 
court  below.  It  may  be  exercised  after 
a  return  made  to  the  appellate  court. 
Falk  r.  Goldberg,  45  Wis.  94. 

[c]  The  "other  act"  referred  to 
which  is  necessary  to  perfect  the  ap- 
peal is  the  filing  of  an  undertaking  on 
appeal.  Hanley  v.  Stewart,  54  Ore.  38, 
102  Pac.  2. 

[d]  Service  of  a  copy  of  the  under- 
taking may  be  permitted,  under  this 
statute.    Falk  v.  Goldberg,  45  "Wis.  94. 

[e^  On  failure  or  refusal  of  the 
sureties  to  justify  after  exception  by 
the  respondent,  the  trial  court  may, 
with  or  without  a  hearing  from  either 
side  permit  the  substitution  of  a  new 
undertaking,  provided  no  bad  faith  or 
misconduct  can  be  charged  against  the 
appellant.  Chambers  v.  Everding,  71 
Ore.  521,  136  Pac.  885,  143  Pac.  616. 

79.  Dunlap,  Moncure  &  Co.  t'.  Price, 
10  La.  Ann.  155;  Green  v.  Castello,  35 
Mo.  App.  127,  134,  where  no  statute 
covered  appeals  from  probate  courts. 


80.  Ala.  —  Commissioner  'a  Court  v. 
Wilborn,  155  Ala.  192,  46  So.  585.  Cal. 
Coulter  V.  Stark,  7  Cal.  244.  Minn. 
Riley  v.  Mitchell,  38  Minn.  9,  35  N.  W. 
472,  where  there  was  no  statute  ap- 
plicable to  appeals  from  the  probate 
court.  N.  H.  —  Dane  v.  Dane,  67  N.  H. 
552,  39  Atl.  433.  S.  D.  — Aldrich  v. 
Public  Opinion  Pub.  Co.,  27  S.  D.  589, 
132  N.  W.  278,  holding  the  amendment 
of  the  statute  made  no  change  in  the 
law,  and  conferred  no  power  which  the 
court  did  not  already  have. 

fa]  The  Matter  Is  in  the  Court's 
Discretion.  —  Griffin  v.  Belleville,  50 
111.  422. 

81.  Ky.  —  Gallowav  v.  BradbHrn, 
119  Ky.  49,  82  S.  W.  1013.  N.  Y. 
Wilson  V.  Allen,  3  How.  Pr,  369.  B.  I. 
Yaill  v.  New  Shoreham,  18  R.  I.  405, 
28  Atl.  344. 

Contra,  Langley  v.  Warner,  1  N.  T. 
606,  1  Code  Rep.  Ill,  3  How.  Pr.  363. 

fa]  Statute  Construed. — Under  a 
statute  providing  that  whenever  "any 
proceeding"  taken  by  a  party  fails  to 
conform  to  the  provisions  of  law,  the 
court  may  permit  the  same  to  be 
amended,  the  filing  of  an  appeal  bond 
is  a  "proceeding."  O'Dea  f.  Wash- 
ington, 3  Xeb.  118,  followed  in  Bazzo  V. 
Wallace,  16  Neb.  293,  20  N.  W.  314; 
Irwin  V  Bank  of  Bellefontaine,  6  Ohio 
St.  81. 

Proceedin<r  d-^fned,  see  the  title, 
"Suits  and  /..ctions." 

82.  See  the  s^-atutes  and  Haw. 
Phillips  V.  Lun  Chong  Co.,  14  Hawaiian 
295.  Wright  v.  Brown,  11  Hawaiian 
401.  Kan.  —  Parker  v.  Gibson,  78  Kan. 
90,  96  Pae.  35,  as  to  appeals  from  jus- 
tice's court.   Miss.  —  State  v.  Coahoma, 
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if  the  appellant  shall  file  a  good  and  sufficient  undertaking  ^^  within 
the  time  limited  thereby.^*  Another  provides  in  effect  that  when  a 
party  shall  in  good-faith  give  a  notice  of  appeal,  and  shall  omit,  through 
mistake  or  accident,  to  do  any  act  necessary  to  perfect  the  appeal  in- 
eluding  the  giving  of  a  proper  bond  or  undertaking,  the  court  of  ap- 
peals may  permit  an  amendment  or  the  performance  of  such  act  in- 
cluding the  giving  of  a  new  undertaking,  on  such  terms  as  may  be 
just.^^ 

Discretion  of  Court.—  Under  some  statutes,  the  appellate  court  has  a 
discretion  as  to  whether  it  shall  permit  the  filing  of  a  new  bond  or 
undertaking.^*'  When  such  is  the  case,  leave  to  file  a  new  undertaking 
will  not  be  granted  if  the  appellant  has  been  guilty  of  bad  faith,^^  or 
of  laches  in  remedying  the  defect  after  its  discovery,^^  or  when  the 
(granting  of  relief  would  amount  to  an  extension  of  the  time  for  taking 
appeals  beyond  the  time  limited  by  the  statute.*"  Terms  may  be  im- 
posed in  such  eases.^° 


64  Miss.  358,  1  So.  501.  Wash.  —  West- 
land  Pub.  Co.  V.  Eoyal,  36  Wash.  399, 
408,  78  Pac.  1096. 

In  probate  proceedings,  see  21  Stand- 
ard Proc.  668,  note  46  [f]. 

83.  Cal.  —  Jarman  r.  Kea,  129  Cal. 
157,  61  Pac.  790;  Spreckels  v.  Spreck- 
els,  114  Cal.  60,  45  Pac.  1022.  Colo. 
Pershing  v.  Wolfe,  8  Colo.  App.  82,  44 
Pae.  754;  Fuller  v.  Estate  of  Fuller,  7 
Colo.  App.  555,  44  Pac.  72.  lU.  — Eg- 
gleston  V.  Eoyal  Tr.  Co.,  192  111.  101, 
61  N.  E.  423.  Mo. —  Green  v.  Castello, 
35  Mo.  App.  127,  133,  statute  relates  to 
appeals  from  circuit  courts.  Mont. 
Faust  V.  Eustler  Min.  &  Mill.  Co.,  34 
Mont.  368,  86  Pac.  421;  Coleman  v. 
Perry,  24  Mont.  237,  61  Pae.  129. 

84.  See  infra,  this  section. 

85.  Minn.  —  Watier  v.  Buth,  87 
Minn.  205,  91  N.  W.  756,  92  N.  W.  331. 
N.  Y.  —  Architectural  Iron  Wks.  v. 
Brooklyn,  85  N.  Y.  652.  N.  D.  —  En- 
derlien  v.  Kulaas,  25  N.  D.  385,  141  N. 
W.  511;  Beddow  v.  Flage,  20  N.  D.  66, 
126  N.  W.  97;  Sucker  State  Drill  Co. 
t\  Brock,  18  N.  D.  8,  118  N.  W.  348. 
S.  D.  —  Thomson  v.  Meridian  L.  Ins. 
Co.,  36  S.  D.  175,  153  N.  W.  993;  Aid- 
rich  V.  Public  Opinion  Pub.  Co.,  27  S. 
D.  589,  132  N.  W.  278;  Fullerton  Lum- 
ber Co.  V.  Tinker,  21  S.  D.  647,  115  N. 
W.  91.  Wis.  —  Grant  v.  Connecticut 
Mut.  L.  Ins.  Co.,  28  Wis.  387.  The 
statute  of  Wisconsin  omits  the  phrases 
"including  the  giving  of  a  proper  un- 
dertaking" and  "the  giving  of  a  new 
undertaking"  otherwise  it  is  substan- 
tially as  the  text. 
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[a]  This  statute  authorizes  the 
court  of  appeals  in  its  discretion  to 
permit  a  defective  appeal  bond  to  be 
corrected,  or  a  new  one  substituted. 
Watier  v.  Buth,  87  Minn.  205,  91  N.  W. 
756,  92  N.  W.  331. 

86.  Watier  v.  Buth,  87  Minn.  205, 
91  N.  W.  756,  92  N.  W.  331,  under  stat- 
ute. 

fa]  Considerable  latitude  is  given 
in  the  filing  of  new  undertakings  when 
the  original  is  defective.  Newberg 
Orchard  Assn.  v.  Osborn,  39  Ore.  370, 
65  Pae.  81. 

87.  Watier  v.  Buth,  87  Mian.  205, 
91  N.  W.  756,  92  N.  W.  331. 

88.  Newberg  Orchard  Assa.  v.  Os- 
born, 39  Ore.  370,  65  Pac.  81. 

89.  Reed  v.  Todd,  36  S.  D.  215,  154 
N.  W.  447;  Aldrich  t\  Public  Opinion 
Pub.  Co.,  27  S.  D.  589,  132  N.  W.  278. 

[a]  Thus,  where  after  the  expira- 
tion of  the  time  for  taking  an  appeal, 
the  sureties  fail  to  justify,  the  appeal 
stands  as  if  no  undertaking  had  been 
given  (see  supra,  II,  L).  Therefore 
permission  to  file  a  new  undertaking 
under  the  original  notice  of  appeal 
would  be  in  effect  an  extension  of  the 
time  for  taking  an  appeal,  and  will  be 
denied.  Reed  v.  Todd,  36  S.  D.  215, 
154  N.  W.  447. 

90.  Watier  V.  Buth,  87  Minn.  205, 
91  N.  W.  756,  92  N.  W.  331. 

[a]  Where  there  is  no  claim  that 
the  appellant  acted  in  bad  faith,  teriiis 
will  not  be  imposed.  Watier  v.  Buth, 
87  Minn.  205,  91  N.  W.  756,  92  N.  W. 
331. 
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An  amendment  is  unnecessary,  however,  if  the  bond  or  undertaking  is 
m  substantial  compliance  with  the  statute.^^ 

Time  and  Manner.  —  The  procedure  with  reference  to  the  filing  of  a 
new  or  amended  undertaking  on  appeal  in  lieu  of  one  that  is  defective 
depends  upon  the  local  practices  and  the  statutes.®-  If  the  statute 
prescribes  the  time  within  which  the  new  or  amended  bond  or  under- 
taking must  be  filed,  the  statute  must  be  complied  with.®^  While  it  is 
necessary  under  some  statutes  to  file  an  undertaking  approved  by  a 
justice  of  the  court  of  appeals  before  the  hearing  of  a  motion  to  dis- 
miss the  appeal,®*  under  other  statutes,  the  appellate  court,  on  the  hear- 
ing of  a  motion  to  dismiss  the  appeal,  may  grant  leave  to  file  a  sufficient 
undertaking,®^  upon  a  timely  cross-motion  therefor,®®  or  in  some  juris- 
dictions without  any  cross-motion  therefor,®^  at  least  in  those  cases 
where  there  is  some  doubt  as  to  whether  the  statute  has  been  complied 
with.®*    In  the  absence  of  a  statute  prescribing  the  time,  a  cross-motion 


91.  Anderson  r.  Meeker,  46  Minn, 
237,  48  N.  W,  1022;  Riley  v.  Mitchell, 
38  Minn.  9,  35  N.  W.  472;  C.  &  J. 
Michel  Brew.  Co.  v.  Wightman's  Est.. 
97  Wis.  657,  73  N.  W.  316. 

92.  See  the  statutes. 

Power  of  judge  out  of  court  to  re- 
quire a  new  bond,  see  16  Standxbd 
Proc.  618. 

93.  See  the  statutes. 

[a]  Must  be  filed  within  a  reason- 
able time  to  be  fixed  by  the  court, 
under  some  statutes.  Schofield  v.  Felt, 
10  Colo.  146,  14  Pac.  128;  Farrell  v. 
West  Chicago  Park  Comrs.,  182  111. 
250,  55  N.  E.  325. 

94.  Duncan  v.  Times-Mirror  Co.,  109 
Cal.  602,  42  Pac.  147;  Hill  v.  Cassidy, 
24  Mont.  108,  60  Pac.  811. 

[a]  Cannot  be  filed  afterwards,  as 
the  party  cannot  contest  the  motion, 
and  then  claim  the  privilege  if  the  mo- 
tion is  decided  against  him.  Duncan 
f.  Times-Mirror  Co.,  109  Cal.  602,  42 
Pac.  147;  Wood  r.  Pendola,  77  Cal.  82, 
19  Pac.  183;  Hill  v.  Cassidy,  24  Mont. 
108,  60  Pac,  811. 

95.  Elwert  r.  Xorton,  34  Ore.  567, 
51    Pac.   1097,   59   Pac.   1118, 

[a]  Form  of  Order.  —  On  the  hear- 
ing of  a  motion  to  dismiss  the  appeal, 
it  is  the  duty  of  the  appellate  court  to 
enter  a  rule  or  order  that  unless  a  suf- 
ficient undertaking  or  bond  be  filed 
within  a  designated  time,  the  appeal 
will  be  dismissed.  Schofield  v.  Felt,  10 
Colo.  146,  14  Pac.  128. 

[h]  Leave  of  court  must  be  ob- 
tained to  file  a  new  undertaking.  Graf 
V.  Pearcy,  76  Ore.  488,  149  Pac.  532. 


See  also  Parker  r.  Gibson,  78  Kan.  90, 
96  Pac.  35. 

96.  Mertz  v.  Mehlhop,  117  111.  App. 
77. 

97.  Elwert  f.  Norton,  34  Ore,  567, 
51  Pac.  1097,  59  Pac.  1118. 

[a]  In  Oregon  it  is  the  practice 
when  a  challenge  to  the  sufl&ciency  of 
an  undertaking  has  been  sustained,  to 
allow  the  appellant  to  file  a  new  one, 
without  any  cross-motion  therefor.  The 
former  rule  requiring  a  cross-motion 
before  the  hearing  of  the  motion  to 
dismiss  no  longer  prevails.  If  the  ap- 
pellant believes  he  has  strictly  com- 
plied with  the  statute  he  should  not 
be  punished  for  his  belief  and  for  in- 
sisting upon  it.  Elwert  v.  Norton,  34 
Ore,  567,  571,  51  Pac.  1097,  59  Pae. 
1118,  followed  in  Ferrari  v.  Beaver  Hill 
Coal  Co.,  54  Ore.  210,  94  Pae.  181,  95 
Pac.  498,  102  Pac.  175,  1016. 

98.  See  Mendenhall  v.  Elwert,  36  Ore. 
375,  52  Pac.  22,  59  Pac.  805;  Elwert  v. 
Norton,  34  Ore.  567,  571,  51  Pac.  1097, 
59  Pac.  1118. 

[a]  Showing.  —  (1)  On  a  cross- 
motion  for  leave  to  file  an  undertak- 
ing there  must  be  a  proper  showing 
of  mistake  excusing  the  omission  in 
reference  to  the  original  undertaking. 
De  Lashmutt  v.  Sellwood,  10  Ore.  51. 
(2)  This  rule  applies  only  to  some 
patent  omission  in  the  execution  of 
the  instrument,  such  as  a  failure  to 
indorse  thereon  the  affidavit  of  the 
sureties,  or  to  file  the  instrument,  etc., 
and  can  have  no  application  to  a  dif- 
ference of  opinion  as  to  what  consti-- 
tutes   a  performance   of  the   statutory 
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or  application  made  on  the  hearing  of  a  motion  to  dismiss  is  in  tirne.^^ 
It  has  been  held  that  a  proper  practice  would  be  to  meet  the  motion  to 
dismiss  by  tendering  a  perfect  bond.^  But  a  motion  for  leave  to  file  a 
proper  bond  made  after  decision  sustaining  a  motion  to  dismiss  comes 

too  late.^ 

Approval  of  New  Bond.  —  "When  the  appellate  court  finds  a  bond  to  be 
defective,  and  requires  a  new  bond,  the  bond  must  be  approved  by  the 
appellate  court  or  a  justice  thereof.^ 

b.  What  Defects  or  Irregularities  May  Be  Cured.  —  It  is  a  general 
rule,  with  respect  to  the  giving  of  amended  or  new  undertakings  or 
bonds  on  appeal,  that  the  power  of  amendment  extends  to  matters  of 
substance  as  well  as  of  form.*  If  the  bond  or  undertaking  is  defective 
in  the  form  in  which  it  is  framed,  and  yet  sufficiently  indicative  of  an 
intent  to  comply  with  the  terms  of  the  statute  as  to  be  binding  upon 
the  sureties,  there  is  a  mere  insufficiency  which  may  be  cured  by  the 
filing  of  a  new  or  amended  bond  or  undertaking,^  if  the  appellant  has 
taken  the  other  steps  essential  to  the  perfection  of  an  appeal.^  But  if 
the  bond  or  undertaking  is  so  defective  as  to  be  void,  it  is  the  same  as 
no  security  at  all,  and  therefore  a  new  or  amended  bond  or  undertaking 
cannot  be  filed  after  the  expiration  of  the  time  limited  for  the  filing  of 
such  security,  in  those  states  where  the  filing  of  a  bond  or  undertaking 
is  a  jurisdictional  essential  to  the  perfection  of  an  appeal.^ 


requirements.     Mendenhall    v.    Elwert, 
36  Ore.  375,  52  Pae.  22,  59  Pac.  805. 

99.  Elwert  V.  Norton,  34  Ore.  567, 
571,  51  Pac.  1097,  59  Pac.  Ills,  over- 
ruling earlier  cases. 

1.  Cowperthwaite  f.  Fulton  (Tex. 
Civ.  App.),  27  S.  W.  588,  whether  or 
not  this  is  indispensable  is  not  de- 
cided. 

2.  Cowperthwaite  v.  Fulton  (Tex. 
Civ.  App.),  27  S.  W.  588. 

3.  Cal.  —  Schacht  v.  Odell,  52  Cal. 
447  Nev.  —  Shute  v.  Big  Meadow  luv. 
Co.',  41  Nev.  361,  170  Pac.  1049.  Tex. 
Black  V.  Claiborne,  32  Tex.  Civ.  App. 
581,  75  S.  W.  40. 

4.  Pershing  v.  Wolfe,  8  Colo.  App. 
82,  44  Pac.  754;  Dillard  v.  Wilson  (Tex. 
Civ.  App.),  137  S.  W.  152. 

5.  Jarman  v.  Rea,  129  Cal.  157,  61 
Pac.  790;  Parker  v.  Gibson,  78  Kan. 
90,  96  Pac.  35.  See  also  Williams  f. 
Wiley,  96  Tex.  148,  71  S.  W.  12. 

[a]  If  an  undertaking  on  appeal, 
not  in  the  statutory  form,  is  good  as  a 
common-law  bond  the  appellate  court 
may  allow  the  filing  of  a  new  under- 
taking upon  reasonable  application. 
Skinner  v.  Holt,  9  S.  D.  427,  69  N.  W. 
595,  62  Am.  St.  Eep.  878.  To  the  same 
efiect,  see  Parker  v.  Gibson,  78  Kan. 
90,  96  Pac.  35. 
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6.  Aldrich  v.  Public  Opinion  Pub. 
Co.,  27  S.  D.  589,  601,  132  N.  W.  278 
(service  and  filing  of  proper  notice  of 
appeal);  Estes  f.  Estes,  54  Tex.  Civ. 
App.  561,  118  S.  W.  174. 

7.  Cal.  —  Spreckels  v.  Spreckels,  114 
Cal.  60,  45  Pae.  1022;  Centerville  & 
K.  Irr.  Ditch  Co.  v.  Bachtold,  109  Cal. 
Ill,  41  Pac.  813;  Home  and  Loan  Asso- 
ciates V.  Wilkins,  71  Cal.  626,  12  Pac. 
799.  Idaho.  —  Kelly  v.  Leachman,  5 
Idaho  521,  51  Pac.  407.  la.  — Minton 
V.  Ozias,  115  Iowa  148,  88  N.  W.  336, 
bond  without  surety.  '  Ean.  —  Parker 
V.  Gibson,  78  Kan.  90,  96  Pac.  35;  Lov- 
itt  V.  Wellington  &  W.  E.  Co.,  26  Kan. 
297.  Mont.  —  Faust  v.  Eustler  Min.  & 
Mill  Co.,  34  Mont.  368,  86  Pac.  421; 
Marshall  v.  Trerise,  33  Mont.  28,  81 
Pac.  400.  But  see  Pierse  v.  Miles,  5 
Mont.  549,  6  Pac.  347.  Okla.  — Schaf- 
fer  V.  Trautwein,  36  Okla.  653,  129  Pac. 
696.  R.  I.  —  Vaill  v.  New  Shoreham, 
18  E.  I  405,  28  Atl.  344.  Tex.  —  St. 
Louis  S.  W.  Ey.  Co.  v.  Neal  (Tex.  Civ. 
App.),  65  S.  W.  49.  See  Phoenix  Ins. 
Co.  V.  Shearman,  17  Tex.  Civ.  App.  456, 
43  S.  W.  930. 

In  probate  proceedings,  see  21  Stand- 
ard Proc.  668,  note   [f]. 

Bond  as  a  jurisdictional  prerequisite, 
see  suprOf  II,  B,  1. 
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In  accordance  with  these  rules,  it  is  permissible  to  file  a  new  or 
amended  undertaking  or  other  security  when  the  original  is  defective 
with  respect  to  the  parties,^  or  the  sureties,^  or  with  respect  to  the  con- 


fa]  If  an  undertaking  is  so  defective 
as  to  impose  no  liability  on  the  sure- 
ties, or  where  it  is  not  made  to  or  for 
a  party  to  the  action,  it  is  void  and 
the  defects  cannot  be  cured  by  a  new 
undertaking.  Parker  V.  Gibson,  78  Kan. 
90,  96  Pac.  35. 

Where,  no  security  has  been  filed,  see 
infra,  II,   0,   2,  c. 

8.     See    ii^fra,    this    note, 
[a]      "WTisre   an  improper  person  is 
designated  as  obligee,   (1)   some  courts 
hold    the    defect    may    be    cured.      Ga. 
Smith  r.  Powell,  134  Ga.  356,  67  S.  E. 
936.     Ind.  —  Corey    i".    Lugar,    62    Ind. 
60.     Neb.  —  Gannon  v.  Phelan,  64  Neb. 
220,  89  N".  W.  1028.    (2)  "Whereas  others 
hold  that  the  defect  is  such  as  to  ren- 
der the  bond  or  undertaking  void,  so 
that  it  cannot  be  cured  by  amendment. 
Haw.  —  Murray  r.   Colburn,   9    Hawaii 
424.     la. —  Sutton  v.  Bower,  124  Iowa 
58,  99  N.  W.  104,  appeal  from  justice's 
court.     Kan.  — Lovitt   v.  Wellington   & 
W.  K.  Co.,  26  Kan.  297.    Miss.  — Alex- 
ander  f.    Smith,    4    Smed.    &    M.    258; 
Harper  r.  Archer,  4  Smed.  &  M.  99,  43 
Am.  Dec.  472.     Mo.  —  Price  v.  Halsed, 
3  Mo.  461.    R.  I.  —  Vaill  v.  New  Shore- 
ham,  18  E.  I.  405,  28  Atl.  344.     Tex. 
Nones  f.  McGregor  (Tex.  Civ.  App.),  35 
S.  W.  1083.    Wash.  —  Salvino  r.  Taylor 
Mill  Co.,  102  Wash.  507,  173  Pac.  433. 
Compare,  Westland  Pub.   Co.  v.   Eoyal, 
36  Wash.  399,  78  Pac.  1096.     (3)  Where 
the  obligee  is  only  a  nominal  party,  as 
■where    the    bond     is    payable     to    the 
judge,   the  fact   that   the  bond  is   not 
payable    to    the    person    designated    in 
the   statute   is  an   irregularity   curable 
by  amendment.     Gannon  v.  Phelan,  64 
Neb.  220,  89  N.  W.  1028.     (4)      When 
payable   to   the   "state,"   the  recogni- 
zance  or  security   is   substantially^  de- 
fective, when  the  statute  requires  it  to 
be   pavable   to   the   appellee.     Price  v. 
Halsed,  3  Mo.  461;  Dorsey  f.  Ealeigh, 
etc.,  E.  Co.,  91  N.  C.  201.    (5)  A  bond 
given  to  a  person  not  a  party  to  the 
judgment  appealed  from  is  insufBcient. 
Davenport  v.  Fletcher,  16  How.  (U.  S.) 
142,  14  L.  ed.  879.     (6)  A  bond  payable 
to  the  appellees   "or  their   certain   at- 
torneys" is  fatally  defective,  when  the 
statute  requires  it  to  be  payable  to  the 


appellee.  Nones  r.  McGregor  (Tex,  Civ. 
App.),  35  S.  W.  r083. 

[b]  A  Failure  To  Make  the  Bond 
Payable  to  All  of  the  Adverse  Parties. 
Blaffer  v.  New  Orleans  Water  Supply 
Co.,  160  Fed.  389,  87  C  C.  A.  341; 
Appel  V.  Childress,  53  Tex.  Civ.  App. 
607,  116  S.  W.  129. 

[c]  When  a  Part  of  the  Obligees 
Are  Included  in  the  Words  "et  al." 
Swift  &  Co.  r.  Kortrecht,  110  Fed. 
328,  49  C.  C.  A.   68. 

[d]  An  omission  to  state  the  resi- 
dence of  the  sureties,  if  required.  Gor- 
man 17,  Madden,  26  S,  D,  459,  128  N.  W. 
614-  Fullerton  Lumber  Co.  v.  Tinker, 
21  S.  D.  647,  115  N.  W.  91. 

fe]  The  inclusion  of  an  additional 
obligee  improperly  made  appellee,  may 
be  cured.  Standlev  v.  Hendrie  &  B. 
Mfg.  Co.,  25  Colo.  376,  55  Pac.  723. 

As  to  obligees  generally,  see  supra, 
II,  C,  2;  II,  E,  2,  b. 

9.     See  infra,  this  note. 

[a]  When  there  is  only  one  surety 
where  statute  requires  more.  Eiley 
r.  Mitchell,  38  Minn.  9,  35  N.  W.  472; 
Dane  v.  Dane,  67  N.  H.  552,  39  Atl. 
433. 

[b]  When  a  surety  named  is  in- 
eligible, the  defect  may  be  cured.  Nash 
r.  Haycraft,  34  Fla.  449,  16  So.  324; 
Chase  r.  Omaha  L.  &  T.  Co.,  56  Neb. 
358,  76  N.  W.  896.  Contra,  Schaffer  v. 
Troutwein,  36  Okla.  653,  129  Pac.  696, 
under  statute  expressly  declaring  the 
bond  to  be  void. 

[c]  Where  it  does  not  appear  that 
a  national  bank  is  competent  to  be- 
come a  surety,  the  filing  of  a  new  bond 
mav  be  allowed.  Gibbs  v.  Security  Trust 
&  Sav.  Bank  (Colo.).  176  Pac.  827. 

[d]  But  when  there  is  no  attempt 
to  comply  with  the  statute  and  procure 
competent  surety,  the  filing  of  an 
amended  bond  will  not  be  allowed. 
Gordon  v.  Eobertson,  26  Ga..  410,_  where 
coparties   were    named    as    sureties. 

[e]  But  where  the  bond  or  under- 
taking is  without  surety,  when  the  stat- 
ute contemplates  surety,  it  is  void 
within  the  rule.  Wenatchee  Orchard 
&  Irr.  Co.  t\  Thompson,  60  Wash.  643, 
111   Pac.  874. 

[f]  Where  the  only  surety  is  the 
appellant,  the  bond  is  void  within  the 
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dition,"  amount  or  penalty,"  recital  of  the  judgment  or  order  ap- 
pealed from"  or  the  appeal,^^  the  signatures  of  the  parties/*  or  the 


rule.     David  v.   Guieh,   30   "Wash.   266, 
70  Pac.  497. 

As  to  sureties  generally,  see  supra, 
II,  C,  1,  b;  II,  E,  2,  a. 

10.  See  infra,  this  note. 

[a]  When  Not  Conditioned  as  Re- 
quired "by  Statute.  —  Burger  v.  Sin- 
clair, 24  N.  D.  315,  140  N.  W.  231.  But 
see  Aldrich  v.  Public  Opinion  Pub.  Co., 
27  S.  D.  589,  600,  132  N.  W.  278. 

As  to  condition,  see  supra,  II,  E,  5. 

[b]  An  omission,  when  one  under- 
taking embraces  two  appeals,  to  contain 
alternative  conditions  embracing  each 
separatelv.  Coleman  v.  Perry,  24  Mont. 
237,  61  Pac.  129. 

[c]  An  Omission  To  Provide  For 
Indemnity  in  Case  of  Dismissal  of  the 
Appeal.  —  Cal.  —  Jarman  v.  Eea,  129 
Cal.  157,  61  Pac.  790.  Idaho.  — Jack- 
son v.  Barrett,  12  Idaho  465,  86  Pac. 
270.  Mont.  —  Woodman  v.  Calkins,  12 
Mont.  456,  31  Pac.  63. 

fd]  Substitution  of  Word  "Plain- 
tiff" for  "Defendant."  —  Where  on 
an  appeal  by  the  defendant,  the  bond 
was  conditioned  to  pay  costs  and  dam- 
ages that  may  be  awarded  against  said 
"plaintiff"  on  said  appeal,  the  use  of 
the  word  "plaintiff"  instead  of  "de- 
fendant" is  a  clerical  error  curable  by 
a  new  bond.  Dossett  v.  St.  Paul  &  T. 
Lumb.  Co.,  31  Wash.  489,  72  Pac.  116. 
To  same  effect  see  Schill  v.  Eeisdorf, 
88  111.  411;  Burger  v.  Sinclair,  24  N. 
D.  315,  140   N.  W.  231. 

11.  See  infra,  this  note. 

[a]  An  Omission  of  the  Penalty. 
Williams  r.  Wiley,  96  Tex.  148,  71  S. 
W.  12. 

[b]  Insufficiency  of  Penalty. — Thor- 
sen  V.  Illinois  Cent.  R.  Co.,  112  Miss. 
139,  72  So.  879;  Denton  v.  Denton,  77 
Miss.  375,  27  So.  383;  Scranton  v. 
Bell,  35  Tex.  413;  Rounds  v.  Coleman 
(Tex.  Civ.  App.).  185  S.  W.  640; 
Waters-Pierce-  Oil  Co.  f.  State  (Tex. 
Civ.  App.),  106  S.  W.  326. 

[c]  When  the  deposit  in  lieu  of 
bond  is  insufficient  in  amount,  the  ir- 
regularity may  be  cured.  Lane  v.  Hum- 
bert, 9  N.  Y.  Supp.  744,  18  Civ.  Proc. 
377,  16  Daly  186,  31   N.  Y.   St.  277. 

[d]  Where  a  bond  purporting  to  be 
both  an  appeal  and  supersedeas  bond 
is  insufficient  in  amount  for  both  pur- 
poses,  a  new  bond   cannot   be   filed  in 
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Washington.     Galloway  v.  Tjossem,  22 
Wash.  103,  60  Pac.  129. 

As  to  amount,  see  supra,  II,  D;  II, 
E,  6. 

12.  Davis  f.  Wakelee,  156  U.  S.  680, 
685,  15  Sup.  Ct.  555,  39  L.  ed.  578 
(omission  to  specify  the  term  when 
rendered) ;  New  Orleans  Ins.  Co.  v. 
Albro  Co.,  112  U.  S.  506,  507,  5  Sup. 
Ct.  289,  28  L.  ed.  809;  Thompson  v. 
Campbell,  52  Ala.  583. 

[a]  Description  of  a  Judgment 
Against  One  as  a  Joint  Judgment. 
Willenborg    v.    Murphy,    40    111.    46. 

[b]  Describing  an  "order"  on 
motion  for  new  trial  as  a  " motion ' '  for 
a  new  trial  is  a  defect  curable  by  a 
new  undertaking.  Buehner  v.  Malloy, 
152  Cal.  484,  92  Pac.  1029. 

As  to  recital  of  judgment  or  order, 
see  supra,  II,  E,  4. 

13.  See   infra,   this  note. 

[a]  A  mistake  in  designating  to 
which  court  the  appeal  is  taken,  may 
be  cured  by  a  new  bond  or  undertak- 
ing. Pacific  Pav.  Co.  v.  Verso,  11  Cal. 
App.  383,  105  Pac.  136;  Nations  v. 
Lovejoy,  80  Miss.  401,  31  So.  811.  Com- 
pare, McAulay  v.  Tahoe  Ice  Co.,  3  Cal. 
App,  642,  86' Pac.  912. 

[b]  But  a  failure  to  identify  the  ap- 
peal with  definiteness  renders  the 
undertaking  void,  so  that  it  cannot  be 
cured  by  a  new  undertaking.  Little  v. 
Thatcher,  151  Cal.  558,  91  Pac.  321; 
Pacific  Pav.  Co.  r.  Verso,  11  Cal.  App. 
383,    105    Pac.    136. 

As  to  reference  to  appeal,  see  supra, 
II,  E,  3. 

14.  See  infra,  this  note. 

[a]  An  omission  of  the  principal  in 
the  bond  to  sign  the  undertaking  may 
be  cured,  if  it  is  insufficient  for  this 
reason.  Colo.  —  Wheeler  v.  Kuhns,  9 
Colo.  196,  11  Pac.  97.  Haw.  — Wright 
V.  Brown,  11  Hawaii  401.  N.  D. 
Sucker  State  Drill  Co.  v.  Brock,  18  N. 
D.  8,  118  N.  W.  348.  Wash.  — Bloom- 
ingdale  r.  Weil,  29  Wash.  611,  70  Pac. 
94;  Dahl  V.  Tibbals,  5  Wash.  259,  31 
Pac.  868.  Necessity  of  signature,  see 
supra,  II,  F. 

[b]  Omission  of  one  joint  appellant 
to  sign  the  bond.  Engel  v.  i^tkinson, 
18  Colo.  App.  267,  71  Pac.  683.  But 
see  First  Congregational  Church  v. 
Page,  255  HI.  267,  99  N.  E.  453,  over- 
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affidavit  of  justification/^  provided  the  defects  are  not  such  as  to  render 
the  bond  or  undertaking  void.  So  also  it  has  been  held  that  a  new 
undertaking  may  be  filed  if  there  were  defects  in  the  service  of  the 
original/®  or  if  through  an  excusable  mistake  the  original  was  filed 
prematurely/^  but  not  if  it  was  executed  before  the  order  appealed 
from.^^  Where  the  bond  is  approved  by  an  officer  not  duly  authorized 
it  has  been  held  the  defect  cannot  be  cured.^^ 

c.  When  No  Security  Has  Been  Filed.  —  Some  courts  hold  that  a 
dismissal  of  an  appeal  cannot  be  prevented  by  the  filing  of  a  bond  or 
undertaking,  when  no  security  has  been  filed  in  the  court  below  within 
the  time  limited  by  statute  or  order  of  court,^°  while  others-^  hold  to 


ruling  Hammond  v.  People,  164  111.  455, 
46  N.  E.  796. 

[c]  When  Only  One  Surety  Signed. 
Wills  V.  Howie  Bro3.,  109  Miss.  568,  68 
So.   780. 

[d]  When  a  Surety  Failed  To  Sign 
at  the  Customary  Place.  —  Bay  City 
Building  &  L.  Assn.  v.  Broad,  128  Cal. 
670,  61  Pac.  368. 

[e]  Where  the  signature  of  a  surety 
company  was  aflixed  by  an  unauthor- 
ized attorney  in  fact.  Thomson  v. 
Meridian  L.  Ins.  Co.,  36  S.  D.  175,  153 
K.  W.  993. 

[f]  Where  authority  of  agent  to 
sign  the  name  of  the  principal  does  not 
appear.  Gibbs  i:  Security  Trust  & 
Sav.   Bank    (Colo.),   176   Pac.   827. 

15.  Schacht  v.  Odell,  52  Cal.  447; 
Burger  v.  Sinclair,  24  N.  D.  326,  140 
N.  W.  235.  See  also  Kuehn  v.  Nero, 
145   Wis.   256,   130   N.    \V.  56. 

As  to  aflB.davit  of  justification,  see 
iuprr,  II,  G. 

[a]  Where  the  sureties  fail  to  jus- 
tify in  double  the  amount  specified  in 
the  bond.  Watier  v.  Buth,  87  Minn. 
205,  91  N.  W.  756,  92  N.  W.  331. 

[b]  An  Omission  of  the  Affidavit  of 
Justification.  —  See  18  Standard  Proc. 
399.  Under  some  statutes,  the  omis- 
sion of  the  affidavit  renders  the  bond 
void.  Northern  Counties  Inv.  Trust  v. 
Hender,  12  Wash.  559,  41  Pac.  913. 
See  supra,  II.  H. 

16.  McKissick  v.  McKissick  (Ore.), 
174  Pac.  721. 

Service  of,  see  supra,  11,  K. 

[a]  Where  the  undertaking  was  not 
served  with,  but  was  served  after,  the 
notice  of  appeal.  Beddow  v.  Tlage,  20 
N.  D.  66,  126  N.  W.  97. 

17.  Hawthorne  v.  East  Portland,  12 
Ore.    210,    6   Pac.    685. 

Time  of  filing,  see  supra,  II,  J,  3. 


18.  Stackpole  v.  Hermann,  126  Cal. 
465,  58  Pac.  935. 

Time  of  execution,  see  supra,  U,  F, 

19.  Koutnik  v.  Koutnik,  196  HI. 
162,  63  N.  E.  655.  But  see  Nemier  v. 
Bramlett,  103  Ark.  209,  146  S.  W.  486. 

Approval  of  bonds,  see  siipra,  I,  G,  2; 

II,  J. 

20.  Ariz.  —  McBroom  v.  Young,  14 
Ariz.  521,  132  Pac.  300;  Young  Con- 
struction Co.  V.  Euth  Gold  Mines  Co., 
14  Ariz.  518,  131  Pac.  1045.  Cal. 
Schurtz  V.  Piomer,  81  Cal.  244,  22  Pac. 
657.  Colo.  —  Puller  v.  Estate  of  Puller, 
7  Colo.  App.  555,  557,  44  Pac.  72.  Idaho. 
Hailey  v.  Kiley,  13  Idaho  749,  92  Pac. 
756.      111.  —  Stafford   v.    Kimmel,     188 

III.  App.  281;  Bennett  v.  Karasik,  164; 
111.  App.  362.  Ind.  —  Barnett  v.  Gil- 
more,  33  Ind.  199.  Mont.  —  Hahn  v. 
James,  26  Mont.  50,  66  Pac.  463.  N.  M. 
See  Hernandez  v.  Eoberts,  24  N.  M,  253, 
173  Pac.  1034.  But  see  Mundy  v.  Ir- 
win, 19  N.  M.  170, 141  Pac.  877,  decided 
before  the  statute  of  1917.  lex. 
Kolp  V.  Shrader  (Tex.  Civ.  App.),  168| 
S.  W.  464. 

[a]  Reason  of  Rule. —  (1)  The  giv- 
ing of  a  new  bond  is  in  the  natui-e  of 
an  amendment  to  a  defective  proceed- 
ing. If,  therefore,  no  bond  has  been 
filed,  there  is  nothing  to  amend. 
Schurtz  V.  Eomer,  81  Cal.  244,  246,  22 
Pac.  657.  (2)  Furthermore  to  allow 
a  bond  to  be  filed  when  none  was  filed 
in  the  trial  court  would  be  in  eft'ect  to 
permit  a  new  appeal  to  be  perfected 
after  the  time  fixed  by  law.  Home  & 
Loan  Associates  v.  Wilkins,  71  Cal. 
626,  12  Pac.  799. 

Bond  as  a  jurisdictional  prerequisite, 
see  supra,  II,  B,  1. 

21.  U.  S.  —  Beardsley  v.  Arkansas 
&  Li.  R.  Co.,  158  U.  S.  123,  15  Sup.  Ct. 
786,  39  Li.  ed.  919;  Edmonson  i:  Bloom- 
shire,  7  Wall.  306,  19  L.  ed.  91;     Cor- 
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the  contrary,  and  allow  the  filing  of  security,  if  a  reasonahle  excuse  for 
the  omission  is  shown." 

d.  Where  Bond  or  Undertaking  Is  Lost.  —  If  the  bond  or  under- 
taking on  appeal  is  lost,  the  appellate  court  should,  on  proper  affidavit, 
make  an  order  to  supply  it,  instead  of  dismissing  the  appeal.-^ 

e.  Where  Sureties  Become  Insolvent.  —  If  the  surety  become  insuf- 
ficient pending  appeal,  the  appellate  court  may  require  new  security,^* 


coran  v.  Kostrometinoff,  164  Fed.  685, 
91  C.  C.  A.  619,  21  L.  E.  A.  (N.  S.) 
399.  Miss.  —  Cleveland  State  Bank  v. 
Cotton  Exchange  Bank,  118  Miss.  768, 
79  Qo.  810.  N.  Y.  —  Architectuial 
Iron  Wks.  v.  Brooklyn,  85  N.  Y.  652. 
N.  C  — Jones  v.  Asheville,  114  N.  C. 
620,  19  S.  E.  631.  Ore.  —  Hanley  v. 
Stewart,  54  Ore.  38,  102  Pac.  2.  S.  D. 
Aldrich  v.  Public  Opinion  Pub.  Co.,  27 
S.  D.  589,  602,  132  N.  W.  278,  under 
statute.  Tenn.  —  Lafollette  v.  Eoad 
Comrs.,  105  Tenn.  536,  58  S.  W.  1065, 
if  undertaking  is  filed  when  motion  to 
dismiss.  Wis.  —  Oconto  Land  Co.  v. 
Mosling,  122  Wis,  440,  100  N.  VV.  824, 
undertaking  filed  before  motioa  to  dis- 
miss. 

See  also  12  Standard  Pkoc.  796,  note 

69  [ej. 

[aj  Reason  of  Rule. —  (1)  A  cost 
bond  is  required  only  for  the  protec- 
tion of  the  appellee,  not  to  confer 
jurisdiction  on  the  appellate  court. 
Therefore  a  failure  to  give  a  bond  may 
be  cured  by  tendering  and  filing  a 
bond  before  objection  is  made  by  the 
adversary.  Mundy  v.  Irwin,  19  N.  M. 
170,  141  Pac.  877.  (2)  Even  where  the 
bond  or  undertaking  is  deemed  juris- 
dictional, the  filiag  of  security  may  be 
allowed  even  though  there  has  been  no 
attempt  to  comply  with  the  statute,  if 
the  omission  was  properly  excusable. 
The  statute  authorizing  an  appellate 
court  to  allow  the  filing  of  an  under- 
taking does  not  give  the  appellate 
court  any  jurisdiction  upon  the  appeal, 
but  simply  confers  power  or  jurisdic- 
tion to  allow  a  party  to  do  an  act 
necessary  to-  perfect  the  appeal  and 
render  the  same  effectual;  to  allow  him 
to  do  that  which  he  has  lost  a  right  to 
do  through  mistake  or  accident.  To 
illustrate  the  distinction.  The  legis- 
lature may  give  the  appellate  court  the 
right  to  relieve  a  party  desiring  to  ap- 
peal from  his  default  in  giving  notice 
to  appeal  within  the  statutory  period 
of  limitation.  Such  a  power  would  not 
come   from    any   appeal  but   would   be 
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derived  solely  from  the  statute.  Aid- 
rich  V.  Public  Opinion  Pub.  Co.,  27 
S.   D.   589,   601,   132   N.   W.   278. 

[bj  In  federal  courts,  the  omission 
to  give  a  bond  at  the  time  of  taking 
an  appeal  is  not  ground  for  dismissal 
if  a  bond  be  filed  within  a  reasonable 
time  thereafter,  especially  if  the  ap- 
pellee is  not  prejudiced  by  the  delay. 
Corcoran  v.  Kostrometinoff,  164  Fed. 
685,  91  C.  C.  A.  619,  21  L.  E.  A.  (N.  S.) 
399. 

22.  U.  S.  —  Sleymou]<  v.  Freer,  5 
Wall.  822,  18  L.  ed.  564.  N.  Y.— Archi- 
tectural Iron  Wks.  v.  Brooklyn,  85  N. 
Y.  652.  N.  0.  —  Jones  v.  Asheville, 
114  N.  C.  620,  19  S.  E.  631. 

[a]  Illustration.  —  Where  the  fail- 
ure to  file  an  undertaking  is  due  to 
reliance  upon  an  unauthorized  order  of 
the  trial  court  dispensing  with  secur- 
ity, the  neglect  should  be  deemed  ex- 
cusable and  the  omission  may  be  sup- 
plied in  the  appellate  court.  Architec- 
tural Iron  Wks.  v.  Brooklyn,  85  N.  Y. 
652. 

23.  Gumberts  v.  Adams  Express  Co., 
28  Ind.  181;  Gilbough  v.  Stahl  Bldg. 
Co.,  91  Tex.  621,  45  S.    W.  385. 

24.  Colo.  —  Williams  v.  Williams,  19 
Colo.  19,  34  Pac.  285.  Ind.  —  Midland 
Ey.  Co.  17.  Wilcox,  111  Ind.  561,  12  N. 
E.  513.  Vt.  —  Blake  v.  Estate  of  Kim- 
ball, 22  Vt.  632,  query. 

See  Mexican  Nat.  Const.  Co.  v.  Eeus- 
ens,  118  U.  S.  49,  6  Sup.  Ct.  945,  30 
L.  ed.  77. 

[a]  The  statutory  provision  that  the 
supreme  court  may  allow  defective 
bonds  to  be  amended,  is  not  intended 
to  limit  the  power  of  the  appellate 
court  to  mere  defects  of  form.  It  may 
require  the  giving  of  new  security, 
when  it  is  made  to  appear  that  the 
surety  has  become  insufficient,  and  in 
default  of  compliance  with  such  order, 
it  may  dismiss  the  appeal.  Williams  v. 
Williams,  19  Colo.  19,  34  Pac.  285. 

Power  of  trial  court  to  require  new 
security  in  such  case,  see  supra,  11, 
O,  1. 
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and  statutes  sometimes  bo  provide." 

f.  Third  and  Additional  Bonds  or  Undertakings.  —  If  the  new 
bond  or  undertaking  given  under  the  statute  shall  in  turn  prove  de- 
fective,' it  is  within  the  sound  discretion  of  the  court  whether  further 
time  in  which  to  file  still  another  bond  shall  be  allowed,^^  except  where 
statute  forbids  the  giving  of  additional  bonds.^^ 

P.  As  Affected  by  and  Aided  by  Supersedeas. —  "While  statutes 
permit  an  appellant  to  include  undertakings  or  bonds  on  appeal  and 
undertakings  or  bonds  to  stay  execution  on  a  judgment  in  one  instru- 
ment at  his  option, 2^  the  two  are  distinct,  and  omissions  in  the  bond  or 
undertaking  on  appeal  cannot  be  supplied  by  statements  in  the  other.'^ 
If  an  instrument  is  executed  for  both  purposes  it  may  be  sufficient  to 
perfect  the  appeal,  according  to  the  weight  of  authority,^"  although  it 
fails  to   accomplish   a   stay   or  supersedeas,"^   because   insufficient  in 


25.  See  the  statutes  and  Beeman  v. 
Banta,  113  N.  Y.  615,  20  N.  E.  568; 
Parks  r.  Murray,  109  X.  Y.  646,  16  N. 
E.  485;  Mahon  v.  Noon,  99  N.  Y.  625, 
1  N.  E.  305;  Dering  v.  Metcale,  72  N. 
Y.  613. 

26.  Board  of  Countv  Comrs.  v. 
KinK,  9  Colo.  542,  13  Pac.  539.  See 
Wilkes  v.  W.  O.  Brown  &  Co.  (Tex. 
Civ.  App.),  80  S.  W.  844,  dismissing 
appeal  because  second  bond  proved  in- 
sufficient. 

27.  State  ex  ret.  Brewer  t\  Chap- 
man,  17    Wash.   109,   49   Pac.   224. 

28.  See  the  title,  "Supersedeas  and 
Stay  of  Proceedings,"  and  the  follow- 
ing cases:     Cal.  —  Zoller   v.  McDonald, 

23  Cal.  136.     Mont.  — Hill   r.   Cassidy, 

24  Mont.  108,  60  Pac.  811.  S.  D.— Sut- 
ton r.  Consolidated  Apex  Min.  Co., 
12  S.  D.  576,  82  N.   W.  188. 

Form  of  undertakings  to  stay  execu- 
tion, see  the  title,  "Supersedeas  and 
Stay  of  Proceedings." 

[a]  The  formal  parts  of  one  of  the 
obligations  will  answer  for  all,  under 
the  statute.  Sullivan  r.  Fried,  42  Mont. 
335,   112   Pac.   535. 

29.  Duncan  r.  Times  Mirror  Co.,  109 
Cal.  602,  42  Pac.  147;  Hill  v.  Cassidy, 
24  Mont.  108,  60  Pac.  811.  See  supra, 
II,   A. 

[a]  A  failure  to  make  provision  for 
the  dismissal  of  the  appeal  cannot  be 
supplied  b.v  a  condition  to  that  effect 
in  the  same  instrument,  but  in  the  part 
providing  for  the  stay  of  execution. 
Duncan  r.  Times-Mirror  Co.,  109  Cal. 
602,  42  Pac.  147;  Hill  v.  Cassidv,  24 
Mont.  108.  60  Pac.  811. 

30.  Cahn  v.  Baccich,  144  La.  1023, 
81  So.  696. 


31.  Zoller  r.  McDonald,  23  Cal.  136, 
holding  it  is  not  necessary  to  determine 
whether  an  undertaking  is  sufficient  to 
stay  execution.  If  it  is  sufficient  to' 
sustain  the  appeal,  the  appeal  will  not 
be   dismissed. 

[a]  An  undertaking  executed  both, 
to  perfect  an  appeal  and  to  stay  execu- 
tion, in  an  amount  sufficient  for  both 
purposes,  is  sufficient  to  perfect  the 
appeal,  whether  a  stay  is  accomplished 
or  not.  State  v.  California  Min.  Co., 
13  Nev.  203. 

A  failure  of  sureties  to  justify  de- 
feats the  stay,  but  does  not  defeat  the 
appeal,  see  infra,  II,  L. 

[b]  But  in  Washington,  (1)  a  bond 
containing  conditions  applicable  to 
bonds  to  perfect  appeals  and  to  bonds 
to  stay  execution  and  intended  for 
"both  purposes  must  be  in  a  penalty 
double  the  amount  of  the  money  judg- 
ment entered  plus  $200.  If  the  amount 
is  less,  the  bond  is  insufficient  to  per- 
fect the  appeal  (Smith  v.  Porter,  66 
Wash.  349,  119  Pac.  824;  Hawthorn  V. 
Washington  &  G.  W.  Ry.  Co.,  33  Wash. 
707,  74  Pac.  1135;  Winchester  v.  Mor- 
ris, 33  "Wash.  706,  74  Pac.  361;  Rit- 
chey  V.  Cedar  Mill  Co.,  22  Wash.  511, 
61  "Pac.  160;  Sumner  v.  Rogers,  21 
Wash.  361,  58  Pac.  214),  or  (2)  for 
any  purpose.  Tibbitts  v.  Henry,  46 
Wash.  306,  89  Pac.  880.  (3)  This  is 
true  even  though  the  judgment  is  void 
as  the  statute  makes  no  distinction  be- 
tween illegal  and  void  judgments.  Rit- 
ehey  v.  Cedar  Mill  Co.,  22  Wash.  511, 
61  Pac.  160.  (4)  On  the  other  hand,  a 
bond  filed  solely  as  an  appeal  bond  is 
not  vitiated  by  language  making  it  in 
form  an  appeal  and  supersedeas  bond, 
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amount  for  both  purposes,^^  or  for  other  reason.''  But  when  an  under- 
taking is  filed  for  the  sole  purpose  of  staying  execution  and  is  in  an 
amount  sufficient  for  this  purpose  only,  it  is  insufficient  to  perfect  an 
appeal  and  to  confer  jurisdiction  on  an  appellate  court, ^*  even  though 
it  contains  in  it,  with  others,  the  same  terms  and  conditions  required 
in  an  undertaking  on  appeal. ^^  On  the  other  hand,  a  bond  filed  solely 
as  an  appeal  bond  is  not  vitiated  by  language  peculiar  to  supersedeas 
bonds,  as  such  language  may  be  rejected  as  surplusage.^*' 

Q.  Enforcement  op. — The  bond  or  undertaking  on  appeal  must  be 
enforced  in  accordance  with  rules  elsewhere  discussed. ^^  No  specific 
procedure  is  provided  by  the  statute  by  which  the  party  entitled  to  the 
money  deposited  in  lieu  of  bond  may,  after  the  final  disposition  of  the 
appeal,  demand  and  receive  the  same.  Consequently'  the  procedure 
appropriate  in  analogous  cases  must  be  applied.^^ 


when  the  judgment  appealed  from  is 
one  which  cannot  be  superseded  (State 
ex  rel.  Grass  r.  "White,  40  Wash.  560, 
82  Pac.  907,  2  L.  E.  A.  (N.  S.)  563), 
or  (5)  when  no  attempt  is  made  to 
stay  the  judgment.  Bridge  v.  Calhoun, 
57  Wash.  272,  106  Pac.  762;  Douglas  v. 
Badger  State  Mine,  41  Wash.  266,  83 
Pac.  178,  4  L.  R.  A.  (N.  S.)  196. 

32.  Zoller  v.  McDonald,  23  Cal.  136. 
Contra,  Smith  v.  Porter,  66  Wash.  349, 
119  Pac.  824.     See  next  preceding  note. 

33.  See  supra,  this  section. 

34.  Cal. —  Duffy  v.  Greenebaum,  72 
Cal.  157,  12  Pac.  74,  13  Pac.  323.  Idaho. 
Libby  v.  Spokane  Valley  L.  &  W.  Co., 
15  Idaho  467,  98  Pac.  715;  Wilson  v. 
Doyle,  12  Idaho  29o,  85  Pac.  928;  But 
compare  Edminston  v.  Steele,  12  Idaho 
613,  87  Pac.  677.  N.  Y.  — Langley  v. 
Warner,  85  N.  Y.  606,  1  Code  Rep.  Ill, 
3  How.  Pr.  363,  the  security  to  stay 
execution  does  not  provide  for  payment 
of  costs.  S.  D.  —  Rudolph  v.  Herman, 
2  S.  D.  399,  50  N.  W.  833.  Tex.— Dil- 
lard  V.  First  Nat.  Bank  (Tex.  Civ. 
App.),   143   S.   W.  682. 

But  see  Zapp  v.  Michaelis,  56  Tex. 
395,  holding  a  supersedeas  bond  insuf- 
ficient as  such  will  sustain  the  juris- 
diction of  the   appellate   court  if  suf- 
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ficient   as  an   appeal   bond,  under  sta- 
tute. 

[a]  Reason  of  Rule.  —  A  bond  must 
be  either  valid  as  a  supersedeas  bond 
if  it  purports  to  be  such,  or  invalid  for 
any  purpose,  as  the  court  of  appeals 
has  no  power  to  reform  the  instrument. 
Dillard  r.  First  Nat.  Bank  (Tex.  Civ. 
App.),   143   S.  W.   682. 

35.  Duffy  v.  Greenebaum,  72  Cal. 
157,  12  Pac.  74,  13  Pac.  323. 

36.  Bridge  v.  Calhoun,  57  Wash.  272, 
106  Pac.  762;  Douglas  v.  Badger  State 
Mine,  41  Wash.  266,  83  Pac.  178,  4  L. 
R.  A.  (N.  S.)  196;  State  ex  rel,  Grasa 
t:  White,  40  Wash.  560,  82  Pac.  907,  3 
L.  R.  A.  (N.  S.)  563. 

'37.     See   supra,  I,  J. 

38.  Spear  v.  Johnson,  111  Minn.  74, 
126  N.   W.  402,  137  Am.  St.  Rep.  535. 

[a]  The  successful  party  may  ob- 
tain the  money  by  applying,  on  notice, 
to  the  court  for  an  order  to  the  clerk 
directing  its  payment.  The  sheriff 
cannot  levy  upon  the  fund  in  the  cus- 
tody of  the  clerk  as  personal  property, 
as  it  is  in  the  custody  of  the  law. 
Spear  v.  Johnson,  111  Minn.  74,  126  N. 
W.  402,  137  Am.  St.  Rep.  535. 

bistribution  of  a  deposit  in  couit, 
see  7  Standard  Proc.  170. 
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Bv  the  Editorial  Staff. 


I.  PLEADING,  215 


CROSS-REFERENCES: 


Fraud' and  Deceit;  Rescission  and  Cancellation; 

Wills. 


As  to  matters  of  evidence,  see  13  Ency.  of  Ev.  173,  et  seq. 
For  further  references  and  cross-references,  see  the  index  to  this 
v\'ork. 

I.  PLEADING.  —  Undue  influence,  like  fraud,^  should  be  pleaded  by 
setting  forth  the  ultimate  facts  from  which  it  can  be  seen  whether  the 
undue  influence  exists-  for  a  mere  allegation  of  undue  influence, 
whether  appearing  in  the  statement  of  the  cause  of  action  or  defense, 
is  a  conclusion  of  law,  and  insufficient.'  It  is  unnecessary  and  improper 
to  aver  mere  evidentiary  facts  relative  to  the  alleged  undue  influence.* 


1.  See  10  Standard  Proc.  52. 

2.  Ala.  —  Jackson  v.  Rowell,  87 
Ala.  68.5,  6  So.  95,  4  L.  R.  A.  637.  Cal. 
In  re  Stoddart's  Estate,  174  Cal.  606, 
163  Pae.  1010;  Estate  of  Sheppard, 
149  Cal.  219,  85  Pac.  312;  Hick  v. 
Thomas,  90  Cal.  289,  27  Pac.  208,  376; 
Estate  of  Gharky,  57  Cal.  274.  Conn. 
Spencer  r.  Merwin,  80  Conn.  330,  68 
Atl.  370.  Ga.  — Field  v.  Brantley,  139 
Ga.  437,  77  S.  E.  559.  Ind.  —  Yount  v. 
Yount,  144  Ind.  133,  43  N.  E.  136.  Ky. 
Hounshell  v.  Sams,  10  Ky.  L.  Rep.  485, 
9  S.  W.  410.  Md.  — Reek's  Exr.  v. 
Reck,  no  Md.  497,  73  Atl.  144;  Mc- 
Cambridge  v.  Walraven,  88  Md.  378,  41 
Atl.  928.  Mo.  — Turnmire  V.  Clay- 
brook,  204  S.  W.  178.  Mont.— Murphy 
V.  Nett,  47  Mont.  38,  130  Pac.  451. 
N.  J.  — Probasco  v.  Probasco,  30  N.  J. 
Eq.  63.  N.  Y,  —  Mullin  v.  Mullin,  119 
App.  Div.  521,  104  N.  Y.  Supp.  323. 
Tex.  —  Brown  v.  Mitchell,  75  Tex.  9, 
12  S.  W.  606. 

As  to  cancellation  of  deeds,  see  18 


Standard  Proc.  700. 

fa]  Sufficient  allegation  of  undue 
influence,  see  Scott  r.  Townsend  (Tex. 
Civ.  App.),  159  S.  W.  342. 

[b]  Fiduciary  Relationship.  —  In  a 
suit  in  equity  to  set  aside  a  deed,  an 
allegation  that  the  deed  was  obtained 
by  the  use  of  undue  influence,  followed 
by  a  statement  of  facts  sufficient  to 
make  a  case  of  fiduciary  relationship, 
is  sufficient.  Turnmire  V.  Claybrook 
(Mo.),    204    S.    W.    178. 

3.  See  cases  cited  supra,  and  5 
Standard  Proc.  215,  n,  40. 

4.  Cal. -J?!  re  Stoddart's  Estate, 
174  Cal.  606,  163  Pae.  1010;  Estate  of 
Gharkv,  57  Cal.  274.  Conn.  —  Spencer 
V.  Merwin,  80  Conn.  330,  68  Atl.  370. 
Ind.  — Ashmead  v.  Reynolds,  134  Ind. 
139,  33  N.  E.  763,  39  Am.  St.  Rep. 
238.  Md.  — Reek's  Exr.  v.  Reck,  110 
Md.  497,  73  Atl.  144. 

[a]  Acts  of  undue  influence  in  de- 
tail need  not  be  alleged.  So  in  a  con- 
tested will   case  it   is   sufficient   to   al- 
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lege  that  the  undue  influence  was  exer- 
cised by  the  exertion  of  superior  will- 
power over  a  weaker  mentality.  "To 
require  the  contestant  to  state  in  the 
plea  the  means  by  which  the  influence 
was  acquired,  and  the  manner  in  which 
it  was  exercised,  would  be  to  require 
that  which,  in  the  great  majority  of 
cases,  is  impossible,  since  the  knowl- 
edge of  these  facts  rests  entirely  in 
those  who  are  most  interested  in  with- 


holding it."  Coghill  r.  Kennedy,  119 
Ala.  641,  24  So.  459.  Quoted  in  Alex- 
ander r.  Gibson,  176  Ala.  258,  57  So. 
760,  citing  with  approval  McLeod  V. 
McLeod,  137  Ala.  267,  34  So.  228;  and 
Letohatchie  B.  Church  v.  Bullock,  133 
Ala.  548,  32  So.  58,  and  overruling 
Aloore  f.  Heineke,  119  Ala.  627,  24  So. 
374;  Barksdale  v.  Davis,  114  Ala.  623. 
22  So.  17. 


UNFAIR  TRADE.— See  Trade-Marks  and  Trade  Names. 


UNINCORPORATED  ASSOCIATIONS.— See  Associations;  ReUgious 

Societies. 


UNION. — See  Labor  Unions. 
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c.  Claims  Beferred  hy  Congress,  238 

d.  Territorial  Jurisdiction,  239 

2.  Actions  Pending  in  Other  Courts,  239 

3.  Proceedings  in  Court  of  Claims  and  Review,  240 

a.  In  General,  240 

b.  Parties,  240 

C.  Pleadings  and  Motions,  241 

(I.)  Petition,  241 

(II.)   Motions  and  Pleadings  of  Defendant,  242 

(III.)  Amendments,  243 
a.  Trial,  243 

e.  Judgment,  244 

f.  New  Trial,  246 

g.  Appeal,  246 
h.  Cosfs,  248 

B.  Jurisdiction  of  and  Proceedings  in  District  Court,  248 

CKOSS-BEFEEENCES: 

Aliens ;  Naturalization ; 

Bankruptcy  Proceedings ;  Navy  and  Army ; 

Customs  Duties;  p^^^  q^^^. 

Immigration;  p^^^.^  ^ 
Indians; 

Internal  Revenue;  ^Y^eviR^,  Constables  and  Marshals; 

Interstate  Commerce ;  States  and  Territories ; 

^slinisters,   Ambassadors  and  United  States  Courts; 

Consuls ;  War. 

As  to  United  States  commissioners,  see  16  Standard  Proc.  706. 

For  procedure  in  court  of  claims  see  the  title,  ''United  States  Courts." 

Proceedings  growing  out  of  exercise  of  war  powers,  see  the  title 
"War." 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 
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I.  CIVIL  REMEDIES.  —  A.  Actions  by.  —  The  United  States  may, 
without  authorization  by  act  of  congress/  maintain  actions  in  its  sover- 
eign capacity,^  and  also  in  its  capacity  as  a  body  politic  or  corporate 
to  enforce  its  contracts  or  protect  its  property.^  And  for  the  protection 
of  its  property,  the  government  of  the  United  States  is  entitled  to  all 
the  civil  remedies  which  individuals  possess,  for  the  prevention  as  well 
as  the  redress  of  injuries.*  In  addition  thereto,  the  United  States  may 
maintain  actions  to  recover  internal  revenue  taxes,^  to  recover  money 
paid  through  errors  of  its  disbursing  officers,^  and  to  recover  money 
paid  on  false  claims  for  pensions/ 

B.  Actions  Agmnst.  —  The  United  States  cannot  be  sued  in  the 
courts  of  this  country,^  and  its  property  cannot  be  taken  from  its  pos- 
session under  judicial  process^  without  its  consent  evidenced  by  an  act 


1.  Dugan  V.  United  States,  3  Wheat. 
(U.  S.)  181,  4  L.  ed.  362;  United  States 
V.  Holmes,  105  Fed.  41;  United  States 
t\  Barker,  1  Paine  156,  24  Fed.  Cas. 
No.  14,517;  Jones  v.  United  States,  48 
Wis.   385,  410,  4   N.    W.  519. 

[a]  The  right  to  sue  conferred  ■by- 
statute  is  cumulative,  where  the  right 
existed  at  common  law.  Pooler  v. 
United  States,  127  Fed.  519,  62  C.  C. 
A.   317. 

2.  In  re  Debs,  158  U.  S.  564,  15 
Sup.  Ct.  900,  39  L.  ed.  1092;  United 
States  t:  Choctaw  O.  &  G.  R.  Co., 
3  Okla.  404,  41  Pac.  729. 

Action  to  protect  Indians,  as  their 
guardian,  see  12  Standard  Pkoc.  46. 

3.  Cotton  V.  United  States,  11  How. 
(U.  S.)  229,  13  L.  ed.  675;  United 
States  V.  Burrill,  107  Me.  382,  78  Atl. 
568,   Ann.    Cas.    1912D,   512. 

4.  United  States  v.  Lee,  106  U.  S. 
196,  1  Sup.  Ct.  240,  27  L.  ed.  171;  Cot- 
ton V.  United  States,  11  How.  (U.  S.) 
229,  13  L.  ed.  675;  United  States  v. 
Holmes,  105  Fed.  41;  United  States  v. 
Tygh  Valley  Land  &  Live-Stock  Co., 
76  Fed.  693;  United  States  v.  Burrill, 
107  Me.  382,  78  Atl.  568,  Ann.  Cas. 
1912D,  512. 

Action  to  enjoin  injuries  to  its  prop- 
erty,  see    13   Standard   Proc.   22. 

[a]  Forcible  entry  and  detainer  may 
be  brought.  United  States  v.  Burrill, 
107  Me.  382,  78  Atl.  568,  Ann.  Cas. 
1912D,  512. 

[b]  Trespass  quare  clausum  fregit 
may  be  brought.  Cotton  v.  United 
States,  11  How.  (U.  S.)  229,  13  L.  ed. 
675. 

Need  not  establish  title  before  re- 
straining improper  use  of  public  do- 
main, see  13  Standard  Proc.  146. 


Balancing  injuries  in  case  of  inter- 
ference with  authority  of  federal  gov- 
ernment, see  13  Standard  Proc.  135. 

5.  See  14  Standard  Proc.  129. 

6.  United  States  v.  Kerr,  196  Fed. 
503,  whether  the  error  is  one  of  fact 
or  of  law. 

7.  Pooler  v.  United  States,  127  Fed. 
519,  62  C.  C.  A.  317. 

8.  U.  S.  —  Louisiana  v.  McAdoo,  234 
U.  S.  627,  34  Sup.  Ct.  938,  58  L.  ed. 
1506;  Minnesota  v.  Hitchcock,  185  U. 
S.  373,  387,  22  Sup.  Ct.  650,  46  L.  ed. 
954.  D.  C.  —  Johnson  v.  McAdoo,  45 
App.  Cas.  440.  Me.  —  United  States  f . 
Burrill,  107  Me.  382,  78  Atl.  568,  Ann. 
Cas.  1912D,  512,  Ore.  —  Goldsmith  v. 
The  Revenue  Cutter,  6  Ore.  250.  P.  R. 
Monagas  v.  Lieberth,  1  P.  R.  Fed.  315. 

[a]  Even  in  courts  of  admiralty, 
the  government  cannot  be  sued  with- 
out its  consent.  Reid  Wrecking  Co.  v. 
United  States,  202  Fed.   314. 

[b]  Even  When  a  State  Is  the  Plain- 
tiff. —  Louisiana  v.  McAdoo,  234  U.  S. 
627,  34  Sup.  Ct.  938,  58  L.  ed.  1506; 
Kansas  v.  United  States,  204  U.  S.  331, 
342,  27  Sup.  Ct.  388,  51  L.  ed.  510; 
United  States  v.  New  York  &  O.  S.  S. 
Co.,  216  Fed.  61,  132  C.  C.  A.  305. 

Cannot  be  enjoined  without  its  con- 
sent, see  13  Standard  Proc.  37. 

[c]  Objection.  —  The  exemption  of 
the  United  States  from  suit  is  not  a 
personal  privilege  which  must  be 
pleaded  in  abatement  and  which  is 
waived  by  a  plea  to  the  merits.  Gold- 
smith V.  Revenue  Cutter,  6  Ore.  250. 

9.  Belknap  v.  Schild,  161  U.  S.  10, 
16  Sup.  Ct.  443,  40  L.  ed.  599;  The 
Siren,  7  Wall.  (U.  S.)  152,  19  L.  ed. 
129;  Goldsmith  v.  The  Revenue  Cut- 
ter, 6  Ore.  250. 
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of  congress,"  excepting  when  it  acquires  property  m  the  exercise  of 
the  rights  and  functions  of  a  civil  corporation."  But  it  has  been  held 
that  when  the  United  States  acquires  of  a  litigant  an  interest  m  or 
possession  of  property  in  litigation,  it  takes  its  interest  or  possession 
subject  to  the  result  of  the  litigation  as  an  individual  purchaser  m  like 

case.'^^ 

Congress  has  consented  that,  with  certain  exceptions,  the  United 
States  may  be  sued  in  the  district  courts  of  the  United  States  upon 
claims  not  exceeding  ten  thousand  dollars,  founded  upon  the  constitu- 
tion of  the  United  States,  or  any  law  of  congress,  or  upon  any  regula- 
tion of  an  executive  department,  or  upon  any  contract  express  or  im- 
plied with  the  government  of  the  United  States,  or  for  damages 
liquidated  or  unliquidated,  in  cases  not  sounding  in  tort,  in  respect  to 
which  claims,  the  party  would  be  entitled  to  redress  against  the  United 
States,  either  in  a  court  of  law,  equity,  or  admiralty,  if  the  United 
States  were  suable.^^  Whoever  sues  the  United  States  must  bring  him- 


Garnishment  of,  see  10  Standakd 
PROC.  398. 

[a]  Eemedy.  —  Where  property  of 
the  United  States  has  been  seized  or 
impleaded  in  litig'ation  between  indi- 
viduals, the  government,  through  the 
district  attorney,  may  procure  its  re- 
lease by  suggestion  to  the  court  with- 
out making  the  United  States  a  party. 
Muir  V.  Louisville  &  N.  E.  Co.,  247  Fed. 
888. 

10.  Louisiana  r.  McAdoo,  234  U.  S. 
627,  34  Sup.  Ct.  938,  58  L.  ed,  1506; 
Stanley  v.  Schwalby,  162  U.  S.  255, 
270,  16  Sup.  Ct.  754,  40  L.  ed.  960; 
United  States  v.  New.  York  &  O.  S.  S. 
Co  ,  216  Fed.  61,  132  C.  C.  A.  305;  Jones 
•r.  United  States,  48  Wis.  385,  410,  4 
N.  W.  519. 

[a]  The  proceeding  by  petition  of 
right,  as  in  England,  is  unknown  in  the 
United  States.  Elliot  v.  Van  Voorst, 
3  Wall.  Jr.  299,  8  Fed.  Cas.  No.  4,390. 

[b]  Courts  Cannot  Go  Beyond  Let- 
ter of  Consent. —  Schillinger  v.  United 
States,  155  U.  S.  163,  15  Sup.  Ct.  85, 
39  L.  ed.  108;  Eeid  Wrecking  Co.  V. 
United    States,    202   Fed.    314. 

11.  Elliot  V.  Yan  Voorst,  3  Wall.  Jr. 
299,  8  led.  Cas.  No.  4,390,  w^here  it 
purchases  land  to  secure  a  debt,  a 
mortgagee  may  foreclose  a,  mortgage 
thereon. 

12.  Ward  v.  Congress  Const.  Co.,  99 
Ted.  598,  39  C.  C.  A.  669. 

13.  St.,  March  3,  1887,  c.  359,  §  1,  24 
St.  at  L.  505;  U.  S.  Comp.  St.,  1916, 
§  991  (20).  Mill  Creek  &  Minehill  Nav, 
&  E.  Co.  f.  United  States,  246  Fed. 
1013;      New  York    &   0.  S.  S.    Co.   v. 
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United  States,  202  Fed.  311.  Swigett 
r.  United  States,  78  Fed.  456,  affirmed, 
S3  Fed.  97,  27  C  C.  A.  465. 

As  to  similar  statute  relating  to 
court  of  claims,   see    infra,  TV,  A,  1. 

[a]  The  district  court  (1)  has  con- 
current jurisdiction  with  the  court  of 
claims  against  the  United  States  when 
the  amount  thereof  does  not  exceed  ten 
thousand  dollars.  United  States  v.  New 
York  &  O.  S.  S.  Co.,  216  Fed.  61,  132 
C.  C.  A.  305.  (2)  If  the  claim  is  in  ex- 
cess of  that  amount,  the  court  of  claims 
has  exclusive  jurisdiction  (Westbrook 
V.  Director  General,  263  Fed.  211.  See 
infra,  IV,  A),  unless  (3)  the  plaintifE 
waives  the  excess.  Hill  v.  United  States, 
40  Fed.  441.  (4)  But  actions  under  the 
statute  relating  to  federal  control  of 
railroads  are  within  the  jurisdiction  of 
the  district  court  regardless  of  amount. 
This  follows  from  the  difference  in  pro- 
cedure provided  for,  there  being  no 
right  to  a  jury  trial  in  actions  against 
the  government  generally,  whereas, 
under  the  federal  control  act,  cases  at 
law  and  suits  in  equity  may  be  brought 
as  now  provided  by  law.  Westbrook  v. 
Director   General,  '263   Fed.   211. 

[b]  An  action  for  value  of  use  and 
occupation  of  land  may  be  brought 
(Chappell  r.  United  States,  34  Fed. 
673),  provided  the  government  does  not 
claim  ownership  of  the  land.  See  infra^ 
note  17. 

[c]  Actions  to  recoTer  "back  internal 
revenue  taxes  illegally  collected  may 
be  brought  because  founded  on  a  law 
of  congress.  United  States  v.  Firich, 
201    Fed.   95,   119   C.   C.   A.   433,   Ann. 
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self  within  this  statute  authorizing  suit.^*  Suits  against  the  government 
must  rest  on  contract,  express  or  implied/^  but  the  government  has  not 
consented  to  be  sued  for  torts,  even  though  committed  by  its  officers  m 
the  discharge  of  their  official  duties.^^  However,  when  the  government 


Cas  1916A,  319;  United  States  v.  . 
Hyams,  146  Fed.  15.  76  C.  C.  A.  523; 
Christie  Street  Com,  Co.  f.  United 
States,  136  Fed.  326,  69  C  C.  A.  464; 
Emerv,  Bird,  Thayer  Realty  Co.  v. 
United  States,  198  Fed.  242.  See  U 
Standard  Pboc.  143. 

[d]  Action  to  recover  "back  duties  il- 
legally exacted  upon  merchandise  not 
imported  from  a  foreign  country  may 
be  maintained.  Dooley  v.  United  States, 
182  U.  S.  222,  21  Sup.  Ct.  762,  45  L.  ed. 
1074. 

[e]  An  action  for  a  salvage  award 
may  be  maintained  where  the  govern- 
ment is  directly  benefited  by  the  sal- 
vage service,  as  there  is  an  implied 
contract  to  pay  for  such  service.  United 
States  r.  Cornell  Steamboat  Co.,  137 
Fed.  455,  69  C.  C.  A.  603;  United 
States  V.  Morgan,  99  Fed.  570,  39  C. 
C  A.  653;  Hartford  &  N.  Y.  Transp. 
Co.  V.  United  States,  138  Fed.  618; 
Cornell  Steamboat  Co.  v.  United  States, 
130  Fed.  480. 

[f]  A  libel  based  upon  a  maritime 
contract  is  within  the  jurisdiction  of 
the  district  court.  Eeid  Wrecking  Co. 
V.  United   States,  202  Fed.   314. 

fg]  Actirn  To  Recover  the  Pur- 
chase Price  Paid  Upon  Void  Entries  on 
Public  Land.  —  Emmons  r.  United 
States,   42   Fed.   26. 

fh]  But  suits  to  recover  fees  or 
salary  (1)  for  ofBicial  services  of 
United  States  officers  are  excluded 
from  jurisdiction  of  district  court. 
United  States  v.  McCrory,  91  Fed.  295, 
33  C  C.  A.  515,  119  Fed.  861,  56  C 
C  A.'  373;  Archbald  v.  United  States, 
217  Fed.  165,  218  Fed.  270;  Amsden 
t\  United  States,  111  Fed.  1;  Strong  f. 
United  States,  93  Fed.  257;  (2)  But 
a  suit  for  an  expense  allowance  is  not 
within  this  exception.  Archbald  v. 
United  States,  217  Fed.  165,  218  Fed. 
270.  (3)  the  term  "official  services" 
includes  only  such  services  which  are 
peculiar  to  the  office  of  an  "officer  of 
the  United  States,"  and  which  such 
officers  are  by  law  authorized  or  re- 
quired to  perform.  Scully  r.  United 
States,  193  Fed.  185. 

[i]     "No  one  can  be  deemed  an  'of- 
ficer of  the  United  States'  unless  ap- 


pointed by  the  President  by  and  with 
the  advice  and  consent  of  the  Senate, 
or  appointed  by  the  President  alone, 
or  a  court  of  law,  or  the  head  of  a 
department;  and,  if  the  latter.  Con- 
gress must  have  vested  that  power  in 
the  person  making  it,  by  some  statute, 
and  Congress  must  also  have  created 
the  office,  unless  it  is  one  created  by 
the  Constitution  itself."  Scully  v. 
United  States,  193  Fed.  185,  quoted 
from  United  States  v.  Schlierholz,  137 
Fed.  616. 

[j]  The  following  persons  have 
been  held  not  to  be  officers  within 
the  meaning  of  the  exception:  (1) 
A  deputv  United  States  surveyor, 
(Scully  t?.'  United  States,  193  Fed.  185. 
See  also  United  States  f.  Kelly,  97 
Fed.  460,  38  C.  C.  A.  275;  United 
States  v.  Jacobus,  96  Fed.  260,  37  C. 
C.  A.  466;  United  States  v.  Marsh,  92 
Fed.  689,  34  C.  C.  A.  619;  Fairchild 
V.  United  States,  91  Fed.  297),  and  (2) 
court  bailiffs.  United  States  v.  Swift, 
139  Fed.  225,  71  C.  C.  A.  351.  (3)  But 
letter  carriers  are  officers.  United 
States  r.  McCrorv,  91  Fed.  295,  33  C 
C.  A.  515,  119  Fed.  861,  56  C.  C.  A.  373. 
Jurisdiction  over  set-offs  interposed 
by  government,  see  infra,  note  57. 

14.  Belknap  v.  Schild,  161  U.  S.  10, 
16  Sup.  Ct.  443,  40  L.  ed.  599;  The 
Siren,  7  Wall.  (U.  S.)  152,  19  L.  ed. 
129.  United  States  v.  Clarke,  8  Pet. 
(U.  S.)  436,  8  L.  ed.  1001. 

15.  Temple  r.  United  States,  248 
U.  S.  121,  39  Sup.  Ct.  56,  63  L.  ed.  162; 
Peabody  f.  United  States,  231  U.  S. 
530,  34  Sup.  Ct.  159,  58  L.  ed.  351; 
Bigby  V.  United  States,  188  U.  S.  iO", 
23  Sup.  Ct.  46S,  47  L.  ed.  519. 

[a]  By  electing  to  sue  upon  con- 
tract and  framing  his  pleading  as  upon 
contract,  a  party  cannot  evade  this  pro- 
hibition against  bringing  actions  sound- 
ing in  tort.  Hijo  V.  United  States,  194 
U.  S.  31.5,  24  Sup.  Ct.  727,  48  L.  ed. 
994.     See  infra,  note  17. 

16.  Peabodv  v.  United  States,  231 
U.  S.  530,  34^  Sup.  Ct.  159,  58  L.  ed. 
351-  Belknap  v.  Schild,  161  U.  S.  10, 
16  Sup.  Ct.  443,  40  L.  ed.  599;  Oc- 
cidental Const.  Co.  V.  United  States, 
245  Fed.  817,  158  C.  C.  A.  157. 
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appropriates  property  which  it  does  not  claim  as  its  own,  a  promise  to 
pay  is  implied  upon  which  an  action  may  be  brought  against  the  gov- 
ernment." It  is  provided  that  aliens  who  are  citizens  or  subjects  of  any 
government  which  accords  to  citizens  of  the  United  States  the  right  to 
prosecute  claims  against  it  in  its  courts,  may  prosecute  claims  against 
the  United  States  in  the  court  of  claims,^^  or  district  courts.^^  And  in  a 
late  statute,  it  is  provided  in  effect  that  no  vessel  or  cargo  owned  by 
the  United  States  shall  be  subject  to  seizure  by  judicial  process,  but 
that  a  libel  in  personam  may  be  brought  in  the  district  court  against 
the  United  States,  in  cases  where  if  such  vessel  or  cargo  were  privately 
owned  or  operated  or  possessed,  a  proceeding  in  admiralty  could  be 
maintained  at  the  time  of  the  commencement  of  the  action  provided 
for.2« 

Government  officials  cannot  waive  the  government's  privilege  or  immu- 
nity from  suit.^^ 

To  constitute  an  action  against  the  United  States,  it  is  not  necessary  that 
it  be  named  on  the  record  as  a  party.^^  The  question  is  to  be  deter- 
mined by  the  effect  of  the  judgment  or  decree  which  can  be  entered,^' 
as  in  the  case  of  actions  against  states.^*  Actions  against  officers  of  the 
United  States  in  which  the  government  is  the  real  party  in  interest  are 
in  effect  actions  against  the  United  States.^^   And  actions  against  fed- 


[a]  Exception  under  statute  relat- 
ing to  federal  control  of  railroads. 
Westbrook  v.  Director  General,  263 
Fed.  211.    See  the  title,  "War." 

[b]  An  action  for  personal  injuries 
sustained  by  negligence  of  officers  in 
charge  of  government  property,  for 
example  as  a  result  of  a  defective  ele- 
vator in  a  federal  building  cannot  be 
maintained.  Bigby  v.  United  States, 
188  U.  S.  400,  23  Sup.  Ct.  468,  47  L.  ed. 
519. 

17.  Temple  v.  United  States,  248 
U.  S.  121,  39  Sup.  Ct.  56,  63  L.  ed. 
162;  United  States  v.  Lynah,  188  U. 
•S.  445,  464,  23  Sup.  Ct.  349,  47  L.  ed. 
539;  United  States  v.  Great  Falls  Mfg. 
Co.,  112  U.  S.  645,  656,  5  Sup.  Ct.  306, 
311,  28  L.  ed.  846,  20  Ct.  CI.  522;  United 
States  v.  Buffalo  Pitts  Co.,  193  Fed. 
905,  114  C.  C.  A.  119. 

18.  Jud.  Code,  §155;  Carlisle  v. 
United  States,  16  Wall.  (U.  S.)  147, 
21  L.  ed.  426,  8  Ct.  CI.  153;  United 
States  V.  New  York  &  O.  S.  S.  Co.,  216 
Fed.  61,  132  C.  C.  A.  305;  Eeid  Wreck- 
ing Co.  V.  United  States,  202  Fed.  314. 

19.  See  infra,  I,  E. 

[a]  Jurisdiction  of  a  suit  by  an 
alien  on  a  claim  for  transporting  mer- 
chandise is  within  the  district  court. 
New  York  &  O.  S.  S.  Co.  v.  United 
States,   202  Fed.  311. 
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20.  Act  March  9,  1920,  c.  95,  §§1, 
2;    U.  S.  Comp.  Sts.  §  1251 14  a. 

21.  Stanley  v.  Sehwalby,  162  U.  S. 
255,  270,  16  Sup.  Ct.  754,  40  L.  ed. 
960;  United  States  v.  New  York  & 
O.  S.  S.  Co.,  216  Fed.  61,  132  C.  C.  A. 
305. 

22.  Louisiana  f.  McAdoo,  234  U.  S. 
627,  34  Sup.  Ct.  938,  58  L.  ed.  1506; 
Minnesota  v.  Hitchcock,  185  U.  S.  373, 

386,  22  Sup.  Ct.  650,  46  L.  ed.  954. 

23.  Kansas  v.  United  States,  204 
U.  S.  331,  27  Sup.  Ct.  388,  51  L.  ed. 
510. 

24.  Minnesota  v.  Hitchcock,  185  U. 
S.  373,  387,  22  Sup.  Ct.  650,  46  L.  ed. 
954;  Tindal  v.  Weslev,  167  U.  S.  204, 
17  Sup.  Ct.  770,  42  L.  ed.  137.  And 
see  the  title  "States  and  Territories." 

25.  Kansas  v.  United  States,  204  U. 
S.  331,  27  Sup.  Ct.  388,  51  L.  ed.  510; 
Minnesota  v.  Hitchcock,  185  U.  S.  373, 

387,  22  Sup.  Ct.  650,  46  L.  ed.  954; 
Johnson  v.  McAdoo,  45  App.  Cas.  (D. 
C.)  440. 

[a]  When  the  United  States  is  an 
indispensable  party  to  the  granting  of 
relief,  so  as,  for  instance,  to  divest  it 
of  title,  or  reach  its  property  for  its 
creditors,  the  courts  will  not  take 
jurisdiction.  Gouge  v.  Hart,  250  Fed. 
802;  Monagas  v.  Lieberth,  1  P.  E.  Fed. 
316. 
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eral  officials  to  compel  them  to  perform  contracts  of  the  government, 
and  suits  to  r?iew  official  action  of  executive  officials  involving  the  excr- 
ete of  judgment  and  discretion-  are  actions  against  the  government. 
But  a  t  ons  to  compel  federal  officers  to  perform  ministerial  duties  im- 
posed upon  them  by  law-  or  to  enjoin  them  from  acting  m  excess  of 
the'r  au^horitv  or  under  an  authority  not  validly  conferred  -  or  to  ob^ 
ilTnd^m^-esthevefov,''^  are  not  actions  against  the  government    And 
t  :  h^d  thS  fc'o^ns  against  individuals  to  -o..r  posse^^^^^^ 
erty  held  by  them  as  officers  or  agents  of  the  Lnited  btates  are  not 
against  the  United  States.31  TTnitPd 

C  Status  of  Go\t:rnment  as  a  Litig-^^t.  —  When  the  United 
States  sues  or  Ts  sued,  even  in  its  own  courts,  it  becomes  a  litigant  and 
is  to  be  treated  like  any  other  litigant,  except  when  it  has  provided 
otherwise  by  law  -   It  is  controlled  by  the  same  principles  of  law  and 


[b]      An  action  against  a  railroad, 
possession  of  whose  property  has  been  ] 
taken  over  by  the  government   in  a 
war  emergency,  is  not  an  action  against 
the    government,   and  does   not   consti- 
tute a  seizure  of  the  property  of  the 
United   States.      Muir   v.   Louisville    & 
N.  R.  Co.,  247  Fed.  888.    But  see  West- 
brook    V.    Director    General,    263    Fed. 
211,  holding  that  for  purposes  of  juris- 
diction, the   suit  will  be   treated  as  a 
suit    against    the    United    States,   and  I 
therefore  within  the  jurisdiction   of  a 
United  States  court. 

26.  Plain  r.  Home,  106  Fed.  5S2. 

27.  Louisiana  v.  McAdoo,  234  U.  S, 
627,  34  Sup.  Ct.  938,  58  L.  ed.  1506; 
Goldberg  V.  Daniels.  231  U.  S.  21?,  34 
Sup.  Ct.  84,  58  L.  ed.  191. 

28.  Minnesota  v.  Hitchcock,  185  U. 
S.  373,  386,  22  Sup.  Ct.  650,  46  L.  ed. 
954-  Smith  v.  Jackson,  241  Fed.  747, 
154  C.  C.  A.  449. 

29.  Philadelphia  Co.  v.  Stimson,  223 
U.  S.  605,  619,  32  Sup.  Ct.  340,  56  L. 
ed  570;  Magruder  v.  Belle  Fourche 
Val.  W.  U.  Assn.,  219  Fed.  72,  133  C. 
C.  A.  524;    Baker  v.  Swigart,  196  Fed. 

569.  .„        ,  , 

[a]  But  an  injunction  will  not  be 
granted  against  officers  to  restrain  or 
control  the  use  of  property  already  in 
the  possession  of  the  United  States,  or 
monev  in  its  treasury,  or  to  compel  a 
performance  of  its  obligations.  Bel- 
knap f.  Schild,  161  U.  S.  10,  16  Sup. 
Ct  443,  40  L.  ed.  599,  foUoiced  m 
International  Postal  Sup.  Co.  v.  Bruce, 
194  U.  S.  601,  24  Sup.  Ct.  820,  48  L.  ed. 
1134. 

30.  Philadelphia  Co.  v.  Stimson,  223 
U.  S.  605,  619,  32  Sup.  Ct.  340,  56  L.  ed. 


570;   Belknap    v.   Schild,  161  U.  S.   10, 
16  Sup.  Ct.  443,  40  L.  ed.  599. 

31.  United  States  v.  Lee,  106  U.  ». 
196,  216,  1  Sup.  Ct.  240,  27  L.  ed.  171, 
holding  contrary  remarks  in  Carr  v. 
United  States,  98  U.  S.  433,  25  L.  ed. 
209,  to  be  dictum,  -followed  in  Tindal 
r  Wesley,  167  U.  S.  204,  17  Sup.  Ct. 
770,  42  L.  ed.  137;  Compania  de  los 
Fer'rocarriles  v.  Rohrer,  3  P.  R.  Fed. 
123. 

[a]  Notwithstanding  the  filing  of  a 
suggestion  that  the  defendant  is  an 
officer  of  the  federal  government,  and 
that  he  holds  possession  solely  aa 
such,  and  an  admission  that  such  is  the 
fact,  the  court  has  jurisdiction.  Saw- 
yer -17.  Osterhaus,  195  Fed.  655. 

[b]  A  mere  suggestion  of  title  in  a 
state  to  property  in  possession  of  an 
individual  does  not  arrest  the  proceed- 
ings and  prevent  the  court  from  look- 
ing into  the  suggestion  and  examining 
the  validity  of  the  title.  United  Statea 
V.  Peters,  5  Cranch  (U.  S.)  115,  139,  3 
L.  ed.  53. 

[c]  The  judgment  does  not  conclude 
the  state  as  it  is  not  a  party.  Tindal 
V.  Weslev,  167  U.  S.  204,  17  Sup.  Ct. 
770,  42  L.  ed.  137;  United  States  v. 
Lee,  106  U.  S.  196,  1  Sup.  Ct.  240,  27 
L.  ed.  171. 

32.  ^Mountain  Copper  Co.  v.  United 
States,  142  Fed.  625,  73  C  C.  A.  621; 
Central  Trust  Co.  i:  Treat,  192  Fed. 
942;  United  States  v.  Flint,  4  Sawy. 
42,  25  Fed.  Cas.  No.  15,121. 

[a]  When  the  United  States  brings 
an  action  in  which  it  has  no  pecuniary 
interest,  in  behalf  of  a  private  party, 
it  stands  in  the  shoes  of  that  party 
and    has    no    higher    or    better    right. 
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rules  of  practice  that  govern  individuals  in  like  circumstances.^^  And, 
like  individuals,  it  is  subject  to  equitable  proceedings  of  a  summary 
nature  with  reference  to  the  suit.^*  In  a  late  statute  authorizing  suits 
in  admiralty  against  the  United  States,  it  is  provided  that  such  suits 
shall  proceed  and  be  heard  and  determined  according  to  the  principles 
of  law  and  to  the  rules  of  practice  obtaining  in  like  cases  between  pri- 
vate parties.^*^ 

D.  Conditions  Precedent. — Conditions  precedent  to  actions  against 
the  United  States  must  be  complied  with.^^  But  state  statutes  prescrib- 
ing certain  conditions  precedent  do  not  affect  the  right  of  the  United 
States  to  sue  with  respect  to  a  governmental  niatter.^^" 

E.  Jurisdiction  and  Venue.^^ — The  constitution  provides  that  the 
judicial  power  of  the  United  States  shall  extend  to  controversies  to 
which  the  United  States  shall  be  a  party.^^    Congress  has  authorized 


United-  States  v.  Beebe,  127  U.  S.  338, 
8  Sup.  Ct.  1083,  32  L.  ed.  121;  Chase 
t\  United  States,  222  Fed.  593,  138  C. 
C.  A.  117;  United  States  v.  Atlantic 
Coast  Line  K.  Co.,  206  Fed.  190. 

33.  U.  S.  —  Sweet  v.  United  States, 
228  Fed.  421,  143  C.  C.  A.  3;  Chesa- 
peake &  Del.  Canal  Co.  v.  United  States, 
223  Fed.  926,  139  C.  C.  A.  406,  L.  E.  A. 
1916B,  734;  Hemmer  v.  United  States, 
204  Fed,  898,  123  C.  C  A.  194.  Okla. 
Lynch  i.  United  States,  13  Okla.  142, 
73  Pac,  1095,  Pa.  — United  States  v. 
Barber,  17  Serg.  &  R.  348. 

[a]  Statutes  laying  down  general 
rules  of  procedure  in  civil  actions,  ap- 
ply to  suits  in  which  the  United  States 
is  a  party,  even  though  it  is  not  ex- 
pressly named  therein.  Green  t\  United 
States,  9  Wall.  (U.  S.)  655,  19  L.  ed. 
806. 

[b]  The  government  is  subjected  to 
the  same  rules  respecting  burden  of 
proof,  quantity  and  character  of  evi- 
dence, presumptions  of  law  and  fact, 
that  attend  the  prosecution  of  like 
actions  bv  individuals.  United  States 
V.  Stinson,  197  U.  S.  200,  25  Sup.  Ct. 
426,  49  L.   ed.   724. 

[c]  Interest. —  (1)  Like  a  private 
individual,  the  government  must  show 
an  interest  in  ihe  relief  sought  which 
enables  it  to  move  in  the  matter.  United 
States  f.  San  Jacinto  Tin  Co.,  125  U. 
S.  273,  8  Sup.  Ct.  850,  31  L.  ed.  747. 
(2)  It  must  show  that  it  has  been,  or 
is  about  to  be,  prejudiced  by  some 
action  of  the  defendant.  It  must  show 
that  it  has  some  pecuniary  interest  at 
stake.  Or  if  the  suit  is  brought  for 
the  protection  of  some  public  interest; 
or  at  the  relation  of  some  private  par- 
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ties  for  the  protection  of  some  private 
interest,  it  must  appear  that  there  is 
some  obligation  subsisting  under  which 
it  is  incumbent  upon  the  United  States 
to  litigate  in  behalf  of  the  public  or 
those  offering  the  proposed  litigation. 
United  States  v.  Choctaw  O.  &  G.  R. 
Co.,  3  Okla.  404,  41  Pac.  729.  See 
also  United  States  v.  American  Bell 
T.  Co.,  128  U.  S.  315,  9  Sup.  Ct.  90,  32 
L.  ed.  450;  United  States  v.  Missouri, 
K.  &  T.  R.  Co.,  141  U.  S.  358,  12  Sup. 
Ct.  13,  35  L.  ed.  766. 

34.  United  States  v.  American  Sur. 
Co.,  110  Fed.  913,  counter  suits  by  the 
United  States  may  be  stayed,  or  its 
judgment  therein  may  be  adjusted  ac- 
cording to  the  fundamental  rights  of 
all  interested,  or  an  action  may  be 
staved  until  the  government  subjects 
itself  to  equity  jurisdiction  in  another 
case. 

35.  Act  Mar.  9,  1920,  c.  95,  §  2;  U. 
S.  Comp.  St.  §  1251  i/i  b. 

36.  United  States  v.  American 
Bonding  Co.,  42  App.  Cas.  (D.  C.)  268. 

[a]  Actions  for  fees"  for  services  of 
federal  oflcers  cannot  be  brought  until 
an  account  therefor  has  been  finally 
acted  on  by  proper  accounting  officers. 
Arehbald  v.  United  States,  217  Fed. 
165. 

37.  M 'Knight  v.  United  States,  130 
Fed.  659,  65  C.  C.  A.  37. 

38.  See  genevallv  the  titles  "Juris- 
diction; "   "  Venue. ' ' 

Jurisdiction  of  state  courts  OTer 
public  lands,  see  the  title,  "Public 
Lands." 

39.  Const.  Art.  Ill,  §  2;  Minnesota 
r.    Hitchcock,    185    U.    S.    373,   382.   22 

Sup.   Ct.  650,  46  L.  ed.  954. 
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with  certain  limitations  suits  against  the  government  in  the  district 
courts  of  the  United  States,*"  but  it  has  not  given  consent  to  be  sued  m 

a  state  court  in  any  case.*^  ..  .     -,  o.  .  •     +i,^ 

For  the  protection  of  its  property,  the  United  States  may  sue  m  the 
same  tribunals  individual  property  owners  may."    ^      ^   ,,        .        , 

Venue.—  Unless  otherwise  provided  by  special  statute,*^  actions  by 
the  government  must  be  brought  in  the  district  or  county  of  which  the 
defendant  is  an  inhabitant  under  the  general  statute  relating  to  venue. 
It  is  provided  that  suits  against  the  government  m  the  district  court 
shall  be  brought  in  the  district  where  the  plaintiff  resides,*^  but  this 
privilege  of  the  government  may  be  waived  by  its  legal  officers. 

F    Parties  —  The  general  rules  respecting  parties  apply  to  actions 
by  and  against  the  United  States.*^  Actions  by  the  United  States  should 


[a]  Whether  the  United  States  is  a 
plaintLEf  or  defendant  is  immaterial. 
Minnesota  V.  Hitchcock.  M5  U.  S.  373, 
384,  22  Sup.  Ct.  650,  4K  L.  ed.  954. 

[b]  To  a  Suit  by  tie  United  States 
Against  a  State.  —  United  States  v. 
Texas,  143  U.  S.  621,  12  Sup.  Ct.  488, 
36  L.  ed.  285. 

[c]  Where  the  United  States  Is 
Sued  With  Its  Consent.  —  Minnesota  v. 
Hitchcock,  185  U.  S.  373,  386,  22  Sup. 
Ct.   650,  46  L.   ed.  954. 

[d]  It  extends  to  a  suit  by  a  state 
against  a  federal  officer  where  the 
United  States,  though  not  named  as  a 
defendant,  is  the  real  party  in  interest. 
Minnesota  r.  Hitchcock,  185  U.  S.  373, 
386,   22   Sup.   Ct.   650,  46   L.   ed.   954. 

[e]  The  district  court  has  jurisdis- 
tion  regardless  of  the  amount  in  dis- 
pute, when  the  United  States  is  plain- 
tiflf.  United  States  f.  Sayward,  160 
U.  S.  493,  16  Sup.  Ct.  371,  40  L.  ed. 
508.  See  United  States  Fid.  &  Guar. 
Co.  17,  United  States,  204  U.  S.  349,  27 
Sup.   Ct.  381,  51  L.  ed.  516. 

[f]  The  district  court  of  one  state 
has  jurisdiction  over  a  transitory  action 
hy  the  government,  the  cause  of  action 
in  which  arose  in  another  state.  Stone 
V.  United  States,  167  U.  S.  178,  17  Sup. 
Ct.  778,  42  L.  ed.  127. 

40.  United  States  v.  New  York  & 
O.  S.  S.  Co.,  216  Fed.  61,  132  C  C.  A. 
305. 

As  to  jurisdiction,  see  supra,  note  13. 

41.  Stanlev  v.  Schwalbv,  162  U.  S. 
255,  270,  16  Sup.  Ct.  754,  40  L.  ed.  960; 
United  States  v.  New  York  &  O.  S.  S. 
Co.,  216  Fed.  61,  132  C.  C.  A.  305. 

42.  United  States  v.  Burrill,  107  Me. 
382,  78  Atl.  568,  Ann.  Cas.  1912D,  512. 

[a]     Either    in    State    or    Federal 

X6  ' 


Courts.  —  U.  S.  —  Cotton  v.  United 
States,  11  How.  229,  13  L.  ed.  675. 
N.  Y.— United  States  t.  Graff,  67  Barb. 
.'',04,  4  Hun  634.  Wis. —  Jones  v. 
United  States,  48  Wis.  385,  409,  4  N. 
W.  519, 

Before  justice  of  the  peace,  see  17 
Staxdaed  Proc.    973. 

43.  See  the  statutes. 

44.  United  States  v.  Northern  Pac. 
K.  Co.,  134  Fed.  715,  67  C.  C.  A.  269; 
United  States  r.  Noyes,  4  Conn.  340. 

[a]  The  statute  respecting  citizens 
of  different  states  does  not  apply. 
United  States  v.  Northern  Pac.  K.  Co., 
134  Fed.  715,  67  C.  C.  A.  269. 

45.  24  St.  at  L.  505,  U.  S.  Comp.  St. 
1916,  §1575;  Eeid  Wrecking  Co.  v. 
United  States,  202  Fed.  314. 

[a]  Statute  Is  Mandatory.  —  Eeid 
Wrecking  Co.  f.  United  States,  202 
Fed.  314. 

[b]  To  suit  in  admiralty,  the  rule 
applies.  Eeid  Wrecking  Co.  v.  United 
States,  202  Fed.  314. 

46.  United  States  t'.  New  York  & 
O.  S.  S.  Co.,  216  Fed.  61,  132  C.  C.  A. 
305  (consequently  non-resident  aliens 
may  sue  in  the  district  court  when  no 
objection  is  made  to  improper  venue). 
See  Hijo  v.  United  States,  194  U.  S. 
315,  24  Sup.  Ct.  727,  48  L.  ed.  994, 
query  whether  suit  can  be  brought  by 
nonresident  under  this  statute. 

[a]  By  General  Anpearance. — United 
States  r.  New  York  &  O.  S.  S.  Co.,  216 
Fed.  61,  132  C.  C.  A.  305. 

47.  See  the  ti'le,   "Parties." 

[a]  In  an  action  by  the  assignee  of 
a  contract  with  the  government  to  en- 
ioin  its  collection,  the  government  is 
not  a  necessary  partv.  Dulaney  v. 
Scudder,  94  Fed'.  6,  36  C.  C.  A.  52. 
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be  brought  in  its  name,*^  although  an  information  in  the  name  or  the 
district  attorney  on  behalf  of  the  government  has  been  maintained.''* 

G.  Process.  — 'The  manner  of  serving  process  in  actions  against  the 
government  is  regulated  bj'  statute.^'* 

n.  Ple.u)INGS. —  Petiticn.— The  contents  of  the  petition  in  the  dis- 
trict court  in  actions  against  the  government  are  prescribed  by  statute.^'^ 

Answer,  Plea  or  Demurrer.  —  It  is  the  duty  of  the  district  attorney  to 
file  a  pleading  and  notice  of  any  set-off  or  counterclaim  within  a  pre- 
scribed time  after  service  of  the  petition.^^  rpj^g  p^^^  ^f  ^j^g  statute  of 
limitations  cannot  be  set  up  in  bar  of  an  action  by  the  United  States." 
But  a  presumption  of  payment  from  lapse  of  time  is  available  against 
the  government,  it  has  been  held.^*  And  the  United  States  may  plead 
the  bar  of  the  statute  in  actions  against  it.^'* 

Set-oflf,  Counterclaim  and  Recoupment.  —  In  actions  by  the  United  States, 
the  defendant  may  present  set-offs,  legal  and  equitable,  to  the  extent  of 
the  demand  made  or  property  claimed,  precisely  as  in  actions  between 


[b]  In  suits  in  the  court  of  private 
land  claims  to  confirm  claims,  the  gov- 
ernment is  a  proper  and  necessary- 
party.  United  States  r.  Conway,  175 
U.  S.  60,  69,  20  Sup.  Ct.  13,  44  L.  ed. 
72. 

In  action  to  restrain  federal  officer, 
the  United  States  is  not  a  necessary 
party.     See   13   Standard  Proc.  38. 

In  action  hy  Indian,  see  12  Standard 
Proc.  48. 

Intervention  hy  United  States,  see 
14  Standard  Proc.  322. 

48.  Dugan  v.  United  States,  3 
Wheat.   (U.  S.)   172,  4  L.  ed.  362. 

[a]  Actions  on  contracts  entered 
into  by  a  federal  officer  acting  solely 
on  behalf  of  the  government  within 
the  scope  of  his  authority  must  be 
brought  in  the  name  of  the  govern- 
ment. Bainbridge  v.  Downie,  6  Mass. 
253;  Baleombe  f.  Northrup,  9  Minn. 
172,  dismissing  action  brought  by  agent. 

[b]  On  a  bill  endorsed  to  an  officer, 
the  government  may  sue  in  its  own 
name  when  it  alone  is  interested  in  the 
subject  matter.  Dugan  v.  United 
States,  3  Wheat.  (U.  S.)  172,  4  L.  ed. 
362. 

49.  Benton  v.  Woolsey,  12  Pet.  (U. 
S.)  27,  9  L.  ed.  987. 

50.  24  St,  at  L.  506;  U.  S.  Comp.  St., 
1916  §  1576. 

fa]  The  manner  of  serving  process 
is  by  causing  a  copy  of  the  petition 
filed  to  be  served  on  the  district  at- 
torney of  the  district  where  suit  is 
brought,  and  by  mailing  a  copy  to  the 
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attorney  general,  and  by  filing  an  affi- 
davit of  proof  of  service.  Reid  Wreck- 
ing Co.  V.  United  States,  202  Fed.  314. 
[b]  Section  24  (20)  of  the  judicial 
code  does  not  prescribe  any  system  of 
process  to  be  followed  but  the  statute 
implies  that  the  district  court  may  fol- 
low their  established  process  or  adopt 
that  prescribed  by  the  code  for  the 
guidance  of  the  court  of  claims.  Mill 
Creek  v.  M.  Nav.  &  E.  Co.  v.  United 
States,  246  Fed.  1013. 

51.  24  St.  at  L.  506. 

[a]  A  succinct  statement  of  facts 
upon  which  the  claim  is  based  must  be 
included.  United  States  v.  Stratton, 
88  Fed.  54,  31  C.  C.  A.  384.  See  Stuart 
r.  United  States,  18  Wall.  (U.  S.)  84, 
21  L.  ed.  816,  9  Ct.  CI.  60. 

52.  24  St.  at  L.  506;  U.  S.  Comp. 
St.,  1916  §  1576;  Charles  Warner  Co. 
V.  United  States,  101  Fed.  884. 

[a]  Omission  to  file  in  time  is  an 
irregularity  which  may  be  waived. 
Charles  Warner  Co.  r.  United  States, 
101   Fed.   884. 

[b]  That  notice  is  not  on  a  sepa- 
rate paper  from  the  answer  is  a  ques- 
tion of  form  at  most.  Charles  Warner 
Co.  V.  United  States,  101  Fed.  884,  896. 

53.  See  18  Standard  Proc.  1030. 

54.  Chesapeake  &  Delaware  Canal 
Co.  V.  United  States,  223  Fed.  926,  139 
C.  C.  A.  406,  L.  E.  A.  1916B,  734.  But 
see  contrarv  dictum  in  United  States 
r.  Thompson,  98  U.  S.  486,  25  L.  ed. 
194. 

55.  See  18  Standard  Proc.  1025, 
and  1039. 
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individuals,'*^  except  that  affirmative  relief  beyond  the  demand  or  prop- 
erty in  controversy  cannot  be  had.^^  But  it  is  a  condition  precedent 
that  the  claim  shall  have  been  presented  to  the  proper  accounting  officer 
and  have  been  disallowed,  except  in  certain  cases  when  the  defendant 
■was  unable  to  do  so.^^    The  government  may  plead  a  set-off  in  an  action 

against  it.^^ 

I  Triad  and  Judgment.  —  I^  suits  "by  the  United  States,  courts  or 
chancery  may  grant  relief  on  such  conditions  as  are  just  and  reason- 
able, to  the  same  extent  it  may  impose  conditions  in  like  suits  by  indi- 
vidu'als.""  It  is  the  duty  of  the  court,  not  the  jury,  to  determine  whether 
a  claim  had  been  so  presented  and  disallowed  that  it  may  be  admitted  on 
the  trial  as  a  set-off.^^  An  execution  on  a  judgment  in  favor  of  the  gov- 
ernment cannot  be  enjoined  by  a  suit  in  equity  against  the  government 
eo  nomine.^2  But  the  federal  court,  as  a  court  of  law  may  stay  execu- 
tion pending  the  investigation  of  credits  to  be  given  on  the  judgment.^* 
A  judgment  debtor  may  claim  exemption  from  execution  on  a  judgment 
in  favor  of  the  United' States.*^" 

In  actions  against  the  government,  it  is  provided  that  the  course  of  pro- 
cedure shall  be  in  accordance  with  the  established  rules  of  the  respective 
courts,  and  such  additions  and  modifications  thereof  as  the  court  may 
adopt."^  The  right  to  a  jury  trial  does  not  extend  to  such  suits  as  they 
are  not  suits  at  common  law.'^^   Statute  makes  it  the  duty  of  the  court 


56.  Schaumburg  v.  United  States, 
103  U.  S.  667,  26  L.  ed.  599;  Carlisle 
V.  Cooper,  64  Fed.  472,  12  C.  C.  A.  235; 
United  States  v.  American  Sur.  Co.. 
110  Fed.  913. 

See  the  title  "Set-Off,  Counterclaim 
and  Recoupment." 

[a]  Claims  for  unliquidated  dam- 
ages cannot  be  pleaded  by  way  of  set- 
off against  the  government.  United 
States  V.  Eobeson,  9  Pet.  (U.  S.)  319, 
325,  9  L.  ed.  142. 

[b]  Assignee  of  claim  against  gov- 
ernment cannot  plead  it  by  way  of 
set-off.  United  States  v.  Eobeson,  9 
Pet.  (U.  S.)  319,  9  L.  ed.  142;  United 
States  r.  Buchanan,  8  How.  (U.  S.)  83, 
12  L.  ed.  997. 

57.  United  States  v.  Thompson,  98 
U.  S.  486,  25  L.  ed.  194;  United  States 
V.  Nipissing  Mines  Co.,  206  Fed.  431, 
124  C.  C  A.  313;  Carlisle  v.  Cooper,  64 
Fed.  472,  12  C.  C.  A.  235. 

58.  Eev.  St.,  §  951;  U.  S.  Comp.  St. 
1916,  §  1588;  United  States  v.  Pierson, 
145  Fed.  814,  76  C.  C.  A.  390;  United 
States  V.  Kerr,  196  Fed.  503. 

59.  Barry  v.  United  States,  229  U. 
S.  47,  33  Sup.  Ct.  681,  57  L.  ed.  1060; 
Baxter  r.  United  States,  32  Ct.  CI.  75. 

60.  United  States  v.  Debell,  227 
Fed.   775,  142   C.  C.  A.  299,  this  may 


be  done  even  though  the  conditiong 
may  not  be  enforceable  in  any  other 
way. 

61.  United  States  v.  Patrick,  73  Fed. 
800,  20  C.  C.  A.  11. 

62.  United  States  f.  Thompson,  98 
U.  S.  486,  25  L.  ed.  194;  United  States 
V.  McLemore,  4  How.  (U.  S.)  286,  11 
L.  ed.  977;  Buckley  v.  United  States, 
196  Fed.  429;  Managas  v.  Lieberth,  1 
P.  E.  Fed.  315. 

[a]  But  an  injunction  against  the 
ofllcer  may  be  granted  when  the  judg- 
ment is  obtained  by  mistake  or  fraud 
and  there  is  no  jurisdiction  in  the 
court  rendering  it.  Managas  r.  Lie- 
berth,  1  P.  E.  Fed.  315.  But  compare 
Buckley  v.  United  States,  196  Fed.  429. 

63.  United  States  v.  McLemore,  4 
How.    (U.  S.)    286,  11   L.   ed.  977. 

64.  See  16  Standard  Proc.  122. 

65.  24  St.  at  L.  506;  U.  S.  Comp.  St. 
1916,  §  1575.  See  Mill  Creek  &  M.  N". 
&  E.  Co.  v.  United  States,  246  Fed. 
1013,  the  district  court  may  follow 
their  established  procedure  or  follow 
that  of  the  court  of  claims. 

66.  See  16  Standard  Proc.  876, 
note  36.  The  statute  so  provides.  See 
U.  S.  Comp.  Sts.  1916,  §  991,  (20). 
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to  cause  a  written  opinion  to  be  filed  in  the  cause  setting  forth  the  spe- 
cific findings  of  facts  therein  and  the  conclusions  of  law  and  to  render 
judgment  thereon.'^^   But  execution  cannot  issue.*^^ 

J.  Appeal  and  Review.  —  In  civil  cases  the  United  States  may  ap- 
peaP^  or  prosecute  writ  of  errorJ''  So  also  judgments  in  favor  of  the 
United  States  may  be  reviewed  on  appeal  or  error.^^ 

K.  CosTS.^2 — Costs  cannot  be  awarded  against  the  United  States^* 


67.  United  States  v.  Stratton,  88 
Fed.  54,  31  C.  C  A.  384;  Hyams  f. 
United  States,  139  Fed.  997. 

[a]  The  opinion  is  not  to  be  re- 
garded as  the  usual  opinion  of  the  trial 
judge,  but  must  be  accepted  as  part 
of  the  record.  United  States  v.  Swift, 
139  Fed.  225,  71  C.  C.  A.  351;  Hyams 
V.  United  States,  139  Fed.  997. 

68.  United  States  v.  Barber,  17 
Sercr.   &  E.    (Pa.)    348. 

Execution  against  states,  see  the 
title   "States  and  Territories." 

69.  United  States  v.  Ady,  76  Fed. 
359,  22  0.  C.  A.  223.  See  2  Standard 
Proc.  195. 

[a]  From  all  judgments  of  the 
court  of  claims  adverse  to  it,  the  Unit- 
ed Stales  may  appeal  to  the  supreme 
court  of  the  United  States.  United 
States  V.  Davis,  131  U.  S.  36,  9  Sup.  Ct. 
657,  33  L.  ed.  93. 

[b]  From  judgments  of  the  district 
court  rendered  under  the  statute  giv- 
ing it  concurrent  jurisdiction  "with  the 
court  of  claims,  (1)  the  United  States 
may  appeal  to  the  supreme  court  with- 
out regard  to  amount  (United  States 
V.  Davis,  131  U.  S.  36,  9  Sup.  Ct.  657, 
33  L.  ed.  93;  United  States  u.  Yukerg, 
60  Fed.  641,  9  C.  C.  A.  171),  or  (2)  it 
may  appeal  to  the  circuit  court  of  ap- 
peals. United  States  r.  Ady,  76  Fed. 
359,  22  C.  C.  A.  223. 

[c]  From  a  judgment  of  the  court 
of  private  land  claims,  the  government 
may  appeal  to  the  supreme  court.  Unit- 
ed States  r.  Conwav,  175  U.  S.  60,  69, 
20  Sup.  Ct.  13,  44  L.  ed.  72. 

[d]  Within  six  months,  the  govern- 
ment must'  appeal.  Butt  v.  United 
States,  126  Fed.  794.  See  United 
States  V.  Foreman,  5  Okla.  237,  48  Pac. 
92. 

[e]  Without  the  affidavit  or  secur- 
ity (1)  required  in  other  cases,  and 
without  the  payment  of  costs,  the  gov- 
ernment mav  appeal.  United  States  f. 
Barber,  17  Serg.  &  R.  (Pa.)  348.  But 
see  State  r.  United  States,  8  Blaekf. 
(Ind.)    252;   United  States  v.  Choctaw 
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O.  &  G..R.  Co.,  3  Okla.  404,  41  Pac.  729. 
(2)  The  federal  statute  specifically 
[trovides  that  no  bond  shall  be  re- 
quired of  the  United  States  (Edmon- 
son V.  Bloomshire,  7  Wall.  (U.  S.)  306, 
19  L.  ed.  91;  Providence  Washington 
Ins.  Co.  V.  Wager,  37  Fed.  59;  Garfield 
r.  United  States  ex  rel.  Stevens,  32 
App.  Cas.  [D.  C]  109),  or  (3)_  from 
any  party  acting  by  the  direction  of 
any  department  of  the  government. 
Leonard  v.  Rodda,  5  App.  Cas.  (D.  C.) 
256,  265.  (4)  This  statute  applies  only 
to  the  federal  courts.  United  States 
r.  Choctaw  O.  &  G.  R.  Co.,  3  Okla.  404, 
41  Pac.  729. 

[f]  Without  exceptions,  the  ques- 
tion whether  the  findings  support  the 
conclusions  of  law  may  be  reviewed 
on  seasonable  assignments  of  error. 
United  States  v.  Ady,  76  Fed.  359,  22 
C.  C.  A.  223. 

Review  in  criminal  cases,  see  the 
title   "Review"    and  infra,  II. 

70.  United  States  v.  Ady,  76  Fed. 
359,  22  C.  C.  A.  223. 

71.  See  infra,  this  note. 

[a]  The  supreme  court  has  exclusive 
jurisdiction.  Friteh  v.  United  States, 
248  U.  S.  458,  39  Sup.  Ct.  158,  63  L.  ed. 
359;  Strong  v.  United  States,  40  Fed. 
183. 

[h]  Service  of  writ  of  error  by 
leaving  a  copy  with  the  wife  of  the 
district  attorney  is  insufficient.  Con- 
wav V.  United  States,  2  Wash.  Ter, 
336,  24  Pac.  678. 

[e]  Must  Be  Taken  Within  Six 
Months.  — Butt  V.  United  States,  126 
Fed.  794. 

72.  See  generally  the  title  "Costs." 
Costs      in      mandamus     proceedings 

against    officers,    see    the    title,    "Offi- 
cers." 

73.  U.  S.  —  Stanley  v.  Sehwalby, 
162  U.  S.  255,  272,  16  Sup.  Ct.  754,  40 
L.  ed.  960;  Carlisle  v.  Cooper,  64  Fed. 
472,  12  C.  C.  A.  235;  United  States  v. 
Minneapolis  St.  P.  &  S.  S.  M.  R.  Co., 
235  Fed.  951.  Okla.  — United  States 
f.  Warren,  12   Okla.  350,  71  Pac.  685. 


UNITED  STATES 


229 


unless  authorized  by  statute."*  But  in  actions  by  the  United  States, 
the  defendant  may  be  taxed  with  costs. '^  Under  the  rules  of  the  su- 
preme court,  no  costs  are  allowed  for  or  against  the  United  States.'^'' 

In  determining  what  items  of  costs  may  be  taxed,  the  general  prin- 
ciples governing  other  similar  cases  are  applied,  and  the  state  practice 
is  followed,  when  practicable,  except  where  federal  statute  provides 
otherwise."^ 

II.  CRIMINAL  PROSECUTIONS.  — A.  Jurisdiction.^^  —  A  state 
court  has  no  jurisdiction  of  a  criminal  prosecution  against  an  officer  of 
the  United  States  for  acts  in  excess  of  his  proper  duties.''^ 

B.  Indictment.  —  Indictments  for  making  false  returns  of  census,*" 
for  refusing  to  furnish  information  to  a  census  enumerator,*^  or  for 
making  false  claims  against  the  government,^-  or  for  making  or  using 


Pa.  —  United     States     v.     Barber,     17 
Serg.  &  R.  348. 

I  a]  In  a  suit  to  which,  the  United 
States  is  a  party,  on  behalf  of  either 
any  suitor  or  any  officer  of  the  gov- 
ernment, no  court  can  make  a  direct 
judgment  for  costs  against  the  United 
States.  The  Antelope,  12  Wheat.  (U. 
S.)   546,  6  L.  ed.  723. 

74.  See  the  statutes. 

[a]  In  suits  in  the  district  court 
brought  under  §  24  of  the  judicial 
code,  giving  it  concurrent  jurisdiction 
over  certain  claims,  costs  may  be 
awarded  against  the  United  States  un- 
der §  152,  although  this  section  is  in 
the  chapter  relating  to  the  court  of 
claims.  United  States  v.  Cress,  243  U. 
S.  316,  330,  37  Sup.  Ct.  380,  61  L.  ed. 
746.  See  also  United  States  r.  Har- 
mon, 147  U.  S.  268,  13  Sup.  Ct.  327,  37 
L.  ed.  164, 

75.  Pine  Eiver  Logging  &  Imp.  Co. 
r.  United  States,  186  U.  S.  279,  22  Sup. 
Ct.  920,  46  L.  ed.  1164;  United  States 
r.  Minneapolis  St.  P.  &  S.  S.  M,  Ev. 
Co.,  235  Fed.  951. 

[a]  Eight  rests  on  usage  rather 
than  statutory  enactment.  United 
States  V.  Minneapolis  St.  P.  &  S.  S. 
M.  Ey.  Co.,  235  Fed.  951. 

76.  Oregon  &  Cal.  E.  Co.  v.  United 
States,  243  U.  S.  549,  562,  37  Sup.  Ct. 
443,  61  L.  ed.  890,  rule  24. 

77.  United  States  v.  Minneapolis 
St.  P.  &  S.  S.  M.  Ey.  Co.,  235  Fed.  951. 
See  the  titles  "Costs;"  "United 
States  Courts." 

78.  See  the  titles  "Jurisdiction;" 
"United  States  Courts." 

79.  State  of  Ohio  r.  Thomas,  173 
U.   S.   276,   19  Sup.   Ct.   453,  43   L.   ed. 


699;     In  re  Lewis,  83  Fed.  159;     In  re 
Waite,  81  Fed.  359. 

[a]  Limitation  of  Rule.  —  But  a 
person  is  not  excepted  from  the  juris- 
diction of  the  state  simply  because  he 
is  a  federal  officer.  Nor  will  the  mere 
fact  that  he  claims  the  acts  were  with- 
in the  line  of  his  official  duty  afford 
him  protection,  if  the  acts  are  such  as 
to  show  the  claimed  immunity  is  a 
mere  subterfuge,  and  that  under  no 
fair  consideration  of  his  official  duties, 
could  he  have  assumed  to  have  been 
acting  in  his  official  capacity  when 
the  acts  complained  of  were  done.  In 
re  Waite,  81  Fed.  359.  See  State  v. 
Waite,  101  Iowa  377,  70  N.  W.  596, 

80.  See  infra,     this  note. 

[a]  An  indictment  may  charge  the 
making  of  a  false  and  fictitious  return 
under  a  statute  punishing  the  making 
of  a  false  certificate  and  fictitious  re- 
turn. United  States  v.  Moriarity,  106 
Fed.  886. 

[b]  That  the  return  was  made  to 
the  supervisor  need  not  be  alleged  as 
he  is  the  only  official  to  whom  it  can 
be  made.  LTnited  States  v.  Moriaritv, 
106  Fed.  886. 

[cj  That  the  form  upon  which  the 
return  was  made  was  prescribed  and 
adopted  by  the  director  of  the  census 
need  not  be  alleged.  United  States  v. 
Moriarity,   106   Fed.   886. 

81.  United  States  v.  Sarle,  45  Fed. 
191,  form  of  indictment. 

82.  Bridgeman  r.  United  States,  140 
Fed.  577,  72  C.  C.  A.  145;  United  States 
r.  Corbin,  11  Fed.  238. 

[a]  The  making  and  presenting  of 
a  claim  may  be  charged  in  the  same 
count  without  rendering  it  duplicitous. 
Bridgeman  v.  United  States,   140  Fed. 

Vol.  XXV 


230 


UNITED  STATES 


or  causing  to  be  made  or  used,  a  false  bill,  receipt,  voucher,  etc.,  for  the 
purpose  of  obtaining  payment  or  approval  of  a  claim,^^  or  for  falsely 
making,  forging,  or  counterfeiting,  deeds,  certificates,  or  other  writings 
for  the  purpose  of  obtaining  money  from  the  United  States,^*  or  for 
other  offenses  against  the  laws  of  the  United  States,^^  must  charge  the 
offense  in  accordance  with  the  general  rules  elsewhere  discussed.'^'^ 

C.  Vakiance.  —  The  usual  rules  as  to  proof  and  variance  apply  to 
prosecutions  for  violations  of  the  laws  of  the  United  States.^^ 


577,  587,  72  C.  C.  A.  145,  (following 
Grain  v.  United  States,  162  U.  S.  625, 
16  Sup.  Ct.  952,  40  L.  ed.  1097);  Unit- 
ed States  V.  Franklin,  174  Fed.  161. 

[b]  That  the  claim  was  presented 
to  an  officer  authorized  (1)  to  approve 
or  pay  it  must  be  alleged.  IJnited 
States  V.  Wallace,  40  Fed.  144.  See 
United  States  i:  Franklin,  174  Fed. 
161;  United  States  v.  Strobach,  48  Fed. 
902.  (2)  Alleging  the  presentation  of 
the  claim  to  the  "First  Auditor  of  the 
Treasury"  without  stating  the  name 
of  the  person  holding  the  office  is  suf- 
ficient. United  States  v.  Ambrose,  2 
Fed.  764.  (3)  That  the  officer  is  "an 
officer  in  the  civil,  military  or  naval 
service  of  the  United  States"  need 
not  be  specifically  alleged.  United 
States  V.  Ingraham,  49  Fed.  155. 

[c]  An  intent  to  defraud  the  gov- 
ernment need  not  be  specifically  al- 
leged where  there  is  alleged  a  willful 
attempt  to  obtain  money  on  a  false 
claim,  the  falsity  of  which  is  known 
to  the  defendant.  Bridgeman  v.  United 
States,  140  Fed.  577,  586,  72  C.  C.  A. 
145. 

[d]  Falsity  of  claim  must  be 
shown.  United  States  v.  Franklin,  174 
Fed.  161. 

[e]  The  details  of  the  claim  (1) 
must  be  alleged  when  charging  a  pre- 
sentation of  a  false  etc.,  claim.  But  it 
is  otherwise  when  charging  the  mak- 
ing of  a  false  bill,  voucher,  etc.  Unit- 
ed States  V.  Wallace,  40  Fed.  144.  (2) 
It  is  enough  to  allege  the  substance 
of  the  claim  and  voucher  or  paper, 
without  setting  them  out  in  haec  verba. 
Bridgeman  v.  United  States,  140  Fed. 
577,  72  C.  C.  A.  145. 

[f]  The  different  items  of  an  ac- 
count may  all  be  included  in  one 
count.  Separate  counts  for  each  false 
item  are  not  required.  United  States 
V.  Ambrose,  2  Fed.   764. 

[g]  That  the  claim  was  made  for 
payment  or  approval  must  be  alleged. 
United  States  v.  Ambrose,  2  Fed.  764. 
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83.  Bridgeman  v.  United  States, 
140  Fed.  577,  72  C.  C.  A.  145;  United 
States  V.  Strobach,  48  Fed.  902. 

[aj  To  whom  the  voucher  was  pre- 
sented need  not  be  alleged.  Bridgeman 
V.  United  States,  140  Fed.  577,  589,  72 
C.  C.  A.  145.  Contra,  United  States  v. 
Wallace,  40  Fed.  144. 

[b]  The  manner  of  the  use  of  the 
vouchers  need  not  be  alleged.  Bridge- 
man  V.  United  States,  140  Fed.  577, 
589,  72  C,  C.  A.  145. 

[e]  The  affidavit  must  be  described 
so  the  defendant  is  able  to  identify  it. 
That  the  officer  before  whom  it  was 
taken  was  authorized  to  administer 
oaths  need  not  be  alleged.  United 
States  f.  Ingraham,  49  Fed.  155. 

84.  Staton  v.  United  States,  88  Fed. 
253,  31  C.  C.  A.  521  (construing  indict- 
ment to  be  under  Eev.  St.  §§  5418 
and  5479,  rather  than  §5421);  Howgate 
r.  United  States,  7  App.  Cas.  (D.  C.) 
217. 

[a]  An  allegation  of  sending  a 
"writing  and  affidavit"  is  not  double 
where  the  instrument  is  set  out  and 
it  is  shown  to  be  one  instrument. 
United   States  v.   Corbin,  11  Fed.   238. 

[b]  Whether  the  affidavit  is  false 
in  the  sense  of  being  forged  or  wheth- 
er it  is  false  in  its  statements  must  be 
alleged.  If  the  latter,  falsity  in  ma- 
terial statements  must  be  shown. 
United  States  v.  Corbin,  11  Fed.  238, 
distinguishing  United  States  v.  Staats, 
8  How.  (U.  S.)  41,  12  L.  ed.  979. 

[c]  "Felonious"  intent  need  not 
be  charged.  United  States  v.  Staats, 
8  How.  (U.  S.)  41,  12  L.  ed.  979. 

85.  See  specific  titles  such  as 
"Counterfeiting; "  "Elections;" 
"Forgery;"  Mines  and  Minerals;" 
"Nary  and  Army;"  "Patents;" 
"Pensions  and  Bounties;"  "Post 
Office;"  "Public  Lands;"  "Treason;" 
"War." 

<    86.    See  the  title,  "Indictment  and 
Information. ' ' 
87.     Howgate    v.    United    States,    7 
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D.  Review.  —  Review  in  criminal  eases  in  which  the  United  States 
is  a  party  follow  the  rules  elsewhere  discussed.^*  The  government  has 
no  right  to  appeal  or  prosecute  a  writ  of  error,®^  except  in  so  far  as  it  is 
authorized  by  statute.®"^ 

III.  DISTRICT  OF  COLUMBIA.  —  The  District  of  Columbia  is  a 
municipal  corporation  with  the  right  to  sue  and  be  sued.*^ 


App.  Cas.  (D.  C.)  217.  See  the  title 
"Variance  and  Failure  of  Proof." 

fa]  The  date  when  the  claims  were 
made  and  presented  need  not  be  proved 
as  laid.  Bridgeman  v.  United  States, 
140  Fed.  577,  591,  72  C.  C.  A.  145. 

[b]  Variance  as  to  name  of  de- 
ceased claimant  held  immaterial.  See 
United  States  v.  Bowen,  3  MacArthur 
(D.  C.)  64. 

88.  See  the  titles  "Review;" 
"United  States  Courts."  See  also  the 
titles  "Appeals;"  "Writ  of  Error;" 
and  other  titles  dealing  with  particu- 
lar phases  of  appellate  procedure. 

89.  United  States  r.  Sanges,  144 
U.  S.  310,  12  Sup.  Ct.  609,  36  L.  ed.  445; 
United  States  v.  More,  3  Cranch  (U. 
S.)  159,  2  L.  ed.  397;  United  States  v. 
Baltimore  &  O.  S.  W.  R.  Co.,  159  Fed. 
33,  86  C.  C.  A.  223.  See  generally  the 
title  "Review." 

90.  U.  S.  Comp.  St.  1918,  §  1704. 
34   St.   at  L.   1246;    Act   Mar.   2,   1907, 

e.  2564;  United  States  v.  Bitty,  208 
U.  S.  393,  28  Sup.  Ct.  396,  52  L,  ed. 
543. 

[a]  From  What  Judgments.  —  (1) 
The  act  of  1907  is  directed  to  judg- 
ments rendered  before  the  moment  of 
jeopardy  is  reached.  Tavlor  v.  United 
States,  207  U.  S.  120,  28  Sup.  Ct.  53, 
52  L.  ed.  130.  (2)  It  authorizes  a  writ 
of  error  to  be  taken  from  a  judgment, 
quashing,  setting  aside,  or  sustaining  a 
demurrer  to  an  indictment  where  the 
decision  is  based  on  the  invalidity  or 
the  construction  of  the  statute  on 
which  the  indictment  is  founded 
(United  States  f.  Stevenson,  215  U.  S. 
190,  30  Sup.  Ct.  35,  54  L.  ed.  153; 
United  States  v.  Keitel,  211  U.  S.  370, 
29  Sup.  Ct.  123,  53  L.  ed.  230;   Taylor 

f.  United  States,  207  U.  S.  120,'  28 
Sup.  Ct.  53,  52  L.  ed.  130),  and  (3) 
from  a  decision  arresting  a  judgment 
of  conviction  for  insufficiency  of  the 
indictment,  where  the  decision  is  based 
on  the  invalidity  or  construction  of 
the  statute  on  which  the  indictment  is 
founded  (see  the  statute),  and  (4) 
from    a    decision   sustaining   a    special 


plea  in  bar  when  the  defendant  has 
not  been  put  in  jeopardy.  United 
States  V.  Barber,  219  U.  S.  72,  31  Sup, 
Ct.  209,  55  L.  ed.  99;  United  States 
V.  Celestine,  215  U.  S.  278,  30  Sup.  Ct. 
93,  54  L.  ed.  195.  (5)  In  the  two  cases 
first  named,  the  supreme  court  must 
accept  the  district  court's  interpreta- 
tion of  the  indictment  and  confine  it- 
self to  the  construction  of  the  statute 
involved  in  its  decision.  United  States 
r.  Patten,  226  U.  S.  525,  33  Sup.  Ct. 
141,  57  L.  ed.  333,  44  L.  R.  A.  (N.  S.) 
325;  United  States  v.  Miller,  223  U.  S. 
599,  32  Sup.  Ct.  323,  56  L.  ed.  568; 
United  States  v.  Keitel,  211  U.  S.  370, 
398,  29  Sup.  Ct.  123,  53  L.  ed.  230. 

[b]  From  a  judgment  in  favor  of 
the  defendant,  the  statutes  do  not 
authorize  the  taking  of  an  appeal  or 
writ  of  error  by  the  government.  Unit- 
ed States  V.  Sanges,  144  U.  S.  310,  12 
Sup.  Ct.  609,  36  L.  ed.  445. 

[c]  Under  §  935  of  the  code  of  Dis- 
trict of  Columbia,  that  in  all  criminal 
prosecutions  the  United  States  shall 
have  the  same  right  of  appeal  as  the 
defendant,  provided  that  a  verdict  in 
favor  of  the  defendant  shall  not  be 
set  aside,  it  may  be  assumed  that  a 
writ  of  error  will  lie  to  review  a  judg- 
ment arresting  a  judgment  of  convic- 
tion for  the  insufficiency  of  the  in- 
dictment, or  one  sustaining  a  special 
plea  in  bar  when  the  defendant  has 
not  been  put  in  jeopardy,  but  a  writ  of 
error  does  not  lie  upon  a  judgment 
based  upon  a  verdict  of  not  guilty,  for 
the  purpose  of  obtaining  an  opinion 
upon  exceptions  taken  at  the  trial  that 
may  serve  as  a  rule  of  observance  in 
future  cases.  United  States  v.  Evans, 
213  U.  S.  297,  29  Sup.  Ct.  507,  53  L, 
ed.  803;  United  States  v.  Evans,  28 
App.  Cas.  (D.  C.)  264,  30  App.  Cas.  58. 

91.  Metropolitan  R.  Co.  v.  District 
of  Columbia,  132  U.  S.  1,  10  Sup.  Ct. 
19,  33  L.  ed.  231;  United  States  V. 
Cella,  37  App.  Cas.  (D.  C.)  423;  Mc- 
Bride  v.  Ross,  13  App.  Cas.  (D.  C.) 
576.  See  the  title  "Municipal  Corpor- 
ations." 
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Crimes  committed  in  the  district,  except  mere  violations  of  police  and 
municipal  regulations,^^  are  crimes  against  the  United  States,  and  must 
be  prosecuted  in -the  name  of  the  United  States,^^  and  tried  in  the  su- 
preme court  of  the  district  holding  a  special  term  as  a  criminal  court."* 

The  Judicial  power  of  the  District  of  Columbia  is  vested  in :  first,  in- 
ferior courts,  namely  the  justices  of  the  peace  and  the  police  court," 
and  second,  superior  courts,  namely  the  supreme  court  of  the  district,®* 
the  court  of  appeals  of  the  district,"  and  the  supreme  court  of  the 


[a]  District  is  subject  to  ordinary 
rules  of  procedure  governing  private 
persons.  Metropolitan  K.  Co.  v.  District 
of  Columbia,  132  U.  S.  1,  10  Sup.  Ct. 
19,  3.3  L.  ed.  231. 

[b]  Ordinary  actions  to  be  in  the 
name  of  the  district  and  not  in  the 
name,  of  the  commissioners.  McBride 
V.  Eoss,  13  App.  Cas.  (D.  C.)  576. 

[e]  District  Is  Liable  for  Costs. 
Brown  v.  MacFarland,  22  App.  Cas.  (D. 
C.)    412. 

[d]  District  Need  Not  Gire  Appeal 
Bond.  —  District  of  Columbia  v.  Roth, 
18  App.  Cas.  (D.  C.)   547. 

92.  United  States  v.  Cella,  37  App. 
Cas.  (D.  C.)  423. 

93.  United  States  v.  Cella,  37  App. 
Cas.  (D.  C.)  423. 

94.  Hyde  v.  Shine,  199  U.  S.  62,  77, 
25  Sup.  Ct.  760,  50  L.  ed.  90.  See  Unit- 
ed States  V.  Baltimore  &  0.  E.  Co.,  26 
App.  Cas.   (D.  C.)   581. 

95.  Callan  v.  Wilson,  127  U.  S.  540, 
8  Sup.  Ct,  IS'Ol,  32  L.  ed.  223;  Groflf  f. 
Miller,  20  App.  Cas.  (D.  C.)  353. 

fa]  Police  court  is  not  a  United 
States  court.  United  States  f.  Mills, 
11  App.  Cas.  (D.  C.)  500. 

96.  In  re  MacFarland,  30  App.  Cas. 
(D.  C.)  365;  Moss  V.  United  States,  23 
App.  Cas.  (D.  C.)  475,  deemed  a  "court 
of  the  United  States."  See  Brown  v. 
Slater,  23  App.  Cas.  (D.  C.)  51  (as  to 
certiorari  to  remove  cause  from  jus- 
tice of  the  peace  to  supreme  court) ; 
Bradford  v.  Brown,  22  App.  Cas.  (D. 
C.)  455. 

[a]  The  supreme  court  has  general 
jurisdiction  (1)  in  law  and  equity 
(Metropolitan  R.  Co.  v.  Moore,  121  U. 
S.  558,  7  Sup.  Ct.  13.34,  30  L.  ed.  1022) 
and  (2)  has  jurisdiction  of  appeals 
from  the  police  court  (Callan  v.  Wil- 
son, 127  U.  S.  540,  551,  8  Sup.  Ct.  1301, 
32  L.  ed.  223),  and  (3)  from  the  jus- 
tice of  the  peace.  Groff  v.  Miller,  20 
App.  €as.  (D.  C.)  353. 
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[b]  The  supreme  court  shall  hold 
general  and  special  terms,  (1)  the  lat- 
ter to  be  known  as  the  circuit  court, 
the  equity  court,  the  criminal  court, 
the  probate  court  and  the  district 
court  of  the  United  States.  United 
States  f.  Baltimore  &  O.  E.  Co.,  26 
App.  Cas.  (D.  C.)  581.  (2)  Common- 
law  actions  are  to  be  tried  in  the  spe- 
cial term  known  as  the  circuit  court 
which  affords  the  parties  a  jury  trial. 
United  States  v.  Baltimore  &  O.  E.  Co., 
26  App.  Cas.  (D.  C.)  581,  590.  (3) 
Sitting  as  a  district  court,  of  the 
United  States,  it  has  jurisdiction  of  a 
libel  to  condemn  prizes  of  war.  United 
States  V.  Sampson,  19  App.  Cas.  (D. 
C.)   419. 

97.     See  infra  this  note. 

[a]  The  court  of  appeals  has  no 
supervisory  power  over  the  inferior 
courts  of  the  district.  In  re  MacFar- 
land, 30  App.  Cas.   (D.  C.)   365,  390. 

[b]  Appeals  from  the  supreme 
court  when  sitting  as  a  district  court 
of  the  United  States  cannot  be  taken 
to  the  court  of  appeals  but  must  be 
taken  to  the  appropriate  federal  court. 
United  States  f.  Sampson,  19  App. 
Cas.    (D.    C.)    419,  432. 

[c]  Judgments  of  court  of  claims 
are  not  reviewable  by  the  court  of  ap- 
peals of  the  district.  Butler  r.  Indian 
Pro.  Assn.,   34  App.  Cas.    (D.   C.)    284, 

[d]  When  appeal  from  judgment  on 
appeal  from  justice  will  lie  to  the 
court  of  appeals,  see  Groff  v.  Miller, 
20  App.  Cas.    (D,   C.)   353, 

[e]  Certiorari  to  police  court  will 
not  lie  from  court  of  appeals.  Sulli- 
van V.  District  of  Columbia,  19  App. 
Cas.    (D.  C.)    210./ 

ff]  Appeals  from  decisions  of  the 
commissioner  of  patents  to  the  court 
of  appeals,  see  United  States  v.  Duell, 
172  U.  S.  576,  19  Sup.  Ct.  286,  43  L. 
ed.  559;  Smith  r.  Muller,  75  Fed.  612, 
See  the  title  "Patents." 
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United  States.'*  A  house  of  congress  has  no  jurisdiction  to  refer  claims 
against  the  District  of  Columbia  to  the  court  of  clairas.^^ 

IV  CLAIMS  AGAINST  UNITED  STATES.  —  A.  Jurisdiction  of 
AND  Proceedings  in  Court  of  Claims.  —  1.  Jurisdiction  of  Court  of 
Claims.  — a.  In  General.  — "ThQ  jurisdiction  of  the  court  of  claims  is 
limited  to  that  prescribed  by  the  various  acts  of  congress  on  the  sub- 
iect  ^  The  jurisdiction  of  the  court  generally  is  prescribed  m  the  judi- 
cial code,2  but  jurisdiction  of  particular  claims  and  suits  is  sometimes 
conferred  by  congress  by  special  acts.'  ,    „  , 

The  judicial  code  provides  that  the  court  of  claims  shall  have  juris- 
diction to  hear  and  determine*  all  claims,''  except  for  pensions,"  founded 
upon  the  constitution  of  the  United  States  or  any  law  of  congress,^  upon 


98.  See  Act  March  3,  1911,  c.  231. 
§§250-251,  36  St.  at  L.  1159;  Comp. 
Sta.,  1916,  §§  1227,  1228,  and  the  title, 
"United   States  Courts." 

99.  Strachan  v.  District  of  Colum- 
bia, 20  Ct.  CI.  484. 

1.  Sehillinger  t\  IJnited  States,  155 
U.  S.  163,  15  Sup.  Ct.  85,  39  L.  ed. 
108,  30  Ct.  CI.  480.  See  United  States 
V.  Babcoclc,  250  U.  S.  328,  39  Sup.  Ct. 
464,  63  L.  ed.  1011,  holding  there  is  no 
jurisdiction  of  claims  under  Comp.  St. 
§  6403. 

[a]  Reason  for  Limitation  of 
Power.  —  "The  United  States  cannot 
be  sued  in  their  courts  without  their 
consent,  and  in  granting  such  consent. 
Congress  has  an  absolute  discretion  to 
specify  the  cases  and  contingencies  in 
■which  the  liability  of  the  government 
is  submitted  to  the  courts  for  judicial 
determination.  Beyond  the  letter  of 
such  consent,  the  courts  may  not  go, 
no  matter  how  beneficial  they  may 
deem  or  in  fact  might  be  their  pos- 
session of  a  larger  jurisdiction  over 
the  liabilities  of  the  government." 
Schillinger  v.  United  States,  155  U.  S. 
163,  166,  15  Sup.  Ct.  85,  39  L.  ed.  108. 
[b]  The  action  of  the  interstate 
commerce  commission  cannot  be  re- 
viewed either  directly  or  indirectly. 
Denver  &  E.  G.  E.  E.  Co.  t*.  United 
States,  50  Ct.  CI.  382. 

2.  See  infra,  this  section. 

3.  See  the  various  special  acts  and 
also  Turner  v.  United  States,  51  Ct. 
CI.  125  (under  35  St.  at  L.  444); 
Thierman  v.  United  States,  51  Ct.  CI. 
35,  where  jurisdiction  over  a  certain 
claim  for  damages  sounding  in  tort 
was  conferred. 

4.  Jud.   Code,    §145    (1). 

[a]      The  words  "hear  and  deter- 


mine" imply  an  adjudication  conclu- 
sive as  between  the  parties,  in  the 
nature  of  a  judgment  or  award.  Har- 
mon f.  United  States,  43  Fed.  560. 

5.  Jud.  Code,  §145,  (1);  United 
States  f.  New  York  &  O.  S.  S.  Co.,  216 
Fed.  61,  132  C.  C.  A.  305. 

[a]      The  words   "all   claims"    are 
limited  by  the  provision  ' '  in  respect  of 
which   claims    the   party   would   be   en- 
titled   to    redress    against    the    United 
States,  either  in  a  court  of  law,  equity, 
or  admiralty,  if  the  United  States  were 
suable."     The  effect  of  the  act  is  to 
provide  that  if  a  party  has  a  claim  of 
the  classes  named  in  the  act  which  he 
would  otherwise  have  a  right  to  pros- 
ecute   in    a    court    of    law,    equity,    or 
admiralty,    he    is    not    debarred    from 
suing  on  it  by  reason  of  the  fact  that 
the    United    States    is    the     adversary 
party.    But  if,  aside  from  the  fact  that 
the    adversary    party    is    the    United 
States,  there  exists  any  reason  or_  rule 
of   law   why    the    court    has   not   juris- 
diction of  the  claim,  then  the  act  doea 
not  confer  it.     Sioux  City  &  St.  P.  E. 
Co.  V.  United  States,  36  Fed.  610,  611. 
[b]     The    words    "all    claims"    in- 
cludes claims  of  aliens  as  well  as  claims 
of  citizens.    United  States  v.  New  York 
&  O.  S.  S.  Co.,  216  Fed.  61,  132  C.  C. 
A.  305.     See  also  Jud.  Code,  §  155. 

6.  Jud.  Code,  §145,  (1);  Cole  v. 
United  States,  29  Ct.  CI.  47;  Gordon 
V.  United  States,  26  Ct.  CI.  307. 

7.  Jud.  Code,  §145,  (1);  United 
States  V.  Laughlin,  249  U.  S.  440,  39 
Sup.  Ct.  340,  63  L.  ed.  696  (claims 
under  Act  March  26,  1908,  §2,  Comp. 
Sts.  §4492);  Hijo,  v.  United  States, 
194  U.  S.  315,  320,  24  Sup.  Ct.  727,  48 
L.  ed.  994  (Spanish  war  claims);  Doo- 
ley  V.  United  States,  182  U.  S.  222,  21 
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any  regulation  of  an  executive  department,^  upon  any  contract,  express 
or  implied,  with  the  government  of  the  United  States,^  or  for  damages. 


Sup.  Ct.  762,  45  L.  ed.  1074;  New- 
comber  V.  United  States,  51  Ct.  CI. 
408;  Nephews  v.  United  States,  43  Ct. 
CI.  430  (Spanish  war  claims) ;  Stovall 
V.  United   States,   26   Ct.   CI.   226. 

[a]  Eevenue  Laws.  —  A  cause  of 
action  for  the  recovery  of  customs  du- 
ties illegally  exacted  upon  merchan- 
dise alleged  not  to  have  been  imported 
from  a  foreign  country  is  within  the 
iurisdiction  of  the  court  of  claims, 
boolev  r.  United  States,  182  U.  S.  222, 
21  Sup.  Ct.  762,  45  L.  ed.  1074.  See 
comment  on  this  case  in  Christie  Street 
Com.  Co.  V.  United  States,  126  Fed. 
991. 

[b]  A  suit  to  recover  back  internal 
revenue  taxes  unlawfully  collected  is 
within  the  jurisdiction  of  the  court  of 
claims.  United  States  v.  Savings  Bank, 
14  Otto  (U.  S.)  728,  26  L.  ed.  908; 
Christie  Street  Com.  Co.  V.  United 
States,  126  Fed.  991. 

[e]  An  action  based  on  an  act  for 
relief  of  the  widow  of  an  army  officer 
which  directs  the  proper  accounting 
oflBcers  to  "settle  and  adjust"  her 
claim  is  within  the  jurisdiction  of  the 
court  of  claims,  the  duties  of  said  of- 
ficers under  said  act  being  ministerial 
and  not  judicial.  McLean  v.  United 
States,  226  U.  S.  374,  33  Sup.  Ct.  122, 
57  L.  ed.  260,  affirming  45  Ct.  CI.  95. 

[d]  The  court  has  jurisdiction  of  an 
action  to  recover  excess  payments  for 
public  lands,  under  a  statute  directing 
the  secretary  of  the  interior  to  cause 
such  repayment  to  be  made,  where  no 
questions  of  fact  are  involved.  Med- 
bury  V.  United  States,  173  U.  S.  492, 
19  Sup.  Ct.  503,  43  L.  ed.  779,  34  Ct. 
CI.  545. 

[e]  Direct-tax  Claims.  —  Sams  v. 
United  States,  35   Ct.   CI.  151. 

[f]  Claims  for  bounty  for  the  des- 
truction of  the  enemy's  vessels  in  time 
of  war.  Sampson  v.  United  States,  35 
Ct.  CI.  578.  See  Crozier  v.  Krupp,  224 
U.  S.  290,  302,  32  Sup.  Ct.  488,  56  L. 
ed.  771. 

[g]  A  claim  by  a  state  arising  under 
an  act  of  congress  is  within  the  juris- 
diction of  the  court  of  claims.  United 
States  V.  Louisiana,  123  U.  S.  32,  8  Sup. 
Ct.  17,  31  L.  ed.  69,  23  Ct.  Cl.  484,  fol- 
lowed   in    United    States   v.   Alabama, 
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123  U.  S.  39,  8  Sup.  Ct.  21,  31  L.  ed. 
73. 

[h]  Witness  Fees.  —  There  being  no 
statute  assuring  compensation  to  wit- 
nesses before  congress,  the  court  of 
claims  has  no  jurisdiction  over  an 
action  for  such  fees.  Lilley  v.  United 
States,  14  Ct.  Cl.  539. 

8.  Judicial  Code,  §145,  (1);  Neph- 
ews V.  United  States,  43  Ct.  Cl.  430. 

9.  Jud.  Code,  §145,  (1);  Eastern 
Extension,  A.  &  C.  Tel.  Co.  v.  United 
States,  231  U.  S.  326,  34  Sup.  Ct.  57, 
58  L.  ed.  250;  Bigby  v.  United  States, 
188  U.  S.  400,  23  Sup.  Ct.  468,  47  L.  ed. 
519;  Russell  V.  United  States,  182  U.  S. 
516,  21  Sup.  Ct.  899,  45  L.  ed.  1210,  36 
Ct.  Cl.  581;  Landford  v.  United  States, 
101  U.  S.  341,  25  L.  ed.  1010,  15  Ct.  Cl. 
632. 

["a]  Contract  and  Tort  Distinguished. 
When  the  government,  by  such  formal 
proceedings  as  are  necessary  to  bind  it, 
takes  for  public  use,  as  for  an  arsenal, 
custom-house,  or  fort,  land  to  which  it 
asserts  no  claim  of  title,  but  admits 
the  ownership  to  be  private  or  individ- 
ual, there  arises  an  implied  contract 
to  pay  the  owner  its  just  value,  and  a 
court  of  claims  has  jurisdiction  of  such 
a  claim.  But  when  the  government 
claims  that  it  is  dealing  with  its  own, 
and  recognizes  no  title  superior  to  its 
own,  the  government,  or  the  officers 
who  seize  such  property,  are  guilty  of  a 
tort,  if  the  property  be  in  fact  private. 
No  implied  contract  to  pay  can  arise 
in  such  ease  any  more  than  in  the  case 
of  such  a  transaction  between  individ- 
uals. No  contract  for  use  and  oc- 
cupation would,  in  the  latter  case,  be 
implied,  and  the  court  of  claims  has 
no  jurisdiction.  Langford  v.  United 
States,  101  U.  S.  341,  25  L.  ed.  1010, 
15  Ct.  Cl.  632,  followed  in  Bigby  v. 
United  States,  188  U.  S.  400,  407,  23 
Sup.  Ct.  468,  47  L.  ed.  519;  Hill  v. 
United  States,  149  U.  S.  593,  13  Sup. 
Ct.  1011,  37  L.  ed.  862. 

[b]  An  action  for  the  use  of  patented 
articles  is  (1)  within  the  jurisdiction 
of  the  court  of  claims,  if  it  is  founded 
on  a  contract  express  or  implied,  but 
not  otherwise.  A  mere  infringement, 
which  is  only  a  tort,  creates  no  cause 
of  action  cognizable  in  such  court. 
(United  States  v,  Berdan  Firearms  Mfg. 
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liquidated  or  unliquidated/"  in  cases  not  sounding  in  tort,^^  in  respect 


Co.,  156  U.  S.  552,  15  Sup.  Ct.  420,  39 
L.  ed.  530,  30  Ct.  CI.  491;  Schillinger 
V.  United  States,  155  U.  S.  163,  168,  15 
Sup.  Ct.  85,  39  L.  ed.  108,  30  Ct.  CI. 
480.  See  Farnham  v.  United  States, 
240  U.  S.  537,  36  Sup.  Ct.  427,  60  L.  ed. 
786;  Hartman  r.  United  States,  35  Ct. 
CI.  106;  Forehand  v.  United  States,  23 
Ct,  CI.  477),  except  (2)  in  so  far  as 
jurisdiction  is  conferred  by  the  act  of 
June  25,  1910,  36  St.  at  L.  851.  E.  W. 
Bliss  Co.  V.  United  States,  53  Ct.  CI. 
47.  (3)  But  it  is  not  necessary  that  it 
appear  by  the  express  declaration  of 
the  parties  that  the  use  of  a  patented 
article  was  with  the  patentee's  assent, 
and  that  there  was  an  agreement  or 
meeting  of  the  minds  as  to  the  compen- 
sation for  the  use.  This  may  be  shown 
by  the  conduct  ot  the  parties.  United 
States  V.  Anciens  Etablissements,  224 
U.  S.  309,  32  Sup.  Ct.  479,  56  L.  ed. 
778.  (4)  Under  the  act  of  1910,  the 
owner  can  sue  for  infringement,  but  a 
licensee  cannot.  E.  W.  Bliss  Co.  v. 
United  States,  53  Ct.  CI.  47. 

[c]  But  a  cause  of  action  upon  a 
contract  for  secret  services  made  be- 
tween the  president  and  a  claimant  is 
not  within  the  jurisdiction  of  the  court 
of  claims.  Totten  v.  United  States,  92 
U.  S.  105,  23  L.  ed.  605,  11  Ct.  CI.  182; 
DeArnaud  v.  United  States,  26  Ct.  CI, 
370. 

10.  Jud.  Coi\e.  §145,  (1);  Myerle  v. 
Ignited  States,  33  Ct.  CI.  1. 

[a]  A  petition  to  cancel  a  judgment 
lien  illegally  filed  on  the  property  of 
a  judgment  debtor  of  the  United  States 
is  not  a  claim  "for  damages  liquidated 
or  unliquidated."  Holmes  v.  United 
States,  78  Fed.  513. 

11.  Jud.  Code,  §145,  (1);  Herrera 
V.  United  States,  222  U.  S.  558,  563,  32 
Sup.  Ct.  179,  56  L.  ed.  316;  Wm. 
Cramp  &  Sons  S.  &  E.  Bldg.  Co.  v. 
United  States,  216  U.  S.  494,  30  Sup. 
Ct.  392,  54  L.  ed.  587;  Bibgy  v.  United 
States,  188  U.  S.  400,  23  Sup.  Ct.  468, 
47  L.  ed.  519;  Schillinger  r.  United 
States,  155  U.  S.  163,  15  Sup.  Ct.  85,  39 
L.  ed.  108,  30  Ct.  CI.  480;  Hill  v. 
United  States.  149  U.  S.  593,  13  Sup. 
Ct.  ion,  37  L.  ed.  862;  Langford  r. 
United  States,  101  U,  S.  341,  25  L.  ed. 
1010,  15  Ct.  CI.  632;  Gibbons  v.  United 
States,  8  Wall.   (U.  S.)   269,  19  L.  ed. 


453,  7  Ct.  CI.  105;     Thierman  v.  United 
States,  51  Ct.  CI.  35. 

[a]  The  words  "not  sounding  in 
tort"  are  referable  only  to  the  fourth 
class  of  cases  enumerated  in  the  stat- 
ute, and  modify  the  words,  "actions 
for  damages,  liquidated  or  unliqui- 
dated." Doolev  V.  United  States,  182 
U.  S.  222,  224,  21  Sup.  Ct.  762,  45  L.  ed. 
1074. 

[b]  There  is  no  jurisdiction  of  de- 
mands founded  on  torts,  but  ' '  the  de- 
mand sued  on  must  be  founded  on  a 
convention  between  the  parties  —  'a 
coming  together  of  minds.'  "  Eussell 
r.  United  States,  182  U.  S.  516,  530,  21 
Sup.  Ct.  899,  45  L.  ed.  1210. 

[c]  By  framing  his  claim  as  upon 
an  implied  contract,  a  claimant  cannot 
evade  the  prohibition  against  enter- 
taining claims  for  damages  sounding  in 
tort.  Harley  r.  United  States,  198 
U.  S.  229,  234.  25  Sup.  Ct.  634,  49  L.  ed. 
1029,  40  Ct.  CI.  525;  Bigby  v.  United 
States,  188  U.  S.  400,  23  Sup.  Ct.  468, 

47  L.  ed.  519;  Hill  r.  United  States, 
149  U.  S.  593,  59S,  590,  13  Sup.  Ct.  1011, 
37  L.  ed.  862;  E.  W.  Bliss  Co.  f.  United 
States,  53  Ct.  CI.  47;  Castelo  v.  United 
States,  51  Ct.  CI.  221. 

[d]  An  action  for  damages  for  the 
seizure  and  detsntion  of  a  vessel  b.y  the 
United  States  in  time  of  war  is  one 
sounding  in  tort,  of  which  the  court 
has  no  jurisdiction.  Herrera  v.  United 
States.  222  U.  S.  558,  563,  32  Sup.  Ct. 
179,  56  L.  ed.  316;  Hijo  v.  United 
States,  194  U.  S.  315,  24  Sup.  Ct.  727, 

48  L.  ed.  994. 

[e]  Claims  for  damages  growing  out 
of  the  wrongful  act  of  officers  of  the 
government  are  not  within  the  juris- 
diction of  the  court  of  claims.  Lang- 
ford  T.  United  States,  101  U.  S.  341, 
25  L.  ed.  1010,  15  Ct.  CI.  632. 

[f]  A  suit  for  the  recovery  for  the 
use  and  occupatioia  of  lands  and  build- 
ings seized  by  government  agents  un- 
der a  claim  of  title  in  the  government 
is  not  within  the  jurisdiction  of  the 
court  of  claims.  Langford  V.  United 
States,  101  U.  S.  341,  25  L.  ed.  1010, 
15  Ct.  CI.  632. 

fg]  An  action  for  psrsonal  injuries 
sustained  by  negligence  of  officers  in 
control  of  government  property  is  an 
action  ex  delicto  within  the  rule.  Big- 
by V.  United  States,  188   U.  S.  400,  23 
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of  which  claims  the  party  would  be  entitled  to  redress  agamst  the  United 
States  either  in  a  court  of  law,!^  equity,"  or  admiralty,^*  if  the  United 
States  were  suable.^^  The  court  also  has  jurisdiction  to  hear  and  deter- 
mine all  set-offs,  counterclaims,  claims  for  damages,  whether  liquidated 
or  unliquidated,  or  other  demands  whatsoever  on  the  part  of  the  gov- 
ernment of  the  United  States  against  any  claimant  against  the  govern- 
ment in  said  court."  It  also  has  jurisdiction  to  hear  and  determine  the 
claim  of  any  paymaster,  quartermaster,  commissary  of  subsistence  or 
other  disbursing  officer  of  the  United  States,  or  of  his  administrators 
or  executors,  for  relief  from  responsibility  on  account  of  loss  by  cap- 
ture or  otherwise,  while  in  the  line  of  his  duty,  of  government  funds, 
vouchers,  records,  or  papers  in  his  charge,  and  for  which  such  officer 


Sup.  Ct.  468,  47  L.  ed.  519.  See  also 
Swope  f.  United  States,  33  Ct.  CI.  223. 
[h]  But  by  special  acts,  congress 
has  sometimes  conferred  jurisdiction  to 
adjudicate  claims  sounding  in  tort. 
Thierman  v.  United  States,  51  Ct.  CI. 
35. 

12.  Jud.  Code,  §145,  (1). 

13.  Jud.  Code,  §  145,  (1). 

[a]  The  equity  jurisdiction  of  the 
court  of  claims  is  not  general.  It  may 
not  have  the  right  to  grant  injunctions 
or  decree  the  performance  of  contracts. 
Taut  where  a  suit  will  result  simply  in  a 
decree  for  the  payment  of  money  it  has 
jurisdiction  under  the  judicial  code,  ag 
fully  as  other  courts  of  equity.  Mil- 
liken  Imprinting  Co.  V.  United  States, 
40  Ct.  Ct.  81,  99. 

[b]  A  suit  to  reform  a  contract  and 
recover  money  is  within  the  equity 
jurisdiction  of  the  court  of  claims. 
Cramp  &  Sons  S.  &  E.  Bldg.  Co,  v. 
United  States,  239  U.  S.  221,  36  Sup. 
Ct.  70,  60  L.  ed.  238;  Milliken  Im- 
printing Co.  V.  United  States,  202  U.  S. 
168,  26  Sup.  Ct.  572,  50  L.  ed.  980,  40 
Ct.  CI.  81;  Aetna  Const.  Co.  v.  United 
States,  46  Ct.  CI.  113;  South  Boston 
Iron  Wks.  v.  United  States,  34  Ct.  CI. 
174,  2O0.  See  Harvey  v.  United  States, 
105  U.  S.  671,  26  L.  ed.  1206,  8  Ct.  CI. 
501,  under  a  special  act  of  congress. 

14.     Jud.   Code,  §  145,   (1). 

[a]  A  suit  for  salvage  (l)_for  sav- 
ing government  property  is  within  the 
jurisdiction  of  the  court  of  claims,  as 
there  is  an  implied  contract  to  payfor 
salvage  services.  McGowan  v.  United 
States,  20  Ct.  CI.  147;  Bryan  r.  United 
States,  6  Ct.  CI.  128.  See  Crozier  V. 
Krupp,  224  U.  S.  290,  302,  32  Sup.  Ct. 
488,  56  L.  ed.  771.  (2)  Though  juris- 
diction over  cases  of  salvage  is  vested 
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in  the  district  court,  the  judicial  code 
gives  jurisdiction  to  the  court  of  claims 
of  cases  in  which  the  party  would  be 
entitled  to  redress  in  admiralty  as  well 
as  in  a  court  of  equity  or  law.  The 
court  of  claims  hag  uniformly  enter- 
tained jurisdiction  in  cases  of  salvage. 
United  States  v.  Morgan,  99  Fed.  570, 
39  C.  C.  A.  653.  Compare,  U.  S.  Comp. 
St.,  §  12511^,  Act  March  9,  1920,  c  95, 
authorizing  suits  against  the  govern- 
ment in  district  courts  in  admiralty  and 
repealing  all  acts  inconsistent  there- 
with. 

[b]  Causes  of  action  arising  out  of 
maritime  collisions  caused  by  govern- 
ment vessels  are  not  within  the  juris- 
diction of  the  court  of  claims,  unless 
such  jurisdiction  is  conferred  by  a 
special  act,  as  such  causes  of  action, 
are  founded  on  tort.  St.  Louis  &  M. 
V.  T.  Co.  V.  United  States,  33  Ct.  CI. 
251. 

15.  As  to  liability  of  government  to 
suit,  see  supra,  II,  and  see  generally 
the  title,  "States  and  Territories." 

16.  Jud.  Code,  §  145,  sub.  2;  Allen 
V.  United  States.  17  Wall.  (U.  S.)  207, 
210,  21  L.  ed.  553,  8  Ct.  CI.  90;  Huske 
V.  United  States,  46  Ct.  CI.  35;  Atlan- 
tic Contracting  Co.  v.  United  States, 
35  Ct.  CI.  30;  Eoman  v.  United  States, 
11   Ct.  CI.  761. 

[a]  In  an  action  by  a  state,  the 
government  may  interpose  a  set-off. 
Louisiana  v.  United  States,  22  Ct.  CI. 
284. 

[b]  The  United  States  cannot  at 
the  same  time  prosecute  an  action 
against  the  claimant  in  the  district 
court  and  plead  the  claim  on  which  it 
is  based  as  a  set-off  or  counterclaim  in 
the  action  against  it  in  the  court  of 
claims.      The    attorney    general    must 
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was  and  is  held  responsible."  The  court  of  claims  has  jurisdiction  of 
claims  under  the  abandoned  and  captured  property  act/«  and  of  suits 
bv  debtors  of  the  United  States  to  have  the  amount  of  their  debts  ascer- 
tained 1^  And  by  an  act  of  1891,  jurisdiction  of  ail  claims  against  Indian 
tribes  and  the  federal  government  arising  out  of  Indian  depredations 
upon  property,  is  conferred.^"  The  statutes  specifically  except  certain 
claims  from  the  jurisdiction  of  the  court  of  claims,  for  example,  claims 
for  pensions,^^  claims  growing  out  of  the  civil  war  and  commonly 
known  as  "war  claims,""  claims  which,  prior  to  March  third,  eighteen 
hundred  and  eighty-seven,  had  been  rejected  or  reported  on  adversely 
bv  any  court,  department,  or  commission  authorized  to  hear  and  deter- 
mine the  same ''  and  claims  not  pending  therein  on  December  first, 
eighteen  hundred  and  sixty-two,  growing  out  of  or  dependent  on  any 
treaty  stipulation  entered  into  with  foreign  nations  or  with  the  Indian 
tribes.^* 


elect  which  course  he  will  pursue.  ^ 
Boehm  v.  United  States,  20  Ct.  CI.  142. 
[c]  Money  paid  on  a  fraudulent 
voucher  may  be  recovered  back  on  a 
plea  of  counterclaim.  Charles  f.  United 
States,  19  Ct.  CI.  316. 

fd]  Payments  made  "by  a  board  of 
audit  alter  the  expiration  of  its  period 
of  jurisdiction  may  be  recovered  back. 
Brainard  V.  District  of  Columbia,  19  Ct. 
CI.  128. 

17.  Jud.  Code,  §145,  sub.  3,  §147 
Ciudgment  in  such  action);  Boggs  f. 
United  States,  44  Ct.  CI.  367. 

Pal  This  Act  Is  Not  Limited  to 
Times  of  War.  — Penrose  v.  United 
States,  42   Ct.  CI.  29. 

rbl  The  term  ''other  disbursing  of- 
ficer" is  (1)  confined  to  the  class  of 
disbursing  officers  previously  described. 
Henderson  f.  United  States,  42  Ct.  U. 
449.  (2)  But  it  is  not  limited  to  the 
officers  of  the  army  and  navy.  It  ex- 
tends to  disbursing  officers  of  the  exe- 
cutive departments  as  well.  Hobbs  v. 
United  States,  17  Ct.  CI.  189,  approved 
in   Henderson  v.  United  States,  42   Ct. 

CI.   449,   452.  .   .     ^     4. 

[c]  A  postmaster  or  a  superintendent 
of  the  money-order  division  is  not   a 

"disbursing  officer"  within  the  sta- 
tute. Henderson  v.  United  States,  42 
Ct.  CI.  449. 

[d]  The  court  has  jurisdiction  of 
every  loss  which  was  without  fault  or 
negligence  on  the  part  of  the  officer, 
inc'luding  a  loss  caused  by  the  embezz- 
lement of  a  clerk.  Penrose  f.  United 
States  42  Ct.  CI.  29.  But  see  Hall  v. 
United  States,  9  Ct.  CI.  270. 


[e]  Jurisdiction  of  the  court  under 
this  provision  is  acquired  by  the  filing 
of  a  petition,  not  by  a  reference  by  the 
secretary  of  the  treasury  under  Rev. 
St.  §1063  (Jud.  Code,  §148).  Bogg3 
f.  United  States,  44  Ct.  01.  367. 

18.  Jud.  Code,  §162;  Basch  v. 
United  States,  52  Ct.  CI.  134;  Houston 
r.  United  States,  49  Ct.  CI.  318;  Hud- 
nal  r.  United  States,  3  Ct.  CI.  291. 

[a]  The  existence  of  the  proceeds 
of  the  abandoned  property  in  the  treas- 
ury, actually  or  constructively,  is  a 
jurisdictional  fact.  Cones  v.  United 
States,  8  Ct.  CI.  329. 

19.  Jud.  Code,  §180;  Gerding  v. 
United  States,  26  Ct.  CI.  319. 

[a]  A  judgment  against  che  gov- 
ernment cannot  be  rendered  in  a  suit 
under  this  act.  The  utmost  the  court 
can  do  is  to  determine  in  favor  of  the 
claimant  that  he  owes  nothing.  Ger- 
ding V.  United  States,  28  Ct.  CI.  531. 

20.  See  12  Standard  Proc.  39. 

21.  See  supra,  this  section. 

22.  Jud  Code,  §  145,  sub.  1.  See 
also  Act,  Mar.  4,  1915,  c.  140,  §5; 
U.  S.  Comp.  Sts.  1916,  §  1136a,  38  St.  at 
L.  996;  United  States  v.  Winchester  & 
P.  E.  Co.,  163  U.  S.  244,  16  Sup.  Ct. 
993,  41  L.  ed.  145,  31  Ct.  CI.  450. 

23.  Jud.  Code,  §  145,  sub.  1 ;  Har- 
mon f.  United  States,  43  Fed.  560. 

24.  Jud.  Code,  §153;  Eastern  Ex- 
tension, A.  &  C.  Tel.  Co.  f.  United 
States,  231  U.  S.  326,  34  Sup.  Ct^  57, 
58  L.  ed.  2.'i0;  United  States  f.  \\  eld, 
127  U.  S.  51.  8  Sup.  Ct.  1000,  32  L.  ed. 
62  23  Ct.  CI.  498;  Hayes  v.  United 
St'ates,  44  Ct.  CI.  493;  Weld  &  Co.  V. 
United  States,  23  Ct.  CI.  126.    But  see 
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b.  Claims  Referred  hy  Executive  Departments.  —  The  judicial  code 
provides  that  any  claim  or  matter  pending  in  any  of  the  executive  de- 
partments which  involves  controverted  questions  of  fact  or  law  may  be 
referred  to  the  court  of  claims  by  the  head  of  such  department,  and 
that  the  court  shall  report  its  findings  to  said  department  for  its  guid- 
ance and  action,25  provided  however,  if  a  claim  is  transmitted  with  the 
■consent  of  the  claimant,  or  if  it  shall  appear  that  the  court  has  juris- 
diction to  render  a  judgment  or  decree  thereon,  it  shall  proceed  to  do 
S0.26  All  cases  transmitted  by  the  head  of  any  department  shall  be 
proceeded  in  as  other  cases  pending  in  the  court  of  claims,  and  shall, 
in  all  respects,  be  subject  to  the  same  rules  and  regulations,"  The 
claimant  may  voluntarily  appear  and  file  his  petition,^^  or  the  court, 
on  the  defendant's  application,  will  cite  him  to  appear  and  proceed.''^'* 

c.  Claims  Referred  by  Congress.  —  The  judicial  code  provides  that 
any  bill,  except  for  a  pension,  which  is  pending  in  either  house  of  con- 
gress, for  the  payment  of  any  claim  against  the  United  States,  legal  or 
equitable,  or  for  a  grant,  gift,  or  bounty  to  any  person,  may  be  referred 
to  the  court  of  claims  by  said  house  for  the  investigation  and  determi- 


Otoe  &  Missouria  Tribes  v.  United 
States,  52  Ct.  CI.  424,  under  36  St.  at 
L.  580,  conferring  jurisdiction  in  a  par- 
ticular case. 

[a]  This  jurisdictional  restriction 
does  not  apply  to  cases  transmitted  by 
exeeutivo  departments  for  findings  of 
fact  only.  Hayes  -v.  United  States,  44 
Ct.  CI.  493. 

[b]  Claims  against  other  govern- 
ments, the  payment  of  which  the 
United  States  had  assumed  or  might 
assume  by  treaty  are  not  within  the 
jurisdiction  of  the  court  of  claims.  Ex 
parte  Atocha,  17  Wall.  (U.  S.)  439,  444, 
21   L.   ed.   696,  9   Ct.   CI.  38. 

25.  Jud.  Code,  §148;  In  re  Pro- 
posed Eeference,  53  Ct.  CI.  370;  In  re 
Petition  of  Wright,  50  Ct.  CI.  19;  Bil- 
lings V.  United  States,  23  Ct.  CI.  166; 
McClure  v.  United  States,  19  Ct.  CI.  18. 
See  United  States  v.  New  York,  160 
U.  S.  598,  16  Sup.  Ct.  402,  40  L.  ed. 
551,  31  Ct.  CI.  459;  Sams  v.  United 
States,  35  Ct,.Cl.  151,  construing  the 
provisions  superseded  and  repealed  by 
this  statute. 

[a]  Advisory  Opinion.  —  The  court 
of  claims  has  not  jurisdiction,  under 
§  148  of  the  judicial  code,  of  a  claim 
referred  for  an  advisory  opinion.  It 
has  jurisdiction  of  claims  referred  for 
the  "guidance  and  action"  of  the  de- 
partments. In  re  Petition  of  Wright, 
50  Ct.  CI.  19. 
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[b]  Only  matters  in  which  there  la 
a  claimant,  to  which  the  United  States 
are  defendants,  and  in  which  there  is  a 
money  demand,  can  be  referred  under 
§148  of  the  judicial  code.  In  re  Pro- 
posed Eeference,  53  Ct.  CI.  370. 

[c]  Only  claims  against  the  United 
States  can  be  referred.  Other  claims 
are  not  within  the  jurisdiction  of  the 
court.  In  re  Petition  of  Wright,  50 
Ct.  CI.  19. 

[d]  Unless  the  transmitting  depart- 
ment has  jurisdiction  of  the  subject 
matter  of  a  claim,  the  court  of  claims 
to  which  the  claim  is  transferred  ac- 
quires no  jurisdiction.  Secor  v.  United 
States,  54  Ct.  CI.  92;  In  re  Petition  of 
Wright,  50   Ct.  CI.   19,   31. 

[e]  Jurisdiction  is  acquired,  if  at 
all,  only  by  virtue  of  the  reference, 
and  not  by  the  filing  of  a  petition. 
Armstrong  v.  United  States,  29  Ct.  Cl. 
148. 

26.  Jud.  Code,  §148;  Van  Doren 
V.  United  States,  45  Ct.  Cl.  476;  Bla- 
zek  V.  United  States,  44  Ct.  Cl.  188. 

[a]  This  proviso  is  mandatory,  and 
does  not  depend  upon  the  consent  of 
the  parties.  Stovall  v.  United  States, 
26  Ct.  Cl.  226. 

27.  Jud.  Code,  §  149. 

28.  Bright  v.  United  States,  6  Ct. 
Cl.  118. 

As  to  petition,  see  infra,  IV,  A,  3,  c. 

29.  Bright  v.  United  States,  6  Ct. 
Cl.  118. 
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nation  of  facts  ;^°  provided,  however,  that  if  it  shall  appear  that  the 
court  has  jurisdiction  to  render  judgment  or  decree  thereon,  it  shall 

proceed  to  do  so.^^ 

d.  Territorial  Jurisdiction.  —  The  court  of  claims  is  not  a  local  but 
a  national  court  with  jurisdiction  throughout  the  United  States.^^  As 
to  all  cases  relating  to  the  validity  of  contracts,  the  title  to  property, 
the  distribution  of  estates,  and  the  proper  party  to  prosecute  a  case,  it 
is  to  all  intents  and  purposes  sitting  in  the  state  where  the  cause  of 
action  arose,  or  where  the  claim  accrued. ^^ 

2.  Actions  Pending  in  Other  Courts.  —  The  judicial  code  forbids  the 
filing  or  prosecuting  in  the  court  of  claims,  or  in  the  supreme  court  on 
appeal  therefrom,  of  any  claim,  for  or  in  respect  to  which  the  claimant 
or  his  assignee  has  pending  in  any  other  court,  any  suit  or  process 
against  any  person  who  was,  in  respect  thereto,  acting  under  the  author- 
ity of  the  United  States  at  the  time  the  cause  of  action  arose.'* 


30.  Jud.  Code,  §151;  Ayres  v. 
United  States,  44  Ct.  CI.  110;  Chieves 
r.  United  States,  42  Ct.  CI.  21;  Dowdy 
f.  United  States,  26  Ct.  CI.  220.  See 
also  State  of  Missouri  v.  United  States, 
43   Ct.    CI.   327. 

[a]  A  Bill  Referring  a  Claim  Must 
Be  One  Involving  Payment.  —  Cahalan 
V.  United   States.  42   Ct.  CI.  280. 

[b]  What  Claims. —  (1)  A  claim 
against  tlie  District  of  Columbia  may 
be  referred.  Widmayer  v.  United 
States,  42  Ct.  CI.  519.  ""  (2)  As  the  act 
is  limited  to  "claims  against  the 
United  States,"  jurisdiction  does  not 
extend  to  Indian  depredations,  as  they 
are  primarily  liabilities  of  the  Indian 
tribe.  Church  v.  United  States,  48  Ct. 
CI.  262. 

fc]  The  report  of  the  court  of 
claims  (1)  on  a  ease  referred  by  con- 
gress is  neither  a  judgment  nor  an 
award,  nor  a  recommendation  for  the 
payment  of  the  claim.  It  is  merely  a 
recital  of  proven  facts.  Widmayer  v. 
United  States,  42  Ct.  CI.  519.  (2) 
Findings  involying  conclusions  of  law 
are  not  proper,  as  congress  must  de- 
termine the  question  of  liability  from 
the  facts  found.  Guttormsen  f.  United 
States,  43   Ct.  CI.  299. 

[d]  Estimating  Damages.  —  When 
a  matter  is  neither  a  legal  nor  equit- 
able demand,  it  is  for  congress  to  pro- 
ceed with  the  matter  as  an  act  of 
charity  if  at  all,  and  the  court  of 
claims  cannot  estimate  an  amount. 
Widmayer  f.  United  States,  42  Ct.  CI. 
519. 

[e]  Conclusiveness  of  Findings. — (1) 
When,  the  findings  have  been  reported 


and  are  free  from  fraud  and  false 
testimony,  the  matter  cannot  be  re- 
viewed. Hartiens  v.  United  States,  42 
Ct.  CI.  42;  Chieves  r.  United  States, 
42  Ct.  CI.  21.  (2)  The  doctrine  of  res 
judicata  is  applicable,  and  the  case 
cannot  again  be  the  subject  of  judicial 
investigation,  unless  it  clearly  appears 
there  was  such  a  mistake  in  the  pro- 
ceedings as  if  known  to  the  court  at 
the  time  would  have  affected  its  judg- 
ment. Rymarkiewicz  r.  United  States, 
42  Ct.  CI.  1;  Le  More  &  Co.  v.  United 
States,.  39  Ct.  CI.  484.  Compare, 
White  f.  United  States,  33  Ct.  CI.  368. 

31.  Jud.  Code,  §  151;  Duncan  v. 
United  States,  48  Ct.  CI.  488;  Barnes 
r.  United  States,  46  Ct.  CI.  7. 

[a]  This  Proviso  Is  Mandatory. 
Hood  f.  United  States,  49  Ct.  CI.  669; 
Post  V,  United  States,  49  Ct.  CI.  105. 

[b]  Where  the  cause  of  action  la 
the  taking  of  private  property  for  pub- 
lic use,  the  court  has  jurisdiction  to 
render  a  final  judgment  in  a  congres- 
sional case.  Barnes  v.  United  States, 
46  Ct.  CI.  7. 

32.  Borcherling  f.  United  States,  35 
Ct.  CI.  311,  342;  King  r.  United  States, 
27  Ct.  CI.  529,  537;  Peterson  v.  United 
States,  26  Ct.  CI.  93. 

33.  Borcherling  v.  United  States,  35 
Ct.   CI.  311,  342. 

34.  Jud.   Code,   §  154. 

[a]  Foreign  Courts.  —  Whatever  the 
rule  in  other  courts  as  to  the  effect  of 
other  actions  pending  in  courts  of  for- 
eign jurisdictions,  the  court  of  claims 
is  a  national  court,  and  all  the  courts 
of  the  United  States  are  within  the  ter- 
ritorial   jurisdiction    of    the    court    ot 
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3.  Proceedings  in  Court  of  Claims  and  Review.  —  a.  In  General. 

The  court  of  claims  is  given  power  to  establish  rules  for  its  government 
and  for  the  regulation  of  the  practice  therein, ^^  to  appoint  commission 
ersj^**  and  to  exercise  such  powers  as  are  necessary  to  carry  into  effect 
the  powers  granted  to  it.^^  The  court  of  claims  seeks  to  administer 
justice  between  contending  parties  by  forms  the  most  simple  and  con- 
venient, and  to  make  all  such  interlocutory  orders  as  will  lead  to  the 
doing  of  complete  justice  to  all  concerned  without  prolonged  litigation, 
or  subjecting  either  side  of  a  controversy  to  unnecessary  inconvenience 
and  expense.^^  The  court  of  claims  is  not  a  mere  common  law  court, 
and  is  not  bound  by  narrow  rules  of  technical  pleading,^®  and  it  is  not 
allowed  to  interpose  purely  technical  errors  between  claimants  and  the 
payment  of  just  claims.*''  "While  this  is  true,  it  must  not  be  thought 
that  the  rules  and  procedure  in  the  court  of  claims  are  materially  dif- 
ferent from  the  rules  prevailing  in  other  courts,*^  The  court  recog- 
nizes and  enforces  the  general  and  substantial  laws  of  judicial  proced- 
ure recognized  by  common  law  courts,*^  and  particularly  those  rules 
deemed  necessary  to  secure  to  the  defendant  the  principle  of  res  judi- 
cata," and  it  may  use  such  machinery  as  courts  of  more  general  juris- 
diction are  accustomed  to  employ  under  similar  circumstances  to  aid 
their  investigation.** 

b.  Parties.^^  —  A  suit  in  the  court  of  claims  should  be  brought  by 
the  real  party  in  interest,*®  or  by  an  assignee  thereof.*^    Where  a  num- 


claims.     Peterson  v.  United  States,  26 
Ct.  CI.  93. 

35.  Jud.  Code,  §  157. 

36.  Jud.    Code,    §    157. 

37.  Jud.  Code,  §  157. 

38.  Peterson  v.  United  States,  26 
Ct.  CI.  93;  Brown  v.  District  of  Colum< 
Wa,  17  Ct.  CI.  303. 

39.  District  of  Columbia  v.  Barnes, 
197  U.  S.  146,  154,  25  Sup.  Ct.  401,  49 
L.  ed.  699;  Wisconsin  Central  E.  K. 
Co.  V.  United  States,  164  U.  S.  190,  17 
Sup.  Ct.  45,  41  L.  ed.  399,  32  Ct.  CI. 
611  (affirming,  27  Ct.  CI.  440);  United 
States  V.  Behan,  110  U.  S.  338,  347,  4 
Sup.  Ct.  81,  28  L.  ed.  168,  19  Ct.  CI. 
710;  Clark  v.  United  States,  95  U.  S. 
539,  543,  24  L.  ed.  518,  13  Ct.  CI.  519; 
Seaboard  Air  Line  Ey.  Co.  v.  United 
States,  53  Ct.  CI.  107;  Thomas  v. 
United   States,   15   Ct.   CI.   335. 

[a]  Though  there  is  no  quantum 
meruit  count  in  the  petition,  the 
claimant  is  not  precluded  from  re- 
covering what  is  justly  due  him  upon 
the  facts  stated  in  his  petition,  al- 
though due  in  a  different  aspect  from 
that  in  which  his  demand  is  conceived. 
Clark  V.  United  States,  95  U.  S.  539, 
543,  24  L.   ed.  518,   13   Ct.   CI.  519. 

[b]  Plea  in  Abatement.  —  Accord- 
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ingly,  the  court  of  claims  is  not  bound 
by  the  rule  of  common  law  that  a  plea 
in  bar  is  a  waiver  of  matters  in  abate- 
ment. Seaboard  Air  Line  Ey.  Co.  v. 
United  States,  53  Ct.  CI.  107. 

40.  Thomas  v.  United  States,  15  Ct. 
CI.  335. 

41.  Murray  v.  United  States,  46  Ct. 
CI.  94,  104. 

42.  Jones  v.  United  States,  42  Ct. 
CI.  178;  Peterson  v.  United  States,  26 
Ct.  CI.  93. 

43.  Jones  v.  United  States,  42  Ct.  Cl. 
178;  Little  v.  District  of  Columbia,  19 
Ct.  Cl.  323. 

44.  Intermingled  Cotton  Cases,  92 
U.  S.  651,  23  L.  ed.  756,  11  Ct.  Cl.  477 

45.  See  the  title,  "Parties." 

46.  See  infra,  this  note. 

[a]  Though  a  claim  is  payable  to 
agents  of  the  owner,  the  owner  is  the 
real  party  in  interest  and  may  maintain 
the  suit.  American  Tobacco  Co.  v. 
United   States,   54   Ct.   Cl.   83. 

47.  Emmons  v.  United  States,  48' 
Fed  43.  Compare,  Brothers  v.  United 
States,  250  U.  S.  88,  39  Sup.  Ct.  426, 
63  L.  ed.  859,  holding  an  assignee  of 
letters  patent  can  only  claim  compen- 
sation for  unlicensed  use  of  the  inven- 
tion  since   the   assignment.      But   see 
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ber  of  claimants  allege  an  undivided  interest  in  a  common  fund,  they 
may  unite  in  one  petition.*^  But  persons  having  no  joint  interest  can- 
not unite  their  several  claims  in  one  petition.''^  The  court  of  claims  has 
no  jurisdiction  of  a  suit  in  which  a  state  is  impleaded  as  a  defendant. 
The  power  to  bring  in  other  parties  alleged  to  be  interested  in  a  claim 
has  been  repeatedly  exercised  by  the  court."  .    ,.  .  ,        , 

c  Pleadings  and  Motio7is. —H-)  Petition.—  The  judicial  code  pro- 
vides that  the  claimant  shall  in  all  cases  fully  set  forth  m  his  petition, 
the  claim  ^^  the  action  thereon  in  congress  or  by  any  of  the  departments, 
if  such  action  has  been  had,^^  what  persons  are  the  owners  thereof  or 
interested  therein,^*  when  and  upon  what  consideration  such  persons 
became  so  interested,^^  that  no  assignment  of  said  claim  or  any  part 
thereof  has  been  made,  except  as  stated  in  the  petition,''^  that  said  claim- 
ant is  justly  entitled  to  the  amount  therein  claimed,  from  the  United 
States  after  allowing  all  just  credits  and  offsets,"  that  the  claimant, 
or  the'prior  owners  of  tte  claim,  if  citizens,  have  borne  true  allegiance 
to  the  United  States,'^  and  whether  a  citizen  or  not,  that  the  claimant 
has  not  in  any  way  voluntarily  aided,  abetted  or  given  encouragement 
to  rebellion  against  the  United  States,^^  and  that  he  believes  the  facts 


United  States  v.  Gillis,  95  U.  S.  407, 
24  L.  ed.  503,  13  Ct.  CI.  518,  under  the 
act  of  1855,  which  was  silent  as  to  the 
right  of  an  assignee  to  sue. 

48.  Jones  v.  United  States,  42  Ct. 
CI.  178. 

[a]  Where  a  claimant  is  trying  to 
recorer  an  undivided  interest  in  prop- 
erty, it  is  necessary  in  equity  that 
other  persons  interested  in  the  fund  be 
made  parties  plaintiff  or  defendant.  In 
the  court  of  claims,  they  are  united  as 
claimants.  Jones  v.  United  States,  43 
Ct.  CI.  178. 

49.  Wilson  v.  United  States,  1  Ct. 
CI.  318.  See  Parish  v.  United  States, 
1  Ct.  CI.  345,  where  one  of  the  parties 
has  no  interest  in  the  claims  set  up, 
there  is  a  fatal  misjoinder.  Eager  v. 
United  States,  33  Ct.  CI.  336. 

50.  Milwaukee  &  E.  E.  Canal  Co.  v. 
United  States,  1  Ct.  CI.  187. 

51.  Globe  Wks.  v.  United  States,  45 
Ct.  CI.  497;  Bright  v.  United  States,  6 
Ct.  CI.  118.     See  infra,  III,  A,  3,  c. 

52.  Jud.  Code,  §  159;  Basch  v. 
United  States,  52  Ct.  CI.  134,  under 
Jud.  Code   §  162. 

[a]  All  that  is  necessary  in  setting 
out  a  claim  is  to  so  state  it  that  the 
court  is  properly  advised  as  to  what  it 
is  Denver  &  R.  G.  E.  E.  Co.  v.  United 
States,  53  Ct.  CI.   155. 

[b]  Definiteness.  —  But  the  rule  that 
a  plain  statement  of  facts  is  all  that  is 

18 


required  does  not  mean  that  the  state- 
ment may  be  so  general  as  to  leave 
the  defendants  in  doubt  as  to  what 
demands  they  must  meet.  The  Atlan- 
tic Wks.  V.  United  States,  46  Ct.  CI. 
57.  See  also  Eastern  Extension,  A.  & 
C.  Tel.  Co.  V.  United  States,  231  U.  S. 
326,  34  Sup.  Ct.  57,  58  L.  ed.  250. 

53.  Jud.    Code,    §  159.     See     supra, 

IV,  A,  1,  b  and  c. 

54.  Jud.  Code,  §  159. 

55.  Jud.  Code,  §  159. 

56.  Jud.  Code,  §  159;  Globe  Wks.  v. 
United  States,  45  Ct.  CI.  497,  as  to  ef- 
fect of  failure  to  set  up  a  void  assign- 
ment. 

57.  Jud.  Code,  §  159. 

58.  Jud.  Code,  §§  159,  184;    Woody 

V.  United  States,  23  Ct.  CI.  160  (under 
Jud.  Code,  sec.  184).  See  Basch  v. 
United  States,  52  Ct.  CI.  134,  as  to  al- 
legation of  loyalty  under  abandoned 
property  act   (Judicial  Code,  §162). 

[a]  This  averment  Is  jurisdictional, 
and  its  omission  must  be  noticed  by 
the  court,  though  the  attorney  general 
does  not  object  thereto.  Woody  v. 
United  States,  23  Ct.  CI.  160.  See  also 
Carter  v.  United  States,  23  Ct.  CI.  326. 

[b]  An  allegation  that  the  party 
was  pardoned  is  a  sufficient  compliance 
with  the  act.  Lincoln  v.  United  States, 
49  Ct.  CI.  300;  Houston  v.  United 
States,  49  Ct.  CI.  318. 

59.  Jud.  Code,  §159;  Hill  v.  United 
States,  8  Ct.  CI.  470. 
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as  stated  in  said  petition  to  be  true.*'°  The  petition  must  be  verified  by 
the  affidavit  of  the.  claimant,  his  agent  or  attorney."  In  the  case  of  a 
trustee  plaintiff,  a  rule  of  court  requires  a  duly  authenticated  copy  of 
the  record  of  his  appointment  be  filed  with  the  petition.'^^ 

(II.)  Motions  and  Pleadings  of  Defendant.—  The  defendant  may  de- 
mur*'^  or  plead.®*  If  a  petition  is  indefinite  and  uncertain,  he  may  move 
to  make  the  petition  conform  to  the  requirements  of  the  rules  prescrib- 
ing the  essentials  of  a  petition.^^  T^e  statute  of  limitations  is  jurisdic- 
tional in  the  court  of  claims  and  need  not  be  specially  pleaded.*'^  Set- 
offs and  counterclaims  on  the  part  of  the  government  should  be 
pleaded.®'^  In  view  of  the  non-technical  character  of  the  pleadings  in 
the  court  of  claims,®^  the  failure  of  the  government  to  plead  a  cross- 
demand  does  not  preclude  the  court  from  considering  such  a  demand 
and  deducting  the  amount  due  the  government.^^  But  when  such  de- 
mand, is  not  considered  and  deducted  by  the  court,  the  secretary  of 
the  treasury  and  other  executive  officers  are  without  power  to  deduct 
the  amount  thereof  when  paying  the  judgmenV^ 


60.  Jud.  Code,  §159. 

61.  Jud.  Code,  §159;  Woody  v. 
United  States,  23  Ct.  CI.  160  (under 
rule  of  court  requiring  the  filing  of  a 
power  of  attorney  authorizing  an 
agent  or  attorney  to  make  verifica- 
tion); Eastern  Band  of  Cherokee  In- 
dians V.  Cherokee  Nation  West,  19  Ct. 
CI.  35,  verification  by  attorney. 

[a]  A  verification  is  not  a  jurisdic- 
tional prerequisite  and  a  petition  may 
be  verified  at  any  time.  GriflOLn  v. 
United  States,  13  Ct.  CI,  257. 

62.  Eule  No.  34. 

[a]  Effect. — This  rule  does  not  make 
such  proof  necessary  as  an  integral 
part  of  a  petition  or  make  such  filing 
a  jurisdictional  requirement.  A  sub- 
sequent filing  of  such  proof  is  a  suffi- 
cient compliance  with  the  rule.  Crocker 
V.  United  States,  48  Ct.  CI.  383. 

63.  See  Burt  v.  United  States,  19 
Ct.  CI.  120. 

64.  See  infra,  this  note. 

[a]  The  defendant  may  interpose 
several  pleas,  but  he  cannot  plead 
double  and  join  distinct  issues  in  one 
plea.  Shrewsbury  v.  United  States,  9 
Ct.  CI.  263. 

65.  Burt  V.  United  States,  19  Ct.  CI. 
120. 

[a]  A  motion  to  dismiss  for  want  of 
jurisdiction  is  not  a  proper  remedy  in 
the  case  of  uncertainty  of  a  petition. 
Burt  r.  United  States,  19  Ct.  CI.  120. 

66.  E.  W.  Bliss  Co.  v.  United  States, 
53    Ct.    CI.   47,   65,  based   upon  United 
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States  V.  Wardwell,  172  U.  S.  48,  51, 
19  Sup.  Ct.  86,  43  L.  cd.  360,  34  Ct.  01. 
535. 

67.  Huske  v.  United  States,  46  Ct. 
CI.  35,  should  be  pleaded  as  promptly 
as  possible. 

[a]  In  an  action  by  a  firm  consist- 
ing of  three  partners,  the  United 
States  cannot  set-off  or  plead  as  a 
counterclaim  a  judgment  recovered 
against  two  of  them,  the  court  of 
claims  having  no  equity  jurisdiction. 
Boehm  v.  United  States,  20  Ct.  CI.  142. 

[b]  The  sufficiency  of  a  counter- 
claim of  the  government  cannot  be  de- 
termined on  a  motion  to  suppress  evi- 
dence. Even  if  a  motion  to  suppress 
evidence  is  treated  as  a  demurrer  to 
the  evidence,  the  sufiiciency  of  a  coun- 
terclaim cannot  be  determined,  for 
when  so  treated  the  motion  concedes 
the  sufiiciency  of  the  counterclaim  and 
the  competency  of  the  evidence  in, 
support  of  it,  and  merely  questio^is  the 
sufficiency  of  the  evidence.  Camden 
Iron  Wks.  v.  United  States,  47  Ct.  CI. 
124. 

68.  See  supra,  III,  A,  1. 

69.  Wisconsin  Central  R.  E.  Co.  «, 
United  States,  164  U.  S.  190,  17  Sup. 
Ct.  45,  41  L.  ed.  399,  32  Ct.  CI.  611; 
Huske  f.  United  States,  46  Ct.  CI.  35; 
Florida  Central  &  P,  R.  E.  Co.  v.  United 
States,  43  Ct.  CI.  572. 

70.  United  States  i).  0 'Grady,  22 
Wall.  (U.  S.)  641,  22  L.  ed.  772,  10  Ct. 
CI.  134. 
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(III.)  Amendments. —  Since  an  act  of  congress  forbids  the  abatement 
or  quashal  of  process,  pleadings  or  other  proceedings  in  civil  causes  in 
any  court  for  defects  of  form,  and  requires  the  court  to  amend  every 
such  defect, ^^  the  court  of  claims  is  bound  to  allow  amendments  relat- 
ing to  defects  and  want  of  form.''^  But  all  other  amendments  are  left 
to  the  judgment  and  discretion  of  the  court.'^^ 

d.  Trial.  —  When  it  appears  to  the  court  of  claims  in  any  case  that 
the  facts  set  forth  in  the  petition  of  the  claimant  do  not  furnish  any 
ground  for  relief,  it  shall  not  authorize  the  taking  of  any  testimony 
therein. ''*  At  the  instance  of  the  government,  the  court  may  direct  any 
claimant  to  appear  before  a  commissioner  and  be  examined  on  oath 
touching  any  or  all  matters  pertaining  to  the  claim  in  question.'^^  The 
court  of  claims  may  refer  a  suit  to  a  commissioner  in  a  proper  cage.'® 


71.  Rev.  St.,  §  954. 

72.  Thomas  v.  United  States,  15  Ct. 
CI.  335. 

73.  Thomas  v.  United  States,  15  Ct. 
CI.  335. 

[a]  A  claimant  cannot  as  a  matter 
of  right  amend  Ms  petition  without 
leave  of  court.  Shaw  v.  United  States, 
9  Ct.  CI.  301. 

[b]  Policy  of  the  court.  —  The  court 
will  adopt  a  liberal  course  in  allowing 
such  amendments  as  are  designed  to 
present  a  case  as  both  parties  might 
reasonably  be  held  to  have  understood 
it,  from  the  proceedings  which  brought 
them  into  court,  however  imperfectly 
and  incorrectly  expressed,  through  mere 
inadvertence.  It  will  refuse  amend- 
ments only  when  they  propose  to  intro- 
duce new  parties  not  in  privity  of 
interest  with  those  who  instituted  the 
proceedings;  or  to  introduce  an  entire- 
ly new  cause  of  action;  or  when  offered 
in  an  action  to  enforce  a  penalty,  in 
which  the  complainant  is  granted  little 
indulgence;  or  where  the  opposite  party 
has  been  misled;  or  where  the  allow- 
ance of  the  amendment  would  give  one 
party  an  unfair  advantage  over  the 
other.  Thomas  v.  United  States,  15 
Ct.  CI.  335. 

[e]  An  amendment  changing  the 
character  in  which  the  plaintiff  sues, 
as  for  example,  from  individual  to 
representative  capacity,  may  be  al- 
lowed. Thomas  v.  United  States,  15 
Ct.  CI.  335. 

fd]  But  an  amendment  substitut- 
ing a  new  and  sole  plaintiff  (1)  thereby 
making  a  complete  change  of  parties 
is  not  permissible  (Askins  v.  United 
States,  50  Ct.  CI.  361),  unless  (2)  the 
new  party  is  in  privity  with  the  plain- 


tiff who  instituted  the  proceeding. 
Chesapeake  &  O.  E,  Co.  v.  United 
States,  19  Ct.  CI.  300;  Thomas  v. 
United  States,  15  Ct.  CI.  335,  343. 

74.  Jud.  Code,  §  165;  Seaboard  Air 
Line  Ev.  Co.  v.  United  States,  53  Ct. 
CI.  107,  119. 

75.  Globe  Works  v.  United  States, 
45  Ct.  CI.  497. 

[a]  Object.' — The  power  may  be 
used  with  the  object  of  discovery,  and 
of  obtaining  evidence  for  the  defense. 
Atchison,  Topeka  &  S.  F.  E.  Co.  v. 
United  States,  15  Ct.  CI.   1. 

[b]  Only  the  claimant  can  be  exam- 
ined. Atchison,  T.  &  S.  F.  E,  Co.  v. 
United  States,  15  Ct.  CI.  1. 

[c]  On  ex  parte  application,  the 
order  may  be  granted.  Truitt  v.  United 
States,  30  Ct.  CI.  19. 

76.  Intermingled  Cotton  Cases,  92 
U.  S.  651,  23  L.  ed.  756,  11  Ct.  CI.  477; 
Lawrence  v.  United  States,  6  Ct.  CI.  79. 
See  the  title,  "References." 

[a]  Rules  Governing.  —  In  the  ab- 
sence of  a  rule  of  court  on  the  subject 
of  re-opening  a  case  submitted  to  the 
court  on  a  referee's  report,  the  court  of 
claims  will  be  governed  by  rules  in 
similar  proceedings  of  reference  to  re- 
ferees and  masters  adopted  by  other 
federal  courts.  Johnson  r.  District  of 
Columbia,  49  Ct.  CI.  8. 

[b]  The  report  of  a  master  is  re- 
ceived as  true  when  no  exception  ig 
taken;  and  the  exceptions  are  to  be  re- 
garded so  far  only  as  they  are  sup- 
ported by  the  special  statements  of  the 
master,  or  by  evidence,  which  ought 
to  be  brought  before  the  court  by  a 
reference  to  the  particular  testimony 
on  which  the  exception  relies.  Nor  is 
it  allowable  to  assail  a   referee's  con- 
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A  rule  of  the  supreme  court  provides  for  findings  of  fact  and  conclu- 
sions of  law  by  the  court  of  claims/^  and  a  rule  of  the  court  of  claims 
pursuant  thereto  provides  for  requests  for  findings.'^* 

e.  Judgment.  —  Default,  Dismissal  and  Discontinuance.  —  On  the  failure 
of  the  attorney  general  to  file  a  plea,  the  claimant  cannot  have  judg- 


clusions  by  testimony,  whicli  was  not 
in  the  record  when  he  made  his  report, 
when  no  reason  is  given  for  not  having 
adduced  the  testimony  for  his  con- 
sideration prior  to  his  report  and  when 
the  case  has  not  been  reopened  for  ad- 
ditional testimony  by  leave  of  court. 
Johnson  v.  District  of  Columbia,  49  Ct. 
CI.  8,  12. 

77.  United  States  v.  Clark,  94  U.  S. 
73,  24  L.  ed.  67,  12  Ct.  CI.  60;  Dela- 
ware, Lack.  &  W.  K.  r!  Co.  v.  United 
States,  54  Ct.  CI.  35;  Wintons  V.  Amos, 
52  Ct.  CI.  90;  Camden  Iron  Wks.  v. 
United  States,  47  Ct.  CI.  124;  Gal- 
lagher, Loane  &  Co.  v.  District  of  Co- 
lumbia, 18  Ct.  CI.  705;  Mahan  v. 
United  States,  7  Ct.  CI.  282. 

[a]  But  when  a  suit  is  a  proceeding 
in  equity,  the  court  is  not  required  to 
find  the  ultimate  facts  for  the  consid- 
eration of  the  supreme  court,  as  the 
whole  record  goes  up.  United  States  v. 
La  Abra  Silver  Min.  Co.,  32  Ct.  CI. 
462,  affirmed,  175  U.  S.  423,  20  Sup.  Ct. 
168,   44   L.   ed.   223,   35   Ct.   CI.   623. 

[b]  Where  a  case  is  not  appealable, 
a  finding  of  specific  facts  is  useless. 
Howe  V.  United  States,  43  Ct.  CI.  175. 

[c]  Details.  —  To  avoid  a  volumin- 
ous record  and  to  present  a  concise 
statement  of  facts,  the  court  excludes 
all  details  except  such  as  either  party 
or  the  court  deems  material.  Central 
Pac.  E.  Co.  V.  United  States,  26  Ct.  CI. 
109. 

[d]  Amendment.  —  Where  new  evi- 
dence produced  on  a  motion  for  new 
trial  will  authorize  a  modification  of 
the  findings  without  affecting  the  re- 
sult, they  may  be  amended  so  as  to 
present  the  case  more  fully  or  clearly 
to  the  supremre  court.  Jaeger  v.  United 
States,  33  Ct.  CI.  214. 

[e]  Where  the  findings  do  not  suf- 
ficiently present  questions  of  law  (1) 
in  a  case  pending  on  appeal,  the  rem- 
edy is  an  application  for  an  order  re- 
manding the  case  with  instructions. 
Monroe  T.  United  States,  37  Ct.  CI.  79. 
(2)  A  certiorari  is  not  the  proper  rem- 
edy. Child  V.  United  States,  7  Ct.  CI. 
209.      (3)    But   where   no    request   to 
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make  additional  findings  has  been 
made,  an  order  upon  the  court  of 
claims  for  additional  findings  will  not 
be  made.  United  States  v.  Driscoll, 
131  U.  S.  CLix  (appendix),  24  L.  ed. 
596.  (4)  Again,  where  there  is  no 
controversy  as  to  facts  on  which  there 
is  no  finding,  a  case  will  not  be  re- 
manded for  further  findings.  Acker- 
lind  V.  United  States,  240  U.  S.  531, 
36  Sup.  Ct.  531,  60  L.  ed.   783. 

[f]     An  order  to  send  up  evidence 

on  which  findings  are  based  will  not  be 
made.  United  States  v.  Smoot,  131 
U,  S.  ccvi  (appendix). 

78.  Camden  Iron  Wkg.  v.  United 
States,  47  Ct.  CI.  124;  Driscoll  v. 
United  States,  13  Ct.  CI.  569. 

[a]  "The  reqU'CSts  required  to  be 
submitted  by  the  parties  are  for  the 
assistance  of  the  court  in  making  up 
its  finding,  and  not  for  the  purpose  of 
obtaining  specific  rulings  on  each  one 
separately  in  the  form  by  them  pre- 
sented. The  practice  of  the  court  is  to 
give  to  the  requests  of  the  parties  the 
fullest  consideration  and  the  most  care- 
ful scrutiny,  and,  without  finding  or 
ruling  upon  each  one  separately,  to 
make  up  an  accurate  and  connected 
finding,  in  its  own  language,  in  such 
way  as  to  cover  every  material  fact 
■asked  for  on  either  side,  and  to  pre- 
sent to  the  Supreme  Court  on  appeal  a 
clear  and  concise  statement  of  the 
case,  upon  which  questions  of  law  may 
be  there  reviewed."  Union  Pacific  Ev. 
Co.  V.  United  States,  20  Ct.  CI.  508. 
This  practice  has  continued  to  the  pre- 
sent time.  Delaware,  Lack.  &  W.  E. 
E.  Co.  V.  United  States,  54  Ct.  CI.  35. 

[b]  A  "request"  asking  the  court 
to  find  "whether  or  not"  stated  prop- 
ositions are  true  is  condemned.  Dela- 
ware, Lack.  &  W.  E.  E.  Co.  v.  United 
States,  54  Ct.  CI.  35;  Winton  v.  Amos, 
52  Ct.  CI.  90. 

[c]  On  failure  of  th«  court  to  find 
as  a  party  desires,  the  whole  testi- 
mony cannot  be  brought  up  to  the 
supreme  court  to  show  the  party  was 
right.  Mahan  v.  United  States,  7  Ct. 
CI.  282. 
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ment  by  default,  but  must  prove  his  ease."  It  is  discretionary  with  the 
court  whether  to  allow  a  plaintiff  to  discontinue  his  action.^^  But  the 
court  will  dismiss  a  suit  if  it  is  without  the  jurisdiction  of  the  court,«^ 
and  if  a  want  of  allegiance,  or  a  voluntary  aiding  and  encouraging  re- 
bellion against  the  government  is  proved.^^  Cases  dismissed  for  non- 
prosecution  or  in  which  the  plaintiff  was  nonsuited  may  be  reinstated 
after  the  lapse  of  the  term,^^  but  only  for  reasons  applicable  to  other 
courts  of  the  United  States.^* 

Final  Judgment  on  the  Merits.  —  On  a  trial  on  the  merits  of  a  claim 
against  the  United  States,  the  court  of  claims  must  render  judgment 
thereon.^5  But  three  of  the  judges  must  concur  in  the  decision.^s  When 
a  cross-demand  on  the  part  of  the  government  is  set  up,  the  court  of 
claims  shall  hear  and  determine  such  claim  or  demand  both  for  and 
against  the  government  and  claimant,"  and  if  upon  the  whole  case  it 
finds  the  claimant  is  indebted  to  the  government,  it  shall  render  a  judg- 
ment to  that  effect.ss  jf  ^  party  practices  or  attempts  to  practice  fraud 
against  the  United  States,  the  court  of  claims  shall  find  specifically  that 
such  fraud  was  practiced  or  attempted  to  be  practiced  and  render  judg- 
ment that  such  claim  is  forfeited  to  the  government  and  that  the  claim- 
ant be  forever  barred  from  prosecuting  the  same.^^  The  judicial  code 
provides  that  any  final  judgment  against  the  claimant  on  any  claim 
prosecuted  in  the  court  of  claims  shall  forever  bar  any  further  claim  or 
demand  against  the  Ignited  States  arising  out  of  the  matters  involved 
in  the  controversy.^"  The  judgments  of  the  court  of  claims  are  just  as 
conclusive  as  the  judgments  of  the  supreme  court,  until  set  aside  on  a 
motion  for  new  trial,^^  and  if  not  appealed  from,  they  are  as  binding 


79.  King  V.  United  States,  31  Ct. 
CI.  304. 

80.  Huske  v.  United  States,  46  Ct. 
CI.  35. 

fa]  After  the  filing  of  a  counter- 
claim,  a  discontinuance  may  be  denied. 
Huske   r.  United  States,  46  Ct.  CI.  35. 

81.  See  infra,  this  note. 

[a]  Effect  on  Counterclaim. —  If  the 
suit  is  without  the  jurisdiction  of  the 
court  of  claims,  the  counterclaim, 
though  it  may  be  well  founded,  falls 
with  the  suit.  Baltimore  &  O.  E.  Co.  v. 
United  States,  34  Ct.  CI.  484,  502; 
Looney  v.  District  of  Columbia,  18  Ct. 
CI.  8. 

82.  Jud.  Code,  §  160;  Duncan  v. 
United  States,  48  Ct.  CI.  488;  Hill  v. 
United  States,  8  Ct.  CI.  470. 

[a]  This  provision  is  not  applicable 
to  claims  referred  by  congress,  in 
view  of  the  history  of  the  statute. 
Duncan  v.  United  States,  48  Ct.  CI. 
488. 

83.  Book  t?.  United  States,  31  Ct. 
CI.  272. 


84.  Murray  v.  United  States,  46  Ct. 
CI.  94,  104. 

85.  See  infra,  this  section. 

[a]  The  only  judgments  which  the 
court  claims  is  authorized  to  render 
against  the  government  are  judgments 
for  money  found  due  from  the  govern- 
ment. Alire  v.  United  States,  7  Ct.  CI. 
28. 

[b]  Form  of  Judgment  When 
Claims  Are  Referred  by  Head  of  De- 
partment. —  Beaman  v.  United  States, 
19  Ct    CI.  5. 

86. "  Jud.  Code,  §  138;  Meigs  V. 
United  States,   20  Ct.  CI.  181,  187. 

87.  Jud.    Code,    §    146. 

88.  Jud.  Code,  §  146;  United  States 
V.  Saunders,  79  Fed.  407,  24  C.  C.  A. 
649;  Johnson  r.  District  of  Columbia, 
49  Ct.  CI.  8;  Looney  v.  District  of 
Columbia,  19  Ct.  CI.  230. 

89.  Jud.  Code,  §  172. 

[a]  Form  of  Judgment.  —  Peychaud 
V.  United  States,  16  Ct.  CI.  601. 

90.  Jud.  Code,  §  179;  Adams  if. 
United  States,  36  Ct.  CI.  104. 

91.  0  'Grady 's  Case,  22  Wall.  (U.  S.) 
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upon  the  government  as  upon  the  claimant.^^  tj^^  ^^^^.^  ^^^y  gg^  ^ight 
mere  forms  in  its  judgments  and  correct  misprisions  of  its  clerk,  at  a 
subsequent  term.^^ '  But  after  the  payment  of  the  judgment,  the  court 
cannot  correct  the  amount  thereof,  in  view  of  the  statute  providing  that 
payment  shall  be  a  full  discharge  of  the  United  States  of  all  claims 
touching  any  of  the  matters  involved  in  the  controversy.^* 

f.  New  Trial  —  The  judicial  code  authorizes  the  court  of  claims  to 
grant  a  new  trial  on  the  motion  of  the  claimant,^^  or  of  the  govern- 
ment.^^ 

g.  Appeal.  —  The  judicial  code  provides  that  an  appeal  to  the  su- 
preme court  shall  be  allowed  on  behalf  of  the  United  States  from  all 


641,  22  L.  ed.  772,  10  Ct.  CI.  134. 

[a]  The  court  cannot  change  a  de- 
cree after  it  has  "been  affirmed  by  the 

sui)Teme   court.      Eastern    Cherokees  v. 
United'  States,  45  Ct.  CI.  104. 

92.  O 'Grady's  Case,  22  Wall.  (U. 
S.)  641,  22  L.  ed.  772,  10  Ct.  CI.  134; 
Meigs  V.  United  States,  20  Ct.  CI.  181, 
187. 

93.  Eussell  v.  United  States,  15  Ct. 
CI.  168. 

94.  Eussell  v.  United  States,  15  Ct. 
CI.  168. 

95.  Jud.  Code,  §  174. 

[a]  Showing.  —  On  the  behalf  of  a 
claimant,  an  application  for  new  trial 
is  governed  by  the  rules  of  common 
law  or  chancery  in  suits  between  indi- 
viduals. Henry  v.  United  States,  15  Ct. 
CI.  162;  King  v.  United  States,  31  Ct. 
CI.  304,  surprise  or  mistake.  See  the 
title,  "New  Trial." 

[b]  Newly  Discovered  Evidence. 
Murphy  i\  United  States,  15  Ct.  CI.  217. 

96.  Jud.  Code,  §  175;  Henry  v. 
United  States,  15  Ct.  CI.  162. 

[a]  Fraud,  wrong  or  injustice  to 
the  government  constitute  the  grounds 
for  new  trial.  In  re  District  of  Co- 
lumbia, 180  U.  S.  250,  21  Sup.  Ct.  357, 
45  L.  ed.  516,  36  Ct.  CI.  578.    See  Mon- 

■  roe  V.  United  States,  37  Ct.  CI.  79. 

[b]  Showing  Required.  —  On  a  mo- 
tion for  new  trial  made  on  behalf  of 
the  government,  it  is  only  necessary 
to  satisfy  the  court,  upon  evidence  that 
some  fraud,  wrong,  or  injustice  in  the 
premises  has  been  done  to  the  United 
States.  Contrary  to  the  rules  of  com- 
mon law  and  chancery,  the  evidence 
may  be  cumulative.  It  need  not  be  of 
that  formal  description  which  would 
be  required  at  the  trial,  but  may  be  of 
the  kind  and  character  usually  ad- 
mitted by  courts  on  the  hearing  of  mo- 
tions for  new  trial.    No  more  evidence 


is  needed  than  will  suffice  to  make  out 
a  prima  facie  case  of  fraud,  wrong  or 
injustice.  Henry  v.  United  States,  15 
Ct.  CI.  162;  Tait  v.  United  States,  6 
Ct.  CI.  638. 

[c]  Errors  of  law  do  not  consti- 
tute grounds  for  new  trial  on  the  ap- 
plication of  the  government.  The  rem- 
edy therefore  is  by  an  appeal.  In  re 
District  of  Columbia,  180  U.  S.  250, 
21  Sup.  Ct.  357,  45  L.  ed.  516,  36  Ct.  CI. 
578;  Purc'ell  Envelope  Co.  v.  United 
States,  48  Ct.  CI.  66;  Ealer  v.  United 
States,  5  Ct.  CI.  708. 

[d]  The  word  "may"  in  the  stat- 
ute means  "shall."  Purcell  Envelope 
Co.  r.  United  States,  48  Ct.  CI.  66. 

[e]  A  motion  to  amend  findings 
may  be  treated  as  a  motion  for  a  new 
trial.  Plumley  v.  United  States,  45  Ct. 
CI.  185. 

[f]  The  affirmance  of  the  judg- 
ment on  appeal  does  not  prevent  the 
granting  of  a  new  trial.  Ex  parte 
United  States,  16  Wall.  (U.  S.)  699,  21 
L.  ed.  507;  Eussell  V.  United  States, 
13  Wall.  (U.  S.)  664,  20  L.  ed.  632,  7 
Ct.  CI.  268. 

[g]  If  the  motion  is  made  in  time, 
it  may  be  decided  after  the  expiration 
of  the  statutory  period.  Sanderson  v. 
United  States,  210  U.  S.  168,  28  Sup. 
Ct.  661,  52  L.  ed.  1007. 

[h]  The  court  cannot  annex  condi- 
tions, by  granting  a  new  trial  subject 
to  the  reimbursement  of  the  other 
party's  costs.  Henry  t.  United  States, 
15  Ct.  CI.  162. 

[i]  V/hen,  because  of  a  supposed 
lack  of  jurisdiction  the  court  of  claims 
refuses  to  entertain  a  motion  for  new 
trial,  mandamus  to  compel  it  to  pro- 
ceed is  the  proper  remedy.  Eussell  v. 
irnited  State's,  13  Wall.  (U.  S.)  664, 
20  L.  ed.  632,  7  Ct.  CI.  268. 
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judgments  of  the  court  of  claims  adverse  to  the  United  States,"^  and  on 
behalf  of  the  plaintiff  in  any  case  where  the  amount  in  controversy  ex- 
ceeds $3000,^®  or  where  his  claim  is  forfeited  to  the  United  States  by  a 
judgment  of  the  court  under  that  provision  of  the  judicial  code  author- 
izing such  forfeiture  in  case  a  claimant  attempts  to  defraud  the  gov- 
ernment.^^ It  also  authorizes  an  appeal  by  the  plaintiff  or  defendant  in 
an  action  to  have  the  amount  of  plaintiff's  debt  to  the  United  States 
ascertained.^  All  appeals  from  the  court  of  claims  shall  be  taken  within 
ninety  days  after  judgment  is  rendered,^  and  shall  be  allowed  under 
such  regulations  as  the  supreme  court  may  direct.^  Findings  of  ulti- 
mate facts  by  the  court  of  claims  are  binding  upon  the  supreme  court,* 
unless  it  appears  that  the  findings  are  without  supporting  evidence,' 


97.  Jud.  Code,  §  242;  Fritch  v. 
United  States,  248  U.  S.  458,  39  Sup. 
Ct.  158,  63  L.  ed.  359;  Meigs  v.  United 
States,  20   Ct.  CI.   181. 

[a]  The  supreme  court  has  direct 
and  exclusive  jurisdiction  to  review 
judgments  of  court  of  claims.  Fritch 
r.  United  States,  248  U.  S.  458,  39  Sup. 
Ct.  158,  63  L.  ed.  359. 

[b]  Where  a  claim  for  which  the 
government  is  not  primarily  liable  is 
referred  to  the  court  of  claims  by  a 
private  act,  an  appeal  lies  from  a  judg- 
ment against  the  government,  though 
it  is  not  given  by  the  express  terms  of 
the  act.  McKee  v.  United  States,  10 
Ct.  CI.  208. 

98.  Jud.  Code,  §§242,  146  (appeal 
from  judgment  on  set-off);  §181  (appeal 
under  §180  of  the  Jud.  Code);  Lang- 
ford  V.  United  States,  101  U.  S.  341,  25 
L.  ed.  1010,  15  Ct.  CI.  632;  Griffin  v. 
United  States,  33  Ct.  CI.  228,  finality 
of  decision. 

99.  Jud.   Code,   §242. 

1.  Jud.  Code,  §181;  United  States 
V.  Davis,  131  U.  S.  36,  9  Sup.  Ct,  657, 
33  L.   ed.  93. 

2.  Jud.  Code,  §243;  Chicago  &  Al- 
ton E.  R.  Co.  V.  United  States,  54  Ct. 
CI.  116. 

[a]  Suspending  Running  of  and 
Extending  Time  for  Appeal.  —  A  mo- 
tion for  new  trial  seasonably  made 
suspends  the  running  of  the  time 
within  which  to  file  an  application  for 
appeal,  but  in  the  absence  of  any  such 
motion  or  of  some  proceeding  of  which 
the  court  has  jurisdiction  seasonably 
filed,  it  is  not  permissible  after  the 
period  within  which  an  appeal  can  be 
applied  for,  to  extend  the  time  fixed 
by  the  statute  for  appeal.    Chicago  & 


Alton  E.  E.  Co.  v.  United  States,  54 
Ct.  CI.  116.  See  Murdock  v.  District  of 
Columbia,  23   Ct.  CI.  41. 

[b]  Nunc  Pro  Tunc.  —  Where  a 
party  neglects  to  file  his  appeal  within 
the  statutory  time,  the  court  cannot 
allow  it  nunc  pro  tunc.  Walsh  V.  Unit- 
ed States,  23  Ct.  CI.  1. 

3.  Jud.  Code,  §  243. 

[a]  The  Supreme  Court  Rules  Must 
Be  Followed.  —  De  Groot  v.  United 
States,  7  Ct.  CI.  2. 

[b]  Jurisdiction  of  Court  of  Claims 
After  Appeal  Taken.  —  When  the  rec- 
ord is  filed  in  the  supreme  court,  the 
court  of  claims  loses  jurisdiction  of 
the  case  and  it  cannot  thereafter  set 
aside  the  allowance  of  appeal  and 
make  additional  findings  of  fact.  Kirk 
V.  United  States,  28  Ct.  CI.  276. 

[c]  Action  on  a  motion  for  new 
trial  is  not  necessary  to  a  proper  re- 
view of  a  case.  Kellogg  v.  United 
States,  19  Ct.  CI.  73. 

[d]  An  appeal  does  not  bring  the 
whole  case  up  for  review.  Nothing  is 
reviewed  but  what  is  adverse  to  the 
appellant.  Hobbs  f.  United  States,  19 
Ct.  CI.  220. 

4.  Brothers  r.  United  States,  250  U. 
S.  88,  39  Sup.  Ct.  426,  63  L.  ed.  859; 
Hathaway  &  Co.  v.  United  States,  249 
U.  S.  460,  39  Sup  Ct.  346,  63  L.  ed. 
707;  Cramp  &  Sons'  S.  &  E.  Bldg.  Co.  V. 
United  States,  239  U.  S.  221,  232,  36 
Sup.  Ct.  70,  60  L.  ed.  238;  United 
States  V.  New  York  Indians,  173  U.  S. 
464,  19  Sup.  Ct,  487,  43  L.  ed.  769,  34 
Ct.   CI.  542. 

5.  Hathaway  &  Co.  v.  United  States, 
243  U.  S.  460,'  39  Sup.  Ct.  346,  63  L. 
ed.  707;  Stone  v.  United  States,  164  U. 
S.  380,  17  Sup.  Ct.  71,  41  L.  ed.  477, 
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or  are  inconsistent  with  other  facts  found.®  "When  the  court  of  claima 
erroneously  declines  to  assume  jurisdiction,  the  supreme  court,  on  de- 
ciding that  the  court  of  claims  had  jurisdiction,  will  not  determine  the 
merits  of  the  claim,  but  will  remand  the  cause  for  further  proceedings/ 

h.  Cosis.  —  If  the  government  shall  put  in  issue  the  right  of  the 
plaintiff  to  recover,  the  court  may,  in  its  discretion,  allow  costs  to  the 
prevailing  party  from  the  time  of  joining  such  issue.^  Such  costs,  how- 
ever, shall  include  only  what  is  actually  incurred  for  witnesses  and  for 
summoning  the  same,  and  fees  paid  to  the  clerk  of  the  court.* 

B.  Jurisdiction  of  and  Proceedings  in  District  Court. — The  juris- 
diction of  the  district  court  over  claims  against  the  United  States  and 
the  proceedings  therein  are  discussed  elsewhere  in  this  article. ^^ 


32  Ct.  Cl.  619;  United  States  v.  Clark, 
96  U.  S.  37,  24  L.  ed.  696,  13  Ct.  Cl. 
660.  . 

6.  Hathaway  &  Co.  v.  United  States, 
249  U.  S.  460,  39  Sup.  Ct.  346,  63  L. 
ed.  707;  United  States  v.  Berdan  Fire- 
arms Mfg.  Co.,  156  U.  S.  552,  15  Sup. 


Ct.  420,  39  L.  ed.  530,  30  Ct.  Cl.  491. 

7.  Eastern  Extension,  A.  &  C.  Tel. 
Co.  V.  United  States,  231  U.  S.  326,  34 
Sup.  Ct.  57,  58  L.  ed.  250. 

8.  Jud.  Code,  §  152. 

9.  Jud.  Code,  §  152. 

10.  See  aupra,  I. 
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As  to  United  States  commissioners,  see  the  title  "Judicial  Officers.'' 
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I.  JUDICIAL  POWER  OF  THE  UNITED  STATES.  — A.  Courts 
IN  Which  the  Judicial  Power  Is  Vested.  —  The  judicial  power  of 
the  United  States  is  by  the  federal  constitution  vested  in  one  supreme 
court  and  such  inferior  courts  as  the  congress  may  from  time  to  time 
ordain  and  establish.^  This  provision  is  mandatory,  and  requires  con- 
gress to  vest  the  whole  judicial  power  of  the  United  States,  and  for  that 
purpose  to  establish  one  supreme  court,  and  one  or  more  inferior 
courts.^  It  does  not  exhaust  the  power  of  congress  to  establish  courts, 
however.^ 

Distribution  of  Judicial  Powers  by  Congress.  —  Congress,  except  in  eases 
over  which  the  constitution  vests  original  jurisdiction  in  the  supreme 
court,*  has  authority  to  distribute  the  judicial  power  of  the  United 
States  among  the  courts  thereof,^  and  to  define  the  original  and  ap- 
pellate,'' exclusive  and  concurrent'  jurisdiction  of  such  courts.  But 
congress  may  not  vest  any  portion  of  the  judicial  power  of  the  United 
States  in  any  courts  not  ordained  and  established  by  itself,®  though  it 
may  reserve  to  the  state  courts  an  already  existing  concurrent  juris- 
diction in  cases  where  it  has  authority  to  make  the  jurisdiction  of  the 


1.  Const.,  Art.  Ill,  §  1. 

2.  Martin  v.  Hunler's  Lessee,  1 
Wheat.  (U.  S.)  304,  330,  4  L.  ed.  97. 
See  Ehnde  Island  r.  Massachusetts,  12 
Pet.  (U.  S.)  657,  721,  9  L.  ed.  1233. 

3.  United  States  v.  Coe,  155  U.  S. 
76,  85,  15  Sup.  Ct.  16,  39  L.  ed.  76. 

[a]  Congress  may  establish  terri- 
torial courts,  by  virtue  of  the  general 
right  of  sovereignty  (1)  which  exists 
in  the  governnieiit  over  the  territories, 
and  of  that  provision  of  the  constitu- 
tion which  enables  congress  to  make 
all  needful  rules  and  regulations  re- 
specting the  territory  belonging  to  the 
United  States.  United  States  v.  Coe, 
155  U.  S.  76,  85,  15  Sup.  Ct.  16,  39  L. 
ed.  7G.  (2)  But  such  courts,  when  es- 
tablished, are  not  constitutional  courts 
in  which  the  judicial  jjower  conferred 
by  the  constitution  can  be  deposited, 
but  are  merely  legislative  courts. 
United  States  v.  Coe,  155  U.  S.  76,  85, 
15  Sup.  Ct.  16,  39  L.  ed.  76. 

4.  Johnson  Steel  Street  Eail  Co.  v. 
Wharton  Jr.  &  Co.,  152  U.  S.  252,  260, 
14  Sup.  Ct.  608,  38  L.  ed.  429;  United 
States  f.  Union  Pac.  Ry.  Co.,  98  U.  S. 
569,  602,  25  L.  ed.  143. 

As  to  jurisdiction  of  supreme  court, 
see  infra,  II,  H. 

5.  Johnson  Steel  Street  Rail  Co.  v. 
Wharton  Jr.  &  Co.,  152  U,  S.  252,  260, 
14  Sup.  Ct.  608,  38  L.  ed.  429;  United 
States  V.  Union  Pac.  R.  Co.,  98  U.  S. 
569,  602j  25  L.  ed.  143;   Rhode  Island 


V.  Massachusetts,  12  Pet.   (U.  S.)   657, 
721,  9  L.  ed.  1233. 

6.  New  Orleans,  M.  &  T.  R.  Co.  v. 
Mississippi,  102  U.  S.  135,  141,  26  L. 
ed.  96;  Home  Life  Ins.  Co.  v.  Dunn,  19 
Wall.  (U.  S.)  214,  22  L.  ed.  68;  Rhode 
Island  r.  Massachusetts,  12  Pet.  (U. 
S.)  657,  721,  9  L.  ed.  1233;  Kelly's 
Admx.  V.  Chesapeake  &  O.  R.  Co.,  201 
Fed.  603. 

7.  See  17  Standard  Proc.   812. 

8.  Martin  v.  Hunter's  Lessee,  1 
Wheat.  (U.  S.)  304,  330,  4  L.  ed.  97; 
See  Robertson  v.  Baldwin,  165  U.  S. 
275,  278,  17  Sup.  Ct.  326,  41  L.  ed.  715; 
Houston  V.  Moore,  5  Wheat.  (U.  S.)  1, 
27,  5  L.  ed.  19. 

[a]  State  Courts. —  (1)  Congress 
has  no  power  to  confer  jurisdiction  on 
the  courts  of  a  state  (Ex  parte 
Knowles,  5  Cal.  300;  Ely  v.  Peck,  7 
Conn.  239),  of  (2)  an  action  to  recover 
a  penaltj"  for  violation  of  a  federal 
statute.  United  States  v.  Lathrop,  17 
Johns,  (N.  Y.)  4. 

[b]  "Congress  cannot  confer  juris^ 
diction  upon  any  courts,  but  such  as 
exist  under  the  constitution  and  laws 
of  the  United  States,  although  the 
state  courts  may  exercise  jurisdiction 
in  cases  authorized  by  the  laws  of  the 
state,  and  not  prohibited  by  the  ex- 
clusive jurisdiction  of  the  federal 
courts."  Houston  r.  Moore,  5  Wheat. 
(U.  S  )  1,  27,  5'L.  ed.  19.  See  Knicker- 
bocker lee  Co.  t:  Stewart  (U.  S.),  40 
Sup.  Ct.  438;  Southern  Pac.  Co.  v.  Jen- 
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federal  courts  exclusive.^  Since  the  judicial  power  as  defined  by  the 
constitution  extends  only  to  "cases"  in  courts  of  record/*'  congress  is 
at  liberty  to  authorize  the  judicial  officers  of  the  several  states  to 
exercise  such  power  as  is  ordinarily  given  to  officers  of  courts  not  of 
record/^  and  to  perform  such  other  duties  as  may  be  regarded  as 
incidental  to  the  judicial  power  rather  than  a  part  of  the  judicial 
power  itself.^" 

Military  tribunals  are  not  courts  with  jurisdiction  in  law  or  equity 
within  the  meaning  of  those  terms  as  used  in  the  constitution.^^ 

B.  Cases  to  Which  the  Judicial,  Power  Extends.  —  1.  General 
Statement.  —  The  constitution  provides  that  the  judicial  power  of  the 
United  States  shall  extend  to  all  cases,  in  law  and  equity,  arising  under 
the  constitution,  the  laws  of  the  United  States,  and  treaties  made  or 
which  shall  be  made  under  their  authority ; "  to  all  cases  affecting 


sen,  244  U.  S.  205,  37  Sup.  Ct.  524,  61 
L.  ed.  1086,  Ann.  Cas.  1917E,  900,  L. 
E.  A.  1918C,  451. 

[c]  In  a  Military  Commission. 
Ex  parte  Milligan,  4  Wall.  (U.  S.)  2, 
121,  18  L.  ed.  281. 

9.  See  Second  Employers'  Liability- 
Cases,  223  U.  S.  1,  32  Sup.  Ct.  169,  56 
L.  ed.  327,  38  L.  R.  A.  (N.  S.)  44,  and 
the  titles  "Admiralty;"  "Interstate 
Commerce."  Compare  Knickerbocker 
Ice  Co.  f.  Stewart  (U.  S.),  40  Sup.  Ct. 
438;  Southern  Pac.  Co.  v.  Jensen,  244 
U.  S.  205,  37  Sup.  Ct.  524,  61  L.  ed. 
1086,  Ann.  Cas.  1917E,  900,  L.  R.  A. 
1918C,  451. 

As  to  concurrent  jurisdiction  of  state 
courts  to  enforce  federal  law,  see  17 
Standard  Proc.  812,  827. 

10.  Robertson  v.  Baldwin,  165  U.  S. 
275,  279,  17  Sup.  Ct.  326,  41  L.  ed.  715. 

As  to  cases  to  which,  the  judicial 
power  extends  generally,  see  infra,  I, 
B. 

11.  Robertson  v.  Baldwin,  165  U.  S. 
275,  279,  17  Sup.  Ct.  326,  41  L.  ed.  715. 

[a]  As,  for  example,  (1)  the  power 
to  take  affidavits  (Robertson  v.  Bald- 
win, 165  U.  S.  275,  279,  17  Sup.  Ct.  326, 
41  L.  ed.  715),  (2)  to  arrest  and  com- 
mit for  trial  offenders  against  the  laws 
of  the  United  States  (Robertson  v. 
Baldwin,  165  U.  S.  275,  279,  17  Sup. 
Ct.  326,  41  L.  ed.  715;  Ex  parte  Gist, 
26  Ala.  156),  and  (3)  to  naturalize 
aliens.  See  20  Standard  Proc.  255,  et 
seq. 

12.  Robertson  V.  Baldwin,  165  U.  S 
275,  280,  17  Sup.  Ct.  326,  41  L.  ed.  715'. 

[a]  Power  to  arrest  deserting  sea- 
men and  deliver  them  on  board  their 
vessels,  may  be  conferred  by  congress 
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on  justices  of  the  peace.  Robertson  v. 
Baldwin,  165  U.  S.  275,  17  Sup.  Ct.  326, 
41  L.  ed.  715.  See  Prigg  v.  Pennsyl- 
vania, 16  Pet.  (U.  S.)  539,  622,  10  L. 
ed.  1060. 

13.  In  re  Vidal,  179  U.  S.  126,  21 
Sup.  Ct.  48,  45  L.  ed.  118. 

14.  Const.,  Art.  Ill,  §  2.  See  also 
infra,  I,  B,  2;  II,  J,  4. 

[a]  "Speaking  generally,  it  may 
be  observed  that  the  judicial  power  of 
a  nation  extends  to  all  controversies 
justiciable  in  their  nature,  the  parties 
to  which  or  the  property  involved  in 
which  may  be  reached  by  judicial 
process,  and  when  the  judicial  power 
of  the  United  States  was  vested  in.  the 
supreme  and  other  courts  all  the  ju- 
dicial power  which  the  nation  was 
capable  of  exercising  was  vested  in 
those  tribunals,  and  unless  there  be 
some  limitations  expressed  in  the  con- 
stitution it  must  be  held  to  embrace 
all  controversies  of  a  justiciable  na- 
ture arising  within  the  territorial  lim- 
its of  the  nation,  no  matter  who  may 
be  the  parties  thereto."  Kansas  v. 
Colorado,  206  U.  S.  46,  83,  27  Sup,  Ct. 
655,  51  L.  ed.  956. 

[b]  Includes  Both  Civil  and  Crim- 
inal Cases.  —  Tennessee  v.  Davis,  100 
U.  S.  257,  25  L.  ed.  648. 

[e]  Eeview  of  Judgments  of  State 
Courts.  —  This  provision  is  broad 
enough  to  authorize  a  review  of  the 
judgment  of  a  state  court  by  the  su- 
preme court  in  such  cases.  St.  Louis, 
L  M.  &  S.  R.  Co.  V.  Taylor,  210  U.  S. 
281,  28  Sup.  Ct.  616,  52  L.  ed.  1061; 
Cohens  v.  Virginia,  6  Wheat.  (U.  S.) 
264,  5  L.  ed.  257.   See  infra,  II,  H,  4,  c. 

[d]     * 'Civil     rights"      under     the 
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ambassadors,  other  public  ministers  and  consuls ;  ^^  to  all  cases  of  ad- 
miralty and  maritime  jurisdiction ;  ^^  to  controversies  to  which  the 
United  States  shall  be  a  party  ;^^  to  controversies  between  two  or 
more  states;^®  between  a  state  and  citizens  of  another  state  ;^^  be- 
tween citizens  of  different  states  ;2'^  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states,-^  and  between  a  state, 


rourteenth  Amendment  giving  federal 
courts  jurisdiction  to  redress  the  dep- 
rivation thereof,  are  such  rights  only 
■as  are  derived  from  the  constitution  or 
statutes  of  the  United  States.  Simpson 
V.  Geary,  204  Fed.  507.  See  iiifra,  II, 
J,  18. 

15.  Const.,  Art.  Ill,  %  2;  In  re  Baiz, 
135  U.  S.  403,  417,  10  Sup.  Ct.  854,  34 
L.  ed.  222.  See  also  19  Standard  Proc. 
820,  et  seq. 

16.  Const.,  Art.  Ill,  §  2.  See  gener- 
ally the  title  "Admiralty,"  and  Knick- 
erbocker Ice  Co.  v.  Stewart  (U.  S.),  40 
Sup.  Ct.  438;  Southern  Pae.  Co.  v.  Jen- 
sen, 244  U.  S  205,  37  Sup.  Ct.  524,  61 
L.  ed.  1086,  Ann.  Cas.  1917E,  900,  L. 
R.  A.  19T8C,  451. 

[a]  Proceedings  for  the  limitation 
of  liability  of  shipowners  are  admir- 
alty cases.  Oregon  R.  &  N.  Co.  v.  Bal- 
four, 179  U.  S.  55,  21  Sup.  Ct.  28,  45 
L.  ed.  82. 

17.  Const.,  Art.  Ill,  §  2;  Minnesota 
V.  Hitchcock,  185  U.  S.  373,  382,  22 
Sup.  Ct.  650,  46  L.  ed.  954;  United 
States  r.  Rea-Read  Mill  &  Elevator 
Co.,  171  Fed.  501,  507.  See  also  the 
title  "United  States,"  and  infra,  II, 
J.  2. 

18.  Const.,  Art.  IH,  §  2;  Virginia 
V  West  Virginia,  246  U.  S.  565,  38 
Sup.  Ct.  400,  62  L.  ed.  883;  South  Da- 
kota V.  North  Carolina,  192  U.  S.  286, 
24  Sup.  Ct.  269,  48  L.  ed.  448;  Missouri 
1-.  Illinois,  180  U.  S.  208,  218,  21  Sup. 
Ct.  331,  45  L.  ed.  497;  Wisconsin  v. 
Pelican  Ins.  Co.,  127  U.  S.  265,  8  Sup. 
Ct.  1370,  32  L.  ed.  239.  See  infra,  II, 
H,  2,  c. 

[a]  The  11th  amendment  to  the 
constitution  does  not  affect  the  juris- 
diction in  such  cases.  Kansas  v.  Colo- 
rado, 206  U.  S.  46,  83,  27  Sup.  Ct.  655, 
51  L.  ed  956;  South  Dakota  v.  North 
Carolina,' 192  U.  S.  286,  315,  24  Sup.  Ct. 
269,  48  L.  ed.  448;  Cohens  i:  Virginia, 
6  Wheat.  (U.  S.)  264,  407,  5  L.  ed.  257. 
See  also  infra,  1,  B,  3. 
[b]  Jurisdiction  to  enforce  a  judg- 
ment rendered  in  an  action  between 
states.    Virginia  v.  West  Virginia,  246 


U.   S.   565,  38   Sup.  Ct.  400,  62  L.   ed. 
883. 

19.  Const.,  Art.  Ill,  §  2,  limited  by 
the  Eleventh  Amendment,  see  infra,  I, 
B,  3. 

[a]  Object  of  such  provision  stated 
in  Wisconsin  c.  Pelican  Ins.  Co.,  127 
U.  S.  265,  288,  8  Sup.  Ct.  1370,  32  L. 
ed.  239. 

[b]  "The  grant  is  of  judicial  pow- 
er, and  was  not  intended  to  confer 
upon  the  courts  of  the  United  States 
jurisdiction  of  a  suit  or  prosecution  by 
the  one  state,  of  such  a  nature  that  it 
could  not,  on  the  settled  principles  of 
public  and  international  law,  be  enter- 
tained by  the  judiciary  of  the  other 
state  at  all."  Wisconsin  v.  Pelicau 
Ins.  Co.,  127  U.  S.  265,  289,  8  Sup.  Ct. 
1370,  32  L.  ed.  239. 

20.  Const.,  Art.  Ill,  §  2;  Madison- 
ville  Traction  Co.  v.  St.  Bernard  Min, 
Co.,  196  U.  S.  239,  25  Sup.  Ct.  251,  49 
L.  ed.  462. 

[a]  "The  constitution  imposes  no 
limitation  upon  the  class  of  cases  in- 
volving controversies  between  citizens 
of  different  states,  to  which  the  judi- 
cial power  of  the  United  States  may 
be  extended;  and  congress  may,  there- 
fore, lawfully  provide  for  bringing,  at 
the  option  of  either  of  the  parties,  all 
such  controversies  within  the  jurisdic- 
tion of  the  federal  judiciary."  Gaines 
r.  Fuentes,  92  U.  S.  10,  18,  23  L.  ed. 
524,  quoted  with  approval  in  Ellis  V. 
Davis,  109  U.  S.  485,  498,  3  Sup.  Ct. 
327,  27  L.  ed.  1006. 

[b]  Object  of  such  provision  stated 
in  Burgess  v.  Seligman,  107  U.  S.  20, 
33,  2  Sup.  Ct.  10,  27  L.  ed.  359.  See 
also  Great  So  Hotel  v.  Jones,  193 
U.  S.  532,  544,*  24  Sup.  Ct.  576,  48  D. 
ed.  778. 

Diversity  of  citizenship  as  a  ground 
of  jurisdiction,  see  infra,  II,  F;  II,  J,  5. 

21.  Const.,  Art.  Ill,  §  2.  See  infra^ 
II,  J,  3. 

[a]  This  provision  has  no  applica- 
tion (1)  to  controversies  between  citi- 
z  ns  of  different  states  claiming  lands 
under  grants  of  different  states.    Stev- 
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or  the  citizens  thereof,  and  foreign  states,  citizens  or  subjects.^^  It 
does  not  extent  to  suits  brought  against  a  state  by  its  own  citizens,"^ 
or  by  citizens  of- another  state,  or  by  citizens  or  subjects  of  any  foreign 
state."*  The  provision  of  the  constitution  was  intended  as  a  definition 
of  the  judicial  power  to  be  confined  to  courts  created  by  congress.^^ 

Neither  the  legislative  nor  the  executive  branches  of  the  government 
can  constitutionally  assign  to  the  judicial  branch  any  duties  but  such 
as  are  properly  judicial  and  to  be  performed  in  a  judicial  manner.^^ 

2.  Cases  and  Controversies.  —  The  judicial  powder  is  expressly  lim- 
ited to  cases  and  controversies.^^    By  the  term  cases  and  controversies 


enson  v.  Fain,  195  U.  S.  165,  25  Sup. 
Ct.  6,  49  L.  ed.  142.  (2)  It  is  well  set- 
tled that  the  federal  courts  have  juris- 
diction in  this  class  of  cases.  Fergu- 
son V.  Babcock  Lbr.  &  Land  Co.,  252 
Fed.-  705,  164  C.  C.  A.  545. 

22.  Const.,  Art.  Til,  §  2  (limited  by 
the  Eleventh  Amendment,  see  infra, 
I,  A,  3);  Hennessy  v.  Eichardson  Drug 
Co.,  189  U.  S.  25,  34,  23  Sup.  Ct.  532, 
47  L.  ed.  697.    See  wfra,  II,  F;  11,  J,  5. 

[a]  Includes  Foreign  Corporations. 
Barrow  Steamship  Co.  v.  Kane,  170  U. 
S.  100,  106,  18  Sup.  Ct.  526,  42  L.  ed. 
964. 

23.  Duhne  v.  State  (U.  S.),  40  Sup. 
Ct.  154  (the  second  clause  of  §  2,  art. 
3,  of  the  constitution  conferring  orig- 
inal jurisdiction  on  the  supreme  court, 
of  cases  in  which  a  state  shall  be  a 
party,  does  not  create  or  enlarge  but 
merely  distributes  jurisdiction  vested 
by  the  previous  clause) ;  Ex  parte 
Young,  209  U.  S.  123,  28  Sup.  Ct.  441, 
52  L.  ed.  714,  13  L.  R.  A.  (N.  S.)  932; 
Smith  r.  Eeeves,  178  U.  S.  436,  20  Sup. 
Ct.  919,  44  L.  ed.  1140;  North  Caro- 
lina V.  Temple,  134  U.  S.  22,  10  Sup. 
Ct.  509,  33  L.  ed.  849;  Hans  v.  Louisi- 
ana, 134  U.  S.  1,  9,  10  Sup.  Ct.  504,  33 
L.   ed.  842. 

[a]  As  to  whether  suit  against 
state  ofRcer  is  suit  against  the  state, 
see  Martin  v.  Lankford,  245  U.  S.  547, 
38  Sup.  Ct.  205,  62  L.  ed.  464,  infra,  I, 
B,  3;  and  the  title  "States  and  Terri- 
tories. ' ' 

24.  Const'.,  Amend.  XI.  See  also 
infra,  1,  B,  3. 

25.  Eobertson  t?.  Baldwin,  165  U.  S. 
275,  279,  17  Sup.  Ct.  326,  41  L.  ed.  715. 
See  Martin  v.  Hunter's  Lessee,  1 
Wheat.  (U.  S.)  304,  331,  4  L.  ed.  97, 
construing  §  2. 

26.  Muskrat  v.  United  States,  219 
XJ.  S.  346,  31  Sup.  Ct.  250,  55  L.  ed. 
246;   Interstate   Commerce   Commission 
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V.  Brimson,  154  U.  S.  447,  14  Sup.  Ct. 
1125,  38  L.  ed.  1047;  In  re  Pacific  Ey. 
Com.,  32  Fed.  241. 

[a]  Eequiring  Attendance  of  Wit- 
nesses Before  Interstate  Commerce 
Commission.  —  The  provision  of  the 
interstate  commerce  act  authorizing 
the  commission  to  invoke  the  aid  of 
any  federal  court  in  requiring  the  at- 
tendance and  testimony  of  witnesses, 
and  the  production  of  documents, 
books  and  papers,  is  not  unconstitu- 
tional as  imposing  on  those  courts  du- 
ties not  judicial  in  their  nature.  Inter- 
state Commerce  Com.  v.  Brimson,  154 
U.  S.  447,  472,  14  Sup.  Ct.  1125,  38  L. 
ed.  1047. 

27.  Mutual  Film  Corp.  v.  Industrial 
Commission,  236  U.  S.  247,  35  Sup.  Ct. 
393,  59  L.  ed.  561,  Ann  Cas.  1916C, 
296;  Muskrat  r.  United  States,  219  U. 
S.  346,  31  Sup.  Ct.  250,  55  L.  ed.  246. 
See  infra,  II,  J,  4. 

[a]  Power  to  declare  an  act  of  con- 
gress unconstitutional  can  be  exercised 
by  the  supreme  court  only  in  a  case  in 
law  or  equity  in  which  a  right  under 
such  law  is  asserted.  Muskrat  v.  Unit- 
ed States,  219  U.  S.  346,  31  Sup.  Ct. 
250,  55  L.  ed.  246;  In  re  Pacific  Ey. 
Com.,  32  Fed.  241. 

[b]  Significancg  of  the  Limitation. 
"This  clause  enables  the  judicial  de- 
partment to  receive  jurisdiction  to  the 
full  extent  of  the  constitution,  laws 
and  treaties  of  the  United  States, 
when  any  question  respecting  them 
shall  assume  such  a  form  that  the  ju- 
dicial power  is  capable  of  acting  on  it. 
That  power  is  capable  of  acting  only 
when  the  subject  is  submitted  to  it, 
hy  a  party  who  asserts  his  rights  in 
the  form  prescribed  by  law.  It  then 
becomes  a  case,  and  the  constitution 
declares  that  the  judicial  power  shall 
extend  to  all  cases  arising  under  the 
constitution,  laws  and  treaties  of  th© 
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is  meant  the  claims  of  litigants  brought  before  the  courts  for  determin- 
ation by  such  regular  proceedings  as  are  established  by  law  or  custom 
for  the  protection  or  enforcement  of  rights,  or  the  prevention,  redress, 
or  punishment  of  wrongs.-^     A  controversy  is  a  dispute   concerning 


United  States,"  Chief  Justice  Mar- 
shall in  Osborn  v.  Bank  of  U.  S.,  9 
Wheat.  (U.  S.)  738,  819,  6  L.  ed.  204, 
quoted  with  approval  in  Madisonville 
Traction  Co.  v.  St.  Bernard  Min.  Co., 
196  U.  S.  239,  246,  25  Sup.  Ct.  251,  49 
L.  ed.  462;  Interstate  Commerce  Com, 
f.  Brim?on,  154  U.  S.  447,  475,  14  Sup. 
Ct.  1125,  38  L.  ed.  1047;  Tennessee  f. 
Union  &  Planters'  Bank,  152  U.  S.  454, 
459,  14  Sup.  Ct.  654,  38  L.  ed.  511; 
Smith  i:  Adams,  130  U.  S.  167,  174,  9 
Sup.  Ct.  566,  32  L.  ed.  895. 

28.  Home  Tel.  and  Tel.  Co.  r.  Los 
Angeles,  227  U.  S.  278,  33  Sup.  Ct.  312, 
57  L.  ed.  510;  Muskrat  v.  United 
States,  219  U.  S.  346,  31  Sup.  Ct.  250, 
55  L.  ed.  246;  Baltimore  &  O.  R.  Co.  v. 
Larwill,  83  Ohio  St,  108,  93  N.  E.  610. 

[a]  "Cases  arising  under  the  laws 
of  the  United  States  are  such  as  grow 
out  of  (1)  the  legislation  of  congress, 
whether  they  constitute  the  right  or 
privilege,  or  claim  or  protection,  or 
defense  of  the  party,  in  whole  or  in 
part,  by  whom  they  are  asserted." 
Tennessee  v.  Davis,  100  U.  S.  257,  264, 
25  L.  ed.  648.  (2)  "A  case  arises  un- 
der the  laws  of  the  United  States 
when  it  arises  out  of  the  implication 
of  the  law."  Tennessee  f.  Davis,  100 
U.  S.  257,  264,  25  L.  ed.  648.  (3)  "A 
case  in  law  or  equity  consists  of  the 
right  of  one  party  as  well  as  the  other, 
and  may  truly  be  said  to  arise  under 
the  constitution  or  a  law  of  the  United 
States,  whenever  its  correct  decision 
depends  on  the  construction  of  either." 
Cohens  v.  Virginia,  6  Wheat.  (U.  S.) 
264,  379,  5  L.  ed.  257,  quoted  with  ap- 
proval in  Macon  Grocery  Co.  v.  Atlan- 
tic C.  L.  R.  Co.,  215  U.  S.  501,  30  Sup. 
Ct.  184,  54  L.  ed.  300;  St.  Louis,  L  M. 
&  S.  R.  Co.  V.  Taylor,  210  U.  S.  281, 
292,  28  Sup.  Ct.  616,  52  L.  ed.  1061; 
Patton  r.  Brady,  184  U.  S.  608,  611,  22- 
Sup.  Ct.  493,  46  L.  ed.  713;  Tennessee 
r.  Davis,  100  U.  S.  257,  25  L.  ed.  648; 
New  Orleans  M.  &  T.  R.  Co.  v.  Mississ- 
ippi, 102  U.  S.  135,  141,  26  L.  ed.  96. 

[b]  By  the  terms  "cases  and  con^ 
troversies"  as  used  in  this  article  "are 
intended  the  claims  or  contentions  of 
litigants  brought  before  the  courts  for 


adjudication  by  regular  proceedings 
established  for  the  protection  or  en- 
forcement of  rights,  or  the  prevention, 
redress,  or  punishment  of  wrongs. 
W^henever  the  claim  or  contention  of  a 
party  takes  such  a  form  that  the  judi- 
cial power  is  capable  of  acting  upon  it, 
then  it  has  become  a  case  or  contro- 
versy "  Smith  V.  Adams,  130  U.  S.  167, 
173,  9  Sup.  Ct.  566,  32  L.  ed.  895, 
quoted  with  approval  in  Madisonville 
Traction  Co.  r.  St.  Bernard  Min.  Co., 
196  U.  S.  239,  25  Sup.  Ct.  251,  49  L.  ed. 
462;  Interstate  Commerce  Com.  V. 
Brimson,  154  U.  S.  447,  475,  14  Sup.  Ct. 
1125,  38  L.  ed.  1047. 

[c]  The  existence  of  adverse  parties, 
present  or  possible,  is  implied  in  the 
term.  In  re  Pacific  Ry.  Com.,  32  Fed. 
241.  See  also  Cleveland,  C.  C.  ;;.  St.  L. 
Ry.  Co.  r.  Hirsch,  204  Fed.  849,  123 
C.   C.   A.    145. 

[d]  Presence  of  Other  Questions. 
"When  a  question  to  which  the  power 
of  the  Union  is  extended  by  the  con- 
stitution forms  an  ingredient  of  the 
original  cause,  it  is  in  the  power  of 
congress  to  give  the  circuit  courts 
jurisdiction  of  that  cause,  although 
other  questions  of  fact  or  law  may  be 
involved  in  it."  Chief  Justice  Mar- 
shall in  Osborn  r.  Bank  of  United 
States,  9  Wheat.  (U.  S.)  738,  823,  6  L. 
ed.  204,  quoted  in  Tennessee  v.  Davis, 
100  U.  S.  257,  25  L.  ed.  648;  Macon 
Grocery  Co.  v.  Atlantic  C.  L.  R.  Co., 
215  U.  S.  501,  30  Sup.  Ct.  184,  54  L.  ed. 
300.  Tennessee  v.  Union  &  Planters' 
Bank,  152  U.  S.  454,  459,  14  Sup.  Ct. 
654,  38  L.  ed.  511;  New  Orleans  M.  & 
T.  R.  Co.  f.  Mississippi,  102  U.  S.  135, 
141,  26  L.  ed.  96.  See  infra,  II,  A, 
4,  b. 

[e]  A  condenmation  proceeding,  re- 
quired by  the  state  statutes  to  be 
brought  in  the  county  court  is  a  contro- 
versy. Madisonville  Traction  Co.  v. 
St.  Bernard  Min.  Co.,  196  U.  S.  239,  25 
Sup.  Ct.  251,  49  L.  ed.  462. 

[f]  A  county  seat  election  contest, 
where  the  statute  provides  for  the  in- 
stitution of  proceedings  before  a  court 
by  any  competent  elector,  the  prosecu- 
tion   of    the    contest,     the     taking     of 
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rights  or  wrongs  cognizable  by  law,  and  M^hieh  may  therefore  be  the 
subject  of  an  action  or  involved  therein.^^  The  term  "controversies" 
is  less  comprehensive  than  the  term  "  cases,  "^^ 

The  jurisdiction  is  not  restricted  to  the  rights  and  remedies  existing 
at  the  time  of  the  adoption  of  the  constitution.^^ 

3.  The  eleventh  amendment  to  the  constitution  provides  that  the 
judicial  power  of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity  commenced  or  prosecuted  against  one  of 
the  United  States  by  citizens  of  another  state,  or  by  citizens  or  subjects 
of  any  foreign  state.^^  rpj^jg  provision  applies  though  the  case  is  one 
arising  under  the  constitution  or  laws  of  the  United  States.^^     ^  ^^_ 


proofs,  and  the  determination  of  the 
validity  of  the  election  by  the  court,  is 
a  case  or  controversy.  Smith  v.  Adams, 
130  U.  S.  167,  173,  9  Sup.  Ct.  566,  32 
L.  ed;  895. 

29.  Fisk  i;.  Henarie,  32  Fed.  417, 
423. 

30.  In  re  Pacific  Ry.  Com.,  32  Fed. 
241,  quoted  with  approval  in  Muskrat 
V.  United  States,  219  U.  S.  346,  31  Sup. 
Ct.  250,  55  L.  ed.  246. 

fa]  There  may  be  a  controversy  in 
a  case  which  is  less  than  the  whole  of 
it.    Fisk  V.  Henarie,  32  Fed.  417,  423. 

31.  See  infra,  this  note. 

[a]  New  Rights  and  Remedies  Em- 
braced in  the  Term.  — "The  terms, 
'law 'and  'equity,'  as  used  in  the  Con- 
stitution, although  intended  to  mark 
and  fix  the  distinction  between  the  two 
systems  of  jurisprudence  as  known  and 
practised  at  the  time  of  its  adoption, 
do  not  restrict  the  jurisdiction  confer- 
red by  it  to  the  very  rights  and  rem- 
edies then  recognized  and  employed, 
but  embrace  as  well  not  only  rights 
Jiewly  created  by  statutes  of  the  states, 
as  in  cases  of  actions  for  the  loss  oc- 
casioned to  survivors  by  the  death  of 
a  person  caused  by  the  wrongful  act, 
neglect,  or  default  of  another  (Railway 
Co.  V.  Whitton,  13  Wall.  270,  287;  Den- 
nick  V.  Railroad  Co.,  103  U.  S.  11),  but 
new  forms  of  remedies  to  be*  adminis- 
tered in  the  courts  of  the  United 
States,  according  to  the  nature  of  the 
case,  so  as  to  save  to  suitors  the  right 
of  trial  by  jury  in  cases  in  which  they 
are  entitled  to  it,  according  to  the 
course  and  analogy  of  the  common  law. 
Ex  parte  Boyd,  105  U.  S.  647;  Boom 
Co.  V.  Patterson,  93  U.  S.  403."  Ellis 
V.  Davis,  109  U.  S.  485,  497,  3  Sup.  Ct. 
327,  27  L.  ed.  1006. 

32.  Const.  Amend.  XI;  Murray  v. 
State,  213  U.  S.   174,  29  Sup.  Ct.  465, 
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53  L.  ed.  752;  Murray  v.  Wilson  Dis- 
tilling Co.,  213  U.  S.  151,  29  Sup.  Ct. 
458,  53  L.  ed.  742;  In  re  Ayers,  123 
U.  S.  443,  487,  8  Sup.  Ct.  164,  31  L.  ed. 
216;  Cohen  v.  Virginia,  6  Wheat.  (U. 
S.)  264,  405,  5  L.  ed.  257;  Deseret 
Water,  Oil  &  Irr.  Co.  v.  California,  202 
Fed.  498,  120  C.  C.  A,  641;  Roekaway 
Pacific  Corporation  v.  Stotesbury,  255 
Fed.  345. 

[a]  "This  immunity  of  a  state  from 
suit  is  absolute  and  unqualified,  and  tlie 
constitutional  provision  securing  it  is 
not  to  be  so  construed  as  to  place  the 
state  within  the  reach  of  the  process 
of  the  court."  Pennoyer  v.  McCon- 
naughy,  140  U.  S.  1,  9,  11  Sup.  Ct.  699, 
35  L.  ed.  363,  quoted  with  approval  in 
Reagan  v.  Farmers'  Loan  &  Trust  Co., 
154  U.  S.  362,  388,  14  Sup.  Ct.  1047,  38 
L.  ed.  1014. 

[b]  "The  evident  purpose  of  the 
amendment  .  .  .  was  to  prohibit  all 
suits  against  a  state  by  or  for  citizens 
of  other  states,  or  aliens,  without  the 
consent  of  the  state  to  be  sued,  and,  in 
our  opinion,  one  state  cannot  create  a 
controversy  with  another  state,  within 
the  meaning  of  that  term  as  used  in 
the  judicial  clauses  of  the  constitution, 
by  assuming  the  prosecution  of  debts 
owing  by  the  other  state  to  its  cit- 
izens." New  Hampshire  v.  Louisiana, 
108  U.  S.  76,  91,  2  Sup.  Ct.  176,  27  L. 
ed.  656,  quoted  in  Louisiana  v.  Texas, 
176  U.  S.  1,  16,  20  Sup.  Ct.  251,  44  L.  ed. 
347. 

33.  Hans  v.  Louisiana,  134  U.  S.  ], 
10  Sup.  Ct.   504,  33  L.  ed.  842. 

[a]  Impairment  of  Obligation  of 
Contract.  —  Though  the  sole  object  of 
the  suit  is  to  bring  the  state  within 
the  operation  of  the  constitutional  in- 
hibition against  impairing  the  obliga- 
tion of  contract,  the  provision  applies. 
Pennoyer  v.  McConnaughy,  140  U.  S.  1, 
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plies  to  suits  to  which  the  state  is  an  indispensable  party.^^  The  amend- 
ment leaves  undisturbed  the  jurisdiction  over  suits  or  actions  brought 
by  one  state  against  another/^  or  brought  by  a  state  against  an  indi- 
vidual •  '^  nor  does  it  apply  to  writs  of  error  or  appeals  prosecuted  by 
an  indi'vidual  to  procure  a  review  of  a  judgment  recovered  against  him 
by  a  state."  The  immunity  does  not  extend  to  public  corporations  or 
political  subdivisions  of  the  state.'*  ..  .       .• 

Suits  Against  Officers.39  ^  The  provision  applies  to  suits  and  actions 
which  are  in  reality  against  the  state,  though  in  form  against  its  of- 
ficers *°    But  a  mere  assertion  by  one  sued  individually  for  a  tort,  that 


11  Sup.  Ct.  699,  33  L.  ed.  363.    See  also,  | 
Eeagan  v.  Farmers'  Loan  &  Trust  Co., 
154  U.  S.  362,  14  Sup.  Ct.  1047,  38  L.  ed. 
1014. 

[b]  Suits  and  actions  ty  federal  cor- 
porations come  within  the  rule.  Smith 
V.  Reeves,  178  U.  S.  436,  20  Sup.  Ct. 
919,  44  L.  ed.  1140. 

34.  See  the  title  "States  and  Ter- 
ritories." 

35.  Virginia  v.  West  Virginia,  206 
IT.  S.  290,  319,  27  Sup.  Ct.  732,  51  L.  ed. 
1068;  Kansas  v.  Colorado,  206  U.  S. 
46,  83,  27  Sup.  Ct.  655,  21  L.  ed.  956; 
South  Dakota  v.  North  Carolina,  192 
U.  S.  286,  315,  24  Sup.  Ct.  269,  48  L. 
ed.  448;  Cohen  v.  Virginia,  6  Wheat. 
(U.  S.)   264.  407,  5  L.  ed.  257. 

36.  New  Orleans,  etc.,  E.  Co.  v.  Mis- 
sissippi, 102  U.  S.  135,  140,  26  L.  ed. 
96. 

37.  See  infra,  this  note. 

fa]  Writ  of  error  not  a  suit. 
"Where  the  court  in  rendering  judg- 
ment in  favor  of  a  state  against  an  in- 
dividual overrules  a  defense  set  up  un- 
der the  constitution  or  laws  of  the 
United  States,  the  transfer  of  the  re- 
cord to  the  supreme  court  for  the  sole 
purpose  of  inquiring  whether  such 
judgment  violates  such  constitution  or 
laws  is  not  a  suit  commenced  or  pro- 
secuted against  such  state.  Cohen  r. 
Virginia,  6  Wheat.  (U.  S.)  264,  410,  6 
L.  ed.  257. 

[b]  Even  if  a  writ  of  error  is  a  suit, 
where  sued  out  against  a  state  by  one 
of  its  own  citizens,  it  is  not  within  this 
provision.  Cohpn  r.  Virginia,  6  Wheat. 
(U.  S.)   264,  412,  5  L.  ed.  257. 

38.  See  infra,  this  note. 

[a]  Not  to  Counties.  —  Lincoln 
County  V.  Luning,  133  U.  S.  529,  530, 
10  Sup.  Ct.  363,  33  L.  ed.  766;  Mc- 
Creerv  Engr.  Co.  v.  Massachusetts 
Fan  Co.,  195  Fed.  498,  505,  115  C.  C.  A. 
408 


[b]  Nor  to  a  State  Agricultural 
CoUege.  —  Hopkins  f.  Clemson  Agri- 
cultural College,  221  U.  S.  636,  31  Sup. 
Ct.  654,  55  L.  ed.  890,  35  L.  R.  A.  (X. 
S.)   223. 

Suits  against  state  agencies,  politi- 
cal subdivisions,  and  corporations,  as 
suits  against  a  state,  see  the  title 
"States  and  Territories." 

39.  When  suit  against  officer  is  suit 
against  state  or  the  United  States,  see 
the  titles  "States  and  Territories"  and 
"United  States." 

40.  Hopkins  V.  Clemson  Agricul- 
tural College,  221  U.  S.  636,  642,  31 
Sup.  Ct.  654,  55  L.  ed.  890;  Smith  v. 
Reeves,  178  tJ.  S.  436,  440,  20  Sup.  Ct. 
919,  44  L.  ed.  1140. 

[a]  "To  secure  the  manifest  pur- 
poses of  the  constitutional  exemption 
guaranteed  by  the  eleventh  amend- 
ment requires  that  it  should  be  inter- 
preted, not  literally  and  too  narrowly, 
but  fairly,  and  with  such  breadth  and 
largeness  as  effectually  to  accomplish 
the  substance  of  its  purpose.  In  this 
spirit  it  must  be  held  to  cover,  not 
only  suits  brought  against  a  state  by 
name,  but  those  against  its  officers, 
agents,  and  representatives,  where  the 
state,  though  not  named  as  such,  is, 
nevertheless,  the  only  real  party 
against  whom  alone  relief  is  asked, 
and  against  which  the  judgment  or  de- 
cree effectively  operates."  In  re 
Avres,  123  U.  S.  443,  50-5,  8  Sup.  Ct. 
164,  31  L.  ed.  216,  quoted  with  approval 
in  Reagan  v.  Farmers'  Loan  &  Trust 
Co.,  154  U.  S.  362,  388,  14  Sup.  Ct.  1047, 
38  L.  ed.  1014. 

[b]  To  Compel  Taxation.  —  A  suit 
cannot  be  maintained  against  a  pub- 
lie,  officer  to  compel  him  to  exercise 
the  state's  power  of  taxation.  Hopkins 
f.  Clemson  Agr.  College,  221  U.  S.  636, 
31  Sup.  Ct.  654,  55  L.  ed.  890,  35  L.  R. 
A.  (N.  S.)  243. 
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the  acts  complained  of  were  done  by  liim  as  a  state  officer  and  under 
authority  of  the  state  is  not  sufficient  to  oust  the  court  of  jurisdiction ; 
he  must  show  that  his  authority  was  sufficient  in  law  to  protect  him.** 
The  federal  courts  may  enjoin  individual  state  officers  from  enforcing, 
either  by  civil  or  criminal  proceedings,  state  statutes  which  violate  the 
federal  constitution,  to  the  injury  of  the  rights  of  the  complainant,*^ 
or  from  wrongfully  administering  a  valid  statute,*-  or  from  doing, 
without  even  color  of  statutory  authority,  illegal  acts  affecting  com- 
plainant's property  rights/*  and  may  entertain  suits  against  persons 
claiming  to  act  as  officers  of  a  state  who,  under  color  of  an  unconstitu- 
tional statute,  commit  acts  of  wrong  and  injury  to  the  property  of 


[c]  A  suit  to  compel  an  officer  to 
pay  out  the  state's  money  in  discharge 
of  a  state  obligation  is  within  the  pro- 
vision-. Hopkins  v.  Clemsou  Agr.  Col- 
lege, 221  U.  S.  636,  31  Sup.  Ct.  654,  55 
L.  ed.  890,  35  L.  E.  A.  (N.  S.)  243; 
Keagan  v.  Farmers'  Loan  &  Trust  Co., 
154  U.  S.  362,  389,  14  Sup.  Ct.  1047,  38 
L.  ed.  1014;  Pennoyer  i;.  McConnaughy, 
140  U.  S.  1,  9,  11  Sup.  Ct.  699,  35  L.  ed. 
363. 

[d]  The  actual,  rather  than  the 
nominal  pa.rties,  determine  whether  the 
suit  is  against  the  state.  Pennoyer  v. 
McConnaughy,  140  U.  S.  1,  11,  11  Sup. 
Ct.  699,  35  L  ed.  363;  In  re  Ayres,  123 
U.  S.  443,  487,  8  Sup.  Ct.  164,  31  L.  ed. 
216;  Poindexter  v.  Greenhow,  114  U.  S. 
270,  287,  5  Sup.  Ct.  903,  29  L.  ed.  185. 

41.  Eeagan  v.  Farmers'  Loan  & 
Trust  Co.,  154  U.  S.  362,  391,  14  Sup. 
Ct.  1047,  38  L.  ed.  1014;  Pennoyer  v. 
McConnaughy,  140  U.  S.  1,  14,  11  Sup. 
Ct.  699,  35  L.  ed.  363;  Poindexter  v. 
Greenhow,  114  U.  S.  270,  287,  5  Sup. 
Ct.  903,  29  L.  ed.  185;  Cunningham  v. 
Macon  &  B.  E.  Co.,  109  U.  S.  446,  452, 
3  Sup.  Ct.  292,  27  L.  ed.  992. 

42.  McNeill  v.  Southern  E.  Co.,  202 
U.  S.  543,  26  Sup.  Ct.  722,  50  L.  ed. 
1142;  Gunter  v.  Atlantic  C.  L.  E.  Co., 
200  U.  S.  273,  284,  26  Sup.  Ct.  252,  50 
L.  ed.  477;  Prout  v.  Starr,  188  U.  S. 
537,  542,  23  Sup.  Ct.  398,  47  L.  ed.  584; 
Smyth  V.  Ames,  169  U.  S.  466,  18  Sup, 
Ct.  418,  42  L.'ed.  819;  Scott  v.  Donald, 
165  U.  S.  107,  112,  17  Sup.  Ct.  262,  41 
L.  ed.  648;  Eeagan  t\  Farmers'  Loan 
&  Trust  Co.,  154  U.  S.  362,  14  Sup.  Ct. 
1047,  38  L.  ed.  1014;  In  re  Tyler,  149 
U.  S.  164,  13  Sup.  Ct.  785,  37  L.  ed. 
689;  Pennoyer  v.  McConnaughy,  140 
U.  S.  1,  10,  11  Sup.  Ct.  699,  35  L.  ed. 
863;  Davis  v.  Gray,  16  Wall.  (U.  S.) 
203,  220,  21  L.  ed.  447;  Osborn  v.  Bank 
of  U.  S.,  9  Wheat.  (U.  S.)  738,  6  L.  ed. 
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204;  Haskell  v.  Cowham,  187  Fed.  403, 
109  C.  C.  A.  235;  Eockaway  Pacific 
Corp.  V.  'Stotesbury,  255  Fed.  345; 
Louisville  &  N.  E.  Co.  v.  Eailroad 
Com.,  157  Fed.  944.  See  also  Philadel- 
phia Co.  V.  Stimson,  223  U.  S.  605,  620, 
32  Sup.  Ct.  340,  56  L.  ed.  570;  General 
Oil  Co.  V.  Grain,  209  U.  S.  211,  28  Sup. 
Ct.  475,  52  L.  ed.  754,  and  cases  cited. 

fa]  Injunction  Against  Officers. 
"Individuals,  who,  as  officers  of  the 
state,  are  clothed  with  some  duty  in 
regard  to  the  enforcement  of  the  lawg 
of  the  state,  and  who  threaten  and  are 
about  to  commence  proceedings,  eithei' 
of  a  civil  or  a  criminal  nature,  to  en- 
force against  parties  affected  an  un- 
constitutional act,  violating  the  fed- 
eral constitution,  may  be  enjoined  by 
a  federal  court  of  equity  from  such 
action."  Ex  parte  Younsr,  209  U.  S. 
123,  125,  28  Sup.  Ct.  441,  52  L.  ed.  714, 
13  L.  E.  A.  (N.  S.)  932,  quoted  with 
approval  in  Western  Union  Tel.  Co,  v. 
Andrews,  216  U.  S.  165,  30  Sup.  Ct. 
286,  54  L.  ed.  430. 

[b]  Enforcement  of  an  order  of 
the  state  railroad  commission  may  be 
enjoined  where  it  is  invalid.  Louis- 
ville &  N.  E.  Co.  v.  Eailroad  Com.,  191 
Fed.  757;  St.  Louis  &  S.  F.  E.  Co.  v. 
Allen,  181  Fed.  710. 

43.  Johnson  v.  Lankford,  245  IT.  S. 
541,  38  Sup.  Ct.  203,  62  L.  ed.  '460; 
Scully  f.  Bird,  209  U.  S.  481,  28  Sup. 
Ct,  597,  52  L.  ed.  899;  Eeagan  v.  Far- 
mers' Loan  &  Trust  Co.,  154  U.  S.  362, 
390,  14  Sup.  Ct.  1047,  38  L.  ed.  1014; 
Chicago,  B.  &  Q.  E.  Co.  v.  Oglesby,  198 
Fed.  153.  See  Martin  v.  Lankford,  245 
U.  S.  547,  38  Sup.  Ct.  205,  62  L.  ed. 
464. 

44.  McCreerv  Engr.  Co.  v.  Massa- 
chusetts Fan  Co.,  195  Fed.  498,  507, 
115  C.  C.  A.  408,  reversing  186  Fed.  846. 
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plaintiff,  to  recover  money  or  property  in  their  hands  which  they  have 
unlawfully  taken  in  behalf  of  the  state,  or  for  compensation  for  dara- 
ages,^^  or  for  mandamus  to  enforce  the  performance  of  a  plain  legal 
duty  purely  ministerial,^^  or  for  injunction  to  prevent  the  threatened 
violation  of  such  a  duty.*^ 

II.  JURISDICTION  OF  THE  FEDERAL  COURTS.  —  A.  General 
EuLES  AND  Principles.  —  1.  In  General.*^  —  The  federal  courts  are 
courts  of  limited  jurisdiction  in  the  sense  that  they  have  no  jurisdic- 
tion except  such  as  is  conferred  on  them  by  the  constitution  and 
laws  of  the  United  States,*^  or  as  necessarily  inheres  in  a  court.^''    But 


45.  Hopkins  v.  Clemson  Agricultural 
College,  221  U.  S  636,  31  Sup.  Ct.  654, 
55  L.  ed.  890;  Scott  v.  Donald,  165  U. 
S.  107,  112,  17  Sup.  Ct.  262,  41  L.  ed. 
648;  Scott  V.  Donald,  165  U.  S.  58,  67, 
17  Sup.  Ct.  265,  41  L.  ed.  632;  Reagan 
V  Farmers'  Loan  &  Trust  Co.,  154  U. 
S.  362,  389,  14  Sup.  Ct.  1047,  38  L.  ed. 
1014;  In  re  Tyler,  149  U.  S.  164,  13 
Sup.  Ct.  785,  37  L.  ed.  689;  Pennoyer 
V.  McConnaughy,  140  U.  S.  1,  10,  11 
Sup.  Ct.  699,  35  L.  ed.  363;  Poindexter 
V.  Greenhow,  114  U.  S.  270,  287,  5  Sup. 
Ct.  903,  29  L.  ed.  185. 

46.  Scott  V.  Donald,  165  U.  S.  107, 
113,  17  Sup.  Ct.  262,  41  L.  ed.  648; 
Eeagan  v.  Farmers'  Loan  &  Trust  Co., 
154  U.  S.  362,  389,  14  Sup.  Ct.  1047,  38 
L.  ed.  1014;  In  re  Tyler,  149,  U.  S.  164, 
13  Sup.  Ct.  785,  37  L.  ed.  689;  Pennoyer 
V.  McConnaughv,  140  U.  S.  1,  10,  11 
Sup.  Ct.  699,  35  L.  ed.  363. 

[a]  "Where  a  plain  official  duty 
requiring  no  exercise  of  discretion  is 
to  be  performed,  and  performance  is 
refused,  any  person  who  will  sustain  a 
personal  injury  by  such  refusal  may 
have  a  mandamus  to  compel  perform- 
ance." Board  of  Liquidation  v.  Mc- 
Comb,  92  U.  S.  531,  23  L.  ed.  623,  qiioted 
with  approval  in  Cunningham  v.  Macon 
&  B.  R.  Co.,  109  U.  S.  446,  454,  3  Sup. 
Ct.  292,  27  L.  ed.  992. 

47.  Cunningham  v.  Macon  &  B.  R. 
Co.,  109  U.  S.  446,  454,  3  Sup.  Ct.  292, 
27  L.  ed.  992;  Board  of  Liquidation  v. 
McComb,  92  U.  S.  531,  23  L.  ed.  623. 

48.  Jurisdiction  defined,  see  Illinois 
Cent.  R.  Co.  v.  Adams,  180  U.  S.  28,  35, 
21  Sup.  Ct.  251,  45  L.  ed.  410;  The 
Resolute,  168  U  S.  437,  18  Sup.  Ct.  112, 
42  L.  ed.  533; 'St.  Louis  Cotton  Com- 
press Co.  V.  American  Cotton  Co.,  125 
Fed.  196,  60  C.  C.  A.  80;  In  re  Casey, 
195  Fed.  322,  and  generally  the  title 
"Jurisdiction." 


49.     Hollins  v.  Everett,  241  U.  S.  661, 
36  Sup.  Ct.  448,  60  L.  ed.  1226;  Thomas 
V.  Board  of  Trustees,  195  U.  S.  207,  25 
Sup.  Ct.  24,  49  L.  ed.  160;  Hanford  v. 
Davies,  163  U.  S.  273,  16  Sup.  Ct.  1051, 
41  L.  ed.  157;   Anderson   v.  Watt,  138 
U.   S.  694,  702,  11   Sup.  Ct.  449,  34  L. 
ed.  1078;  Mansfield,  C.  &  L.  M.  R.  Co. 
V.  Swan.  Ill  U.  S.  379,  4  Sup.  Ct.  510, 
28  L.  ed.  462;  Bors  v.  Preston,  111  U. 
S.   252,  4   Sup.  Ct.  407,  28   L.   ed.  419; 
Grace   v.  American  Cent.  Ins.   Co.,  109 
U.  S.  278,  3  Sup.  Ct.  207,  27  L.  ed.  932; 
Robertson   v.   Cease,   97   U.   S.    646,   24 
L.  ed.  1057;  Morgan's  Exrs.  v.  Gay,  19 
Wall.   (U.  S.)    81,  22  L.  ed.  100;   Kem- 
pe's  Lessee   v.  Kennedy,  5  Cranch   (U. 
S.)   173,  3  L.  ed.  70;  Turner  v.  Bank  of 
North  America,  4  Dall.  (U.  S.)  8,  1  L. 
ed.   718;    In   re   Hollins,   229   Fed.   349, 
143  C.  C.  A.  469;  Harrington  v.  Atlan- 
tic &  P.  Tel.  Co.,  185  Fed.  493,  107  C. 
C.  A.  593,  reversing  143  Fed.  329;  New- 
comb  V.  Burbank,  181  Fed.  334,  104  C. 
C.  A.  164;  Taylor  t\  Weir,  171  Fed.  636, 
96   C.    C.   A.   438;   Yeandle    V.   Pennsyl- 
vania R.  Co.,  169  Fed.  938,  95  C.  C.  A. 
282;   Knight  v.  Lutcher  &  Moore  Lum- 
ber Co.,  136  Fed.  404,  69  C.  C.  A.  248; 
Yocum  v.  Parker,   130   Fed.   770,  66   C. 
C.    A.    80;    Thompson    v.    Nichols,    254 
Fed.     973;     Peper    Automobile     Co.    V. 
American    Motor    Car    Sales    Co.,    180 
Fed.  245;  Boston  Safe  Deposrt  &  Trust 
Co.   f.    City    of    Racine,    97    Fed.    817; 
United  States  v.  Southern  Pac.  R.  Co., 
49    Fed.    297;    Divine    f.    Unaka    Nat. 
Bank,  125  Tenn.  98,  140  S.  W.  747. 

[a]  Either  a  federal  question  or  di- 
verse citizenship  must  exist.  Byers  v. 
McAulev,  149  U.  S.  608,  13  Sup.  Ct. 
906,  37  L.  ed.  867. 

50.     Risley  v.  Utica,  168  Fed.  737. 

[a]     Such  for  example   as  power  to 
punish   for   contempt.    Risley  v.  Utica, 
I  IfiS  Ffid.  737. 
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they  exercise  general  jurisdiction  within  their  limitations  as  to  subject 
matter,^^  and  are  in  no  sense  courts  of  inferior  jurisdiction  in  the 
technical  sense  of  those  words," 

The  jurisdiction  of  the  supreme  court  is  derived  immediately  from 
the  constitution ;  ^^  that  of  the  other  federal  courts  depends  on  some 
act  of  congress.^*  The  supreme  court  cannot,  by  rule,  enlarge  or  di- 
minish its  own  jurisdiction,^^  or  that  of  the  inferior  federal  courts.^*^ 
Nor  can  the  jurisdiction  of  a  federal  court  be  extended  by  uniting  in 
the  same  pleading  a  cause  of  action  of  which  it  has  no  jurisdiction  and 
one  of  which  it  has  jurisdiction.^^  Jurisdiction  over  a  particular  class 
of  controversies  ceases  on  repeal  of  the  statute  conferring  it,^^  and  this 
is  true  as  to  pending  cases  in  the  absence  of  a  saving  clause.^^  The 
judicial  code,  however,  contains  a  general  saving  clause.®" 


51.  Toledo,  St  L.  &  W.  E.  Co.  v. 
Perenehio,  205  Fed.  472,  123  C.  C.  A. 
540.    See  infra,  II,  A,  3  and  4. 

52,  Kennedy  v.  Georgia  Bank,  8 
How.  (U.  S.)  586,  12  L.  ed.  1209;  Grig- 
non's  Lessee  v.  Aster,  2  How.  (U.  S.) 
319,  11  L.  ed.  283;  McCormick  v.  Sul- 
livan, 10  Wheat.  (U.  S.)  192,  6  L,  ed. 
300.  See  infra,  IT,  A,  3,  and  15  Stand- 
ARD  Proc.  431,  438. 

53.  See  infra,  IT,  H,  1. 

[a]  Original  Jurisdiction  of  the  Su- 
preme Court.  —  Minnesota  f.  Hitch- 
cock, 185  U.  S.  373,  22  Sup.  Ct.  650,  46 
L.  ed.  954,  See  generally  infra.,  II, 
H,  2, 

54,  Kentucky  f.  Powers,  201  U.  S. 
1,  24,  26  Sup.  Ct.  387,  50  L.  ed.  633. 

[a]  Passed  pursuant  to  the  power 
conferred  upon  it  by  the  constitution. 
Goldey  v.  Morning  News,  156  U.  S.  518, 
523,  15  Sup.  Ct.  559,  39  L,  ed.  517,  See 
supra,  I,  A. 

[b]  They  have  only  such  power  as 

is  conferred  by  the  constitution  and 
statutes.  United  States  f.  Brooke,  'l84 
Fed  341;  Harland  v.  United  Lines  Tel. 
Co.,  40  Fed.  308,  6  L.  E.  A.  252. 

[c]  Before  the  circuit  courts  were 
aholished  by  the  judicial  code,  (1)  it 
was  held  that,  apart  from  the  powers 
that  are  inherent  in  a  judicial  tribu- 
nal after  its  lawful  creation,  they  could 
exercise  no  jurisdiction  not  conferred 
upon  them  by  legislative  enactment. 
Ladew  v.  Tennessee  Copper  Co.,  218 
U.  S.  357,  31  Sup.  Ct.  81,  54  L.  ed.  1069, 
affirming  179  Fed.  245.  (2)  They  pos- 
sessed only  such  jurisdiction  and 
power  as  was  expressly  conferred  upon 
them  by  congress  within  the  limits 
fixed  by  the  constitution.    Mahopoulos 
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r.  Chicago,  E.  I,  &  P,  E.  Co,,  167  Fed. 
165. 

55.  Hudson  v.  Parker,  156  U  S.  277, 
284,  15  Sup.  Ct.  450,  39  L.  ed.  424.  See 
6  Standard  Proc,  5,5,  58,  60. 

56.  Venner  v.  Great  Northern  E. 
Co.,  209  U.  S.  24,  35,  28  Sup.  Ct.  328, 
52  L,  ed.  666  (but  it  may  prescribe 
in  what  cases  or  classes  of  cases  federal 
courts  will  grant  equitable  relief); 
Hudson  V.  Parker,  156  U  S.  277,  284, 
15  Sup,  Ct.  450,  39  L.  ed,  424, 

57,  See  infra,  IT,  A,  4. 

58,  Fairchild  v.  United  States,  91 
Fed.  297.  See  generally  17  Standard 
Proc.  710,  et  seq.;  22  Standard  Proc, 
719,  720. 

59.  Sherman  v.  Grinnell,  123  U.  S. 
679,  8  Sup.  Ct.  260,  31  L.  ed.  278;  Bal- 
timore &  P.  E,  Co.  t:  Grant,  98  U,  S. 
398,  25  L.  ed.  231;  United  States  f. 
Kelly,  97  Fed.  460,  34  C.  C.  A.  619; 
United  States  v.  Marsh,  92  Fed.  689, 
38  C.  C.  A.  275;  United  States  v.  Me- 
Crory,  91  Fed.  295,  33  C.  C.  A,  515; 
Fairchild  r.  United  States,  91  Fed, 
297,  See  generally  17  Standard  Proc, 
710,  et  seq.;  22  Standard  Proc.  719, 
720. 

[a]  Where  the  statute  is  repealed 
after  the  filing  of  the  mandate  of  the 
supreme  court  in  the  trial  court,  the 
latter  can  take  no  further  action.  In 
re  Hall,  167  U.  S,  38,  17  Sup.  Ct.  723, 
42  L.  ed.  69. 

60,  Act  Mar,  3,  1911,  e.  231,  §299. 
36  St.  at  L,  1169,  Comp.  St.  1916, 
§1276.  See  the  following  cases: 
Springstead  v.  Crawfordsville  State 
Bank,  231  U.  S.  541,  34  Sup.  Ct.  195, 
58  L.  ed.  354;  Washington  Home  for 
Incurables  v.  American  Security  &  Tr, 
Co.,  224  U,  S.  486,  32  Sup,  Ct.  554,  56 
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As  Affected  by  Inability  To  Enforce  Judgment.  —  Jurisdiction,  except  in 
case  of  the  supreme  court,  is  not  affected  by  the  fact  that  court  has  no 
power  to  enforce  its  judgment.''^ 

Duty  to  Assume  Jurisdiction,  etc. —  It  is  the  duty  of  a  federal  court, 
when  properly  appealed  to,  to  take  jurisdiction  in  a  case  over  which  it 
has  jurisdiction  by  law.«-  It  may  not  abandon  its  jurisdiction  over  a 
case  of  which  it  has  cognizance  and  turn  the  matter  over  for  adjudica- 
tion to  a  state  court.®^ 

Eight  of  Iiitigants  To  Choose  Between  State  and  Federal  Court.  —  The  right 
of  a  party  plaintiff  to  choose  the  federal  court,  where  there  is  a  choice, 
cannot  be  properly  denied. "^^ 

2.  Determined  From  Plaintiff's  Statement  of  His  Case  and  Condi- 
tions at  Commencement  of  Suit.  —  Until,  in  some  classes  of  cases,  the 
facts  as  to  jurisdiction  otherwise  properly  appear,''^  the  grounds  on 
which  it  depends  are  to  be  determined  from  the  plaintiff's  statement 
of  his  own  cause  of  action,  as  set  forth  in  the  declaration  or  bill.*^® 


L.  ed.  854;  Barnes  v.  Cady,  232  Fed. 
318,  146  C.  C.  A.  366;  Texas  Gum  Co. 
t'.  Auto  Sales  Gum  &  Chocolate  Co., 
219  Fed.  165,  135  C.  C.  A.  63;  Sloane 
r.  Kramer  Bros.  &  Co.,  230  Fed.  727; 
McKernan  t\  North  Eiver  Ins.  Co.,  206 
Fed.  984;  Taylor  v.  Midland  Val.  E.  Co., 
197  Fed.  323;  United  States  v.  New 
Departure  Mfg.  Co.,  195  Fed.  778;  Hu- 
lac  V.  Chieago  &  N.  W.  E.  Co.,  194  Fed. 
747. 

61.  Harrison  v.  Moncravie  (C.  C. 
A.),  264  Fed.  776. 

Compare  Virginia  v.  West  Virginia, 
246  V.  S.  565,  38  Sup.  Ct.  400,  62  L. 
ed.  883,  as  to  supreme  court's  power  to 
enforce  its   judgments. 

62.  Willcox  V.  Consolidated  Gas  Co., 
212  U.  S.  19,  40,  29  Sup.  Ct.  192,  53  L. 
ed.  382;  Ex  parte  Young,  209  U.  S. 
123,  142,  28  Sup.  Ct.  441,  52  L.  ed.  714; 
Cohens  v.  Virginia,  6  Wheat.  (U.  S.) 
264,  404,  5  L.  ed.  257;  Kansas  City 
Gas  Co.  r.  Kansas  Citv,  198  Fed.  500. 
See  Lamar  v.  United  States,  241  U.  S. 
103,  .",6  Sup.  Ct.  535,  60  L.  ed.  912,  and 
17  Standard  Proc.  669. 

[a]  That  the  case  is  one  of  local 
interest  merely  will  not  warrant  the 
court  in  refusing  to  assume  jurisdic- 
tion. Brun  r.  Mann,  151  Fed.  145,  80 
C.  C.  A.  513. 

63.  McClellan  v.  Garland,  217  U.  S. 
268,  30  Sup.  Ct.  501,  54  L.  ed.  762; 
Chicot  r.  Sherwood,  148  U.  S.  529,  13 
Sup.  Ct.  695,  37  L.  ed.  546. 

64.  Willcox  r.  Consolidated  Gas  Co., 
212  U.  S.  19,  40,  29  Sup.  Ct.  192,  53  L. 


ed.  382;  Kansas  City  Gas  Co.  v.  Kan- 
sas City,  198  Fed.  500. 

Concurrent  jurisdiction  of  state  and 
federal  courts,  see  17  Standard  Proc. 
812. 

As  to  right  to  remove  case,  see  the 
title   "Removal  of  Causes." 

[a]  His  motive  in  doing  so  is  un- 
important, (1)  so  long  as  no  improper 
act  is  done  by  which  the  jurisdiction 
of  such  court  attaches,  hi  re  Metro- 
politan Ev.  Eeeeivership,  208  U.  S.  90, 
111,  28  Sup.  Ct.  219,  52  L.  ed.  698; 
Smithers  v.  Smith,  204  U.  S.  632,  644, 
27  Sup.  Ct.  297,  51  L.  ed.  656;  Blair  v. 
Chicago,  201  U.  S.  400,  448,  26  Sup.  Ct. 
427,  50  L.  ed.  801.  (2)  Where  there  ia 
diversity  of  citizenship,  and  there  is 
no  fraud  or  collusion.  Chicago  V. 
Mills,  204  U.  S.  321,  330,  27  Sup.  Ct. 
286,  51  L.  ed.  504.  See  infra,  II,  F,  9. 
[bl  Choice  between  admiralty  and 
common  law  court,  see  the  title  "Ad- 
miralty" and  Knickerbocker  Ice  Co.  v. 
Stewart  (U.  S.),  40  Sup.  Ct.  438;  Che- 
lentis  V.  Luckenback  Steamship  Co., 
247  U.  S.  372,  38  Sup.  Ct.  501,  62  L.  ed. 
1171;  Southern  Pac.  Co.  v.  Jensen,  244 
U.  S.  205,  37  Sup.  Ct.  524,  61  L.  ed. 
1086,  Ann.  Cas.  1917E,  900,  L.  E.  A. 
1918C,  451. 

65.  See  infra,  II,  G. 

66.  Shulthis  v.  McDougal,  225  U.  S. 
561,  32  Sup.  St.  704,  56  L.  ed.  1205, 
whether  it  depends  on  jurisdiction 
alone  or  on  other  grounds  as  well.  See 
Waite  V  Santa  Cruz.  184  U.  S.  302, 
327,  22  Sup.  Ct.  327,  46  L.  ed.  552,  and 
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Except  as  it  has  been  modified  by  statute,^^  the  general  rule  is  that, 
regardless  of  questions  which  may  have  been  brought  into  the  suit  by 
the  ansvvers,^^  or" in  the  course  of  the  subsequent  proceedings,^^  juris- 
diction must  be  determined  with  reference  to  the  attitude  of  the  ease,'^° 
and  the  status  of  the  parties'^^  when  the  suit  is  brought.  When  it  has 
once  attached  it  will  not  be  ousted  by  subsequent  changes  in  the  con- 
ditions." The  plaintiff  may,  however,  change  pleadings  which  would 
defeat  jurisdiction,  by  amending  them,  "  or  by  dismissal  as  to  parties 
whose  presence  is  not  absolutely  necessary^^  if  the  facts  warranting 
such  action  existed  when  the  suit  was  originally  begun.^^ 

3.  Presumptions,  Pleading  and  Proof. —  Since  the  jurisdiction  of 
federal  courts  is  limited  to  a  particular  subject  matter,^^  the  presump- 
tion in  every  stage  of  an  original  cause  in  the  federal  court  is  against 
the  jurisdiction  of  the  court,  until  the  contrary  affirmatively  appears." 


infra;  II,  J;  17  Standard  Prog.  660, 
675,  705. 

Pleading  jurisdiction,  see  infra,  II, 
A,  3. 

Amount  in  controversy  determined 
hy  pleadinjis,  see  i7ifra,  II,  E,  and  17 
Standard  Proc.  843. 

67.  For  restrictions  on  the  right  of 
assignees  of  choses  in  action  to  sue 
thereon,  see  infra,  II,  F,  14. 

68.  Schulthis  v.  McDougal,  225  U.  S. 
561,  32  Sup.  Ct.  704,  56  L.  ed.  1205; 
Barker  r.  Eastman,  206  Fed.  865,  124 
C.  C.  A.  525, 

See  also  infra,  II,  J;  and  17  Standard 
Proc.  708,  709. 

69.  Shulthis  v.  McDougal,  225  U.  S. 
561,  32  Sup.  Ct.  704,  56  Ir.  ed.  1205. 
See  also  infra,  II,  J. 

70.  Chicago  v.  Mills,  204  U.  S.  321, 
27  Sup.  Ct.  286,  51  L.  ed.  504  (at  the 
date  of  the  filing  of  the  bill  or  dec- 
laration); Barker  v.  Eastman,  206  Fed. 
865,  124  C.  C.  A.  525.  But  see  Kirby  v. 
American  Soda  Fountain  Co.,  194  U.  S. 
141,  24  Sup.  Ct.  619,  48  L.  ed.  911. 

71.  South  Dakota  v.  North  Carolina, 
192  U.  S.  286,  312,  24  Sup.  Ct.  269,  48 
L.  ed.  448.  See  also  infra,  II,  A,  4; 
II,  F,  5;  II,  H,  2,  a.  Compare,  Newton 
V.  Gage,  155  Fed.  598. 

[a]  Jurisdiction  of  a  suit  by  an  exe- 
cutor against  his  co-executor  to  prevent 
■a  spoliation  of  the  estate  is  not  affected 
by  a  subsequent  change  in  the  person- 
nel of  the  executors  and  the  substitu- 
tion of  an  administrator  with  the  will 
annexed.  Monmouth  Inv.  Co.  v.  Means, 
151  Fed.  159,  164,  80  C.  C.  A.  527. 

Effect  of  addition  of  a  party,  see 
infra,  IT,  F,   5. 

72.  Kirby   v.   American    Soda  Foun- 

Vol.  XXV 


tain  Co.,  194  U.  S.  141,  24  Sup.  Ct.  619, 
48  L.  ed.  911. 

See  also  infra,  II,  E,  1,  and  II,  F,  5, 
and  generally  17  Standard  Proc.  704, 
et  seq. 

Effect  of  ancillary  proceedings  on 
jurisdiction,  see  infra,  II,  A,  4,  b. 

73.  Thomas  v.  Anderson,  223  Fed. 
41,  138  C.  C.  A.  405;  Grove  v.  Grove, 
9:5  Fed.  865.  See  17  Standard  Proc. 
915,  916,  and  infra,  IT,  F,  15,  b. 

74.  See  infra,  II,  F,  5. 

75.  See  Weller  v.  llanaur,  105  Fed. 
193,  and  supra,  this  section. 

76.  See  supra,  II,  A,  1. 

77.  Miller  &  Lux  v.  East  Side  Canal 
&  Irr.  Co.,  211  U.  S.  293,  302,  29  Sup. 
Ct.  Ill,  53  L.  ed.  189;  Thomas  v. 
Board  of  Trustees,  195  U.  S.  207,  25 
Sup.  Ct.  24,  49  L.  ed.  160;  Hanford  V. 
Davies,  163  U.  S.  273,  16  Sup.  Ct.  1051, 
41  L.  ed.  154;  Lehigh  Min.  &  Mfg.  Co. 
V.  Kelly,  160  U.  S.  327,  16  Sup.  Ct.  307, 
40  L.  ed.  444;  Dowell  v.  Applegate,  152 
U.  S.  327,  340,  14  Sup.  Ct.  611,  38  L.  ed. 
463;  Anderson  t:  Watt,  138  U.  S.  694, 
702,  11  Sup.  Ct.  449,  34  L.  ed.  1078; 
Mansfield,  C.  &  L.  M.  E.  Co.  v.  Swan, 
111  U.  S.  379,  383,  4  Sup.  Ct.  510,  28 
L.  ed.  462;  Bors  v.  Preston,  111  U.  S. 
252,  255,  4  Sup.  Ct.  407,  28  L.  ed.  419; 
Grace  v.  American  Cent.  Ins.  Co.,  109 
U.  S.  278,  3  Sup.  Ct.  207,  27  L.  ed.  932; 
Robertson  v.  Cease,  97  U.  S.  646,  24  L. 
ed.  1057;  Turner  f.  Bank  of  North 
America,  4  Dall.  (U.  S.)  8,  1  L.  ed. 
718;  California-Atlantic  S.  S.  Co.  V. 
Central  Door  &  Lumber  Co.,  206  Fed.  5, 
124  C.  C.  A.  139;  Utah-Nevada  Co.  v. 
De  Lamar,  133  Fed.  113,  66  C.  C.  A. 
179  (certiorari  denied,  199  U.  S.  605, 
26  Sup.  Ct.  746,  50  L.  ed.  330) ;    Taylor 
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Jurisdiction  of  federal  courts  over  the  subject  matter,  therefore,  must 
affirmatively  appear  of  record  in  every  case."«  Such  jurisdiction,  or 
the  facts  upon  which  in  legal  intendment  it  rests,  must  be  distinct  y 
and  positively  averred  in  the  pleadings,  or  should  appear  affirmatively 
and  with  equal  distinctness  in  other  parts  of  the  recorch"  It  is  not 
sufficient  that  it  may  be  inferred  argumentatively.«<>  These  general 
rules  however,  have  no  application  to  a  collateral  attack,  m  which  ease 
the  j'ud-ments  of  federal  courts  are  entitled  to  the  same  presumptions 


r.  Weir,  171  Fed.  636,  96  C.  C  A.  438; 
Yoeum  v.  Parker,  130  Fed.  770,  66  C. 
C.  A.  80;  Fife  v.  Whittell,  102  Fed. 
537;  Boston  Safe-Deposit  &  Trust  Co. 
V  Citv  of  Eacine,  97  Fed.  817;  United 
States  r.  Southern  Pac.  E.  Co.,  49  Fed. 
297. 

78.  Pecos  &  T.  N.  Ey.  Co.  t\  Eosen- 
bloora,  240  U.  S,  439,  36  Sup.  Ct.  390, 
60  L.  ed.  730;  Wells  Co.  v.  Gastonia 
Cotton  Mfg.  Co.,  198  U.  S.  177,  182, 
25  Sup.  Ct.  640,  49  L.  ed.  1003;  Thomas 
V.  Board  of  Trustees,  195  U.  S.  207,  25 
Sup.  Ct.  24,  49  L.  ed.  160;  Continental 
Ins.  Co.  V.  Ehoads,  119  U.  S.  237,  7 
Sup.  Ct.  193,  30  L.  ed.  380;  Morgan's 
Ex'r  V  Gay,  19  Wall.  (U.  S.)  81,  22 
L.  ed.  100;  Turner  v.  Bank  of  North 
America,  4  Dall.  (U.  S.)  8,  1  L.  ed. 
718-  Farmers'  Oil  &  Guano  Co.  r. 
Duckworth  Co.,  217  Fed.  362,  133  C.  C. 
A.  278;  California-Atlantic  S.  S.  Co.  v. 
Central  Door  &  Lumber  Co.,  206  Fed.  5, 
124  C.  C.  A.  139;  Taylor  f.  Weir,  171 
Fed.  636,  96  C.  C.  A.  438;  Shade  v. 
Northern  Pac.  Ey.  Co.,  206  Fed.  353; 
Dobson  r.  Farbenfabriken  of  Elberfeld 
Co..  206  Fed.  125. 

See  also  infra,  II,  E,  and  II,  F. 
[a]       When   Put   in   Issue.  — Peper 
Automobile  Co.  r.  American  Motor  Car 
Sales  Co.,  ISO  Fed.  245. 

fh]  The  facts  upon  whicli  jurisdic- 
tion rests  must  (1)  affirmatively  appear 
in  the  record.  Fishback  v.  Western 
Union  Tel.  Co.,  161  U.  S.  96,  16  Sup. 
Ct.  506,  40  L.  ed.  630;  Turner  v.  Jack- 
son Lumber  Co.,  159  Fed.  923,  926,  87 
C.  C.  A.  103.  (2)  Jurisdiction  cannot 
rest  on  any  ground  that  is  not  affirma- 
tively and  distinctly  set  forth.  Shult- 
his  V.  McDougal,  225  U.  S.  561,  32  Sup. 
Ct.  704,  56  L.  ed.  1205. 

[c]  On  appeal  or  error  (1)  the  rec- 
ord must  affirmatively  show  the  .iuris- 
diction  of  the  court  below.  Dred  Scott 
r.  Sandford,  19  How.  (U.  S.)  393,  402, 
15  L.  ed.  691 ;  Newcomb  V.  Burbank, 
181   Fed.   334,   104   C   C.  A.   164,      (2) 


"No  presumption  will  be  entertained 
as  to  the  existence  of  the  jurisdictional 
facts."  Yeandle  f.  Pennsylvania  E. 
Co.,  169  Fed.  938,  9o  C.  C.  A.  282.  (3) 
The  burden  is  on  him  who  would  sus- 
tain the  jurisdiction  of  the  court  below 
to  show  such  jurisdiction  from  the  rec- 
ord. Watson  V.  Bonfils,  116  Fed.  157, 
53  C.  C.  A.  535.  See  Burlington  Trust 
Co.  V  Porter,  1S7  U.  S.  641,  23  Sup.  Ct. 
841,  47  L.  cd.  345.  (4)  Otherwise  a 
decree  is  erroneous  and  will  be  reversed 
on  appeal.  Peper  v.  Fordyce,  119  U.  S. 
469,  7  Sup.  Ct.  287,  30  L.  ed.  435. 

79.  Yeandle  v.  Pennsylvania  E.  Co., 
169  Fed.  938,  95  C.  C.  A.  282  (jurisdic^ 
tional  facts  must  be  alleged,  and  if 
controverted,  must  be  proved) ;  United 
States  V.  Stannard,  207  Fed.  198;  Boa- 
ton  Safe-Deposit  &  Trust  Co.  v.  City  of 
Eacine,  97  Fed.  817.  See  generally  6 
Standard  Proc.  674;  also  infra,  II,  E, 
4;   II,  F;    II,  J,  4. 

[a]  "The  condition  upon_  which 
jurisdiction  rests  must  exist  in  fact, 
and  must  be  so  alleged  in  the  bill,  and 
not  as  a  mere  contingency  which  may 
arise."  Boston  Safe-Deposit  &  Trust 
Co.  V.  Citv  of  Eacine,  97  Fed.  817, 

[b]  Where  jurisdiction  is  not  chal- 
lenged by  pleading,  it  is  sufficient  if  it 
is  disclosed  in  any  part  of  the  record, 
including  the  proofs.  Mahoning  Val. 
E.  Co.  V.  O'Hara,  196  Fed.  945,  116  C. 
C.  A.  495. 

Amendment  to  show  jurisdiction,  see 
17  Standard  Proc.  915,  916,  and  infra, 
II,  F,  15,  b. 

80.  Hull  r.  Burr,  234  U.  S.  712,  34 
Sup  Ct.  892,  58  L.  ed.  1557;  Thomas 
r.  Board  of  Trustees,  195  U.  S.  207,  25 
Sup.  Ct.  892,  58  L.  ed.  1557;  Thomas 
Co.  V.  Butler  County,  166  U.  S.  648,  655, 
17  Sup.  Ct.  709,  41  L.  ed.  1149;  Eob- 
ertson  v.  Cease,  97  U.  S.  646,  24  L.  ed. 
1057;  Brown  V.  Keene,  8  Pet.  (U.  S.) 
112,  8  L.  ed.  885;  Strout  v.  United 
Shoe  Mach.  Co.,  195  Fed.  313.  See  also 
infra,  II,  E,  and  II,  F,  15. 
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both  as  to  subject  matter  and  parties,  as  the  judgments  of  other  super- 
ior courts.®^ 

Burden  of  Proof.. —  A  proper  pleading  of  the  necessary  jurisdictional 
facts  ordinarily  makes  a  prima  facie  case  in  favor  of  jurisdiction,^^ 
but  the  contrary  is  true  in  so  far  as  jurisdiction  depends  on  the  pres- 
ence of  persons  or  property  witliin  the  territorial  jurisdiction  of  the 
court.®^  The  burden  of  proving  citizenship,^*  or  that  the  jurisdictional 
amount  is  involved,^^  is  treated  elsewhere  in  this  article. 

4.  Jurisdiction  of  Whole  Controversy.  —  a.  Generally.  —  Where 
the  case  is  one  properly  commenced  in  a  federal  court,  jurisdiction 
extends  to  the  whole  controversy,  including  purely  local  or  state  ques- 
tions as  well  as  federal  questions;^"  and  original  jurisdiction  once 
rightfully  obtained  may  be  retained  until  complete  relief,  wnthin  the 
scope  of  the  subject  matter,  has  been  afforded,^^  regardless  of  a  change 
in  the  conditions  conferring  jurisdiction.^*  This  rule,  however,  does 
not  operate  to  extend  jurisdiction  to  wholly  independent  matters,®^ 
and  hence  does  not  authorize  the  joinder  of  a  cause  of  action  which  is 
without  the  federal  jurisdiction  with  one  which  is  within  the  jurisdic- 
tion.^"   But  it  does  w^arrant  the  court  in  considering  any  non-federa^ 


81.  See  15  Standard  Pkoc.  438,  and 
Ex  parte  Steiner,  202  Fed.  419,  124  C. 
C.  A.  89. 

82.  Steigleder  v.  MeQuesten,  108 
IT.  S.  141,  25  Sup.  Ct.  616,  49  L.  ed. 
986;  Bjornquist  v.  Boston  &  A.  R.  Co., 
250  Fed.  929,  163  C.  C.  A.  179;  Pike 
County  V.  Spencer,  192  Fed.  11,  112  C. 
C.  A.  433,  reversing  183  Fed.  894;  Hill 
V.  Walker,  167  Fed.  241,  92  C.  C.  A. 
633;  Every  Evening  Printing  Co.  r. 
Butler,  144  Fed.  916,  75  C  C.  A.  657; 
Adams  f.  Shirk,  117  Fed.  801,  55  C.  C. 
A.  25.  See  Chase  v.  Wetzlar,  225  U. 
S.  79,  85,  32  Sup.  Ct.  659,  56  L.  ed. 
990,  and  supra,  II,  A,  2. 

83.  Chase  v.  Wetzlar,  225  U.  S.  79, 

85,  32  Sup.  Ct.  659,  56  L.  ed.  990,  as 
where  the  presence  of  the  property 
sought  to  be  affected  within  the  district 
is  essential  to  jurisdiction. 

[a]  The  burden  of  proving  that 
fact  is  on  the  plaintiff  when  his  allega- 
tions to  that  effect  are  properly  put  in 
issue.     Chase  v.  Wetzlar,  225  U.  S.  79, 

86,  32  Sup.  Ct.,  659,  56  L.  ed.  990. 

84.  See  mfra.,  II,  F,  15. 

85.  See  infra,  II,  E,  4. 

86.  Louisville  &  N.  R.  Co.  v.  Greene, 
244  U.  S.  522,  37  Sup.  Ct.  683,  61  L.  ed. 
1291,  Ann.  Cas,  1917E,  97;  Farr  v. 
Hobe-Peters  Land  Co.,  188  Fed.  10,  110 
C.  C.  A.  160;  Johnson  v.  Johnson,  225 
Fed.  413;  Portland  Ry.  L,  &  P.  Co.  v. 
Portland,  210  Fed.  667.     See  iiifra,  II, 
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H,  4,  b,  (I),  (D),  (4);  II,  J,  4,  and  17 
Standard  Proc.   759,  7G0,  note  12    [a]. 

87.  Ward  v.  Todd,  103  U.  S.  327, 
26  L.  ed.  339;  Pollock  v.  Lawrence 
County,  2  Pittsb.  Rep.  137,  19  Fed.  Cas. 
No.  11,255.  See  17  Standard  Proc. 
757,  758,  and  infra,  II,  A,  4  b;  II,  H,  4, 
b,  (I),  (D),  (4);  II,  H,  4,  c,  (IT),  (M). 

Scope  of  review  in  cases  taken  from 
state  to  federal  supreme  court,  see 
infra,  II,  II,  4,  (II),   (M). 

88.  See  supra,  II,  A,  2. 

89.  Heeht  v.  Youghiogheny  &  Lehigh 
Coal  Co.,  162  Fed.  812.  See  Stillman  v. 
Combe,  197  U.  S.  436,  25  Sup.  Ct.  480, 
49  L.  ed,  822;  Raphael  v.  Trask,  194 
U.  S.  272,  278,  24  Sup.  Ct.  647,  48  L.  ed. 
973;  American  Baptist  Home  Mission 
Soe.  V.  Stewart,   192  Fed.  976. 

[a]  Jurisdiction  of  infringement 
does  not  carry  with  it  jurisdiction  of 
alleged  unfair  competition  based  upon 
the  same  acts.  Mecky  v.  Grabowski, 
177  Fed.  591;  Cushman  v.  Atlantis 
Fountain  Pen  Co.,  164  Fed,  94;  King 
&  Co.  V.  Inlander,  133  Fed.  416.  See 
also  Woerheide  v.  H  W.  Johns-Manville 
Co.,  199  Fed.  535.'  -Contra,  Onondaga 
Indian  Wigwam  Co.  v.  Ka-Noo-No  In- 
dian Mfg.  Co.,  182  Fed.  832.  And  see 
K-W  Ignition  Co.  v.  Temco  Electric 
Motor  Co.,  243  Fed.  588,  156  C.  C.  A. 
286,  that  claim  for  unfair  competition 
may  be  considered  in  the  accounting  of 
profits  and  damages. 

90.  Geneva  Furn.  Mfg.  Co.  v.  Kar- 
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grounds  of  action  in  support  of  the  same  cause  of  action. ^^ 

b.  Jurisdiction  of  Ancillary  and  Incidental  Proceedings.  —  Juris- 
diction of  ancillary  and  incidental  proceedings  is  determined  by  that  of 
the  main  case.^^  This  rule  is  regardless  of  the  citizenship  of  the 
parties,^^  or  the  amount  in  controversy,^*  or  the  presence  of  additional 


pen  &  Bros.,  238  U.  S.  254,  35  Sup.  Ct. 
788,  59  L,  ed.  1295;  Brun  v.  Mann,  151 
Fed.  145,  149,  80  C.  C.  A.  513;  Mallin- 
6on  f.  Eyan,  242  Fed.  951  (unfair  com- 
petition based  on  acts  independent  of 
infringement,  cannot  be  joined  with  in- 
fringement where  there  is  no  diversity 
of  citizenship) ;  •  Electric  Boat  Co.  r. 
Lake  Torpedo  Boat  Co..  215  Fed.  377; 
National  Casket  Co.  r.  New  York  &  B. 
Casket  Co.,  185  Fed.  533. 

[a]  Equity  Rule  26  does  not  author- 
ize such  a  joinder.  Yose  f.  Roebuck 
Weather  Strip  &  "Wire  Screen  Co.,  210 
Fed.  687. 

91.  Larabee  v.  Dolley,  175  Fed.  365. 

92.  Eailroad  Com.  v.  Worthington, 
225  TJ.  S.  101,  32  Sup.  Ct,  653,  56  L.  ed. 
1004  {af-firminf],  187  Fed.  965,  110  C.  C. 
A,  85);  Raphael  v.  Trask,  194  U.  S. 
272,  278,  24  Sup.  Ct.  647,  48  L.  ed.  973; 
Julian  V.  Central  Trust  Co.,  193  U.  S. 
93,  113,  24  Sup.  Ct.  399,  48  L.  ed.  629; 
White  r.  Ewing,  159  U.  S.  36,  15  Sup. 
Ct.  1018,  40  L.  ed.  67;  In  re  Tvler,  149 
U.  S.  164,  13  Sup.  Ct.  785,  37  L.'ed.  689; 
Stewart  v.  Dunham,  115  U.  S.  61,  5  Sup. 
Ct.  1163,  29  L.  ed.  329;  Lee  Line 
Steamers  r.  Robinson,  232  Fed.  417,  146 
C,  C.  A.  411;  Ferguson  v.  Omaha  &  S. 
W.  R,  Co.,  227  Fed.  513,  142  C.  C.  A. 
145;  American  Surety  Co.  v.  Shultz, 
223  Fed.  280,  138  C.  C.  A.  522;  Hol- 
lander V.  Heaslip,  222  Fed.  808,  137  C. 
C.  A.  1;  Cushman  f.  Warren-Scharf 
Asphalt  Paving  Co.,  220  Fed.  857,  135 
C.  C.  A.  289;  Mississippi  Yal.  Fuel  Co. 
f.  Watson  Coal  Co.,  202  Fed.  122,  120  C. 
C.  A.  276;  Tucker  v.  Hubbert,  196  Fed. 
849,  117  C.  C.  A.  365;  Robertson  v. 
Conway,  188  Fed.  579,  110  C.  C.  A.  377; 
Bluefields  S.  S.  Co.  r.  Steele,  184  Fed. 
584,  106  C.  C.  A.  564;  Ky.  State  Board 
of  Control  v.  Lewis,  176  Fed.  556,  100 
C.  C.  A.  208;  St.  Louis — San  Francisco 
Ry.  Co.  r.  McElvain,  253  Fed.  123; 
Brown  r.  Crawford,  252  Fed.  248-  Yen- 
ner  v.  Pennsylvania  Steel  Co.,  250  Fed 
292;  Portland  Wood  Pipe  Co.  v.  Slick 
Bros.  Const.  Co..  222  Fed.  528;  J.  El- 
wood  Lee  Co.  v.  Grace  Hospital,  206 
Fed.  994;  Trust  Co.  of  America  v.  \ 
Chicago,  P.  &  St.  L.  R.  Co.,  199  Fed. 


593;     Patterson  v.  Mater,  26  Fed.  31. 
See  17  Standard  Proc.  758. 

93.  Wabash  E.  Co.  v.  Adelbert  Col- 
lege, 208  U.  S.  38,  54,  28  Sup.  Ct.  182, 
52  L.  ed.  379,  rehearing  denied,  208 
U.  S.  609,  28  Sup.  Ct.  425,  52  L.  ed. 
642;  White  v.  Ewing,  159  U.  S.  36,  15 
Sup.  Ct.  1018,  40  L.  ed.  67;  Bvers  V. 
McAuley,  149  U.  S.  608,  13  Sup.  Ct. 
906,  37  L.  ed.  867;  Stewart  r.  Dunham, 
115  U.  S.  61,  5  Sup.  Ct.  1163,  29  L.  ed. 
329;  Ross  v.  Miller,  252  Fed.  697,  164 
C.  C.  A.  537;  Tucker  r.  Hubbert,  196 
Fed.  849,  117  C.  C.  A.  365;  Brun  r. 
Mann,  151  Fed.  145,  150,  80  C.  C.  A. 
513,  12  L.  R.  A.  (N.  S.)  1.54;  Brooks 
V.  Laurent,  98  Fed.  647,  652,  39  C.  C.  A. 
201;  Lamb  v.  Ewing,  54  Fed.  269,  4 
C.  C.  A.  320;  Brown  v.  Crawford,  252 
Fed.  248;  Federal  Min.  &  S.  Co.  v. 
Bunker  Hill  &  S.  M.  &  C.  Co.,  187  Fed. 
474.     See  infra,  II,  F.  5. 

[a]  Power  to  appoint  a  receiver 
ancillary  to  a  receivership  in  another 
district  is  in  no  way  dependent  upon 
diverse  citizenship  of  the  parties  in 
the  ancillary  suit.  Bluefields  S.  S.  Co. 
r.  Steele,  184  Fed.  584,  106  C.  C.  A. 
564. 

fb]  Ancillary  proceeding  in  manda- 
mus to  enforce  its  judgment  may  be 
maintained  regardless  of  the  citizen- 
ship of  the  parties.  Tucker  v.  Hubbert, 
196  Fed.  849,  117  C.  C.  A.  365. 

[e]  An  action  to  compel  the  direc- 
tors of  a  corporation  to  pay  a  judgment 
against  the  corporation  for  damages 
for  infringement  of  a  patent  is  not  an- 
cillary to  the  suit  in  which  such  judg- 
ment was  recovered  so  as  to  give  the 
federal  court  jurisdiction  where  there 
is  no  diversity  of  citizenship.  H.  C. 
Cook  Co.  V.  Beecher,  217  U.  S.  497,  30 
Sup.  Ct.  601,  54  L.  ed.  855. 

94.  White  v.  Ewing,  159  U.  S.  36, 
15  Sup.  Ct.  1018,  40  L.  ed.  67;  Cush- 
man v.  Warren-Scharf  Asphalt  Paving 
Co.,  220  Fed.  857,  135  C.  C.  A.  289; 
Robertson  v.  Conway,  188  Fed.  579,  110 
C.  C.  A.  377;  Brun  v.  Mann,  lol  Fed. 
145,  150,  80  C.  C.  A.  513;  Lamb  f. 
Ewing,  54  Fed.  269,  4  C.  C.  A.  320;     J. 
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parties,^'  or  the  existence  of  a  federal  question^"  in  the  ancillary  suit, 
and  applies  to  appellate  jurisdiction.^^  Ancillary  jurisdiction  cannot 
be  destroyed  or  restrained  by  the  states,^^  but  is  subject  to  the  limita- 
tion that  a  federal  court  cannot  seize  or  take  from  another  court  prop- 
erty in  the  exclusive  legal  custody  of  the  latter.»«  The  term  "  ancil- 
lary" is  not  here  used  in  a  strictly  technical  sense.^  In  general  it 
means  a  sui»t  or  proceeding  growing  out  of  and  dependent  upon  a  prior 
suit  and  for  the  purpose  of  enforcing  or  impeaching  the  judgment  or 
decree  therein,^  and  apparently  includes  the  issuance  of  writs  not  other- 


Elwood  Lee  Co.  v.  Grace  Hospital,  206 
Fed.  994. 

[a]  Payment  of  Special  Assessment. 
Where  under  a  mandamus  from  a  fed- 
eral court  a  city  makes  a  special  as- 
sessment, the  federal  court  has  juris- 
diction to  enforce  payment  of  the  as- 
sessment without  regard  to  the  amount 
involved.  Cushman  v.  Warren-Scharf 
Asphalt  Paving  Co.,  220  Fed.  857,  135 
C.  C.  A.  289,  certiorari  denied,  238  U. 
S.  621,  35  Sup.  Ct.  603,  59  L.  ed.  1493. 

95.  Ferguson  v.  Omaha  A  S.  W.  E. 
Co.,  227  Fed.  513,  142  C.  C.  A.  145; 
Venner  v.  Pennsylvania  Steel  Co.,  250 
Fed.  292.     See  vifra,  II,  F,  5. 

96.  Brun  v.  Mann,  151  Fed.  145,  150, 
80  C.  C.  A.  513;  J.  Elwood  Lee  Co.  v. 
Grace  Hospital,  206  Fed.  994;  Files  v. 
Davis,  118  Fed.  465. 

97.  Arkadelphia  Milling  Co.  t?.  St. 
Louis  S.  W.  K.  Co.,  249  U.  S.  134,  39 
Sup.  Ct.  237,  63  L.  ed.  517;  Eichel  v. 
United  States  Fid.  &  Guar.  Co.,  245  U. 
S.  102,  38  Sup.  Ct.  47,  62  L.  ed.  177. 
iSee  infra,  II,  H,  4,  a;  II,  H,  4,  b,  (VI). 

98.  Collin  County  Nat.  Bank  r. 
Hughes,  152  Fed.  414,  81  C.  C.  A.  556; 
Behearing  denied,  155  Fed.  389,  83  C.  C. 
A.  661;  Brun  v.  Mann,  151  Fed.  145, 
149,  80  C.  C.  A.  513. 

99.  Brun  v.  Mann,  151  Fed.  145,  149, 
80  C.  C.  A.  513;  Maua  &  Co.  v.  Sioux 
Nat.    Bank,    81    Fed.    3. 

1.  Milwaukee  &  M.  R.  Co.  v.  Sout- 
ter,  2  Wall.  (U.  S.)  609,  17  U.  S.  886. 

[a]  "In  determining  ■whether  a  hill 
is  original  and  independent,  or  is  an- 
cillary and  auxiliary  to  a  matter  al- 
ready before  the  court,  we  are  not  con- 
fined to  the  line  which,  in  chancery 
pleadings,  divides  original  bills  from 
cross-bills  and  supplemental  bills,  but 
may  look  to  the  essence  of  the  matter, 
and  to  principles  which,  as  regards 
parties,  the  federal  courts  have  adopted 
in    reference    to    their    jurisdiction."' 
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Peay  v.   Schenck,   Woolw.  175,  21  Fed. 
Cas.  No.  12,450. 

2.  Ferguson  r.  Omaha  &  S.  W.  R. 
Co.,  227  Fed.  513,  142  C.  C.  A.  145. 

[a]  Thus,  a  federal  court  exercising 
a  jurisdiction  apparently  belonging  to 
it  may  thereafter,  by  ancillary  suit, 
inquire  whether  such  jurisdiction  in 
fact  existed  (Riverdale  Cotton  Mills 
v.  Alabama  &  Ga.  Mfg.  Co.,  198  U.  S. 
188,  195,  25  Sup.  Ct.  629,  49  L.  ed. 
1008),  and  (2)  may  protect  the  title 
which  it  has  decreed  as  against  all 
parties  to  the  original  suit,  and  prevent 
them  from  relitigating  the  questions  of 
right  which  have  already  been  de- 
termined. Riverdale  Cotton  Mills  v. 
Alabama  &  Ga.  Mfg.  Co.,  198  U.  S.  188, 
195,  25  Sup.  Ct.  629,  49  L.  ed.  1008; 
St.  Louis -San  Francisco  Ry.  Co.  t'. 
McElvain,   253   Fed.   123. 

[b]  *'That  judicial  power  essential- 
ly involves  the  right  to  enforce  the  re- 
sults of  its  exertion  is  elementary." 
Virginia  f.  West  Virginia,  246  U.  S. 
565,  38  Sup.  Ct.  400,  62  L.  ed.  883.  See 
also  Central  Nat.  Bank  v.  Stevens,  169 
U.  S.  432,  18  Sup.  Ct.  403,  42  L.  ed. 
807;  United  States  v.  AUred,  155  U.  S. 
591,  15  Sup.  Ct.  231,  39  L.  ed.  273; 
Ward  V.  Todd,  103  U.  S.  327,  26  L.  ed. 
339;  Riggs  V.  Johnson,  6  Wall.  (U.  S.) 
166,  18  L.  ed.  768.  Compare,  H.  C. 
Cook  Co.  V.  Beecher,  172  Fed.  166  (in- 
dependent suit  against  directors  to 
charge  them  with  liability  on  a  judg- 
ment against  the  corporation,  is  not 
ancillary).  This  power  extends  to 
judgments  in  suits  between  states.  Ses 
infra,  II,  H,  2,  c,  (III). 

[c]  A  suit  to  enforce  payment  of  a 
tax  in  order  to  satisfy  judgment  there- 
tofore rendered  by  the  lower  court  on 
its  law  side,  (1)  though  in  form  orig- 
inal, was  held  to  be  ancillary  in  char- 
acter, so  that  the  court  had  jurisdic- 
tion thereof  irrespective  of  the  amount 
in  controversy.  Preston  v.  Calloway,  183 
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wise  provided  for,  which  may  be  necessary  for  this  purpose.^  The 
ancillary  proceeding  must  be  dependent  upon  and  relate  to  some  other 
proceeding  within  the  federal  jurisdiction.*  A  decree  in  the  original 
proceeding  does  not  terminate  ancillary  jurisdiction,^  neither  does  the 
dismissal  of  the  original  bill  properly  brought  in  a  federal  court,  ter- 
minate jurisdiction  of  a  cross-bill  although  the  requisite  diversity  of 
citizenship  no  longer  exists,^  though  it  has  been  held  that  such  a  dis- 
missal does  destroy  jurisdiction  over  an  ancillary  bill,''  except  where 
the  ancillary  proceeding  is  to  set  aside  the  dismissal.^  But  the  court's 
loss  of  custody  of  property  constituting  the  sole  ground  of  jurisdic- 
tion terminates  the  ancillary  jurisdiction.^ 

Ancillary  jurisdiction  includes  proceedings  which  are  germane  to 
the  subject  matter  of  the  original  suit,  whether  instituted  by  way  of 


Ted.  19,  105  C.  C.  A.  311.  (2)  So  a 
suit  may  be  maintained  to  enforce  a 
special  assessment  levied  pursuant  to 
mandamus  proceedings  in  a  federal 
court.  Cushman  r.  Warren-Scharf  As- 
phalt Paving  Co.,  220  Fed.  857,  135 
C.  C.  A,  289,  certiorari  denied  in  23S 
U.  S.  621,  35  Sup.  Ct.  603,  59  L.  ed. 
1493. 

[d]  A  bill  in  equity  dependent  upon 
a  former  action  of  which  the  federal 
court  had  jurisdiction  may  be  main- 
tained regardless  of  the  existen-ce  of  a 
federal  question,  or  of  diversity  of 
citizenship,  or  of  the  amount  in  contro- 
versy, "(1)  to  aid,  enjoin,  or  regulate 
the  original  suit;  (2)  to  restrain,  avoid, 
explain,  or  enforce  the  judgment  or 
decree  therein;  or  (3)  to  enforce  or 
obtain  an  adjudication  of  liens  upon, 
or  claims  to  property  in  the  custody  of 
the  court  in  the  original  suit.  Such  a 
dependent  suit  is  but  a  continuation  in 
a  court  of  equity  of  the  original  suit, 
to  the  end  that  more  complete  justice 
mav  be  done."  Brun  v.  Mann,  151 
Fed.  145,  150,  80  C.  C.  A.  513.  See 
also  Lee  Line  Steamers  i*.  Robinson,  232 
Fed.  417,  146  C.  C,  A.  411;  St.  Louis- 
San  Francisco  Ry.  Co.  v.  McElvain,  253 
Fed.  123. 

3.  See  United  States  v.  Mayer,  235 
U.  S.  55,  35  Sup.  Ct.  16,  59  L.  ed.  129; 
Whitney  v.  Dick,  202  U.  S.  132,  26  Sup. 
Ct.  584,  50  L.  ed.  963;  In  re  Burrus, 
136  U.  S.  586,  10  Sup.  Ct.  850,  34  L.  ed. 
1500,  and  infra,  II,  H,  3;  II,  J,  29. 

[a]  Mandamus  (1)  to  enforce  judg- 
ment (Tucker  r.  Hubbert,  196  Fed.  849, 
117  C.  C.  A.  365)  against  (2)  officers 
of  the  public  corporation  against  which 
judgment  was  obtained.  Labette 
County  V.  U.  S.,  112  U.  S.  217,  5  Sup. 


Ct.  108,  28  L.  ed.  698;    Board  of  Liqui- 
dation V.  United  States,  108  Fed.  689, 

47  C.  C.  A.  587. 

4.  St.  Louis,  T.  M.  &  S.  R.  Co.  v. 
McKnight,  244  U.  S.  368,  37  Sup.  Ct. 
611,  61  L.  ed.  1200;  Hamer  v.  New 
York  Rvs.  Co.,  244  U.  S.  266,  37  Sup. 
Ct.  511,"  61  L.  ed.  1125;  Christmas  v. 
Russell,  14  Wall.  (U.  S.)  69,  20  L.  ed. 
762;  Campbell  V.  Golden  Cycle  Min. 
Co.,  141  Fed.  610,  73  C.  C.  A.  260; 
Raphael  v.  Trask,  118  Fed.  777,  af- 
firmed in  194  U.  S.  272,  24  Sup.  Ct.  647, 

48  L.  ed.  973. 

[a]  Change  of  citizenship  since  ren- 
dition of  the  original  decree,  whereby 
the  parties  become  citizens  of  the  same 
state,  does  not  defeat  jurisdiction  of 
proceedings  to  enforce  it.  Jenks  V. 
Brewster,  96  Fed.  625.  See  Pell  v.  Mc- 
Cabe  (U.  S.),  40  Sup.  Ct.  43,  also 
supra,  II,  A,  2. 

5.  Craig  v.  Dorr,  145  Fed.  307,  76 
C.  C.  A.  559,  decree  on  original  bill 
does  not  terminate  jurisdiction  as  to 
cross-bill.  Compare,  St  Louis,  I.  M. 
&  S.  R.  Co.  V.  McKnight,  244  U.  S.  368, 
37  Sup.  Ct.  611,  61  L.  ed.  1200,  after 
reversal  by  supreme  court. 

6.  Kirby  v.  American  Soda  Fountain 
Co.,  194  U.  S.  141,  24  Sup.  Ct.  619,  48 
L.  ed.  911;  United  States  v.  Mackey, 
214  Fed.  137,  153,  decree  reversed,  216 
Fed.  126,  132  C.  C.  A.  370. 

7.  Cabaniss  v.  Reco  Min.  Co.,  116 
Fed.  318,  54  C.  C.  A.  190,  58  L.  R.  A. 
911. 

8.  O'Connor  v.  O'Connor,  146  Fed. 
994. 

9.  Brady  v.  South  Shore  Traction 
Co.,  206  Fed.  336,  sale  by  receiver  of 
property  terminates  jurisdiction  to  en- 
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crossbill,  bill  of  revivor,  intervention,^^  or  counterclaim,^^  and  war- 
rants a  judgment  on  the  cross-demand,  though  it  may  exceed  the  plain- 
tiff's claim. ^2  Ancillary  proceedings  have  been  held  to  include  pro- 
ceedings to  determine  conflicting  claims  to  property  in  the  custody  of 
the  court,^^  or  to  enforce  liens  against  it,^*  or  to  preserve  and  protect 
it/^  as  by  appointment  of  a  receiver;  ^«    actions  to  redress  injuries  to 


join  future  interference  with  the  prop- 
erty. 

10.  Brooks  v.  Laurent,  98  Fed.  647, 
39  C.  C.  A.  201. 

[a]  Jurisdiction  in  respect  of  cross- 
bills which  are  ancillary,  follows  the 
jurisdiction  over  the  principal  bill. 
Rickev  Land  &  Cattle  Co.  r.  Miller  & 
Lux,  218  U.  S.  258,  31  Sup.  Ct.  11,  54 
L.  ed.  1032,  affirming,  152  Fed.  11,  81 
C.  C.  A.  207;  Morgan's  L.  &  T.  Ey.  & 
S.  S.  Co.  i:  Texas  Cent.  Rv.  Co.,  137 
IT.  S.  171,  11  Sup.  Ct.  61,  34  L.  ed.  625; 
Brooks  f.  Laurent,  98  Fed.  G47,  39  C. 
C.  A.  201;  Brown  v.  Crawford,  252 
Fed.  248;  Federal  Min.  &  S.  Co.  f. 
Bunker  Hill  &  S.  M.  &  C.  Co.,  187  Fed. 
474;  Ulnian  v.  laeger's  Admr.,  155  Fed. 
I'Oli;  Lavis  v.  Consumers'  Brew.  Co., 
106  Fed_  435  (to  restrain  a  receiver 
after  his  discharge,  from  using  informa- 
tion acquired  as  receiver) ;  First  Nat. 
Bank  v.  Salem  Capital  Flour  Mills  Co., 
31  Fed.  580;  Schenck  v.  Poay,  Woolw. 
175,  21  Fed.  Cas.  No.  12,450.^  See  gen- 
erally 6  Standard  Proc.  270.  Compare 
supra,  II,  A,  2;  infra,  II,  F,  5;  and 
Newton  v.  Gage,  155  Fed.  SOS;  Van- 
nerson  v.  Leverett,  31  Fed.  376. 

[b]  Jurisdiction  in  the  case  of  an 
intervention  is  determined  by  that  of 
the  main  cause.  Shulthis  v.  McDougal, 
225  U.  S.  561,  32  Sup.  Ct.  704,  56  L.  ed. 
1205;  Railroad  Com.  v.  Worthington, 
225  U.  S.  101,  32  Sup.  Ct.  653,  56  L. 
ed.  1004  (affirming,  187  Fed.  965,  110 
C.  C.  A.  85) ;  St.  Louis,  K.  C.  &  C.  R. 
Co.  V.  Wabash  R.  Co.,  217  U.  S.  247,  30 
iSup.  Ct.  510,  54  L.  ed.  7o2;  Rouse  v. 
Letcher,  156  U.  S.  47,  15  Sup.  Ct.  266, 
39  L.  ed.  341;  People's  Sav.  Inst.  V. 
Miles,  76  Fed.  252,  22  C.  C.  A.  152.  See 
also,  14  Standard  Proc.  291,  et  seq., 
and  infra,  II,  F,  5.  But  see  Forest  Oil 
Co.  V.  Crawford,  101  Fed.  849,  42  C.  C. 
A.  54;  United  Electric  Securities  Co. 
V.  Louisiana  Elec.  L.  Co.,  68  Fed.  673; 
Clyde  V.  Richmond,  etc.,  R.  Co.,  65  Fed. 
336  Compare,  Newton  v.  Gage,  155 
Fed.  598. 

[c]     Bill     of     Revivor.  —  Clarke     f. 
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Mathewson,  12  Pet.   (U.  S.)    164,  9  L. 
ed.  1041. 

11.  Portland  Wood  Pipe  Co.  r.  Slick 
Bros.  Const.  Co.,  222  Fed.  528,  counter- 
claims arising  out  of  the  transaction 
sued  on. 

12.  Portland  Wood  Pipe  Co.  v.  Slick 
Bros.  Const.  Co.,  222  Fed.  528. 

13.  Fish  V.  Ogdensburgh  etc.  R.  Co., 
79  Fed.  131.  See  Newton  v.  Gage,  155 
Fed.  598. 

[a]  Proceeds  of  Judgment.  —  My- 
ers V.  Luzerne,  124  Fed.  436. 

[b]  In  a  foreclosure  suit,  (1)  a  pe- 
tition by  third  party  claiming  title,  to 
enjoin  the  foreclosure  sought  in  the 
original  suit.  Davis  r.  Martin,  113  Fed. 
6,  51  C.  C.  A.  27.  (2)  Also  a  bill  by 
the  foreclosure  purchaser  to  determine 
alleged  rights  of  third  parties  in  the 
property  acquired  pending  the  fore- 
closure. Ferguson  v.  Omaha  &  S.  W. 
E.  Co.,  227  Fed.  513,  142  C.  C.  A.  145. 

As  to  intervention,  see  supra,  this 
section. 

14.  Hatcher  v.  Hendrie  &  B.  Mfg.  & 
Sup.  Co.,  133  Fed.  267,  68  C.  C.  A.  19. 

[a]  To  enforce  an  attorney's  lien 
upon  the  judgment  obtained  by  him. 
Brown   v.   Morgan,   163   Fed.   395. 

[bl  Foreclosure  of  Mortgage.  —  To- 
ledo, St.  L.  &  K.  C.  R.  Co.  V.  Conti- 
nental Trust  Co.,  95  Fed.  497,  36  C.  C. 
A.  155;  Fish  V.  Ogdensburgh  etc.  E.  Co.. 
79  Fed.  131. 

15.  Memphis  Sav.  Bank  v.  Houch- 
ens,  115  Fed.  96,  52  C.  C.  A.  176;  Knox 
V.  Alwood,  228  Fed.  753. 

[a]  Suit  in  equity  by  receiver  of 
gas  company  to  enjoin  enforcement  by 
public  utilities  commission  of  confisca- 
tory rates.  Landon  v.  Public  Utilities 
Commission,  234  Fed.  152,  affirmed,  249 
U.  S.  236,  39  Sup.  Ct.  268,  63  L.  ed.  57J. 
As  to  suits  by  receiver,  see  infra,  this 
section. 

16.  In  re  Tyler,  149  U.  S.  164,  13 
Sup.  Ct.  785,  37  L.  ed.  689.  See  the 
title   "Receivers." 

Receiver  of  estate  in  probate,  sea 
infra,  II,  D,  1. 
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third  persons  by  the  wrongful  or  illegal  use  of  the  process  of  the  fed- 
eral court ;  ^^  actions  to  enforce  bonds  and  similar  obligations  given  in 
the  course  of 'the  original  proceedings;  ^^  a  judgment  creditor's  suit  in 
aid  of  execution/''  or  to  set  aside  fraudulent  conveyances  by  the 
judgment  debtor;  -°  a  suit  to  restrain  the  prosecution  of  another  pro- 
ceeding in  the  same  court  and  over  which  it  has  jurisdiction;  ^^  suits 
to  modify  or  correct,^^  set  aside,^^  or  enjoin  the  enforcement  of  2*  a 
judgment  or  decree,  or  to  cancel  a  release  of  judgment ;  ^^  actions  by 
a  federal  receiver  to  accomplish  the  ends  sought  and  directed  by  the 
suit  in  which  he  was  appointed^®  and  suits  and  claims  against  the 


17.  See  Benedict  v.  Setters  (C.  C. 
A.),  261  Fed.  492;  Lamb  v.  Ewing,  54 
Fed.  269,  4  C.  C.  A.  320. 

18.  ]\Iississippi  Val.  Fuel  Co.  v. 
Watson  Coal  Co.,  202  Fed.  122,  120  C. 
C.  A.  276;  Lamb  v.  Ewing,  54  Fed.  269, 
4  C.  C.  A.  320  (stay  bond);  Files  v. 
Davis,  118  Fed.  465  (attachment  bond); 
Bobyshall  r.  Oppenheimer,  4  Wash.  C. 
C.  482,  3  Fed.  Cas.  No.  1,592  (bail 
bond).  See  American  Surety  Co.  v. 
Shulz,  237  U.  S.  159,  35  Sup.  Ct.  525, 
59  L.  cd.  892  (suit  on  supersedeas  bond 
is  one  which  arises  out  of  the  laws  of 
the  United  States) ;  Bachrack  v.  Nor- 
ton, 132  U.  S.  337,  10  Sup.  Ct.  106,  33 
L.  ed.  377;  and  infra,  II,  .1,  4.  Compare 
Lovell  V.  Newman  &  Son,  227  U.  S. 
412,  33  Sup.  Ct.  375,  57  L.  ed.  577. 

19.  Claflin  v.  McDermott,  12  Fed. 
375;  Babcoclc  v.  Millard,  2  Fed.  Cas. 
No.  699.  But  see  "Winter  v.  Swinburne, 
8  Fed.  49. 

20.  Hobbs  Mfg.  Co.  v.  Gooding,  164 
Fed.  91. 

21.  Benedict  v.  Setters  (C.  C.  A.), 
261  Fed.  492;  Virginia-Carolina  Chem. 
Co.  v.  Home  Ins.  Co.,  113  Fed.  1,  51 
C.  C.  A.  21;  Hill  I,-.  Kuhlman,  87  Fed. 
498,  31  C.  C.  A.  87;  Bradshaw  v.  Mi- 
ners' Banks,  81  Fed.  902,  26  C.  C.  A. 
673;  South  Fenn  Oil  Co.  v.  Calf  Creek 
Oil  etc.  Co.,  140  Fed.  507;  Leigh  v.  Ke- 
wanee  Mfg.  Co.,  127  Fed.  990;  Roches- 
ter German  Ins.  Co.  v.  Schmidt,  126 
Fed.  998;  St.  Luke's  Hospital  v.  Bar- 
clay, 3  Blatchf.  259,  21  Fed.  Cas.  No. 
12,241. 

22.  Thompson  v.  Schenectady  E.  Co., 
124  Fed.  274. 

23.  Carey  v.  Houston  &  T.  C.  Ey. 
Co.,  161  U.  S.  115,  16  Sup.  Ct.  537,  49 
L.  ed.  638;  Pacific  .R.  Co.  v.  Missouri 
Pac.  R.  Co.,  Ill  U.  S.  505,  4  Sup.  Ct. 
583,  28  L.  ed    498. 


[a]     Judgment      of      Dismissal. 

O'Connor  v.  O'Connor,  146  Fed.  994. 

24.  Gunter  v.  Atlantic  Coast  L.  R. 
Co.,  200  U.  S.  273,  26  Sup.  Ct.  252,  50 
L.  ed.  477;  Krippendorf  v.  Hyde,  110 
U.  S.  276,  4  Sup.  Ct.  27,  28  L.  ed.  145; 
Milwaukee  &  M.  R.  Co.  t:  Soutter,  2 
Wall.  (U.  S.)  609,  17  L.  ed.  886;  Free- 
man f.  Howe,  24  How.  (U.  S.)  450,  16 
L.  ed.  749. 

25.  Ross  V.  Miller,  252  Fed.  697,  164 
C.  C.  A.  537. 

26.  Pope  r.  Louisville,  N.  A.  &  C. 
E.  Co.,  173  IT.  S.  573,  19  Sup.  Ct.  500, 
43  L.  ed.  814;  White  r.  Ewing,  159  U. 
S.  36,  15  Sup.  Ct.  1018,  40  L.  ed.  67; 
Glenwood  Irr.  Co.  v.  Vallery,  248  Fed. 
483,  160  C.  C  A.  493;  Hollander  v. 
Heaslip,  222  Fed.  808,  137  C.  C.  A.  1; 
Knox  V.  Alwood,  228  Fed.  753;  J.  El- 
wood  Lee  Co.  v.  Grace  Hospital,  206 
Fed.  994.  See  22  Standard  Proc.  412; 
4  Standard  Proc.  52;  and  infra,  II, 
J,  2. 

[a]  To  Recover  Assets. —  (1)  Kirk- 
land  V.  Knox,  230  Fed.  806,  145  C.  C. 
A.  116;  Gunby  v.  Armstrong,  133  Fed. 
417,  66  C.  C.  A.  627;  Peck  v.  Elliott, 
79  Fed.  10,  24  C.  C.  A.  425,  38  L.  R.  A. 
616;  Bottom  v.  National  R.  Bldg.  etc. 
Assn.,  123  Fed.  744.  (2)  Suit  to  collect 
assessments  against  stockholders  of 
the  insolvent  corporation.  Brown  v. 
Allebach,  156  Fed.  697.  (3)  Suit  for  ac- 
counting and  foreclosure.  Cooper  v. 
Newton,  160  Fed.  190.  See  also  Gunby 
V.  Armstrong,  133  Fed.  417,  66  C.  C.  A. 
627,   foreclosure. 

[b]  To  restrain  interference  with 
the  property  in  his  custody.  Hampton 
Roads  R.  &  E.  Co.  v.  Newport  News 
etc.  Co.,  131  Fed.  534.  See  Brady  v. 
South  Shore  Traction  Co.,  206  Fed.  336. 

[c]  To  Prevent  Infringement  and 
Unfair  Competition.  —  Brookfield  v. 
Hecker,  118  Fed.  942. 
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receivership  by  those  whose  rights  have  been  affected  by  its  adminis- 
tration ;2^  a  suit  in  another  court  for  the  appointment  of  an  ancillary 
receiver  ;2^  and  a  suit  to  reform  the  contract  sued  on.^^ 

5.  Jiirisdiction  Over  Political  Questions  and  Military  Tribunals. 
The  federal  courts  have  no  jurisdiction  to  determine  political  ques- 
tions;^" nor  have  they  any  supervising  control  over  the  political 
branch  of  the  government  in  its  action  within  the  limits  of  the  con- 
stitution.^^ They  have  no  jurisdiction  to  review  or  set  aside  the  decision 
of  a  military  tribunal  acting  within  the  scope  of  its  lawful  powers.^^ 

B.  Exclusive  and  Concurrent  Jurisdiction  of  State  and  Federal 
Courts.  —  This  subject  is  fully  treated  elsewhere  in  this  work.^* 

C.  Effect  of  State  Statutes  on  Jurisdiction  of  Federal  Courts. 
1.  Restricting  Jurisdiction.  —  State  statutes  cannot  abridge  or  impair 
the  jurisdiction  conferred  on  the  federal  courts  by  the  constitution  and 
statutes  of  the  United  States,^*  by  prescribing  the  qualifications  of  suitors 


27.  White  v.  Ewing,  159  U.  S.  36, 
15  Sup.  Ct.  1018,  40  L.  ed.  67;  In  re 
Tyler,  149  TJ.  S.  1C4,  13  Sup.  Ct.  785, 
37  L.  ed.  689. 

[a]  Action  Against  Receiver  for 
Negligence.  —  Belts  v.  Bisher,  213  Fed. 
581,  130  C.  C.  A.  161;  Carpenter  v. 
Northern  Pac.  E.  Co.,  75  Fed.  850.  But 
see  Pitkin  v.  Cowen,  91  Fed.  599;  Eay 
r.  Peirce,  81  Fed.  881. 

28.  See  22  Standard  Pboc.  402,  note 
92  [b],  and  MeGraw  v.  Mott,  179  Fed. 
646,  103  C.  C.  A.  204. 

29.  Eosenbaum  v.  Council  Bluffs 
Ins.  Co.,  37  Fed.  724, 

30.  Louisiana  v  Texas,  176  IT.  S.  1, 
23,  20  Sup.  Ct.  251,  44  L.  ed.  347. 

Jurisdiction  of  courts  generally  oyer 
political  and  religious  questions,  see 
17  Standard  Proc.  719,  et  seq.;  22 
Standard  Proc.  706. 

[a]  Such  questions  Ijelong  to  con- 
gress exclusively.  Kiernan  v.  Portland, 
223  U.  S.  151,  32  Sup.  Ct.  231,  56  L.  ed. 
386;  Pacific  States  Tel.  &  Tel.  Co.  v. 
Oregon,  223  U.  S.  118,  32  Sup.  Ct.  224, 
56  L.  ed.  377;  Taylor  v.  Beckham,  178 
U.  S.  548,  20  Sup.  Ct.  890,  1009,  44  L. 
ed.  1187;  Luther  t:.  Borden  7  How.  (IT 
S.)   1,  12  L.  ed.  581. 

[b]  Whether  a  state  has  a  republi- 
can form  of  government  within  the 
meaning  of  the  United  States  Const., 
art.  IV,  §  4,  is  for  congress  to  deter- 
mine. Kiernan  v.  Portland,  223  U.  S. 
151,  32  Sup.  Ct.  231,  56  L.  ed.  386; 
Pacific  States  Tel.  &  Tel.  Co.  v.  Ore- 
gon, 223  U.  S.  118,  32  Sup.  Ct.  224,  56 
L.  ed.  377.  See  also  Ohio  v.  Hildebrant, 
241  U.  S.  565,  36  Sup.  Ct.  708,  60  L. 
ed.  1172. 
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31.  Wilson  V.  Shaw,  204  U.  S.  24, 
32,  27  Sup.  Ct.  233,  51  L.  ed.  351. 

32.  Eeaves  v.  Ainsworth,  219  U.  S. 
296,  31  Sup.  Ct.  230,  55  L.  ed.  225,  af- 
firming 28  App.  Cas.  (D.  C.)  157.  See 
generally  the  titles  "Courts  Martial;" 
"Navy  and  Army;"   "War." 

Effect  of  martial  law  on  jurisdiction 
of  courts,  see  19  Standard  Proc.  403. 

33.  See  17  Standard  Proc.  812,  et 
seq.;  19  Standard  Proc.  466,  note  79 
[a];  and  such  titles  as  "Admiralty;" 
"Bankruptcy  Proceedings;"  "Copy- 
right Proceedings;"    "Interstate  Com- 


merce; 


'Patents. 


Right  of  federal  courts  to  enforce 
state  statutes,  see  infra,  II,  C,  2. 

Right  of  federal  court  to  determine 
local  as  well  as  federal  questions,  see 
supra,  IT,  A,  4;  infra.,  II,  H,  3,  c, 
ill),   (M);  II,  J,  4. 

34.  Knickerbocker  Ice  Co.  v.  Stew- 
art (U.  S.)  40  Sup.  Ct.  438;  Chelentis 
V  Luckenbaeh  S.  S.  Co.,  247  U.  S.  372, 
38  Sup.  Ct.  501,  62  L.  ed.  1171;  South- 
ern Pac.  Co.  V.  Jensen,  244  U.  S.  205, 
37  Sup.  Ct.  524,  61  L.  ed.  1086;  Ann 
Cas.  1917E,  900,  L.  E.  A.  1918C,  451; 
Blake  v.  McClung,  172  U.  S.  239,  255, 
19  Sup.  Ct.  165,  43  L.  ed.  432;  Barrow 
Steamship  Co.  v.  Kane,  170  U.  S.  100, 
111,  18  Sup.  Ct.  526,  42  L.  ed.  964; 
Goldey  v.  Morning  News,  156  U.  S  518, 
523,  15  Sup.  Ct.  559,  39  L.  ed.  517; 
Mexican  Cent.  E.  Co.  v.  Pinkney,  149 
U.  S.  194,  206,  13  Sup.  Ct.  859,  37  L. 
ed.  699;  In  re  Tyler,  149  U.  S.  164,  13 
Sup.  Ct.  785,  37  L.  ed.  689;  Chicot 
County  V.  Sherwood,  148  U.  S.  529,  13 
Sup.  Ct.  695,  37  L.  ed.  546;  Southern 
Pac.  Co.  V.  Denton,  146  U.  S.  202,  13 
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in  the  courts  of  the  United  States^^  or  depriving  any  person  of  his  right 
to  sue  therein,^"  or  by  taking  away  from  such  courts  the  right  to  enforce 


Sup.  Ct.  44,  36  L.  ed.  942;  Barron  r. 
Burnside,  121  U.  S.  186,  7  Sup.  Ct.  931, 
30  L.  ed.  915;  Maryland  v.  Miller,  194 
Fed.  775,  114  C.  C.  A.  495;  Aurora 
Shipping  Co.  v.  Boyee,  191  Fed.  960, 
112  C.  C.  A.  372;  Western  Union  Tel. 
Co.  V.  Trapp,  186  Fed.  114,  108  C  C.  A. 
226;  Mechanics'  Ins.  Co.  r.  C.  A.  Hoov- 
er Distilling  Co.,  182  Fed.  590,  105  C. 
C.  A.  128,  31  L.  E.  A.  (N.  S.)  873; 
Spencer  t:  Watkins,  169  Fed.  379,  94 
C.  C.  A  659;  Barber  Asphalt  Pav.  Co. 
V.  Morris,  132  Fed.  945,  66  C.  C.  A.  55; 
Blodgett  V.  Lanvon  Zinc  Co.,  120  Fed. 
893,  897,  58  C.  C.  A.  79;  O'Connell  r. 
Eeed,  56  Fed.  531,  5  C.  C.  A.  586. 

[a]  "The  jurisdiction  of  the  courts 
of  the  United  States  over  controTcrsies 
between  citizens  of  different  states 
cannot  be  impaired  by  the  laws  of  the 
states  which  prescribe  the  modes  of 
redress  in  their  courts,  or  which  regu- 
late the  distribution  of  their  judicial 
powers.'*  Hvde  v.  Stone,  20  How.  (IT. 
S.)  170,  175,'l5  L.  ed.  874;  Arrowsmith 
V.  Gleason,  129  TT.  S.  86,  99,  9  Sup.  Ct. 
237.  32  L.  ed.  630;  Borer  v.  Chapman, 
119  XT.  S.  587,  600,  7  Sup.  Ct.  342,  30 
L.  ed.  532;  Ellis  v.  Davis.  109  U.  S. 
485,  498,  3  Sup.  Ct.  327,  27  L.  ed.  1006; 
Hyde  v.  Stone,  20  How.  (IT.  S.)  170, 
175,  15  L.  ed.  874,  quoted  with  approval 
in  Pavne  r.  Hook,  7  Wall.  (TJ.  S.)  425, 
430.  19  L.  ed.  260.  To  same  effect,  see 
Madisonville  Traction  Co.  v.  St.  Ber- 
nard Min.  Co.,  196  H.  S.  239,  2.54,  25 
Sup.  Ct.  251,  49  L.  ed.  239;  Hess  v. 
Eevnolds,  113  TJ.  S.  73,  77,  5  Sup.  Ct. 
377,  28  L.  ed.  927;  Tucker  v.  Hubbert, 
196  Fed.  849,  117  C.  C.  A.  365. 

fb]  Effect  of  Insolvency  Proceed- 
ings.—  One  may  maintain  an  action  on 
a  bill  of  exchange  in  the  federal  court 
notwithstanding  the  pendency  of  in- 
solvency proceedings  in  a  state  court, 
and  though  a  similar  action  previously 
instituted  in  the  state  court  has  been 
cumulated  with  such  proceedings.  Hvde 
V.  Stone,  20  How.  (IT.  S.)  170,  15  L. 
ed.  874. 

[c]  Territorial  Jurisdiction.  —  A 
state  statute  as  to  venue  cannot  re- 
strict the  territorial  jurisdiction  of  the 
federal  courts  within  narrower  limits 
than  those  fixed  by  the  federal  stat- 
utes relating  to  the  district  in  which 
an  action  may  be  brought.   East  Tenn., 


Y.  &  G.  R.  Co.  V.  Atlanta  &  F.  R.  Co., 
49  Fed.  608,  15  L.  R.  A.  109. 

[dj  The  equity  jurisdiction  of  the 
federal  courts  cannot  be  limited  or  re- 
strained bv  state  legislation.  Missis- 
sippi Mills"  f.  Cohn,  150  U.  S.  202,  14 
Sup.  Ct.  75,  37  L.  ed.  1052;  McConihay 
r.  Wright,  121  U.  S.  201,  205,  7  Sup. 
Ct.  940,  30  L.  ed.  932;  Kirbv  v.  Lake 
Shore  &  M.  S.  R.  Co.,  120  tl.  S.  130, 
7  Sup.  Ct.  430,  30  L.  ed.  569;  Payne  v. 
Hook,  7  Wall.  (U.  S.)  425,  19  L.  ed. 
260;  Kendall  v.  Creighton,  23  How.  (U. 
S.)  90,  105,  16  L.  ed.  419;  Newberry  v. 
Wilkinson,  199  Fed.  673,  678,  118  C. 
C.  A.  Ill;  Butler  Bros.  Shoe  Co.  v. 
United  States  Rubber  Co.,  156  Fed.  1, 
18,  84  C.  C.  A.  167;  National  Surety 
Co.  V.  State  Bank,  120  Fed.  593,  603, 
56  C.  C.  A.  657;  Comstoek  v.  Herron, 
55  Fed.  803,  5  C.  C.  A.  266;  Union  Pac. 
R.  Co.  V.  Flynn,  180  Fed.  565;  Louis- 
ville &  N.  R.  Co.  V.  Railroad  Commis- 
sion, 157  Fed.  944;  Ball  v.  Tompkins, 
41  Fed.  486. 

[e]  The  admiralty  jurisdiction  of 
the  federal  court  cannot  be  restricted. 
State  of  Maryland  v.  Miller,  180  Fed. 
796.  See  the  title  "Admiralty"  and 
the  following  cases:  Knickerbocker 
lee  Co.  V.  Stewart  (U.  S.)  40  Sup.  Ct. 
438;  Cheleutis  v.  Luckenbach  Steam- 
ship Co.,  247  U.  S.  372,  38  Sup.  Ct.  501, 
62  L.  ed.  1171;  Southern  Pac.  Co.  v. 
Jensen,  244  U.  S.  205,  37  Sup.  Ct.  524, 
61  L.  ed.  1086,  Ann.  Cas.  1917E,  900, 
L.  R.  A.  191SC,  451. 

[f]  The  power  to  issue  and  serve 
writs  of  scire  facias  cannot  be  re- 
strained, limited,  or  made  less  effica- 
cious by  state  statutes.  Collin  County 
Nat.  Bank  v.  Hughes,  152  Fed.  414,  81 
C.  C.  A.  556,  rehearing  denied,  155  Fed. 
389,  83  C.  C.  A.  661. 

Cannot  Restrict  Eight  of  Removal. 
See  the  title  "Removal  of  Causes." 

35.  David  Lupton's  Sons  Co.  r. 
Automobile  Club  of  America,  225  U.  S. 
489,  32  Sup.  Ct.  711,  56  L.  ed.  1177. 

36.  David  Lupton's  Sons  Co.  v. 
Automobile  Club  of  America,  225  U.  S. 
489,  32  Sup.  Ct.  711,  56  L.  ed.  1177; 
Waterman  r.  Canal-Louisiana  Bank  & 
Trust  Co.,  215  U.  S.  33,  30  Sup.  Ct.  10, 
54  L.  ed.  80;  Louisville  &  N.  R.  Co.  v. 
Railroad  Com.,  157  Fed.  944,  957,  in 
equity, 
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their  judgments  and  decrees.^^ 

The  jurisdiction  of  the  federal  courts  is  not  limited  or  in  any  way 
affected  by  state  .statutes  conferring  exclusive  jurisdiction  of  certain 
classes  of  controversies  on  its  own  courts,''^  or  prescribing  exclusive 
methods  o-f  commencing  lit''g:ition,^*  or  exclusive  modes  of  relief,'*'^  or 
prohibiting  the  issuance  of  injunctions  in  certain  classes  of  cases,*^ 
or  forbidding  the  maintenance  of  actions  for  certain  purposes,*^  or  by 


[a]  That  the  laws  of  a  state  do  not 
authorize  similar  suits  to  be  brought 
in  the  state  courts  by  citizens  of  other 
states  does  not  deprive  such  citizens 
of  their  right  to  invoke  the  jurisdic- 
tion of  the  federal  courts  sitting  in 
said  state.  Thus  the  fact  that  there  is 
no  state  statute  requiring  foreign  cor- 
porations doing  business  in  the  state 
to  appoint  agents  on  whom  service  may 
be  had  does  not  preclude  the  federal 
courts  from  acquiring  jurisdiction  over 
such  a  corporation  by  service  on  its 
regularly  appointed  agents  in  such 
state.  Barrow  Steamship  Co.  v.  Kane, 
170  U.  S.  100,  18  iSup.  Ct.  526,  42  L. 
ed.  964. 

Statutes  relating  to  corporations,  see 
infra,  this  section. 

37.  Brun  v.  Mann,  151  Fed.  145,  149, 
80  C.  C.  A.  513. 

[a]  State  statutes  prohibiting  the 
payment  of  claims  except  upon  the  or- 
ders of  its  own  courts  do  not  in  any 
way  affect  right  of  federal  courts  to 
enforce  their  judgments.  Barber  As- 
phalt Pav.  Co.  V.  Morris,  132  Fed.  945, 
66  C.  C.  A.  55,  67  L.  E.  A.  761. 

38.  Spencer  v.  Watkins,  169  Fed. 
379,  94  C.  C.  A.  659;  Brun  v.  Mann,  151 
Fed.  145,  151,  80  C.  C.  A.  513;  Barber 
Asphalt  Pav.  Co.  v.  Morris,  132  Fed. 
945,  66  C.  C.  A.  55,  67  L.  E.  A.  761. 

[a]  By  a  statute  exempting  coun- 
ties (1)  from  suit  elsewhere  than  in 
the  circuit  courts  of  the  county  (Board 
of  Suprs.  v.  Cowles,  7  Wall.  (U.  S.) 
118,  122,  19  L.  ed.  86),  or  (2)  repealing 
all  statutes  authorizing  counties  to  sue 
and  be  sued  (Chicot  County  v.  Sher- 
wood, 148  U.  S.  529,  13  Sup.  Ct.  695,  37 
L.  ed.  646),  or  (3)  autliorizing  suits  on 
county  bonds  to  be  brought  in  a  named 
court  of  a  state.  Lincoln  County  v. 
Luning,  133  U.  S.  529,  531,  10  Sup.  Ct. 
363,  33  L.  ed.  766. 

[b]  Mechanics'  Liens.  —  That  a 
state  statute  giving  a  mechanics'  lien 
provides  that  any  person  having  a  lien 
by  virtue  thereof  may  enforce  jt  in  a 
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particular  state  court  does  not  deprive 
a  federal  court  of  jurisdiction  to  en- 
force such  a  lien  where  the  other  juris- 
dictional requisites  exist.  Schmulbach 
r.  Caldwell,  196  Fed.  16,  115  C.  C.  A. 
650.  See  generally  19  Standard  Proc. 
637. 

[('I  The  admiralty  courts  cannot  he 
deprived  of  jurisdiction  to  enforce 
liens  against  vessels  created  by  state 
laws,  by  conferring  such  jurisdiction  on 
state  courts  The  Glide,  167  U.  S.  606, 
17  Sup.  Ct.*930,  42  L.  ed.  296;  Aurora 
Shipping  Co.  v.  Boyce,  191  Fed.  960, 
112  C.  C.  A.  372,  affirmi7ig  178  Fed.  587. 

39.  Barber  Asphalt  Pav.  Co.  v.  Mor- 
ris, 32  Fed.  945,  66  C.  C.  A.  55,  67  L. 
E.  A.  761. 

40.  Chicot  County  r.  Sherwood,  148 
U.  S.  529,  13  Sup.  Ct.  695,  37  L.  ed.  546. 

[a]  Eemedy  for  Recovery  of  Claims 
Asjainst  Counties.  —  State  statutes  pro- 
hibiting suits  against  counties  and  re- 
quiring claims  against  them  to  be  pre- 
sented to  the  county  court  for  allow- 
ance or  rejection,  with  a  right  of  ap- 
peal therefrom,  cannot  affect  the  juris- 
diction of  the  federal  courts.  Chicot 
County  V.  Sherwood,  148  U.  S.  529,  13 
Sup.  Ct.  695,  37  L.  ed.  546. 

41.  See  infra,  this  note. 

[a]  Restraining  Collection  of  Ille- 
gal Taxes.  —  A  state  statute  providing 
that  no  injunction  shall  issue  to  re- 
strain the  collection  of  alleged  illegal 
taxes  does  not  affect  the  jurisdiction 
of  federal  courts  of  equity  to  issue  an 
injunction  in  such  case.  In  re  Tyler, 
149  U.  S.  164,  13  Sup.  Ct.  785,  37  L. 
ed.  689;  Western  Union  Tel.  Co.  v. 
Trapp,  186  Fed.  114,  120,  108  C.  C.  A. 
226. 

42.  See  infra,  this  note. 

[a]  A  sta'le  statute  forbidding  the 
maintenance  of  any  action  for  the  re- 
covery of  any  intoxicating  liquor  or 
its  value,  except  in  certain  specified 
cases,  does  not  affect  suits  and  pro- 
ceedings in  the  federal  courts.  Me- 
chanics' Tns.  Co.  V.  Hoover  Distilling 
Co.,  182  Fed.  590,  594,  105  C.  C  A.  128, 
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certain  persons.*^ 

A  federal  court  of  equity  is  not  ousted  of  jurisdiction  by  the  existence 
of  statutory  remedies  at  law  in  a  state  court  ;■**  nor  will  alterations  in 
the  jurisdiction  of  the  state  courts  affect  the  equitable  jurisdiction  of 
the  federal  courts,  so  long  as  the  equitable  rights  themselves  remain.*^ 

Statutes  Eelating  to  Corporations. —  The  jurisdiction  of  the  federal 
courts  is  not  affected  by  state  statutes  prescribing  conditions  precedent 
to  the  right  of  corporations  to  prosecute  or  defend  suits.*''  Thus,  a 
state  statute  requiring  a  foreign  corporation,  as  a  condition  precedent 
to  doing  business  in  the  state,  to  surrender  its  right  to  sue  in,  or  to 
remove  suits  brought  against  it  to,  the  federal  courts  is  void.*^ 

2.  Right  of  Federar  Courts  To  Enforce  State  Statutes.^s  —  ^  j^^ 
General.  —  Though  a  state  statute  may  not  directly  enlarge  the  juris- 
diction of  the  federal  courts,*^  rights  created  and  remedies  prescribed 
by  the  statutes  of  the  states  to  be  pursued  in  the  state  courts  may  be 


43.  Blodgett  r.  Lanyon  Zinc  Co., 
120  Fed.  893,  897,  58  C.  C.  A.  79. 

44.  Smvth  r.  Ames,  169  U.  S.  466, 
18  Sup.  Ct.  418,  42  L.  ed.  819;  Missis- 
sippi Mills  r.  Cohn,  150  U.  S.  202,  14 
Sup,  Ct.  75,  37  L.  ed.  1052;  McConi- 
hay  V.  Wri£Tht,  121  U.  S.  201,  205,  7 
Sup.  Ct.  940,  30  L.  ed.  932;  Western 
Union  Tel.  Co.  r.  Trapp,  1S6  Fed.  114, 
121,  108  C.  C.  A.  226;  Borden's  Con- 
densed Milk  Co.  V.  Baker,  177  Fed.  906, 
101  C.  C.  A.  186,  (reversing  168  Fed. 
Ill);  Brun  v.  Mann,  151  Fed.  145,  153, 
80  C.  C.  A.  513;  National  Suretv  Co.  c. 
State  Bank,  120  Fed.  593,  602,  56  C. 
C.  A.  657. 

45.  In  re  Broderielc's  Will,  21  Wall, 
(U,  S.)  503,  520,  22  L.  ed.  599;  New- 
berry V.  Wilkinson,  1^9  Fed.  673,  118 
C.  C.  A.  Ill;  Louisville  &  N.  R.  Co.  f. 
Railroad  Commission,  157  Fed.  944; 
V^n'.m  Pac.  R,  Co.  v.  Flvnn,  180  Fed. 
565. 

[a]  State  statutes  conferring  ex- 
clusive jurisdiction  on  courts  of  law 
do  not  deprive  federal  courts  of  juris- 
diction in  equitv.  McConihay  r. 
Wright,  121  U.  S.  201,  7  Sup.  Ct.  940, 
30  L.  ed.  932;  Jennings  v.  Smith,  232 
Fed.  921. 

46.  Home  Ins.  Co.  v.  Morse,  20  Wall. 
CXI.  S.)  445,  22  L  ed.  363;  Blodgett  v. 
Lanvon  Zinc  Co.*  120  Fed.  89.3,  897, 
58  C.   C.  A.   79. 

[a]  Such  provisions  are  void  in  so 
far  as  they  apply  to  suits  in  the  fed- 
eral courts.  Butler  Bros.  Shoe  Co.  v. 
United  States  Rnhber  Co.,  156  Fed.  1, 
14,  84  C.  C.  A.  167. 

47.  Blake  v.  McClung,  172  U.  S.  239, 


255,  19  Sup,  Ct.  165,  43  L.  ed.  432; 
Barrow  Steamship  Co.  v.  Kane,  170  U. 
S.  100,  111,  18  Sup.  Ct.  526,  42  L.  ed. 
964;  Southern  Pac.  Co.  f.  Denton,  146 
U.  S.  202,  13  Sup.  Ct.  44,  36  L.  ed.  942; 
Barron  r.  Burnside,  121  U.  S.  186,  7 
Sup.  Ct.  931,  30  L.  ed.  915;  Doyle  V. 
Continental  Ins.  Co.,  94  U.  S.  535,  24 
L.  ed.  148;  Home  Ins.  Co.  v.  Morse,  20 
Wall.  (U.  S.)  445,  22  L.  ed.  365;  See 
Butler  Bros.  Shoe  Co.  r.  United  States 
Rubber  Co.,  156  Fed.  1,  14,  84  C.  C.  A, 
167.  See  also  Security  Mut.  Life  Ins. 
Co.  f.  Prewitt,  202  U.  S.  246,  26  Sup. 
Ct.  619,  50  L,  ed.  1013  (where  the  pre- 
vious cases  on  this  subject  are  re- 
viewed and  explained),  and  also  5 
Standard  Proc.  731;  and  the  title 
"Removal  of  Causes." 

48.  Eight  to  enforce  federal  stat- 
utes in  state  courts,  see  17  Standard 
Proc.  827,  ct  seq. 

49.  Cowlcv  V.  Northern  Pac.  R.  Co., 
159  U,  S.  569,  582,  16  Sup.  Ct.  127,  40 
L.  ed.  263;  Goldev  r.  Morning  News, 
156  U.  S.  518,  52.3^,  15  Sup.  Ct.  559,  39 
L.  ed.  517;  Mexican  Cent.  R.  Co.  v. 
Pinknev,  149  U.  S.  194,  206,  13  Sup.  Ct. 
859,  37  L.  ed.  699;  Southern  Pac.  Co. 
V.  Denton,  146  U.  S.  202,  13  Sup.  Ct.  44, 
36  L.  ed.  942;  Barron  v.  Burnside,  121 
U.  S.  188,  7  Sup.  Ct.  931,  30  L.  ed.  915; 
Revnolds  v.  Crawfordsville  First  Nat. 
Bank,  112  U.  S.  405,  410,  5  Sup.  Ct.  213, 
28  L.  ed.  733;  Niagara  Fire  Ins.  Co.  r. 
Adams,  198  Fed.  822,  117  C.  C  A.  464; 
Aurora  Shipping  Co,  V.  Bovce,  191  Fed. 
960,  112  C.  C,  A.  372;  Ha"^2stoz  v.  Mu- 
tual Life  Ins.  Co.,  179  Fed.  569. 

[a]  The  appellate  jurisdiction  of 
(1)   the  supreme  court   (Kennon  r.  Gil- 

Vol.  XXV 


282 


UNITED  STATES  COURTS 


enforced  and  administered  in  the  federal  courts,^°  provided  such  en- 
forcement does  not  impair  any  right  conferred,  or  conflict  with  any 
inhibition  imposed,  by  the  constitution  or  laws  of  the  United  States,^^ 


mer,  131  U.  S.  22,  9  Sup.  Ct.  696,  33  L. 
ed.  110),  or  (2)  of  the  circuit  court 
of  appeals  (Texas  &  P.  R.  Co.  v.  Nel- 
son, 50  Fed.  814,  1  C.  C.  A.  688),  can- 
not be  enlarged.  As  to  such  jurisdic- 
tion, see  infra,  II,  H;  II,  I. 

50.  Niagara  Fire  Ins.  Co.  v.  Adams, 
198  Fed.  822,  117  C.  C.  A.  464;  Schmul- 
bach  V.  Caldwell,  196  Fed.  16,  115  C. 
C.  A.  650;  Butler  Bros.  Shoe  Co,  v. 
United  States  Rubber  Co.,  156  Fed.  1, 
18,  84  C.  C.  A.  167;  Chicago,  B.  &  Q.  R. 
Co.  V.  Oglesby,  198  Fed.   153. 

[a]  Such  remedies  may  be  enforced 
at  law,  in  equity,  or  in  admiralty  as 
the  nature  of  the  rights  or  remedies 
may  require.  Reynolds  v.  Crawfords- 
ville  First  Nat.  Bank,  112  U.  S.  405, 
410,  5  Sup.  Ct.  213,  28  L.  ed.  733;  Brun 
V.  Mann,  151  Fed.  145,  152,  80  C.  C.  A. 
513;  National  Surety  Co.  v.  State  Bank, 
120  Fed.  593,  56  C  C.  A.  657. 

[bj  State  or  territorial  statutes 
"may  establish  new  rights  or  privi- 
leges which  the  federal  courts  may  en- 
force od  their  equity  or  admiralty  side 
precisely  as  they  may  enforce  a  new 
right  of  action  given  by  statute  upon 
their  common  law  side."  Cowley  V. 
Northern  Pac.  R.  Co.,  159  U.  S.  569, 
582,  16  Sup.  Ct.  127,  40  L.  ed.  263.  See 
also  The  J.  E.  Rumbell,  148  U.  S.  1, 
13  Sup.  Ct.  498,  37  L.  ed.  345;  and  1 
Standard  Proc.  409,  422. 

[c]  "A  party  by  going  Into  a  na- 
tional court  does  not  lose  any  right 
or  appropriate  remedy  of  which  he 
might  have  availed  himself  in  the  state 
courts  of  the  same  locality."  Davis  v. 
Gray,  16  Wall.  (U.  S.)  203,  231,  21  L. 
ed.  447  (quoted  in  Cowley  v.  Northern 
Pac.  R.  Co.,  159  U.  S.  569,  583,  16  Sup. 
Ct.  127,  40  L.  ed.  263);  Brun  v.  Mann, 
151  Fed.  145,  152,  80  C.  C.  A.  513;  Na- 
tional Surety  Co.  v.  State  Bank,  120 
Fed.  593,  56  C.  C.  A.  657.  To  the  same 
effect  Ex  parie 'McNiel,  13  Wall.  (U. 
S.)   236,  243,  20  L.  ed.  624. 

[d]  In  Admiralty. —  (1)  State  stat- 
utes creating  liens  on  vessels  may  be 
enforced  in  admiralty.  The  Glide,  167 
U.  S.  606,  17  Sup.  Ct.  930,  42  L.  ed. 
296;  The  Lottawanna,  21  Wall.  (U.  S.) 
558,  580,  22  L.  ed.  654;  Aurora  Ship- 
ping Co.  V.  Boyce,  191  Fed.  960,  966, 
112  C.  C.  A.  372,  affirming  178  Fed.  587. 
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(2)  So  may  a  state  statute  giving 
a  right  to  half-pilotage.  Ex  parte  Mc- 
Niel,  13  Wall.  (U.  S.)  236,  242,  20  L. 
ed.  624.  As  to  enforcement  in  admir- 
alty of  maritime  rights  created  by 
state  law,  see  1  Standard  Proc.  409, 
422. 

[e]  Mechanics'  Liens.  —  Schmul- 
bach  r.  Caldwell,  196  Fed.  16,  115  C. 
C.  A.  650.  See  generally  19  Standard 
Proc.  637. 

[f]  Power  to  Levy  Taxes.  —  Power 
conferred  on  a  state  court  to  levy  and 
collect  a  tax  for  the  satisfaction  of  a 
judgment  rendered  by  that  court  may 
be  exercised  by  a  federal  court  in  that 
state  where  Jurisdiction  otherwise  ex- 
ists. Supervisors  V.  Rogers,  7  Wall.  (U. 
S.)  175,  19  L.  ed.  162;  Campbellsville 
Lumber  Co.  v.  Hubbcrt,  112  Fed.  718, 
50  C.  C.  A.  435;  Stansell  v.  Levee 
Board,  13  Fed.  846. 

[g]  Death  by  Wrongful  Act. —  The 
remedy  given  by  state  statutes  for 
death  by  wrongful  act  is  enforceable 
in  the  federal  courts.  Lauria  v.  E.  I. 
Du  Pont  De  Nemourg  &  Co.,  250  Fed. 
353,  162  C.  C.  A.  423;  Malloy  v.  Amer- 
ican Hide  &  Leather  Co.,  148  Fed.  482, 

51.  Scott  V.  Neely,  140  U.  S.  106,  11 
Sup.  Ct.  712,  35  L.  ed.  358;  United 
States  Shipbuilding  Co.  v.  Conklin,  126 
Fed.  132,  60  C.  C.  A.  680;  Hirsch  f. 
Independent  Steel  Co.,  196  Fed.  104. 

[a]  State  statutes  permitting  sim- 
ple contract  creditors  who  have  not  re- 
duced their  claims  to  judgment  to 
maintain  (1)  suits  in  equity  to  set 
aside  iraudulent  conveyances  do  not 
authorize  federal  courts  of  equity  to 
take  jurisdiction  of  such  a  bill,  since 
they  are  in  conflict  with  the  federal 
constitutional  provision  securing  the 
right  to  a  trial  by  jury,  and  the  statute 
providing  that  equity  has  no  jurisdic- 
tion where  there  is  an  adequate  rem- 
edy at  law.  Cates  v.  Allen,  149  U.  S 
451,  13  Sup.  Ct.  883,  977,  37  L.  ed.  804*. 
(2)  The  same  is  true  as  to  statutes 
permitting  such  creditors  to  subject 
land  to  the  payment  of  simple  contract 
debts  in  advance  of  any  proceedings  at 
law  to  establish  the  validity  and  the 
amount  of  the  debt  or  to  enforce  its 
collection.  Scott  v.  Neely,  140  U.  S. 
106,  11  Sup.  Ct.  712,  35  L.  ed.  358. 
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and  the  matter  is  not  one  peculiarly  for  the  determination  of  the  state 
courts."  Thus,  where  a  state  statute  creates  a  new  equitable  right, 
capable  of  enforcement  by  proceedings  in  conformity  with  the  plead- 
ings and  practice  in  equity,  the  right  will  be  enforced  in  the  federal 

courts.*^  „   -,       1  T 

In  the  administration  of  state  laws  the  federal  courts  have  an  in- 
dependent jurisdiction,  coordinate  with  that  of  the  state  courts.^* 


52.  See  infra,  this  note. 

[a]     Dissolution  of  Corporation.  —  A 

state  statute  giving  a  state  court 
power  to  dissolve  a  corporation  does 
not  create  a  right  enforceable  in  the 
federal  courts,  such  dissolution  being 
peculiarly  a  matter  for  determination 
by  the  tribunal  to  which  the  state  cre- 
ating the  corporation  has  committed  it. 
Hirsch  r.  Independent  Steel  Co.,  196 
Fed  104-  Conklin  v.  United  States 
Shipbuilding  Co.,  140  Fed.  219.  See 
also  the  title  "Winding  Up  Corpora- 
tions. ' ' 

53.  Wehrman  f.  Conklin,  155  U.  S. 
314,  15  Sup.  Ct.  129,  39  L.  ed.  167; 
Greelev  v.  Low,  155  U.  S.  58,  75,  15 
Sup.  Ct.  24,  39  L.  ed.  69;  Scott  v.  Ncely, 
140  U.  S.  314,  11  Sup.  Ct.  712,  35  L. 
ed  358;  Whitehead  r.  Shattuck,  138  U. 
S  146,  11  Sup.  Ct.  276,  34  L.  ed.  873; 
Clark  v.  Smith,  13  Pet.  (U.  S.)  195,  203, 
10  L.  ed.  123;  Fleming  v.  Laws,  191 
Fed  283,  112  C.  C  A.  27  {reversing  177 
Fed'  450,  on  other  grounds);  McGraw 
■V.  Mott,  179  Fed.  646,  103  C.  C.  A.  204; 
Land  Title  &  Trust  Co.  f.  Asphalt  Co., 
127  Fed.  1,  62  C.  C.  A.  23;  United  Ship- 
building Co.  V.  Conklin,  126  Fed.  132, 
60  C.  C.  A.  680;  Southern  Pine  Co.  V. 
Hall,  105  Fed.  84,  44  C.  C.  A.  363; 
Ilirsch  V.  Independent  Steel  Co.,  196 
Fed.  104;  Conklin  v.  United  States 
Shipbuilding  Co.,  140  Fed.  219;  David- 
son V.  Calkins,  92  Fed.  230. 

[a]  May  administer  an  enlarge- 
ment of  equitable  rights  by  state  stat- 
utes. Ecvnolds  V.  Crawfordsville  First 
Nat.  Bank,  112  U.  S.  405,  410,  5  Sup. 
Ct.  213,  28  L.  ed.  733;  Holland  v.  Chal- 
len,  110  U.  S.  15,  24,  3  Sup.  Ct.  495,  28 
L.  ed.  52;  Case  of  Broderick's  Will,  21 
Wall.  (U.  S.)   503,  520,  22  L.  ed.  599. 

[b]  Suits  to  Quiet  Title  and  To 
Eemove  Clouds.  —  Holland  v.  Challen, 
110  IT.  S.  15,  3  Sup.  Ct.  495,  28  L.  ed. 
52.  See  also  Bardon  r.  Land  &  River 
Improv.  Co.,  157  U.  S.  327,  330,  15  Sup. 
Ct.  6.50,  39  L.  ed.  719;  Reynolds  v. 
Crawfordsville  First  Nat.  Bank,  112 
U.  S.  405,  410,  5  Sup.  Ct.  213,  28  L.  ed. 


733;  Clark  v.  Smith,  13  Pet.  (U.  S.) 
195,  203,  10  L.  ed.  123;  North  Star 
Lumber  Co.  r.  Johnsoa,  196  Fed.  56; 
and  21  Standard  Proc.  1000. 

[c]  State  statutes  creating  new 
equitable    rights    cannot    be    enforced 

(1)  in  the  federal  courts  where  such  a 
course  would  violate  the  constitutional 
provision  entitling  parties  to  a  trial 
by  jury  and  the  express  provision  of  the 
federal  statute  inhibiting  suits  in 
equity  where  there  is  a  plain,  complete 
and  adequate  remedy  at  law.  Wehr- 
man r.  Conklin,  155  U.  S.  314,  15  Sup. 
Ct.  129,  39  L.  ed.  167;  Whitehead  v. 
Shattuck,  138  U.  S.  146,  11  Sup.  Ct. 
276,  34  L.  ed.  873;  Southern  Pine  Co, 
V.  Hall,  105  Fed.  84,  44  C.  C.  A.  363; 
Baum  V.  Longwell,  200  Fed.  450;  New 
Jersey  Land  &  Lumber  Co.  v.  Gard- 
ener Lacy  Lumb.  Co.,  190  Fed.  861; 
Kansas  City  So.  R.  Co.  v.  Quigley,  181 
Fed.  190,  196;  Adoue  v  Strahan,  97 
Fed.  691;  Davidson  i.  Calkins,  92  Fed. 
230;  Gordon  r.  Jackson,  72  Fed.  86),  or 

(2)  where  they  conflict  with  the  dis- 
tinction between  law  and  equity,  which 
is  strictly  observed  in  the  federal 
courts.  Kansas  Citv  So.  R.  Co.  t".  Quig- 
ley, 181  Fed.  190,  'l96;  Adoue  v.  Stra- 
han, 97  Fed.  691. 

[<ri  This  rule  is  also  limited  to 
matters  which  are  of  an  equitable  na.- 
ture.  It  will  not  be  applied  so  as  to 
follow  a  state  practice  not  based  on 
any  statute,  but  on  general  rules  of 
law,  particularly  when  it  is  opposed  to 
the  federal  practice  which  is  based  on. 
federal  statutes.  Niagara  Fire  Ins.  Co. 
r.  Adams,  198  Fed.  822,  117  C.  C.  A. 
464. 

54.  Barker  v  Eastman,  1^2  Fed. 
659. 

[aj  It  is  not  subordinate  to  that  of 
the  state  courts.  Kuhn  v.  Fairmont 
Coal  Co.,  315  U.  S.  349,  360,  30  Sup. 
Ct.  140,  54  L.  ed.  228;  Great  So.  etc. 
Hotel  Co.  r.  Jones,  193  U.  S.  o32,  543, 
24  Sup  Ct.  576,  48  L.  ed.  778;  Burgess 
r.  Seligman,  107  U.  S.  20,  33,  2  Sup.  Ct. 
10,  27  L.  ed.  359. 
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h.  Actions  To  Recover  Penalties.  —  The  federal  courts  have  no 
jurisdiction  of  actions  to  recover,  for  the  use  of  the  state,  penalties 
prescribed  by  state- statutes ;  ^^  but  the  contrary  is  true  where  the 
right  of  action  is  given  to  individuals  by  way  of  compensation  or 
redress.*® 

D.  Jurisdiction  of  Feder.u.  Courts  in  Probate  Proceedings.  —  1. 
Generally.  —  The  federal  courts  have  no  jurisdiction  in  proceedings 
purely  of  a  probate  character,"  which  cannot  in  any  sense  be  termed 
suits  of  a  civil  nature  at  law  or  in  equity.'*'  And  hence  the  federal 
courts  have  no  jurisdiction  to  admit  wills  to  probate,*^  nor  can  they 
entertain  jurisdiction  of  suits  to  prevent,""  or  to  set  aside  ®^  the  probate 


[b]    In     condemnation    proceedings 

"between  citizens  of  different  states 
the  federal  court  is  for  all  practical 
purposes  a  court  of  the  state  where  it 
is  sitting.  It  proceeds  under  sanction 
of  state  legislation  and  enforces^  the 
state  law  except  in  so  far  as  it  is  in 
conflict  with  the  federal  constitution. 
Madisonville  Traction  Co.  r.  St.  Ber- 
nard Min.  Co.,  196  U.  S.  239,  253,  25 
Sup.  Ct.  251,  49  L.  ed.  239. 

55.  Wisconsin  v.  Pelican  Ins.  Co., 
127  U.  S.  265,  8  Sup.  Ct.  1370,  32  L.  ed. 
239;  United  Breweries  Co.  v.  Colby, 
170  Fed.  1008;  State  V.  Alleghany  Oil 
Co.,  85  Fed.  870;  Ferguson  v.  Eoss,  38 
Fed.  161,  3  L.  K.  A.  322. 

[a]  "Even  if  the  nominal  plaintiff 
is  an  individual,  but  the  penalty,  when 
collected,  is  to  be  paid  into  the  state 
treasury,  although  a  part  thereof  goes 
to  the  informer  or  person  suing  there- 
for." Younts  V.  Southwestern  Tel.  & 
Tel.  Co.,  192  Fed.  200.  See  also  Hunt- 
ington V.  Attrill,  146  U.  S.  657,  672,  13 
Sup.  Ct.  224,  36  L.  ed.  1123;  21  Stand- 
ard Proc.  265,  266. 

56.  Boston  &  M.  E.  E.  v.  Hurd,  108 
Fed.  116,  47  C.  C.  A.  615,  56  L.  E.  A. 
193;  Younts  v.  Southwestern  Tel.  & 
Tel.  Co.,  192  Fed.  200;  Gruetter  v. 
Cumberland  Tel.  &  Tel.  Co.,  181  Fed. 
248;  United  Breweries  Co.  v.  Colby, 
170  Fed.  1008. 

57.  Sutton  V.  English,  246  U.  S.  199, 
38  Sup  Ct.  254,  62  L.  ed.  664;  Water- 
man i\  Canal-L.  Bank  &  Tr.  Co.,  215 
U.  S.  33,  30  Sup.  Ct.  10,  54  L.  ed.  80; 
Smith  1-.  Jennings,  238  Fed.  48,  151  C. 
C.  A.  124;  Northrup  V.  Browne,  204 
Fed.  224,  122  C.  C.  A.  496;  Miller  v. 
Weston,  199  Fed.  104,  119  C.  C.  A.  358; 
Spencer  r.  Watkins,  169  Fed.  379,  94 
C.  C.  A.  659;  Thompson  v.  Nichols,  254 
Fed.  973;  American  Baptist  Home  Mis- 
sion Society  v.  Stewart,  192  Fed,  976; 
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Underground  Electric  Ey.  Co.  v.  Ows- 
lev,  169  Fed.  671;  In  re  Cilley,  58  Fed. 
977. 

[a]  Reason.  —  "As  the  authority 
to  make  wills  is  derived  from  the  state 
and  the  requirement  of  probate  is  but 
a  regulation  to  make  a  will  effective, 
matters  of  pure  probate,  in  the  strict 
sense  of  the  words,  are  not  within  the 
jurisdiction  of  the  courts  of  the  United 
States."  Farrell  v.  O'Brien,  199  U.  S. 
89,  110,  25  Sup.  Ct.  727,  50  L.  ed.  101. 
To  same  effect,  see  Ellis  v.  Davis,  109 
U.  S.  485,  497,  3  Sup.  Ct.  327,  27  L.  ed. 
1006. 

[b]  The  federal  district  court  for 
Porto  Rico  has  no  authority  to  exercise 
purely  probate  jurisdiction  to  admin- 
ister and  settle  estates  in  disregard  of 
the  authority  in  that  particular  con- 
ferred on  the  local  court.  Garzot  v. 
de  Eubio,  209  U.  S.  283,  302,  28  Sup 
Ct.  548,  52  L.  ed.  794. 

58.  Thompson  v.  Nichols,  254  Fed. 
973.  Compare  Newberry  v.  Wilkinson, 
199  Fed.  673,  118  C.  C.  A.  111. 

59.  Comstock  v.  Herron,  55  Fed.  803, 
811,  5  C.  C.  A.  266;  Ball  r.  Tompkins, 
41  Fed.  486,  489. 

[a]  Such  proceedings  are  in  rem 
and  are  not  cases  at  law  or  in  equity 
between  citizens  of  different  states. 
Gaines  v.  Fuentes,  92  U.  S.  10,  21,  23 
L.  ed.  524. 

60.  Miller  r.  Weston,  199  Fed.  104, 
119  C.  C.  A.  358,  where  under  the  state 
law  original  jurisdiction  in  all  probate 
matters  is  confined  to  the  county 
courts,  and  no  other  state  court  has 
jurisdiction  to  admit  a  will  to  probate 
or  to  annul  probate. 

61.  Sutton  V.  English,  246  U.  S.  199, 
38  Sup.  Ct.  254,  62  L.  ed.  664;    Water 
man  v.   Canal-Louisiana  Bank   &  Trust 
Co.,  215  U.  S.  33,  30  Sup.  Ct.  10,  54  L. 
ed.  80.    See  Broderiek's  Will,  21  Wall 
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of  wills  where,  by  the  statutes  of  the  state  a  proceeding  for  tjiat  pur- 
nose  s  one  purely  in  rem.  But  where  the  requisite  grounds  of  federal 
^ur  sdi 'l^on'^exS  they  may  enforce  remedies  given  by  the  state  law 
to  et  aside  the  i^robate  of  a  will  by  an  action  or  suit  inter  part  if 
hese  remedies  are  independent  and  not  merely  incidental  and  ancillary 
to  the  proba  e-  So  il  is  held  that  a  federal  court  may  entertain  a 
suit  to  se?  aside,  on  the  ground  of  fraud,  a  probate  decree  of  distribu- 

^  Atoinistration  of  Estates  of  Decedents.  -  The    federal    courts    cannot 
take  any  action  looking  to  the  mere  administration  of  the  esta  es  of 
decedents.^*    Thus,  they  cannot  appoint  executors  or  adrainistrators,_ 
nor  interfere,  in  so  far  as  the  probate  administration  of  the  estate  is 
concerned,  in  the  payment  of  debts,-  or  the  settlement  of  accounts  by 


(U.  S.)   503,  22  L.  ed.  599;  Thompson 
V.  Nichols,  254  Fed.  973. 

[aj  Since  a  will  contest  under  the 
laws  of  Washington  is  not  a  proceed- 
ing inter  partes  but  one  of  a  purely 
probate  character,  a  federal  court  in 
that  state  has  no  jurisdiction  of  a  suit 
to  procure  a  declaration  of  the  non- 
existence of  a  will  and  the  consequent 
nullitv  of  its  probate  in  that  state. 
Farrell  r.  O'Brien,  199  U.  S.  89,  116, 
25  Sup.  Ct.  727,  50  L.  ed.  101. 

62.  Sutton  V.  English,  246  U.  S.  199, 
38  Sup.  Ct.  254,  62  L.  ed.  664;  Farrell 
V  O'Brien.  199  U.  S.  89,  110,  25  Sup. 
Ct.  727,  50  L.  ed.  101;  Gaines  v.  Fuen- 
tes,  92  U.  S.  10,  23  L.  3d.  524  (suit  to 
annul  a  will  as  a  muniment  of  title 
and  to  restrain  the  enforcement  of  the 
decree  admitting  it  to  probate) ;  Miller 
V.  Weston,  199  Fed.  104,  119  C.  C  A. 
358;  Sawyer  v.  White,  122  Fed.  223, 
227,  58  C.  C.  A.  587  (suit  to  contest  the 
validity  of  a  will  after  it  has  been  ad- 
mitted to  probate);  McDermott  v.  Han- 
non,  203  Fed.  1015. 

[a]  Referring  to  the  words  "action 
or  suit  inter  partes,"  the  court  in  Far- 
rell V.  O'Brien,  199  U.  S.  89,  110,  25 
Sup.  Ct  727,  50  L.  ed.  101,  says:  "The 
cited  authorities  establish  that  the 
words  referred  to  must  relate  only  to 
independent  controversies  inter  partes, 
and  not  to  mere  controversies  which 
may  arise  on  an  application  to  probate 
a  will  because  the  state  law  provides 
for  notice,  or  to  disputes  concerning 
the  setting  aside  of  a  probate,  when 
the  remedy  to  set  aside  afforded  by  the 
state  law  is  a  mere  continuation  of  the 
probate  proceeding,  that  is  to  say, 
merely  a  method  of  procedure  ancillary 
to  the  original  probate,  allowed  by  the 


state  law  for  the  purpose  of  giving  to 
the  probate  its  ultimate  and  final  ef- 
fect." Quoted  in  Miller  v.  Weston,  199 
Fed.  104,  119  C  C.  A.  358. 

[b]  The  federal  courts  have  juris- 
diction only  when  the  suit  might  have 
been  entertained  in  the  state  courts. 
Ellis  V.  Davis,  109  U.  S.  485,  499,  3 
Sup.  Ct.  327,  27  L.  ed.  1006. 

As  to  the  power  of  the  federal 
courts  to  enforce  remedies  given  by 
state  statutes  generally  see  supra,  II, 
C    2. 

'as.  Lee  V.  Minor  (C.  C.  A.),  263 
Fed.  507. 

64.  Goodrich  v.  Ferris,  214  U.  S.  71, 
80,  29  Sup.  Ct.  580,  53  L.  ed.  914  (mat- 
ter peculiarly  within  state  control); 
Smith  f.  Jennings,  238  Fed.  48,  151 
C.  C.  A.  124;  Northrup  V.  Browne,  204 
Fed.  224,  122  C.  C.  A.  496;  Spencer  v. 
Watkins,  169  Fed.  379,  94  C.  C.  A.  659; 
Brun  f.  Mann,  151  Fed.  145,  150,  80 
C.  C  A.  513;  American  Baptist  Home 
Mission  Society  v.  Stewart,  192  Fed. 
976. 

[a J  A  federal  court  cannot,  by  en- 
tertaining jurisdiction  of  a  suit  against 
the  administrator  draw  to  itself  the 
full  possession  of  the  estate,  or  the 
power  of  determining  all  claims 
against  it.  Byers  v.  McAuley,  149  U. 
S.  608,  620,  13  Sup.  Ct.  906,  37  L.  ed. 
867-  American  Baptist  Home  Mission- 
ary Soc.  V.  Stewart,  192  Fed.  976. 

65.  Comstock  r.  Herron,  55  Fed.  803, 
811,  5  C.  C.  A.  266;  Ball  V.  Tompkins, 
41  Fed    486.  489. 

66  Waterman  v.  Canal-Louisiana 
Bank  &  Trust  Co.,  215  U.  S.  33,  .30  Sup. 
Ct.  10,  54  L.  ed.  80;  Goodrich  r.  Fer- 
ris, 214  U.  S.  71,  80,  29  Sup.  Ct.  o80, 
53  L.  ed.  914. 
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the  executor  or  administrator.^'' 

Appointment  of  Eeceivers. —  Ordinarily  a  federal  court  has  no  juris- 
diction to  appoint  a  receiver  for  an  estate  in  process  of  administration 
in  a  state  probate  court, ^®  but  it  may  appoint  one  pending  the  probate 
of  a  "will,  where  no  custodian  has  been  appointed  by  the  probate  court. ^* 

Administration  of  Testamentary  Trusts. —  The  federal  courts  of  equity 
have  jurisdiction  of  suits  against  testamentary  trustees  for  an  account- 
ing and  to  compel  the  administration  of  the  trust  estate.^° 

2.  Suits  to  Enforce  Claims  or  to  Obtain  Shares  of  Estate. — Where 
the  requisite  diversity  of  citizenship  exists  and  the  jurisdictional 
amount  is  involved,  a  federal  court  may  exercise  original  jurisdiction 
in  favor  of  creditors/^  or  distributees,^^  of  the  estate  of  a  decedent  to 


67.  Waterman  v.  Canal-Louisiana 
Bank  &  Trust  Co.,  215  U.  S.  33,  30  Sup. 
Ct.  10,  54  L.  ed.  80  (they  cannot  com- 
pel an  accounting  of  the  property  of 
the  estate  in  the  hands  of  the  execu- 
tor or  administrator) ;  McCauley  v.  Mc- 
Cauley,  202  Fed.  280. 

[a]  But  they  may  compel  a  settle- 
ment and  disbursement  by  the  repre- 
sentative where  a  state  court  of  equity 
would  entertain  a  bill  for  that  pur- 
pose. American  Baptist  Home  Mission 
Soc.  r.  Stewart,  192  Fed.  976. 

68.  Smith  v.  Jennings,  238  Fed.  48, 
151  C.  C.  A.  124;  Johnson  |-.  Ford,  109 
Fed.  501. 

Jurisdiction  to  appoint  receivers  gen- 
erally, see  the  title  "Receivers,"  and 
supra,  II,  A,  4,  b. 

69.  Underground  Elec.  Eys.  v.  Ows- 
ley, 176  Fed.  26,  99  C.  C.  A,  500,  af- 
p-ming   169  Fed.   671. 

[aj  There  are  two  conditions:  The 
administration  must  be  vacant  and  the 
danger  of  loss  imminent.  Smith  iX 
Jennings,  248  Fed.  48,  151  C.  C.  A.  124. 

70.  Hcrron  v.  Comstock,  139  Fed. 
370,  376,  71  C.  C.  A.  466,  55  Fed.  803, 
811,  5  C.  C.  A.  266. 

[a]  Their  power  and  authority  in 
this  regard  cannot  be  divested  or  im- 
paired by  state  legislation.  Herron  v. 
Comstock,  139  Fed.  370,  71  C.  C.  A. 
466;  55  Fed.  803;  5  C.  C.  A.  266;  Ball  v. 
Tompkins,  41  Fed.  486.  Effect  of  state 
statutes  on  federal  jurisdiction  gener- 
ally, see  supra,  II,  C,  1. 

[b]  Appointment  of  Receiver  — 
Where  executors  disagree  as  to  the 
management  of  realty  devised  to  them 
in  trust,  the  federal  court  may  at  the 
instance  of  a  beneficiary,  appoint  a  re- 
ceiver to  administer  the  same,  where, 
under  the  state  law,  realty  is  not  re- 
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garded  as  assets  of  the  estate,  except 
that  it  may  be  sold  to  pay  debts  if 
necessary.  Ball  v.  Tompkins,  41  Fed. 
486. 

[cj  After  the  federal  court  has  as- 
sumed jurisdiction  it  may  fix  the  com- 
pensation of  the  trustees,  and  the  pro- 
bate court  has  no  right  to  do  so.  Her- 
ron r.  Comstock,  139  Fed.  370,  71  C. 
C.  A.  466. 

71.  Waterman  v.  Canal-Louisiana 
Bank  &  Trust  Co.,  215  U.  S.  33,  30 
Sup.  Ct.  10,  54  L.  ed.  80;  Security 
Trust  Co.  V.  Black  River  Nat.  Bank, 
187  U.  S.  211,  227,  33  Sup.  Ct.  52,  47 
L.  ed.  147;  Bvers  v.  McAuley,  149  U. 
S.  608,  620,  13  Sup.  Ct.  906,  37  L.  ed. 
867;  Hess  v.  Reynolds,  113  U.  S.  73,  3 
Sup.  Ct.  377,  28  L.  ed.  927;  Yonley  v. 
Lavender,  21  Wall.  (U.  S.)  276,  22  L. 
ed.  536;  Kendall  v.  Creighton,  23  How. 
_(U.  S.)  90,  107,  16  L.  ed.  419;  Amer- 
ican Baptist  Home  Missionary  Soc.  v. 
Stewart,  192  Fed.  976. 

fa]  Suits  against  legatees  after  dis- 
tribution to  charge  them  with  a  liabil- 
ity to  apply  the  assets  of  the  decedent 
to  the  payment  of  his  debts  may  be 
maintained.  Borer  r.  Chapman,  119  U. 
S.  587,  7  Sup.  Ct.  342,  30  L.  ed.  532. 

72.  Byers  r.  McAuley,  149  U.  S. 
608,  620,  13  Sup.  Ct.  906,  37  L.  ed. 
867;  Payne  v.  Hook,  7  Wall  (U.  S.) 
425,  19  L.  t!d.  260;  Harrison  v  Mon- 
cravie  (C.  C.  A.),  264  Fed.  776;"  Hig- 
gins  V.  Eaton,  183  Fed.  388,  105  C.  C. 
A.  608  (reversing  178  Fed.  153);  Amer- 
ican Baptist  Home  Mission  Soc.  v. 
Stewart,  192  Fed.  976;  Pulver  v 
Leonard,  176  Fed.  586. 

[a]  Suit  by  heirs  to  adjudicate 
their  interest  in  the  estate.  MeClel- 
lan  V.  Garland.  217  U.  S.  268,  281,  30 
Sup.  Ct.  501,  54  L.  ed.  762;       Water- 


UNITED  STATES  COURTS 


287 


establish  their  claims  and  have  a  proper  execution  of  the  trust  as  to 
them,  and  may  determine  the  existence  of  liens  on  distributive  shares 
in  the  estate/^  and  the  validity  of  an  assignment  of  such  shares/*  and 
this  notwithstanding  state  statutes  giving  exclusive  jurisdiction  to 
probate  courts  in  such  raatters'^^ 

3.  Suits  To  Set  Aside  Judicial  Sal&s.  —  Where  the  jurisdictional 
requisites  exist,  the  federal  courts  may  entertain  suits  to  set  aside 
fraudulent  sales  of  the  property  of  an  estate  by  executors  or  adminis- 
trators,^'' or  guardians/^  made  under  authority  conferred  by  state 
probate  courts,  or  to  compel  an  accounting  of  the  proceeds  of  such  a 
sale.'^^ 

4.  Jiurisdiction  Concurrerxt  With  That  of  State  Courts.  —  The 
jurisdiction  of  the  federal  courts  in  probate  matters,  in  so  far  as  it 
exists  at  all,  is  concurrent  with  the  probate  jurisdiction  of  the  several 
states/^  In  entertaining  such  jurisdiction  they  are  administering  the 
laws  of  the  state,  and  are  bound  by  the  same  rules  as  govern  the  local 
tribunals,^"  and  by  the  orders  and  judgments  of  the  state  probate  court 


man  r.  Caual-Louisiana  Bank  &  Trust 
Co.,  215  U.  S.  33,  30  Sup.  Ct.  10,  54 
L.  ed.  80,  to  have  an  aUeged  lapsed 
legacy  and  the  residuary  portion  of 
the  estate  established. 

[b]  To  have  a  residuary  charitable 
hfiauest  declared  contrary  to  the  state 
law  and  to  secure  for  the  complain- 
ants their  respective  shares  thereof. 
Spencer  r.  Watkins,  169  Fed.  379,  94 
C.  C.  A.  659. 

[c]  Especially  where  the  property 
is  not  In  the  custody  of  an  administra- 
tor, but  is  propei'jy  in  the  possession 
of  a  receiver  and  surviving  partner,  ss 
a  trustee  of  the  interest  of  a  deceased 
partner.  Fourier  v.  McKinzie,  147  Fed. 
287. 

73.  Ingersoll  i\  Coram,  211  IT.  S. 
335,  29  Sup.  Ct.  92,  53  L.  ed.  189.  See 
Smith  r.  Jennings,  238  Fed.  48,  151  C. 
C.  A.  124. 

74.  Gatzert  v.  Lucev,  218  Fed.  395. 

75.  McClellan  v.  Garland,  217  IJ.  S. 
268,  281,  30  Sup.  Ct.  501,  54  L  ed.  762; 
Waterman  v.  Canal-Louisiana'  Bank  & 
Trust  Co.,  215  U.  S.  33,  30  Sup.  Ct.  10, 
54  L.  ed.  80;  Security  Trust  Co.  v. 
Black  Eiver  Nat.  Bank,  187  U.  S.  211, 
227,  23  Sup.  Ct.  52,  47  L.  ed.  147; 
Lawrence  r.  Nelson,  143  U.  S.  215,  223, 
12  Sup.  Ct.  440,  36  L.  ed.  130;  Borer 
V.  Cliapman,  119  U.  S.  587,  600,  7  Sup. 
St.  342,  30  L  ed.  532;  Hess  v.  Reyn- 
olds, 113  IT.  S.  73,  5  Sup.  Ct.  377.'28 
L.  ed.  927;  Ellis  f.  Davis,  109  IT.  S. 
485,  498,  3  Sup.  Ct.  327,  27  L.  ed.  1006; 
Payne  v.  Hook,  7  Wall.  (U.  S.)  425,  19 


L.  ed.  260;  Kendall  v.  Creighton,  23 
How.  (U.  S.)  90,  107,  16  L.  ed.  419; 
Newberry  v.  Wilkinson,  199  Fed.  673, 
678,  118  C.  C.  A.  Ill;  McClellan  f. 
Carland,  187  Fed.  915,  110  C.  C.  A.  49; 
Spencer  v.  Watkins,  169  Fed  379,  94 
C.  C.  A.  659;  Brun  r.  Mann, '151  Fed. 
145,  151,  80  C.  C.  A.  513. 

State  statutes  cannot  restrict  or  im- 
pair the  jurisdiction  of  the  federal 
courts,  see  supra,  II,  C,  1. 

76.  Johnson  v.  Waters,  111  IT.  S. 
640,  667,  4  Sup.  Ct.  619,  28  L.  ed.  547. 

77.  Arrowsmith  v.  Gleason,  129  IT. 
S.  86,  9  Sup.  Ct.  237,  32  L.  ed.  630. 

78.  Newberry  v.  Wilkinson,  199  Fed. 
673,  680,  118  C.  C.  A.  Ill,  has  juris- 
diction of  a  suit  against  the  adminis- 
tratrix, heirs,  and  sureties  on  the  bond 
of  plaintiff's  deceased  guardian  to  com- 
pel an  accounting  of  the  proceeds  of  an 
alleged  fraudulent  sale  of  the  ward's 
property. 

[a]  But  the  order  and  judgment  of 
the  probate  court  settling  the  estate 
and  discharging  the  administratrix  are 
conclusive  and  binding  on  the  federal 
court  in  such  case,  where  no  irregular- 
ity is  shown.  Newberry  v.  Wilkinson, 
199  Fed.  673,  680,  118  C.  C.  A.  111. 

79.  Newberry  v.  Wilkinson,  199  Fed. 
673,  680,  118  C."^C.  A.  111.  See  general- 
ly 17  Standard  Proc.  812. 

"  80.  Security  Trust  Co.  v.  Black 
River  Nat.  Bank,  187  U.  S.  211,  227, 
23  Sup.  Ct.  52,  47  L.  ed.  147;  Walker 
r  Walker's  Ex'r.,  9  Wall.  (U.  S.)  743, 
754,   19  L.  ed.  814;      Newberry  v.   Wil- 
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in  the  due  and  orderly  administration  of  the  estate.®' 

5.  Judgment  or  Decree  and  Its  Enforcement.  —  In  suits  to  estab- 
lish claims  against  an  estate,  or  to  ascertain  the  share  of  a  distributee, 
the  judgment  or  decree  can  only  operate  in  personam ;  ®^  it  will  be 
binding  on  the  executor  or  administrator  personally,  and  may  be  en- 
forced against  him ;  ^^  but  the  federal  court  cannot  interfere  with  the 
prior  possession  of  the  property  by  the  state  court.^*    A  debt  so  estab- 


kinaon,  199  Fed.  673,  679,  118  C.  C.  A. 
Ill;  Brun  V.  Mann,  151  Fed.  145,  159, 
80  C.  C.  A.  513.  See  generally  i)ifra, 
V. 

[a]  State  statutes  of  nonclaim  (1) 
govern.  Newbery  v.  Wilkinson,  190 
Fed.  62.  (2)  Thus,  failure  to  present  a 
claim  to  the  executor  or  administrator 
within-  the  time  limited  by  the  state 
statute  of  nonclaim  is  in  the  absence 
of  a  sufBcient  excuse,  a  bar  to  a  suit 
based  thereon  in  the  federal  courts. 
Morgan  v.  Hamlet,  113  U.  S.  449,  5 
Sup.  Ct.  583,  28  L.  ed.  1043;  Board  of 
Public  Works  f.  Columbia  College,  17 
Wall.  (U.  S.),  521,  530,  21  L.  ed.  687; 
Newberry  v.  Wilkinson,  199  Fed.  673, 
682,  118  C.  C.  A.  111.  (3)  Such  an 
action  cannot  be  maintained  after  the 
claim  would  be  barred  under  the  state 
statutes  because  of  the  expiration  of 
the  time  fixed  by  the  probate  court 
for  the  presentation  and  allowance  of 
claims  and  after  the  administration 
has  been  closed.  Security  Trust  Co.  v. 
Black  Eiver  Nat.  Bank,  187  U.  S.  211, 
23  Sup.  Ct.  52,  47  L.  ed.  147.  (4)  Even 
if  a  federal  court  may  exercise  the 
power  given  to  the  probate  court  to 
extend  the  time  for  presentation  of 
claims  on  good  cause  shown,  this  can- 
not be  done  in  an  action  at  law,  es- 
pecially where  no  application  for  an 
extension  is  made.  Such  application 
would  have  to  be  made  by  a  bill  in 
equity,  showing  good  cause.  Security 
Trust  Co.  V.  Black'  Eiver  Nat.  Bank, 
187  U.  S.  211,  236,  23  Sup.  Ct.  52,  47 
L.  ed.  147. 

81.  Newberry  v.  Wilkinson,  199  Fed. 
673,  680,  118  C:  C.  A.  111. 

[a]  "Whenever,  in  the  exercise  of 
this  concurrent  jurisdiction,  the  probate 
court  has  adjudicated  upon  a  matter 
within  the  scope  of  its  authority,  such 
effect  will  be  given  in  the  courts  of 
the  United  States  to  that  judgment  as 
by  the  law  of  the  state  it  is  entitled  to. 
So  far  as  validity  and  conclusiveness 
are  given  to  it  by  state  law,  it  will  be 
recognized    by    the    latter    courts,    and 
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given  effect,  upon  the  same  general 
principles  as  other  judgments  lawfully 
rendered,  and  subject  to  the  same  lim- 
itations." Comstock  V.  Herron,  55  Fed. 
803,  811,  5  C.  C.  A.  266.  See  generally 
15  Standard  Proc.  393,  et  seq.,  and  the 
title    "Res  Judicata." 

82.  Waterman  v.  Canal  -  Louisiana 
Bank  &  Trujt  Co.,  215  U.  S.  33,  30  Sup. 
Ct.  10,  54  L.  ed.  80. 

83.  Waterman  v.  Canal  -  Louisiana 
Bank  &  Trust  Co.,  215  U.  S.  33,  30  Sup. 
Ct.  10,  54  L.  ed.  80. 

[a]  A  distributee  whose  right  to  a 
share  of  the  estate  has  been  adjudi- 
cated by  the  federal  court  may  en- 
force such  adjudication  against  the  ad- 
ministrator personally,  or  his  sureties, 
or  against  any  other  parties  subject  to 
liability,  or  in  any  other  way  which 
does  not  disturb  the  possession  of  the 
property  by  the  state  court.  Byers  v, 
McAuley,  149  U.  S.  608,  620,  13  Sup. 
Ct.  906,  37  L.  ed.  867;  American  Bap- 
tist Home  Mission  Soc.  v.  Stewart,  192 
Fed.  976. 

[b]  In  a  suit  by  an  heir  to  have  her 
interest  in  an  alleged  lapsed  legacy 
anu  the  residuary  portion  of  the  estate 
established,  if  the  federal  court  finds 
that  complainant  is  entitled  to  such 
legacy  and  residue,  "while  it  cannot 
interfere  with  the  probate  court  in  de- 
termining the  amount  of  the  residue 
arising  from  the  settlement  of  the  es- 
tate in  the  court  of  probate,  the  decree 
can  find  the  amount  of  the  residue,  as 
determined  by  the  administration  in 
the  probate  court  in  the  hands  of  the 
executor,  to  belong  to  the  complainant, 
and  to  be  held  in  trust  for  her,  thus 
binding  the  executor  personally." 
Waterman  v.  Canal-Louisiana  Bank  & 
Trust  Co.,  215  U.  S.  33,  30  Sup.  Ct.  10, 
54  L.  ed.  80. 

84.  Waterman  v.  Canal  -  Louisiana 
Bank  &  Trust  Co.,  215  U.  S.  33,  30  Sup. 
Ct.  10,  54  L.  ed.  80;  Byers  v.  Mc- 
Auley, 149  U.  S.  608,  615,  13  Sup.  Ct. 
906,  37  L.  ed.  867;  Borer  v.  Chapman, 
119  U.  S.  587,  600,  7  Sup.  Ct.  342,  30 
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lislied  must  take  its  place  and  share  of  the  estate  as  administered  by  the 
probate  court,  and  cannot  be  enforced  by  process  directly  against  the 
property  of  the  estate.*^  It  has,  however,  been  held  that  a  federal 
court  may  entertain  a  suit  in  equity  to  procure  a  sale  of  realty  belong- 
ing to  the  estate  for  the  purpose  of  satisfying  a  judgment  of  a  federal 
court,  which  has  been  allowed  as  a  claim  against  the  estate,  where  there 
is  no  other  property  available  for  its  payment,  and  the  representative 
refuses  to  institute  proceedings  for  that  purpose,  and  the  state  statute 
gives  to  a  state  court  of  general  jurisdiction  concurrent  jurisdiction 
with  the  probate  court  to  order  a  sale  for  the  payment  of  debts.««  It 
has  also  been  held  that,  where  an  estate  is  administered  as  insolvent, 
the  federal  court  will  interfere  to  prevent  the  distribution  of  any  sur- 
plus among  the  heirs  until  the  debt  so  established  is  paid." 

It  is  the  duty  of  the  state  court  and  its  officers  to  enforce  the  decree 
of  the  federal  court  w^hen  rendered  and  certified  to  it,«*  and  a  denial 
by  it  of  the  effect  of  such  a  decree  presents  a  claim  of  federal  right 
which  may  be  protected  by  the  federal  supreme  court.«» 

E.  Jurisdiction  as  Dependent  on  Value  or  Amount  in  Contro- 
versy. —  1.  General  Statement.^"  —  In  the  absence  of  some  express  pro- 


L.  ed.  532;  McClellan  v.  Garland,  187 
Fed  915,  110  C.  C.  A.  49;  Brun  v. 
Mann,  151  Fed.  145,  152,  80  C.  C  A. 
513;  Herron  v.  Comstock,  139  Fed. 
370,  71  C.  C.  A.  466;  American  Bap- 
tist Home  Mission  See.  v.  Stewart,  192 
Fed.  976;  Ball  v.  Tompkins,  41  Fed. 
486. 

[a  J  Thus,  (1)  a  federal  court  cannot 
require  an  administrator  appointed  by 
the  probate  court  in  another  state  to 
turn  over  property  in  his  hands  to  an 
executor  of  the  same  estate  appointed 
in  the  state  where  said  federal  court 
is  sitting.  Watkins  v.  Eaton,  183  Fed. 
384,  105  C.  C.  A.  604,  affirming,  173 
Fed.  133.  (2)  Nor  will  a  federal  court 
order  an  ancillary  executor  appointed 
in  the  state  where  it  is  sitting  to  turn 
over  to  a  domiciliary  administrator  of 
the  same  estate  appointed  in  another 
state  sufficient  of  the  assets  of  the 
estate  in  his  hands  to  pay  the  debts 
and  expenses  of  administration  in  the 
latter  state.  Graham  v.  Lybrand,  142 
Fed.  109,  73  C.  C.  A.  333. 

85.  Bvers  v.  McAuley,  149  U.  S. 
608,  620,^13  Sup.  Ct.  906,  37  L.  ed.  867; 
Yonley  v.  Lavender,  21  Wall.  (U.  S.) 
276  22  L.  ed.  536;  Williams  v.  Bene- 
dict, 8  How.  (U.  S.),  107,  112,  12  L.  ed. 
1007. 

86.  Brim  v.  Mann,  151  Fed.  145,  80 
C.  C.  A.  513. 

[a]  By  the  institution  of  such  a 
suit  the   federal   court   acquires   exclu- 

19 


sive  legal  custody  of  the  property  in- 
volved, and  subsequent  proceedings  in 
the  probate  court  by  any  of  the  par- 
ties, without  leave  of  the  federal 
court,  to  charge  such  property  pr  its 
proceeds  with,  or  to  sut^ect  it  to, 
claims  or  allowances  are  ineffectual. 
In  such  case,  where  the  realty  sought 
to  bo  sold  is  the  only  property  belong- 
ing to  the  estate,  proceedings  in  the 
probate  court  to  procure  an  allowance 
to  the  widow  and  an  order  of  said  court 
making  an  allowance  to  the  adminis- 
trator for  moneys  expended  by  him 
during  the  administration  are  of  no 
effect.  Such  allowances  can  only  be 
made  by  the  federal  court.  Brun  v. 
Mann,  151  Fed.  145,  158,  80  C.  C.  A. 
513. 

87.  Kendall  v.  Creighton,  23  How. 
(U.  S.),  90,  108,  16  L.  ed.  419. 

88.  Waterman  v.  Canal  -  Louisiana 
Bank  &  Trust  Co.,  215  U.  S.  33,  46, 
30  Sup.  Ct.  10,  54  L.  ed.  80;  McClel- 
lan V.  Carland,  187  Fed.  915,  110  C.  C. 
A.  49. 

89.  Waterman  v.  Canal  -  Louisiana 
Bank  &  Trust  Co.,  215  U.  S.  33,  46,  30 
Sup.  Ct.  10,  54  L.  ed.  80;  McClellan  V. 
Carland,  187  Fed.  915,  110  C.  C.  A.  49. 

As  to  the  jurisdiction  of  the  supreme 
court  to  review  judgments  of  state 
courts  in  such  cases,  see  infra,  II,  H, 
4,  c,  (11),  (G),  (1). 

90.  See  generally  17  Standard 
Proc.  831,  et  seq. 
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vision  to  that  effect,  the  jurisdiction  conferred  upon  the  federal  courts 
is  not  limited  by  the  amount  or  value  in  controversy.^^  But  in  certain 
classes  of  cases  the  supreme  court,^^  the  district  courts,^^  and  the  var- 
ious other  inferior  courts,***  have  jurisdiction  only  when  the  matter  in 
dispute  or  controversy  exceeds  a  specified  sum  or  value,  exclusive  of 
interest  and  costs.^^  And  in  those  classes  of  cases  where  the  juris- 
diction is  thus  limited,  the  mere  existence  of  diversity  of  citizenship 
or  of  a  federal  question  cannot  confer  jurisdiction  if  the  requisite 
amount  is  not  involved.^*'  This  limitation,  however,  has  no  application 
to  ancillary  and  incidental  jurisdiction  of  a  federal  court.^^ 

The  pecuniary  consequence  to  the  individual  party,  dependent  on 
the  litigation,  and  not  the  principle  involved,  determines  the  jurisdic- 
tion. ^^  There  is  no  jurisdiction  where  the  matter  equals,  but  does  not 
exceed,  the  amount  specified.®* 

Effect  of  Change  in  Value.  —  When  jurisdiction  has  once  been  acquired, 
it  cannot  be  ousted  by  any  change  in  the  value  of  the  matter  in  dis- 
pute.^ 

2.  Subject  Matter  Must  Have  Pecuniary  Value.  —  Where  juris- 
diction depends  upon  the  value  or  amount  in  controversy,  to  give 
jurisdiction  the  matter  in  dispute  or  controversy  must  be  money,  or 
some  right  the  value  of  which  can  be  estimated  or  ascertained  in 
money.^     It  is  not  necessary,  how^ever,  that  it  be  of  such  a  nature  aa 


91.  See  United  States  v.  Sayward, 
160  U.  S.  493,  16  Sup.  Ct.  371,  40  L.  ed. 
508;  United  States  v.  Davis,  131  U.  S. 
36,  9  Sup.  Ct.  657,  33  L.  ed.  93;  Adams 
V.  Chicago  Great  Western  E.  Co.,  210 
Fed.  362;  Salander  r.  Tacoma,  208 
Fed.  427;  Simpson  f.  Geary,  204  Fed. 
507;  Sehofield  v.  Palmer,  1.34  Fed.  753. 
Compare  Delaware,  L.  &  W.  R.  Co.  f. 
Lyne,  193  Fed.  984,  113   C.  C.  A.  604. 

92.  See  infra,  IT,  H. 

93.  See  infra,  II,  J. 

94.  See  infra,  IT,  the  subdivision 
dealing:  with  the  jurisdiction  of  the 
various  inferior  courts. 

95.  Determination  of  amount  or 
value,  see  infra,  II,  E,  3. 

[a]  Application  to  existing  causes 
of  action,  of  change  in  amount  intro- 
duced bv  Judicial  Code,  see  Barnes  v. 
Cady,  232  Fed.  318,  146  C.  C.  A.  366, 
(affirming  208  Fed.  359);  Sloane  v. 
Kramer,  230  Fed.  727;  McKernan  v. 
North  River  Ins.  Co.,  206  Fed.  984; 
Dallyn  v.  Bradv,  197  Fed.  494;  Taylor 
V.  Midland  Valley  R.  Co.,  197  Fed.  323. 

96.  Pinel  v.  Pinel,  240  U.  S.  594,  36 
Sup.  Ct.  416,  60  L.  ed.  817;  United 
States  V.  Sayward,  160  U.  S.  493,  16 
Sup.  Ct.  371,  40  L.  ed.  508;  New  York 
Central     R.     Co.     v.     Mutual     Orange 
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Distributors,  251  Fed.  230,  163  C.  C.  A. 
386. 

97.  See  supra,  II,  A,  4,  b,  and  Kirk- 
land  V.  Knox,  230  Fed.  806,  145  C.  C.  A. 
116. 

98.  Wheless  v.  St.  Louis,  180  U.  S. 
379,   21   Sup.   Ct.  402,   45   L.   ed.   583. 

99.  Sims  f.  Sims,  175  U.  S.  162,  20 
Sup.  Ct.  58,  44  L.  ed.  115;  Paeififi 
Postal  Tel.  Cable  Co.  v.  O'Connor,  12» 
U.  S.  394,  9  Sup.  Ct.  112,  32  L.  ed. 
488;  Royal  Ins.  Co.  v.  Stoddard,  201 
Fed.  915,  120  C.  C.  A.  434;  Lazensky 
r.  Supreme  Lod^^e,  K.  of  H.,  r!2  Fed. 
417.     See  also  17  Standard  Proc.  834. 

1.  See  infra  this  note  and  17  Stand- 
ard Proc.  704,  892,  893.  See  also 
supra,  IT,  A,  2. 

[a]  Thus,  where  the  value  of  the 
matter  in  dispute  as  shown  by  the 
bill  and  cross-bill  exceeds  the  juris- 
dictional amount,  jurisdiction  may  be 
retained  after  a  voluntary  dism.issal  of 
the  original  bill  though  the  amount 
demanded  by  the  cross-bill  alone  is 
]"9s  than  the  jurisdictional  amount. 
Kirby  v.  American  Soda  Fountain  Co., 
194  U.  S.  141,  24  Sup.  Ct.  619,  48  L.  ed. 
911. 

2.  Caflfrey  v.  Oklahoma,  177  U.  S. 
346,  20  Sup.  Ct.  664,  44  L.  ed.  799; 
Sims   V.    Sims,   175    U.    S.    162,    167.    20 
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to  constitute,  if  the  event  be  favorable,  a  technical  debt  of  record.^ 

In  criminal  cases  the  question  is  the  guilt  or  innocence  of  the  accused 
and  there  is  no  pecuniary  matter  in  dispute,  regardless  of  the  amount 
of  a  possible  fine.* 

3.  Determination  of  Amount  or  Value.^  —  a.  General  Statement. 
The  pecuniary  value  of  the  matter  in  dispute  may  be  determined  by 
the  money  judgment  prayed,^  or  by  the  increased  or  diminished  value 
of  the  property  directly  affected  by  the  relief  prayed,'^  or  by  the 
pecuniary  result  to  one  of  the  parties  immediately  from  the  judgment,* 
depending  upon  the  nature  and  subject  matter  of  the  controversy. 


Sup.  Ct.  58,  44  L.  ed.  115;  South  Caro- 
lina V.  Seymour,  153  U.  S.  353,  358,  14 
Sup.  Ct.  871,  38  L.  ed.  742;  Washing- 
ton &  G.  E.  Co.  V.  District  of  Colum- 
Ma,  146  U.  S.  227,  13  Sup.  Ct.  64,  36 
L.  ed.  951;  Oregon  K.  &  Nav.  Co.  v. 
Shell,    125    Fed.    979. 

[a]  Where  the  value  of  the  right  in 
question  is  purely  conjectural  and  is 
not  susceptible  of  a  pecuniary  estimate, 
there  is  no  jurisdiction.  United  States 
V.  Hav,  194  U.  S.  373,  24  Sup.  Ct.  681, 
48  L/ed.  1025. 

[b]  Writs  of  habeas  corpus  (1)  to 
procure  one's  personal  liberty  do  not 
involve  such  a  right.  Smith  v.  Whit- 
ney, 116  U.  S.  167,  6  Sup.  Ct.  570,  29 
L.  ed,  601.  See  Whitney  v.  Dick,  202 
U.  S.  132,  26  Sup.  Ct.  584,  50  L.  ed, 
963;  Ex  parte  Bell,  240  Fed.  758.  (2) 
Habeas  corpus  to  obtain  custody  of 
child  does  not  involve  subject  matter 
having  pecuniary  value  Ex  parte 
Everts,  1  Bond  197,  8  Fed.  Cas.  No. 
4,581. 

[c]  Custody  of  Children.  —  On  a 
controversy  between  the  mother  and 
the  testamentary  guardian  of  infant 
children  over  the  right  to  their  custody 
and  care,  the  matter  in  dispute  is  in- 
capable of  being  reduced  to  any  pecun- 
iary standard  of  value.  Perrine  v. 
Slack,  164  U.  S.  452,  17  Sup.  Ct.  79,  41 
L.  ed.  olO. 

[d]  The  deprivation  of  one's  polit- 
ical or  social  rights  involves  damage 
capable  of  estimation  in  monev.  Giles 
V.  Harris,  189  U.  S.  475,  485,  23  Sup, 
Ct.  639,  47  L.  ed.  909. 

[e]  Transfer  of  Stock.  —  Jessup  v. 
Chicago  &  N.  W.  R.  Co.,  188  Fed.  931. 

[f]"  Patentability  of  Invention, 
Durham  v.  Sevmour,  161  U,  S.  235,  16 
Sup.  Ct.  452,  40  L.  ed.  682. 

[g]  Registration  of  Trade-Mark. 
South  Carolina  v.  Seymour,  153  U,  S. 


353,   358,   14   Sup,    Ct,   871,   38   L.   ed. 
742. 

[h]  Suit  to  obtain  inspection  of 
books  does  not  involve  a  matter  which 
can  be  valued  in  money.  Whitney  v. 
American  Shipbuilding  Co.,  197  Fed. 
777. 

[i]  Divorce  and  alimony  (1)  not  a 
controversy  involving  pecuniary  value. 
See  De  La  Rama  v.  De  La  Rama,  201 
U.  S.  303,  26  Sup.  Ct.  485,  50  L.  ed, 
765;  Hastings  v.  Douglass,  249  Fed, 
378.  (2)  But  on  appeal  in  a  separate 
maintenance  suit  a  monthly  allowance 
to  the  wife  is  not  contingent  or  specu- 
lative and  may  be  valued  for  purposes 
of  conferring  jurisdiction  of  the  appeal, 
Thompson  V.  Thompson,  226  U.  S.  551, 
33  Sup.  Ct.  129,  57  L.  ed.  347. 

3,  Thompson  V.  Thompson,  226  U.  S. 
551,  33  Sup.  Ct.  129,  57  L.  ed.  347,  a 
decree  involving  the  allowance  of  tem- 
porary alimony  may  be  made  the  basis 
of  appellate  jurisdiction,  though  the 
future  payments  are  subject  to  be  in- 
creased or  diminished,  or  cut  off  alto- 
gether by  order  of  the  court, 

4,  Fields  v  United  States,  205  U.  S, 
292,  297,  27  Siip.  Ct.  543,  51  L.  ed.  807; 
Sinclair  r.  District  oi  Columbia,  192 
U.  S.  16,  24  Sup.  Ct.  212,  48  L.  ed.  322; 
Chapman  v.  United  States,  164  U.  S. 
436,  450,  17  Sup.  Ct.  76,  41  L.  ed.  504; 
United  States  v.  More,  3  Cranch  (U. 
S.)  159,  2  L.  ed.  397. 

5,  See  generally  17  Standard  Proc. 
843,  et  seq. 

6,  Smith  V.  Adams,  130  U.  S.  167, 
175,  9  Sup.  Ct.  566,  32  L.  ed.  895;  Way 
V.  Clay,  140  Fed.  352. 

3,  d,  and  17  Standard  Proc.  847,  850, 

7,  Smith  V.  Adams,  130  U.  S.  167, 
175,  9  Sup.  Ct.  566,  32  L.  ed.  895;  Way 
V.  Clav,  140  Fed.  352. 

8,  Smith  V.  Adams.  130  U.  S.  167, 
175.  9  Sup.  Ct.  566,  32  L.  ed.  895;  Way 
V.  Clay,  140  Fed.  352. 
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AVhere  the  object  of  a  suit  is  to  apply  property  worth  more,  to  the 
payment  of  a  debt  worth  less,  than  the  jurisdictional  amount,  the 
amount  of  the  debt  rather  than  the  value  of  the  property  controls  in 
determining  jurisdiction.^ 

b.  Collateral  Effect  of  Judgment  or  Decree  Cannot  Be  Considered. 
The  collateral  effect  of  the  judgment  or  decree  in  another  suit  between 
the  same  or  other  parties  cannot  be  considered.^"  Thus,  jurisdiction 
cannot  be  made  to  depend  upon  the  amount  of  a  contingent  loss  that 
will  result  therefrom,^^  as,  for  example,  by  reason  of  its  probative  ef- 
fect.^2 


9.  Squire  v.  Robertson,  191  Fed. 
733. 

[a]  Of  the  Appellate  Court.  —  Gib- 
eon  v.  Shufeldt,  122  U.  S.  27,  7  Sup. 
Ct.  1066,  30  L.  ed.  1083;  Ross  v.  Pren- 
tiss, 3  How.  (IT.  S.)  771,  11  L.  ed.  824; 
Farmers'  Bank  v  Hooff,  7  Pet.  (U.  S.) 
168,  8  L.  ed.  646.* 

[b]  In  a  suit  for  salvage,  the 
amount  of  salvage  awarded  and  not  the 
value  of  the  vessel  or  cargo  determines 
the  jurisdiction  on  appeal.  Spear  v. 
Place,  11  How.  (U.  S.)  522,  13  L.  ed. 
796. 

10.  Albright  v.  New  Mexico,  ex  rel., 
Sandoval,  200  U.  S.  0,  26  Sup.  Ct.  210, 
50  L.  ed.  346;  United  States  v.  Wana- 
maker,  147  U.  S.  149,  13  Sup.  Ct.  2/9, 
37  L.  ed.  118;  Clay  Center  v.  Farmers' 
Loan  &  T.  Co.,  145  U.  S.  224,  12  Sup. 
Ct.  817,  36  L.  ed.  685;  Gibson  r.  Shu- 
feldt, 122  U.  S.  27,  29,  7  Sup.  Ct.  1066, 
30  L.  ed.  1083;  Bruce  v.  Manchester 
&  K.  R.  Co.,  117  U.  S.  514,  6  Sup.  Ct. 
849,  29  L.  ed.  990;  Elgin  v.  Marshall, 
106  U.  S.  578,  1  Sup.  Ct.  484,  27  L.  ed. 
249;  Squire  r.  Robertson,  191  Fed. 
733;  Board  of  Trustees  v.  Berrvman, 
156  Fed.  112. 

11.  Hollander  r.  Fechheimer,  162  U. 
S.  326,  16  Sup.  Ct.  795,  40  L.  ed.  985; 
Smith  V.  Adams,  130  U.  S.  167,  176,  9 
Sup.  Ct.  566,  32  L.  ed.  895;  Ross  V. 
Prentiss,  7  How.  (U.  S.)  771,  11  L.  ed 
824. 

12  Wallach  r.  Rudolph,  217  U.  S. 
561,  "30  Sup.-  Ct.  587,  54  L.  ed.  883; 
Fields  V.  United  States,  205  U.  S.  292, 
27  Sup.  Ct.  543,  51  L.  ed.  807;  Wash- 
ington &  G.  R.  Co.  r.  Dist.  of  Colum- 
bia, 146  U.  S.  227,  13  Sup.  Ct.  64,  36 
L.  ed.  951  (though  the  judgment  may 
be  conclusive  in  a  subsequent  action); 
New  England  Mtg.  Co.  v.  Gay,  145  U. 
S.  123,  130,  12  Sup.  Ct.  815,  36  L.  ed. 
646;  New  Jersey  Zinc  Co.  v.  Trotter, 
108  U.  S.  564,  2  Sup.  Ct.  875,  27  L.  ed. 
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828;  Mayor,  etc.,  of  Baltimore  r.  Postal 
Tel.  Cable   Co.,  62  Fed.  500. 

|aj  Though  conclusive  as  an  Ad- 
judication. —  A  judgment  for  less  than 
the  jurisdictional  amount  in  an  action 
to  recover  the  amount  due  upon  inter- 
est coupons  of  municipal  bonds  is  not 
revicwalde  b.y  the  supreme  court  though 
it  is  conclusive  as  to  the  validity  of 
the  bonds  held  by  plaintiff  the  value  of 
which  is  in  excess  of  the  jurisdictional 
amount.  Elgin  v.  Marshall,  106  U.  S. 
578,  1  Sup.  Ct.  484,  27  L.  ed.  249. 

[Id]  The  effect  on  future  taxation  of 
a  decision  that  particular  taxation  is 
invalid  cannot  be  considered.  Holt  v. 
Indiana  Mfg.  Co.,  176  U.  S.  68,  20  Sup. 
Ct.  272,  44  L.  ed.  374. 

[c]  In  a  suit  to  enjoin  the  collec- 
tion of  license  taxes  for  pai-ticular 
years,  the  effect  of  the  judgment  on 
the  right  to  collect  other  taxes  cannot 
be  considered.  Washington  &  G.  R. 
Co.  r.  Dist.  of  Columbia,  146  U.  S.  227, 
13  Sup.  Ct.  64,  36  L.  ed.  951. 

[d]  In  an  action  by  a  city  to  re- 
cover a  tax  on  a  specified  number  of 
telegraph  poles  at  a  specified  rate  per 
pole,  the  amount  of  the  tax  controls, 
and  where  that  is  less  than  the  re- 
quired amount,  jurisdiction  cannot  be 
maintained  on  the  ground  that  the  real 
matter  in  dispute,  in  so  far  as  it  af- 
fects defendant,  is  its  right  to  maintain 
its  poles  without  paying  the  tax,  and 
the  validity  of  the  ordinance  imposing 
such  tax  and  providing  penalties  for 
its  nonpayment.  Mayor,  etc.,  of  Balti- 
more V.  Postal  Tel.  Cable  Co.,  62  Fed. 
500. 

fe]  In  quo  warranto  to  test  the 
right  to  a  public  office,  the  effect  of  a 
judgment  of  ouster  on  the  right  to  re- 
cover emoluments  for  the  past  cannot 
be  considered.  Albright  V.  New  Mexico, 
ex  rel,  Sandoval,  200  U.  S.  9,  26  Sup. 
Ct.  210,  50  L.  ed.  346. 
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c.  Interest  and  Costs.'^^  —  Interest  as  such,  that  is  interest  which 
is  a  mere  incident  or  accessory  to  the  amount  demanded,  cannot  be 
considered ;  ^*  but  -the  contrary  is  true  as  to  interest  constituting  a 
part  of  the  damages  to  be  awarded  on  the  principal  demand.^^ 

Costs  cannot  be  considered.^''  The  term  "costs"  as  here  used  is  con- 
fined to  costs  in  the  pending  suit.^'' 

d.  Effect  of  Allegations  as  to  Value  or  Amount.  —  The  value  of  the 
matter  in  controversy  is  ordinarily  determined  by  plaintiff's  claim,^* 


13.  See  generally  17  Standard 
Proc.  871,  et  seq. 

14.  See  the  statute,  and  Brown  f. 
Webster,  156  U.  S.  328,  15  Sup.  Ct. 
377,  39  L.  ed.  440;  Continental  Casual- 
ty Co.  v.  Spradlin,  170  Fed.  322,  95 
C.  C.  A.  112;  A.  H.  Marshall  Co.  v. 
Buick  Motor  Co.,  251  Fed.  685;  Voor- 
hees  r.  Aetna  L.  Ins.  Co.,  250  Fed.  484. 
See  17  Standard  Proc.  871,  873. 

15.  Brown  v.  Webster,  156  U.  S. 
328,  15  Sup.  Ct.  377,  39  L.  ed.  440; 
Chesbrough  v,  Woodworth,  251  Fed. 
881,  164  C,  C.  A.  97;  Central  Commer- 
cial Co.  V.  Jones-Dusenbury  Co.,  251 
Fed.  13,  163  C.  C.  A.  263;  Continental 
Casualty  Co.  r.  Spradlin,  170  Fed.  322, 
95  C.  C.  A.  112. 

[a]  Matured  interest  coupons  of 
municipal  bonds  are  to  be  regarded  as 
independent  principal  demands,  and 
not  as  interest.  Edwards  v.  Bates 
County,  163  U.  S.  269,  16  Sup.  Ct.  967, 
41  L.  ed.  155. 

16.  See  the  statute,  also  generally 
17   Standard  Proc.   877,   et  seq. 

[a]  The  term  costs  includes  all  tax- 
able costs.  (1)  In  an  action  on  a  note, 
notary  fees  for  the  presentment  and 
protest  thereof  are  costs  and  cannot 
be  considered.  Baker  v.  Howell,  44 
Fed.  113.  (2)  But  the  term  does  not 
embrace  fees  to  which  counsel  are  en- 
titled under  contract,  express  or  im- 
plied. Peters  v.  Queen  Ins.  Co.,  182 
Fed.  113.  See  also  Lee  Line  Steamers 
r.  Kobinson,  232  Fed.  417,  146  C.  C.  A. 
411;  Le  Roy  f.  Hartwick,  229  Fed. 
857.  (3)  As  where  there  is  an  agree- 
ment to  pay  a  "reasonable"  attorney's 
fee  and  it  is  alleged  that  a  reasonable 
attorney's  fee  is  at  least  ten  per  cent, 
of  the  amount  due.  Rogers  v.  Riley, 
80  Fed.  759.  See  Howard  v.  Carroll, 
195  Fed.  646,  and  17  Standard  Proc. 
876.  (4)  But  it  does  include  attorney's 
fees  which  a  statute  provides  may  be 
recovered  from  an  insurance  company 
which    refuses    to    pay    a    loss    within 


sixty  days  after  demand,  provided  it 
shall  be  made  to  appear  to  the  jury 
that  such  refusal  was  in  bad  faith. 
Peters  v.  Queen  Ins,  Co.,  182  Fed.  113, 
in  view  of  the  definition  of  costs  by 
the  supreme  court  of  Georgia. 

17.  bee  lilen  Inv.  (Jo.  v.  Romero 
(C.  C.  A.),  254  Fed.  239. 

18.  Smithers  v.  Smith,  204  U.  S. 
632,  27  Sup.  Ct.  297,  51  L.  ed.  656; 
Schunk  V.  Moline,  M  &  S.  Co.,  147  U. 
S.  500,  13  Sup.  Ct.  416,  37  L.  ed.  255; 
Howard  v.   Carroll,   195  Fed.   646. 

[a]  Where  the  law  prescribes  no 
limitation  on  the  amount  of  recovery. 
Barry  v.  Edmunds,  116  U.  S.  550,  6 
Sup.  Ct.  501,  29  L.  ed.  729;  Smith  v. 
Greenhow,  109  U.  S.  669,  3  Sup.  Ct. 
421,  27  L.  ed.  1080;  Wilson  v.  Daniel, 
3  Ball.  (U.  S.)  401,  407,  1  L.  ed.  655; 
Hayward  v.  Nordberg  Mfg.  Co.,  85 
Fed.  4,  29  C.  C.  A.  438. 

[b]  The  debt  claimed  is  the  matter 
in  dispute  in  actions  upon  money  de- 
mands. Grav  V.  Blanehard,  97  U.  S. 
564,  24  L.  ed.  1108;  Schacker  v.  Hart- 
ford Fire  Ins.  Co.,  93  U.  S.  241,  23  L, 
ed.  862;  Lee  v.  Watson,  1  Wall  (U.  S.) 
337,  17  L.  ed.  557;  Denver  City  Tram- 
way Co.  V.  Norton,  141  Fed.  599,  73 
C.  C.  A.  1;  Turner  v.  Southern  Home 
Bldg.  &  Loan  Ass'n,  101  Fed.  308,  313, 
41  C.  C.  A.  379;  Tennent-Stribling 
Shoe  Co.  f.  Roper,  94  Fed.  739,  742,  36 
C.  C.  A.  455;  Peeler  v.  Lathrop,  48 
Fed.  780,  786,  1  C.  C.  A.  93;  Brent  v. 
Charles  H.  Lilly  Co.,  202  Fed.  335,  338; 
Ung  Lung  Chung  v.  Holmes,  98  Fed. 
323. 

[c]  Allegations  as  to  exemplary 
damages  may  be  considered,  where  the 
facts  alleged,  if  true,  warrant  the  re- 
covery of  such  damages.  Scott  v. 
Donald,  165  U.  S.  58,  74,  17  Sup.  Ct. 
265,  41  L.  ed.  632;  Barry  v.  Edmunds, 
116  U.  S.  550,  558,  6  Sup.  Ct.  501,  29 
L.  ed.  729;  Breard  v.  Lee,  192  Fed. 
72.      See    17    Standard    Proc.    875. 

[d]  Where    the    damages    are    un- 
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provided  it  is  the  real  matter  in  dispute/^  and  not  a  colorable  allega- 
tion for  the  purpose  of  creating  jurisdiction.^"  Moreover,  it  must  not 
appear  from  an  inspection  of  the  pleading  that  as  a  matter  of  law  a 
recovery  of  the  jurisdictional  amount  alleged  is  impossible.^^ 


liquidated,  (1)  and  the  amount  of  re- 
covery is  peculiarly  a  question  for  the 
jury.  /Wiley  v.  Sinkler,  179  U.  S.  58, 
65,  21  Sup.  Ct.  17,  45  L.  ed.  84;  North 
American  T.  &  T.  Co.  v.  Morrison,  178 
U.  S.  262,  20  Sup.  Ct.  869,  44  L.  ed. 
1061.  (2)  When  a  tort  case  has  reached 
the  supreme  court  and  the  alleged 
damages  exceed  the  prescribed  amount, 
the  declaration  discloses  nothing  ren- 
dering such  a  recovery  impossible,  and 
no  bad  faith  appears,  it  requires  very 
clear  error  to  justify  a  negation  of  the 
trial  court's  iurisdiction.  Chesbrough 
V.  Hotchkiss  (U.  S.),  40  Sup.  Ct.  237. 
[e]  Where  the  value  of  the  object 
of  a  suit  for  injunction  is  not  liqui- 
dated. Texas  &  R.  Co.  v.  Kuteman, 
54  Fed.  547,  4  C.  C.  A.  503;  Martin  v. 
City  Water  Co.,  197  Fed.  462.  See 
Colgate  V.  White  &  Co.,  180  Fed.  882. 
See  also  Louisville  &  N.  R.  Co.  v. 
Smith,  128  Fed.  1,  63  C.  C  A.  1.  See 
infra,  II.  E,  3,  h,  (II). 

19.  Hilton  f.  Dickinson,  11)8  U.  S. 
165,  2  Sup.  Ct.  424,  27  L.  ed.  688. 

[a]  The  sum  shown  and  not  the 
sum  demanded  will  prevail  where  it 
appears  that  the  sum  demanded  is  not 
the  matter  in  dispute.  Barry  v.  Ed- 
munds, 116  U.  S.  550,  561,  6  Sup.  Ct. 
501,  29  L.  ed.  729;  Bowman  r.  Chicago 
&  N.  W.  R.  Co.,  115  U.  S.  611,  613,  6 
Sup.  Ct.  192,  29  L.  ed.  502;  Hilton  v. 
Dickinson,  108  U.  S.  165,  2  Sup.  Ct 
424,  27  L.  ed.  688;  Hay  ward  r.  Nord- 
berg  Mfg.  Co.,  85  Fed.  4,  29  C.  C.  A. 
438. 

20.  Globe  Refining  Co.  v.  Landa 
Cotton  Oil  Co.,  190  U.  S.  540.  23  Sup. 
Ct.  754,  47  L.  ed.  1171;  Barry  v.  Ed- 
munds, 116  U.  S.  550,  6  Sup.  Ct.  501, 
29  L.  ed.   729. 

[a]  Where-  the  claim  is  evidently 
fictitious  and  is  alleged  merely  to  give 
.iurisdiction,  it  does  not  control.  Schunk 
r.  Moline,  Milburn  &  Stoddard  Co.,  147 
U.  S.  500,  13  Sup.  Ct.  416,  37  L.  ed. 
255;  Bowman  r.  Chicago  &  N.  W.  R. 
Co.,  115  U.  S.  611,  614,  6  Sup.  Ct.  192, 
29  L.  ed.  502;  Smith  v.  Greenhow, 
109  U.  S.  669,  3  Sup.  Ct.  421,  27  L.  ed. 
1080;  Hayward  r.  Nordberg  Mfg.  Co., 
85  Fed.  4,  29  C.  C.  A.  438;     17  Stand- 
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ARD  Proc.  857.  See  Smithers  V.  Smith, 
204  U.  S.  632,  27  Sup.  Ct.  297,  51  L.  ed. 
656,  reversing  a  finding  by  the  trial 
court  that  plaintiff's  allegations  as  to 
value  were  fraudulent.  As  to  fraud 
and    collusion,    see    infra,   II,   F,    9. 

[b]  But  an  appellate  court  cannot 
say  that  the  amount  demanded  in  the 
petition  was  not  demanded  in  good 
faith,  where,  had  the  jury  rendered  a 
verdict  on  the  evidence  for  a  sum  in 
excess  of  the  jurisdictional  amount,  the 
court  could  not  say  that  there  was  not 
some  evidence  to  support  it,  though  it 
might  regard  such  verdict  as  exces- 
sive. Denver  City  Tramway  Co.  v. 
Norton,  141  Fed.  599,  73  C.  C.  A.  1. 

[cj  In  an  action  based  on  a  con- 
tract for  $2000  even  an  averment  that 
the  amount  in  controversy  exceeds 
$2'000  is  not  controlling.  Roj'al  Ins. 
Co.  V,  Stoddard,  201  Fed.  915,  120  C. 
C.  A.  434. 

21.  Smithers  v.  Smith.  204  U.  S. 
632,  642,  27  Sup.  Ct.  297,  51  L.  ed. 
656;  Magruder  V.  Armes,  180  U.  S. 
496,  21  Sup.  Ct.  454,  45  L.  ed.  638; 
North  American  T.  &  T.  Co.  r.  Morri- 
son, 178  U.  S.  262,  20  Sup.  Ct.  869,  44 
L.  ed.  1061;  Howard  v.  Carroll,  195 
Fed.   646. 

[a]  Where  the  law  liquidates  the 
damages  the  amount  so  liquidated  and 
not  the  amount  claimed  in  the  com- 
plaint controls.  Bergman  v.  Inman, 
Poulsen    &   Co.,   91    Fed.   293. 

[b]  "Where  the  law  gives  no  rule, 
the  demand  of  the  plaintiff  must  fur- 
nish one;  but  where  the  law  gives  the 
rule,  the  legal  cause  of  action,  and  not 
the  plaintiff's  demand,  must  be  re- 
garded." Wilson  V.  Daniel,  2  Dall. 
(U.  S.)  401,  407,  1  L.  ed.  655,  quoted 
with  approval  in  Barry  v.  Edmunds, 
116  U.  S.  550,  560,  6  Sup.  Ct.  501,  29 
L.  ed.  729;  Havward  v.  Nordberg  Mfg. 
Co.,  85  Fed.  4,  29  C.  C.  A.  438. 

[c]  "If  from  the  nature  of  the 
case  as  stated  in  the  pleadings  there 
could  not  legally  be  a  .iudgment  for  an 
amount  necessary  to  the  jurisdiction, 
jurisdiction  cannot  attach  even  though 
the  damages  be  laid  in  the  declaration 
at  a  larger   sum."     Vance  v.  Vander* 
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The  amount  as  stated  in  the  body  of  the  declaration,"  or  in  the  body 
of  a  set-off  or  counterclaim,23  ordinarily  controls  rather  than  the  ad 
damnum,  though  reference  must  also  be  had  to  the  latter  and  the 
prayer  for  judgment.^* 

e.  Effect  of  Defenses,  Admissions,  Stipulations,  and  Disclaimers. 
Jurisdiction  is  not  defeated  by  the  fact  that  the  declaration  shows  that 
a  perfect  defense  might  be  interposed  to  a  sufficient  amount  of  the 
claim  to  reduce  it  below  the  jurisdictional  amount,^^  or  because  such  a 
defense  is,  in  fact,  interposed,^^'  or  because  the  sum  claimed  is  reduced 
below  the  jurisdictional  amount  by  the  sustaining  of  demurrers  to  a 
part  of  the  plaintiff's  claim."  Nor  is  it  defeated  by  a  stipulation  of 
the  parties  as  to  the  faets,^^  or  by  a  concession  by  the  plaintiff  that  he 


cook  Co.,  170  U.  S.  468,  472,  18  Sup. 
Ct.  645,  42  L.  ed.  1111;  Federal  Wall 
Pajier   Co.    t.   Kempner,   244   Fed.   240. 

[d]  Where  the  special  damages 
averred  iii  the  complaint  are  not  re- 
coverable, and  the  jurisdictional 
amouut  does  not  remain  after  deduct- 
ing them  from  the  amount  claimed. 
Vance  v.  Vandereook  Co.,  170  U.  S. 
468,  18.  Sup.  Ct.  645,  42  L.  ed.  1111. 

[e]  Stipulated  Damages  Less  Than 
Jurisdictional  Amount.  —  Phillips  v. 
Troulmau,  197  Fed.  325. 

22.  Hilton  v.  Dickinson,  108  IT.  S. 
165,  2  Sup.  Ct.  274,  27  L.  ed.  688;  Lee 
V.  Watson,  1  Wall.  (U.  S.)  337,  339,  17 
L.  ed.  557;  Tennent-Stribling  Shoe 
Co.  r.  Roper,  94  Fed.  739,  36  C.  C.  A. 
455,    But  see  17  Staxdard  Proc.  847. 

[a]  Not  merely  the  damages  al- 
leged or  the  praver  for  judgment.  Gray 
V.  Blanchard,  97  U.  S.  564,  24  L.  ed. 
1108;  Shacker  V.  Hartford  Fire  Ins. 
Co.,  93  U.  S.  241,  23  L.  ed.  862.  Tur- 
ner r.  Southern  Home  Bldg.  &  Loan 
Assn.,  101  Fed.  308,  313,  41  C.  C.  A 
379. 

fb]  In  an  Action  To  P.ecover  a  Spe- 
cific Sum  of  Money.  —  Barataria  Can- 
ning Co.  r.  Louisville  &  N.  E.  Co.,  143 
Fed.  113,  74  C.  C.  A.  307;  Mavor,  etc., 
of  Baltimore  v.  Postal  Tel.  Cable  Co., 
62   Fed.   500. 

[cl  In  ejectment,  unless  special  acts 
of  damage  are  pleaded,  the  damages 
are  merely  nominal,  and  hence  where 
no  such  acts  are  alleged  a  statement 
as  to  plaintiff's  damages  will  not  con- 
trol. Elk  Garden  Co.  r.  T.  W.  Thaver 
Co.,  179  Fed.  556;  Wav  r  Clav,  140 
Fed.   352. 

23.  Hilton  v.  Dickinson,  108  IT.  S. 
165.  2  Sup.  Ct.  274,  27  L.  ed.  688. 

24.  Squire    v.    Robertson,    191    Fed. 


733.  See  Shappirio  v.  Goldberg,  192 
U.  S.  232,  240,  24  Sup.  Ct.  259,  48  L.  ed. 
419;  Lee  v.  Watson,  1  Wall.  (U.  S.) 
337,  339,  17  L.  ed.  557;  17  Standard 
Peoc.  847,  848. 

25.  Smithers  v.  Smith,  204  U  S. 
632,  642,  27  Sup.  Ct.  297,  51  L.  ed.  656; 
Tennent-Stribling  Shoe  Co,  v.  Roper, 
94  Fed.  739,  36  C.  C.  A.  455;  Howard 
r.  Carroll,  195  Fed.  646;  Ung  Lung 
Chung  r.  Holmes,  98  Fed.   323. 

[a]  Condition  Precedent  Not  Com- 
plied With.  —  The  amount  of  an  at- 
torney's fee  contracted  to  be  paid  may 
be  considered  through  the  declaration 
does  not  allege  the  giving  of  a  notice 
of  intention  to  sue,  which  is  a  statu- 
tory condition  precedent  to  their  re- 
covery. Howard  v.  Carroll,  195  Fed. 
646. 

fb]  limitations.  —  Hardin  v.  Cass 
County,  42  Fed.  652. 

[e]  That  part  of  the  sum  claimed 
is  not  yet  due,  where  plaintiff  insists 
that  he  has  a  right  to  recover  it  all. 
Sehunk  v.  IMoline,  Milburn  &  Stod- 
dart  Co.,  147  U,  S.  500,  504,  13  Sup. 
Ct.  416,  37  L.  ed.  255;  Bowden  v. 
Burnham,  59  Fed.  752,  8  C.  C.  A.  248; 
O'Connell  r.  Reed,  56  Fed.  531,  5  C.  C. 
A.  586;    Alsop  V.  Conway,  188  Fed.  568. 

26.  Tonnent-Stribling  Shoe  Co.  v. 
Roper,  94  Fed.  739,  36  C.   C.  A.  455. 

[a]  Where  the  Claim  Is  Not  Evi- 
dently Fictitious.  —  Turner  v.  South- 
ern Home  Bldsr.  &  Loan  Assn.,  101 
Fed.  308,  315,  41   C.   C.  A.  379. 

[b]  Limitations.  —  Hardin  v.  Cass 
County,  42  Fed.   652. 

27.  Levinski  v.  Middlesex  Banking 
Co.,  92  Fed.  449,  34  C.  C.  A.  452,  after 
removal  from  a  state  to  the  federal 
court. 

28.  Hayward  v.  Nordberg  Mfg.  Co., 

Vol.  XXV 


29G 


UNITED  STATES  COURTS 


is  not  entitled  to  the  full  amount  claimed,-^  or  by  the  defendant's  ad- 
mission of  or  failure  to  dispute  the  claim,"**  or  by  his  diselaimer.^^  Nor 
is  the  jurisdiction  of  the  trial  court  defeated  because  the  actual  recov- 
ery is  less  than  the  jurisdictional  amount  or  value,^-  where  there  is 
nothing  to  show  bad  faith.^^ 

f.  Effect  of  Counterclaims,  Set-Off s,  and  Cross-Bills.^*  —  Where  a 
cross-demand  has  been  interposed  it  has  been  held  that  the  amount  in 
controversy  includes  both  the  demands  of  the  plaintiff  and  defendant, 
at  least  where  the  cross-demand  grows  out  of  the  transaction  relied 
upon  by  the  plaintiff,"^  though  there  is  authority  to  the  contrary.^^ 
But  jurisdiction  is  not  defeated  because  the  amount  of  recovery  is  re- 
duced below  the  jurisdictional  amount  by  reason  of  the  setting  up  by 
way  of  recoupment  of  a  cross-demand  of  wiiicli  the  complainant  had  no 
knowledge  before  bringing  the  action.^'' 

g.  Effect  of  Uniting  Several  Claims  or  Causes  of  Action.^^  —  The 
aggregate  amount  prayed  for,  and  not  the  amount  of  each  cause  of 
action,  controls.^^     And  jurisdiction  is  not  defeated  by  the  fact  that 


85  Fed.  4,  9,  29  C    C.  A.  438;  Kiggs  v. 
Clark,  71  Fed.  560)  18  C.  C.  A.  242. 

Effect  of  stipulations  on  the  juris- 
diction of  the  appellate  court,  see 
infra,  II,  E,  3,  i. 

29.  Hayward  r.  Nordberg  Mfg.  Co., 
85  Fed.  4,  8,  29  C.  C.  A.  438;  Kiggs 
r,  Clark,  71  Fed.  560,  18  C.  C.  A.  242. 
Compare,  17  Standard  Proc.   878,  895. 

[a]  After  Removal.  —  Where  the 
complaint  in  the  state  court  seeks  to 
recover  a  sum  in  excess  of  the  amount 
necessary  to  give  the  federal  court 
jurisdiction,  the  plaintiff  cannot  after 
removal,  procure  a  remand  by  showing 
by  affidavits,  that  the  amount  actually 
involved  is  less  than  the  jurisdictional 
amount.  Johnson  v.  Computing  Scale 
Co.,  139  Fed.  339. 

30.  In  re  Metropolitan  Ey.  Eeceiver- 
ship,  208  U.  S.  90,  28  Sup.  Ct.  219,  52 
L.  od.  403,  his  failure  to  satisfy  it  is 
sufficient. 

31.  Way  V.  Clay,  140  Fed.  352. 

32.  Green  v.  Liter,  8  Cranch  (U.  S.) 
229,  241,  3  L.  ed.  545;  Ury  v.  Mazer 
Cigar  Mfg.  Co.  (C.  C.  A.),  253  Fed. 
551;  Mullins  Lumb.  Co.  v.  Williamson 
&  Brown  L.  &  Lumb.  Co.,  246  Fed. 
232,  158  C.  C.  A.  392;  Garrett  v.  Mal- 
lard, 238  Fed.  335,  151  C.  C.  A.  351; 
Denver  Citv  Tramway  Co.  v.  Norton, 
141  Fed.  599,  73  C.  c".  A.  1;  Tennent- 
Stribling  Shoe  Co.  v.  Roper,  94  Fed. 
739,  36  C.  C.  A.  455;  Peeler  v.  Lath- 
rop,  48  Fed.  780,  786,  1  C.  C.  A.  93; 
Armstrong  v.  Walters,  223  Fed.  451 ; 
Ung   Lnn^  Chung  v.   Il'olmes,   98    Feu'. 
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323.  See  also  17  Standard  Proc.  892, 
894,  and  the  title  "Removal  of 
Causes." 

[a]  In  an  action  for  conversion, 
jurisdiction  is  not  lost  by  reason  of  a 
finding  that  the  goods  are  worth  less 
than  the  jurisdictional  amount.  Jones 
r.  McCormiek  Harvesting  Mach.  Co., 
82  Fed.  295,  27  C.  C.  A.  133. 

33.  Ung  Lung  Chung  v.  Holmes,  98 
Fed.  32;>.  See  Jones  r.  McCormiek 
Harvesting  Mach.  Co.,  82  Fed.  295,  27 
C.  C.  A.  133. 

34.  See  generally  17  Standard  Proc. 
836,  et  seq.;  851,  et  seq. 

35.  Kirby  v.  American  Soda  Foun- 
tain Co.,  194  U.  S.  141,  24  Sup.  Ct.  619, 
48  L.  ed.  911  (cross-bill);  Central 
Commercial  Co.  v.  Jones-Dusenbury 
Co.,  251  Fed.  13,  163  C.  C.  A.  2d3  (set- 
off); Lewis  Merc.  Co.  v  Klepner,  176 
Fed.  3^3,  100  C,  C.  A.  285.  Compare, 
22  Standard  Proc.  761. 

Cross  demands  as  affecting  appellate 
jurisdiction,  see   infra,  II  E,  3,  i. 

36.  Harlev  v.  Firemen's  Fund  Ins. 
Co.,   245  Fed.   471. 

37.  Piekham  v.  Wheeler,-Bliss  Mfg. 
Co.,  77  Fed.  663,  23  C.  C.  A.  391. 

38.  See  generally  17  Standard 
Proc.  864,  et  seq. 

39.  Spokane  Valley  Land  &  W.  Co. 
r.  Kootenai  County,  i99  Fed.  481,  487; 
Armstrong  v.  Ettlesohn,  36  Fed.  209. 
See  Thompson  v.  Southern  E.  Co.,  116 
Fed.  890. 

fa]  In  an  Action  on  Several  ITotes 
or  Bonds.  —  Heffner   v.  Gwynne-Tread- 
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the  aggregate  amount  demanded  is  made  up  of  several  assigned  claims 
for  less  than  the  jurisdictional  amount  provided  the  assignments  were 
made  in  good  faith ;  ^°  but  the  contrary  is  true  where  the  assignments 
are  merely  colorable,  and  were  made  solely  for  the  purpose  of  making 
a  case  within  the  jurisdiction  of  the  federal  court/^ 

Claims  by  or  Against  Several  Persons.42  — Distinct  claims  against  _  sev- 
eral defendants  cannot  be  united  to  make  up  the  jurisdictional 
amount.^'  If  the  interests  of  the  several  parties  are  distinct,  and  they 
are  joined  for  convenience  only,  and  because  they  form  a  class  of 
parties  whose  rights  or  liabilities  arose  out  of  the  same  transaction  or 
have  relation  to  a  common  fund  or  mass  of  property  sought  to  be  ad- 
administered,  the  amount  of  each  separate  demand  or  liability  will 


well  Cotton  Co.,  160  Fed.  635,  87  C.  C. 
A.  606.  See  also  Kaus  v.  American 
Surety  Co.,  199  Fed.  972,  and  17  Stand- 
AKD  Proc.  866,  et  seq. 

[h]  In  an  action  on  accounts  ex- 
hibited with  the  declaration,  the 
amount  of  the  accounts  in  the  aggre- 
gate is  the  amount  in  dispute.  Tennent- 
Stribling  Shoe  Co.  v.  Eoper,  94  Fed. 
739,  36  C.  C.  A.  455. 

40.  Kentucky  "Wagon  Mfg.  Co.  v. 
Jones  &  Hopkins  Mfg.  Co.,  248  Fed. 
272,  160  C.  C.  A.  350;  Bowden  f. 
Burnham,  59  Fed.  752.  8  C.  C.  A.  248; 
Hartford  Fire  Ins,  Co.  v.  Erie  E.  Co., 
172  Fed.  899;  Bergman  v.  Inman, 
Poulsen  &  Co.,  91  Fed.  293;  Chase  v. 
Sheldon  Roller-Mills  Co.,  56  Fed.  625; 
Stanley  v.  Board  of  Supr's,  15  Fed. 
483. 

41.  Hartford  Fire  Ins.  Co.  t\  Erie 
E.  Co.,  172  Fed.  899. 

fa]  Several  claims  assigned  to  the 
plaintiff  for  coUection  only  cannot  be 
added  together  or  to  his  own  claim  for 
the  purpose  of  making  up  the  juris- 
dictional amount.  Woodside  v.  Beck- 
ham, 216  IT.  S.  117,  30  Sup.  Ct.  367, 
54  L.  ed.  408,  affirming  142  Fed.  617. 

[b]  In  xa  action  against  a  city  to 
recover  the  principal  and  interest  of 
certain  of  its  negotiable  bonds  and  in- 
terest coupons  brought  bv  one  to  whom 
they  have  been  transferred  for  collec- 
tion only,  the  trial  court  has  no  juris- 
diction to  Tender  judgment  upon  any 
claim  or  claims,  whether  bonds  or  cou- 
pons, held  by  a  single  person,  firm  or 
corporation,  and  which  considerel 
apart  from  the  claim  or  claims  of  other 
owners,  could  not  have  been  sued  on  by 
the  real  owner  by  reason  of  the  insuf- 
ficiency of  fhe  amount  thereof.    Waite 


f.  Santa  Cruz.  184  U.  S.  302,  328,  22 
Sup.  Ct.  327,  46  L.  ed.  552. 

[c]  Assignments  cannot  be  said  to 
be  collusive  or  colorable  (1)  within 
this  rule  where  the  assignor  could  him- 
self have  sued  on  his  claim  in  a  fed- 
eral court  (Hartford  Fire  Ins.  Co.  V. 
Erie  R.  Co.,  172  Fed.  899,  though  the 
assignment  is  without  consideration), 
or  (2)  where  the  plaintiff  was  himself 
the  owner  of  a  claim  in  excess  of  the 
jurisdictional  amount  before  the  trans- 
ifer  to  him  was  made.  Stanley  f.  Board 
of  Suprs.,  15  Fed.  483. 

42.  See  generally  17  Standard  Proc. 
862,  et  seq. 

43.  Citizens'  Bank  f.  Cannon,  164 
IJ.  S.  319,  17  Sup.  Ct.  89,  41  L.  ed.  451; 
Louisville  &  N.  E.  Co.  f.  Smith,  128 
Fed.  1,  63  C.  C.  A.  1;  Robinson  v.  Wem- 
mer,  233  Fed.  790. 

[a]  Several  Delinquent  Taxpayers. 
There  is  no  jurisdiction  of  a  suit 
against  several  defendants  to  foreclose 
on  special  tax  bills  for  assessment 
work,  where  each  assessment  is  les3 
than  the  jurisdictional  amount.  Granite 
Bituminous  Pa  v.  Co.  v.  Landis,  214 
TJ.  S.  504,  29  Sup.  Ct.  702,  53  L.  ed. 
1061. 

[b]  In  a  suit  to  enjoin  the  collec- 
tion of  taxes,  distinct  assessments  in 
separate  counties  cannot  be  added  to- 
gether to  make  up  the  jurisdictional 
amount.  Fishback  r.  Western  rnion 
Tel.  Co.,  161  U.  S.  96,  16  Sup.  Ct.  506, 
40  L.  ed.  630;  "Walter  r.  Northeastern 
R.  Co.,  147  U.  S.  370,  13  Sup.  Ct.  348, 
37  L.  ed.  206. 

ff'l  Injunction  Against  Multiplicity 
of  Suits.  —  Where  several  persons  hav- 
ing entirely  severable  and  distinct 
claims  against  plaintiff  on  the  ground 
of  fraud  institute  separate  suits  in  the 
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control.**  But  wliere  the  several  parties  joined  have  a  common  r.nd 
undivided  interest,  though  separable  as  between  themselves,  the  amount 
of  their  joint  claim  or  liability  will  be  the  test  of  jurisdiction.*^     In 


state  courts  to  enforce  their  claim, 
plaintiff  cannot  by  aggregating  the 
amounts  involved  in  the  different  suits 
bring  himself  within  the  jurisdictional 
amount  of  the  district  court,  when  ail 
but  two  of  the  suits  in  the  state  court 
are  below  that  amount.  Robinson  v. 
Wemmer,   253   Fed.   790. 

44.  Pinel  f.  Pinel,  240  U.  S.  594,  36 
Sup.  Ct.  416,  60  L.  ed.  817;  Title  Guar, 
&  Sur.  Co.  V.  Idaho,  240  U.  S.  136,  36 
Sup.  Ct.  345,  60  L.  ed.  566  (action  by 
state  to  the  use  of  numerous  depositors 
in  state  bank,  against  former  bank 
commissioner) ;  Troy  Bank  v.  White- 
head &  Co.,  222  U.  S.  39,  32  Sup.  Ct. 
9,  56  L.  ed.  81;  New  Orleans  Pac.  E. 
Co.  V.  Parker,  143  U.  S.  42,  12  Sup.  Ct. 
364,  36  L.  ed.  66;  Clav  v.  Field,  138  U. 
S.  464,  479,  11  Sup.  Ct.  419,  34  L.  ed. 
1044;  Eberhard  r.  Northwestern  Mut. 
L.  Ins.  Co.,  241  Fed.  353,  154  C.  C.  A. 
233;  Eobinson  f.  Wemmer,  253  Fed. 
790.  See  generally  17  Standard  Proc. 
864. 

[a]  In  a  suit  by  attaching  creditors 
to  set  aside  a  judgment  by  confession, 
the  rule  has  been  applied.  Schwed  v. 
Smith,  106  U.  S.  188,  1  Sup.  Ct.  221, 
27  L.  ed.  156. 

[bj  Api3iication  of  rule  to  a  suit 
against  several  stockholders  of  a  cor- 
poration to  compel  them  to  pay  their 
unpaid  subscriptions.  Wilson  v.  Kiesel, 
164  U.  S.  248,  17  Sup.  Ct.  124,  41  L.  ed. 
422. 

[c]  Enjoining   Collection  of  Taxes. 

The  rule  has  been  applied  to  a  suit  by 
the  owners  in  severalty  of  distinct  par- 
cels of  land  to  enjoin  the  collection  of 
taxes.  Wheless  v.  St.  Louis,  180  U.  S. 
379,  21  Sup.  Ct.  402,  45  L.  ed.  583;  Og- 
den  City  v.  Armstrons;,  168  U.  S.  224, 
232,  18  Sup.  Ct.  98,  42  L.  ed  444.  See 
also  Scott  V.  Frazier  (U.  S.),  40  Sup. 
Ct.  503;  Rogers  t\  Hennepin  County, 
239  U.  S.  621,  36  Sup.  Ct.  217,  60  L.  ed. 
469. 

[d]  Distribution  of  Estate.  —  The 
rule  of  the  text  has  found  application 
in  a  proceeding  by  alleged  heirs  to 
compel  distribution  to  them  of  shares 
of  decedent's  estate.  Chapman  v. 
Handley,  151  U.  S.  443,  14  Sup.  Ct.  386, 
38  L.  ed.  227. 
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[e]     In  a  suit  by  general  creditors 

against  their  debtor,  his  assignee  for 
the  benelit  of  creditors,  and  a  creditor 
whose  claim  was  preferred  by  such  as- 
signment, to  set  aside  the  assignment, 
in  which  the  defendants  file  no  cross- 
bill and  ask  for  no  aliirmative  relief, 
the  sole  matter  in  dispute  is  between 
the  defendants  and  each  plaintiff  as  to 
the  amount  which  the  latter  shall  re- 
cover, and  hence  an  appeal  by  defend- 
ants from  a  decree  in  favor  of  the 
plaintiffs  will  be  dismissed  as  to  all 
the  plaintiffs  except  those  whose  indi- 
vidual claims  exceed,  the  jurisdictional 
amount.  Gibson  v.  Shufeldt,  122  U.  S. 
27,  39,  7  Sup.  Ct.  10G6,  30  L.  ed.  10S3. 
See  aiso  Stewart  f.  Dunham,  115  U.  S. 
61,  5  Sup.  Ct.  1163,  29  L.  ed.  329. 

45.  Troy  Bank  r.  Whitehead  &  Co.. 
222  U.  S.  39,  32  Sup.  Ct.  9,  56  L.  ed. 
81,  reversing  184  Fed.  932  (as  where 
two  persons  to  whom  two  vendor's  lien 
notes  on  the  same  property  have  been 
separately  assigned  join  in  a  single 
suit  to  enforce  the  lieu) ;  Green  County 
V.  Thomas'  Exr.,  211  U.  S.  598,  29  Sup. 
Ct.  168,  53  L.  ed.  343;  Wheless  v.  St. 
Louis,  ISO  U.  S.  379,  21  Sup.  Ct.  402, 
45  L.  ed.  5S3;  United  States  v.  Trans. 
Missouri  Freight  Assn.,  166  U.  S.  290, 
311,  17  Sup.  Ct.  540,  41  L.  ed.  1007; 
Clay  V.  Field,  138  U.  S.  464,  479,  11 
Sup.  Ct.  419,  34  L.  ed.  1044;  Robertson 
V.  Conwav,  188  Fed.  579,  582,  110  C. 
C.  A.  377. 

[a]  Test.  —  ''When  property  or 
money  is  claimed  by  several  persons 
suing  together,  the  test  is  whether 
they  claim  it  under  one  common  right, 
the  adverse  party  having  no  interest 
in  its  apportionment  or  distribution 
among  them,  or  claim  it  under  sepa- 
rate and  distinct  rights,  each  of  which 
is  contested  by  the  adverse  party," 
Gibson  r.  Shufeldt,  122  U.  S.  27,  30, 
7  Sup.  Ct.  1066,  30  L.  ed.  1083. 

[b]  Where  several  plaintiffs  claim 
under  the  same  title,  and  the  determi- 
nation of  the  cause  necessarily  in- 
volves the  validity  of  that  title,  the 
supreme  court  has  jurisdiction  as  to 
all  such  plaintiffs,  though  the  individ- 
ual claims  of  none  of  them  exceed  the 
jurisdictional    amount.      New     Orleans 
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such  case  the  sum  sought  to  be  recovered,  and  not  the  share  of  each 
individual  claimant,  constitutes  the  amount  in  dispute,^^  as  where  sev- 
eral creditors  of  an  insolvent  corporation  join  in  a  suit  to  enforce  stock 
subscriptions*''  or  other  liabilities  on  the  part  of  stockholders,*^  for  the 
purpose  of  creating  a  trust  fund  for  the  benefit  of  all  of  the, creditors, 
or  where  several  stockholders  of  a  corporation  sue  in  behalf  of  them- 
selves and  all  others  similarly  situated  to  prevent  a  diversion  of  the 
corporate  property,*^  or  to  reach  and  procure  the  preservation  and 
subsequent  proper  application  and  distribution  of  the  property  and 
funds  of  a  dissolved  corporation.^* 

h.  Test  in  Particular  Proceedings.^^  — (I-)  To  Determine  Eight  to  Public 
Office. —  In  proceedings  to  determine  the  right  to  a  public  ofSce,  juris- 
diction depends  on  whether  the  amount  of  salary  attached  thereto  for 
the  balance  of  the  term  of  office  would  exceed  the  jurisdictional 
amount.^-  The  effect  of  a  judgment  of  ouster  on  the  right  to  recover 
for  past  services  cannot  be  considered,  however,  where  the  term  of  of- 


Pac.  E.  Co.  V.  Parker,  143  U.  S.  42,  51, 
12  Sup.  Ct.  364,  36  L.  ed.  66. 

[c]  A  suit  against  a  state  revenue 
agent,  who  represents  all  the  parties 
interested,  to  enjoin  the  collection  of 
taxes  in  excess  of  the  jurisdictional 
amount  is  within  Ithe  jurisdiction,  re- 
gardless of  how  that  sum,  if  collected 
would  be  parcelled  out  to  the  various 
municipalities  interested.  Illinois  Cent. 
E.  Co.'r.  Adams.  180  V.  S.  28,  39,  21 
Sup.  Ct.  251,  45  L.  ed.  410. 

46.  Morgan  v.  Adams,  211  TJ.  S.  627, 
29  Sup.  Ct.  213,  53  L.  ed  362.  Texas  & 
P.  E.  Co.  r.  Gentrv,  163'  IT.  S.  353,  16 
Sup.  Ct.  1104,  41  L.  ed.  186. 

fa]  Aggregate  of  Claims  Allowed 
Against  Estate.  —  "Where  several  heirs 
instituted  a  suit  to  invalidate  judg- 
ment of  a  probate  court  allowing  claims 
against  the  estate,  it  was  held  that  the 
value  of  the  matter  in  dispute  was  the 
aggregate  amount  of  all  the  claims  al- 
leged to  have  been  fraudulently  al- 
lowed. McDaniel  v.  Travlor,  196  U.  S. 
415,  25  Sup.  Ct.  369,  49  L.  ed.  533. 

[b]  In  a  suit  for  salvage  by  a  set 
of  salvors  for  a  single  joint  salvare 
service,  the  total  amount  awarded  for 
the  joint  servif'e  determines  the  right 
of  the  owner  of  the  saved  property  to 
appeal,  though  the  award  was  appor- 
tioned among  the  individual  salvors 
and  some  of  them  got  less  than  the 
jurisdictional  amount.  The  Connemara, 
103  U.  S.  754,  26  L.  ed.  322. 

[c]  In  a  suit  on  a  judgment  of  a 
state  court  in  favor  of  distributees 
against  one  claimed  to  have  converted 


property  of  the  estate,  the  whole 
amount  recovered  by  all  the  complain- 
ants, and  not  the  amount  awarded  to 
each  in  the  state  court,  is  the  amount 
in  dispute  on  appeal.  Shields  f.  Thom- 
as, 17  How.  (U.  S.)  3,  15  L.  ed.  93. 

[d]  On  appeal  from  a  judgment  in 
a  will  contest,  admitting  the  will  to 
probate,  the  value  of  the  estate  af- 
fected by  the  will  controls,  and  not 
the  interests  of  the  individual  caveat- 
ors. Averby  r.  Gordon,  177  U.  S.  214, 
218,  20  Sup.  Ct.  603,  44  L.  ed.  741. 

47.  Handlev  v.  Stutz,  137  TJ.  S.  366, 
11  Sup.  Ct.  117,  34  L.  ed.  706. 

48.  See  infra,  this  note. 

[a]  Suit  by  creditors  of  an  insolv- 
ent corporation  to  enforce  the  double 
liability  of  stockholders.  Alsop  v.  Con- 
■n-ny,  188  Fed.  568,  110  C.  C.  A.  366, 
afflrminq  185  Fed.  950.  See  Eobertsoa 
r.  Conwav,  188  Fed.  579,  110  C.  C.  A. 
377. 

49.  Carpenter  v.  Knollwood  Ceme- 
tery, 198  Fed.  297.  See  also  17  Stand- 
ard Proc.  863. 

50.  Kent  v.  Honsinger,  167  Fed.  619, 
629. 

51.  See  illustrations  given  in  pre- 
vious section. 

52.  Smith  v.  Whitnev,  116  U.  S.  167, 
6  Sup.  Ct.  570,  29  L.  ed.  601;  United 
States  V,  Addison,  22  How.  (U.  S.)  174, 
16  L.  ed.  304;  Columbian  Ins.  Co.  v. 
Wheel  right,  7  Wheat.  (U.  S.)  534,  5  L. 
ed.  516. 

fa]  Though  it  Is  Payable  Monthly. 
Fnited  States  v.  Addison,  22  How.  (U. 
S.)  174,  184,  16  L.  ed.  304. 
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fiee  lias  expired  pending  suit ;  "    nor  can  the  fact  that  such  judgment 
carries  with  it  a  liability  to  a  fine.^"' 

(II.)  Suits  for  Injunctions. —  In  a  suit  to  enjoin  a  threatened  or  con- 
tinued commission  of  certain  acts,  the  amount  or  value  involved  is  the 
value  of  the  right  which  the  complainant  seeks  to  protect  from  in 
vasion,  or  of  the  object  to  be  gained  by  the  bill,^^  and  not  the  sura  he 


53.  Albright  r.  Sandoval,  200  U.  S. 
9,  26  Sup.  Ct.  210,  50  L.  ed.  346. 

54.  Albright  V.  Sandoval,  20O  U.  S. 
9,  26  Sup.  Ct.  210,  50  L.  ed.  346. 

55.  Glcnwood  Light  &  Water  Co.  v. 
Mutual  Liijht,  Heat  &  P.  Co.,  239  U.  S. 
121,  36  Sup.  Ct.  30,  CO  L.  ed.  174;  Chi- 
cago, M.  &  St.  P.  K.  Co.  V.  Incorpor- 
ated Town  of  Lost  Nation,  237  Fed. 
709;  Martin  v.  City  Water  Co.,  197 
Fed.  462.  See  McXeill  V.  Southern  R. 
Co.,  202  U.  S.  543,  558,  26  Sup.  Ct.  722, 

50  L.  ed.  1142;  Giles  r.  Harris,  189  U. 
S.  475,  485,  23  Sup.  Ct.  639,  47  L.  ed. 
909;  Tri-City  Central  Trades  Council 
V.  American  Steel  Foundries,  238  Fed. 
728,  151  C.  C.  A  578;  Port  of  Seattle 
V.  Oregon  &  W.  *E.  Co.,  242  Fed.  986; 
Mavor,  etc.,  of  Baltimore  v.  Postal  Tel. 
Cable  Co.,  62  Fed.  500;  Whitman  v. 
Ilubbell,  30  Fed.  81. 

[a]  Publication  of  Complainant's 
Biography.  —  Colgate  v.  White  &  Co., 
180  Fed.  882. 

fb]  Purchase  and  sale  of  railroad 
tickets  by  brokers.  Nashville,  C.  &  St. 
L.  E.  Co.  V.  McConnell,  82  Fed.  65,  72. 

[c]  Suit  by  an  Exchange  to  Protect 
Its  Property  Eight  In  Market  Quota- 
tions.—  Hunt  V.  STew  York  Cotton  Ex- 
change, 205  U.  S.  322,  27  Sup.  Ct.  529, 

51  L.  ed.  821;  Board  of  Trade  v.  Cella 
Com.  Co.,  145  Fed.  28,  76  C.  C.  A.  28. 

[d]  Suit  to  enjoin  a  shipper  from 
prosecuting  numerous  actions  to  recover 
alleged  overcharges  for  the  transpor- 
tation of  freight.  Texas  &  P.  R.  Co.  v. 
Kuteman,  54  Fed.  547,  4  C.  C.  A.  503. 

[e]  In  a  suit  to  dissolve  a  freight 
association  and  to  enjoin  the  railroad 
companies  composing  it  from  further 
agreeing  or  conspiring  to  maintain 
freight  rates,  the  value  of  the  right 
to  maintain  the  agreement  controls. 
United  States  v.  Trans.  Missouri 
Freight  Assn.,  166  U.  S.  290,  17  Sup. 
Ct.  540,  41  L.  ed.  1007. 

[f  J  Suit  to  enjoin  a  water  company 
from  cutting  off  complainant's  water 
service  by  reason  of  his  failure  to  pay 
for  metered  service.  Studebaker  v.  Sa- 
lina  Waterworks  Co.,  195  Fed.  164. 
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[g]  Suits  to  Abate  Nuisances. 
Mississippi  &  M.  E.  Co.  v.  Ward,  2 
Black  (U.  S.)  485,  17  L.  ed.  311. 

[li]  Suits  to  Protect  Easements. 
Louisville  &  N.  E.  Co.  f.  Smith,  128 
Fed.  1,  63  C.  C.  A.  1. 

[ij  Suits  Relating  to  Taxes.  —  In  a 
suit  to  enjoin  the  levying  of  assess- 
ments for  municipal  improvements.  In- 
stalments which  the  city  threatens  to 
collect  in  future  years  may  be  added  to 
the  amount  of  an  instalment  already 
collected.  Ogden  City  -v.  Armstrong, 
168  U.  S.  224,  233,  18  Sup.  Ct.  98,  42 
L.  ed.  444. 

[j]  Collection  of  an  Alleged  Illegal 
License  Tax.  —  Citv  of  Hutchinson  v. 
Beckham,  113  Fed.  399,  55  C.  C.  A.  333; 
Humes  v.  City  of  Ft.  Smith,  93  Fed. 
857. 

[k]  In  a  suit  for  an  injunction  to 
protect  complainant's  alleged  right  to 
perpetual  exemption  from  taxation  un- 
der a  state  statute,  the  value  of  the 
alleged  contract  right  of  perpetual  ex- 
emption rather  than  the  amount  of  the 
particular  tax  assessed  for  a  single 
year,  determines  the  amount  in  con- 
troversv.  Borrvman  r.  Whitman  Col- 
lege, 222  U.  8.^334,  32  Sup.  Ct.  147,  56 
h.  ed.  223. 

[IJ  In  a  suit  involving  the  asserted 
right  of  complainant  to  do  an  inter- 
state business  without  tax  or  burden 
thereon,  jurisdiction  is  determined  by 
the  value  of  the  right  to  be  protected 
or  the  extent  of  the  injury  to  be  pre- 
vented, and  not  by  the  amount  of  the 
licensG  fee  whose  ^e<illcction  is  sought 
to  be  enjoined.  Jewel  Tea  Co.  v.  Lee's 
Summit,  1C8  Fed.  532. 

[m]  In  a  suit  a:ralnst  a  tax  collec- 
tor to  enjoin  th3  collsction  or  enforce- 
ment of  a  specific  tax,  the  amount  of 
the  tax,  and  not  the  value  of  the  land, 
is  the  sum  or  value  in  controversy. 
Turner  v.  Jackson  Lumber  Co.,  159  Fed. 
923,  926,  87  C.'C.  A.  103. 

[n]  In  a  suit  by  a  taxpayer  to  re- 
strain the  issue  and  sale  of  municipal 
bonds,  the  amount  of  taxes  which  com- 
plainant will  be  compelled   to  pay  by 
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might  recover  in  an  action  at  law  for  the  damage  already  sustained.^^ 
In  such  case  he  is  not  required  to  wait  until  such  damage  reaches  the 
jurisdictional  amount.^'' 

(III.)  Suits  Respecting  Land.  —  In  a  suit  for  injury  to  land  the  amount 
of  the  damage  determines  jurisdiction.^^  In  forcible  entry  to  obtain 
possession  of  realty,  the  right  to  present  possession  is  the  matter  in 
dispute,  and  its  value,  rather  than  that  of  the  property,  eontrols.^^ 
In  a  suit  by  the  vendor  of  land  based  on  the  nonpayment  of  certain 
installments  of  the  purchase  price,  the  value  of  the  land,  and  not  the 
amount  of  the  unpaid  installments,  controls.*"* 

(IV.)  Replevin.-  If  replevin  is  brought  as  a  means  of  trying  title  to 
property,  the  value  of  the  property  replevied  is  the  matter  in  dispute, 
and  controls.^^ 

i.  Determination  of  Amount  or  Value  on  Appeal  or  Error.  —  (I.)  In 

General. — In  determining  jurisdiction  for  purposes  of  appeal  or  error, 

the  matter  in  dispute  as  the  case  stands  in  the  appellate  court  governs 

as  to  both  parties.^-    Jurisdiction  is  to  be  determined  by  the  amount  of 


reason  thereof,  rather  than  the  amount 
of  the  bonds,  determines  the  jurisdic- 
tion. Colvin  V.  Jacksonville,  158  U.  S. 
456,' 15  Sup,  Ct.  866,  39  L.  ed.  1053;  El 
Paso  Water  Co.  r.  El  Paso,  152  U.  S. 
157,  14  Sup.  Ct.  404,  38  L.  ed.  396. 

[o]  In  a  suit  hj  a  taxpayer  to  en- 
join the  making  of  a  contract  for  a 
public  improvement,  the  value  of  the 
property  of  -which  the  defendant  may 
be  deprived  controls  rather  than  the 
amount  of  tax  which  plaintiff  may  be 
called  upon  to  pay  if  the  contract  is 
sustained.  Johnston  v.  City  of  Pitts- 
buror,  106  Fed.  753. 

fp]  In  a  bill  of  interpleader  and 
also  to  enjoin  defendants  from  prose- 
cuting actions  against  the  complainant, 
each  of  which  is  for  more  than  the 
jurisdictional  amount,  the  value  of  the 
right  sought  to  be  protected,  and  not 
the  sum  sought  to  be  deposited  in 
court,  controls.  Havward  r.  McDonald, 
192  Fed.  890,  113  C.  C.  A.  368. 

[q]  In  a  suit  to  enjoin  the  enforce- 
ment of  several  judgments,  all  of  which 
are  held  by  defendant  against  the 
plaintiff  and  the  validity  of  all  of 
which  depend  on  the  same  facts,  the 
aggregate  amount  of  the  judgments 
controls.  Marshall  V.  Holmes,  141  U.  S. 
589,  595,  12  Sup,  Ct,  62,  35  L.  ed.  870. 

Injunction  to  prevent  multiplicity  of 
suits  in  state  courts  see  supra,  II,  E,  1. 

56.  Mississippi  &  M.  R,  Co.  v.  Ward, 
2  Black  CU.  S.)  485,  17  L,  ed,  311;  Tri- 
City  Central  Trades  Council  V.  Amer- 
icaia  Steel  Foundries,  238  Fed,  728,  151 


C,  C,  A.  578;  Nashville,  C,  &  St,  L.  R. 
Co,  V.  McConnell,  82  Fed.  65,  72, 

[a]  The  amount  in  controversy  i3 
to  be  determined,  not  by  the  mere  im- 
mediate pecuniary  damage  resulting 
from  the  acts  complained  of,  but  by 
the  value  of  the  business  to  be  pro- 
tected and  the  rights  of  property 
sought  to  be  protected  and  enforced. 
Bitterman  r.  Louisville  &  N,  R,  Co.,  207 
r,  S,  205,  225,  28  Sup,  Ct,  91,  52  L,  ed. 
171, 

57  Scott  V.  Donald,  165  U,  S.  107, 
115,*  17  Sup.  Ct.  262,  41  L,  ed,  648; 
Board  of  Trade  v.  Cella  Com,  Co,,  145 
Fed.  28,  76  C.  C.  A.  28;  Martin  v.  City 
Water  Co.,  197  Fed,  462, 

58.  Bronson  v.  Boards  of  Supervis- 
ors, 237  Fed.  212, 

59.  Willis  r.  Eastern  Trust  &  Bank- 
ing Co.,  167  V.  S,  76,  17  Sup,  Ct.  739, 
42  L.  ed,  83,  Compare  17  Staxdabd 
Proc,  891, 

60.  Squire  V.  Robertson,  191  Fed. 
733,  since  such  a  suit  is  not  one  to 
foreclose  but  one  for  the  adjustment 
of  the  legal  and  equitable  claims  of  tho 
parties  to  the  land, 

61.  Pevton  r,  Robertson,  9  Wheat. 
(U,  S.)  527,  6  L.  ed.  151. 

fa]  If  the  replevin  Is  of  property 
distrained  for  rent,  the  amount  for 
which  avowry  is  made  is  the  real  mat- 
ter in  dispute.  Pevton  v.  Robertson,  9 
Wheat,  (U.  S.)  527,  6  L.  ed.  151. 

62.  Martinez  f.  International  Bank- 
ing Corp.,  220  U.  S.  214,  31  Sup.  Ct. 
408,  55  L.  ed.  438;  New  Mexico  r,  Atch- 
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money  to  be  i)aid  rather  than  by  the  kind  of  money  in  which  payment 
is  to  be  made/'^     The  value  of  the  interest  of  a  coparty  who  does  not 


ison,  T.  &  S.  F.  E.  Co.,  201  IJ.  S.  41, 
26  Sup.  Ct.  386,  50  L.  ed.  651;  Gibson 
V.  Shufeldt,  122  U.  S.  27,  7  Sup.  Ct. 
10G6,  30  L.  ed.  1083  (as  shown  by  the 
entire  record);  Bowman  v.  Chicago  & 
N.  W.  E.  Co.,  115  U.  S.  611,  613.  6  Sup. 
Ct.  192,  29  L.  ed.  5'02;  Bradstreet  Co.  r. 
Higgins,  112  U.  S,  227,  5  Sup.  Ct.  117, 
28  L.  ed.  715;  Hilton  v.  Dickinson,  108 
U.  S.  165,  2  Sup.  Ct.  424,  27  L.  ed. 
688;  New  Jersey  Zinc  Co.  v.  Trotter, 
108  U.  S.  564,  2  Sup.  Ct.  875,  27  L.  ed. 
828. 

[a]  Prima  facie  the  judgment 
against  a  defendant  in  an  action  for 
money  is  the  measure  of  the  jurisdic- 
tion of  the  supreme  court  in  his  behalf. 
Grav  I-  Blanchard,  97  U.  S.  564  24  L. 
ed.  1108;  Troy  v.  Evans,  97  U.  S.  1,  24 
L,  ed.  941.  And  see  Caffrey  v.  Okla- 
homa, 177  IT.  S.  346,  20  Sup.  Ct.  664, 
44  L.  ed.  799. 

[b]  The  amount  of  the  legacies, 
and  not  the  total  value  of  the  estate, 
is  the  amount  in  dispute  in  a  proceed- 
ing in  error  to  review  a  judgment  re- 
fusing to  admit  a  will  to  probate,  Mor- 
gan V.  Adams,  211  U.  S.  627,  29  Sup. 
Ct.  213,  53  L.  ed.  362. 

[c]  Suit  To  Cancel  Tax  Deeds. 
Where,  in  a  suit  by  the  owner  of  land 
worth  more  than  the  jurisdictional 
amount  to  cancel  tax  deeds,  it  appears 
that  plaintiff's  title  is  not  really  con- 
tested, but  the  only  matter  in  contro- 
versy is  the  amount  of  money  which 
the  plaintiff  is  equitably  bound  to  pay 
the  defendant,  and  the  difference  be- 
tween the  sum  which  the  trial  court 
held  him  to  pay  and  the  highest  sum 
claimed  by  defendant  is  less  than  the 
jurisdictional  amount,  there  is  no  jur- 
isdiction on  appeal.  Carne  v.  Russ,  152 
U.  S.  250,  14  Sup.  Ct.  678,  38  L.  ed. 
428. 

[d]  In  a  suit  involving  the  right  to 
the  possession  of  land  under  conflicting 
homestead  entries  the  value  of  the 
land,  rather  than  the  value  of  the  pres- 
ent right  to  possession,  controls  in  de- 
termining appellate  jurisdiction,  though 
a  patent  has  not  issued.  Black  v.  Jack- 
eon,  177  U.  S.  319,  356,  20  Sup.  Ct.  648, 
44  L.  ed.  801. 

[e]  Interest. —  (1)  The  writ  of  er- 
ror will   be    dismissed   where   the   orig- 


inal judgment  was  for  less  than  the 
jurisdictional  amount,  and  interest  suf- 
ficient to  bring  it  over  that  amount 
was  added  by  order  of  court  on  an  ex 
parte  motion  made  by  the  unsuccessful 
defendant  for  the  sole  purpose  of  ob- 
taining a  writ  of  error,  thereby  con- 
ceding that  the  added  amount  was  not 
in  dispute.  Northern  Pac.  E.  Co.  v. 
Booth,  152  U.  S.  671,  14  Sup.  Ct.  693, 
38  L.  ed.  591.  (2)  Where  the  judgment 
for  plaintiff  actually  rendered  is  for 
an  amount  giving  the  supreme  court 
jurisdiction  on  writ  of  error  to  a  fed- 
eral court,  such  writ  of  error  will  not 
be  dismissed  because  such  amount  was 
arrived  at  by  adding  interest  to  the 
verdict,  which  was  not  permissible  un- 
der the  law  of  the  state  where  the 
court  was  sitting,  where  plaintiff  pros- 
ecutes no  writ  of  error  to  correct  such 
alleged  error.  Baltimore  &  O.  E.  Co.  v. 
Griffith,  159  U.  S.  603,  16  Sup.  Ct,  105, 
40  L.  ed.  274. 

[f]  Alimony  and  Allowances.  —  In 
Thompson  v.  Thompson,  226  U.  S.  551, 
33  Sup.  Ct.  129,  57  L.  ed.  347,  it  was 
held  that  the  supi'eme  court  had  jur- 
isdiction to  review  a  judgment  revers- 
ing a  decree  allowing  $75  per  month 
maintenance  to  the  wife  in  a  divorce 
case  where  the  installments  then  ac- 
crued would  amount  to  more  than  half 
the  jurisdictional  amount,  and  the  ex- 
pectancy of  life  of  the  parties  was 
clearly  sufficient  to  make  up  the  bal- 
ance. It  was  further  held  that  the  fu- 
ture monthly  payments  were  not  con- 
tingent or  speculative  in  such  a  sense 
as  to  defeat  jurisdiction  though  they 
were  subject  to  be  modified  or  cut  off 
entirely  by  order  of  the  court,  and 
though  they  would  be  cut  off  entirely 
on  the  death  of  the  husband. 

63.  Thompson  v.  Butler,  95  U.  S. 
694,  24  L.  ed.  540. 

[a]  Jurisdiction  to  review  a  judg- 
ment for  $5,000  "in  coin"  does  not 
exist  in  the  supreme  court,  whose  jur- 
isdiction is  limited  to  cases  where  the 
matter  in  dispute  exceeds  $5,000,  and 
the  fact  that  there  is  a  premium  on 
coin,  it  being  worth  more  in  the  mar- 
ket than  paper  money,  does  not  alter 
the  case.  Thompson  v.  Butler,  95  U.  S. 
694,  24  L.  ed.  540. 
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join  in  the  appeal  cannot  be  considered.^* 

The  court  has  jurisdiction  of  an  appeal  or  writ  of  error  by  a  plaintiff 
below  when  he  sues  for  as  much  as  or  more  than  the  required  juris- 
dictional amount  and  recovers  nothing,®^  or  when  the  difference  be- 
tween the  sum  recovered  and  the  amount  or  value  sued  for  is  equal  to 
or  more  than  the  required  jurisdictional  amount.®^  So  too,  it  has  juris- 
diction of  an  appeal  or  writ  of  error  by  the  defendant  below  when  the 
recovery  against  him  equals  the  jurisdictional  amount,®^  or  in  case  he 
pleads  set-off  or  counterclaim  for  the  jurisdictional  amount  and  is  de- 
feated thereon  altogether,^'*  or  when  the  difference  between  the  amount 
or  value  recovered  by  him  and  the  amount  of  his  counterclaim  or  set- 
off equals  or  exceeds  the  jurisdictional  amount,^'  or  when  the  sum  of 
the  amount  recovered  by  the  plaintiff  and  of  the  amount  of  defendant's 
set-off  or  counterclaim  equals  the  jurisdictional  amount/*  If  the  de- 
fendant admits  that  he  owes  the  plaintiff  a  certain  sum,  the  amount  in 
dispute  in  the  appellate  court  is  the  difference  between  the  amount  so 
admitted  to  be  due  and  the  amount  for  which  judgment  is  rendered 


64.  Parker  v.  Morrill,  106  U.  S.  1, 

I  Sup.  Ct.  14,  27  L.  ed.  72. 

65.  Hilton  f.  Dickinson,  108  U.  S. 
165,  2  Sup.  Ct.  424,  27  L.  ed.  688. 

[a]  Where  the  till  contains  a 
prayer  for  the  conveyance  of  property 
purchased  for  less  than  the  jurisdic- 
tional amount,  or,  in  the  alternative, 
for  the  rescission  of  the  contract  for 
the  sale  of  that  and  other  property  and 
repayment  of  the  purchase  money  in 
excess  of  the  jurisdictional  amount. 
Shappirio  f.  Goldberg,  192  U.  S.  232, 
240,  24  Sup.  Ct.  259,  48  L.  ed.  419. 

66.  Hilton  v.  Dickinson,  108  U.  S, 
165,  2  Sup.  Ct.  424,  27  L.  ed.  688. 

[a]  Judgment  for  Less  Than 
Ainount  Claimed.  —  On  error  by  plain- 
tiff to  review  a  judgment  in  his  favor 
for  less  than  the  amount  claimed,  the 
amount  in  dispute  is  the  difference  be- 
tween the  amount  actually  recovered 
and  that  claimed.  New  England  Mtg. 
Security  Co.  v.  Gay,  145  U.  S.  123,  12 
Sup.  Ct.  815,  36  L.  ed.  646. 

67.  Block  r.  Darling,  140  U.  S.  234, 

II  Sup.  Ct.  832,  35  L.  ed.  476;  Hilton 
r.  Dickinson,  108  U.  S.  165,  2  Sup  Ct. 
424,  27  L.  ed.  688. 

[a]  Where  defendant  pleads  no 
counterclaim  or  set-off,  and  asks  no 
affirmative  relief,  the  amount  in  dis- 
pute is  the  amount  of  the  judgment  or 
decree  which  is  sought  to  be  reversed. 
Henderson  v.  Wadsworth,  115  U.  S. 
264,  276,  6  Sup.  Ct.  140,  29  L.  ed.  377, 
and  cases  cited. 


68.  Block  V.  Darling,  140  U.  S.  234, 
11  Sup.  Ct.  832,  35  L.  ed.  476;  Dushane 
V.  Benedict,  120  U.  S.  630,  7  Sup.  Ct. 
696,  30  L.  ed.  810;  Hilton  v.  Dickinson, 
108  U.  S.  165,  2  Sup.  Ct.  424,  27  L.  ed. 
688. 

69.  Block  V.  Darling,  140  U.  S.  234, 
11  Sup.  Ct.  832,  35  L.  ed.  476;  Hiltoa 
V.  Dickinson,  108  U.  S.  165,  2  Sup.  Ct. 
424,  27  L.  ed.  688. 

70.  Export  &  Import  Lumb.  Co.  v. 
Port  Banga  Lumb.  Co.,  237  U.  S.  388, 
35  Sup.  Ct.  604,  59  L.  ed.  1009;  Harten 
V.  Loffler,  212  U.  S.  397,  29  Sup.  Ct. 
351,  53  L.  ed.  568;  Buckstaff  v.  Eus- 
sell,  151  U.  S.  626,  14  Sup.  Ct.  448,  38 
L.  ed.  292;  Block  v.  Darling,  140  U.  S. 
234,  11  Sup.  Ct.  832,  35  L.  ed.  476; 
Bradstreet  Co.  v.  Higgins,  112  U.  S. 
227,  5  Sup.  Ct.  117,  28  L.  ed.  715. 

[a]  On  appeal  from  a  judgment 
foreclosing  a  mortgage  on  a  vessel  the 
amount  of  indebtedness  secured  is  the 
value  of  the  matter  in  dispute,  and  de- 
fendant 's  counterclaim  for  the  return 
of  the  vessel  and  the  receipts  from  the 
use  of  the  same,  which  was  dismissed 
below,  cannot  be  considered.  Martinez 
V.  International  Banking  Corp.,  220  U. 
S.  214,  221,  31  Sup.  Ct.  408,  55  L.  ed. 
438. 

[b]  A  counterclaim  or  set-off  admit- 
ted by  the  reply  cannot  be  considered. 
Bradstreet  Co.  v.  Higgins,  112  U.  S. 
227,  5  Sup.  Ct.  117,  28  L.  ed.  715. 
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for  the  plaintiff.'^'     The  same  is  true  where  the  defendant  does  not 
dispute  a  part  of  the  plaintiff's  claim." 

Distinct  Judgments  in  favor  of  or  against  distinct  parties,  though  in 
the  same  record;  cannot  be  joined  to  make  up  the  jurisdictional 
amount."  Where,  however,  the  controversy  is  in  regard  to  a  matter  in 
v/hich  several  parties  are  interested  collectively  under  a  common  title, 
the  fact  that  the  decree,  after  establishing  the  common  right,  makes  a 
division  among  the  claimants  according  to  their  respective  interests 


71.  Tintsman  v.  First  Nat.  Bank, 
100  U.  S.  6,  25  L.  ed.  530. 

72.  Jenness  v.  Citizens'  Nat.  Bank, 
110  U.  S.  52,  3  Sup.  Ct.  425,  28  L.  ed. 
67. 

[a]  Though  a  judgment  exceeds  the 
jurisdictional  amount,  the  appellate 
court  has  no  jurisdiction  where  the 
difference  between  the  amount  of  the 
judgment  and  the  amount  not  disputed 
by  the  defendant  is  less  than  the  juris- 
dictional amount.  Jenness  v.  Citizens' 
Nat.  Bank,  110  U.  S.  52,  3  Sup.  Ct. 
425,  28  L.  ed.  67. 

73.  Farmers'  Loan  &  Trust  Co.  v. 
Waterman,  106  U.  S.  265,  1  Sup.  Ct. 
131,  27  L.  ed.  115;  Eobertson  v.  Con- 
way, 188  Fed.  579,  110  C.  C.  A.  377. 

[a]  Neither  co-defendants  nor  co- 
plaintiffs  can  unite  their  separate  and 
distinct  interests  for  the  purpose  of 
making  up  the  jurisdictional  amount  in 
the  appellate  court.  Henderson  v. 
Wadsworth,  115  U.  S.  264,  276,  6  Sup. 
Ct.  140,  29  L.  ed.  377,  and  eases  cited. 

[b]  Where  a  bill  seeking  to  enjoin 
separate  defendants  from  enforcing 
separate  and  distinct  decrees  rendered 
in  separate  suits,  is  dismissed,  juris- 
diction on  appeal  cannot  be  predicated 
on  the  aggregate  amount  of  the  several 
judgments.  Adams  v.  Crittenden,  106 
U.  S.  576,  1  Sup.  Ct.  92,  27  L.  ed.  99. 

[c]  Distinct  judgments  for  the  pos- 
session of  land  cannot  thus  be  joined 
to  meet  the  jurisdictional  amount  on 
appeal.  Tupino  v.  La  Compania  Gen- 
eral De  Tabacos,  214  U.  S  268,  29  Sup. 
Ct.  610,  53  L.  ed.  992;  Tupper  v.  Wise, 
110  U.  S,  398,' 4  Sup.  Ct.  26,  28  L.  ed. 
189. 

[d]  An  appeal  from  a  decree  set- 
ting aside  a  judgment  by  confession  as 

being  void  as  against  attaching  cred- 
itors will  be  dismissed  where  the  in- 
dividual claims  of  the  creditors  joining 
in  the  suit  are  for  less  than  the  juris- 
dictional    amount.      Schwed    v.    Smith, 
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106  U.  S.  188,  1  Sup.  Ct.  221,  27  L.  ed. 
156. 

[e]  In  an  action  against  heirs  to 
collect  a  claim  against  their  ancestor, 
in  which  separate  judgments  are  ren- 
dered against  the  individual  defend- 
ants, the  amount  of  the  judgment 
against  each  of  such  defendants  deter- 
mines his  right  to  prosecute  error. 
Henderson  V.  Wadsworth,  115  U.  S. 
264,  276,  6  Sup.  Ct.  140,  29  L.  ed.  377. 

[f]  In  a  suit  by  a  preferred  cred- 
itor against  the  trustee  in  the  deed  of 
assignment  by  which  he  was  preferred 
and  certain  of  the  general  creditors 
who  have  sued  out  writs  of  attach- 
ment, to  establish  the  validity  of  the 
assignment,  on  appeal  from  a  judg- 
ment against  the  complainant  the  mat- 
ter in  dispute  is  the  value  of  the  debt 
preferred  and  of  the  property  assigned 
to  secure  the  preference.  Estes  v.  Gun- 
ter,  121  U.  S.  183,  7  Sup.  Ct.  854,  30 
L.  ed.  884. 

[g]  In  Admiralty. —  (1)  In  a  libel 
by  the  owner  of  a  barge  and  the  owner 
of  her  cargo  for  damages  resulting 
from  a  collision  with  a  steamer,  the 
amount  recovered  by  each  of  the  libel- 
ants separately  determines  the  right 
of  the  owner  of  the  steamer  to  appeal. 
Ex  parte  Baltimore  &  O.  E.  Co.,  106  U. 
S.  5,  1  Sup.  Ct.  35,  27  L.  ed.  78,  fol- 
lowed  in  The  Nevada,  106  U.  S.  154,  1 
Sup.  Ct.  234,  27  L.  ed.  149.  (2)  Upon 
a  libel  by  several  seamen  to  recover 
wages,  the  unsuccessful  respondent  can. 
appeal  only  from  such  decrees  in  favor 
of  individual  seamen  as  exceed  the 
jurisdictional  amount,  and  may  not 
consolidate  the  distinct  demands  of 
each.  Oliver  v.  Alexander,  6  Pet.  (TJ. 
S.)  143,  8  L.  ed.  349.  (3)  On  appeal 
by  either  the  salvors  or  the  owners 
from  a  decree  on  a  libel  for  salvage  of 
several  parcels  of  goods  belonging  to 
different  owners,  the  amount  charge- 
able on  the  property  of  each  owner  de- 
termines  the   jurisdiction.     Stratton   v. 
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does  not  affect  the  question  of  jurisdiction/*  Wliere  several  are  made 
ioint  defendants  in  an  action  to  recover  land,  and  there  are  no  separate 
claims  to  separate  parcels  thereof,  and  a  joint  judgment  is  rendered 
against  all,  the  measure  of  appellate  jurisdiction  is  the  value  ot  the 

T\-hole  land.'^  ,   ,        ,,     ^  ^  n  +  •„ 

Where  several  cases  are  properly  consoUdated  below,  the  total  amount  in- 
volved in  all  determines  the  jurisdiction  of  the  appellate  court ;  ^«  un- 
less separate  iudgments  or  decrees  are  rendered.''^ 

Effect  of  Remittitur  or  Payment.  —  If  the  successful  party  voluntarily 
remits  a  part  of  his  recovery,'^  or  the  unsuccessful  party  voluntarily 
pays  a  part  of  the  judgment  against  him,^»  jurisdiction  is  determined 
by  the  balance  remaining. 

(II.)  Record  Must  Show  Jurisdiction.  —  To  give  jurisdiction  to  an  appel- 
late court,  the  necessary  value  or  amount  must  affirmatively  appear  in 
the  record.^"  The  record  must  also  affirmatively  show  that  the  matter 
in  dispute  below  was  of  the  requisite  sum  or  value  to  confer  jurisdic- 


Jarvis,  8  Pet.  (U.  S.)  4,  8  L.  ed.  846. 
(4)  The  same  is  true  on  a  libel  for 
salvage  of  a  ship  and  cargo.  Spear  v. 
Place,  11  How.  (U.  S.)  522,  13  L.  ed. 
796.  (5)  In  a  proceeding  to  limit  lia- 
bility, the  total  amount  of  all  the 
claims  against  the  vessel,  rather  than 
the  value  of  the  vessel,  determines  the 
jurisdiction  on  appeal.  The  Mamie, 
105  U.  S.  773,  26  L.  ed.  937.  See  also 
Ex  parte  Baltimore  &  O.  R.  Co.,  106  U. 
S.  5,  1  Sup.  Ct.  35,  27  L.  ed.  78. 

[h]  Defendant  may  appeal  as  to 
one  of  several  successful  plaintiffs  in  an 
injunction  suit  where  the  matter  in 
dispute  as  to  such  plaintiff  exceeds  the 
jurisdictional  amount.  Ogden  City  v. 
Armstrong,  168  U.  S.  224,  233,  18  Sup. 
Ct.  98,  42  L.  ed.  444. 

[i]  Where  the  interests  of  the 
plaintiffs  are  distinct  the  defendant 
can  appeal  only  as  to  such  of  them 
whose  claims  exceed  the  jurisdictional 
amount.  Gibson  v.  Shufeldt,  122  U.  S. 
27,  7  Sup.  Ct.  1066,  30  L.  ed.  1083. 

74.  Farmers'  Loan  &  Trust  Co.  v. 
Waterman,  106  U.  S.  265,  1  Sup.  Ct. 
131,  27  L.  ed.  115;  Ex  parte  Baltimore 
&  O.  R.  Co.,  106  U.  S.  5,  1  Sup.  Ct.  35, 
27  L.  ed.  78. 

75.  Tupino  t".  La  Compania  General 
De  Tabacos,  214  U,  S.  268,  29  Sup.  Ct. 
610,  53  L.  ed.  992;  Friend  r.  Wise,  111 
U.  S.  797,  4  Sup.  Ct.  695,  28  L.  ed.  602. 

76.  Baltimore  &  O.  S.  W.  R.  Co.  v. 
United  States,  220  U.  S.  94,  106.  31 
Sup.  Ct.  368,  55  L.  ed.  384,  several  ac- 
tions for  penalties  consolidated. 

[a]     In     Martinez     v.    International 


Banking  Corp.,  220  TJ.  S.  214,  31  Sup. 
Ct.  408,  55  L.  ed.  438,  it  was  held  that 
there  had  been  no   consolidation. 

77.  Rich  f.  Lambert,  12  How.  (U. 
S.)  347,  13  L.  ed.  1017. 

78.  Texas  &  P.  R.  Co.  v.  Horn,  151 
IT.  S.  110,  14  Sup.  Ct.  259,  38  L.  ed. 
91-  Pacific  Postal  Tel.  Cable  Co.  v. 
O'Connor,  128  U.  S.  394,  9  Sup.  Ct.  112, 
.".2  L.  ed.  488;  First  Xat.  Bank  r.  Red- 
irk,  110  U.  S.  224,  3  Sup.  Ct.  640,  28 
L.  ed.  124;  Alabama  Gold  Life  Ins.  Co. 
r.  Nichols,  109  U.  S.  232,  3  Sup.  Ct. 
120,  27  L.  ed.  915;  Thompson  V.  Butler, 
95  U.  S.  694,  24  L.  ed.  540.  See  17 
Standard  Proc.  878. 

[a]  Remittitur.  —  In  Bims  v.  Sims, 
175  U  S.  162,  169,  20  Sup.  Ct.  58,  44  L. 
ed.  115,  it  was  held  that,  where  the 
statutes  of  a  territory  authorized  a 
remittitur  of  a  part  of  the  amount  re- 
covered, and  plaintiff  made  such  a  re- 
mittitur reducing  the  recovery  below 
the  amount  necessary  to  support  an 
appeal  to  the  federal  supreme  court, 
but  the  territorial  supreme  court  ig- 
nored such  remittitur  and  affirmed  the 
judgment  for  the  full  amount,  the  fed- 
eral supreme  court  would  modify  the 
judgment  of  the  territorial  supreme 
court  by  deducting  the  amount  remit- 
ted and  affirmed  as  modified  without 
passing  on  the  merits. 

79.  Thorp  v.  Bonnifield,  177  tJ.  S. 
15,  20  Sup.  Ct.  533,  44  L.  ed.  652. 

80.  Elgin  V.  Marshall,  106  U.  S.  578, 
1  Sup.  Ct.  484,  27  L.  ed.  249;  Parker 
r  Morrill,  106  U.  S.  1,  1  Sup.  Ct.  14, 
2*7  L.  ed.  72. 
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tion  on  the  trial  eourt.'^  To  confer  jurisdiction  on  the  appellate  court 
it  is  not  always  essential  that  the  declaration  or  bill  state  in  so  many 
words  that  a  certain  amount,  exceeding  the  jurisdictional  amount,  is 
in  controversy,^^  but  it  may  be  made  to  appear  in  such  other  manner 
as  may  establish  it  to  the  satisfaction  of  the  court."''  The  appellate 
court  will  look  to  the  entire  controversy  between  the  parties."^  The 
whole  record  will  be  looked  to  rather  than  the  damages  claimed  or  the 
prayer  for  relief.^^  An  appeal  allowed  after  a  contest  as  to  value  will 
not  be  dismissed  where  there  is  evidence  in  the  record  which  sustains 
the  jurisdiction,  unless  there  is  a  decided  preponderance  of  the  evi- 
dence against  jurisdiction,^^ 

Affidavits.  —  Where  the  demand  is  not  for  money,  but  the  nature  of 
the  action  requires  the  value  of  the  thing  demanded  to  be  stated  in  the 
pleadings,  affidavits  will  not  be  received  in  the  supreme  court  to  vary 
the  value  as  appearing  on  the  face  of  the  record  f'  nor,  as  a  rule,  wnll 
the  filing  of  such  affidavits  be  permitted  where  evidence  of  value  has 
been  produced  below  on  both  sides,  and  the  proofs  have  been  trans- 
mitted to  the  supreme  court,  either  ^vith^^  qj.  ^vlthout^^  the  announce- 


[a]  A  stipulation  in  the  appellate 
court  as  to  the  amount  is  not  control- 
ling, but  it  may  be  considered  in  con- 
nection with  other  facts  appearing  in 
the  record.  In  the  discretion  of  the 
court,  and  in  connection  with  other 
facts,  it  may  be  regarded  as  sufficient 
proof.  United  States  v.  Trans-Missouri 
Freight  Assn.,  166  U.  S.  290,  310,  17 
Sup.  Ct.  540,  41  L.  ed.  1007. 

81.  Turner  v.  Jackson  Lumber  Co., 
159  Fed.  923,  926,  87  C.  C.  A.  103. 

[a]  Must  appear  by  distinct  aver- 
ment or  otherwise  from  the  proofs.  See 
Piuel  V.  Pinel,  240  U.  S.  594,  36  Sup. 
Ct.  416,  60  L.  ed.  817. 

[b]  A  stipulation  that  judgment 
may  be  entered  in  the  trial  court  for  a 
sum  in  excess  of  the  jurisdictional 
amount  in  case  the  plaintiff  is  entitled 
to  recover  at  all  will  not  confer  juris- 
diction on  the  appellate  court  v/here 
the  pleadings  show  to  the  contrary. 
Webster  v.  Buffalo  Ins.  Co.,  110  V.  S. 
386,  4  Sup.  Ct.  79,  28  L.  ed.  172. 

82.  United  States  v.  Trans.  Missouri 
Freight  Assn.,  ,166  U.  S.  290,  310,  17 
Sup.  Ct.  540,  41  L.  ed.  1007. 

83.  United  States  v.  Trans.  Missouri 
Freight  Assn.,  166  U.  S.  290,  310,  17 
Sup.  Ct.  540,  41  L.  ed.  1007. 

84.  Shappirio  v.  Goldberg,  192  U.  S. 
232,  24  Sup.  Ct.  259,  48  L.  ed.  419. 

[a]  A  single  feature  of  the  ease 
cannot  be  considered  apart  from  the 
rest.  Shappirio  v.  Goldberg,  192  U.  S. 
232,  24  Sup.  Ct.  259,  48  L.  ed.  419. 
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85.  Gibson  v.  Shufeldt,  122  U.  S. 
27,  7  Sup.  Ct.  1066,  30  L.  ed.  1083; 
Bowman  v.  Chicago  &  N  W.  R.  Co.,  115 
U.  S.  611,  613,  6  Sup.  Ct.  192,  29  L.  ed. 
502;  Bradstreet  Co.  v.  Higgins,  112  U. 
S.  227,  5  Sup.  Ct.  117,  28  L.  ed.  715; 
Hilton  V.  Dickinson,  108  U.  6.  165,  2 
Sup.  Ct.  424,  27  L.  ed.  688;  Gray  v. 
Blanchard,  97  U.  S.  564,  24  L.  ed.  IIOS; 
Lee  V.  Watson,  1  Wall.  (U.  S.)  337,  17 
L.  ed.  557;  Squire  v.  Eobertson,  191 
Fed.  733. 

[a]  Though  the  damages  are  laid 
in  excess  of  the  jurisdictional  amount, 
the  supreme  court  has  no  jurisdiction 
v.-here  it  is  apparent  from  the  whole 
record  that  the  recovery  could  not  in 
any  event  equal  to  the  jurisdictional 
amount.  Shacker  v.  Hartford  Fire  Ins. 
Co.,  93  U.  S.  241,  23  L.  ed.  862. 

86.  Gage  t:  Pumpelly,  108  U.  S.  164, 
2  Sup.  Ct.  390,  27  L.  ed.  668. 

87.  Eed  River  Cattle  Co.  -y.  Need- 
ham,  137  U.  S.  632,  11  Sup.  Ct.  208, 
34  L.  ed.  799. 

88.  Red  River  Cattle  Co.  v.  Need- 
ham,  137  U.  S.  632,  11  Sup.  Ct.  208,  34 
L.  ed.  799;  Talkington  -v.  Dumbleton, 
123  U.  S.  745,  8  Sup.  Ct.  335,  31  L.  ed. 
313. 

89.  Red  River  Cattle  Co.  v.  Need- 
ham,  137  U.  S.  632,  11  Sup.  Ct.  208,  34 
L.  ed.  799,  if  there  is  a  real  contro- 
versy on  the  point,  it  should  be  set- 
tled below  in  the  first  instance,  and  on. 
notice,   rather  than   on    ex  parte   opin- 

.  ions   in   the    supreme    court. 
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ment  of  a  definitive  conclusion  deduced  therefrom.  Where,  however,  the 
writ  of  error  is  brought  or  appeal  taken  without  question  as  to  the 
value,  and  the  latter  is  nowhere  disclosed  by  the  record,  affidavits  may- 
be received  to  establish  the  jurisdictional  amount,^°  and  counter  affi- 
davits may  be  allowed  if  the  existence  of  such  value  is  denied  in  good 
faith." 

4.  Pleading  and  Proof.  —  "Where  jurisdiction  depends  on  value  or 
amount  in  controversy,  the  facts  showing  such  value  or  amount  must 
be  alleged,^-  since  the  amount  or  value  is  ordinarily  determined  from 


90.  Harty  v.  Victoria,  226  U.  S.  12, 
33  Sup.  Ct.  4,  57  L.  ed.  103;  United 
States  V.  Trans-Missouri  Freight  Assn., 
166  U.  S.  290,  17  Sup.  Ct.  540,  41  L.  ed. 
1007;  Red  Eiver  Cattle  Co.  v.  Needham, 
137  U.  S.  632,  11  Sup  Ct.  208,  34  L.  ed. 
799;  Parker  v.  Morrill,  106  U.  S.  1,  1 
Sup.  Ct.  14,  27  L.  ed.  72.  See  also 
Roura  v  Philippine  Islands,  218  U.  S. 
386,  31  Sup.  Ct.  73,  54  L.  ed.  1080; 
Spreckels  r.  Brown,  212  IT.  S.  208,  29 
Sup.  Ct.  256.  53  L.  ed.  476;  Mf Clung 
r.  Pennv,  189  U.  S.  143,  23  Sup.  Ct. 
589,  47  L.  ed.  751. 

91.  HartT  f.  Victoria,  226  TJ.  S.  12, 
33  Sup.  Ct.  4,  57  L.  ed.  103;  Eed  River 
Cattle  Co  r.  Needhani,  137  IT.  S.  632, 
11  Sup.  Ct.  208,  34  L.  ed.  799. 

92.  Pine!  v.  Pinel,  240  IT.  S.  594,  36 
Sup.  Ct.  416,  60  L.  ed.  817;  Puerst 
Bros.  &  Co,  V.  PolaskT,  249  Fed.  447, 
162  C.  C.  A.  13;  Eberhard  v.  North- 
western  Mut.  L.  Ins.  Co.,  241  Fed.  353, 
154  C.  C.  A.  2?.3:  Marvland  Cas.  Co.  v. 
Priee,  231  Fed.  397,  145  C.  C.  A.  391, 
Ann.  Cas.  1917B,  50. 

[a]  Insufficient  Averment.  —  An 
averment  that  by  defendant's  breach 
of  contract,  plaintiff  has  been  damaged 
in  a  sum  equal  to  the  value  of  certain 
property  and  that  such  value  is  pecu- 
liarly known  to  the  defendant,  no  par- 
ticular value  being  specified,  is  insuf- 
ficient.   Mayer  v.  Cohrs,  188  Fed.  443. 

[b]  A  general  averment  that  ''the 
amount  or  value  in  controversy  in  this 
suit  exceeds  the  sum  of  two  thousand 
dollars,  exclusive  of  interest  and  costs" 
is  a  mere  conclusion.  Fishback  v. 
Western  Union  Tel.  Co.,  161  U.  S.  96, 
16  Sup.  Ct.  506,  40  L.  ed,  630.  Compare 
Lee  Line  Steamers  r.  Robinson,  232 
Fed.  417,  146  C.  C.  A.  411;  Everglades 
Drainage  League  v.  Napoleon  B.  Brow- 
ard Drainage  Dist.,  253  Fed.  246  fsuf. 
ficient  when  supplemented  by  exhibit 
annexed   to   pleading);    Chicago,  M.   & 


St.  P.  R,  Co.  v.  Incorporated  Town  of 
Lost  JTation,  237  Fed.   709. 

[c]  That  it  is  alleged  that  the 
"amount"  instead  of  the  "matter"  in 
dispute  exceeds  the  sum  or  value,  etc., 
is  not  ground  for  dismissal  on  motion, 
where  there  is  no  pretense  that,  in 
point  of  fact,  the  matter  in  dispute 
does  not  exceed  the  required  amount. 
Blackburn  v.  Portland  Gold  Min.  Co., 
175  U.  S.  571,  574,  20  Sup.  Ct.  222,  44 
L.  ed.  276. 

[d]  Statement  of  Fact  Controls 
Mere  Averment.  —  Ah  averment  that 
the  amount  in  controversy  exceeds  the 
sum  of  $2,000  in  value,  the  jurisdic- 
tional amount,  is  not  controlling  as 
against  a  statement  of  fact  that  the 
action  is  based  on  a  contract  for  the 
payment  of  $2,000  even.  Royal  Ins. 
Co.  V.  Stoddard,  201  Fed.  915,  120  C. 
C.  A.  434.    See  supra,  II,  E,  3,  d. 

[e]  Amendment.  —  Failure  to  al- 
lege the  jurisdictional  facts  may  be 
remedied  (1)  bv  amendment.  Giles  v. 
Harris,  189  U.  S.  475,  435,  23  Sup.  Ct. 
639,  47  L.  ed.  909;  Williams  v.  Molther, 
198  Fed.  460,  117  C,  C.  A.  220.  See 
supra,  II,  A,  2.  (2)  The  trial  court  may 
permit  the  amendment  of  its  record  by 
affidavits  for  the  purpose  of  showing 
the  value  of  the  matter  in  dispute. 
Carr  v.  Fife,  156  U.  S.  494,  15  Sup 
Ct.  427,  39  L.  ed.  508.  See  Federal 
"Wall  Paper  Co.  v.  Kempner,  244  Fed, 
240. 

[f]  Time  for  Objection. — (l)In  Giles 
r.  Harris,  189  U.  S.  475,  485,  23  Sup. 
Ct.  639,  47  L.  ed.  909,  an  objection  that 
the  bill  did  not  allege  threatened  dam- 
age in  the  jurisdictional  amount  was 
held  unavailing  on  appeal  where  the 
objection  was  not  made  below,  and 
theadmission  could  have  been  cured  by 
amendment.  (2)  In  "Williams  v.  Molther, 
198  Fed.  460,  117  C.  C.  A.  220,  it  was 
held,  on  the  authority  of  Giles  v.  Har- 
ris,   that    where   unliquidated    damages 
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such  allegations."^  An  admission  by  the  defendant  of  allegations  as  to 
value  will  not  confer  jurisdiction  where  it  does  not  otherwise  exist."* 

Proof. —  The  supreme  court  has  held  that,  where  the  plaintiff's  aver- 
ments as  to  the  amount  involved  are  properly  put  in  issue,  the  burden 
of  proof  is  on  the  defendant,"^  and  he  must  establish  by  a  preponder- 
ance of  the  evidence  that  the  jurisdictional  amount  is  not  involved."^ 
Where  there  is  no  formal  plea  to  the  jurisdiction,  it  is  unnecessary  to 
offer  proof  in  support  of  an  allegation  that  the  jurisdictional  amount 
is  involved."'^ 

F.  Jurisdiction  as  Dependent  on  the  Citizenship  of  the  Parties. 
1.  General  Statement.  —  As  heretofore  stated,"^  the  Constitution  pro- 
vides that  the  judicial  power  of  the  United  States  shall  extend  to  all 
cases  in  law  and  equity  between  citizens  of  different  states,  and  be- 
tween a  state,  or  the  citizens  thereof,  and  foreign  states,  citizens  or 
subjects,  and  the  judicial  code  provides  that  the  district  courts  shall 
have  original  jurisdiction  of  all  suits  of  a  civil  nature,  at  common  law 
or  in  equity,  between  citizens  of  different  states,  or  between  citizens  of 
a  state  and  foreign  states,  citizens,  or  subjects,  where  the  matter  in 
controversy  exceeds  the  sum  or  value  of  three  thousand  dollars.""  It 
also  provides  that  the  judgments  and  decrees  of  the  circuit  courts  of 
appeals  shall  be  final  in  all  cases  in  which  the  jurisdiction  is  depend- 
ent entirely  upon  the  opposite  parties  to  the  suit  or  controversy  being 
aliens  and  citizens  of  the  United  States,  or  citizens  of  different  States.^ 

As  a  rule,  where  jurisdiction  depends  on  diverse  citizenship,  it  can 
go  no  further  than  the  diverse  citizenship  extends.- 

2.  Nature  and  Requisites  of  Citizenship.^  —  Citizenship  is  distinct 
from  residence.*  Residence  within  the  state  and  an  intention  that  such 


were  alleged  to  be  in  excess  of  $1000, 
and  there  was  no  objection  below,  the 
court  of  appeals  would  infer  that  such 
damages  were  not  less  than  $2000,  ex- 
clusive of  interest  and  costs. 

On  appeal  record  must  show,  see 
supra,  II,  E,  3,  i,  (II). 

93.  See  supra,  11,  E,  3,  d. 

94.  Eoval  Ins.  Co.  f.  Stoddard,  201 
Fed.  915,  120  C.  C.  A.  434. 

95.  Hunt  V.  New  York  Cotton  Ex- 
change, 205  U.  S.  322,  333,  27  Sup.  Ct. 
529,  51  L.  ed.  821,  affirming  144  Fed. 
511  (in  an  equity  case,  where  defendant 
interposes  a  plea  to  the  jurisdiction) ; 
Butters  v.  Carney,  127  Fed.  622,  on  a 
plea  in  abatement  in  ejectment.  See 
Chase  v.  Wetzlar,  225  U.  S.  79,  85,  32 
Sup.  Ct.  659,  56  L.  ed.  990. 

[a]  Contra.  —  The  burden  is  on 
plaintiff  in  an  equity  ease  where  the 
objection  is  taken  by  answer.  Oregon 
E.  &  Nav.  Co.  V.  Shell,  143  Fed.  1004. 

96.  Hunt  V.  New  York  Cotton  Ex- 
change, 205  U.  S.  322,  333,  27  Sup.  Ct. 
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529,  51  L.   ed.  821,  affirming  144  Fed. 
511. 

97.  Bitterman  v.  Louisville  &  N.  E. 
Co.,  207  U.  S.  205,  224,  28  Sup.  Ct.  91, 
52  L.  ed.  171. 

98.  See  supra^  I,  B,  1. 

99.  Act  March  3,  1911,  c.  231,  §  24, 
subsec.  1,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §  991. 

Jurisdiction  of  district  courts,  see 
infra,  II,  J. 

1.  Act  March  3,  1911,  c.  231,  §  128, 
36  St.  at  L.  1133,  Comp.  St.  1916, 
§  1120. 

Jurisdiction  of  circuit  courts  of  ap- 
peal, see  infra,  II,  H. 

2.  Byers  v.  McAuley,  149  U.  S.  608, 
618,  13  Sup.  Ct.  906,  37  L.  ed.  867. 
Compare  infra,  IT,  F,  5. 

3.  See  generally  2  Fed.  St.  Ann. 
(2d  ed.)  p.  115,  et  seq.;  4  U.  S.  Comp. 
St.,  1916,  p.  4813,  et  seq. 

4.  Steigleder  v.  McQuesten,  198  U. 
S.  141,  25  Sup.  Ct.  616,  49  L.  ed.  986; 
Sun  Printing  &  Pub.  Assn.  v.  Edwards, 
194  U.  S.  377,  24  Sup.  Ct.  696,  48  L.  ed! 
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residence  shall  be  permanent  are  necessary  to  constitute  citizenship  of 
a  state  -^  in  other  words,  in  order  to  he  a  citizen  of  a  state  one  must 
have  his  domicile  there.''  Domicile  and  citizenship  are  not  necessarily 
the  same  however  J  and  it  has  been  held  that  one  domiciled  within  a 
state  who  leaves  with  intent  never  to  return  loses  his  state  citizenship 
in  that  state  even  though  he  has  not  acquired  a  new  domicile  elsewhere. 
The  place  where  a  person  lives  is  taken  as  his  domicile  until  facts  ad- 
duced establish  the  contrary.^  .-,..,       ,  •     a  • 

Change  of  Citizenship  and  Domicile.—  A  domicile  when  acquired  is  pre- 
sumed t-o  continue  until  it  is  shown  to  have  been  changed.^" 


1027;  Newcomb  v.  Burbank,  181  Fed. 
334,  104  0.  C.  A.  164  (a  person  may  be 
a  resident  of  a  state  of  which  he  is  not 
a  citizen) ;  Atchison,  T.  &  S.  F.  R.  Co. 
f.  Frederickson,  177  Fed.  206,  101  C. 
C  A  376;  International  Bank  &  Trust 
Co.  V.  Scott,  159  Fed.  58,  86  C.  C.  A. 
248;  Yocum  v.  Parker,  130  Fed.  770, 
66  C  C  A.  80;  Tug  Eiver  Coal  &  Salt 
Co.  i:  Brigel,  67  Fed.  625,  14  C.  C.  A. 
577;  Gaugrler  v.  Chicago,  M.  &  P.  S. 
E.  Co.,  107  Fed.  79;  Mayer  v.  Cohrs, 
188  Fed.  443. 

5.  Hammcrstein  v.  Lyne,  200  Fed. 
165;  Sharon  v.  Hill,  26  Fed.  337,  342; 
Butler  r.  Farnsworth,  4  Wash.  C.  C. 
101,  4  Fed.  Cas.  No.  2,240. 

[a]  "The  act  of  residence  does  not 
alone  constitute  the  domicile  of  a 
party,  but  it  is  the  fact  of  residence, 
accompanied  by  the  intention  of  re- 
maining, whicli  constitutes  domicile. 
The  distinction  between  domicile  and 
mere  residence  may  be  shortly  put  as 
that  between  residence  animo  manen- 
di and  residence  animo  rerertendi. " 
Marks  r.  Marks,  75  Fed,  321,  quoted 
with  anprnval  in  Hammerstein  V.  Lyne, 
200  Fed,  165. 

6.  Delaware  L.  &  W.  R.  Co.  r.  Pe- 
trowsky,  250  Fed.  554,  162  C.  C.  A, 
570;  Hammerstein  v.  Lyne,  200  Fed. 
165;  Marks  r.  Marks,  75  Fed.  321;  Case 
V.  Clarke,  5  Mason  70,  5  Fed.  Cas.  No. 
2.490.  See  Anderson  r.  Watt,  138  U.  S. 
694,  706,  11  Sup.  Ct.  449,  34  L.  ed,  1078. 

7.  See  Hammerstein  t.  Lyne,  200 
Fed.  165,  and  ease  cited  in  the  follow- 
ing note.  But  see  Delaware,  L.  &  W. 
R.  Co,  V.  Petrowsky,  250  Fed.  554,  162 
C.  C.  A,  570,  and  cases  in  preceding 
note, 

8.  Pannill  v.  Roanoke  Times  Co., 
252  Fed.  910. 

9.  Anderson  v.  Watt,  138  U.  S.  694, 
706.  11  Sup.  Ct.  449,  34  L.  ed.  1078; 
Hammerstein    v.    Lyne,    200    Fed.    165; 


Sharon  r.  Hill,  26  Fed.  337;  Butler  v. 
Farnsworth,  4  Wash.  C.  C.  101,  4  Fed. 
Cas.  No.  2,240. 

[a]  The  domicile  of  the  husband  is 
(1)  that  'of  the  wife,  even  though  she 
is  residing  in  another  place  (Anderson 
V.  Watt,  138  U.  S.  694,  706,  11  Sup.  Ct. 
449,  34' L.  ed.  1078),  or  (2)  though  she 
is  living  apart  from  him  without  suf- 
ficient cause.  Anderson  V.  Watt,  138 
U.  S.  694,  706,  11  Sup.  Ct.  449,  34  L. 
ed.  1078. 

[b]  The  domicile  of  a  minor  child 
(1)  follows  that  of  his  father,  Toledo 
Traction  Co.  v.  Cameron,  137  Fed.  48, 
56,  69  C.  C.  A.  28.  (2)  But  the  contrary 
is  true  when  the  parents  have  been 
judicially  separated  and  the  custody 
of  the  child  awarded  to  the  mother. 
In  such  case  the  child  may  acquire  a 
domicile  in  another  state  to  which  the 
mother  has  gone.  The  power  of  con- 
trol over  the  child  acquired  by  the 
court  granting  the  divorce  docs  not 
prevent  the  child  from  acquiring  a 
domicile  elsewhere.  Toledo  Traction 
Co.  V.  Cameron,  137  Fed.  48,  56,  69  C. 
C.  A.  28,  (3)  And  where  the  parent  has 
emancipated  and  apprenticed  a  child 
or  placed  him  in  the  custody  of  another 
person  under  an  agreement  whereby 
the  latter  stands  in  loco  parentis  for 
the  remainder  of  the  minority  with  all 
the  rights  and  duties  of  a  parent,  the 
domicile  of  the  minor  becomes  that  of 
the  person  in  whose  custody  he  is 
placed.  Delaware,  L.  &  W.  R.  Co.  f. 
Petrowsky,  250  Fed.  554,  162  C.  C.  A. 
570  (elaborately  reviewing  authori- 
ties). (4)  A  minor  who  has  reached  the 
age  of  discretion  and  has  no  parents, 
grandparents,  or  guardian,  may  ac- 
quire a  domicile  anywhere.  Bjornquist 
V.  Boston  &  A.  R.  Co,,  250  Fed.  929,  163 
CCA    179. 

'lo'  Anderson  v.  Watt,  138  U.  S,  694, 
706,  '11  Sup,  Ct,  449,  34  L,  ed.  1078, 
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Expatriation.  — In  order  that  a  person  born  in  the  United  States  may 
become  expatriated  so  as  to  be  an  alien  within  the  meaning  of  the  stat- 
ute relating  to  the  jurisdiction  of  the  federal  courts,  he  must  manifest 
his  intention  to  do  so  by  some  unequivocal  act." 

The  effect  of  a  change  of  citizenship  pending  suit  is  treated  in  a  sub- 
sequent section.^2 

3.  States  Are  Not  Citizens.  — A  state  is  not  a  citizen  within  the 
meaning  of  the  provisions  relating  to  diverse  citizenship.^^ 

4.  Citizens  of  Territories,  of  the  District  of  Columbia,  and  of  United 
States  Only.  —  There  is  a  distinction  between  citizenship  of  the  United 
States  and  citizenship  of  a  state,  and  one  may  be  a  citizen  of  the  United 
States  though  not  a  citizen  of  any  state."    Such  a  person  cannot  in- 


[a]  To  effectuate  a  change  of  domi- 
cile and  a  consequent  change  of  citizen- 
ship there  must  be  both  residence  in  a 
new  domicile  and  an  intention  to  re- 
main there.  Sun  Printing  &  Pub.  Assn. 
V.  Edwards,  194  U.  S.  377,  383,  24  Sup. 
Ct.  696,  48  L.  ed.  1027;  Morris  v.  Gil- 
mer, 129  U.  S.  315,  328,  9  Sup.  Ct.  289, 
32  L.  ed.  690;  Jones  v.  League,  18  How. 
(U.  S.)  76,  81,  15  L.  ed.  263;  Ennis  v. 
Smith,  14  How.  (U.  S.)  400,  423,  14  L. 
ed.  472;  Davis  v.  Dixon,  184  Fed.  509. 
See  Garrett  v.  Mallard,  238  Fed.  335, 
151  C.  C.  A.  351.  But  see  Pannill  v. 
Eoanoke  Times  Co.,  252  Fed.  910,  hold- 
ing that  the  abandonment  of  a  home  in 
one  state  with  intent  never  to  return, 
terminates  state  citizenship  until  a 
new  domicile  is  acquired,  and  makes 
the  person  in  question  merely  a  citizen 
of  the  United  States.  See  also  infra, 
IT,  F,  4. 

[b]  Mere  absence  from  a  fixed 
home,  however  long  continued,  will  not 
work  the  change.  Steigleder  v.  Mc- 
Questen,  198  U.  S.  141,  25  Sup.  Ct.  616, 
49  L.  ed.  986. 

[c]  Residence  is  prima  facie  evi- 
dence of  a  change,  but  is  not  conclus- 
ive. The  presumption  is  destroyed 
when  the  change  is  shown  to  have 
been  for  temporary  purposes.  Ham- 
merstein  v.  Lyne,  200  Fed.  165;  Butler 
V.  Farnsworth,  4  Wash.  C.  C.  101,  4 
Fed.   Cas.   No.   2,240. 

11.  Hammerstein  v.  Lyne,  200  Fed. 
165,  171;  Comitis  V.  Parkerson,  56  Fed. 
557,  22  L.  E.  A.  148. 

[a]  Burden  of  Proof.  —  Where  jur- 
isdiction depends  on  the  alienage  of 
a  defendant  born  in  the  United  States, 
the  burden  is  upon  the  plaintiff  to  show 
that  the  said  defendant  has  renounced 
or  otherwise  lost  or  abandoned  his  cit- 


izenship. Hammerstein  v.  Lyne,  200 
Fed.  165,  171. 

12.     See  infra,  II,  F,  5. 

13  Ex  parte  Nebraska,  209  U.  S. 
436,  *2S  Sup.  Ct.  581,  52  L.  ed.  876; 
Minnesota  ?".  Northern  Securities  Co., 
194  U.  S.  48,  63,  24  Sup.  Ct.  598,  48  L. 
ed.  870;  Stone  v.  South  Carolina,  117 
U.  S.  430,  6  Sup.  Ct.  799,  29  L.  ed. 
962;  Deseret  Water,  Oil  &  Irr.  Co.  v. 
California,  202  Fed.  498,  120  C.  C.  A. 
641;  In  re  Silvies  Eiver,  199  Fed.  495, 
503;  State  v.  Alleghany  Oil  Co.,  85  Fed. 
870;  State  v.  Tolleston  Club,  53  Fed. 
18;  Ferguson  v.  Eoss,  38  Fed.  161;  State 
V.  Wolff p,  18  Fed.   836. 

[aj  "A  suit  between  a  state  and  a 
citizen  or  a  corporation  of  another 
state  is  not  between  citizens  of  differ- 
ent states."  Postal  Tel.  Cable  Co.  v. 
Alabama,  155  U.  S.  482,  487,  15  Sup. 
Ct.  192,  39  L.  ed.  231. 

14.  Pannill  v.  Eoanoke  Times  Co., 
252  Fed.  910;  Hammerstein  v.  Lyne, 
200  Fed.  165,  171;  Prentiss  v.  Brennan, 
2  Blatchf.  162,  19  Fed.  Cas.,  No.  11,385; 
See  Butler  v.  Farnsworth,  4  Wash.  C. 
C.  101,  4  Fed.  Cas.  No.  2,240. 

[a]  The  fourteenth  amendment  to 
the  federal  constitution  provides  that 
''All  persons  born  or  naturalized  in 
the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  state  wherein 
they  reside."  In  reference  to  this  defi- 
nition of  citizenship  the  supreme  court 
has  said:  "The  distinction  between 
citizenship  of  the  LTnited  States  and 
citizenship  of  a  state  is  clearly  recog- 
nized and  established.  Not  only  may 
a  man  be  a  citizen  of  the  United  States 
without  Taeing  a  citizen  of  a  state,  but 
an  important  element  is  necessary  to 
convert  the  former  into  the  latter.    He 
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voke  the  federal  jurisdiction  on  the  ground  of  diversity  of  state  citi- 
zenship.^^ This  is  true  of  citizens  of  a  territory,^^  or  of  the  District  of 
Columbia/^  or  one  who  has  abandoned  his  former  home  in  a  state  with- 
out acquiring  a  domicile  elsewhere/^  or  who  has  acquired  a  domicile 
in  a  foreign  country.^^ 

5.  Change  of  Conditions  or  Parties  Pending  Suit — Jurisdiction 
depends  on  the  condition  of  the  parties  at  the  commencement  of  the 
suit,^°  and  no  subsequent  change  of  their  condition  can  give  it^^  or  take 
it  away.--    Thus,  jurisdiction,  when  once  acquired,  is  not  divested  by  a 


must  reside  within  the  state  to  make 
him  a  citizen  of  it,  but  it  is  only  neces- 
sary that  he  should  be  born  or  natur- 
alized in  the  United  States  to  be  a 
citizen  of  the  Union.  It  is  quite  clear, 
then,  that  there  is  a  citizenship  of  the 
United  States,  and  a  citizenship  of  a 
state,  which  are  distinct  from  each 
other,  and  which  depend  upon  different 
characteristics  or  circumstances  in  the 
individual."  Slaughter  House  Cases, 
16  Wall.  (U.  S.)  36,  73,  21  L.  ed.  394, 
quoted  with  approval  in  Hammerstein 
V.  Lyne,  200  Fed.  165. 

15.  Pannill  v.  Eoanoke  Times  Co., 
252  Fed.  910. 

Federal  corporations,  see  infra,  II, 
F,  12. 

16.  Cameron  v.  Hodges,  127  IJ.  S. 
322,  8  Sup.  Ct.  154,  32  L.  ed.  132;  Mans- 
field, C.  &  L.  M.  E.  Co.  f.  Swan,  111 
U.  S.  379,  4  Sup.  Ct.  510,  28  L.  ed.  462; 
New  Orleans  v.  Winter,  1  Wheat.  (U. 
S.)  91,  4  L.  ed.  44;  Maxwell  v.  Fed- 
eral Gold  &  Copper  Co.,  155  Fed.  110, 
83  C.  C.  A.  570;  Watson  v.  Bonfils,  116 
Fed.  157,  53  C,  C.  A.  535;  Snead  r. 
Sellers,  66  Fed.  371,  13  C.  C.  A.  518; 
Clark  v.  Southern  Pae.  Co.,  175  Fed. 
122.  See  also  Anaconda  Copper  Min. 
Co.  r.  Butte-Balaklava  Copper  Co., 
200   Fed.    808. 

17.  In  re  Massachusetts,  197  IT.  S. 
482,  487,  25  Sup.  Ct.  512,  49  L.  ed.  845; 
Hooe  V.  Jamieson,  166  U.  S.  395,  17 
Sup.  Ct.  596,  41  L.  ed.  1049;  Cameron 
V.  Hodges,  127  V  S.  322,  8  Sup.  Ct. 
1154,  32  L.  ed.  132;  Barnev  v.  Balti- 
more City,  6  Wall.  (U.  S.)  280,  287,  18 
L.  ed.  825;  Hepburn  v.  Ellzev,  2 
Cranch  (U.  S.)  445,  2  L.  ed.  332;  Har- 
rington r.  Atlantic  &  P.  Tel.  Co.,  185 
Fed.  493,  reversing  143  Fed.  329. 

18.  Pannill  v.  Eoanoke  Times  Co., 
252  Fed.  910. 

19.  Stein  r.  Fleisehmann  Co.,  237 
Fed.  679;  Hammerstein  v.  Lyne,  200 
Fed.  165,  170. 


20.  Chicago  f.  Mills,  204  U.  S.  321, 
328,  27  Sup.  Ct.  286,  51  L.  ed.  504  (at 
the  date  the  bill  is  filed) ;  Emsheimer 
V.  New  Orleans,  1S6  U.  S.  34,  44,  22 
Sup.  Ct.  770,  46  L.  ed.  1042;  Ander- 
son V.  Watt,  138  U.  S.  694,  702,  11  Sup. 
Ct.  449,  34  L.  ed.  1078;  Mollan  v.  Tor- 
rance, 9  Wheat.  (U.  S.)  537,  6  L.  ed. 
154;  Betzoldt  V.  American  Ins.  Co., 
47  Fed.  705.  See  supra,  II,  A,  2;  II, 
A,  4. 

[a]  Where  There  Is  No  Change  of 
Party.  —  Conolly  v.  Taylor,  2  Pet.  (U. 
S.)  556,  564,  7  L.  ed.  518;  Anaconda 
Copper  Min.  Co.  v.  Butte-Balaklava 
Copper  Co.,  200  Fed.  808;  McEldowney 
v.  Card,  193  Fed.  475,  482. 

[b]  For  Purposes  of  Removal. — Jack- 
son V.  Allen,  132  U.  S.  27,  10  Sup.  Ct. 
9,  33  L.  ed.  249;  Crehore  r.  Ohio  & 
M.  E.  Co.,  131  U.  S.  240,  9  Sup.  Ct.  692, 
33  L.  ed.  144;  Phoenix  Ins.  Co.  v. 
Pechner,  95  U.  S.  183,  24  L.  ed.  427. 
See  also  the  title  "Removal  of 
Causes." 

[c]  Amendment. — Jurisdiction  orig- 
inally acquired  is  not  lost  by  the  fact 
that  an  amended  petition  subsequently 
filed  describes  the  citizenship  of  the 
parties  in  the  present  tense.  Toledo 
Traction  Co.  v.  Cameron,  137  Fed.  48, 
69  C.  C.  A.  28.  To  same  effect,  see 
Mexican  Cent.  E.  Co.  v.  Pinknev,  149 
U.  S.  194,  13  Sup,  Ct.  859,  37  L.  ed. 
699.  See  also  17  Staxdaed  Peoc.  708, 
709. 

21.  Anderson  v.  Watt,  138  U.  S. 
694,  707,  11  Sup.  Ct.  449,  34  L.  ed. 
1078. 

[a]  Territory  Becoming  State.  —  A 
citizen  of  a  territory  cannot  remove  a 
case  on  the  ground  of  diverse  citizen- 
ship where  the  territory  becomes  a 
state  pending  suit.  Anaconda  Copper 
Min.  Co.  V.  Butte-Ba,laklava  Copper 
Co.,  200  Fed.  808. 

22.  Anderson  v.  Watt,  138  IJ.  S.  694, 
707,  11   Sup.   Ct.  449,   34  L.   ed.  1078; 
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change  in  the  citizenship  of  either  party  pending  suit,^^  or  after  re- 
moval of  a  ease  from  a  state  to  the  federal  court,^*  or  by  the  fact  that, 
pending  suit,  a  party  who  is  an  alien  becomes  a  citizen,-^  or  that  a  for- 
eign corporation  plaintiff  consolidates  with  a  corporation  of  the  state  of 
which  some  of  the  defendants  are  citizens,-'^  or  that  on  the  death  of  the 
complainant  the  suit  is  revived  in  the  name  of  his  administrator,  who  is 
a  citizen  of  the  same  state  as  the  defendant."  A  change  in,-^  or  substi- 
tution of,2^  parties  defendant  does  not  defeat  jurisdiction.  It  has  been 
held,  however,  that  jurisdiction  is  defeated  hy  an  amendment  by  the 
plaintiff  bringing  in  a  party  plaintiff  or  defendant  whose  presence  de- 
stroys the  requisite  diversity  of  citizenship,^^  or  where  a  sole  plaintiff, 
pending  suit,  assigns  all  his  interest  in  the  subject  matter  to  one  who 
is  a  citizen  of  the  same  state  as  the  def  endant.^^ 


Dunn  V.  Clarke,  8  Pet.  (U.  S.)  1,  8  L. 
ed.  845;  Mollan  v  Torrance,  9  Wheat. 
(U.  S.)  537,  6  L.  ed.  154. 

23.  Emsheimer  v.  New  Orleans,  186 
U.  S.  33,  44,  22  Sup.  Ct.  770,  46  L.  ed. 
1042;  Louisville  N.  A.  &  C.  E.  Co.  v. 
Louisville  Trust  Co.,  174  U.  S.  552,  562, 
19  Sup.  Ct.  817,  43  L.  ed.  1081;  Dunn 
V.  Clarke,  8  Pet.  (U.  S.)  1,  8  L.  ed. 
845;  Morgan's  Heirs  v.  Morgan,  2 
Wheat.  (U.  S.)  290,  4  L.  ed.  242;  Stultz 
V.  Cousins,  242  Fed.  794,  155  C.  C.  A. 
382;  Thaxter  v.  Hatch,  6  McLean  68, 
23  Fed.  Cas.  No.  13,866. 

[a]  This  rule  only  applies  when 
jurisdiction  has  actually  vested  by  the 
commencement  of  a  suit.  Thaxter  v 
Hatch,  6  McLean  68,  23  Fed.  Cas! 
No.  13,866. 

24.  Lebensberger  v.  Scofield.  139 
Fed.  380,  71  C.  C.  A.  476.  See  also  the 
title  "Removal  of  Causes." 

25.  Betzoldt  v.  American  Ins.  Co., 
47  Fed.  705.  See  Conolly  v.  Tavlor,  2 
Pet.  '(U.  S.)   556,  565,  7  L.  ed.  518. 

26.  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Louisville  Trust  Co.,  174  U.  S.  552,  19 
Sup.  Ct.  817,  43  L.  ed.  1081. 

27.  Clarke  v.  Mathewson,  12  Pet. 
(U.  S.)  164,  9  L.  ed.  1041. 

28.  Hardenbergh  v.  Ray,  151  TJ.  S. 
112,  118,  14  Sup.  Ct.  305,  38  L.  ed.  93. 
Compare,  Newton  v.  Gage,  155  Fed.  598. 

29.  People  v.  Ramos,  232  U  S  6''7 
34  Sup.  Ct.  461,  58  L.  -ed  763.  See 
Monmouth  Inv.  Co.  v.  Means,  151  Fed. 
159,  80  C.  C.  A.  527.  Contra,  Fryer  v 
Weakley  (C.  C.  A.),  261  Fed.  509. 

[a]  The  substitution  of  the  landlord 
for  the  tenant  in  possession,  as  defend- 
ant in  an  action  of  ejectment;  ^oes  not 

Vol.  XXV 


defeat  jurisdiction  though  the  party  so 
substituted  is  a  citizen  of  the  same 
state  as  the  plaintiff.  Hardenbe/gh  v. 
Ray,  151  U.  S.  112,  118,  14  Sup.  Ct. 
305,  38  L.  ed.  93.  See  also  Phelps  v. 
Oaks,  117  U.  S.  236,  6  Sup.  Ct.  714,  29 
L.  ed.  888;  King  v.  Davis,  137  Fed. 
198,  221,  222,  236,  affirmed  157  Fed.  676, 
85  C.  C.  A.  348. 

30.  Patterson  v.  Delaware  &  Hud- 
son Co.,  251  Fed.  255,  163  C.  C.  A.  411; 
Devest  v.  Twin  State  Gas  &  Elec.  Co., 
250  Fed.  349,  162  C.  C.  A.  419;  Barker 
V.  Eastman,  206  Fed.  865,  124  C.  G.  A. 
525. 

See  Harris  &  Stevens  Corp.  v.  Tarr 
&  McComb,  251  Fed.  570,  163  C.  C.  A. 
564,  dismissing  the  suit  on  objection  to 
the  jurisdiction,  because  of  the  omis- 
sion of  indispensable  parties  defendant 
whose  citizenship  was  the  same  as  the 
complainant's. 

Compare,  Helm  v.  Zarecbr,  222  U  S. 
32,  32  Sup.  Ct.  10,  56  L.  ed.  77,  and 
infra,  II,  F,  9. 

[a]  Merely  proper  parties  plaintiff 
cannot  be  brought  in  after  commence- 
ment of  suit  where  jurisdiction  would 
be  thereby  defeated.  Norfolk  So.  B. 
Co.  V.  Stricklin,  264  Fed.  546. 

31.  Adams  Exp.  Co.  v.  Denver  &  R. 
G.  R.  Co.,  16  Fed.  712. 

[a]  In  such  case  the  original  suit 
comes  to  an  end,  and,  in  order  to  take 
advantage  of  what  has  been  done  there- 
in, the  assignee  must  file  not  an  ordi- 
nary supplemental  bill,  but  an  original 
bill  in  the  nature  of  a  supplemental 
bill,  or,  in  other  words,  he  must  com- 
mence a  new  suit.  Pittsburg,  S.  &.  N. 
R..  Co.  V,  Fiske,  178  I'ecl.  66,  101  C.  C. 
A.  560. 
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Consolidations^^  gu,^  interventions^^  do  not  oust  the  jurisdiction  of 
the  court  in  the  main  suit,  regardless  of  the  citizenship  of  the  parties 
so  brought  in,  except,  perhaps,  where  it  appears  that  the  intervention 
was  the  result  of  a  collusive  arrangement,^*  or  was  by  one  whose  pres- 
ence as  a  party  was  indispensable  to  the  action  as  originally  brought.^* 
It  has  been  held,  however,  that  a  new  party  cannot  be  brought  into  a 
suit  whose  presence  at  its  commencement  would  have  defeated  federal 
jurisdiction,  unless  such  party  represents  an  interest  already  before  the 
court  or  claims  an  interest  in  property  of  which  the  court  holds  pos- 
session.3'=  For  the  purpose  of  eliminating  parties  whose  presence  would 
defeat  jurisdiction,  the  trial  court  may  permit  amendments"  or  dis- 
missals^® as  to  proper  but  not  indispensable  parties  plaintiff  or  defend- 
ant, where  the  suit  might  have  been  originally  besrun  without  thpm.^^ 

6.  Motive  in  Acquiring  Citizenship  as  Affecting  Jurisdiction. 
The  mere  fact  that  a  party's  motive  in  acquiring  citizenship  in  the 
state  in  which  he  sues  was  to  invoke  the  jurisdiction  of  a  federal  court 


32.  Sioux  City  T.  K.  &  W.  Co.  v. 
Trust  Co.  of  N.  A.,  82  Fed.  124,  27  C. 
C.  A.  73.  See  Lilienthal  v.  McCormick, 
117  Fed.  89,  54  C.  C.  A.  475. 

33.  Fraser  v.  Cole,  214  Fed,  556,  131 
C.  C.  A.  102;  Sioux  City  T.  R.  &  W. 
Co.  V.  Trust  Co.  of  N.  A.,  82  Fed.  124, 
27  C.  C.  A.  73;  Society  of  Shakers  v. 
Watson,  68  Fed.  730,  15  C.  C.  A.  632. 
See  supra,  II,  A,  4. 

[a]  In  a  creditor's  suit  jurisdiction 
is  not  affected  by  the  subsequent  ad- 
mission of  other  creditors  as  co-com- 
plainMuts  as  to  whom  diversity  of  citi- 
zenship does  not  exist.  Stewart  v.  Dun- 
ham, llo  U.  S.  61,  5  Sup.  Ct.  1163,  29 
L.  ed.  329.  See  Robertson  v.  Conway, 
188  Fed.  579,  584,  110  C.  C.  A.  377. 

34.  See  Clauss  v.  Palmer  Union  Oil 
Co.,  213  Fed.  286,  affirmed,  in  222  Fed. 
870,  138  C.  C.  A.  296,  where  a  suit 
brought  by  a  non-resident  stockholder 
holding  a  small  amount  of  stock,  was 
dismissed  upon  the  intervention  of 
resident  stockholders  owning  the  bulk 
of  the  stock. 

As  to  collusion,  see  infra,  II,  F,  9. 

35.  Hawes  v.  First  Xat.  Bank,  229 
Fed.  51,  143  C.  C.  A.  645.  See  Jennings 
V.  Smith,  242  Fed.  561,  and  infra,  II, 
F,  8. 

36.  Newton  v.  Gage,  155  Fed.  598, 
relying  upon  Shields  r.  Barrows,  58  U. 
S.  130,  15  L.  ed.  158,  and  distinguishing 
numerous  cases  containing  general  ex- 
pressions to   the   contrary. 

Compare,  supra,  II,  A,  4,  cases  cited 
in  preceding  notes,  and  Federal  Mining 


&    Smelting   Co.    r.   Bunker   Hill    &   S. 
Min.  &  Con.  Co.,  187  Fed.  474,  478. 

37.  Conolly  v.  Taylor,  2  Pet.  (U. 
S.)  556,  563,  7  L.  ed.  518,  name  of  a  cit- 
izen joined  as  a  plaintiff  with  aliens  for 
whose  benefit  the  decree  is  sought  may 
be  stricken.    See  supra,  II,  A,  2. 

[a]  Party  may  be  changed  from  a 
complainant  to  a  defendant  by  amend- 
ment where  the  suit  might  have  been 
originally  instituted  without  joining 
him  except  as  a  defendant.  Conolly  v. 
Taylor,  2  Pet.  (U.  S.)  556,  7  L.  ed.  518. 

38.  Thomas  f.  Anderson,  223  Fed. 
41,  138  C.  C.  A.  405;  Watson  v.  Bon- 
fils,  116  Fed.  157,  53  C.  C  A.  535; 
Sioux  City  T.  R.  &  W.  Co.  v.  Trust  Co. 
of  X.  A.,  82  Fed.  124,  27  C.  C.  A.  73; 
Columbia  Digger  Co.  r.  Rector,  215 
Fed.  618;  Irving  r.  Joint  Dist.  Coun- 
cil, 180  Fed.  896;  La'dew  v.  Tennessee 
Copper  Co.,  179  Fed.  245  (judgment 
affirmed,  218  U.  S.  357,  31  Sup.  Ct. 
81,  54  L.  ed.  1069);  A.  R.  Barnes  & 
Co.  V.  Berry,  156  Fed.  72;  Grove  P. 
Grove,  93  Fed.  865.  But  see  Chase  v. 
Lathrope,   254   Fed.   713. 

39.  See  i7ifra,  this  note,  and  supra, 
this    section. 

[a]  Where  at  the  time  of  the  in- 
stitution of  the  suit  there  are  two 
executors,  jurisdiction  cannot  be  ac- 
quired by  eliminating  as  a  complainant 
the  one  whose  presence  prevents  juris- 
diction on  a  showing  that  his  letters 
have  been  revoked  since  the  commence- 
ment of  the  suit.  Anderson  v.  Watt, 
138  U.  S.  694,  708,  11  Sup.  Ct.  449,  34 
L.  ed.  r078. 
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does  not  deprive  such  court  of  jurisdiction.*"  The  acquisition  of  such 
citizenship  must,  however,  be  real,  with  the  purpose  to  establish  a 
permanent  domicile  in  that  state,  and  not  fictitious  or  pretended.'*^ 

7.  Where  There  Are  Several  Co-Parties.  —  Where  jurisdiction  de- 
pends upon  citizenship,  each  distinct  interest  must  be  represented  by 
persons,  all  of  whom  are  entitled  to  sue  or  may  be  sued  in  the  federal 
courts.*^    Thus,  if  there  are  several  co-plaintiffs,  each  plaintiff  must  be 


40.  Miller  &  Lux  v.  East  Side  Canal 
&  Inv.  Co.,  211  U.  S.  293,  304,  29  Sup. 
Ct.  Ill,  53  L.  ed.  189;  Morris  v.  Gil- 
mer, 129  U.  S.  315,  328,  9  Sup.  Ct.  289, 
32  L.  ed.  690;  Davis  v.  Dixon,  184 
Fed.  509;  Briggs  v.  French,  2  Sumner 
251,  256,  4  Fed.  Cas.  No.  1,871. 

41.  Miller  v.  East  Side  Canal  &  Irr. 
Co.,  211  U.  S.  293,  29  Sup.  Ct.  Ill,  53 
L.  ed.  189;  Morris  v.  Gilmer,  129  U.  S. 
315,  328,  9  Sup.  Ct.  289,  32  L.  ed.  690. 
See  Case  v.  Clarke,  5  Mason  70,  5  Fed. 
Cas.  No.  2,490. 

[a]  "If  the  removal  he  for  the 
purpose  of  committing  a  fraud  upon  the 
law,  and  to  enable  the  party  to  avail 
himself  of  the  jurisdiction  of  the  fed- 
eral courts,  and  that  fact  be  made  out 
by  his  acts,  the  court  must  pronounce 
that  his  removal  was  not  with  a  bona 
fide  intention  of  changing  his  domicile, 
however  frequent  and  public  his  dec- 
larations to  the  contrary  may  have 
been  "  Butler  v.  Farnsworth,  4  Wash. 
C.  C.  101,  103,  4  Fed.  Cas.  No.  2,240, 
quoted  with  approval  in  Miller  &  Lux 
V.  East  Side  Canal  &  Irr.  Co.,  211  U.  S. 
293,  305,  29  Sup.  Ct.  Ill,  53  L.  ed.  189; 
Morris  v.  Gilmer,  129  U.  S.  315,  9  Sup. 
Ct.  289,  32  L.  ed.  690. 

42'.  Cuebas  v.  Cuebas,  223  U.  S. 
376,  32  Sup.  Ct.  277,  56  L.  ed.  476; 
Eaphael  v.  Trask,  194  U.  S.  272,  24  Sup. 
Ct.  647,  48  L.  ed.  973;  Hooe  v.  Jamie- 
son,  166  U.  S.  395,  17  Sup.  Ct.  596,  41 
L.  ed.  1049;  Smith  v.  Lyon,  133  U.  S. 
315,  10  Sup.  Ct.  303,  33  L.  ed.  635;  Sus- 
uehanna,  etc..  Coal  Co.  v.  Blatchford,  11 
Wall.  (U.  S.)  172,  20  L.  ed.  179;  Eogers 
V.  Chickamauga  Trust  Co.  (C.  C.  A.), 
253  Fed.  541;  Chase  v.  Lathrope,  254 
Fed.  713. 

[a]  Every  party  on  one  side  must 
be  a  citizen  of  a  state  different  from 
that  of  which  any  (1)  party  on  the 
other  side  is  a  citizen  (Johnson  v. 
Ford,  109  Fed.  501),  and  hence  (2) 
there  is  no  jurisdiction  if  any  of  the 
plaintiffs  reside  in  the  same  state  as 
any  ot  the  defendants.  Cochran  v. 
Montgomery  County,  199  U.  S.  260,  273, 
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26  Sup.  Ct.  58,  50  L.  ed.  182;  Florida 
C.  &  P.  E.  Co.  V.  Bell,  176  U.  S.  321, 
332,  20  Sup.  Ct.  399,  44  L  ed.  486; 
Peper  v.  Fordyce,  119  U.  S.  469,  7  Sup. 
Ct.  287,  30  L.  ed.  435;  Strawbridge  v. 
Curtiss,  3  Cranch  (U.  S.)  267,  2  L.  ed. 
435  (though  one  of  the  defendants  was 
a  citizen  of  another  state);  Eogers  v. 
Chickamauga  Trust  Co.  (C  C.  A.),  253 
Fed.  541;  Dormitzer  v.  Illinois  &  St. 
L.  Bridge  Co.,  6  Fed.  217.  See  Pen- 
insular Iron  Co.  V.  Stone,  121  U.  S. 
631,  7  Sup.  Ct.  1010,  30  L.  ed.  1020. 
(3)  In  a  suit  against  a  partnership, 
if  any  members  of  the  firm  are  citizens 
of  the  same  state  as  the  complainant, 
the  federal  court  has  no  jurisdiction. 
Eaphael  v.  Trask,  194  U.  S.  272.  276, 
24  Sup.  Ct.  647,  48  L.  ed.  973. 

[b]  Joint  Interest  or  Voluntary 
Joinder. —  (1)  This  is  true  where  there 
is  a  joint  interest  (Strawbridge  v.  Cur- 
tiss, 3  Cranch  (U.  S.)  267,  2  L.  ed. 
435),  or  (2)  where  the  parties  elect  to 
sue  jointly  (Cincinnati,  N.  O.  &  T.  P. 
E.  Co.  V.  Bohon,  200  U.  S.  221,  26  Sup. 
Ct.  166,  50  L.  ed  448;  Florida,  C.  & 
P.  E.  Co.  V.  Bell,  176  U.  S.  321,  332,  20 
Sup.  Ct.  399,  44  L.  ed  486;  Hooe  v. 
Jamieson,  166  U.  S.  395,  17  Sup.  Ct. 
596,  41  L.  ed.  1049;  Peninsular  Iroaj 
Co.  V.  Stone,  121  U.  S.  631,  7  Sup.  Ct. 
1010,  30  L.  ed.  1020;  New  Orleans  v. 
Winter,  1  Wheat.  (U.  S.)  91,  4  L.  ed. 
44.  See  also  Alabama  Great  So.  E.  Co. 
V.  Thompson,  200  U.  S  206,  26  Sup. 
Ct.  161,  50  L.  ed.  441.  (3)  "The  volun- 
tary joinder  of  the  parties  has  the 
same  effect  for  the  purposes  61  juris- 
diction as  if  they  had  been  compelled 
to  unite."  Merchants'  Cotton  Press 
Co.  V.  Insurance  Co.,  151  U.  S.  368,  14 
Sup.  Ct.  367,  38  L.  ed.  195,  quoted  with 
approval  in  Hooe  v.  Jamieson,  166  U.  S. 
395,  17  Sup.  Ct.  596,  41  L.  ed.  1049. 

[c]  "When  the  ground  of  removal 
is  diverse  citizenship,  the  party  on  one 
side,  whether  consisting  of  one  or  more 
persons,  must  have  ^  citizenship  differ- 
ent from  that  of  the  party  on  the  other 
side,  whether  consisting  of  one  or  more 
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competent  to  sue  in  the  federal  courts*^  and  if  there  are  several  co- 
defendants,  each  must  be  liable  to  be  sued  in  the  federal  courts.^*  Sev- 
eral plaintiffs  who  are  citizens  of  different  states  as  between  themselves 
may  sue  a  citizen  of  another  state  in  the  district  of  which  he  is  an  in- 
habitant.*^ "Where  a  suit  is  brought  by  one  or  more  n-xcmbers  of  a 
class  on  behalf  of  all  other  members  of  the  class,  jurisdiction  is  not 
ousted  by  the  lack  of  diversity  of  citizenship  between  the  defendants 
and  persons  of  the  class  not  actually  made  parties  plaintiff,  but  as  to 
the  latter  there  is  no  jurisdiction.'*^ 

8.  Formal,  Necessary  and  Indispensable  Parties.  —  The  citizen- 
ship of  the  real  party  in  interest,  rather  than  that  of  merely  nominal 
parties,  is  controlling,*''  and  the  joinder*^  of  merely  formal  parties,  or 


persons."  Knight  v.  Lutcher  &  Moore 
Lumber  Co.,  136  Fed.  404,  69  C.  C.  A. 
248.  And  see,  Wilson  i.  Oswego  Tp., 
151  U.  S.  56,  64,  14  Sup.  Ct.  259,  38 
L.  ed.  70,  also  the  title  "Removal  of 
Causes." 

43.  Cuebas  v.  Cuebas,  223  U.  S.  376, 

32  Sup.  Ct.  277,  56  L.  ed.  476;  Florida 
C.  &  P.  R.  Co.  V.  Bell,  176  U.  S.  321, 
332,  20  Sup.  Ct.  399,  44  L.  ed.  486; 
Smith  V.  Lyon,  133  U.  S.  315,  10  Sup. 
Ct.  303,  33  L.  ed.  635;  Susquehanna, 
etc..  Coal  Co.  v.  Blatchford,  11  Wall. 
(U.  S.)  172,  20  L.  ed.  179;  Tug  River 
Coal  &  Salt  Co.  v.  Brigel,  67  Fed.  625, 
14  C.  C.  A.  577. 

[a]  Where  one  of  two  plaintiflfs  is 
a  citizen  of  the  district  of  Columbia, 
there  is  no  jurisdiction.  Hooe  f.  Jam- 
ieson,  166  U.  S.  395,  17  Sup.  Ct.  596, 
41  L.  ed.  1049;  Harrington  v.  Atlantic 
&  P.  Tel.  Co.,  185  Fed.  493,  107  C.  C.  A. 
593,  reversing  143  Fed.  329. 

44.  Cincinnati,  X.  0.  &  T.  P.  E.  Co. 
V.  Bohon,  200  U.  S.  221,  26  Sup.  Ct. 
166,  50  L.  ed.  448;  Alabama  Great  So. 
R.  Co.  f.  Thompson,  200  U.  S.  206,  26 
Sup.  Ct.  161,  50  L.  ed.  441;  Smith  v. 
Lyon,  133  U.  S.  315,  10  Sup.  Ct.  303, 

33  L.  ed.  635;  Susquehanna,  etc..  Coal 
Co.  V.  Blatchford,  11  Wall.  (U.  S.)  172, 
20  L.  ed.  179;  Tug  River  Coal  &  Salt 
Co.  V.  Brigel,  67  Fed.  625,  14  C.  C.  A. 
577;     Chase  v.  Lathrope,  254  Fed.  713. 

[a]  Where  one  of  several  defend- 
ants is  a  citizen  of  a  territory,  there 
is  no  jurisdiction.  Watson  v.  Bonfils, 
116  Fed.  157,  53  C.  C.  A.  535. 

45.  Sweenev  v.  Carter  Oil  Co.,  199 
U.  S.  252,  26  Sup.  Ct.  55,  30  L.  ed.  178. 

46.  Supreme  Tribe  of  Ben  Hur  v. 
Cauble,  264  Fed.  247. 

47.  Mexican  Cent.  R.  Co.  r.  Eekman, 
187  U.  S.  429,  23  Sup.  Ct.  211,  47  L.  ed. 


245;  Brown  v.  Denver  Omnibus  &  Cab 
Co.   (C.  C.  A.),  254  Fed.  560. 

[a]  In  an  action  on  a  bond  of  a 
federal  official  brought  in  the  name  of 
the  United  States,  the  citizenship  of 
the  relator,  for  whose  benefit  the  action 
is  brought,  controls.  Howard  v.  United 
States,  184  U.  S.  676,  680,  22  Sup.  Ct. 
543,  46  L.  ed.   754. 

[b]  In  an  action  in  the  name  of  the 
state  on  the  relation  of  an  individual, 
the  citizenship  of  the  latter  controls. 
Indiana  v.  Glover,  155  U.  S.  513,  517, 
15  Sup.  Ct.  186,  39  L.  ed.  43.  See  also, 
Maryland   v.   Baldwin,    112   U.    S.    490, 

5  Sup.   Ct.  278,  28  L.  ed.  822. 

[c]  Where  the  state  is  the  real  party 
in  interest  in  a  suit  by  one  of  its  of- 
ficers, there  is  no  jurisdiction  on  the 
ground  of  diversity  of  citizenship, 
though  the  state  is  not  nominally  a 
party.     Ferguson  v.  Ross,  38  Fed.  161, 

48.  Blackburn  v.  Portland  Gold 
Min.  Co.,  175  U.  S.  571,  575,  20  Sup. 
Ct.  222,  44  L.  ed.  276;  Wormley  v. 
Wormley,  8  Wheat.  (U.  S.)  421,  451,  5 
L.  ed.  651;     Brown  v.  Denver  Omnibus 

6  Cab  Co.  (C.  C.  A.),  254  Fed.  560; 
Stephens  v.  Smartt,  172  Fed.  466,  472; 
State  V.  Alleghany  Oil  Co.,  85  Fed.  870. 

[a]  Will  Not  Prevent  RemovaL 
Bacon  v.  Rives,  106  U.  S  99,  1  Sup. 
Ct.  3,  27  L.  ed.  69;  Turk  v.  Illinois 
Cent.  R.  Co.,  193  Fed.  252;  Groel  v. 
United  Electric  Co.,  132  Fed.  252.  See 
also  the  title  "Removal  of  Causes." 

[b]  Presence  of  a  Merely  Nominal 
Party  May  Be  Disregarded.  —  Watson 
V.  Bonfils,  116  Fed.  157,  53  C.  C.  A. 
535;  Federal  Min.  &  S.  Co.  v.  Bunker 
Hill  &  S.  M.  &  C.  Co.,  187  Fed.  474; 
Bagenas  v.  Southern  Pac.  Co.,  180  Fed. 
887.  See  Burlington  Trust  Co.  v. 
Porter,  187  U.  S.  641,  23  Sup.  Ct.  841, 
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their  nonjoinder,*^  will  not  defeat  jurisdiction.  In  a  suit  involving 
the  original  jurisdiction  of  a  federal  court,  as  distinguished  from 
the  right  of  removal,  it  has  been  held  that  the  citizenship  of  a  proper 
party  who  is  actually  joined  must  be  considered,  though  he  is  not  a 
necessary  or  indispensable  party,  and  might  have  been  omitted,^" 
though  other  authorities  follow  the  rule  prevailing  in  removal  cases 
"where  only  indispensable  parties  are  considered.^^  Merely  proper 
parties,^^  and  even  necessary,  as  distinguished  from  indispensable 
parties,^^  are  not  required  to  be  joined  when  the  result  would  be  to 


47   L.    ed.   345;      White    r.    Chase,   201 
Fed.  896,  120  C.  C.  A.  194. 

[c]  But  one  compelled  to  join  and 
joined  in  an  action,  and  having  a  sub- 
stantial interest  therein,  is  not  a  nom- 
inal, but  a  necessary  and  indispensable 
party,  whose  citizenship  must  be  con- 
sidered. Gaugler  v.  Chicago,  M.  &  P. 
S.  R.  Co.,  197  Fed.  79. 

[d]  Trustees  are  not  nominal  parties 
in  a  suit  to  foreclose  a  trust  deed. 
Eust  V.  Brittle  Silver  Co.,  58  Fed.  611, 
7  C.  C.  A.  389;  Allen-West  Com.  Co.  v. 
Brashear,   176  Fed.   119. 

[e]  The  mere  presence  on  the  rec- 
ord, of  the  state  as  a  party  plaintiff 
will  not  defeat  jurisdiction  where  it 
appears  that  it  has  no  real  interest  in 
the  controversy.  It  is  the  duty  of  the 
court  to  determine  whether  the  state  is 
an  actual  party  plaintiff  by  a  con- 
sideration of  the  nature  of  the  case  as 
presented  by  the  whole  record,  and  not 
merely  by  an  inspection  of  the  nominal 
parties.  Ex  parte  Nebraska,  209  U.  S. 
436,  444,  28  Sup.  Ct.  581,  52  L.  ed. 
876. 

49.  Blackburn  v.  Portland  Gold  Min. 
Co.,  175  U.  S.  571,  575,  20  Sup.  Ct.  222, 
44  L.  ed.  276.     See  infra,  II,  F,  9. 

50.  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Baltimore  &  O.  R.  Co.,  61  Fed.  705, 
10  C.  C.  A.  20;  Stephens  v.  Smartt,  172 
Fed.  466,  472. 

[a]  The  joinder  of  a  citizen  of  a 
territory,  who  is  a  proper  party,  as  a 
defendant  will  defeat  jurisdiction  even 
though  he  is  ^  not  an  indispensable 
partv.  Watsoii  v.  Bonfils,  116  Fed. 
157,  53  C.  C.  A.  535.  See  Burlington 
Trust  Co.  r.  Porter,  187  U.  S.  641,  23 
Sup.    Ct.    841,   47   L.    ed.    345. 

51.  Jennings  r.  United  States  (C.  C. 
A.),  264  Fed.  399;  Brown  v.  Denver 
Omnibus  fr  Cab  Co.  (C.  C.  A.),  254  Fed. 
560;  Weiland  v.  Pioneer  Irr.  Co.,  238 
Fed.  519,  151  C  C.  A.  455;  Hawes  v. 
First   Nat.   Bank,   229   Fed.   51,  143   C. 
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C.  A.  645.  See  the  title  ''Removal  of 
Causes,"  and  the  following  cases: 
Fritzlen  v.  Boatmen's  Bank,  212  U.  S. 
."',64,  373,  29  Sup.  Ct.  366,  53  L.  ed. 
551;  Geer  v.  Mathieson  Alkali  Works, 
190  U.  S.  428,  23  Sup.  Ct.  807,  47  L.  ed. 
1122;  Barney  v.  Latham,  103  U.  S. 
205,  212,  26  L.  ed.  514;  Boatmen's 
Bank  r.  Fritzlen,  135  Fed.  650,  68  C.  C. 
A.  288  (certiorari  denied,  198  U.  S.  586, 
25  Sup.  Ct.  803.  49  L.  ed.  1174);  Iowa 
Lillooet  Gold  Min.  Co.  v.  Bliss,  144  Fed. 
446. 

52.  Coca-Cola  Co.  v.  Deacon  Brown 
Bottling-  Co.,  200  Fed.  105;  Federal 
Min.  &  S.  Co.  r.  Bunker  Hill  &  S.  M. 
&  C.  Co.,  187  Fed.  474. 

[a]  Jurisdiction  is  not  defeated  be- 
cause persons  interested  who  are  not 
necessary  parties  are  not  joined.  Lit- 
tle r.  Giles.  118  TT.  S.  596,"  603,  7  Sup. 
Ct.  32,  30  L.  ed.  269. 

[b]  May  omit  him  and  allege  that 
his  presence  would  defeat  jurisdiction. 
Watson  V.  Bonfils,  116  Fed.  157,  53  C. 
C.  A.  535.  See  Burlington  Trust  Co.  v. 
Porter,  187  U.  S.  641,  23  Sup.  Ct.  841, 
47  L.  ed.  345. 

[c]  Under  equity  rule  39  (198  Fed. 
xxix,  8  Standard  Proc.  505)  where  it 
appears  to  the  court  that  the  presence 
of  persons  who  would  otherwise  be 
proper  parties  to  the  suit  would  oust 
the  jurisdiction  of  the  court  as  to  the 
parties  before  it,  the  court  may,  in  its 
discretion,  proceed  in  the  cause  with- 
out making  them  parties,  and  in  such 
ease  the  decree  shall  be  without  pre- 
judice to  the  rights  of  the  absent  par- 
ties. The  same  provision  appeared  in 
rule  47  of  the  old  rules.  City  of  Den- 
ver r.  Mercantile  Trust  Co.,  201  Fed. 
790,  120  C.  C.  A.  100;  Sioux  City  T. 
R.  &  W.  Co.  V.  Trust  Co.  of  N.  A.,  82 
Fed.  124,  27  C.  C.  A.  73;  Grove  v. 
Grove,  93  Fed.  865. 

53.  Helm  v.  Zarecor,  222  U.  S.  32, 
32    Sup.    Ct.    10,    56    L.    ed.    77    (their 
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defeat  jurisdiction,  nor  will  proper  parties  be  permitted  to  intervene 
under  such  circumstances.^*  Where  the  presence  of  an  unnecessary- 
party  plaintiff  or  defendant  would  defeat  jurisdiction,  he  may  lie 
eliminated  under  proper  circumstances  by  amendment  or  dismissal.^^ 
If  the  joinder  of  an  indispensable  party  wnll  defeat  jurisdiction,  the 
parties  must  proceed  in  a  state  court. °'' 

9.  Improper,  Fraudulent,  or  Collusive  Making  or  Joinder  of 
Parties.  —  Jurisdiction  is  not  defeated  by  the  fraudulent  joinder  of 
a  part}^  for  the  sole  purpose  of  defeating  it,  as  where  the  purpose  is  to 
prevent  a  removal  from  the  state  to  a  federal  court. ^^  Likewise  juris- 
diction cannot  be  conferred  by  improperly  or  collusively  making  or 
joining  parties  either  plaintiff  or  defendant  for  the  purpose  of  creating 
a  ease  cognizable  in  the  federal  courts. ^^  Jurisdiction  cannot  be  con- 
ferred by  joining  as  a  defendant  rather  than  as  a  co-plaintiff,  one  whose 
interests  are  entirely  with  the  plaintiff.^®  But  the  plaintiff  cannot  be 
prevented  from  making  defendants  those  against  whom  he  seeks  sub- 
stantial relief,*^°  and  the  mere  fact  that  the  interests  and  sympathies  of 
persons  who  are  properly  made  defendants  may  be  to  some  extent  with 
the  plaintiff  does  not  defeat  jurisdiction,"  unless  the  circumstances  are 


omission  will  not  defeat  jurisdiction) ; 
Coca-Cola  Co.  i".  Deacon  Brown  Bott- 
ling Co.,  200  Fed.  105,  where  complete 
justice  can  be  done  as  between  those 
made  parties.     See  infra,  II,  F,  9^ 

54.  Kaus  f.  American  Surety  Co., 
]99  Fed.  972.  See  Clauss  v.  Palmer 
Union  Oil  Co.,  213  Fed.  286.  Compare, 
supra,  II,  F,  5. 

55.  See  supra,  II,  H,  5. 

56.  Harris  &  Stevens  Corp.  v.  Tarr 
&  McComb,  251  Fed.  570,  163  C.  C.  A. 
564;  Carson  v.  Allegany  Window  Glass 
Co.,   189   Fed.    791,    809. 

57.  Chicago,  R.  I.  &  P.  E.  Co.  v. 
Sehwyhart,  227  U.  S.  184,  33  Sup.  Ct. 
250,  57  L.  ed.  473;  Enos  v.  Kentucky 
Distilleries  &  Warehouse  Co.,  189  Fed. 
342,  111  C.  C.  A.  74;  Clark  v.  Chicago, 
R.  L  &  P.  R.  Co.,  194  Fed.  505;  Shaf- 
fer V.  Union  Brick  Co.,  128  Fed.  97. 
See  McGarvey  v.  Butte  Miner  Co.,  199 
Fed.  671;  McAllister  v.  Chesapeake  & 
O.  R.  Co.,  198  Fed.  660,  and  22  Stand- 
ard   Proc.    801. 

58.  See  Jud.  Code  §37,  Comp.  St. 
]916,  §  1019,  and  the  following  cases: 
Board  of  Comrs.  v.  Dudley,  173  U.  S. 
243,  19  Sup.  Ct.  398.  43  L.  ed.  684; 
City  of  Detroit  v.  Dean,  106  U.  S.  537, 
1  Sup.  Ct.  560,  27  L.  ed.  300;  Lind- 
auer  v_  Compania  Palomas,  etc.,  247 
Fed.  428,  159  C.  C.  A.  482  (certiorari 
denied  in  246  U.  S.  670,  38  Sup.  Ct. 
345,  62  L.  ed.  931);  Williams  v.  City 
Bank   &  Trust   Co.,  186  Fed.  419,   108 


C.  C.  A.  341;  Cerri  v.  Akron-People's 
Tel.  Co.,  219  Fed.  285;  Marvin  v.  Ellis, 
9  Fed.  367. 

Objections  and  dismissal  for  im- 
proper or  collusive  making  or  joinder 
of  parties  to  confer  jurisdiction,  see 
infra,  II,  G. 

[a]  Colorabl©  Transfer.  —  Where 
there  is  a  simulated  and  collusive 
transfer  of  a  cause  of  action  in  order 
to  confer  jurisdiction.  Lake  County 
Com'rs  V.  Dudley,  173  U.  S.  243,  350, 
19  Sup.  Ct.  398,  43  L.  ed.  684;  Deput- 
ron  V.  Young,  134  U.  S.  241,  251,  10  Sup. 
Ct.  539,  33  L.  ed.  923;  Kreider  v.  Cole, 
149  Fed.  647,  79  C.  C.  A.  339.  See 
infra,  II,  F,  14. 

[b]  Mistake.  —  An  action  by  an 
alien  will  not  be  dismissed  bec'ause 
the  declaration  mistakenly  states  that 
he  is  a  citizen  of  a  certain  state.  Betz- 
oldt  V.  American  Ins.  Co.,  47  Fed.  705. 

59.  Dawson  v.  Columbia  Ave.  Sav. 
Fund,  Safe  Dep.  Tit.  &  Tr.  Co.,  197 
U.  S.  178,  25  Sup.  Ct.  420,  49  L.  ed. 
713;  Rich  v.  Brav,  37  Fed.  273,  2  L. 
R.  A.  225. 

As  to  alignment  of  parties  in  ac- 
cordance with  their  real  interest,  see 
infra,    IT,   F,   10. 

60.  Garrett  v.  New  York  Transit  & 
Term.  Co.,  29  Fed.  129.  See  also  Reavis 
r.  Reavis,  98  Fed.  145,  and  infra,  II, 
F,  10. 

61.  Sharp  v.  Bonham,  213  Fed.  660; 
Beldmg  v.   Gaines,   37   Fed.   817.      See 
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such  that  they  should  be  aligned  as  parties  with  the  plaintiff."  The 
mere  non-joinder  of  proper  or  necessary  parties,  either  as  plaintiffs  or 
defendants,  whose  presence  would  defeat  jurisdiction,  is  not  coUusion,^^ 
even  though  the  omitted  parties  have  an  interest  in  and  actively  assist 
in  prosecuting  the  case,'*  unless  it  appears  that  they  are  the  real  parties 
in  interest  and  have  made  a  collusive  arrangement  with  the  plaintiff 
by  which  they  control  the  litigation."^  or  they  subsequently  intervene 
and  the  circumstances  indicate  collusion.'"  Mere  motive  alone  does  not 
constitute  collusion  where  the  facts  are  otherwise  sufficient  to  confer 
jurisdiction."  The  refusal  of  a  trustee,  or  a  corporation  to  sue,  for  the 
purpose  of  permitting  a  non-resident  cestui  qui  trust  or  stockholder  to 
resort  to  the  federal  courts,  is  not  collusive  unless  it  appears  directly 


Helm  V.  Zarecor,  222  U.  S.  32,  32  Sup. 
Ct.  10,  56  L.  ed.  77;  Niles-Bement- 
Pond  Co.  V.  Iron  Holders'  Union,  246 
Fed.  851.  Compare,  Mahon  r.  Guaranty 
Trust  &  Safe  Dep.  Co.,  239  Fed.  266, 
152  C.  C.  A.  254. 

62.  See  Hamer  v.  New  York  Rys. 
Co.,  244  U.  S.  266,  37  Sup.  Ct.  511,  61 
L.  ed.  1125,  and  infra,  II,  F,  10. 

63.  Helm  r.  Zarecor,  222  U.  S.  32, 
32  Sup.  Ct.  10,  56  L.  ed.  77,  even  thoujUi 
it  might  defeat  the  action  because  of 
the  non-joinder  if  properly  objected  to. 
Compare,  Harris  &  Stevens  Corp.  v. 
Tarr  &  McComb,  251  Fed.  570,  163  C. 
C.  A.  564,  where  the  action  was  dis- 
missed for  lack  of  jurisdiction  because 
certain  persons  who  had  not  been 
joined,  were  indispensable  parties  de- 
fendant and  citizens  of  the  same  state 
as  complainant. 

64.  Wheeler  v.  City  and  County  of 
Denver,  229  U.  S.  342,  33  Sup.  Ct.  842, 
57  L.  ed.  1219  (where  a  non-resident 
stockholder  of  corporation  brought  the 
suit  at  the  alleged  instigation  of  the 
corporation  which  agreed  to  indemnify 
him  for  the  expense  of  costs  and  coun- 
sel fees);  Consumers'  Gas  Trust  Co. 
V.  Quinby,  137  Fed.  882,  70  C.  C.  A. 
220;  New  Albanv  Waterworks  V.  Louis- 
ville Banking  Co.,  122  Fed.  776,  58  C. 
C_  A.  576.  See  Chicago  v.  Mills,  204 
IT.  S.  321,  27  Sup.  Ct.  286,  51  L.  ed. 
504. 

[a]  An  amendment  to  omit  one  of 
two  joint  complainants  whose  interests 
are  separate  but  identical,  to  secure 
the  requisite  diversity  of  citizenship, 
does  not  make  the  amended  bill  de- 
murrable for  collusion  even  though  it 
recites  that  the  omitted  complainant 
consents  to  the  relief  sought  and  to  all 
proceedings  had  or  decree  made  or  that 
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may  be  made  in  the  case.  Mathieson 
V.  Craven,  164  Fed.  471.  See  supra, 
II,  A,  2. 

65.  Wheeler  v.  City  and  County  of 
Denver,  229  U.  S.  342,  33  Sup.  Ct. 
842,  57  L.  ed.  1219;  Cashman  v.  Ama- 
dor &  S.  Canal  Co.,  118  U.  S.  58,  6 
Sup.  Ct.  926.  30  L.  ed.  72;  Williams  v. 
City  Bank  &  Tr.  Co.,  186  Fed.  419,  108 
C.  C.  A,  341,  writ  of  certiorari  denied 
in  223  U.  S.  727,  32  Sup.  Ct.  526,  56 
L.  ed.  632. 

66.  Clauss  V.  Palmer  Union  Oil  Co.. 
222  Fed.  870,  138  C.  C.  A.  296.  But 
see  supra,  II,  A,  2;  II,  F,  5. 

67.  Wheeler  v.  City  and  County  of 
Denver,  229  U.  S.  342,  33  Sup.  Ct.  842, 
57  L.  ed.  1219;  hi  re  Reisenberg,  208 
U.  S.  90,  28  Sup.  Ct.  219,  52  L.  ed.  403; 
Chicago  V.  Mills,  204  U.  S.  321,  27  Sup. 
Ct.  286,  51  L.  ed.  504;  But  see  Cerri 
V.  Akron-People's  Tel.  Co.,  219  Fed. 
285;  Goff's  Admr.  v.  Norfolk  &  W.  R. 
Co.,  36  Fed.  299. 

Motive  in  acquiring  citizenship,  see 
supra,  II,  F,  6. 

[a]  The  mere  fact  that  both  parties 
may  desire  to  resort  to  the  federal 
courts  does  not  defeat  jurisdiction. 
Stephens  v.  Ohio  State  Tel.  Co.,  240 
Fed.  759  (parties  agreed  to  submit 
their  controversy  to  federal  court); 
Mercantile  Tr.  Co.  v.  Texas  &  P.  R. 
Co.,  51  Fed.  529.  See  In  re  Reisenberg, 
208  U.  S.  90,  28  Sup.  Ct.  219,  52  L.  ed. 
403,  where  defendant  admitted  the  al- 
legations of  the  bill  and  united  in  the 
request   for   a   receiver. 

[b]  But  where  there  is  no  real  con- 
troversy between  the  parties  who  col- 
lusively  resort  to  the  federal  court  to 
avoid  the  effect  of  state  decisions,  the 
action  will  be  dismissed.  Stephens  v. 
Smart,  172  Fed.  466. 
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or  inferentially  that  there  was  some  agreement  or  arrangement  to  effect 
snch  a  purpose,®^  or  no  reason  is  assigned  for  the  refusal  to  sue,  and  the 
trustee  or  corporation  has  a  real  interest  in  the  suit  making  it  a  neces- 
sary party  and  requiring  its  alignment  with  the  plaintiff.®^  The  organ- 
ization of  a  corporation  by  the  real  parties  in  interest,  m.erely  for  the 
purpose  of  enabling  it  to  resort  to  the  federal  courts  on  the  ground  of 
diversity  of  citizenship,  is  collusive.'''"  The  improper  joinder  of  parties 
does  not  defeat  Jurisdiction  as  to  those  parties  properly  before  the 
court/^ 

10.  Alignment  of  Parties.  —  In  determining  whether  the  requisite 
diversity  of  citizenship  exists,  the  formal  arrangement  of  parties  .iiade 
by  the  declaration  or  bill  does  not  necessarily  control  ;'^  it  is  the  duty 
of  the  court  to  align  them  according  to  the  actual  controversy,"^  espec- 
ially when  the  arrangement  is  a  mere  device  to  confer  jurisdiction 


68.  Mills  r.  Chicago,  143  Fed.  430, 
affirmed  ia  Chicago  v.  Mills,  204  U.  S. 
321,  27  Sup.  Ct.  2S6,  51  L.  ed.  504.  See 
Pond  v.  Vermont  Yal.  E.  Co.,  12  Batchf. 
2S0,  19  Fed.  Gas.  No.  11,265  Compare, 
Clauss  V.  Palmer  Union  O'il  Co.,  222 
Fed.  870,  138  C.  C.  A.  296  (subsequent 
intervention  by  resident  stockholders 
holding  most  of  the  stock) ;  First  Nat. 
Bank  f.  Eadford  Trust  Co.,  80  Fed. 
569,  26  C.  C.  A.  1. 

[a]  Eut  the  pleadings  must  show  an 
absence  of  collusion.  Quincy  v.  Steel, 
120  U.  S.  241,  7  Sup.  Ct.  520,  30  L.  ed. 
624. 

69.  Hamer  v.  New  York  Eys.  Co., 
244  U.  S.  266,  37  Sup.  Ct.  511,  61  L.  ed. 
1123,  distinguishing  the  cases  "where 
the  refusal  to  sue  was  part  of  a  fraud- 
ulent participation  in  the  wrongdoing 
and  where  the  trustee  or  corpor- 
ation in  effect  ranged  itself  in  opposi- 
tion to  the  relief  sought. 

Alignment  of  parties  where  corpor- 
ation or  trustee  is  made  defendant,  see 
infra,  II,  F,  10. 

[a]  If  the  proper  parties  would  not 
have  sued  under  any  circumstances  the 
fact  that  their  refusal  is  based  on  a 
fear  that  they  could  not  obtain  justice 
in  a  state  court  and  that  they  are 
friendly  to  the  action  in  the  federal 
court,  does  not  constitute  collusion. 
Bowdoin  College  v.  Merritt,  63  Fed. 
213. 

70.  Southern  Eealty  Inv.  Co.  v. 
Walker,  211  U.  S.  603,  29  Sup.  Ct.  211, 
53  L.  ed.  346;  Miller  v.  East  Side 
Canal  &  Trr.  Co.,  211  U.  S.  293,  29  Sup. 
Ct.  Ill,  53  L.  ed.  189;  Lehigh  Min  & 
Mfg.  Co.  V.  Kelly,  160  U.  S.  327, '16 
Sup.  Ct.  307,  40  L.  ed.  444;     Phoenix- 


Buttes  Gold  Min.  Co.  v.  Winstead,  226 
Fed.  855.  Compare,  Acord  v.  Western 
Pocahontas  Corp.,  156  Fed.  989,  decree 
affirmed  in  174  Fed.  1019,  98  C.  C.  A. 
625,  certiorari  denied  in  215  IT.  S.  607, 
30   Sup.  Ct.  408,   54  L.  ed.  346. 

As  to  colorable  transfer,  see  infra,  II, 
F,  14. 

71.  Carneal  f.  Banks,  10  Wheat.  (U. 
S.)  181,  6  L.  ed.  297;  Iowa  Lillooet 
Gold  Min.  Co.  v.  Bliss,  144  Fed.  446. 
See  Paint  Creek  Co.  f.  Gallego  Coal  & 
Land  Co.,  166  Fed    62,  91  C.  G.  A.  648. 

72.  Helm  r.  Zarccor,  222  U.  S.  32, 
32  Sup.  Ct.  10,  56  L.  ed.  77;  Dawson 
r.  Columbia  Ave.  Sav.  Fund,  Safe  Dep. 
Title  &  Trust  Co.,  197  U.  S.  178,  25 
Sup.  Ct.  420,  49  L.  ed.  713;  Cutting  v. 
Woodward  (C.  C.  A.),  255  Fed.  633; 
Brown  i:  Denver  Omnibus  &  Cab  Co. 
(C.  C.  A.),  254  Fed.  560;  First  Nat. 
Bank  v.  Eadford  Trust  Co.,  80  Fed. 
569,  26  C.  C.  A.  1;  Federal  Min.  & 
S.  Co.  V.  Bunker  Hill  &  S.  M.  &  C.  Co., 
1S7  Fed.  474;  Allen- West  Commission 
Co.  V.  Brashear,  176  Fed.  119;  Stewart 
r.  Mitchell,  172  Fed.  905;  Groel  V. 
United  Electric  Co.,  132  Fed.  252; 
Johnson  v.  Ford,  109  Fed.  oOl. 

73.  Helm  r.  Zarecor,  222  U.  S.  32, 
32  Sup.  Ct.  10,  56  L.  ed.  77;  Steele  v. 
Culver,  211  U.  S.  26,  29  Sup.  Ct.  9,  53 
L.  ed.  74;  Dawson  f.  Columbia  Ave. 
Sav.  Fund,  S.  D.,  T.  &  T.  Co.,  197  U.  S. 
178,  25  Sup.  Ct.  420,  49  L.  ed.  713; 
Evers  f.  Watson,  156  U.  S.  527,  532,  15 
Sup.  Ct.  430,  39  L.  ed.  520;  Pacific  E. 
Go.  V.  Ketehum,  101  U.  S.  289,  25  L.  ed. 
9.32;  Brown  r.  Denver  Omnibus  &  Cab 
Go.  (C.  C.  A.),  254  Fed.  560;  Thomas 
V.  Anderson,  223  Fed.  41,  138  C.  C.  A. 
405;     Mann  v.  Gaddie,  158  Fed.  42,  88 
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which  would  not  otherwise  exist/*  Thus,  persons  made  defendants 
whose  interests  are  tlie  same  as  those  of  the  complainants  must  l)e  re- 
garded as  complainants  for  the  purpose  of  determining  the  question  of 
jurisdiction,^^  and  this  is  true  though  they  are  made  defendants  be- 


C.  C.  A.  1;  Monmoutli  In  v.  Co.  v. 
Means,  151  Fed.  159,  164,  80  C.  C  A. 
527;  First  Nat.  Bank  v.  Eadford  Trust 
Co.,  80  Fed.  5C9,  26  C.  C.  A.  1;  Tug 
Eiver  Salt  &  Coal  Co.  v.  Brigcl,  67  Fed. 
625,  14  C.  C.  A.  577;  Shipp  v.  Williams, 
62  Fed.  4,  10  C.  C.  A.  247;  Federal 
Min.  &  S.  Co.  V.  Bunker  Hill  &  S.  M.  & 
C.  Co.,  1S7  Fed  474;  Allen-West  Com- 
mission Co.  V.  Brashear,  176  Fed.  119; 
Stewart  v.  Mitchell,  172  Fed.  905; 
Stephens  v.  Smart,  172  Fed.  466;  Groel 
17.  United  Electric  Co.,  132  Fed.  252; 
Johnson  v.  Ford,  109  Fed.  501. 

[a]  The  court  will  look  "beyond  the 
pleaaiiigs  and  arrange  the  parties  ac- 
cording to  their  sides  in  the  dispute. 
Dawson  v,  Columbia  Ave.  Sav.  Fund, 
Safe  Dep.,  Title  &  Trust  Co.,  197  U.  S. 
178,  25  ISup.  Ct.  420,  49  L.  ed.  713. 

[b]  Cue  who  is  made  a  defendant 
merely  as  a  title  holder  or  instrumental- 
ity, the  control  of  which  is  the  matter 
in  dispute,  cannot  be  aligned  with  the 
complainant  so  as  to  defeat  jurisdic- 
tion, since  to  do  so  would  in  effect 
decide  the  merits  in  advance.  Helm  v. 
Zarecor,  222  U.  S.  32,  32  Sup.  Ct.  10, 
56  L.  ed.  77.  See  also  Sharpe  v.  Bon- 
ham,  224  U.  S.  241,  32  Sup.  Ct.  420,  56 
L.  ed.  747;  Carroll  v.  Chesapeake  & 
O.  Coal  Agency  Co.,  124  Fed.  305,  61 
C.  C.  A.  49;  Vonnegut  Mach.  Co.  v. 
Toledo  Mach.  &  Tool  Co.,  203  Fed.  192; 
Dail-Overland  Co.  v.  Willys-Overland, 
263  Fed.  171;  Niles-Bement-Pond  Co. 
V.  Iron  Moulders'  Union,  246  Fed.  851; 
Sharp  V.  Bonham,  213  Fed.  660. 

[c]  The  prayer  of  the  complaint 
may  be  looked  to.  "If  no  relief  is 
sought  against  a  defendant,  such  de- 
fendant should  ordinarily  be  treated  as 
a  plaintiff."  Mahon  v.  Guaranty  Trust 
&  Safe  Dep.  Co.,  239  Fed.  266,  152  C. 
C.   A.   254. 

[d]  In  a  suit  hy  a  mortgagee  against 
the  mortgagor  and  its  striking  em- 
ployees to  prevent  the  latter  from 
breaking  their  contract  of  employment, 
the  mortgagor  was  aligned  with  the 
complainant,  Mahon  v.  Guaranty  Tr. 
&  Safe  Dep.  Co.,  239  Fed.  266,  152  C. 
C.    A.    254.       Compare,     Niles-Bement- 
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Pond  Co.  V.  Iron  Moulders'  Union,  246 
Fed.  851. 

74.  Hamer  t'.  New  York  Eys.  Co., 
244  U.  S.  266,  37  Sup.  Ct.  511,  61  L.  ed. 
1125;  Stewart  f.  Mitchell,  172  Fed. 
905;  Kemmerer  i".  Ilaggerty,  139  Fed. 
693.  See  Dawson  v.  Columbia  Ave. 
Sav.  Fund,  Safe  Dep.,  Title  &  Trust 
Co.,  197  U.  S.  178,  25  Sup.  Ct.  420,  49 
L.  ed.  713;  Hirsch  v.  Independent  Steel 
Co.,  196  Fed.  104,  110,  94  C.  C.  A.  659, 
and  supra,  II,  F,  9. 

75.  Stewart  r.  Mitchell,  172  Fed. 
005;  Boston  Safe  Deposit  &  Trust  Co. 
V.  City  of  Racine,  97  Fed.  817. 

Compare,  Fitz  Gerald  v.  Thompson, 
222  U.  S.  555,  32  Sup.  Ct.  185,  56  L.  ed. 
314;  Niles-Bement-Pond  Co.  V.  Iron 
Moulders'  Union,   216  Fed.  851. 

[a]  Where  relief  must  necessarily 
"be  for  the  benefit  of  one  of  the  defend- 
ants as  well  as  for  one  of  the  plain- 
tiffs, and  she,  by  her  answer  ranges 
herself  on  the  side  of  the  plaintiffs, 
there  is  no  jurisdiction  if  she  is  a  citi- 
zen of  the  same  state  as  the  other  de- 
fendant. Blacklock  v.  Small,  127  U. 
S.  96,  104,  8  Sup.  Ct.  1096,  32  L.  ed.  70. 
See  Lindauer  v.  Compania  Palomas, 
etc.,  247  Fed.  428,  159  C.  C.  A.  482, 
certiorari  denied  in  246  U.  S.  670,  38 
Sup.  Ct.  345,  62  L.  ed.  931. 

[b]  In  a  stockholder's  suit  (1) 
upon  a  right  of  action  in  favor  of  the 
corporation,  the  corporation  will  be 
aligned  with  the  defendants  whenever 
the  officers  or  persons  controlling  it  are 
shown  to  be  opposed  to  the  object 
sought  by  the  complainant.  When 
such  opposition  does  not  appear,  it 
will  be  aligned  with  the  comj^lainant. 
Groel  r.  United  Electric  Co.,  132  Fed. 
252,  263.  See  also  Hamer  v.  New 
York  Eys.  Co.,  244  U.  S.  206,  37  Sup. 
Ct.  511,  61  L.  ed.  1125;  Whitaker  v. 
Whitaker  Iron  Co.,  238  Fed.  980;  Bail- 
lie  V.  Backus,  230  Fed.  711;  Kelly  v. 
Mississippi  Eiver  Coaling  Co.,  175  Fed. 
482;  Gage  v.  Eiverside  Trust  Co.,  150 
Fed.  1002;  Waller  r.  Color,  125  Fed. 
821;  Eedfield  v.  Baltimore  &  O.  E.  Co., 
124  Fed.  929.  (2)  The  fact  that  the 
ultimate  interest  of  the  corporate  de- 
fendant may  be  the  same  aa  that  of 
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cause  of  their  refusal  to  join  as  complainants.''^  But  that  it  would  be 
to  tlie  real  financial  interest  of  a  defendant  if  the  plaintiff  should  pre- 
vail is  not  alone  controlling,  if  his  conduct  is  such  as  to  align  him  as  a 
joint  wrongdoer  Avith  the  other  parties  defendant/" 

The  general  rule  applies  both  in  eases  originally  brought  in  the  fed- 
eral courts  and  in  those  removed  from  state  courts.'^^  But  in  aligning 
the  parties  regard  must  be  had  to  the  rules  as  to  what  parties,  whether 
formal,  proper,  or  indispensable,  will  be  considered  for  jurisdictional 
purposes. '^^ 

11-  Suits  by  and  against  Persons  Acting  in  a  Representative 
Capacity.  —  In  suits  by  or  against  persons  acting  merely  in  a  repre- 
sentative capacity,^"  such,  for  instance,  as  executors  or  administrators,^^ 


the  complaining  stockholders  does  not 
require  that  it  be  grouped  on  the  side 
of  the  complainants,  where  the  bill  al- 
leges that  it  is  under  a  control  an- 
tagonistic to  complainants,  and  is  made 
to  act  in  a  way  detrimental  to  their 
rights.  Doctor  v.  Harrington,  196  U. 
S.  579,  25  Sup.  Ct.  355,  49  L.  ed  606; 
Howard  r.  National  Tel.  Co.,  182  Fed. 
215,  220.  See  also  Venner  f.  Great 
Northern  E.  Co.,  209  U.  S.  24,  28  Sup. 
Ct.   328,   52  L.   ed.   666. 

[c]  To  sustain  jurisdiction  the  court 
may  realign  the  parties,  treating  a  de- 
fendant as  a  complainant.  Kelly  v. 
Dolan,  218  Fed.  966.  decree  affirmed  in 
233  Fed.  635,  147  C.  C.  A.  443. 

76.  Hamer  f.  New  York  Evs.  Co., 
244  U.  S.  266,  37  Sup.  Ct.  511,  61  L.  ed, 
1125;  Menefee  r.  Frost,  123  Fed.  633. 
Ccmpare,  supra,  11,  F,  9. 

[a]  In  a  legatee's  suit  for  the  ap- 
pointment of  a  receiver  of  the  estate, 
based  on  alleged  collusion  on  the  part 
of  the  executor  and  failure  to  include 
all  the  property  of  the  estate  in  his 
inventory,  other  legatees  who  are  made 
defendants  because  they  refuse  to  join 
as  complainants,  must  be  aligned  on 
the  side  of  the  com.plainant.  Johnson 
V.  Ford,  109  Fed.  501. 

[b]  Trustees  made  defendants  in  a 
suit  to  foreclose  a  trust  deed  (1)  be- 
cause of  their  refusal  to  act,  are  ordin- 
arily for  jurisdictional  purposes  to  be 
regarded  as  complainants,  because  their 
interests  are  not  antagonistic  to  those 
of  the  complainant.  Brown  v,  Denver 
Omnibus  &  Cab  Co.  (C.  C.  A.),  254  Fed. 
560;  First  Nat.  Bank  v.  Eadford  Trust 
Co.,  80  Fed.  569,  26  C.  C.  A.  1;  Shipp 
)•.  Williams,  62  Fed.  '4,  10  C.  C.  A.  247; 
Allen-West  Commission  Co.  t;.  Brashear, 
176   Fed.   119.      (2)    Especially   is   this 

21 


true  where  after  suit  is  brought  they 
voluntarily  align  themselves  with  the 
complainants.  Hamer  v.  New  York 
Evs.  Co.,  244  U.  S.  266,  37  Sup.  Ct.  511, 
61  L.  ed.  1125;  Pacific  E.  Co.  v.  Ketch- 
urn,  101  r.  S.  280,  299,  25  L.  ed.  932. 
(3)  But  where  the  bill  seeks  to  ex- 
clude all  other  beneficiaries  than  the 
one  suing  from  equal  benefits  of  the 
trust,  the  trustee  represents  all  the 
beneficiaries  and  should  be  regarded  as 
a  defendant.  First  Nat.  Bank  r.  Ead- 
ford Trust  Co.,  SO  Fed.  569,  26  C.  C.  A. 
1. 

77.  Venner  v.  Great  Northern  E. 
Co.,  209  IJ.  S.  24,  32,  28  Sup.  Ct.  328, 
o2  L.  ed.  666.  See  Hamer  t:  New  York 
Eys.  Co  ,  244  U.  S.  266,  37  Sup.  Ct.  511, 
6i  L.   ed.   1125,  and  supra,  11,  F,  9. 

78.  Shipp  V.  Williams,  62  Fed.  4,  10 
C.  C.  A.  247;  Allen-West  Commission 
Co.  V.  Brashear,  176  Fed.  119.  See  also 
the  title  "Removal  of  Causes." 

79.  See  Jennings  r.  United  States 
(C.  C.  A.),  264  Fed.  399,  and  supra.,  II, 
F,  8. 

80.  New  Orleans  v  Gaines'  Admr., 
138  IT.  S.  595,  606,  11*  Sup.  Ct.  428,  34 
L.  ed.  1102;  New  York  Evening  Post 
Co.  v.  Chaloner  (C.  C.  A.),  265  Fed. 
204. 

[a]  In  a  creditors'  suit,  the  court  is 
not  deprived  of  jurisdiction  by  the 
fact  that  some  of  the  creditors  who 
are  in  a  sense  represented  by  com- 
plainants are  citizens  of  the  same  state 
as  the  defendants.  Alsop  V.  Conway, 
ISS  Fed.  568,  576. 

Alignment  of  trustee  defendant  ia 
suit  by  beneficiary,  see  supra,  II,  F,  10. 

81.  ]\remphis  Street  E.  Co.  r.  Moore, 
243  IT.  S.  299,  37  Sup.  Ct.  273,  61  L.  ed. 
733  (affirming  Memphis  St.  E.  Co.  V. 
Bobo,  232  Fed.  708,  146  C.  C.  A.  634); 
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trustees  ^^  euardians.^^  or  receivers,^*  their  citizenship  rather  than  that 
of  the  person  represented,  controls.  The  applicability  of  the  rule  does 
not  depend  upon  whether  title  is  in  the  representative.^-^  But  where  the 
representative  is  a  mere  agent  or  trustee  for  purpose  of  suit,  it  is  not 
his  citizenship  but  that  of  the  real  party  in  interest  which  controls. 
The  latter  rule  has  been  applied  to  trustees  in  bankruptcy,^^  suits  by  a 
next  friend  ««  actions  for  wrongful  death*^  brought  by  an  administrator 


Ingersoll  V.  Coram,  211  U.  S.  335,  361, 
29  Sup.  Ct.  92,  53  L.  ed.  208;  Con- 
tinental L.  Ins.  Co.  1-.  Rhoads,  119  U. 
S.  237,  7  Sup.  Ct.  193,  30  L.  ed.  380; 
Eice  V.  Houston,  13  Wall.  (U.  S.)  66,  20 
L.  ed.  484;  Susquehanna,  etc.,  Coal  Co. 
V.  Blatchford,  11  Wall.  (U.  S.)  172  20 
L  ed.  179:  Chappedelaine  v.  Decben- 
aux,  '4  Cranch  (U.  S.)  306,  2  L.  ed. 
629.  Comqmre,  Corri  v.  Akron-People  s 
Tel.    Co.,  219   Fed.   285. 

82.  Dodge  v.  Tulleys,  144  U.  S.  4ol, 
455,  12  Sup.  Ct.  728,  36  L.  ed.  501 
(citizenship  of  the  trustee  under  a 
trust  deed,  rather  than  that  of  the 
iDeneficiary,  controls  in  a  suit  to  fore- 
close) ;  Farr  v.  Ilobe-Petcrs  Land  Co., 
188  Fed.  10,  14,  110  C.  C.  A.  160;  Allen- 
West  Commission  Co.  v.  Brashcar,  176 
Fed.  119;  Village  Mills  Co.  v.  Houston 
Oil  Co.  (Tex.  Civ.  App.),  186  S.  W.  785. 

[a]  There  is  no  jurisdiction  of  a 
suit  ty  two  trustees  of  an  alien,  one  of 
•whom  is  a  citizen  of  the  same  state  as 
the  defendant.  Susquehanna,  etc.,  Coal 
Co.  v.  Blatchford,  11  Wall.  (IT.  S.)  172, 
20  L.  ed.  179. 

83.  New  York  Evening  Post  Co.  v. 
Chaloner   (C.  C.  A.),  265  Fed.  204. 

[a]  Thus,  (1)  where  a  regular 
guardian  has  power  under  his  appoint- 
ment over  the  estate  of  the  infant,  and 
occupies  such  a  position  towards  the 
estate  that  a  suit  Ijy  or  against  him 
will  be  effectual  to  bind  the  estate  and 
the  infant  whether  the  latter  is  regu- 
larly made  a  party  or  not,  the  citizen- 
ship of  the  guardian  will  ordinarily 
control,  as  in  the  case  of  other  trustees, 
except  in  suits  in  equity  of  the  class  in 
which  the  cestui  que  trust  is  an  indis- 
pensable party.  Wool  ridge  v.  McKen- 
na,  8  Fed.  650,  670.  So  also,  (2)  where 
a  general  guardian  has,  under  the  state 
law,  a  right  to  sue  in  his  own  name, 
his  citizenship,  rather  than  that  of  his 
ward,  controls.  Mexican  Cent.  R.  Co. 
t\  Eckman,  187  U.  S.  429,  23  Sup.  Ct. 
211,  47  L.  ed.  245.  (3)  But  in  Toledo 
Traction   Co.  v.  Cameron,  137  Fed.  48, 
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52,  69  C.  C.  A.  28,  it  was  held  that,  in 
an  action  for  personal  injuries  to  a 
minor,  the  minor's  citizenship  rather 
than  that  of  the  guardian  controlled. 
Nothing  was  said  as  to  the  right  of 
the  guardian  to  sue  in  her  own  name 
under  the  state  law. 

84.  Irvine  v.  Bankard,  181  Fed.  206, 
affirmed,  184  Fed.  986,  106  C.  C.  A. 
664,  a  receiver  of  an  insolvent  corpora- 
tion, appointed  in  a  creditors'  suit  for 
the  purpose  of  collecting  assessments 
against  stockholders,  acts  in  a  repre- 
sentative capacity  in  prosecuting 
actions  to  recover  the  amounts  of  such 
assessments,  and  his  citizenship,  rather 
than  that  of  the  creditors,  controls. 

85.  New  York  Evening  Post  Co.  V. 
Chaloner  (C.  C.  A.),  265  Fed.  204. 

86.  New  York  Evening  Post  Co.  v. 
Chaloner  (C.  C.  A.),  265  Fed.  204; 
Bogue  r.  Chicago,  B.  &  Q.  E.  Co.,  193 
Fed.  728. 

87.  Act  July  1,  1898,  c.  541,  §23b, 
as  amended;  Mayer  v.  Cohrs,  188  Fed. 
443. 

88.  Euckman  v.  Palisade  Land  Co., 
1  Fed.  367,  in  a  suit  in  behalf  of  a 
married  woman  by  her  next  friend,  the 
citizenship   of   the   woman  controls. 

[a]  In  a  suit  in  behalf  of  an  infant 
by  his  next  friend,  the  citizenship  of 
the  infant  controls,  since  he  is  the  real 
party  in  interest,  and  this  is  true 
though  the  statute  requires  the  action 
to  be  brought  by  a  next  friend  or 
guardian.  Voss  v.  Neineber,  68  Fed. 
947;  Woolridge  f.  McKenna,  8  Fed. 
650,  668;  Williams  v.  Eitchey,  3  Dill. 
4'06,  29  Fed.  Cas.  No.  17,734. 

89.  Bogue  V.  Chicago,  B  &  Q.  E.  Co., 
193  Fed.  728. 

[a]  Where  an  alien  is  appointed  ad- 
ministrator solely  for  the  avowed  pur- 
pose of  suing  in  the  federal  court  on  a 
cause  of  action  for  the  wrongful  death 
of  the  intestate,  as  to  which  the  ad- 
ministrator is  a  mere  naked  trustee 
having  no  interest  in  the  recovery 
which  belongs  wholly  to  the  widow,  ex.- 
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where  the  damages  are  not  part  of  the  estate,  and  actions  against  the 
director  general  of  railroads,  as  such.^° 

The  personal  citizenship,  rather  than  the  official  citizenship,  of  the  rep- 
resentative governs.^^  As  a  general  rule  a  suit  cannot  be  instituted 
against  an  executor  or  administrator  in  a  federal  court  in  a  state  other 
than  that  in  which  he  has  taken  out  letters  in  a  case  in  which  juris- 
diction is  l)ased  on  citizenship.^- 

12.  Citizenship  of  Corporations  and  Stockholders  Thereof.  —  For 
jurisdictional  purposes,  a  corporation  is  to  be  deemed  a  citizen®^  of  the 


cept  the  statutory  fees  accruing  to  him, 
the  court  will  dismiss  the  action  for 
collusion.  Cerri  f.  Akron-People's  Tel. 
Co.,  219  Fed.  2S5,  disapproving  the  ap- 
parently contrary  case  of  GofE's  Admr. 
V.  Norfolk  &  W.  R.  Co.,  36  Fed.  299. 
As  to  motive  as  affecting  jurisdiction, 
see  supra,  II,  F,  6  and  9.  Compare, 
Memphis  St.  E.  Co.  i:  Moore,  243  U.  S. 
299,  37  Sup.  Ct.  273,  61  L.  ed.  733. 

90.  Blevins  v.  Hines,  264  Fed.  1005. 

91.  Amory  v.  Amory,  95  TJ.  S.  1S6, 
24  L.  ed.  428  (allegation  in  a  petition 
for  removal  "that  said  plaintiffs,  as 
such  executors,  are  citizens,"  etc.,  is 
insufficient);  Monmouth  Inv.  Co.  V. 
Means,  151  Fed.  159,  165,  80  C.  C.  A. 
527,  executor. 

[a]  Though  hy  the  state  law  non- 
residents are  to  he  deemed  citizens  of 
the  state  for  the  purpose  of  suing  and 
being  sued,  when  they  qualify  in  the 
state  as  executor  or  administrator  of  a 
person  dying  or  leaving  assets  within 
the  state,  such  a  non-resident  adminis- 
trator may  sue  a  local  corporation  in  the 
federal  courts  because  of  diversity  of 
citizenship,  where  the  highest  court  of 
the  state  has  construed  the  statute  as 
intended  only  to  determine  the  status 
and  privileges  of  such  non-resident  rep- 
resentatives in  the  courts  of  the  state. 
Memphis  Street  E.  Co.  r.  Moore,  243 
IJ.  S.  299,  37  Sup.  Ct.  273,  61  L.  ed. 
733. 

92.  Lewis  v.  Parrish,  115  Fed.  285, 
53  C.  C  A.  77;  Lawrence  v.  Southern 
Pae.  Co.,  177  Fed.  547;  Skiff  t\  White, 
127  Fed.  175;  Filer  &  Stowell  Co.  v. 
Eainey,  120  Fed.  718. 

93.  Eiverdale  Cotton  Mills  v.  Ala- 
bama &  Ga.  Mfg.  Co.,  198  U.  S.  188, 
199,  25  Sup.  Ct.  629,  49  L.  ed.  1008; 
Madisonville  Traction  Co.  v.  St.  Ber- 
nard Min.  Co.,  196  U.  S.  239,  25  Sup. 
Ct  251,  49  L.  ed.  462;  Great  So.  "Fire 
Pr'oof  Hotel  Co.  v.  Jones,  177  U.  S.  449, 
455,   30    Sup.    Ct.    690,   44   L.    ed.    842; 


Louisville,  N.  A.  &  C.  R,  Co.  v.  Louis- 
ville Trust  Co.,  174  U.  S.  552,  563,  19 
Sup.  Ct.  817,  43  L.  ed.  1081;  Barrow 
Steamship  Co.  v.  Kane,  170  IJ.  S.  100, 
106,  18  Sup.  Ct.  52G,  4J  L.  ed.  964;  St. 
Louis  &  S,  F.  E.  Co.  v.  James,  161  U.  S. 
545,  16  Sup.  Ct.  621,  40  L.  ed.  802;  In 
re  Keasbey  &  Mattison  Co.,  160  U.  S. 
221,  16  Sup.  Ct.  273,  40  L.  ed.  402;  Ex 
parte  Shaw,  145  U.  S.  444,  12  Sup.  Ct. 
935,  36  L.  ed.  768;  Wisconsin  v  Pelican 
Ins.  Co.,  127  U.  S.  265,  287,  S'Sup.  Ct. 
1370,  32  L.  ed.  239;  Germania  Fire  Ins. 
Co.  V.  Francis,  11  Wall.  (U,  S.)  210,' 
20  L.  ed.  77;  Cowles  v.  Mercer  County, 
7  Wall.  (U.  S.)  118,  19  L.  ed.  86; 
Thomas  v.  South  Butte  Min.  Co.,  230 
Fed.  968,  145  C.  C.  A.  162;  Wylie  Per- 
manent Camping  Co.  V.  Lynch,  195  Fed. 
386,  397,  115  C.  C.  A.  288;  United 
States  V.  Northern  Pac.  R.  Co.,  134 
Fed.  715,  67  C.  C.  A.  269,  reversing  120 
Fed.  546;  Lemon  v.  Imperial  Window 
Glass  Co.,  199  Fed.  927;  Baldwin  v.  Pa- 
cific Light  &  Power  Co.,  199  Fed.  291; 
Hirsch  v.  Independent  Steel  Co.,  196 
Fed.  104,  110;  Stone  v.  Chicago,  B.  & 
Q.  E.  Co.,  195  Fed.  832;  Bogue  v.  Chi- 
cago, B.  &  Q.  E.  Co.,  193  Fed.  728; 
Cummins  T.  Chicago,  B.  &  Q.  E.  Co., 
193  Fed.  238;  Ware-Kramer  Tobacco 
Co.  V.  American  Tobacco  Co.,  178  Fed. 
117;  Fribourg  v.  Pullman  Co.,  176  Fed. 
981;  Mahopoulus  r.  Chicago,  E.  I.  & 
P.  E.  Co.,  167  Fed.  165;  United  States 
t\  Southern  Pac.  E.  Co.,  49  Fed.  297, 
3*02,  no  averment  to  the  contrary  is 
permitted. 

[a]  Though  not  a  citizen,  (1)  it  will 
be  regarded  a  citizen  of  the  state 
where  it  was  created.  Chicago  etc.  E. 
Co.  V.  Whitton's  Admr.,  13  Wall.  (U. 
S.)  270,  283,  20  L.  ed.  571.  (2)  "The 
fiction  is,  not  that  the  corporation  it- 
self is  really  a  citizen,  but  that  the 
stockholders  are  all  citizens  of  the 
state  which  chartered  the  corporation, 
and  that  the  corporation  is  a  mere  form 

Vol.  XXV 


324 


UNITED  STATES  COUHTS 


state  which  creates  it;  and  this  is  equally  true  of  municipal  corpora- 
tions.®* 

As  a  rule,  the  stockholders  of  a  corporation  are  conclusively  pre- 
sumed to  be  citizens  of  the  state  creating  the  corporation  j^^  but  this 
presumption  has  no  application  in  determining  the  status  of  a  stock- 
holder as  an  individual  in  a  suit  by  hiin.^*' 

Where  a  corporation  is  voluntarily  incorporated  in  several  states, 
it  is  to  be  regarded  as  a  citizen  of  each  of  them  in  the  sense  that  when 
sued  in  one  of  said  states  it  cannot  contend  that  it  is  a  citizen  of  any 
other  f^  and  the  same  is  true  where  a  corporation  created  in  one  state 
consolidates  with  a  corporation  created  in  another  state.®^ 


through  which  such  citizens  are  exer- 
cising their  constitutional  right  of  be- 
ing heard  in  a  Federal  court  when  the 
controversy  is  between  citizens  of  dif- 
ferent states."  Parker  Washington 
Co.  V.  Cramer,  201  Fed.  878,  120  C.  C. 
A.  216.  See  to  same  effect,  Muller  v. 
Dows,  94  U.  S.  444,  24  L.  ed.  207. 

[b]  A  corporation  incorporated  un- 
der the  laws  of  a  territory  which  is 
subsequently  admitted  as  a  state  is 
thereafter  to  be  regarded  as  a  citizen 
of  said  state.  Shulthis  v.  McDougal, 
225  U.  S.  561,  32  Sup.  Ct.  704,  56  L.  ed. 
1205. 

[c]  Though,  not  conclusive,  the 
federal  courts  wiU  accept  the  judg- 
ment of  the  highest  court  of  a  state 
as  to  whether  a  body  created  by  its 
laws  is  or  is  not  a  corporation  by  vir- 
tue of  those  laws.  Thomas  r.  Board  of 
Trustees,  195  IJ.  S.  207,  217,  25  Sup. 
Ct.  24,  49  L.  ed.  160. 

94.  Loeb  v.  Columbia  Tp.  Trustees, 
179  U.  S.  472,  485,  21  Sup.  Ct.  174,  45 
L.  ed  280;  Cowles  v.  Mercer  Countv, 
7  Wall.  (U.  S.)  118,  19  L.  ed.  86; 
Ysleta  V.  Canada,  67  Fed.  6. 

95.  W.  L.  Wells  Co.  v.  Gastonia 
Mfg.  Co.,  198  V.  S.  177,  182,  25  Sup. 
Ct.  640,  49  L.  ed.  1003;  Thomas  v. 
Board  of  Trustees,  195  U.  S.  207,  25 
Sup.  Ct.  24,  49  L.  ed.  160  (no  aver- 
ment or  evidence  to  the  contrary  is 
admissible  for  the  purpose  of  defeat- 
ing jurisdiction) ;  Sun  Printing  &  Pub. 
Assn.  V.  Edwards,  194  U.  S.  377.  3S1,  24 
Sup.  Ct.  696,  48  L.  ed.  1027;  Barrow 
Steamship  Co.  v.  Kane,  170  U.  S.  100, 
18  Sup.  Ct.  526,  42  L.  ed.  964;  St.  Louis 
&  S.  F.  E.  Co.  V.  James,  161  U.  S.  545, 
554,  16  Sup.  Ct.  621,  40  L.  ed.  802; 
Muller  r.  Dows,  94  U.  S.  444,  24  L.  ed. 
207;  Parker  Washington  Co.  v.  Cra- 
mer, 201  Fed.  878,  120  C.  C,  A.  216; 
Utah-Nevada  Co.  v.  De  Lamar)  133  Fed. 
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113,  66  C.  C.  A.  179  (certiorari  denied, 
199  U.  S.  605.  26  Sup.  Ct.  746,  50  L.  ed. 
330);  Ilirsch  v.  Independent  Steel  Co., 
VJ6  Fed.  104,  110;  Cummins  v.  Chicago, 
B.  &  Q.  E.  Co.,  193  Fed.  238. 

96.  Fife   r.   Whittell,   102   Fed.   537. 
[aj     As     in     a     stockholder's     suit 

against  the  corporation,  where  such  a 
presumption  would  operate  to  deprive 
the  complainant  of  his  constitutional 
right  to  sue  in  the  federal  courts.  Doc- 
tor v.  Harrington,  196  U.  S.  579,  586, 
25  Sup.  Ct.  355,  49  L.  ed.  606;  Hanehett 
V.  Blair,  100  Fed.  817,  41  C.  C.  A.  76. 
See  Hirsch  v.  Independent  Steel  Co., 
196  Fed.  104,  110. 

[b]  Presumption  indulged  only  for 
the  purpose  of  fixing  the  status  of  the 
corporation  in  suits  by  or  against  it, 
and  not  for  the  purpose  of  determining 
the  status  of  an  individual  in  a  suit 
bv  him.  Utah-Nevada  Co.  v.  De  Lamar, 
133  Fed.  113,  117,  66  C.  C.  A.  179,  cer- 
tiorari denied,  199  U.  S.  605,  26  Sup.  Ct. 
746,  50  L.  ed.  330. 

97.  Chicago,  etc.  R.  Co.  t:  Whitton, 
13  Wall.  (U.  S.)  270,  20  L.  ed.  571; 
Boston  &  M.  E.  R.  v.  Hurd,  108  Fed. 
116,  47  C.  C.  A.  615,  56  L.  E.  A.  193. 

[a]  Eemoval.  —  Such  a  corporation 
cannot  remove  an  action  brought  in 
one  of  such  states  on  the  ground  that 
it  is  not  a  citizen  thereof.  Patch  v. 
Wabash  E.  Co.,  207  U.  S.  277,  2S  Sup. 
Ct.  80,  52  L.  ed.  204;  Memphis  &  C.  E. 
Co.  V.  Alabama,  107  U.  S.  581,  2  Sup. 
Ct.  432,  27  L.  ed.  518.  See  also  the  title 
"Eemoval  of  Causes." 

98.  Nashua  &  L.  E.  Corp.  i:  Boston 
&  L.  E  Corp.,  136  U.  S.  356,  10  Sup. 
Ct.  1004,  34  L.  ed.  363.  holding  that  the 
consolidation  of  a  New  Hampshire  cor- 
poration with  a  Massachusetts  corpor- 
ation of  the  same  name  did  not  ex- 
tinguish or  modify  its  character  as  a 
citizen  of   New  Hampshire,  or  give  it 
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A  corporation  which  is  compelled  to  become  a  domestic  corporation 
of  a  state  other  than  the  one  in  which  it  was  originally  incorporated  in 
order  to  do  business  therein  will  not  be  regarded  as  a  citizen  thereof 
for  jurisdictional  purposes,^^  nor  will  the  mere  fact  that  a  corporation 
doing  ])usiness,  in  several  states,  receives  and  exercises  powers  granted 
by  each  of  them  make  it  a  citizen  of  each.^ 

Federal  Corporations. —  Except  as  otlierwisc  provided  by  statute,  the 
federal  courts  have  jurisdiction  of  suits  by  or  against  corporations 
created  by  acts  of  congress,  since  they  are  deemed  to  arise  under  the 
laws  of  the  United  States.^  But,  unless  so  provided  by  act  of  congress,^ 
federal  corporations  are  not  citizens  of  any  state  and  cannot  therefore 
invoke  federal  jurisdiction  on  the  ground  of  diversity  of  state  citizen- 
ship.* 

13.  Citizenship  of  Partnerships  and  Associations.  —  In  a  suit  by 
or  against  a  partnership  or  other  voluntary  association,^  or  a  joint  stock 


any  such  additional  citizenship  in 
Massachusetts  as  to  defeat  its  right  to 
sue  in  the  federal  court  of  the  latter 
state. 

[a]  In  the  state  where  originally 
created  it  is  still  a  corporation  of  that 
state  alone,  regardless  of  its  status 
elsewhere,  and  hence  a  federal  court 
sitting  in  that  state  has  jurisdiction 
of  a  suit  against  it  thoup^h  one  of  the 
plaintiffs  is  a  citizen  of  the  state  cre- 
ating the  corporation  with  which  it 
consolidated.  Muller  v.  Dows,  94  U.  S. 
444,  447,  24  L.  ed.  207. 

[b]  Where  They  Consolidate  Under 
a  New  Name.  —  Winn  r.  Wabash  R. 
Co.,  lis  Fed.  ^3;  Smith  v.  New  York, 
N.  H.  &  H.  R.  Co.,  96  Fed.  504.  See 
Patch  V.  Wabash  R.  Co.,  207  U.  S.  277, 
283,  28  Sup.  Ct.  80,  52  L.  ed.  204. 

In  proceedings  to  wind  up  corpora- 
tion see  the  title  "Winding  Up  Cor- 
porations." 

99.  ^Missouri  Pac.  R.  Co.  V.  Castle, 
224  U.  S.  541,  32  Sup.  Ct.  606,  56  L. 
ed.  875;  Southern  R.  Co.  v.  Allison,  190 
U.  S.  326,  23  Sup.  Ct.  713,  47  L.  ed. 
1078;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Louisville  Trust  Co,  174  U.  S.  552,  563, 
19  Sup.  Ct.  817,  43  L.  ed.  1081;  St. 
Louis  &  S.  F.  R.  Co.  v.  James,  161  IT. 
S.  545,  16  Sup.  Ct.  621,  40  L.  ed.  802; 
Walters  r.  Chicago,  B.  &  Q.  R.  Co.,  104 
Fed.  377,  affirmed,  186  U.  S.  479,  22 
Sup.  Ct.  941,  46  L.  ed.  1266. 

1.  See  Baldwin  v.  Pacific  Power  & 
Light  Co..  199  Fed.  291;  Hirsch  r.  In- 
dependent Steel  Co.,  196  Fed.  104,  110, 
also  Baltimore  &  6.  R.  Co.  v.  Koont^, 
104  TJ.  S.  5,  26  L.  ed.  643. 

[a]     Though    a    railroad    company, 


owning  and  operating  a  line  running 
through  several  states,  may  receive  and 
exercise  powers  granted  by  each,  it 
does  not  thereby  become  a  citizen  of 
each  of  such  states  for  jurisdictional 
purposes.  St.  Joseph  &  G.  I.  R.  Co.  -?;. 
Steele,  167  U.  S.  659,  663,  17  Sup.  Ct. 
925,  42  L.  ed.  315.  See  also  St.  Louis 
&  S.  F.  R.  Co.  V.  James,  IGl  U.  S.  543, 
16  Sup.  Ct.  621,  40  L.  ed.  802. 

2.  See  infra,  II,  J,  4. 

3.  See  infra,  this  note. 

[a]  National  Banks.  —  By  express 
provision  of  statute,  national  banks 
are  to  be  deemed  citizens  of  the  states 
in  which  thev  are  lo'^ated.  Act  ]\Iarch 
3,  1911,  c.  231,  §16,  36  St.  at  L.  1091; 
Leather  Mfrs.  Nat.  Bank  f.  Cooper, 
120  U.  S.  778,  7  Sup.  Ct.  777,  30  L.  ed. 
816;  Wichita  Nat.  Bank  v.  Smith,  72 
Fed.  568,  19  C  C.  A.  42. 

4.  Bankers'  Trust  Co.  v.  Texas  &  P. 
R.  Co.,  241  U.  S.  295,  36  Sup.  Ct.  569, 
60  L.  ed.  1010. 

5.  Grace  v.  American  Cent.  Ins.  Co., 
109  U.  S.  278,  3  Sup.  Ct.  207,  27  L.  ed. 
932;  Wise  v.  Brotherhood  of  Locomo- 
tive Firemen,  232  Fed.  961,  164  C.  C. 
A.  469;  Derk  P,  Yonkerman  Co.  v. 
Charles  H.  Fuller's  Adv.  Agency,  135 
Fed.  613;  Conn  f.  Chicago  etc.  R.  Co., 
48  Fed.  177;  Adams  v.  Mav,  27  Fed. 
907. 

[a]  The  rule  that  a  corporation  is 
to  be  deemed  a  citizen  of  the  state 
creating  it  does  not  apply.  Great  So. 
Fire-Proof  Hotel  Co.  v.  Jones,  177  U. 
S.  449,  456,  20  Sup.  Ct.  690,  44  L.  ed. 
842. 

[b]  There  is  no  jurisdiction  where 
any  of  the  partners  are  citizens  of  the 
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company,®  the  citizenship  of  the  several  persons  composing  it  controls. 
14.  Suits  by  Assignees  and  Grantees.  —  a.  Generally.  —  That  prop- 
erty is  conveyed  'Solely  for  the  purpose  of  enabling  the  grantee  to  sue 
in  a  federal  court  does  not  deprive  such  court  of  jurisdiction,  provided 
the  conveyance  is  a  real  transaction  and  the  title  passes  absolutely.'' 
The  contrary  is  true,  however,  where  the  transfer  is  merely  colorable 
and  collusive.^    An  assignment  cannot  be  regarded  as  collusive  so  as 


same  state  as  the  complainant.  Ra- 
phael V.  Trask,  194  U.  S.  272,  276,  24 
Sup.  Ct.  647,  48  L.  ed.  973.  See  W.  L. 
Wells  Co.  V.  Gastonia  Cotton  Mfg.  Co., 
198  U.  S.  177,  25  Sup.  Ct  640,  49  L.  ed. 
1003. 

[c]  This  is  true  of  a  Louisiana 
partnership,  though  in  that  state  a 
partnership  is  considered  a  legal  entity 
and  must  sue  and  be  sued  in  the  firm 
name.  Empire  Eice  Mill  Co.  v.  Neu- 
mond,  199  Fed.  800. 

[d]  Jurisdiction  may  be  entertained 
where  diversity  of  citizenship  between 
the  members  of  a  partnership  and  the 
adverse  parties  is  shown.  Empire  Eice 
Mill  Co.  I'.  Neumond,  199  Fed.  800. 

6.  Chapman  v.  Barney,  129  U.  S. 
677,  9  Sup.  Ct.  426,  32  L.  ed.  800;  Spen- 
cer f.  Patev,  243  Fed.  555,  156  C.  C. 
A.  253;  Taylor  v.  Weir,  171  Fed.  636, 
96  C.  C.  A.  438;  Saunders  v.  Adams 
Express  Co.,  136  Fed.  494.  See  Thomas 
V.  Board  of  Trustees,  195  U.  S.  207,  25 
Sup.  Ct.  24,  49  L.  ed.  160.  Compare 
Fargo  V.  Louisville  etc.  Rv.  Co.,  6  Fed. 
787. 

7.  Lehigh  Min.  &  Mfg.  Co.  v.  Kelly, 
160  U.  S.  327,  16  Sup.  Ct.  307,  40  L. 
ed.  444;  Barney  v.  Baltimore  City,  6 
Wall.  (U.  S.)  280,  288,  18  L.  ed.  825; 
Jones  V.  League,  18  How.  (U.  S.)  76, 
81,  15  L.  ed.  263;  City  of  Livingston 
V.  Monidah  Trust  (C.  C.  A.),  261  Fed. 
966;  Doane  v.  California  Land  Co.,  243 
Fed.  67,  155  C.  C.  A.  597;  O'Neil  v. 
Wolcott  Min.  Co.,  174  Fed.  527,  98  C. 
C.  A.  309,  27  L.  E.  A.  (X.  S.)  200;  Ash- 
ley V.  Board  of  Supvrs.,  83  Fed.  634, 
27  C.  C.  A.  58^. 

[a J  "  The  conveyance  must  be  made 
bona  fide,  so  that  the  prosecution  of 
the  suit  shall  not  be  for  his  benefit." 
Jones  V.  League,  18  How.  (U.  S.)  76, 
81,  15  L.  ed.  263.  See  also  Deputron  v. 
Young,  134  U.  S.  241,  251,  10  Sup.  Ct. 
539,  33  L.  ed.  923,  wherein  the  evi- 
dence was  held  to  be  insufficient  to 
show  a  collusive  transfer. 

8.  Little  t:  Giles,  118  U.  S.  596,  602, 
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7  Sup.  Ct.  32,  30  L.  ed.  269;  Farming- 
ton  f.  Pillsbury,  114  U.  S.  138,  5  ,Sui). 
Ct.  807,  29  L.  ed.  114;  Kreider  v.  Cole, 
149  Fed.  647,  79  C.  C.  A.  339;  Ashley 
V.  Board  of  Suprs.,  83  Fed.  534,  27  C.  C. 
A.  585.  See  Acord  v.  Western  Poca- 
hontas Corp.,  156  Fe(l.  989,  decree  af- 
firmed in  174  Fed.  1019,  98  C.  C.  A. 
625,  certiorari  denied  in  215  U.  S.  607, 
30  Sup.  Ct.  40S,  54  L.  ed.  346. 

[aj  As  where  (1)  a  conveyance 
''was  made  without  consideration,  and 
with  a  distinct  understanding  that  the 
grantors  retained  all  their  real  inter- 
est, and  that  the  deed  was  to  have  no 
other  effect  than  to  give  jurisdiction  to 
the  court"  (Barnev  v.  Baltimore  City, 
6  Wall.  [U.  S.]  280,  288,  18  L.  ed.  825, 
quoted  in  Lehigh  Min.  &  Mfg.  Co.  v. 
Kelly,  100  U.  S.  327,  16  Sup.  Ct.  307, 
40  L.  ed.  444);  or  (2)  where  bonds  or 
coupons  are  transferred  to  plaintiff 
solely  for  the  purpose  of  collection.  Lake 
Countv  Comrs.  v.  Dudley,  173  U.  S.  243, 
252,  19  Sup.  Ct.  398,  43  L.  ed.  684; 
Farmington  v.  Pillsburv,  114  U.  S.  138, 
146,  5  Sup.  Ct.  807,  29  L.  ed.  114;  Wil- 
liams r.  Nottawa,  104  U.  S.  209,  26  L. 
ed.  719. 

[b]  Where  a  corporation  was 
organized  in  another  state  and  prop- 
erty transferred  to  it  without  consid- 
eration by  another  corporation  for  the 
sole  purpose  of  enabling  it  to  sue  in 
the  federal  court,  the  first  corporation 
having  power  to  control  the  suit  and 
to  compel  a  reconveyance.  Miller  & 
Lux  V.  East  Side  Canal  &  Irr.  Co.,  211 
U.  S.  293,  29  Sup.  Ct.  Ill,  53  L.  ed. 
189.  See  also  Southern  Eealty  Inv.  Co. 
V.  Walker,  211  U.  S.  603,  29  Sup.  Ct. 
211,  53  L,  ed.  346;  Lehigh  Min.  &  Mfg. 
Co.  v.  Kellv,  160  U.  S.  327,  16  Sup.  Ct. 
307,  40  L.  ed.  444.    See  supra,  II,  F,  9. 

[ej  The  motive  of  the  transfer  may 
be  considered  in  connection  with  all 
the  other  circumstances  of  the  ease  in 
determining  whether  the  transfer  is 
real.  Ashley  v.  Board  of  Suprs.,  83  Fed. 
534,  27  C.  C.  A.  585. 
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to  defeat  jurisdiction  where  the  assignor  as  well  as  the  assignee  might 
have  sued  in  the  federal  court.^ 

b.  Action  on  Promissory  Xote  or  Other  Chose  in  Action  Under  Code. 
(I.)  Generally. —  The  judicial  code  provides  that  no  district  court  shall 
have  cognizance  of  any  suit  (except  upon  foreign  bills  of  ex- 
change) to  recover  upon  any  promissory  note  or  other  chose  in  action 
in  favor  of  any  assignee,  or  of  any  subsequent  holder  if  such  instrument 
be  payable  to  bearer  and  be  not  made  by  any  corporation,  unless  such 
suit  might  have  been  prosecuted  in  such  court  to  recover  upon  said  note 
or  other  chose  in  action  if  no  assignment  had  been  made.^*'  This  provi- 
sion applies  to  suits  or  actions  removed  from  state  courts  as  well  as  to 


9.  See  infra,  this  note. 

[a]  As  where  a  claim  is  first  as- 
signed to  a  citizen  of  the  same  state 
as  the  defendant,  but  who  might  have 
sued  in  the  federal  court  because  the 
controversy  was  one  arising  under  the 
laws  of  the  United  States,  and  is  then 
assigned  bv  said  assignee  without  con- 
sideration to  a  citizen  of  another  state. 
Stanley  r.  Board  of  Suprs.,  15  Fed.  483. 

[b]  Where  a  claim  is  twice  trans- 
ferred and  both  transferees  are  citi- 
zens of  a  different  state  than  the  de- 
fendant, if  the  first  transfer  is  a  real 
one,  jurisdiction  cannot  be  defeated 
by  reason  of  any  objection  to  the  sec- 
ond one.  Ashlev  v.  Board  of  Suprs.,  83 
Fed.  534,  27  C.  C.  A.  585. 

10.  Act  March  3,  1911,  c.  231,  §  24, 
subsec.  1,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §991  (superseding  Act  Aug.  13, 
1888,  c.  866,  §  1,  25  St.  at  L.  433,  ex- 
pressly repealed  by  §  297  of  the  Code. 
The  former  act  was  the  same  except 
that  it  applied  to  both  the  circuit  and 
district  courts,  and  except  that  it  read 
"to  recover  the  contents  of  any  prom- 
issory note"  etc.,  instead  of  "to  re- 
cover upon  any  promissory  note," 
etc.).  See  the  following:  Brown  v. 
Fletcher,  235  IT.  S.  589,  35  Sup.  Ct. 
154,  59  L,  ed.  374  (reviewing  history 
of  and  decisions  under  the  act) ;  Wv- 
man  v.  Wallace,  201  IJ.  S.  230,  240,  26 
Sup.  Ct.  495,  50  L.  ed.  738;  Benjamin 
V.  New  Orleans,  169  U.  S.  161,  18  Sup. 
Ct.  298.  42  L.  ed.  700;  King  Iron 
Bridge  &  Mfg.  Co.  v.  Otoe  Countv,  120 
IT.  8.  225,  7  Sup.  Ct.  552,  30  L.  ed.  623; 
Williams  r.  No'ttawa,  104  LT_  g.  209,  26 
L.  ed.  719;  Gorman-Wrieht  Co.  v. 
Wright.  134  Fed.  363,  67  C.  C.  A.  345; 
Coler  V.  Grainger  Countv,  74  Fed.  16, 
21,  20  C.  C.  A.  267.  also  Glass  r.  Con- 
cordia Parish  Police  Jury,  176  U.  S. 
207,  20  Sup.  Ct.  346,  44  L.  ed.  436. 


[a]  The  slight  differences  between 
the  judicial  code  and  earlier  acts  are 
not  material  in  view  of  section  294  of 
the  code.  Brown  v.  Fletcher,  235  U.  S. 
589,  35  Sup.  Ct.  154,  59  L.  ed.  374. 

[b]  This  provision  relates  to  the 
citizenship  of  the  assignor,  and  not  to 
the  amount  of  the  note  or  other  chose 
in  action  assigned.  Bowden  f.  Burn- 
ham,  59  Fed.  752,  8  C.  C.  A.  248;  Chase 
r.  Sheldon  Eoller  "Mills  Co.,  56  Fed. 
625. 

[c]  The  citizenship  of  the  original 
promisee  must  be  shown.  Turner  v. 
Bank  of  North  America,  4  Ball,  (U.  S.) 
8,  1  L.  ed.  718. 

[d]  The  statute  applies  to  a  suit 
to  quiet  title  founded  upon  complain- 
ant 's  assignors.  Farr  v.  Hobe-Peters 
question  as  assignee  of  a  mortgage  in- 
terest, derived  through  a  succession  of 
assignments  from  the  original  mort- 
gagee, including  unperfected  foreclos- 
ure proceedings  by  one  of  complain- 
ant's assignors.  Farr  v.  Hobe-Peters 
Land  Co.,.  188  Fed.  10,  110  C.  C.  A.  160. 

[e]  Statute  Not  Applicable.  —  It  is 
doubtful  if  an  interest  in  a  distribu- 
tive share  of  a  decedent's  estate  is 
within  the  statute.  Ingersoll  v.  Coram, 
211  U.  S  335,  361,  29  Sup.  Ct.  92,  53 
L.  ed.  208. 

[f]  For  definitions  of  the  term 
"contents"  as  used  in  the  law  in  force 
prior  to  the  adoption  of  the  code,  see 
Kolze  V.  Hoadley,  200  U.  S.  76,  82,  26 
Sup.  Ct.  220,  50  L.  ed.  377;  New  Or- 
leans r.  Benjamin,  153  IJ.  S.  411,  433, 
14  Sup.  Ct.  905,  38  L.  ed.  764;  Shoe- 
craft  V.  Bloxham,  124  U.  S.  730,  88 
Sup.  Ct.  686,  31  L.  ed.  574;  Corbin  v. 
Black  Hawk  County,  105  U.  S.  659, 
665,  26  L.  ed.  1136. 
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those  originally  brought  in  the  federal  courts."  It  does  not  affect  suits 
which  might  have  been  brought  in  the  same  court  if  no  assignment  or 
transfer  had  been  made.^^  The  restriction  relates  to  the  date  when  the 
suit  is  commenced,  and  not  to  the  time  of  the  assignment  or  transfer.^^ 
It  applies  to  the  venue,  and  precludes  an  assignee  from  suing  in  a  dis- 
trict in  which  his  assignor  could  not,^*  unless  the  objection  that  the 
suit  is  brought  in  the  wrong  district  is  waived. ^^  The  statute  does  not 
apply  to  ancillary  proceedings  where  the  court  has  jurisdiction  of  the 
main  suit.^*'  The  motive  or  intent  with  which  the  assignment  is  made 
is  immaterial.^^ 


11.  Mexican  Nat.  E.  Co.  v.  David- 
son, 157  U.  S.  201,  15  Sup.  Ct.  563,  39 
L.  ed.  672;  Waterman  v.  Chesapeake  & 
0.  R.  Co.,  199  Fed.  667;  State  Nat. 
Bank  v.  Eureka  Springs  Water  Co.,  174 
Fed.  827.  See  also  the  title  "Eemoval 
of  Causes." 

[a]  Former  Statutes.  —  Similar  pro- 
visions in  the  judiciary  acts  of  1789 
and  1875  were  held  not  to  apply  to 
suits  or  actions  removed  from  state 
courts.  Mexican  Nat.  R.  Co.  v.  David- 
son, 157  U.  S.  201,  lo  Sup.  Ct.  563,  39 
L.  ed.  672;  Delaware  County  Comrs.  v. 
Diobold  Safe  &  Lock  Co.,  133  U.  S. 
47.H,  486,  10  Sup.  Ct.  399,  33  L.  ed.  674; 
Claflin  V.  Commonwealth  Ins.  Co.,  110 
U.  S.  81,  3  Sup.  Ct.  507,  28  L.  ed.  76; 
Bushnell  v.  Kennedv,  9  Wall.  (U.  S.) 
387,  19  L.  ed.  736. '  See  also  the  title 
"Removal  of  Causes." 

12.  Newgass  r.  New  Orleans,  33 
Fed.  196,  approved  in  New  Orleans  v, 
Quinlan,  173  U.  S  191,  19  Sup.  Ct.  329, 
43  L.  ed.  664. 

[a]  Where  a  party  could  sue  in  a 
federal  court  alone,  he  and  his  as- 
signees may  sue  there  together  as  if 
no  assignment  had  been  made.  Paige 
V.  Town  of  Rochester,  137  Fed.  663. 

13.  Emsheimer  v.  New  Orleans,  186 
U.  S.  33,  43,  22  Sup.  Ct.  770,  46  L.  ed. 
1042,  if  the  assignor  could  have  sued 
in  the  federal  court  when  the  suit  was 
brought,  it  is  immaterial  whether  he 
could  have  dpne  so  when  the  assign- 
ment was  made. 

[aj  If  the  assignor  is  a  citizen  of  a 
different  state  than  the  defendant 
when  the  suit  is  brought,  it  is  imma- 
terial that  he  was  a  citizen  of  the 
same  state  when  the  assignment  was 
made.  Jones  v.  Shapcra,  57  Fed.  457, 
6  C.  C.  A.  423;  Noves  v.  Crawford,  133 
Fed.  796;  White  v.  Leahy,  3  Dill.  378, 
29  Fed.   Cas.,  No.   17,551;   Chamberlain 
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V.  Eckert,  2  Biss.  126,  5  Fed.  Cas.  No. 
2,577. 

[b]  But  if  the  assignor  is  a  cit>- 
izen  of  the  same  state  as  the  de- 
fendant at  the  time  when  the  suit  is 
brought,  the  federal  court  has  no  jur- 
isdiction though  said  assignor  was  a 
citizen  of  a  different  state  at  the  time 
when  the  assignment  was  made.  Thax- 
ter  V.  Hatch,  6  McLean  68,  23  Fed. 
Cas.,  No.  13,866. 

14.  Consolidated  Rubber  Tire  Co.  f. 
Ferguson,  183  Fed.  756,  106  C.  C.  A. 
330,  reversing  169  Fed.  888,  and  over- 
ruling Stimson  v.  United  Wrapping 
Mach.  Co.,  156  Fed.  298;  Belles  v. 
Lehigh  Valley  R.  Co.,  127  Fed.  884, 
previously  decided*  in  the  same  circuit. 

District  in  which  proceedings  must 
be  brought,  see  infra,  III. 

[a]  Residence  of  assignor  rather 
than  that  of  the  assignee  determines 
the  particular  district  in  which  the  ac- 
tion may  be  brought.  Hence  an  as- 
signee cannot  sue  in  the  state  in  which 
he  resides  if  neither  his  assignor  nor 
the  defendant  resides  there.  Water- 
man V.  Chesapeake  &  O.  R.  Co.,  199 
Fed.  667. 

15.  Dulles  V.  H.  D.  Crippen  Mfg. 
Co.,  156  Fed.  706,  waiver  by  general 
appearance.    See  infra,  III,  O. 

faj  That  defendant  might  have 
waived  the  privilege  of  being  sued  in 
particular  district  if  he  had  been  sued 
by  the  assignor  does  not  change  the 
rule,  where  he  does  not  waive  it  when 
sued  by  the  assignee.  Consolidated 
Rubber 'Tire  Co.  v.  Ferguson,  106  C.  C. 
A.  330,  283  Fed.  756,  reversing  169  Fed. 
888. 

16.  Brooks  V.  Laurent,  98  Fed.  647, 
652,  39  C.  C.  A.  201.  See  supra,  II,  A, 
4,  b. 

17.  Consolidated  Rubber  Tire  Co, 
f.  Ferguson,  183  Fed.  756. 
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The  term  "assignee,"  as  used  in  the  statute,  includes  any  one  who, 
by  virtue  of  any  transfer  to  him,  can  claim  a  beneficial  interest  in  the 
note  or  other  chose  in  action  assigned.^^  The  statute  applies  only 
where,  if  plaintiff  prevails,  he  will  do  so  on  the  ground  that,  by  virtue 
of  the  transfer  to  him,  he  can  claim  the  beneficial  interest  in  the  origi- 
nal! agrecment,^^  and  not  where,  if  he  recovers,  it  will  be  on  a  promise 
made  directly  to  him  on  a  consideration  which  he  has  furnished.^** 
Hence  a  suit  may  be  maintained  between  the  original  parties  to  a 
promissory  note  as  indorser  and  indorsee,  provided  the  requisite  divers- 
ity of  citizenship  exists  between  them,^!  j^^j^j  ^i^q  citizenship  of  the 
original  payee  is  not  considered  where  he  was  a  mere  nominal  party  to 
the  instrument  for  the  purpose  of  negotiating  it.^^  So  also  a  suit  may 
be  maintained  upon  a  new  contract,  or  chose  in  action  based  upon  but 
arising  subsequently,  to  the  execution  of  the  original,  notwithstanding 
a  suit  could  not  have  been  maintained  upon  the  original  ;2^  thus  the 


18.  See  infra,  this  note,  and  Balti- 
more Trust  Co.  f.  Screven  County,  238 
Fed.  834. 

[a]  It  covers  not  merely  persons  to 
whom  is  technically  transferred  the 
contract  in  controversy,  but  any  one 
who,  by  virtue  of  any  transfer  to  him, 
can  claim  its  bcnetieial  interest.  Plant 
Tnv.  Co.  r.  Jacksonville,  T.  &  K.  W 
E.  Co.,  152  U.  S.  71,  77,  14  Sup.  Ct.  4S3*, 
38  L.  ed.  358.  See  also  Gorman-Wright 
Co.  V.  Wright,  134  Fed.  363,  67  C.  C. 
A.  345. 

[b]  A  pledgee  is  an  assignee  within 
the  meaning  of  the  statute.  Gorman- 
Wright  Co.  V.  Wright,  134  Fed,  363, 
67  C.  C.  A.  345. 

[c]  Bond  for  Preservation  of  As- 
signed Interest  in  Fund.  —  The  assignee 
of  an  interest  in  a  fund  for  the  pres- 
ervation of  which  a  bond  has  been 
given,  is  an  assignee  of  the  bond. 
Brainerd,  Shaler  &  Hall  Quarry  Co.  v 
Briee,  250  U.  S.  229,  39  Sup.  Ct.  458', 
63  L.  ed.  951. 

19.  American  Colortype  Co.  v.  Con- 
tinental Colortype  Co.,  188  U.  S.  104, 
23  Sup.  Ct.  265,  47  L.  ed.  404. 

[a]  Does  not  apply  to  a  suit  by  the 
assignee  of  corporate  stock  against  the 
corporation  to  prevent  the  use  of  its 
assets  for  alleged  ultra  vires  business, 
the  relief  sought  affecting  the  interest 
of  all  the  stockholders.  Consumers' 
Gas  Trust  Co.  v.  Quinby,  137  Fed.  8o2, 
893,  70  C.  C.  A.  220,  certiorari  denied, 
198  U.  S.  585,  25  Sup.  Ct.  803,  49  L.  ed. 
1174. 

[b]  Has  no  application  to  an  action 
by  the  purchasers  at  foreclosure  sale 
of  the  plant  and  franchise  contract  of 


a  waterworks  company  against  the  city 
granting  such  franchise  to  recover  for 
water  furnished  to  it  thereunder,  the 
foreclosure  being  a  real  estate  fore- 
closure, and  the  conveyance  thereunder 
not  being  merely  an  assignment  of  the 
original  contract  under  which  the  plant 
was  erected.  Portaeo  City  Water  Co. 
■V.  City  of  Portage,  102  Fed.  769. 

20.  See  infra,  this  note,  and  Cull- 
man County  V.  Vincennes  Bridge  Co., 
251  Fed.  473,  163  C.  C.  A.  467. 

[a]  As  where  persons  under  con- 
tract with  one  company  agree  to  work 
for  another  instead,  and  the  latter  ac- 
cepts their  promises  and  gives  con- 
sideration for  them  by  undertaking 
personally  to  pay.  American  Colortype 
Co.  V.  Continental  Colortype  Co.,  188 
IT.  S.  104,  23  Sup.  Ct.  265,  47  L.  ed. 
404. 

[b]  It  does  not  apply  to  a  case 
where  a  receiver  of  a  railroad  company 
acquires  a  right  to  a  subsidy  by  the 
completion  of  the  road.  Paige  v.  Town 
of  Rochester,  137  Fed.  663. 

21.  Kolze  V.  Hoadley,  200  U.  S.  76, 
83,  26  Sup.  Ct.  220,  50  L.  ed.  377. 

22.  Baltimore  Trust  Co.  v.  Screven 
Count}',  238  Fed.  834.  discussing  the 
authorities. 

[a]  As  where  a  note  by  a  corpora- 
tion is  made  payable  to  its  own  treas- 
urer, a  citizen  of  the  same  state,  for 
purposes  of  convenience  merely,  and 
by  him  transferred  to  a  citizen  of  an- 
o'hcr  state  for  a  consideration  passing 
directly  to  the  corporation.  Blair  v. 
Chicago.  201  U.  S.  400,  448,  26  Sup.  Ct. 
427,  50  L.  ed.  801. 

23.  Kolze  V,  Hoadley,  200  U.  S.  76, 
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statutory  restriction  does  not  apply  to  a  suit  by  an  endorsee  against 
his  immediate  indorser,-*  nor  in  an  action  by  the  assignee  upon  a  right 
of  action  arising  subsequent  to  the  assignment,  out  of  the  relations 
created  thereby  between  him  and  a  party  to  the  original  contract.^^ 

The  statute  has  also  been  held  not  to  apply  to  suits  by  the  personal 
representatives  of  deceased  persons,^^  or  receivers  "  for  the  benefit  of 
the  estate  ^Yhich  they  represent.^^ 

Where  the  original  transfer  is  voluntary,  the  fact  that  a  subsequent 
one  is  by  operation  of  law  does  not  render  the  statute  inapplicable.^^ 

(II.)  Intermediate  Assignees. —  The  restriction  does  not  apiily  to  inter- 
mediate assignees,  other  than  the  immediate  assignor  of  the  complain- 
ant, through  whom  title  is  traced.^" 


83,  26  Sup.  Ct.  220,  50  L.  ed.  377,  in 
such  case  the  original  contract  may  be 
considered  to  ascertain  the  amount  of 
the  damages. 

24.  Mollan  r.  Torrance,  9  Wheat. 
(U.  S.)  537,  6  L.  ed.  154. 

[a]  In  such  case  the  endorser  does 
not  claim  through  an  assignment,  but 
the  suit  is  on  a  new  contract  between 
the  endorser  and  the  endorsee.  Young 
V.  Bryan,  6  Wheat.  (U.  S.)  146,  5  L. 
ed.  228. 

25.  See  Adams  v.  Shirk,  105  Ted. 
59,  44  C  C.  A.  653;  Paige  t\  Eoches- 
ter,  137  *Fed.  663;  Noyes  v.  Crawford, 
133  Fed.  796;  Dunn  V.  Howe,  96  Fed. 
160;  Bertha  Zinc  &  Mineral  Co.  v. 
Vaughan,  88  Fed.  566. 

[a]  Where  a  building  contract, 
containing  a  provision  for  assignment, 
is  assigned  to  plaintiff,  he  is  not  re- 
garded as  an  assignee,  in  an  action  to 
recover  for  work  done  under  the  con- 
tract after  the  assignment.  Cullman 
County  V.  Vincennes  Bridge  Co.,  251 
Fed.  473,  163  C.  C.  A.  467. 

26.  Rice  -r.  Houston,  13  Wall.  (U. 
S.)  66,  20  L.  ed.  484;  Susquehanna  etc. 
Coal  Co.  V.  Blatchford,  11  Wall.  (U.  S.) 
172,  20  L.  ed.  179;  Chappedelaine  v. 
Dechcnaux,  4  Cranch  (U.  S.)  306,  2  L. 
ed.  629. 

[a]  It  does  not  preclude  a  suit  by 
an  administrator  who  is  a  citizen  of 
another  state  against  an  administrator 
to  enforce  a  lien  on  the  distributive 
share  of  an  heir  of  defendant's  intes- 
tate though  such  heir  is  a  citizen  of 
the  same  state  as  the  defendant.  In- 
gersoll  •/;.  Coram,  211  U.  S.  335.  29  Sup. 
Ct.  92,  53  L.  ed.  208. 

27.  Irvine  v.  Bankard,  181  Fed.  206, 
affirmed,  184  Fed.  986,  a  receiver  of 
an  insolvent   corporation  appointed  in 
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a  creditor's  suit  for  the  purpose  of  col- 
lecting assessments  against  stockhold- 
ers is  not  an  assignee  within  the  mean- 
ing of  this  statute. 

[a J  But  a  similar  provision  in  the 
judiciary  act  of  1789,  §  11,  was  held 
to  apply  to  a  syndic,  or  assignee  for 
the  benefit  of  creditors,  though  he  took 
title  by  operation  of  law.  Sere  v.  Pitot, 
6  Cranch  (U.  S.)   332,  3  L.  ed.  240. 

28.  The  successor  in  office  of  a  re- 
ceiver is  not  his  assignee.  Paige  V. 
Town  of  Rochester,  137  Fed.  663. 

29.  Coler  r.  Grainger  Countj^,  74 
Fed.  16,  21,  20  C.  C.  A.  267. 

30.  See  infra,  this  note,  and  Kolze 
v.  Hoadley,  200  U.  S.  76,  84,  26  Sup. 
Ct.  220,  50  L.  ed.  377;  Emsheimer  v. 
New  Orleans,  186  U.  S,  33,  45,  22  Sup, 
Ct.  770,  46  L.  ed.  1042  '(containing  dic- 
tum approving  the  cases  of  INLilledollar 
v.  Bell;  Wilson  v.  Fisher,  and  Portage 
Water  Co.  v.  Portage,  cited  infra,  this 
note);  Milledollar  v.  Bell,  2  Wall.  Jr. 
334,  17  Fed.  Cas.  No.  9,549,  followed  in 
Moore  Bros.  Glass  Co.  v  JDrevet  Mfg. 
Co.,  154  Fed.  737. 

[a]  The  citizenship  of  the  plain- 
tiff's immediate  assignor  or  indorser 
(1)  must  be  alleged.  Morgan's  Exr.  r. 
Gay,  19  Wall.  (U.  S.)  81,  22  L.  ed. 
100.  (2)  Where  suit  is  brought  against 
a  remote  indorser,  and  plaintiffs  trace 
their  title  through  an  intermediate 
indorser,  the  citizenship  of  the  latter 
must  be  shown.  Mollan  v.  Torrance.  9 
Wheat.  (U.  S.)  537,  6  L.  ed.  154.  (3) 
In  Metcalf  v.  Watertown,  128  U.  S. 
586,  9  Sup.  Ct.  173,  32  L.  ed.  543,  a 
judgment  for  plaintiff  was  reversed 
because  the  citizenship  of  plaintiff's 
assignors  did  not  appear  in  the  record. 

[b]  It  is  sufficient  if  the  original 
obligee   and  the   complainant  are  en- 
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(III.)  What  Is  Chose  in  Action. —  In  applying  the  term  "chose  in  ac- 
tion" the  courts  have  endeavored  to  construe  it  so  as  to  effect  the  pur- 
pose of  the  act,  giving  it  neither  such  a  narrow  construction  as  to  defeat, 
nor  yet  such  a  broad  construction  as  to  overreach  this  purpose.^^  The 
words  in  question  refer  only  to  a  chose  in  action  based  on  contract.^^ 
The  act  was  not  intended  to  prevent  assignees  and  purchasers  of  prop- 
erty from  maintaining  a  federal  action  to  recover  such  property.^^ 
Suits  to  recover  the  amount  claimed  to  be  due  upon  an  account,^*  or 
other  contract,  ^^  actions  for  damages  for  breach  of  contract  or  for 
torts  connected  therewith,^*'  suits  to  compel  the  specific  performance  of 
contracts,^^  actions  on  judgments,'^  and  suits  to  foreclose  mortgages,^® 


titled  to  sue  (1)  in  the  federal  court 
though  none  of  the  intermediate  as- 
signors were,  as  where  a  citizen  of 
New  York  assigned  to  a  citizen  of 
Pennsylvania  a  judgment  recovered  by 
him  against  a  citizen  of  the  latter 
state,  and  the  executors  of  said  as- 
signee assigned  it  to  the  complainant 
who  was  an  alien.  Wilson  r.  Fisher, 
Baldw.  133,  30  Fed.  Cas.,  No.  17,803. 
(2)  So  also  it  is  sufficient  where  both 
the  original  holder  and  the  immediate 
assignor  of  the  com])lainant  were  en- 
titled to  sue  in  the  federal  court, 
though  certain  intermediate  assignees 
were  not.  Farr  v.  Hobe-Peters  Land 
Co.,  188  Fed.  10,  110  C.  C.  A.  160  {re- 
versing 170  Fed.  644,  on  other  grounds); 
Portage  City  Water  Co.  v.  City  of 
Portage,   102    Fed.    769. 

fcj  The  original  assignor  of  a 
chose  in  action  to  whom  it  is  subse- 
quently reassigned,  may  sue  in  the 
federal  court  regardless  of  the  citizen- 
ship of  his  immediate  assignor.  Moore 
Bros.  Glass  Co.  v.  Drevet  Mfg.  Co.,  154 
Fed.   737. 

31.  Brown  v.  Fletcher,  235  U.  S.  589, 
35  Sup.  Ct.  154,  59  L.  ed.  374. 

32.  Brown  v.  Fletcher,  235  U.  S.  589, 
35  Sup.  Ct.  154,  59  L.  ed.  374. 

[a]  Assignment  of  Trust  Interest. 
An  assignment  by  the  beneficiary,  of 
his  interest  under  a  testamentary  trust 
does  not  involve  the  assignment  of  a 
contract  right,  and  persons  claiming 
under  the  assignee  may  resort  to  the 
federal  courts.  Brown  v.  Fletcher,  235 
U.  S.  589.  35  Sup.  Ct.  154,  59  L.  ed.  374. 

fb]  Assignment  of  Distributive 
Shave  of  Heir  in  an  Estate. — Stotesbury 
V.  Huber,  237  Fed.  413.  See  Ingersoil 
V.  Coram,  211  U.  S.  335,  29  Sup.  Ct.  92, 
53  L.  ed.  208. 

33.  Brown  v.  Fletcher,  235  U.  S. 
589,   35   Sup.    Ct.   154,   59   L,   ed.    374. 


Compare  Color  r.  Grainger  County,  74 
Fed.  16,  21,  20  C.  C.  A.  267. 

[a]  Assignee  of  money  deposited  in 
court,  in  suit  to  recover  back  such 
monev.  Menasha  Wooden  Ware  Co.  v. 
Southern  Ore.  Co.,  244  Fed.  83,  156  C. 
C.  A.  511. 

34.  Kolze  V.  Hoadley,  200  IT.  S.  76. 

82,  26  Sup.  Ct.  220,  50  L.  ed.  377. 

[a]  The  court  has  no  jurisdiction 
of  an  action  on  an  open  account  by  an 
assignee  thereof  where  the  assignor  is 
a  citizen  of  the  same  state  as  the  de- 
fendant. Chase  v.  Sheldon  Roller-Mills 
Co.,  56  Fed.  625. 

35.  Kolze  V.  Hoadley,  200  U.  S.  76, 
S2,  26  Sup.  Ct.  220,  50  L.  ed.  377;  Black- 
lock  V.  Small,  127  U.  S.  96,  8  Sup.  Ct. 
1096,  32  L.  ed.  70. 

[a]  "A  contract  to  pay  money  for 
stock  is  a  chose  in  action  within  the 
meaning  of  this  section."  Coler  r. 
Grainger  County,  74  Fed.  16,  21,  20 
C.  C.  A.  267. 

[b]  A  suit  In  equity  against  a  city 
to  recover  on  warrants  and  certificates 
issued  under  authority  of  its  police 
board,  since  abolished,  is  within  the 
statute.  New  Orleans  v.  Benjamin,  153 
U.  S  411,  432,  14  Sup.  Ct.  905,  38  L.  ed. 
764.  ■ 

36.  Waterman  v.  Chesapeake  &  O. 
R.  Co.,  199  Fed.  667.  But  see  Crown 
Orchard  Co.  r.  Dennis.  229  Fed.  652, 
144  C.  C.  A.  62,  and  infra,  this  section. 

37.  Kolze  V.  Hoadlev,  200  U.  S.  76, 

83,  26  Sup.  Ct.  220,  50  L.  ed.  377;  Cor- 
bin  V.  Black  Hawk  County,  105  U.  S. 
659,  26  L.  ed.  1136.  See  Crown  Orchard 
Co.  V.  Dennis,  229  Fed.  652,  144  C.  C. 
A.  62,  as  to  cases  not  regarded  as  ac- 
tions for  specific  performance. 

38.  Metcalf  v.  Watertown,  128  U.  S, 
586,  9  Sup.  Ct.  173,  32  L.  ed.  543. 

39.  Kolze  V.  Hoadlev,  200  U.  S.  76, 
83,  26  Sup.  Ct.  220,  50  L.  ed.  377. 
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have  been  held  to  be  within  the  inhibition  of  the  statute.  The  statute 
applies  though  the  contract  on  which  the  right  of  action  is  based  is 
oral."  The  statute  does  not  apply  to  actions  on  assigned  claims  for 
torts,"  or  to  actions  based  on  torts  in  relation  to  the  subject  matter  of 
the  assignment,*^  or  to  a  suit  on  a  judgment  recovered  by  the  assignee 
on  the  assigned  claim.*^ 

(IV.)  Statutory  Exceptions. —  By  its  terms  the  statute  does  not  apply 
to  suits  upon  foreign  bills  of  exchange.** 

Instruments  Made  by  Corporations.  —  Instruments  payable  to  bearer  and 
made  by  a  corporation  are  expressly  excepted  from  the  provisions  of 
the  aet;*^  and  the  word  corporations  as  here  used  includes  municipal 


40.  Brown  v.  Fletcher,  235  U.  S. 
589.  25  Sup.  Ct.  154,  59  L.  ed.  .374; 
Utah-Nevada  Co.  v.  De  Lamar,  133  Fed. 
113,  66  C.  C.  A.  179  (certiorari  denied, 
199- U.  S.  605,  26  Sup,  Ct.  746,  50  L.  ed. 
330) ;  Simons  v.  Ypsilanti  Paper  Co., 
33  Fed.  193. 

41.  Noyes  v.  Crawford,  133  Fed. 
796.  See  also  Bushnell  v.  Kennedy,  9 
Wall.  (U.  S.)  287,  19  L.  ed.  736,  where- 
in a  similar  provision  in  the  11th  sec- 
tion of  the  judiciary  act  of  1789  was 
held  not  to  apply  to  mere  naked  rights 
of  action  founded  on  some  wrongful 
act  or  some  neglect  of  duty  to  which 
the  law  attaches  damages. 

[a]  Such  as  an  action  by  an  as- 
signee of  a  claim  for  damages  for  cut- 
ting growing  timber  and  concerting  the 
same.  Act  March  3,  1887;  Ambler  r. 
Eppinger,  137  U.  S.  480,  11  Sup.  Ct. 
173,  34  L.  ed.  765. 

[b]  An  action  on  an  assigned  claim, 
for  damages  against  a  carrier  for 
breach  of  its  duty  to  carry,  whether 
such  duty  was  imposed  by  law  or  by 
contract.  Muller  v.  Chicago,  I.  &  L.  R. 
Co.,  149  Fed.  939. 

42.  See  infra,  this  note  and  Deshler 
f.  Dodge,  16  How.  (U.  S.)  622,  14  L. 
ed.  1084;  Prest-o-Lite  Co.  v.  Avery 
Portable  Lighting  Co.,  164  Fed.  60. 

[a J  Action  by  assignee  of  a  note 
and  chattel  mortgage  against  a  third 
person  to  recover  possession  of  the 
mortgaged  property.  Buckingham  v. 
Dake,  112  Fed.  258,  50  C.  C.  A.  492. 

[b]  Action  by  the  assignee  of  a 
contract  for  the  sale  of  realty  to  re- 
cover damages  for  a  conspiracy  to  de- 
feat his  title  to  the  contract  and  the 
land.    Noyes  v.  Crawford,  133  Fed.  796. 

[cj  Action  To  Enjoin  Trespass  and 
Conversion.  —  Crown  Orchard  Co.  v. 
Dennis,  229  Fed.  652,  144  C.  C.  A.  62. 
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See  also  Shaffer  t;.  Marks,  241  Fed.  139. 

43.  Hultberg  v.  Anderson,  170  Fed. 
657. 

[a]  Creditors  of  a  corporation  who 
have  recovered  judgments  on  assigned 
notes  in  a  state  court  may  maintain  a 
suit  in  a  federal  court  against  a  third 
person  to  declare  a  trust  in  property 
held  by  him  and  alleged  to  belong  to 
the  corporation,  though  said  court 
would  not  have  had  jurisdiction  of  the 
original  actions  on  the  notes.  Stan- 
wood  V.  Wishard,  134  Fed.  959,  962. 

44.  Wilson  v.  Knox  County,  43  Fed. 
481 ;  Newgass  v.  New  Orleans,  33  Fed. 
196,  approved  in  New  Orleans  v.  Quin- 
lan,  173  U.  S.  191,  19  Sup.  Ct.  329,  43 
L.  ed.  664. 

[a]  A  bill  of  exchange  drawn  in 
one  state  upon  a  person  living  in  an- 
other state  is  a  foreign  bill  within  the 
meaning  of  this  provision.  Buckner  v. 
Finley,  2  Pet.  (U.  S.)  586,  7  L.  ed. 
528. 

45.  Waite  d.  Santa  Cruz,  184  U.  S. 
302,  324,  22  Sup.  Ct.  327,  46  L.  ed.  552, 
Lake  County  Comrs.  v.  Dudley,  173  U. 
S.  243,  251,  19  Sup.  Ct.  398,  43  L.  ed. 
684;  New  Orleans  v.  Quinlan,  173  U.  S. 
191,  19  Sup.  Ct.  329,  43  L.  ed.  664; 
State  Nat.  Bank  v.  Eureka  Springs 
Water  Co.,  174  Fed.  827;  Wilson  v. 
Knox  Countj^,  43  Fed.  481;  Newgass 
V.  New  Orleans,  33  Fed.  196. 

[a]  The  Statute  Does  Apply  to  a 
Note  Payable  to  the  Order  of  a  Named 
Person.  —  State  Nat.  Bank  v.  Eureka 
Springs  Water  Co.,  174  Fed.  827. 

[b]  County  bonds  payable  to  ** 

or  order"  are  payable  to  bearer  with- 
in the  meaning  of  the  act.  Lyon  Coun- 
ty V.  Keene  Five-Cent  Sav.  Bank,  100 
Fed.  337,  40  C.  C.  A.  391,  affirming  90 
Fed.  523. 
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corporations.*"  The  exception  is  not  limited  to  cases  where  the  instru- 
ment is  first  negotiated  to  a  citizen  of  another  state.*^  Notes  payable 
to  the  order  of  the  maker  and  by  it  indorsed  in  blank  are  deemed  pay- 
able to  bearer  within  the  meaning  of  the  statute.*® 

15.  Pleading  and  Proof  of  Citizenship.  —  a.  In  General.  —  Wliere 
jurisdiction  depends  on  the  citizenship  of  the  parties,  such  citizenship, 
or  the  facts  which,  in  legal  intendment  constitute  it,  must  be  distinc- 
tively and  positively  alleged  in  the  pleadings,"  or  must  appear  affirm- 
atively and  with  equal  distinctness  in  other  parts  of  the  record,^'^  and 


46.  Waite  r.  Santa  Cruz,  184  U.  S, 
302,  324,  22  Sup.  Ct.  327,  46  L.  ed.  552. 

[a]  Municipal  Corporations. —  (1) 
The  statute  does  not  apply  to  an  action 
on  coupons  of  bonds  issued  by  a  board 
of  county  commissioners  (Lake  County 
Comrs.  r.  Dudlev,  173  U.  S.  243,  251, 
19  Sup.  Ct.  398,  43  L.  ed.  684),  or  (2) 
on  county  bonds  (Lyon  County  v.  Keene 
Fiye-Cent  Say.  Bank,  100  Fed.  337,  40 
C.  C.  A.  391,  affirming  90  Fed.  523),  or 
(3)  warrants  (Board  of  Comrs.  r.  Ir- 
vine, 61  C.  C.  A.  607,  126  Fed.  689, 
affirming  114  Fed.  518;  Wilson  r.  Knox 
County,  43  Fed.  481),  or  (4)  on  town- 
ship bonds  (Loeb  V.  Columbia  Tp. 
Trustees,  179  U.  S.  472,  485,  21  Sup. 
Ct.  174,  45  L.  ed.  280;  Andes  v.  Elv, 
158  U.  S.  312,  325.  15  Sup.  Ct.  954,  39 
L.  ed.  996),  or  (5)  on  the  notes  (Citi- 
zens' Say.  Bank  v.  City  of  Newburv- 
port,  169  Fed.  766,  95  C.  C.  A.  232),  or 
(6)  certificates  of  a  city  (New  Orleans 
r.  Quinlan,  173  U.  S.  191,  19  Sup.  Ct. 
329,  43  L.  ed.  664),  provided  such  in- 
struments are  payable  to  bearer. 

47.  Citizens'  Savings  Bank  v.  City 
of  Newburvport,  169  Fed.  766,  95  C. 
C.  A.  232. 

48.  See  infra,  this  note. 

[a]  Notes  in  the  form  of  a  promise 
by  a  city  to  make  payment  "to  the 
order  of  J.  V.  Felkner,  City  Treas. " 
and  indorsed  in  blank  "J.  V.  Felkner, 
City  Treas.,"  will  be  regarded  as 
notes  payable  to  the  city  and  indorsed 
by  it  in  blank  before  they  were  nego- 
tiated, the  indorsement  by  the  treas- 
urer being  merely  for  the  purpose  of 
giving  them  circulation.  Citizens'  Sav. 
Bank  v.  City  of  Newburvport,  169  Fed. 
766.  95  C.  C.  A.  232. 

49.  Thomas  r.  Board  of  Trustees, 
195  U.  S.  207,  25  Sup.  Ct.  24.  49  L.  ed. 
160;  Great  So.  Fire-Proof  Hotel  Co.  v. 
Jones,  177  U.  S.  449,  20  Sup.  Ct.  690, 
44  L.  ed.  842;  Roberts  i\  Lewis,  144 
U.   S.   653,  12   Sup.   Ct.   781,  36  L.   ed. 


579;  Anderson  v.  Watt,  138  U.  S.  694, 
702,  11  Sup.  Ct.  449,  34  L.  ed.  1078; 
Chapman  v.  Barney,  129  U.  S.  677,  9 
Sup.  Ct.  426,  32  L.  ed.  800;  Halsted  v. 
Buster,  119  U.  S.  341,  7  Sup.  Ct.  276, 
30  L.  ed.  462;  Continental  L.  Ins.  Co. 
f.  Ehoads,  119  U.  S.  237,  7  Sup.  Ct.  193, 
30  L.  ed.  380;  Mansfield,  C.  &  L.  M.  R. 
Co.  V.  Swan,  111  U.  S  379,  4  Sup.  Ct. 
510,  28  L.  ed.  462;  Robertson  v.  Cease, 
97  U.  S.  646,  24  L.  ed.  1057;  Dred  Scott 
V.  Sandford,  19  How.  (U.  S.)  393,  402, 
15  L.  ed.  691;  Brown  v.  Keene,  8  Pet. 
(U.  S.)  112,  8  L.  ed.  885;  Atchison,  T. 
&  S.  F.  R.  Co.  i;.  Frederickson,  177  Fed. 
206,  101  C.  C.  A.  376;  Taylor  v.  Weir, 
171  Fed.  636,  96  C.  C.  A.  438;  Yeandle 
V.  Pennsylvania  R.  Co.,  169  Fed.  938, 
95  C.  C.  A.  282;  Knight  v.  Lutcher  & 
Moore  Lumber  Co.,  136  Fed.  404,  69  C. 
C.  A.  248;  Tug  River  Coal  &  Salt  Co.  v. 
Brigel,  67  Fed.  625,  14  C.  C.  A.  577; 
McEldowney  v.  Card,  193  Fed.  475, 
482. 

As  to  manner  of  pleading  citizen- 
ship, see  infra,  II,  F,  15,  b. 

[a]  This  is  equally  true  in  a  pro- 
ceeding by  notice  and  motion  under 
the  West  Virginia  statute.  West  Fork 
Glass  Co.  V.  Innes-Weld  Glass  Co.,  178 
Fed.  205,  101  C.  C.  A.  525. 

[b]  That  the  bill  merely  recites  the 
citizenship  of  the  parties  without  mak- 
ing distinct  traversable  averments 
thereof  does  not  require  the  denial  of 
a  preliminary  injunction,  where  the  af- 
fidavits in  no  way  dispute  diversity  of 
citizenship.  Gorham  Mfg.  Co.  v.  Wein- 
traub,   176  Fed.   927. 

fc]  Sufficient  averment.  —  Railroad 
Com.  V.  Louisville  &  N.  R.  Co.,  225 
IT.  S.  272,  32  Sup.  Ct.  756,  56  L.  ed. 
1087. 

50.  United  States  r.  Cadarr,  197  U. 
S.  475,  482,  25  Sup.  Ct.  487,  49  L.  ed. 
842;  Thomas  v.  Board  of  Trustees,  195 
U.  S.  207,  25  Sup.  Ct.  24.  49  L.  ed. 
160;     Great  So.  Fire-Proof  Hotel  Co.  v. 
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the  same  is  true  as  to  alienage,  where  jurisdiction  depends  on  the  alien- 
a^a:e  of  one  of  the  parties,^^  and  as  to  the  citizenship  of  the  plaintiff's 
assignor,  where -such  citizenship  is  material  in  suits  by  assignees  of 
notes  or  other  choses  in  action.^^     An  allegation  that  the  citizenship 


Jones,  177  U.  S.  449,  453,  20  Sup.  Ct. 
690,  44  L.  ed.  842;  Anderson  v.  Watt, 
138  U.  S.  694,  702,  11  Sup.  Ct.  449, 
34  L.  ed.  1078;  Chapman  f.  Barney, 
129  U.  S.  677,  9  Sup.  Ct.  426,  32  L.  ed. 
800;  Halsted  v.  Buster,  119  U.  S.  341, 
7  Sup.  Ct.  276,  3'0  L.  ed.  462;  Conti- 
nental Ins.  Co.  V,  Rhoads,  119  U.  S. 
237,  7  Sup.  Ct.  193,  30  L.  ed.  380; 
Mansfield,  C.  &  L.  M.  R.  Co.  i\  Swan, 
111  U.  S.  379,  4  Sup.  Ct.  510,  28  L.  ed. 
462;  Robertson  r.  Cease,  97  U.  S.  646, 
24  L.  ed.  1057;  Pittsburg,  etc.,  R  Co.  v. 
Ramsey,  11  Wall.  (U.  S.)  322,  22  L.  ed. 
823;  Wvlie  Permanent  Camping  Co.  V. 
Lynch,  195  .Fed.  386,  401,  115  C  C.  A. 
288;  Newcomb  v.  Burbank,  181  Fed. 
334,  104  C.  C.  A.  164;  Atchison,  T.  & 
:S.  F.  R.  Co.  V.  Frederiekson,  177  Fed. 
206,  lOl'  C.  C.  A.  376;  Taylor  r.  Weir, 
171  Fed.  636,  96  C.  C.  A.  438;  Yeandle 
V.  Pennsylvania  R.  Co.,  169  Fed.  938, 
95  C.  C.  A.  282. 

[a]  If  it  does  not  so  appear  on  ap- 
peal or  error,  the  judgment  will  be  re- 
versed and  the  case  remanded  for 
further  proceedings.  Home  v.  Ham- 
mond Co.,  155  V.  S.  393,  15  Sup.  Ct. 
167,  39  L.  ed.  197;  Peper  V.  Fordyce. 
119  U.  S.  469,  7  Sup.  Ct.  287,  30  L.  ed. 
435. 

[b]  The  trial  court  must  determine 
the  question  from  the  matters  before 
it  when  the  jurisdiction  is  challenged. 
It  has  no  right  to  defer  the  question 
for  future  consideration  in  connection 
with  testimony  yet  to  be  taken,  de- 
pending on  future  developments  to  es- 
tablish jurisdiction.  West  Fork  Glass 
Co.  r.  innes-Weld  Glass  Co.,  178  Fed. 
205,  101  C.  C.  A.  525. 

[c]  On  appeal  the  whole  record  may- 
be looked  to  (1)  for  the  purpose  of 
curing  a  defective  averment  of  citizen- 
ship, and  it  is  sufficient  if  the  requisite 
citizenship  is  anywhere  expressly  aver- 
red in  the  record,  or  facts  are  therein 
stated  "which  in  legal  intendment  con- 
stitute such  allegation.  Sun  Printing 
&  Pub.  Ass'n  V.  Edwards,  194  IT.  S. 
377,  382,  14  Sup.  Ct.  696,  48  L.  ed. 
1027.  Soe  also.  West  Fork  Glass  Co. 
V.  Innes-Weld  Glass  Co.,  178  Fed.  205, 
101  C.  C.  A.  525;     Toledo  Traction  Co. 
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V.  Cameron,  137  Fed.  48,  52,  69  C.  C,  A. 
28.  (2)  "The  facts  showing  the  re- 
quisite diverse  citizenship  must  appear 
in  such  papers  as  properly  constitute 
a  part  of  the  record  of  the  case." 
Mexican  Cent.  R.  Co.  v.  Pinkney,  149 
U.  S.  194,  200,  13  Sup.  Ct.  859,  37  L. 
ed.  699.  (3)  Only  such  part  of  the 
transcript  may  be  referred  to  as  prop- 
erly constitute  a  part  of  the  record, 
and  not  papers  improperly  inserted 
therein.  Robertson  r.  Cease,  97  U.  S. 
646,  6-18,  24  L.  ed.  1057.  (4)  The  orig- 
inal petition  may  be  looked  to,  though 
an  amended  one  is  subsequently  filed. 
Mexican  Cent.  R.  Co.  r.  Pinkney,  149 
U.  S.  194,  200,  13  Sup.  Ct.  859,  37  L. 
ed.  699;  Toledo  Traction  Co.  v.  Cam- 
eron, 137  Fed  48,.  53,  69  C.  C.  A. 
28. 

51.  Bors  V.  Preston,  111  U.  S.  252, 
263,  4  Sup.  Ct.  407,  28  L.  ed.  419; 
International  Bank  &  Trust  Co.  v. 
Scott,  159  Fed.  58,  86  C.  C.  A.  248. 

As  to  manner  of  pleading,  see  infra, 
II,  F,  15,  b. 

[a]  Where  jurisdiction  is  not  chal- 
lenged by  pleading,  it  is  sufficient  if  it 
is  disclosed  in  any  part  of  the  record, 
including  the  proofs.  Mahoning  Valley 
R.  Co.  V.  O'Hara,  196  Fed.  945,  116  C. 
C.  A.  495. 

52.  Kolze  V.  Hoadley,  200  U.  S.  76, 
83,  26  Sup.  Ct.  220,  50  L.  ed.  377; 
North  American  T.  &  T.  Co.  v.  Morrison, 
178  U.  S.  262,  268,  20  Sup.  Ct.  869,  44 
L.  ed.  1061;  New  Orleans  V.  Benjamin, 
153  U.  S.  411,  435,  14  Sup.  Ct.  905,  38 
L.  ed.  764;  Montalet  v.  Murray,  4 
Craneh  (U.  S.)  46,  2  L.  ed.  545;  Jones 
V.  Shapera,  57  Fed.  457,  462,  6  C.  C.  A. 
423. 

[a]  One  claiming  the  right  to  sue 
by  virtue  of  an  assignment  made  to 
him  must  show  affirmatively  in  his  bill 
that  both  he  and  his  assignor  were  cit- 
izens of  a  state  or  states  other  than 
that  of  which  the  defendant  is  a  cit- 
izen. Gorman-Wright  Co.  v.  Wright,  134 
Fed.  363,  67  C  C.  A.  345. 

[b]  But  a  subsequent  holder  suing 
on  a  note  payable  to  bearer  need  not 
allege  the  citizenship  of  the  original 
holder,  but  may  leave  it  to  be  pleaded 
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of  a  party  or  parties  is  unknown  is  insufficient  to  confer  jurisdiction.^'' 
Defendant's  right  to  remove  a  case  to  the  federal  court  by  reason  of 
diversity  of  citizenship  is  not  affected,  however,  by  plaintiff's  oinission 
to  aver  the  citizenship  of  the  parties,  or  by  mistakenly  or  falsely  stat- 
ing it.^* 

b.  Form  and  Sufficiency  of  Allegations.  —  It  is  not  sufficient  that 
jurisdiction  may  be  inferred  argumentatively  from  the  averments.^^ 
An  averment  of  residence  in  a  particular  state,  ^^  or  country,^^  or  that 
one  is  an  "inhabitant"  of  a  particular  state,^®  or  that  a  party  is  "of" 
a  particular  state. ^^  is  not  an  averment  of  citizenship  of  such  state  or 
country.  But  a  direct  averment  of  citizeuvship  in  a  specified  country  or 
state,  or  of  the  facts  w^hich  in  legal  intendment  constitute  such  citizen- 


■by  the  defendant  if  it  affects  the  juris- 
diction. Jones  V.  Shapera,  57  Fed.  457, 
462,  6   C.   C.  A.   423. 

[c]  On  appeal  or  error  (1)  it  must 
appear  in  the  record.  Parker  v.  Orms- 
by,  141  U.  S.  81,  85,  11  Sup.  Cf.  912, 
35  L.  ed.  654;  Metcalf  v.  Watertown, 
128  U.  S.  586,  9  Sup.  Ct.  173,  32  L.  ed. 
543;  King  Iron  Bridge  Mfg.  Co.  v. 
Otoe  County,  120  U.  S.  225,  7  Sup.  Ct. 
552,  30  L.  ed.  623;  Morgan's  Ex'r  v. 
Gay,  19  Wall.  (U.  S.)  81,  22  L.  ed.  100; 
Turner  v.  Bank  of  North  America,  4 
Ball.  (U.  S.)  8,  1  L.  ed.  718.  (2)  It  is 
sufficient  if  it  does  so  appear.  First 
Nat.  Bank  v.  Crowley,  183  Fed.  578,  105 
C.  C.  A.  450. 

53.  Tug  Eiver  Coal  &  Salt  Co,  v. 
Brigel,  67  Fed.  625,  14  C.  C.  A.  577. 

54.  Texas  &  P.  E.  Co.  v.  Barrett,  166 
IJ.  S.  617,  17  Sup.  Ct.  707,  41  L.  ed. 
1136,  where  it  is  merely  alleged  "that 
defendant  is  a  railway  corporation, 
duly  incorporated." 

55.  Thomas  t:  Board  of  Trustees, 
195  U.  S.  207,  25  Sup.  Ct.  24,  49  L.  ed. 
160;  Anderson  r.  Watt,  138  U.  S.  694, 
702,  11  Sup.  Ct.  449,  34  L.  ed.  1078; 
Continental  L.  Ins.  Co.  v.  Ehoads,  119 
U.  S.  237,  7  Sup.  Ct.  193,  30  L.  ed.  380; 
Grace  r.  American  Cent.  Ins.  Co.,  109 
U.  S.  278,  284,  3  Sup.  Ct.  207,  27  L  ed. 
932;  Robertson  v.  Cease,  97  IT.  S.'646, 
24  L.  ed.  1057;  Brown  v.  Keene,  8 
Pet.  (U.  S.)  112,  S  L.  ed.  885;  Tug 
River  Coal  &  Salt  Co.  v.  Brigel,  67  Fed. 
625,  14  C.   C.  A.  577. 

fa]  Alienage  cannot  be  inferred 
argumentatively  from  the  single  fact 
that  such  person  holds  and  exercises 
the  office  of  consul  of  a  foreign  gov- 
ernment, since  an  American  citizen 
may  hold  such  an  office.    Bors  v.  Pres- 


ton, 111  U.  S.  252,  263,  4  Sup.  Ct.  407, 
28  L.  ed.  419. 

56.  Steigleder  v.  McQuesten,  198  U. 
S.  141,  25  Sup.  Ct.  616,  49  L.  ed.  986; 
Sun  Priuting  &  Pub.  Assn.  v.  Edwards, 
194  U.  S.  377,  382,  24  Sup.  Ct.  696, 
48  L.  ed.  1027;  Mexican  Cent.  R.  Co. 
r.  Duthie,  189  U.  S.  76,  23  Sup.  Ct. 
610,  47  L.  ed.  715;  Southern  Pac.  Co. 
f.  Denton,  146  U.  S.  202,  13  Sup.  Ct. 
44,  36  L.  ed.  942;  Menard  v.  Goggan, 
121  U.  S.  253,  7  Sup.  Ct.  874,  30  L.  ed. 
914;  Everhart  r.  Huntsville  College, 
120  U.  S.  223,  7  Sup.  Ct.  555,  30  L.  ed. 
623;  Grace  v  American  Cent.  Ins.  Co., 
109  U.  S.  278,  284,  3  Sup.  Ct.  207,  27 
L.  ed.  932;  Robertson  v.  Cease,  97  U. 
S.  646,  24  L.  ed.  1057;  Brown  v.  Keene, 
8  Pet.  (U.  S.)  112,  8  L.  ed.  885;  New- 
comb  r.  Burbank,  181  Fed.  334,  104  C. 
C.  A.  164;  Atchison,  T.  &  S.  F.  E.  Co. 
r.  Frederickson,  177  Fed.  206,  101  C.  C. 
A.  370;  Yoeum  v.  Parker,  130  Fed. 
770,  66  C.  C.  A.  80;  Tug  River  Coal  & 
Salt  Co.  f.  Brigel,  67  Fed.  625,  14  C.  C. 
A.  577;  Gangler  v.  Chicago,  M.  & 
P.  S.  E.  Co.,  197  Fed.  79;  McEldowney 
V.  Card,  193  Fed.  475,  482;  Maver  r. 
Cohrs,  188  Fed.  443. 

[a]  Rule  Not  Affected  by  the  14th 
Amendment.  —  Robertson  r.  Cease,  97 
U.  S.   646,  648,  24  L.  ed.  1057. 

57.  International  Bank  &  Trust  Co. 
r.  Scott,  159  Fed.  58,  86  C.  C.  A.  248. 

58.  Atchison,  T.  &  S.  F.  E.  Co.  V. 
Frederickson,  177  Fed.  206,  101  C.  C. 
A.    376. 

59.  Grace  v.  American  Cent.  Ins. 
Co.,  109  U.  S.  278,  285,  3  Sup.  Ct.  207, 
27  L.  ed.  932;  Jackson  v,  Ashton,  8 
Pet.  (U.  S.)  148,  8  L.  ed.  898;  "Wood 
V.  Wagnon,  2  Cranch  (U.  S.)  9,  2  L.  ed. 
191;  Yeandle  i\  Pennsvlvania  E.  Co., 
169  Fed.  938,  95  C.   C.  A.  282. 
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ship,  is  sufficient.'^"  In  the  case  of  a  corporation  a  tthtc  allejration  of 
citizenship  is  insufficient;  the  state  or  country  of  its  incorporation  must 
be  stated.**^  The  citizenship  of  the  individual  members  of  a  joint  stock 
company,^^  partnership,^^  or  other  voluntary  association,''*  must  be 
averred.  Since  the  personal  citizenship  of  a  personal  representative, 
when  made  a  party  in  his  representative  capacity,  is  ordinarily  control- 
ling,®^ it  must  be  alleged.'^® 

A  plea  to  the  jurisdiction  based  on  an  alleged  collusive  joinder  of 
parties  for  the  purpose  of  showing  a  diversity  of  citizenship,  must 
specify  the  parties  claimed  to  have  been  so  joined." 

Amendment. —  Failure  to  allege  the  necessary  diversity  of  citizenship 
may  be  cured  by  amendment  in  the  trial  court  at  any  stage  of  the  case,^^ 


60.  Grace  v.  American  Cent.  Ins. 
Co.,  109  U.  S.  278,  284,  3  Sup.  Ct.  207, 
27  L.  ed.  932. 

[a]  Examples. — (1)  A  description  of 
complainants  as  "all  of  Cognac  in 
Prance,  and  citizens  of  the  Republic  of 
France,"  is  sufficient.  Hennessy  v. 
Richardson  Drug  Co.,  189  U.  S.  25,  34, 
23  Sup.  Ct.  532,  47  L.  ed.  697.  (2)  An 
allegation:  "That  the  plaintiff  now  is 
and  for  more  than  one  year  last  past 
has  been  a  resident  of  Washington  and 
a  citizen  of  Sweden,"  sufficiently  shows 
his  nationality,  even  if,  technically.,  he 
was  a  "subject"  rather  than  a  "citi- 
zen" of  Sweden.  Nichols  Lumber  Co.  r. 
Franson,  203  U.  S.  278,  27  Sup.  Ct.  102, 
51  L.  ed.  181.  (3)  An  averment  that 
plaintiff  "is  now,  and  at  all  times 
hereinafter  mentioned  was,  a  citizen  of 
Ireland,"  is  sufficient,  though  technical- 
ly she  should  have  been  referred  to  as 
a  "subject  of  the  King  of  Great 
Britain  and  Ireland."  Mahoning  Val. 
R.  Co.  v.  O'Hara,  196  Fed.  945,  116 
C.  C.  A.  495,  (4)  But  a  description  of 
a  party  as  "a  citizen  of  London,  Eng- 
land," is  insufficient  to  show  his  alien- 
age. Stuart  V.  Easton,  156  U.  S.  46, 
15  Sup.  Ct.  268,  39  L.  ed.  341. 

61.  Muller  r.  Dows,  94  U.  S.  444,  24 
L.  ed.  207;  Parker  Washington  Co.  v. 
Cramer,  201  Fed.  878,  120  C.  C.  A.  216; 
Atlantic  C.  L.  R.  Co.  v.  Whilden,  195 
Fed.  263,  115^  C.  C.  A.  254;  Knight  v. 
Lutcher  &  Moore  Lumber  Co.,  136  Fed. 
404,  69  C.  C.  A.  248. 

[a]  "The  approved  form  of  allega- 
tion  is  that  the  defendant  is  a  corpora- 
tion organized  and  existing  under  the 
laws  of  the  named  state.  From  this 
form  of  averment  an  irrebutable  pre- 
sumption that  the  stockholders  are  cit- 
izens of  the  chartering  state  is  held  to 

Vol.  XXV 


arise."  Parker  Washington  Co.  v. 
Cramer,  201  Fed.  878,  120  C.  C.  A.  216. 
(2)  "Such  an  averment  is  usually 
made  in  the  introductory  or  stating 
part  of  the  bill.  It  is  always  there 
made,  if  the  bill  is  formally  drafted. 
But  if  made  anywhere  in  the  plead- 
ings, it  is  sufficient."  Muller  v.  Dows, 
94  U.  S.  444,  24  L.  ed.  207. 

62.  Chapman  r.  Barney,  129  U.  S. 
677,  9  Sup.  Ct.  426,  32  L.  ed.  800. 

63.  Derk  P.  Yonkerman  Co.  v. 
Charles  H.  Fuller's  Adv.  Agency,  135 
Fed.  613. 

[a]  Partners  Need  Not  Be  Named. 
An  averment  that  each  and  every  mem- 
ber and  partner  of  a  partnership  as- 
sociation plaintiff  is  a  citizen  of  a 
named  state  is  sufficient,  though  none 
of  the  partners  are  named.  Derk  P. 
Yonkerman  Co.  v.  Charles  H.  Fuller's 
Adv.  Agency,  135  Fed.  613. 

64.  See  infra,  this  note. 

[a]  The  citizenship  of  the  individ- 
ual members  of  a  state  board  of  col- 
lege trustees  must  be  alleged  where 
the  board  is  not  a  corporation,  though 
it  is  entitled  to  sue  and  be  sued  in  its 
collective  name.  It  is  insufficient  to 
allege  that  such  board  is  a  citizen  of 
and  domiciled  in  said  state.  Thomas 
r.  Board  of  Trustees,  195  U.  S.  207, 
25  Sup.  Ct.  24,  49  L.  ed.  160. 

65.  See  supra,  IT,  F,  11. 

66.  Yeandle  i-.  Pennsylvania  R.  Co., 
169  Fed.   938,   95   C.  C.  A.   282. 

67.  Helm  v.  Zarecor,  222  U.  S  32, 
32  Sup.  Ct.  10,  56  L.  ed.  77. 

68.  Act  Mar.  3,  1915,  c  90,  38  St. 
at  L.  956,  Comp.  St.  1916,  §  1251e; 
Springstead  -v.  Crawfordsville  State 
Bank,  231  U.  S,  541,  34  Sup.  Ct.  195, 
58  L.  ed.  354;  Swayne  &  Hoyt  v. 
Barseh,  226  Fed.  581,  141  C.  C.  A.  337; 
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even  after  verdict  and  judgment,''^  or  in  the  appellate  court,'°  or  after 
reversal  and  remand  by  an  appellate  court  because  of  the  absence  of 
such  averments.'^^  The  trial  court  also  has  power  to  permit  the  correc- 
tion of  a  mistake  in  alleging  citizenship  ;^-  and  parties  whose  presence 
would  defeat  jurisdiction  and  is  not  indispensable,  may  be  eliminated- 
by  amendment  in  the  trial  court. ^^ 

e.     Proof  of  Citizenship.  —  There  is  a  conflict  of  authority  as  to 
whether  the  burden  of  proof  is  on  the  plaintiff  or  the  defendant  when 


Parker  Washington  Co.  v.  Cramer,  201 
Fed.  878,  120  C.  C.  A.  216;  West  Fork 
Glass  Co.  V.  Innes-Weld  Glass  Co.,  178 
Fed.  205,  101  C.  C.  A.  525.  See  17 
Standard  Peoc.  915,  916,  and  supra, 
II,  A,  3. 

[a]  Failure  To  Show  That  the  Suit 
Could  Have  Been  Brought  by  the 
Plaintiff's  Assignor.  —  Such  an  amend- 
ment, when  made,  relates  back  to  the 
date  of  the  filing  of  the  original  plead- 
ing, and  validates  all  intermediate  pro- 
ceedings. Bowden  v.  Burnham,  59  Fed. 
752,  8  C.  C.  A.  2-18. 

[b]  Formal  application,  notice  and 
hearing  required  rather  than  informal 
request  on  hearing  of  demurrer  and 
motion  to  dismiss.  Riggs  v.  Brown, 
172  Fed.  637. 

69.  Mexican  Cent.  E.  Co.  v.  Duthie, 
189  U.  S.  76,  23  Sup.  Ct.  610, 
47  L.  ed.  715;  McEldowney  v.  Card,  193 
Fed.  475,  483;  Atchison,  T.  &  S. 
F.  E.  Co.  V.  Gilliland,  193  Fed.  608; 
Baglin  v.  Title  Guar.  &  Sur,  Co.,  166 
Fed.  356;  Crosby  v.  Cuba  E.  Co.,  158 
Fed.  144,  judgment  reversed  on  other 
grounds  in  222  U.  S.  473,  32  Sup.  Ct. 
132,  56  L.  ed.  274,  38  L.  E.  A.  (N  S.) 
40. 

[a]  Where  leave  to  amend  is 
granted  pending  a  motion  for  a  new 
trial,  defendant  will  be  given  leave  to 
challenge  the  jurisdictional  averments, 
and  the  verdict  will  be  permitted  to 
stand  until  the  question  of  jurisdiction 
is  settled,  authority  being  reserved  to 
pass  on  the  motion  for  a  new  trial 
after  such  settlement,  McEldowney  v. 
Card,  193  Fed.  475,  484. 

70.  Act  Mar.  3,  1915,  c.  90,  3S  St. 
at  L.  956;     Comp.  St.  1916,  §  1251  e. 

[a]  Prior  to  statute  a  contrary  rule 
prevailed.  Continental  L.  Ins.  Co.  v. 
Ehoads,  119  U.  S.  237,  7  Sup.  Ct.  193, 
30  L.  ed.  380;  Newcomb  r.  Burbank, 
181  Fed.  334.  104  C.  C.  A.  164;  Watson 
V.  Bonfils,  116  Fed.  157,  53  C.  0.  A. 
535.     See  Burlington  Trust  Co.  v.  Por- 


ter, 187  U.  S.  641,  23  Sup.  Ct.  841,  47 
L.  ed,  345, 

[b]  Dismissal  as  to  unnecessary 
parties  not  permissible  under  this  stat- 
ute. Thomas  v.  Anderson,  223  Fed.  41, 
138  C.  C.  A.  405. 

71.  Menard  v.  Goggan,  121  U.  S. 
253,  7  Sup.  Ct.  874,  30  L.  ed,  914;  King 
Iron  Bridge  &  Mfg.  Co.  v.  Otoe  County, 
120  U.  S.  225,  7  Sup,  Ct.  552,  30  L.  ed. 
623;  Everhart  v.  Huntsville  F  Col- 
lege, 120  U,  S,  223,  7  Sup.  Ct.  555,  30 
L,  ed.  623;  Halsted  v.  Buster,  119  U. 
S.  341,  7  Sup.  Ct.  276,  30  L.  ed.  462; 
Continental  L.  Ins.  Co.  v.  Ehoads,  119 
IT.  S.  237,  7  Sup.  Ct.  193,  30  L,  ed  380; 
McEldowney  v.  Card,  193  Fed.  475,  483. 
See   19   Standard  Proc,   324, 

[a]  Where  the  question  is  not 
raised  below,  on  reversal  for  failure  to 
sufficiently  allege  citizenship  plaintiff 
will  be  permitted  to  amend.  Eobertson 
V.  Cease,  97  U.  S.  646,  650,  24  L.  ed. 
1057;  Parker  Washington  Co.  v. 
Cramer,  201  Fed.  878,  120  C.  C.  A.  216; 
Newcomb  v.  Burbank,  181  Fed.  334,  104 
C.  C.  A.  164;  Yeandle  v.  Pennsylvania 
E.  Co.,  169  Fed.  938,  95  C.  C.  A.  282; 
International  Bank  &  Trust  Co.  v. 
Scott,  159  Fed.  58,  86  C.  C.  A.  248; 
Watson  V.  Bonfils,  116  Fed.  157,  53  C. 
C.  A,  535  See  Burlington  Trust  Co,  v. 
Porter,  187  U.  S.  641,  23  Sup,  Ct.  841, 
47  L.  ed.  345. 

[b]  But  it  is  at  least  doubtful 
whether  this  may  be  done  where  the 
issue  of  citizenship  was  raised  by  the 
pleadings  and  was  settled  by  the  stip- 
ulation of  the  parties  below.  Watson 
r.  Bonfils,  116  Fed.  157,  53  C.  C.  A.  535. 
See  Burlington  Trust  Co.  v.  Porter,  187 
V.  S.  641,  23  Sup.  Ct.  841,  47  L.  ed. 
345. 

72.  Betzoldt  t\  American  Ins.  Co., 
47  Fed.  705,  alleging  that  plaintiff  is  a 
citizen  of  a  certain  state  instead  of  an 
alien. 

73.  See  Thomas  v.  Anderson,  223 
Fed,  41,  138  C,  C.  A.  405,  and  supra,  II, 
F,  5. 
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the  plaintiff's  averments  as  to  citizensliip  are  properly  put  m  issue/* 
If  the  averments  of  fact  in  a  plea  to  the  jurisdiction  are  admitted,  no 
evidence  in  support  of  the  plea  is  necessary.'^ 

G.  Objections  to  Jurisdiction  and  Waiver  Thereof.  —  1.  In  Gen- 
eraU«  —  The  judicial  code  provides  that  if  in  any  suit  commenced  m 
the  district  court  or  removed  thereto  from  a  state  court,  it  shall  appear 
to  the  satisfaction  of  the  said  district  court  at  any  time  after  such  suit 
has  been  brought  or  removed  thereto,  that  such  suit  does  not  really  and 
substantially  involve  a  dispute  or  controversy  within  the  jurisdiction  of 
said  district  court,"  or  that  the  parties  to  said  suit  have  been  improp- 


74.  See  Chase  v.  Wetzlar,  225  U.  S. 
79,  85,  32  Sup.  Ct  659,  56  L.  ed.  990; 
Hunt  V.  New  York  Cotton  Exchange, 
205  U.  S.  322,  333,  27  Sup.  Ct.  529,  51 
L.  ed.  821,  wherein  the  court  cites 
Adams  v.  Shirk,  and  Sheppard  v. 
Graves,  infra,  as  authority  for  its  hold- 
ing that  when  an  issue  as  to  the 
amount  in  controversy  is  raised  by  plea 
in  an  equity  case  the  burden  is  on  de- 
fendant, which  may  be  an  intimation 
that  the  same  rule  would  apply  on  an 
issue  as  to  citizenship.  See  also  the 
dissenting  opinion  in  Hill  v.  Walker, 
167  Fed.  241,  92  C.  C.  A.  633,  where 
the  decision  in  Adams  f.  Shirk  is  ex- 
plained on  the  ground  that  the  case 
arose  in  Hlinois  where  the  common  law 
rules  of  procedure  prevail. 

fa]  Burden  Held  To  Be  on  Plain- 
tiff.—  Toledo  Traction  Co.  v.  Cameron, 
137  Fed.  48,  54,  69  C.  C.  A.  28;  Klenk 
V.  Byrne,  143  Fed.  1008. 

[b]  Where  the  averments  of  citizen- 
ship are  put  in  issue  by  a  general 
denial,  and  there  is  no  proof  to  sustain 
them,  the  court  has  no  jurisdiction. 
Cole  i'  Carson,  153  Fed.  278,  82  C  C. 
A.  408;  Yocum  v.  Parker,  130  Fed. 
770,  66  C.  C.  A.  80. 

[e]  In  the  absence  of  any  proof  or 
finding  on  the  subject,  a  judgment  for 
plaintifif  cannot  stand.  Roberts  r.  Lewis, 
144  U.  S.  653,  12  Sup.  Ct.  781,  36  L.  ed. 
579;  Lindsay-Bitton  Live  StocTi  Co. 
V,  Justice,  191  Fed.  163,  111  C.  C.  A. 
525. 

[d]  Burden  held  to  be  (1)  on  de- 
fendant (Pike  County  v.  Spencer,  192 
Fed.  11,  112  C.  C.  A.  433,  reversing  183 
Fed.  894;  Every  Evening  Printing  Co. 
V.  Butler,  144  Fed.  916,  75  C.  C  A. 
657;  Adams  v.  Shirk,  117  Fed.  806,  55 
C.  C.  A.  25,  on  (2)  a  plea  to  the  juris- 
diction.    Davis  V.  Dixon,  184  Fed.  509. 

[e]  Former  Rule.  —  Prior  to  the  act 
of  March  3,  1875,  when  objection  was 
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taken  by  plea  in  abatement,  the  bur- 
den of  proof  was  on  the  defendant. 
Sheppard  v.  Graves,  14  How.  (U.  S.) 
505,  512,  14  L.  ed.  518,  and  eases  cited. 
As  to  manner  of  putting  jurisdiction 
in  issue,   see  infra,  II,  G;   IV,  D,  1. 

75.  McCauley  v.  McCauley,  202  Fed. 
280. 

76.  See  generally  17  Standard  Prog. 
900. 

77.  Act  March  3,  1911,  §37,  36 
St.  at  L.  1098,  which  is  the  same  aa 
Act  March  3,  1875,  c.  137,  §  5,  18  St.  at 
L.  472,  except  that  the  words  "district 
court"  are  substituted  for  the  words 
"circuit  court."  See  the  following: 
Steigleder  f.  McQuesten,  198  U.  S. 
141,  25  Sup.  Ct.  GIO,  49  L.  ed.  986; 
Barney  v.  Citv  of  New  York,  193  U.  S. 
430,  441,  24  Sup.  Ct.  502,  48  L  ed.  737; 
Morris  v.  Gilmer,  129  U.  S.  315,  325,  9 
Sup.  Ct  289,  32  L.  ed.  690;  Little  f. 
Giles,  118  U.  S.  596,  602,  7  Sup.  Ct.  32, 
30  L.  ed.  269;  Barry  f.  Edmunds,  116 
U.  S.  550,  559,  6  Sup.  Ct.  501,  29  L.  ed. 
729;  Farmington  r.  Pillsbury,  114  U. 
S.  138,  5  Sup.  Ct.  807,  29  L.  ed.  114; 
Williams  f.  Nottawa,  104  U.  S.  209,  26 
L,  ed.  719;  New  York  Life  Ins.  Co. 
r.  Johnson  (C.  C.  A.),  255  Fed.  958; 
Ilavward  %\  Nordberg  Mfg.  Co.,  85 
Fed.  4,  29  C  C.  A.  438;  Jackson  v. 
Hooper,  188  Fed.  509;  Risley  v.  City 
of  Utica,  179  Fed.  875.  Also  the  title 
"Removal  of  Causes." 

[a]  If  it  appears  at  any  time  that, 
notwithstanding  the  allegations  of  the 
complaint  make  a  case  within  the 
court's  jurisdiction,  the  ease  does  not 
really  and  substantially  involve  a  dis- 
pute or  controversy  within  its  juris- 
diction. Minnesota  v.  Northern  Secur- 
ities Co.,  194  U.  S.  48,  65,  24  Sup.  Ct. 
598.  48  L.  ed.  870. 

fb]  A  bill  is  properly  dismissed  on 
demurrer  "if,  on  the  face  of  com- 
plainants' statement  of  their  own  case, 
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erly  or  colliisively  made  or  joined,  either  as  plaintiffs  or  defendants, 
for  the  purpose  of  creating  a  cause  cognizable  by  or  removable  to  said 
court, ^^  the  said  district  court  shall  proceed  no  further  therein,  but 
shall  dismiss  the  suit  or  remand  it  to  the  court  from  which  it  was  re- 
moved, as  justice  may  require,  and  shall  make  such  order  as  to  costs 
as  may  be  just.  Prior  to  the  adoption  of  this  statute,  if  the  necessary 
jurisdictional  facts  were  alleged  in  the  declaration  or  bill  of  complaint, 
evidence  to  the  contrary  was  inadmissible  except  under  a  plea  in  abate- 
ment in  the  nature  of  a  plea  to  the  jurisdiction;'^^  and  a  plea  to  the 
merits  was  a  waiver  of  such  a  plea.^°  This  rule  did  not  apply,  however, 
where  want  of  jurisdiction  appeared  on  the  face  of  the  pleadings.** 
Since  the  adoption  of  the  statute,  the  rule  no  longer  obtains  in  any 
case,*2  but  it  is  the  duty  of  the  court  to  dismiss  the  action  or  suit  if  it 


it  does  not  appear  that  the  suit  really 
and  substantially  involved  a  suit  or 
controversy  as  to  the  effect  or  construc- 
tion of  the  Constitution,  on  the  de- 
termination of  which  the  result  de- 
pended." Underground  E.  Co.  v.  New 
York,  193  U.  S.  416,  422,  24  Sup.  Ct. 
494,  48  L.   ed.   733. 

[c]  No  Diversity  of  Citizenship. 
Harrington  v.  Atlantic  &  P,  Tel.  Co., 
185  Fed.  493,  107  C.  C.  A.  593  (re- 
versing  143  Fed.  329) ;  West  Fork 
Glass  Co.  V.  Innes-Weld  Glass  Co.,  178 
Fed.  205,  101  C.  C.  A.  525;  Bucvrus 
Co.  V.  Mc Arthur,  219  Fed.  266;  Cola- 
surdo  V.  Central  R.  R.  of  N.  J.,  180  Fed. 
832. 

[d]  Colorable  Transfer.  —  The  stat- 
ute applies  where  the  transfer  of  bonds 
to  plaintiff  for  collection  only  enables 
him  to  embrace  in  his  suit  against  the 
maker  a  claim  or  claims  of  which  the 
court  could  not  have  entertained  juris- 
diction at  the  suit  of  the  transferrer, 
because  of  the  amount  in  dispute. 
Waite  V.  Santa  Cruz,  184  U.  S.  302, 
326,  22  Sup.  Ct.  327,  46  L.  ed.  552. 

[e]  Transfer  Solely  for  Collection. 
Williams  r.  Xottawa,  104  U.  S  209,  26 
L.  ed.  719. 

[f  ]  Demand  for  Damages  Colorable. 
Mexican  Cent.  R.  Co.  v.  Glover,  107 
Fed.  356,  362,  46  C.  C.  A.  334;  Hay- 
ward  V.  Nordberg  Mfg.  Co.,  29  C.  C.  A. 
438,  85  Fed  4. 

[g]      Where    damages    fraudulently 
magnified    to    a    sum    above    \\\e    juris- 
dictional   amount.      Globe   Refining   Co. 
V.    Landa    Cotton    Oil    Co.,    190    F.    S 
540,  23  Sup.  Ct.  7.54,  47  L.  ed.  1171. 

78,  See  Jud.  Code,  §37;  Comp.  St. 
1916,  §  r019,  and  the  following  cases: 
Steigleder  t.  McQuesten,  198  U.  S.  141, 


25  Sup.  Ct.  616,  49  L.  ed.  986;  Morris 
V.  Gilmer,  129  U.  S.  315,  325,  9  Sup. 
Ct.  289,  32  L.  ed.  690;  Little  v.  Giles, 
118  U.  S.  596,  7  Sup.  Ct.  32,  30  L.  ed. 
269;  Hartog  v.  Memory,  116  U.  S.  588, 
6  Sup.  Ct.  521,  29  L.  ed.  725;  Farming- 
ton  r.  Pillsbury,  114  U.  S.  138,  5  Sup. 
Ct.  807,  29  L.  ed.  114;  Railroad  Com- 
missioners r.  Burleson,  255  Fed.  604; 
Stephens  v.  Smartt,  172  Fed.  466;  Keiii- 
merer  r.  Haggerty,  139  Fed.  693.  See 
also  supra,  II,  F,  9,  as  to  what  con- 
stitutes collusion. 

[a]  Rule  Applies  to  All  Cases 
Whether  of  Contract  or  Tort.  —  Cerri 
V.  Akron-People's  Tel.  Co.,  219  Fed. 
285. 

79.  Gilbert  v.  David,  235  U.  S.  561, 
35  Sup.  Ct.  164,  59  L.  ed.  360;  Steig- 
leder V.  McQuesten,  198  U  S.  141,  25 
Sup.  Ct.  616,  49  L.  ed.  986;  Wetmore 
V.  Rymer,  169  U.  S.  115,  18  Sup.  Ct. 
293,  42  L.  ed.  682;  Sheppard  v.  Graves, 
14  How.  (U.  S.)  504,  14  L.  ed. 
518;  Hill  V.  Walker,  167  Fed.  241,  92 
C.  C.  A.  633;  Cole  v.  Carson,  153  Fed. 
278,  82  C.  C.  A.  408;  Adams  v.  Shirk, 
117  Fed.   801,  55  C.  C.  A.  25. 

80.  Sheppard  f.  Graves,  14  How.  (U. 
S.)  504,  14  L.  ed.  518;  Hill  v.  Walker, 
167  Fed.  241,  92  C.  C.  A.  633;  Cole  v. 
Carson,  153  Fed  278,  82  C.  C.  A.  408; 
Adams  v.  Shirk,' 117  Fed.  801,  55  C.  C. 
A.  25. 

81.  Susquehanna,  etc.,  Coal  Co,  v. 
Blatchford,  11  Wall.  (U.  S.)  172,  177, 
20  L.  ed.  179  (it  could  be  taken  ad- 
vantage of  by  demurrer,  or  on  motion 
at  anv  stage  of  th-^  proeeedinas) ;  Hill 
V.  Walker,  167  Fed.  241,  246,  92  C.  C. 
A.  633. 

82.  Anderson  v.  Watt,  138  U.  S. 
694,  701,  11  Sup.  Ct.  449,  34  L.  ed.  1078. 
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appears  from  the  pleadings  and  the  proofs  taken  together  that  the 
jurisdictional  facts  do  not  exist.^^ 

Want  of  jurisdiction  over  the  subject  matter  may  be  taken  advantage 
of  at  any  stape  of  the  proceedings,^*  and  even  by  the  party  at  whose 
instance  jurisdiction  was  assumed.^^ 

The  trial  court  may,  of  its  own  motion  inquire  into  its  own  jurisdic- 
tion at  any  time  f^  and  so  will  the  appellate  court,  regardless  of  whether 
the  question  is  raised  by  counsel,  inquire  into  its  own  jurisdiction," 


83.  Columbus  Ey.  Light  &  Power 
Co.  V.  Columbus,  249  U.  S.  399,  39  Sup. 
Ct.  349,  63  L.  ed.  669;  Anderson  v. 
Watt,  138  U.  S.  694,  701,  11  Sup.  Ct. 
449,  34  L.  ed.  1078  (as  where  it  ap- 
pears that  the  averments  of  diverse 
citizenship  are  not  true) ;  New  York 
Life  Ins.  Co.  v.  Johnson  (C.  C.  A.),  255 
Fed. '958. 

84.  Chicago,  B.  &  Q.  E.  Co.  v.  Wil- 
lard,  220  U.  S.  413,  31  Sup.  Ct.  460,  55 
L.  ed.  521;  Anderson  v.  Watt,  138 
U.  S.  694,  701,  11  Sup.  Ct.  449,  34  L.  ed. 
1078;  Farmers'  Oil  &  Guano  Co.  v. 
Duckworth  Co.,  217  Fed.  362,  133  C.  C. 
A.  278;  Taylor  v.  Weir,  171  Fed.  636, 
96  C.  C.  A.  438;  Utah-Nevada  Co.  v. 
De  Lamar,  66  C.  C.  A.  179,  133  Fed. 
113  (certiorari  denied,  199  U.  S.  605, 
26  Sup.  Ct.  746,  50  L.  ed  330);  Lewicki 
V.  John  C.  Wiardi  &  Co.",  213  Fed.  647. 
See  17  Standard  Prog.  910.  But  see 
Aeord  -v.  Western  Pocahontas  Corp., 
174  Fed.  1019,  98  C.  C.  A.  625,  cer- 
tiorari denied,  215  U.  S.  607,  30  Sup. 
Ct.  408,  54  L.  ed.  346. 

[a]  Jurisdiction  of  trial  court  may 
be  questioned  on  appeal  though  leave 
to  file  a  plea  and  an  answer  raising 
the  question  was  denied  by  the  trial 
court.  Harrington  v.  Atlantic  &  P.  Tel. 
Co.,  185  Fed.  493,  107  C.  C.  A.  693, 
reversing   143   Fed.   329. 

[b]  Original  Jurisdiction  of  the 
Supreme  Court.  —  Ehode  Island  v.  Mas- 
sachusetts, 12  Pet.  (U.  S.)  657,  717, 
9  L.  ed.  1233.  As  to  jurisdiction  of 
supreme   court,   see   infra,   II,   H. 

85.  Chicago,  B.  &  Q.  E.  Co.  v.  Wil- 
lard,  220  U.  S.  413,  31  Sup.  Ct  460,  55 
L.  ed  521;  Drcd  Scott  r.  Sandford,  19 
How.  (U.  S.)  393,  400,  15  L.  ed.  691. 

[a]  Plaintiff  may  procure  a  reversal 
of  a  judgment  for  defendant  on  the 
ground  that  the  declaration  did  not 
contain  an  allegation  as  to  plaintiff's 
citizenship.  Cnpron  r.  Van  Noorden,  2 
Cranch  126,  2  L.  ed.  229. 
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86.  Columbus  Ey.  Light  &  Power 
Co.  V.  Columbus,  249  U.  S.  399,  39  Sup. 
Ct.  349,  63  L.  ed.  669;  Gundall  v. 
Manhattan  Ev.  Co.,  239  U.  S.  654,  36 
Sup.  Ct.  162,  60  L.  ed.  487;  Smithers 
r.  Smith,  204  U.  S.  632,  644,  27  Sup. 
Ct.  297,  51  L.  ed.  656;  Wetmore  v. 
Eymer,  169  U.  S.  115,  18  Sup.  Ct.  293, 
42  L.  ed.  682;  Morris  v.  Gilmer,  129 
U.  S.  315,  327,  9  Sup.  Ct.  289,  32  L.  ed. 
690;  Hartog  v.  Memory,  116  U.  S.  588, 
6  Sup.  Ct.  521,  29  L.  ed.  725;  Williams 
V.  Nottawa,  104  U.  S.  209,  26  L.  ed. 
719;  New  York  Life  Ins.  Co.  v.  John- 
sou  (C.  C.  A.),  255  Fed.  958;  Katalla 
Co.  V.  Eones,  186  Fed.  30,  36,  108  C.  C. 
A.  132;  Terry  v.  Davy,  107  Fed.  50, 
46  C.  C,  A.  141;  American  Sheet  & 
Tin  Plate  Co.  v.  Winzeler,  227  Fed. 
321;  McEldowney  v.  Card",  193  Fed, 
475,  480;  Imperial  Eefining  Co.  v.  Wy- 
man,  38  Fed.  574,  3  L.  E.  A.  503. 

[a]  This  rule  has  no  application 
when  the  "want  of  jurisdiction  de- 
pends not  upon  a  single  uncontroverted 
fact,  but  upon  a  finding  of  an  issue 
of  fact  *  *  *  which  may  or  may  not 
be  raised,  and  which  if  raised  is  solv- 
able only  as  a  result  of  a  hearing.  In 
such  a  case  the  want  of  jurisdiction 
must  'appear  to  the  satisfaction  of  the 
court'  as  the  result  of  the  hearing  of 
the  issue  joined  as  required  by  law." 
Donovan  v.  Wells,  Fargo  &  Co.,  169 
Fed.  363,  94  C.  C.  A.  609,  22  L.  E.  A. 
(N.  S.)  1250.  As  to  necessity  for  hear- 
ing, see  infra,  this  section. 

[b]  After  verdict  and  judgment. 
Toledo  Traction  Co.  r.  Cameron,  137 
Fed.  48,  54,  69   C.  C.  A.  28. 

[c]  The  supreme  court  will,  of  its 
own  motion,  inquire  into  its  own  orig- 
inal jurisdiction.  Minnesota  v.  Hitch- 
cock, 185  IT.  S.  373,  382,  22  Sup.  Ct. 
650,   46   L.   ed.   954. 

87.  See  infra,  II,  G,  2. 
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and  that  of  the  subordinate  federal  courts  which  have  previously  con- 
sidered the  case.*«  It  will  also  determine  the  jurisdiction  ot  the  lower 
federal  court  though  objection  thereto  is  first  made  m  the  appellate 

court  * 

Notwithstanding  the  power  of  the  court  to  act  of  its  own  motion  it 
is  the  duty  of  the  party  relying  upon  want  of  jurisdiction,  to  tjrmg  the 
matter  to  the  attention  of  the  court  in  some  appropriate  way,  it  he 


L  ed.  181;  Kentucky  v.  rowers, 
)1  U.  S.  1,  35,  26  Sup.  Ct.  387,  50  L. 
1.  633;  Defiance  Water  Co.  v.  Be- 
mce,  191   U.  S.   184,  24  Sup.   Ct.  63, 


88.  Chicago,  B.  &  Q.  R.  Co.  v.  Wil- 
lard,  220  U.  S.  4l:j,  31  Sup.  Ct.  460,  55 
L.  ed  521;  Louisville  &  N.  K.  Co.  v. 
Mottley,  211  U.  S.  149,  29  Sup.  Ct.  42, 
53  L.  ed.  126;  Nichols  Lumber  Co.  f. 
Franson,  203  U.  S.  278,  27  Sup.  Ct.  102, 
51   L     ed.   181;      Kentucky   v.   Powers, 

2Q^    .V     ^      ,       „-     o.    o.._      r..      OCT      -A    T. 

ed 

fianc, 

48  L  ed.  140;  Continental  ^■at.  Bank 
■V.  Buford,  191  U.  S.  119,  24  Sup.  Ct. 
54,  48  L  ed.  119;  Cameron  v.  Hodges, 
127  U.  S'.  322,  8  Sup.  Ct.  1154,  32  L.  ed. 
132;  King  Iron  Bridge  &  Mfg.  Co.  v. 
Otoe  County,  120  U.  S.  225,  7  Sup.  Ct. 
552,  30  L.  ed.  623;  Mansfield,  C.  &  L. 
M.  E.  Co.  V.  Swan,  111  U.  S.  379,  4 
Sup.  Ct  olO,  28  L.  ed.  462;  Claflin  V. 
Com.  Ins.  Co.,  110  U.  S.  81,  88,  3  Sup. 
Ct.  507,  28  L.  ed.  76;  Taylor  v.  Weir, 
171  Fed.  636,  96  C.  C.  A.  438;  Gor- 
man-Wright Co.  i\  Wright,  134  Fed. 
363,  67  C.  C.  A.  345;  Yocum  v.  Parker, 
130   Fed.    770,   66    C    C.   A.    80. 

[a]  Even  if  the  parties  forhear  to 
raise  it  or  (1)  consent  that  the  case 
mav  be  considered  on  the  merits.  Met- 
calf  r.  Watertown,  128  U.  S.  o86,  9 
Sup.  Ct.  173,  32  L.  ed.  543;  Jackson  f. 
Ashton,  8  Pet.  (U.  S.)  148,  8  L.  ed. 
898;  Knight  V.  Lutcher  &  Moore 
Lumber  Co.,  136  Fed.  404,  69  C.  C.  A. 
248.  (2)  Though  the  objection  is  not 
raised  in  the  appellate  court  or  the 
court  below.  Chapman  v.  Barney,  129 
U.  S.  677,  681,  9  Sup.  Ct.  426,  32  L.  ed. 
800;  Grace  v.  American  Cent.  Ins.  Co., 
109  U.  S.  278,  3  Sup.  Ct.  207,  27  L.  ed. 
932;  Roval  Ins.  Co.  f.  Stoddard,  201 
Fed.  915,"  120  C.  C.  A.  434;  Utah- 
Nevada  Co.  V.  DeLamar,  133  Fed.  113, 
66  C.  C.  A.  179,  certiorari  denied,  199 
U.  S.  605,  26  Sup.  Ct.  746,  50  L.  ed. 
330. 

[b]  If  the  record  does  not  afl&rma- 
tively  show  jurisdiction,  (1)  the  su- 
preme court  must  so  declare  and  make 
such  order  as  will  prevent  its  exercise. 
Thomas  v.  Ohio   State  University,  195 


U.  S.  207,  25  Sup.  Ct,  24,  49  L.  ed.  160; 
Minnesota  f.    Northern   Securities   Co., 

194  U.  S.  48,  62,  24  Sup.  Ct.  598,  48 
L.  ed.  870.  (2)  Where  the  record  does 
not  show  the  requisite  diverse  citizen- 
ship.   Thomas  v.  Ohio  State  University, 

195  U.  S.  207,  25  Sup.  Ct.  24,  49  L.  ed. 
160-  Newcomb  v.  Burbank,  181  Fed. 
334,'  104  C.  C.  A.  164;  Knight  v 
Lutcher  &  Moore  Lumber  Co.,  136  Fed. 
404,  69  C.  C.  A.  248.  (3)  Though  the 
defendant,  at  whose  instance  a  motion 
to  remand  to  the  state  court  was  de- 
nied, will  derive  an  advantage  there- 
by. Mansfield,  C.  &  L.  M.  E.  Co.  v. 
Swan,  111  U.  S.  379,  382,  4  Sup.  Ct. 
510,  28  L.  ed.  462. 

89.  Thomas  r.  Ohio  State  Univers- 
itv,  195  U.  S.  207,  25  Sup.  Ct.  24,  49 
l'  ed  160;  Great  So.  Fire-Proof  Hotel 
Co.  v'.  Jones,  177  U.  S.  449,  453,  20  Sup. 
Ct.  690,  44  L.  ed.  842;  United  States  v. 
Jahn,  155  U.  S.  109,  113,  15  Sup.  Ct. 
39,  39  L.  ed.  87;  Bors  v.  Preston,  111 
U.  S.  252,  255,  4  Sup.  Ct.  407,  28  L.  ed. 
419-  Newcomb  v.  Burbank,  181  Fed. 
334,  104  C.  C.  A.  164;  Utah-Nevada 
Co.\-.  De  Lamar,  133  Fed.  113,  66  C. 
C.  A.  179,  certiorari  denied,  199  U.  S. 
605,  26  Sup.  Ct.  746,  50  L.  ed.  330. 

[a]  Wliere  the  record  fails  to  af- 
firmatively show  (1)  jurisdiction.  Maj;- 
tinglv  V.  Northwestern  Ya.  E.  Co.,  158 
U.  S.  53,  15  Sup.  Ct.  725,  39  L.  ed. 
894.  (2)  Where  the  record  does  not 
show  diverse  citizenship.  Atchison,  T. 
&  S.  F.  E.  Co.  f.  Frederickson,  177  Fed. 
206,  101  C.  C.  A.  376;  Yeandle  v. 
Pennsvlvania  E.  Co.,  169  Fed.  938,  95 
C.  C.  A.  282.  (3)  W^tere  an  action  at 
!aw  is  tried  by  the  court  without  a 
lury  and  there  is  a  general  finding  in 
favor  of  the  plaintiff,  and  citizenship 
is  properly  alleged,  and  there  is  no  ob- 
jection to  the  jurisdiction  below,  the 
appellate  court  cannot  look  into  the 
evidence  in  the  bill  of  exceptions  to 
determine  whether  jurisdiction  _  was 
properlv  proven  at  the  trial.  Hill  v. 
Walker",  167  Fed.  241,  92  C.  C.  A.  633. 
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Avislios  to  raise  an  issue  thereon.^"  The  statute  does  not  prescribe  any 
particular  manner  of  questioning  jurisdiction,  the  matter  being  left 
to  the  sound  discretion  of  the  trial  judge."^  In  equity  eases,  prior  to 
the  new  equity  rules,  an  issue  as  to  jurisdiction  couicl  be  raised  by  plea,^^ 
or  answer,^''  or  the  objection  could  be  raised  by  demurrer**'^  unless  the 
bill  on  its  face  sui!ieiently  showed  the  jurisdictional  facts.^^  In  actions 
at  law  the  question  of  jurisdiction  may  be  raised  in  the  manner  pre- 
scribed by  the  statutes  of  the  state  in  which  the  court  is  sitting,'^'^  though 
the  court  is  not  bound  by  this  practice.""  The  facts  may  be  called  to 
the  court's  attention  by  answer  or  motion.^^  No  issue  as  to  jurisdiction 
is  raised  by  a  general  denial  or  plea  of  the  general  issue,^^  except  where 
the  state  practice  permits.^  In  both  classes  of  cases  want  of  jurisdic- 
tion may  be  taken  advantage  of  by  motion  to  dismiss  during  the  pro- 
gress of  the  action  or  suit.- 


90.  Gilbert  r.  David,  235  U.  S.  561, 
35    Sup.    Ct.    164,    59   L.    ed.    360. 

[a]  Where  the  jurisdictional  allega- 
tion of  citizenship  is  not  traversed, 
nnd  is  therefore  admitted  under  the 
state  practice,  no  question  involving 
their  capacity  to  litigate  in  the  fed- 
eral court,  as  dependent  on  citizenship, 
can  be  raised  before  the  jury  or  treated 
as  within  the  issues  they  might  be  em- 
panelled to  determine.  Deputron  r. 
Young,  134  U.  S.  241,  10  Sup.  Ct.  539, 
33  L.  ed.  923. 

91.  Gilbert  t\  David,  235  U.  S.  561, 
35   Sup.  Ct.  164,  59  L.   ed.  360. 

92.  Bettes  r.  Brower,  184  Fed.  342 
(should  be  raised  by  special  plea 
rather  than  in  the  answer).  See  17 
Standard  Proc.  917;  21  'Standard 
Proc.  441. 

[a]  As  to  the  Amount  in  Contrc 
versy.  —  Hunt  r.  New  York  Cotton 
Exchange,  205  V.  S.  322,  333,  27  Sup. 
Ct.  529,  51  L.  ed.  821,  affirming  144 
Fed.  511.  See  also,  Globe  Eefining 
Co.  r.  Landa  Cotton  Oil  Co.,  190  U.  S. 
540,  23  Sup.  Ct.  754,  47  L.  ed.  1171. 

93.  Anderson  r.  Watt,  138  U.  S. 
604,  11  Sup.  Ct.  449,  34  L.  ed.  1078; 
Railroad  Commissioners  v.  Burleson, 
255  Fed.   604. 

[a]  Citizenship.  —  Klenk  v.  Bvrne, 
143  Fed.   1008. 

[b]  Amount  in  Controversy.  —  Ore- 
gon E.  &  Nav.  Co.  r.  Shell,  143  Fed. 
1004. 

94.  Underground  Railroad  i\  New 
York.  193  U.  S.  416,  24  Sup.  Ct.  494, 
48  L.  ed.  733. 

95.  Mills  r.    Chicago,   127   Fed.   731. 
As    to    manner    and    sufficiency    of 

pleading  see  supra,  II,  A,  3;  II,  F,  15. 
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96.  See  infra,  IV,  D,  1,  and  17 
Standard  Proc.   901. 

97.  See  infra,  IV,  D,  1. 

98.  Gilbert  v.  David,  235  U.  S.  561, 
35  Sup.  Ct.  104,  59  L.  ed.  360. 

[a]  Motion  To  Quash.  —  Meisukas 
V.  Greeuough,  etc..  Coal  Co.,  244  U.  S. 
54,  37  Sup.  Ct.  593.  61  L.  ed.  987. 

99  Hill  r.  Walker,  167  Fed.  241, 
255,  92   C.  C.  A.  633. 

[a]  That  Diversity  of  Citizenship 
Does  Not  Exist.  —  Shcppard  v.  Graves, 
14  How.  (U.  S.)  504,  14  L.  ed.  518. 

1.  See  infra,  IV,  D,  1 

2.  Sniithers  v.  Smith,'  204  IT.  S. 
632,  644,  27  Sup.  Ct.  297,  51  L.  ed.  656. 

fa]  Upon  Proof  Taken  by  a  Master. 
Steigleder  r.  McQuesten,  198  U.  S. 
141,  25  Sup.  Ct.  616,  49  L.  ed.  986. 

[b]  The  court  will  not  be' inclined 
to  grant  a  motion  to  dismiss  on  the 
face  of  the  complaint  unless  the  facts 
appearing  of  record  create  a  legal 
certainty  that  there  is  no  jurisdiction. 
Blackburn  v.  Portland  Gold  Min.  Co., 
175  U.  S.  571,  574,  20  Sup.  Ct.  222,  44 
L.  ed.  276.  See  also  United  States  v. 
Maekey,  216  Fed.  126,  132  C.  C.  A.  370, 
a  very  clear  case  is  necessary  to  war- 
rant sustaining  a  demurrer  or  motion 
to  dismiss  because  of  matters  of  which 
the  court  is  asked  to  take  judicial 
notice. 

[c]  After  Verdict.  —  Deputron  v. 
Young,  134  U.  S.  241,  251,  10  Sup.  Ct.  ♦ 
539,  33  L.  ed.  923.  May  set  aside  a 
verdict  and  judgment  for  plaintiff  and 
then  entertain  such  a  motion.  Wet- 
more  r.  Rymer,  169  U.  S.  115,  18  Sup. 
Ct.  293,  42  L.  ed.  682. 

[d]  Better  practice  where  disputed 
facts     are    involved,     is    to    raise    the 
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A  ind'TinPDt  or  decree  of  a  federal  court  cannot  be  collaterally  at- 
tacked by  parties  to  the  action  or  suit  in  which  it  was  rendered  on  the 
/round  that  the  necessary  jurisdictional  facts  did  not  exist,^  nor  by 
one  not  such  a  party  when  the  jurisdiction  appears  on  the  face  of  the 

^The  question  of  jurisdiction  must  be  determined  by  the  court  from 
the  matters  before  it  when  the  jurisdiction  is  challenged.^  In  passing 
on  it  the  court  exercises  a  legal  and  not  a  personal  discretion  which 
must  be  exerted  in  view  of  facts  sufficiently  proven  and  controlled  by 
fixed  principles  of  law.«  The  parties  must  be  given  an  opportunity 
to  be  heard  and  to  present  evidence  as  to  any  issues  of  fact  involved 
even  where  the  objection  is  taken  by  the  court  of  its  own  motion 
Evidence  may  be  presented  by  affidavits,^  but  the  better  practice  is  to 
adduce  the  evidence  orally  or  by  deposition.^"    The  court  may  decide 


issue  by  plea  permitting  the  introduc- 
tion of  evidence  in  the  regular  way, 
rather  than  by  motion  to  dismiss  and 
affidavits.  Gaddie  v.  Mann,  147  Fed. 
955,  decree  reversed  on  other  grounds 
in  158  Fed.  42,  88  C.  C.  A.  1. 

3.  Des  Moines  Nav.  &  R.  Co.  v.  Iowa 
Homestead  Co.,  123  U.  S.  552,  8  Sup. 
Ct.  217,  31  L.  ed.  202;  City  of  New 
Orleans  r.  Howard,  160  Fed.  393,  87 
CCA    345. 

As  to  collateral  attack  generally  see 
the  title  "Judgments." 

[a]  Where  diverse  citizenship  is  al- 
leged and  admitted,  neither  party  can 
subsequently  upset  the  judgment  or 
decree  in  a  state  court  on  the  ground 
that  there  was  in  fact  no  jurisdiction. 
The  party  making  such  admission  can- 
not subsequently  contend  that  it  was 
an  error.  Eiverdale  Cotton  Mills  v. 
Alabama  &  Ga.  Mfg.  Co.,  198  U.  S.  188, 
197,  25  Sup.   Ct.  629,  49  L.  ed.  1008. 

[b]  Though  jurisdiction  is  not  ap- 
parent on  the  record.  Evers  V.  Wat- 
son, 156  U.  S.  527,  533,  15  Sup.  Ct. 
430,  39  L.  ed.  520;  Dowell  v.  Apple- 
gate,  152  U.  S.  327,  14  Sup.  Ct.  611,  38 
L.  ed.  4G3. 

[c]  The  judgment  of  the  federal 
court  in  a  case  removed  from  a  state 
court  cannot  be  ignored  in  the  latter 
court  as  a  nullity  even  though  the 
federal  court  had  no  jurisdiction. 
Chesapeake  &  O.  E.  Co,  v.  McCabe,  213 
U.  S.  207,  220,  29  Sup.  Ct.  430,  53  L. 
ed.  765;  Des  Moines  Nav.  &  R.  Co.  v. 
Iowa  Homestead  Co.,  123  U.  S,  552,  8 
Sup.  Ct.  217,  31  L.  ed.   202. 

4.  In  re  Lennon,  166  V.  S.  548,  17 
Sup.  Ct.  658,  41  L.  ed.  1110. 

5,  See  infra,  this  note. 


[a]  It  has  no  right  to  defer  the 
question   for    future    consideration    in 

connection  with  testimony  yet  to  be 
taken,  depending  on  future  develop- 
ments to  establish  jurisdiction.  West 
Fork  Glass  Co.  v.  Innes-Weld  Glass 
Co.,  178  Fed.  205,  101  C.  C.  A.  525. 

6.  Barry  v.  Edmunds,  116  U.  S.  550, 
559,  6  Sup.  Ct.  501,  29  L.  ed.  729;  Hay- 
ward  V.  Nordberg  Mfg.  Co.,  85  Fed.  4, 
"9  C.  C.  A.  438;  Thompson  v.  South- 
ern R.  Co.,  116  Fed.  890. 

7.  Gaddie  v.  Mann,  147  Fed.  955, 
decree  reversed  by  other  grounds  in 
158  Fed.  42,  88  C.  C.  A.  1. 

[a]  If  the  facts  alleged  in  the  plea 
are  admitted  no  evidence  is  necessary. 
McCauley    v.   McCauley,   202   Fed.   280. 

8.  Wetmore  v.  Rymer,  169  IT.  S. 
115,  18  Sup.  Ct.  293,  42  L.  ed.  682; 
Hartog  V.  Memory,  116  U.  S.  o88,  6 
Sup.  Ct.  521,  29  L.  ed.  725.  See  Morns 
r.  Gilmer,  129  U.  S.  315,  327,  9  Sup. 
Ct  ''89  32  L.  ed.  690;  Donovan  v. 
Wells,  Fargo  &  Co.,  169  Fed.  363  94 
C.  C.  A.  609,  22  L.  R.  A.  (N.  S.)  12d0. 

9.  Carr  f.  Fife,  156  V.  S.  494,  15 
Sup  Ct.  427,  39  L.  ed.  508;  Federal 
Wall  Paper  Co.  v.  Kempner,  244  Fed. 
240. 

[a]  Affidavits  filed  without  objec- 
tion, on  a  plea  to  the  jurisdiction, 
should  be  considered.  Mechanical  Ap- 
pliance Co.  V.  Castleman,  215  U.  S,  437, 
30   Sup.   Ct.   125,   54   L.   ed.   272. 

Affidavits  on  Appeal,  see  supra,  II, 
E,  3,  i,   (11). 

10.  Gaddie  V.  Mann,  147  Fed.  9o_o, 
decree  reversed  on  other  grounds  in 
158  Fed.  42,  88  C.  C.  A.  1. 
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the  questions  of  fact  without  a  jury,^^  or  may  submit  them  to  a  jury 
for  decision.  "  In  the  latter  ease  the  issue  should  be  submitted  separ- 
ately from  the  issues  on  the  merits."  A  dismissal  is  warranted  only 
when  the  facts,  when  made  to  distinctly  appear  on  the  record,  create  a 
legal  certainty  of  the  conclusion  based  on  them." 

Judgment.—  If  there  is  no  jurisdiction,  the  dismissal  should  be  on 
that  ground  and  not  on  the  merits.^' 

Heriew.—  A  judgment  of  dismissal  is  reviewable  by  the  supreme 
court,  which  must  determine  whether  it  was  warranted  by  the  facts  of 
the  case  as  disclosed  by  the  record.^^    If  the  record  on  appeal  or  error 


11.  Gilbert  v.  David,  235  U.  S.  561, 
35  Sup.  Ct.  164,  59  L.  ed.  360;  Smith- 
ers  V.  Smith,  204  U.  S.  632,  645,  27  Sup. 
Ct.  297,  51  L.  ed.  656;  Globe  Eefining 
Co.  V.  Landa  Cotton  Oil  Co.,  190  U.  S. 
540,  23  Sup.  Ct.  754,  47  L.  ed.  1171; 
Wetmore  r.  Eymer,  169  U.  S.  115,  18 
Sup.  Ct.  293,  42  L.  ed.  682;  Toledo 
Traction  Co.  v.  Cameron,  137  Fed.  48, 
64,  69  C.  C.  A.  28;  Mexican  Cent.  K. 
Co.  V.  Glover,  107  Fed.  356,  46  C.  C.  A. 
334;  McEldowney  v.  Card,  193  Fed. 
475,  484. 

[a]  Before  Hearing  the  Merits. 
Globe  Eefining  Co.  v.  Landa  Cotton  Oil 
Co.,  190  U.  S.  540,  23  Sup.  Ct.  754,  47 
L.  ed.  1171. 

[b]  His  authority  is  limited  to  a 
determination  of  jurisdictional  facts, 
and  be  may  not  go  further  and  de- 
termine an  essential  element  of  the 
merits  of  the  dispute  upon  which  the 
parties  are  at  issue,  and  are  entitled 
to  a  finding  by  a  jury.  Smithers  v. 
Smith,  204  U.  S.  632,  645,  27  Sup.  Ct. 
297,  51  L.  ed.  656. 

12.  Smithers  v.  Smith,  204  U.  S. 
632,  645,  27  Sup.  Ct.  297,  51  L.  ed.  656; 
Wetmore  v.  Eymer,  169  U.  S.  115,  18 
Sup.  Ct.  293,  42  L.  ed.  682;  Toledo 
Traction  Co.  v.  Cameron,  137  Ped.  48, 
54,  69  C.  C.  A.  28;  McEldowney  v. 
Card,  193  Fed.  475,  484. 

13.  Mexican  Cent.  E.  Co.  v.  Glover, 
107  Fed.  356,  46  C.  C.  A.  334;  Terry 
v.  Davy,  lOJ  Fed.  50,  46  C.  C.  A.  141; 
Ashley  v.  Board  of  Suprs.,  60  Fed.  55, 
8  C.  C.  A.  455;  McEldowney  v.  Card, 
193   Fed.  475,  484. 

14.  Wetmore  v.  Eymer,  169  U.  S. 
115,  18  Sup.  Ct.  293,  42  L.  ed.  682; 
Deputron  v.  Young,  134  U.  S.  241,  252, 
10  Sup.  Ct.  539,  33  L  ed.  923;  Barry 
V.  Edmunds,  116  U.  S.  550.  6  Sup.  Ct. 
501,  29  L.  ed.  729;  United  States  v. 
Mackey,    216    Fed.    126,    132    C,    C.    A. 
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370;  Hill  v.  Walker,  167  Fed.  241,  249, 
92  C.  C.  A.  633;  Hayward  v.  Nordberg 
Mfg.  Co.,  85  Fed.  4,  29  C.  C.  A.  438; 
Thompson  v.  Southern  R.  Co.,  116  Fed. 
890. 

[a]  In  equity,  where  the  objection 
is  not  taken  by  special  plea.  Bettes  v. 
Brower,  184  Fed.  342. 

[b]  To  justify  a  dismissal,  it  must 
clearly  appear  that  the  court  is  being 
imposed  upon,  and  this  is  particularly 
true  where  the  want  of  jurisdiction  is 
not  apparent  on  the  record,  and  the 
question  is  not  called  to  the  court's 
attention  until  after  verdict  and  judg- 
ment. Toledo  Traction  Co.  v.  Cameron, 
137  Fed.  48,  55,  69  C.  C.  A.  28. 

[c]  Delay  in  presenting  the  objec- 
tion will  be  considered.  Deputron  v. 
Young,  134  U.  S.  241,  251,  10  Sup.  Ct. 
539,  33  L.  ed.  923. 

15.  Shawnee  Sewerage  &  Drainage 
Co.  V.  Stearns,  220  U.  S.  462,  471,  31 
Sup.  Ct.  452,  55  L.  ed.  544;  McGilvra 
V.  Eoss,  215  U.  S.  70,  80,  30  Sup.  Ct. 
27,   54   L.   ed.   95. 

[a]  There  should  be  a  judgment  of 
dismissal  for  want  of  jurisdiction  or 
without  prejudice,  rather  than  a  gen- 
eral judgment  for  defendant.  Max- 
well V.  Federal  Gold  &  Copper  Co.,  155 
Fed.  110,  83   C.  C.  A.  570. 

[b]  Wrong  District.  —  Maeon  Groc 
ery  Co.  T.  Atlantic  C.  L.  E.  Co.,  215  U 
S.  501,  30  Sup.  Ct.  184,  54  L.  ed.  300 

16.  Globe  Eefining  Co.  v.  Landa  Cot 
ton  Oil  Co.,  190  U.  S.  540,  23  Sup.  Ct 
754,    47    L.    ed.    1171;        Wetmore     r 
Eymer,  169  U.  S.  115,  18  Sup.  Ct.  293, 
42  L.  ed.  682. 

[a]  Reviewable  both  in  respect  of 
the  rulings  of  law  and  findings  of  fact 
upon  the  evidence.  Smithers  v.  Smith, 
204  U.  S.  632,  27  Sup.  Ct.  297,  51  L.  ed, 
656. 
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fails  to  show  the  jurisdiction  of  the  court  below,  judgment  on  the 
merits  must  be  reversed," 

2.  To  Jurisdiction  of  Appellate  Court.  —  An  appellate  court  will 
inquire  into  its  own  jurisdiction  though  the  parties  have  not  questioned 
it,^'  and  where  it  finds  that  there  is  no  jurisdiction  to  review  the  case 
at  all,"  or  by  the  method  adopted,-"  it  will  dismiss  the  proceedings 
though  no  objection  has  been  interposed, 

3.  Waiver.  —  Jurisdiction  over  the  subject  matter  cannot  be  con- 
ferred by  consent  of  parties,"  nor  can  the  objection  that  there  is  no 


17.  Atlantic  C.  L,  E.  Co.  v.  Whilden, 
195  Fed,  263,  115  C.  C.  A.  254;  Yeandle 
V.  Pennsylvania  E.  Co,,  169  Fed  938, 
95  C.  C,  A,   282. 

[a]  And  remanded  with  directions 
to  dismiss  (1)  for  want  of  jurisdic- 
tion. Newcomb  v.  Burbank,  181  Fed. 
334,  104  C.  C.  A.  164;  Snead  v.  Sellers, 
66  Fed.  371,  13  C.  C.  A.  518.  (2)  If  a 
contention  of  want  of  jurisdiction  of 
the  court  below,  arising  from  the  al- 
leged absence  of  constitutional  ques- 
tions, is  well  founded,  the  supreme 
court  will  reverse  the  decree  with  in- 
structions to  the  trial  court  to  dismiss 
the  bill  for  want  of  jurisdiction.  New- 
buryport  Water  Co.  v.  Newburyport, 
193  U.  S.  561,  576,  24  Sup.  Ct.  553,  48 
L.  ed.  795, 

[b]  In  a  case  that  has  been  removed 
from  the  state  court,  the  judgment  will 
be  reversed  and  the  cause  remanded  to 
the  lower  court  with  directions  to  re- 
mand it  to  the  state  court,  Enos  v. 
Kentucky  Distilleries  &  Warehouse 
Co,,  189  Fed.  342,  112  C,  C,  A,  74, 

Sufficiency  of  showing  in  the  record, 
of  jurisdiction,  see  supra,  II,  A,  3. 

[c]  But  if  the  jurisdictional  facts 
are  sufficiently  alleged  and  not  put  in 
issue  by  an  appropriate  pleading  sup- 
ported by  proof,  an  appellate  court 
cannot  be  required  to  go  behind  such 
allegations  unless  it  appears  from  the 
evidence  in  the  record  pertinent  to  the 
issues  joined  that  the  court  was  with- 
out jurisdiction.  Pike  County  v.  Spen- 
cer, 192  Fed,  11,  112  C,  C.  A.  433. 

18.  Chicago,  B.  &  Q.  R.  Co.  v.  Wil- 
lard,  220  U.  S.  413,  31  Sup.  Ct.  460,  55 
L.  ed.  521;  Fore  Eiver  Shipbuilding 
Co,  r.  Hagg,  219  U,  S.  175,  31  Sup,  Ct. 
185,  55  L.  ed,  163;  Empire  State- 
Idaho  Min,  &  Devel,  Co.  v.  Hanley,  205 
U,  S.  225,  27  Sup,  Ct.  476,  51  L.  ed, 
779;  Giles  v.  Teasley,  193  U.  S.  146, 
160,  24  Sup,  Ct.  359,  48  L,  ed,  655; 
Defiance    Water    Co,    v.    Defiance,    191 


U.  S.  184,  194,  24  Sup.  Ct.  63,  48  L.  ed. 
140;  Continental  Nat,  Bank  v.  Buford. 
191  U.  S.  119,  24  Sup,  Ct,  54,  48  L,  ed. 
119;  King  Iron  Bridge  &  Mfg.  Co.  v. 
Otoe  County,  120  U.  S.  225,  7  Sup.  Ct. 
552,  30  L.  ed.  623;  Mansfield,  C.  &  L. 
M.  E.  Co.  17.  Swan,  111  U.  S.  379,  4 
Sup.  Ct,  510,  28  L.  ed.  462;  Hilton  v. 
Dickinson,  108  U.  S.  165,  2  Sup.  Ct. 
424,  27  L.  ed.  688;  Farmers'  Oil  & 
Guano  Co,  v.  Duckworth  Co.,  217  Fed. 
362,  133  C.  C.  A.  278. 

[a]  "On  every  writ  of  error  or 
appeal,  the  first  and  fundamental  ques- 
tion is  that  of  jurisdiction,  first,  of  this 
court,  and  then  of  the  court  from  which 
the  record  comes.  This  question  the 
court  is  bound  to  ask  and  answer  for 
itself,  even  when  not  otherwise  sug- 
gested and  without  respect  to  the  re- 
lation of  the  parties  to  it."  Mansfield, 
C.  &  L,  M,  E.  Co.  V.  Swan,  111  U.  S. 
379,  382,  4  Sup.  Ct.  510,  28  L.  ed.  462. 
See  also  Wise  v  Brotherhood  of  Loco- 
motive Firemen  &  Enginemen,  252  Fed. 
961,  164  C.  C.  A.  469. 

19.  See  Stevirmac  Oil  &  Gas  Co.  v. 
Dittman,  245  U.  S.  210,  38  Sup.  Ct.  116, 
62  L.  ed,  248. 

[a]  Writ  of  error  to  a  stat©  court 
will  be  dismissed  by  the  suprerw  court 
sua  sponte  where  no  federal  question 
is  presented  by  the  record.  Palmer  f. 
Ohio,  248  U.  S.  32,  39  Sup.  Ct.  16,  63 
L.  ed.  108. 

20.  Northern  Pac.  E.  Co.  v.  Solum, 
247  U.  S.  477,  38  Sup.  Ct.  550,  62  L.  ed. 
1221,  writ  of  error  dismissed  where 
case  only  reviewable  on  certiorari.  But 
see  Eichel  v.  United  States  Fid.  & 
Guar  Co.,  245  U.  S.  102,  38  Sup.  Ct.  47, 
62  L.  ed.  177. 

21.  Chicago,  B.  &  Q.  E.  Co.  v.  Wil- 
lard,  220  U.  S.  413,  31  Sup.  Ct.  460,  55 
L.  ed.  521;  In  re  Winn,  213  IT.  S.  458, 
29  Sup.  Ct.  515,  53  L.  ed.  873;  In  re 
Moore,  209  U.  S,  491,  28  Sup.  Ct.  585, 
706,    52   L.   ed.   904;      Thomas   V.   Ohio 
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jurisdiction  over  the  subject  matter  be  waived. 2-  This  rule  applies 
where  the  alleged  ground  of  jurisdiction  is  diversity  of  citizenship,^^ 
and  to  cases  commenced  in  the  supreme  court.^* 

Jurisdiction  over  the  person  is  conferred  by  a  general  appearance.^* 
Jurisdiction  in  Equity.  —  Where  the  case  is  one  in  which,   under  any 
circumstances,  relief  in  equity  may  be  admissible,  the  objection  that 
there  is  an  adequate  remedy  at  law  must  be  taken  at  the  earliest  op- 
portunity and  before  the  defendants  enter  upon  a  full  defense.-®    In 


State  University,  195  U.  S.  207,  25  Sup. 
Ct.  24,  49  L.  ed.  160;  Minnesota  v. 
Northern  Securities  Co.,  194  U.  S.  48, 
62,  24  Sup.  Ct.  598,  48  L.  ed.  870;  Met- 
calf  V.  Watertown,  128  U.  S.  586,  9 
Sup.  Ct.  173,  32  L.  ed.  543;  Dred 
Scott  V.  Sandford,  19  How.  (U.  S.)  393, 
402,  15  L.  ed.  691;  Jackson  v.  Ashton, 
8  Pet.'  (U.  S.)  148,  8  L.  ed.  898;  Peper 
Automobile  Co.  f.  American  Motor 
Car  Sales  Co.,  180  Fed.  245.  See  17 
Standard  Proc.  691. 

[a]  "Consent  may  waive  an  objec- 
tion so  far  as  concerns  the  person,  but 
it  cannot  invest  a  court  with  a  juris- 
diction which  it  does  not  by  law  pos- 
sess over  the  subject  matter."  Min- 
nesota V.  Hitchcock,  185  U.  S.  373,  382, 
22  Sup.  Ct.  650,  46  L.  ed.  954. 

[b]  Neither  by  Silence  Nor  by  Posi- 
tive Consent.  —  State  v.  Tolleston  Club, 
53  Fed.  18. 

[c]  Cannot  stipulate  jurisdiction 
where  none  exists.  Jarowski  v.  Ham- 
burg-American Packet  Co.,  182  Fed. 
320,  104  C.  C.  A.  548. 

Stipulation  that  parties  were  en- 
gaged in  interstate  commerce  does  not 
confer  jurisdiction  where  the  fact  is 
otherwise.  See  19  Standard  Proc.  466, 
note  78  [b]. 

[d]  An  admission  by  the  defendant 
of  an  allegation  that  the  amount  in 
controversy  exceeds  the  jurisdictional 
amount  is  unavailing,  where  the  allega- 
tions of  fact  in  the  complaint  show 
that  it  does  not.  Eoyal  Ins.  Co.  v. 
Stoddard,  201  Fed.  915,  120  C.  C.  A. 
434. 

22.  Chicago,  B.  &  Q.  E.  Co.  v.  Wil- 
lard,  220  U.  S.  413,  31  Sup.  Ct.  460,  55 
L.  ed.  521;  In  re  Winn,  213  U.  S  458, 
29  Sup.  Ct.  515,  53  L.  ed.  873;  Thomas 
V.  Ohio  State  University,  195  U.  S. 
207,  25  Sup.  Ct.  24,  49  L.  ed.  160; 
Mexican  Nat.  R.  Co.  v.  Davidson,  157 
U.  S.  201,  208,  15  Sup.  Ct.  563,  39  L. 
ed.   672;      Dred  Scott  v.   Sandford,   19 
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How.  (U.  S.)  393,  402,  15  L.  ed.  691; 
Utah-Nevada  Co.  v.  De  Lamar,  133 
Fed.  113,  66  C.  C.  A.  179,  certiorari 
denied,  199  U.  S.  605,  26  Sup.  Ct.  746, 
50  L.  ed.  330;  Peper  Automobile  Co.  v. 
American  Motor  Car  Sales  Co.,  180  Fed. 
245. 

23.  Empire  Coal  &  T.  Co.  v.  Empire 
C.  &  M.  Co.,  150  U.  S.  159,  14  Sup.  Ct. 
66,  37  L.  ed.  1037;  Shaw  v.  Quiney  M, 
Co.,  145  U.  S.  444,  12  Sup.  Ct.  935,  36 
L.  ed.  768;  Katalla  Co.  v.  Rones,  186 
Fed.  30,  108  C.  C.  A.  132;  Atchison, 
T.  &  S.  F.  R.  Co.  f.  Frederickson,  177 
Fed.  206,  101  C.  C.  A.  376;  Knight  v. 
Lutcher  &  Moore  Lumber  Co.,  136  Fed. 
404,  69  C.  C.  A.  248;  Yocum  v.  Parker, 
130  Fed.  770,  66  C.  C.  A.  80;  Primes 
Chem.  Co.  f.  Fulton  Steel  Corp.,  254 
Fed.  454;  McEldowney  v.  Card,  193 
Fed.  475,  480. 

[a]  "If,  however,  the  fact  of  cit- 
izenship is  averred  in  the  declaration, 
and  the  defendant  does  not  deny  it, 
and  put  it  in  issue  by  plea  in  abate- 
ment, he  cannot  offer  evidence  at  the 
trial  to  disprove  it,  and  consequently 
cannot  avail  himself  of  the  objection 
in  the  appellate  court,  unless  the  defect 
should  be  apparent  in  some  other  part 
of  the  record.  For  if  there  is  no  plea 
in  abatement,  and  the  want  of  juris- 
diction does  not  appear  in  any  other 
part  of  the  transcript  brought  up  by 
the  writ  of  error,  the  undisputed  aver- 
ment of  jurisdiction  in  the  declaration 
must  be  taken  in  this  court  to  be 
true."  Dred  Scott  v.  Sandford,  19 
How.  (U.  S.)  393,  402,  15  L.  ed.  691. 

24.  Minnesota  r.  Hitchcock,  185  U. 
S.  373,  382,  22  Sup.  Ct.  650,  46  L.  ed. 
954. 

25.  Peper  Automobile  Co.  v.  Amer- 
ican Motor  Car  Sales  Co.,  180  Fed.  245. 
See  the  title  "Appearances"  and  17 
Standard   Proc.   700,   914. 

26.  Kilhourn  v.  Sunderland,  130  U. 
S.  505,  9  Sup.  Ct.  594,  32  L.  ed.  1005. 
See  18  Standard  Proc.  866,  869,  et  seq. 
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such  ease  it  cannot  be  first  raised  in  the  appellate  court.^^ 

H.  Jurisdiction  of  the  Supreme  Court.  —  1.  In  General.  —  The 
supreme  court  of  the  United  States  is  a  constitutional  court.-*  It 
derives  its  powers  from  the  constitution  itself;*^  and  this  jurisdiction 
cannot  be  abridged  by  congress;"^  nor  can  the  court  itself,  by  rule,  en- 
large or  diminish  its  own  jurisdiction.^^  The  power  conferred  on  it 
by  the  constitution  is  exclusively  judicial;  it  cannot  be  required  or 
authorized  to  exercise  any  other.^^ 

It  is  one  of  the  essential  functions  of  the  supreme  court  to  determine 
the  jurisdiction  of  the  inferior  federal  courts.^^ 

2.  Original  Jurisdiction.  —  a.  General  Statement.  —  The  constitu- 
tion of  the  United  States  gives  the  supreme  court  original  jurisdiction 
in  certain  specified  cases  ;^*  and  its  original  jurisdiction  is  confined 
to  the  cases  so  specified ;  ^^  congress  can  neither  enlarge  it,^^  nor  restrict 
it." 

Depends  on  Character  of  the  Parties. —  Such  jurisdiction  depends  solely 
on  the  character  of  the  parties,^*  and  is  confined  to  the  cases  in  which 


27.  Louisville  &  N.  R.  Co.  v.  Cook 
Brew.  Co.,  223  U.  S.  70,  32  Sup.  Ct. 
189,  56  L.  ed.  355;  Reynes  f.  Dumont, 
130  U.  S.  354,  9  Sup.  Ct.  486,  32  L.  ed. 
934.  See  the  title  "Equity  Jurisdiction 
and  Procedure." 

28.  Const.,   Art.   Ill,    §  1. 

29.  Muskrat  v.  United  States,  219 
U.  S.  346,  31  Sup.  Ct.  250,  55  L.  ed. 
246  (it  has  no  other  powers  than  those 
so  conferred) ;  Ex  parte  Wisner,  203 
U.  S.  449,  455,  27  Sup.  Ct.  150,  51  L. 
ed.  264;  Stevenson  r.  Fain,  195  U.  S. 
165,  25  Sup.  Ct.  6,  49  L.  ed.  142. 

30.  Ex  parte  "Wisner,  203  U.  S  449, 
455,  27  Sup.  Ct.  150,  51  L.  ed.  264; 
Stevenson  r.  Fain,  195  U.  S.  165,  25 
Sup.  -Ct.  6,  49  L.  ed.  142.  See  also 
infra,  II,  H,  2,  a. 

31.  Hudson  v.  Parker,  156  U.  S.  277, 
284,  15  Sup.  Ct.  450,  39  L.  ed.  424. 

32.  Muskrat  v.  United  States,  219 
U.  S.  346,  31  Sup.  Ct.  250,  55  L.  ed. 
246. 

Extends  to  justiciable  controversies 
only,  see  infra,  II,  H,  4. 

33.  Cochran  v.  Montgomerv  Countv, 
199  U.  S.  260,  270,  26  Sup.  Ct.  58,  50 
L.  ed.  182;  Defiance  Water  Co.  r.  De- 
fiance, 191  U.  S.  184,  195,  24  Sup.  Ct. 
63,  48  L.  ed.  140.  See  Anderson  v. 
Watt,  138  U.  S.  694,  701,  11  Sup.  Ct. 
449,  34  L.  ed.  1078. 

As  to  appellate  jurisdiction,  see 
infra,  II,  H,  4. 

34.  Const.,  Art.  Ill,  §  2  See  infra, 
II,  H,  2,  b  and  e. 

35.  Baltimore  &  O.  R.  Co.  v.  Inter- 


state Commerce  Com.,  215  U.  S.  216, 
30  Sup.  Ct.  86,  54  L.  ed.  164,  in  all 
other  cases  than  those  so  specified  its 
power  must  be  appellate. 

[a]  "As  this  court  is  one  of  lim- 
ited and  special  original  jurisdiction, 
its  action  must  be  confined  to  the  par- 
ticular cases,  controversies,  and  parties 
over  which  the  constitution  and  laws 
have  authorized  it  to  act;  any  proceed- 
ing without  the  limits  prescribed,  is 
coram  non  judiee,  and  its  action  a  null- 
ity." Rhode  Islad  v.  Massachusetts, 
12  Pet.  (U.  S.)  657,  720,  9  L.  ed.  1233. 

36.  California  v.  Southern  Pac.  Co., 
157  U.  S.  229,  261,  15  Sup.  Ct.  591,  39 
L.  ed.  683;  Alarburv  v.  Madison,  1 
Cranch  (U.  S.)  137,  173,  2  L.  ed.  60. 
See  Cohens  v.  Virginia,  6  Wheat.  (U. 
S.)   264,  399,  5  L.  ed.  257. 

[a]  Cannot  provide  for  the  certi- 
fication of  an  entire  case  to  the  supreme 
court  before  there  has  been  any  judg- 
ment in  the  trial  court,  the  supreme 
court  not  having  original  jurisdiction. 
Baltimore  &  O.  R.  Co.  v.  Interstate 
Commerce  Com.,  215  U.  S.  216,  30  Sup. 
Ct.  86,  54  L.  ed.  164. 

37.  California  r.  Southern  Pac.  Co., 
157  U.  S.  229,  261,  15  Sup.  Ct.  591,  39 
L.  ed.  683. 

38.  Virginia  V.  West  Virginia,  206 
U.  S.  290,  318,  27  Sup.  Ct.  732,  51  L. 
ed.  1068;  South  Dakota  v.  Xorth 
Carolina,  192  U.  S.  286,  316,  24  Sup. 
Ct.  269,  48  L.  ed.  448;  Louisiana  v. 
Texas,  176  U.  S.  1,  16,  20  Sup.  Ct.  251, 
44  L.  ed.   347;      California   v.  Southern 
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such  parlies,  and  those  only,  are  involved. ^^  The  status  of  the  parties 
when  tlie  suit  is  brought  and  not  that  of  prior  holders  of  the  thing  in 
controversy  determines  jurisdiction,*"  and  this  is  true  regardless  of 
the  motive  of  the  person  making  the  transfer  to  the  plaintiff,*^  provided 
the  transact icn  is  not  merely  colorable.*^ 

Power  To  Enforce  Judgments. —  The  supreme  court  has  the  implied 
power  to  enforce  its  judgments  in  those  .cases  over  which  it  is  given 
original  jurisdiction,  even  though  a  state  is  a  party.** 

1).  Casf<f  Affecting  Amhassadors,  Other  Public  Ministers  and  Con- 
suls.—  Original  jurisdiction  in  such  cases  is  vested  in  the  supreme 
court.-** 

c.  Cases  in  Which  a  State  Is  a  Party. — (I.)  In  General.—  The  con- 
stitution provides  that  the  supreme  court  shall  have  original  jurisdic- 
tion in  all  cases  in  which  a  state  shall  be  a  party.*^    The  jurisdiction  is 


Pae.  Co.,  157  U.  S.  229,  257,  15  Sup. 
Ct.  591,  39  L.  ed.  683;  United  States 
V.  Texas,  1-4  3  U.  S.  621,  643,  12  Sup. 
Ct.  488,  36  L.  ed.  285;  Cohens  v.  Vir- 
ginia. 6  Wheat.  (U.  S.)  264,  393,  5  L. 
ed.  257. 

39.  Louisiana  v.  Texas,  176  U.  S.  1, 
16,  20  Sup.  Ct.  251,  44  L.  ed.  347; 
California  r.  Southern  Pac.  Co.,  157  U. 
S.  229,  15  Sup.  Ct.  591,  39  L.  ed.  683. 

40.  South  Dakota  v.  North  Caro- 
lina, 192  U.  S.  286,  312,  24  Sup.  Ct. 
269,  48  L.  ed.  448;  a  state  may  main- 
tain a  suit  in  the  supreme  court 
against  another  state  on  bonds  of  the 
latter  donated  to  the  plaintiff,  though 
the   donor  could  not  have  done  so. 

41.  South  Dakota  v.  North  Carolina, 
192  U.  S.  286,  310,  24  Sup.  Ct.  269, 
48   L.   ed.   448. 

42.  South  Dakota  t\  North  Carolina, 
192  U.  S.  286,  311,  24  Sup.  Ct.  269,  48 
L.  ed.  448. 

43.  Virginia  v.  West  Virginia,  246 
IT.  S.  565,  38  Sup.  Ct.  400,  62  L.  ed. 
883,  refusing  to  determine  in  advance 
the  method  of  enforcement  against  a 
state. 

See  supra,  II,  A,  4,  b. 

44.  Const.  Art.  TIT,  §  2.  See  also  19 
Standard  Proc.  820. 

[a]  The  court  may  accept  the  cer- 
tificate of  the  state  department  as  con- 
clusive in  determining  whether  one 
claiming  to  be  a  public  minister  is  such 
in  fact,  and  cannot  properly  be  asked 
to  proceed  upon  collateral  or  argument- 
ative proof.  In  re  Baiz,  135  U.  S.  403, 
417,  10  Sup.  Ct.  854,  34  L.  ed.  222.  See 
Ex  parte  Hitz,  111  U.  S.  766,  4  Sup. 
Ct.  698,  28  L.  ed.  592. 
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[b]  A  prosecution  of  an  individual 
for  violation  of  a  statute  making  it  an 
offense  to  offer  violence  to  the  person 
of  an  ambassador  or  other  public  min- 
ister does  not  come  within  this  provi- 
sion. Such  a  case  is  one  "which  affects 
the  United  States,  and  the  individual 
whom  they  seek  to  punish;  but  one  in 
which  the  minister  himself,  although 
he  was  the  person  injured  by  the  as- 
sault, has  no  concern,  either  in  the 
event  of  the  prosecution,  or  in  the  costs 
attending  it."  United  States  v.  Ortega, 
11  Wheat.  (U.  S.)  467,  2  L.  ed.  521. 

45,  Const.  Art.  TIT,  §  2;  Wisconsin 
V.  Pelican  Ins.  Co.,  127  U.  S.  265,  8  Sup. 
Ct.  1370,  32  L.  ed.  239. 

[a]  "In  all  cases  In  which  a  state 
shall  be  a  party"  means  in  all  the 
cases  enumerated  in  the  preceding  pro- 
vision defining  the  judicial  power  of 
the  United  States,  (1)  in  which  the 
state  shall  be  a  party.  Virginia  v.  West 
Virginia,  206  U.  S.  290,  318,  27  Sup. 
Ct.  732,  51  L.  ed.  1068;  Minnesota  v. 
Hitchcock,  185  U.  S.  373,  383,  22  Sup. 
Ct.  650,  46  L.  ed.  954;  Missouri  r.  Illi- 
nois, 180  U.  S.  208,  21  Sup.  Ct.  331,  45 
L.  ed.  497;  Louisiana  v.  Texas,  176  U. 
S.  1,  15,  20  Sup.  Ct.  251,  44  L.  ed.  347; 
California  v.  Southern  Pac.  Co.,  157  U. 
S.  229,  257,  15  Sup.  Ct.  591,  39  L.  ed. 
683;  United  States  v.  Texas,  143  U.  S. 
621,  643,  12  Sup.  Ct.  48,  36  L.  ed.  285; 
Cohens  v.  Virginia,  6  Wheat.  (U.  S.) 
264,  398,  5  L.  ed.  257.  (2)  It  merely 
distributes  the  jurisdiction  conferred  in 
such  preceding  provision  but  does  not 
enlarge  it  to  include  a  case  against  a 
state  by  one  of  its  own  citizens.  Duhne 
v.  State  (U.  S.),  40  Sup.  Ct.  154.  See 
also  supra,  I,  B,  1  to  3, 
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not  affected  by  the  amount  in  controversy.*"  It  is  immaterial  for  juris- 
dictional purposes  whether  the  state  is  a  party  plaintiff  or  a  party 
defendant."  But  the  mere  fact  that  a  state  is  the  plaintiff  is  not  a 
conclusive  test  that  the  controversy  is  one  within  the  original  juris- 
diction of  the  supreme  court.** 

The  jurisdiction  extends  only  to  cases  which  are  justiciable  in  char- 
acter,*^ and  in  which  an  original  suit  or  action  might  be  instituted  in 
any  of  the  federal  courts.^"  It  does  not  extend  to  a  suit  between  a 
state  and  its  citizens,^^  even  though  citizens  of  another  state  are  joined 
as  coparties  with  the  latter.^^  jf  jg  confined  to  civil  controversies 
only;^^  and  the  court  will  not  take  jurisdiction  of  a  suit  to  recover 
penalties  prescribed  by  a  state  statute  for  violation  of  its  provisions,^* 
nor  of  a  suit  to  enforce  by  injunction  regulations  prescribed  by  a  state 
for  violation  of  its  penal  statutes. ^^  The  jurisdiction,  does  not  embrace 
the  determination  of  political  questions.^® 


46.  Oklahoma  v.  Gulf,  C.  &  S  F.  R. 
Co.,  220  U.  S.  290,  31  Sup.  Ct.  437,  55  L. 
ed.  469;  Wisconsin  v.  Pelican  Ins.  Co., 
127  U  S.  265,  300,  8  Sup.  Ct.  370,  32 
L.  ed."239. 

47.  Minnesota  v.  Hitchcock,  185  U. 
S.  373,  388,  22  Sup.  Ct.  60O,  46  L.  ed. 
954;  United  States  v.  Texas,  143  U.  S. 
621,  644,  12  Sup.  Ct.  488,  36  L.  ed.  285. 

48.  Oklahoma  v.  Gulf,  C.  &  S.  F  R. 
Co.,  220  U.  S.  290,  299,  31  Sup.  Ct.  437, 
55  L.  ed.  469;  Oklahoma  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  220  U.  S.  277,  31  Sup. 
Ct.  434,  55  L.  ed  465;  Wisconsin  r. 
Pelican  Ins.  Co.,  i27  U.  S.  265,  287,  8 
Sup.  Ct.  1370,  32  L.  ed.  239. 

[al  State  a  Nominal  Party.  —  Thus, 
there  is  no  jurisdiction  -n-here  the  name 
of  the  state  is  used  simply  for  the 
prosecution  of  a  claim  of  one  of  its 
citizens.  Kansas  r.  United  States,  201 
U.  S.  331,  341,  27  Sup.  Ct.  388,  51  L. 
ed.  510. 

49.  Georgia  v,  Stanton,  6  Wall.  (U. 
S.)  50,  75,  18  L.  ed.  721;  Rhode  Island 
r.  Massachusetts,  12  Pet.  (U.  S.)  657, 
736,  9  L.  ed.  1233. 

50.  Wisconsin  v.  Pelican  Ins.  Co., 
127  U.  S.  265,  299,  8  Sup.  Ct.  1370,  32 
L.  ed.  239;  Cohen  v.  Virginia.  6  Wheat, 
(U.  S.)^264,  398,  0  L.  ed.  257. 

51.  See  infra,  this  note. 

Such  cases  are  expressly  excepted  by 
the  Judicial  Code,  Act  March  3,  1911. 
§233,  36   St.  at  L.  1156. 

[a]  Not  to  a  suit  against  the  state 
by  its  own  citizens.  Duhne  v  State  of 
New  Jersey   (U.  S.),  40  Sup.  Ct.  154. 

[b]  Not  to  a  Suit  by  a  State  Against 
Its  Citizens.  —  Calif ornia  r.  Southern 
Pac.  Co.,  157  U.  S.  229,  257,  15  Sup.  Ct. 


591,  39  L.  ed.  683;  Pennsylvania  v. 
Quicksilver  Min.  Co.,  10  Wall.  (U.  S.) 
553,  19  L.  ed.  998.  See  Cohens  c.  Vir- 
ginia, 6  Wheat.  (U.  S.)  264,  399,  5  L. 
ed.  257. 

52.  California  v.  Southern  Pac.  Co., 
157  U.  S.  229,  257,  15  Sup  Ct.  591,  39 
L.  ed.  683. 

[aj  Formal  Party.  — In  a  suit  by 
one  state  against  citizens  of  another, 
the  joinder  of  a  citizen  of  the  plaintiff 
state  as  a  defendant  does  not  defeat 
jurisdiction  where  he  is  a  mere  formal 
party  against  whom  no  relief  is  asked. 
Florida  r.  Anderson,  91  U.  S.  667,  676. 
23  L.  ed.  290. 

53.  Judicial  Code  (Act  March  3, 
1911,  §233,  36  St.  at  L.  1156);  Okla- 
homa V.  Gulf,  C.  &  S.  F.  R.  Co.,  220  U. 
S.  290,  31  Sup.  Ct.  437,  55  L.  ed.  469; 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
265,  8  Sup.  Ct.  370,  32  L.  ed.  239.  See 
Cohens  v.  Virginia,  6  Wheat.  (U.  S.) 
264,  399,  5  L.  ed.  257. 

54.  Wisconsin  v.  Pelican  Ins.  Co.,  127 
U.  S._  265,  300,  8  Sup.  Ct.  370,  32  L.  ed. 
239,  it  will  not  entertain  an  action  by 
a  state  against  a  foreign  corporation 
on  a  judgment  recovered  by  such  state 
in  its  own  courts  for  penalties  for  a 
violation  of  its  statutes. 

55.  Oklahoma  v.  Gulf,  C.  &  S.  F  R. 
Co.,  220  U.  S.  290,  31  Sup.  Ct.  437,"  55 
L.  ed.  469,  suit  to  enjoin  carriers  from 
bringing  intoxicating  liquors  into  the 
state. 

56.  See  infra,  this  note,  and  supra, 
IT,  A,  5. 

fa]  Controversies  Between  Two 
States.  —  Wisconsin  v.  Pelican  Ins.  Co., 
127   U.  S.   265,   2S8,   8  Sup.   Ct.   370,   32 
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(II.)  Controversies  Between  a  State  and  the  United  States.—  The  supreme 
court  has  orisrinal  jurisdiction  of  a  suit  by  the  United  States  asrainst 
n  state,^'  and  bv-a  state  against  the  United  States  in  cases  Avhere  the 
United  States  has  consented  to  be  sued.^^ 

(TIL)  Controversies  Between  States. —  The  supreme  court  has  oris'inal 
jurisdiction  of  a  suit  bv  one  state  against  another  state,^^  a  state  being 
deemed  to  consent  to  be  so  sued  on  its  admission  to  the  Union.^°  In 
accordance  with  the  general  rule  as  to  ancillary  jurisdiction,®^  the  juris- 
diction in  this  class  of  cases  involves  the  right  to  enforce  the  judgment 
or  decree.^^  The  controversy  must  be  one  arising  directly  between  the 
two  states,  and  not  one  merely  for  the  vindication  of  erievancps  of 
particular  individuals,®^  or  for  the  enforcement  of  debts  of  individual 


L.  ed.  239;  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  (U.  S.)  657,  736,  9  L.  cd. 
1233.. 

fb]  Controversy  Between  a  State 
and  Citizens  of  Another  State.  —  Louis- 
iana V  Texas,  176  U.  S.  1,  23,  20  Sup. 
Ct.  251,  44  L.  ed.  347;  Georgia  v.  Stan- 
ton, 6  Wall.  (U.  S.)  50,  71,  18  L.  ed. 
721. 

57.  United  States  r.  Michigan,  190 
TT.  S.  379,  396,  23  Sup.  Ct.  742,  47  L. 
ed.  1103;  United  States  r.  Texas,  143 
U.  S.  621,  638,  12  Sup.  Ct.  488,  36  L. 
ed.  285,  to  determine  the  boundary  line 
between  such  state  and  a  territory,  this 
is  not  a  political  question.  See  United 
States  r.  Xorth  Carolina,  136  U.  S.  211, 
10  Sup.  Ct.  920,  34  L.  ed.  336,  wherein 
the  question  of  nurisdiction  was  not 
raised  or  discussed,  but  the  court  as- 
sumed jurisdiction  of  an  action  of  debt 
brought  by  the  United  States  against 
a  state  upon  certain  bonds  issued  by 
such  state. 

[a]  The  state  consents  to  be  sued  in 
such  case  when  admitted  to  the  Union. 
United  States  r.  Texas,  143  U.  S.  621, 
646,  12  Sup.  Ct.  4S8,  36  L.  ed.  285.  See 
the  title  "States  and  Territories." 

58.  Minnesota  r.  Hitchcock,  185  U. 
S.  373,  22  Sup.  Ct.  650,  46  L.  ed.  9o4. 
See  the  title  "United  States." 

[a]  A  suit  by  a  state  against  a 
federal  officer,  in  which  the  United 
States  is  the'  real  party  in  interest  ad- 
verse to  the  state,  which  involves  the 
title  to  real  estate,  is  one  of  a  justici- 
able nature.  Minnesota  v.  Hitchcock, 
185  U.  S.  373,  388,  22  Sup.  Ct.  650,  46 
L.  ed.  954. 

59.  Virginia  v.  West  Virginia,  220 
U.  S.  1,  31  Sup.  Ct.  330,  55  L.  ed.  353; 
Kansas  r.  Colorado,  185  U.  S.  125,  139, 
22  Sup.  Ct.  552,  46  L.  ed.  838;   Wiseon- 
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sin  V.  Pelican  Ins.   Co.,  127  U.  S.  265, 
287,  8  Sup.  Ct.  1370,  32  L.  ed.  239. 

[a]  Jurisdiction  will  not  be  declined 
on  the  ground  that  there  is  no  way  of 
enforcing  the  court's  decree,  but  it  will 
be  presumed  that  the  legislature  will 
provide  for  the  satisfaction  of  any  de- 
cree that  mav  be  rendered.  Virginia  v. 
West  Vireinia.  206  U.  S.  290,  317,  27 
Sup.  Ct.  732,  51  L.  ed.  1068;  Rhode 
Island  r.  Massachusetts,  12  Pet.  (U.  S.) 
657,  749,  9  L.  ed.  1233.  See  South  Da- 
kota V.  North  Carolina,  192  U.  S.  286, 
318,  24  Sup.  Ct.  269,  48  L.  ed.  448, 
where  in  a  suit  to  enforce  state  bonds 
secured  by  a  mortgage  the  court  made 
a  decree  for  the  fore<"-losure  of  the 
mortgage  and  a  sale  of  the  security, 
leaving  the  question  of  a  deficiency 
judgment  aeainst  the  state  to  be  de- 
termined later  if  necessary. 

[b]  The  eleventh  amendment  does 
not  affect  the  jurisdiction  in  such 
cases:  Virginia  r.  West  Virginia.  206 
U.  S.  290,  319,  27  Sup.  Ct.  732,  51  L.  ed. 
1068;  Kansas  v.  Colorado,  206  U.  S.  46, 
83,  27  Sup.  Ct.  65.5,  51  L.  ed.  956;  Co- 
hens V.  Virginia,  6  Wheat.  (U.  S.)  261, 
407,  5  L.  ed.  257.    See  supra,  I,  B,  3. 

60.  Virginia  v.  West  Virginia,  206 
U.  S.  290,  317,  27  Sup.  Ct.  732,  51  L. 
ed.  1068;  South  Dakota  v.  Xorth  Caro- 
lina, 192  U.  S.  286,  316,  24  Sup.  Ct.  269, 
4S  L.  ed.  448;  United  States  r.  Texas. 
143  U.  S.  621,  646,  12  Sup.  Ct.  488,  36 
L.  ed.  285;  Rhode  Island  r.  Massachu- 
setts, 12  Pet.  (U.  S.)  657,  720,  9  L. 
ed.  1233. 

61.  See  supra,  II,  A,  4. 

62.  Virginia  v.  West  Virginia,  246 
U.  S.  565,  38  Sup.  Ct.  400,  62  L.  ed. 
883. 

63.  South  Dakota  v.  North  Carolina, 
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citizens  of  the  plaintiff  state.*'*  It  is  not  essential,  however,  that  the 
state  have  a  pecuniary  interest  in  the  controversy^,  but  it  may  invoke 
jurisdiction  as  parens  patriae,  trustee,  guardian,  or  representative  of 
all  or  a  considerable  portion  of  its  citizens.*'^ 

In  passing  on  this  class  of  controversies,  the  court  does  not  take  the 
place  of  a  legislature ;  ^^  but  it  must  determine  them  according  to  rec- 
ognized principlesi  of  law,"^  It  will  interfere  to  enjoin  the  action  of  a 
state  only  in  cases  of  serious  magnitude  and  where  the  case  is  clearly 
and  fully  proved.^* 

The  jurisdiction  extends  to  suits  by  one  state  against  another  with 
regard  to  the  boundary  line  between  them,''^  or  to  prevent  the  diver- 
sion ''^  or  pollution  "  of  the  waters  of  a  river  flowing  through  both 
states,  and  of  a  suit  by  one  state  to  compel  the  payment  of  the  bonds 
of  another  state  which  it  owns,"  of  a  suit  to  enforce  an  agreement  be- 


192  U.  S.  286,  312,  24  Sup.  Ct.  269,  48 
L.  ed.  448. 

[a]  State  Action  Necessary.  —  "In 
order  that  a  controversy  between 
states,  justiciable  in  this  court,  can  be 
held  to  exist,  something  more  must  be 
put  forward  than  that  the  citizens  of 
one  state  are  injured  by  the  maladmin- 
istration of  the  laws  of  another.  The 
states  cannot  make  war,  or  enter  into 
treaties,  though  they  may,  with  the 
consent  of  Congress,  make  compacts 
and  agreements.  When  there  is  no 
agreement,  whose  breach  might  create 
it,  a  controversy  between  states  does 
not  arise  unless  the  action  complained 
of  is  state  action,  and  acts  of  state  of- 
ficers in  abuse  or  excess  of  their  pow- 
ers cannot  be  laid  hold  of  as  in  them- 
sel\es  committing  one  state  to  a  dis- 
tinct collision  with  a  sister  state." 
Louisiana  v.  Texas,  176  U.  S.  1,  22,  20 
Sup.  Ct.  251,  44  L.  ed.  347,  quoted  with 
approval  in  Oklahoma  v.  Atchison,  T. 
&  S.  F.  R.  Co.,  220  U.  S.  277,  288,  31 
Sup.  Ct.  434,  55  L.  ed.  465. 

64.  Xew  Hampshire  v.  Louisiana, 
108  U.  S.  76,  2  Sup.  Ct.  176,  27  L.  ed. 
656.    See  also  supra,  II,  F,  14. 

[a]  Assigned  Claims  of  Citizens. 
There  is  no  jurisdiction  of  an  action 
brought  by  a  state  against  another 
state  to  enforce  claims  of  its  citizens 
assigned  to  it  for  the  purposes  of  the 
suit  only.  Xew  Hampshire  v.  Louisi- 
ana, 108  U.  S.  76,  2  Sup.  Ct.  176,  27  L. 
ed.  656.  See  also  Louisiana  v.  Texas, 
176  IT.  S.  1,  16,  20  Sup.  Ct.  251,  44  L. 
ed.  347.  ' 

65.  Kansas  v.  Colorado,  185  U.  S. 
125,    22    Sup.    Ct.    552,    46    L.    ed.    838, 

'"'      Missouri    v.    Illinois,    200    U.    S. 


66. 


496,  519,  26  Sup,  Ct.  268,  50  L.  ed.  572. 

67.  Missouri  v.  Illinois,  200  U.  S. 
496,  519,  26  Sup.  Ct.  268,  50  L.  ed. 
572. 

68.  Missouri  v.  Illinois,  200  U.  S. 
496,  521,  26  Sup.  Ct.  268,  50  L,  ed.  572 
citing  Kansas  v.  Colorado,  185  U.  S. 
125,  22  Sup.  Ct.  552,  46  L.  ed.  838, 
wherein  the  court  refused  to  decide 
the  questions  involved  on  demurrer,  but 
remitted  the  parties  to  their  proofs. 

69.  Louisiana  v.  Mississippi,  202  U. 
S.  1,  35,  26  Sup.  Ct.  408,  50  L.  ed.  913; 
Rhode  Island  v.  ]Massaehusetts,  12  Pet. 
(U.  S.)   657,  721,  9  L.  ed.  1233. 

[a J  The  most  numerous  class  of 
controversies  between  states  "of  which 
this  court  has  entertained  jurisdiction 
is  that  of  controversies  between  two 
states  as  to  the  boundaries  of  their 
territory,  such  as  were  determined  be- 
fore the  revolution  by  the  King  in 
Council,  and  under  the  Articles  of  Con- 
federation (where  there  was  no  na- 
tional judiciary)  by  committees  or 
commissioners  appointed  by  Congress." 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U. 
S.  265,  288,  8  Sup.  Ct.  1370,  32  L.  ed. 
239,  citing  Story  on  the  constitution, 
§  1681,  and  many  cases  in  whici  such 
jurisdiction  has  been  assumed. 

70.  Kansas  v.  Colorado,  206  IT  S. 
46,  85,  27  Sup.  Ct.  655,  51  L.  ed.  956; 
Kansas  V.  Colorado,  185  U.  S.  125,  22 
Sup.  Ct.  552,  46  L.  ed.  838. 

71.  Missouri  v.  Illinois,  200  U.  S. 
496,  .520,  26  Sup.  Ct.  268,  50  L.  ed.  572; 
Missouri  v.  Illinois,  ISO  U.  S.  208,  21 
Sup.  Ct.  331,  45  L.  ed.  497. 

72.  South  Dakota  v.  North  Carolina, 
192  U.  S.  286,  312,  24  Sup.  Ct.  269,  48 
L.    ed.    448,    and    to    subject    property 
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tween  two  states,"  or  of  a  suit  for  an  accounting  and  to  determine  and 
adjudicate  the  amount  due  one  state  from  another  state.'* 

(IV.)  Controversies  Between  a  State  and  Citizens  of  Another  State.  —  The 
supreme  court  has  original  jurisdiction  of  suits  by  a  state  against 
citizens  of  another  state,'^  provided  the  ease  is  one  in  which  the  state 
has  a  direct  interest  in  obtaining  the  relief  sought.''^  There  is  no  juris- 
diction where  the  primary  object  is  to  protect  the  citizens  of  the  state 
generally  against  the  violation  of  its  laws  by  the  persons  sued.'^' 

d.  Exclusive  and  Concurrent  Original  Jurisdiction.  —  The  con- 
stitutional grant  of  original  jurisdiction  to  the  supreme  court  in  certain 
classes  of  cases  does  not  give  it  exclusive  jurisdiction  in  those  cases, 
and  congress  may  confer  concurrent  jurisdiction  on  other  courts.''* 
But  it  has  exclusive  jurisdiction  of  all  actions  against  ambassadors  and 
other  public  ministers,^^  though  its  jurisdiction  is  concurrent  with  that 
of  the  district  courts  in  all  actions  by  ambassadors  and  other  public 
ministers,  and  cases  in  which  a  consul  or  vice  consul  may  be  a  party."* 

Wliere  a  State  Is  a  Party. —  The  judicial  code  provides  that  the  su- 
preme court  shall  have  exclusive  jurisdiction  of  all  controversies  of  a 
civil  nature  where  a  state  is  a  party,®^  except  between  a  state  and  its 


mortgaged  by  the   defendant   state   aa 
security  therefor  to  their  payment. 

[a]  That  the  plaintiff  state  ac- 
quired the  "bonds  hy  gift  from  a  third 
person  who  could  not  invoke  such  juris- 
diction is  immaterial.  South  Dakota  v. 
North  Carolina,  192  U.  S,  286,  312,  24 
Sup.  Ct.  269,  48  L.  ed.  448. 

73.  Virginia  v.  West  Virginia,  246 
U.  S.  565,  38  Sup.  Ct.  400,  62  L.  ed. 
883,  regardless  of  the  fact  that  con- 
gress has  power  to  enforce  such  agree- 
ment by  legislation. 

74.  Virginia  v.  West  Virginia,  206 
U.  S.  290,  317,  27  Sup.  Ct.  732,  51  L. 
ed.  1068. 

75.  Wisconsin  v.  Pelican  Ins.  Co., 
127  U.  S.  265,  287,  8  Sup.  Ct.  1370,  32 
L.  ed.  239;  Pennsylvania  v.  Quicksil- 
ver Min.  Co.,  10  Wall.  (U.  S.)  553,  19 
L.  ed.  998;  Georgia  v.  Stanton,  6  Wall. 
(U.  S.)  50,  75,  18  L.  ed,  721. 

[a]  A  citizen  of  the  District  of  Co- 
lumbia is  not  a  citizen  of  a  state,  and 
the  supreme  court  has  no  original  jur- 
isdiction over  a  controversy  between  a 
state  and  a  citizen  of  the  District  of 
Columbia.  In  re  Massachusetts,  197  U. 
S.  482,  487,  25  Sup.  Ct.  512,  49  L.  ed. 
845.   See  also  supra,  IT,  F,  4. 

[b]  A  corporation  is  to  be  deemed 
a  citizen  of  the  state  which  creates  it. 
Wisconsin  V.  Pelican  Ins.  Co.,  127  IT. 
S.  265,  287,  8  Sup.  Ct.  1370,  32  L.  ed. 
239.    See  also  supra,  II,  F,  12. 
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76.  Florida  v.  Anderson,  91  U.  S. 
667,  675,  23  L.  ed.  290. 

[a]  See  Georgia  v.  Tennessee  Cop- 
per Co.,  206  U.  S.  230,  27  Sup.  Ct.  618, 
51  L.  ed.  1038,  holding  court  had  jur- 
isdiction of  a  suit  by  a  state  against 
a  foreign  corporation  to  enjoin  it  from 
discharging  noxious  gas  from  its  works 
in  another  state  over  the  plaintiff's  ter- 
ritory. 

[b]  The  constitution  is  "not  to  be 
interpreted  as  conferring  such  jurisdic- 
tion in  every  case  in  which  the  state 
elects  to  make  itself  strictly  a  party 
plaintiff  of  record  and  seeks  not  to 
protect  its  own  property,  but  only  to 
vindicate  the  wrongs  of  some  of  its 
people,  or  to  enforce  its  own  laws  or 
public  policy  against  wrongdoers,  gen- 
erallv."  Oklahoma  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  220  U.  S.  277,  289,  31  Sup. 
Ct.  434,  55  L.  ed.  465. 

77.  Oklahoma  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  220  U.  S.  277,  31  Sup.  Ct. 
434,  55  L.  ed.  465  (of  a  suit  to  enjoin 
carriers  from  charging  alleged  unrea- 
sonable freight  rates) ;  Oklahoma  v. 
Gulf,  C.  &  S.  F.  R.  Co.,  220  U.  S.  290, 
31  Sup.  Ct.  437,  55  L.  ed.  469,  of  a  suit 
to  enjoin  carriers  from  bringing  intox- 
icating liquor  into  the  state. 

78.  See  infra,  this  section. 

79.  See  19  Standard  Prog.  821, 

80.  See  19  Standard  Proc.  821. 

81.  Act  March  3,  1911,  c.  231,  §  233, 
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citizens,*^  or  between  a  state  and  citizens  of  other  states,  or  aliens,  in 
M'hicli  latter  cases  it  shall  have  original,  but  not  exclusive,  jurisdiction.^^ 

e.  Practice  in  Original  Proceedings  in  Supreme  Court.  —  In  the 
absence  of  any  constitutional  provision  or  any  act  of  congress  on  the 
subject,  the  practice  and  procedure  in  original  actions  and  suits  in  the 
supreme  court,  is  fixed  by  rules  and  orders  of  that  court.^*  In  an 
original  suit  in  equity  the  court  will  ordinarily  frame  its  proceedings 
according  to  those  formerly  adopted  in  the  English  chancery  courts  in 
analogous  cases,^^  though  it  is  not  bound  to  follow  this  practice  when 
to  do  so  would  embarrass  the  case  by  unnecessary  technicalities  or  de- 
feat the  purposes  of  justice.*^ 

3.  Power  To  Issue  Writs.  —  a.  In  General.  —  The  supreme  court 
is  given  power  to  issue  writs  of  ne  exeat,*'^  scire  facias,^^  habeas  corpus,*^ 
and  all  writs  not  specifically  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  its  jurisdiction,  and  agreeable  to  the 
usages  and  principles  of  law.^" 


36  St.  at  L.  1156,  (re-enactment  of 
Eev.  St.,  §687);  California  v.  South- 
ern Pac.  Co.,  157  U.  S.  229,  258,  15  Sup. 
Ct.  591,  39  L.  ed.  683. 

[a]  Over  Controrersies  Between 
Two  or  More  States.  —  Kansas  v.  Colo- 
rado, 185  U.  S.  125,  22  Sup.  Ct.  552, 
46  L.  ed.  838. 

[b]  Of  a  Suit  by  the  United  States 
Against  a  State.  —  United  States  v. 
Texas,  143  U.  S.  621,  643,  12  Sup  Ct. 
488,  36  L.  ed.  285. 

82.  Act  March  3,  1911,  c.  231,  §233, 
36  St.  at  L.  1156;  California  v.  South- 
ern Pac.  Co.,  157  U.  S.  229,  258,  15  Sup. 
Ct.  591,  39  L.  ed.  683. 

83.  Act  March  3,  1911,  e.  231,  §233, 
36  St.  at  L.  1156;  California  v.  South- 
ern Pac.  Co.,  157  U.  S.  229,  258,  15  Sup. 
Ct.  591,  39  L.  ed.  683. 

84.  Florida  v.  Georgia,  17  How.  (U. 
S.)  478,  15  L.  ed.  181. 

85.  California  v.  Southern  Pac.  Co., 
157  U.  S.  229,  249,  15  Sup.  Ct.  591,  39 
L.  ed.  683;  United  States  v.  Texas,  143 
U.  S.  621,  647,  12  Sup.  Ct.  488,  36  L. 
ed.  285;  Florida  v.  Georgia,  17  How. 
(U.  S.)  478,  15  L.  ed.  181;  Rhode  Island 
V.  Massachusetts,  12  Pet.  (U.  S.)  657 
735,  739,  9  L..  ed.  1233,  14  Pet.  210,  10 
L.  ed.  423,  15  Pet.  233,  267,  10  L.  ed. 
721. 

86.  California  v.  Southern  Pac.  Co. 
157  U.  S.  229,  249,  15  Sup.  Ct.  591,  39* 
L.  ed.  683;  Florida  v.  Georgia,  17  How. 
(U.  S.)  478,  15  L.  ed.  181.  See  Rhode 
Island  V.  Massachusetts,  13  Pet.  (U.  S.) 
23,  10  L.  ed.  41,  wherein  the  court  re- 


fused to  apply  the  rules  of  time  gov- 
erning in  suits  between  individuals,  in 
view  of  the  character  of  the  parties 
and  the  nature  of  the  controversy. 

[a]  In  a  suit  between  two  states 
the  court  will  so  mould  the  rules  of 
chancery  practice  and  pleading  as  to 
bring  the  case  to  a  final  hearing  on  its 
real  merits.  Rhode  Island  v.  Massa- 
chusetts, 14  Pet.  (U.  S.)  210,  257,  10 
L.  ed.  423. 

[bj  "In  the  exercise  of  original 
jurisdiction  in  the  determination  of 
the  boundary  between  sovereign  states, 
this  court  proceeds  only  upon  the  ut- 
most circumspection  and  deliberation, 
and  no  order  can  stand  in  respect  to 
which  full  opportunity  to  be  heard  has 
not  been  afforded."  Iowa  v.  Illinois, 
151  U.  S.  238,  14  Sup.  Ct.  333,  38  L. 
ed.  145. 

87.  Act  Mar.  3,  1911,  c.  231,  §261, 
36  St.  at  L.  1162,  Comp.  St.,  1916, 
§1238,  See  generally  the  title  "Ne 
Exeat." 

88.  See  preceding  note,  -and  gener- 
ally the  title  "Scire  Pacias," 

89.  See  10  Standard  Proc.  914,  917. 

90.  See  preceding  note,  and  Hudson 
V.  Parker,  156  U.  S.  277,  281,  15  Sup. 
Ct.  450,  39  L.  ed.  424. 

Certiorari,  see  infra,  II,  H,  3,  d. 

[a]  Supersedeas.  —  See  the  title 
"Supersedeas  and  Stay  of  Proceed- 
ings" and  In  re  McKenzie,  180  U.  S. 
536,  21  Sup.  Ct.  468,  45  L.  ed.  657;  In 
re  Claasen,  140  U.  S.  200,  11  Sup.  Ct. 
735,  35  L.  ed.  409. 
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h.  Mandamus.  —  The  supreme  court  has  power  to  issue  writs  of 
mandamus  only  in  cases  in  which  it  has  original  or  appellate  jurisdic- 
tion.'^ The  writ  cannot  be  used  to  perform  the  ot^ce  of  an  appeal  or 
writ  of  error.'^  It  will  issue  to  compel  the  circuit  court  of  appeals,^-^ 
or  the  trial  court,®*  to  take  jurisdiction  in  a  proper  case.  Except  where, 
on  the  face  of  the  record  no  jurisdiction  has  attached,  mandamus  will 
not  issue  to  compel  a  judge  of  the  trial  court  to  dismiss  a  case  on  the 
ground  that  it  does  not  really  and  substantially  involve  a  controversy 
within  the  jurisdiction  of  that  court.^^  It  will  issue  to  compel  the 
remanding  of  a  case  removed  from  a  state  to  a  federal  court,  where  it 
is  apparent  from  the  record  that  the  latter  court  has  no  jurisdiction 
whatever  of  the  case.^®    The  contrary  is  true,  however,  where  the  record 


91.  In  re  Massachusetts,  197  U.  S. 
482,  488,  25  Sup.  Ct.  512,  49  L.  ed.  845; 
In  re  Glaser,  198  U.  S.  171,  25  Sup.  Ct. 
653,  49  L.  ed.  1000;  Marburv  r.  Madi- 
son, 1  Craneh  (U.  S.)  137,  175,  2  L.  ed. 
60.    See  19  Standard  Proc.  240. 

[a]  The  judicial  code  provides  that 
(1)  the  supreme  court  shall  have  power 
to  issue  writs  of  mandamus,  in  cases 
warranted  by  the  principles  and  usages 
of  law,  to  any  courts  appointed  under 
the  authority  of  the  United  States,  or 
to  persons  holding  office  under  the 
authority  of  the  United  States,  where  a 
state,  or  an  ambassador,  or  other  pub- 
lic minister,  or  a  consul,  or  vice  consul 
is  a  party.  Act  March  3,  1911,  e.  231, 
§234,  36  St.  at  L.  1156  (re-enactment 
of  Rev.  St.,  §688).  See  In  re  Winn, 
213  U.  S.  458,  29  Sup.  Ct.  515,  53  L.  ed. 
873;  American  Const.  Co.  v.  Jackson- 
ville, T.  &  K.  W.  R.  Co.,  148  U.  S.  372, 
379,  13  Sup.  Ct.  158,  37  L.  ed.  486.  (2) 
A  writ  issued  under  this  provision  is 
for  the  purpose  of  revising  and  cor- 
recting proceedings  in  a  ease  already 
instituted  in  the  courts,  and  is  deemed 
a  part  of  the  appellate  jurisdiction  of 
the  court,  and  is  subject  to  such  regu- 
lations as  congress  may  make.  In  re 
Winn,  213  U.  S.  458,  29  Sup.  Ct.  515, 
53  L.  ed.  873. 

92.  American  Const.  Co.  v.  Jackson- 
ville, T.  &  K.  W.  E.  Co.,  148  U.  S.  372, 
379,  13  Sup.  Ct.  158,  37  L.  ed.  486,  cit- 
ing Ex  parte  Whitney,  13  Pet.  404,  10 
L.  ed.  221;  Ex  parte  Schwab,  98  U.  S. 
240,  25  L.  ed.  105;  Ex  parte  Perry,  102 
U.  S.  183,  26  L.  ed.  43;  Ex  parte  Mor- 
gan, 114  U.  S.  174,  5  Sup.  Ct.  825,  29 
L.  ed.  135.  See  generally  the  title 
"Mandamus." 

fa]  Mandamus  cannot  be  used  to 
seview  a  ruling  or  interlocutory  order 
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(1)  made  during  the  progress  of  the 
trial  (American  Const.  Co.  v.  Jackson- 
ville, T.  &  K.  W.  E.  Co.,  148  U.  S.  372, 
13  Sup.  Ct.  158,  37  L.  ed.  486,  citing 
Bank  of  Columbia  f.  Sweeny,  1  Pet. 
(U.  S.)  567,  7  L.  ed.  265;  Life  &  Fire 
Ins.  Co.  V.  Adams,  9  Pet.  (U.  S.)  573, 
9  L.  ed.  234),  or  (2)  to  review  a  final 
judgment  or  decree  of  the  trial  court 
sustaining  a  plea  to  the  jurisdiction, 
even  if  no  appeal  or  writ  of  error  is 
given  by  law,  American  Const.  Co.  v. 
Jacksonville,  T.  &  K.  W.  E.  Co.,  148 
U.  S.  372,  379,  13  Sup.  Ct.  158,  37  L.  ed. 
486),  citing  Ex  parte  Newman,  14 
Wall.  (U.  S.)  152,  20  L.  ed.  877;  Ex 
parte  Baltimore  &  Ohio  R.  Co..  108 
U.  S.  566,  2  Sup.  Ct.  876,  27  L.  ed.  812; 
In  re  Burdett,  127  U.  S.  771,  8  Sup. 
Ct.  1394,  32  L.  ed.  321;  In  re  Pennsyl- 
vania Co.,  137  U.  S.  451,  453,  11  Sup. 
Ct.  141,  34  L.  ed.  738. 

93.  Matter  of  Christensen  Engr. 
Co.,  194  U.  S.  458,  24  Sup.  Ct.  729,  48 
L.  ed.  1072. 

94.  In  re  Pollitz,  206  U.  S.  323,  27 
Sup.  Ct.  729,  51  L.  ed.  1081;  Gross- 
mayer's  Petitioner,  177  U.  S.  48,  20 
Sup.  Ct.  535,  44  L.  ed.  665;  In  re  Ho- 
horst,  150  U.  S.  653,  663,  14  Sup.  Ct. 
221,  37  L.  ed.  1211. 

95.  In  re  Cleland,  218  U.  S.  120,  30 
Sup.  Ct.  647,  54  L.  ed.  962. 

96.  In  re  Winn,  213  U.  S.  458,  29 
Sup.  Ct.  515,  53  L.  ed.  873. 

[a]  Even  Though  the  Aggrieved 
Party  May  Also  Be  Entitled  to  a  Writ 
of  Error  or  an  Appeal.  —  The  remedy 
by  writ  of  error  or  appeal  is  not  ade- 
quate under  such  circumstances.  In  re 
Winn,  213  U.  S.  458,  29  Sup.  Ct.  515, 
53  L.  ed.  873. 
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shows  that  the  right  of  removal  depends  on  the  determination  of  ques- 
tions of  fact.^^ 

e.  Prohibition.  —  The  judicial  code  gives  to  the  supreme  court 
power  to  issue  writs  of  prohibition  to  the  district  courts  when  proceed- 
ing as  courts  of  admiralty  and  maritime  jurisdiction.^^  In  cases  in 
which  the  supreme  court  possesses  neither  original  nor  appellate  juris- 
diction it  cannot  grant  prohibition  as  ancillary  thereto.^^ 

d.  Certiorari.^  —  Under  the  authority  conferred  on  it  to  issue  all 
writs  not  specifically  provided  for  by  statute,  which  may  be  necessary 
for  the  exercise  of  its  jurisdiction,  and  agreeable  to  the  usages  and 
principles  of  law,^  the  supreme  court  may  issue  writs  of  certiorari  in 
all  proper  cases.^  Where  it  possesses  neither  original  nor  appellate 
jurisdiction  the  supreme  court  cannot  grant  certiorari  as  ancillary 
thereto.^  Under  this  provision,  certiorari  will  lie  only  when  a  writ  of 
error  or  an  appeal  will  not.^ 

Other  sections  of  the  judicial  code  authorize  the  supreme  court, 
under  specified  circumstances,  to  require,  by  certiorari,  to  be  certified 
to  it  for  review  as  upon  error  or  appeal,  judgments  and  decrees  of  the 
circuit  courts  of  appeals,''  of  the  court  of  appeals  for  the  District  of 


97.  In  re  Winn,  213  U.  S.  458,  29 
Sup.  Ct.  515,  53  L.  ed,  873. 

98.  Act  March  3,  1911,  c.  231,  §234, 
36  St.  at  L.  1156,  re-enactment  of  Kev. 
St.,  §688. 

See  generally  the  titles  "Admiral- 
ty;" "Prohibition." 

99.  In  re  Massachusetts,  197  U.  S. 
482,  488,  25  Sup.  Ct,  512,  49  L.  ed.  845. 
See  21  Standard  Proc.  815. 

1.  See  generally  the  title  "Certior- 
ari." 

2.  Act  March  3,  1911,  e.  231,  §261, 
36  St.  at  L.  1162,  Comp.  St.  1916,  § 
1238. 

3.  United  States  t.  Dickinson,  213 
IT.  S.  92,  100,  29  Sup.  Ct.  485,  53  L.  ed. 
711;  In  re  Tampa  S.  R.  Co.,  168  U.  S. 
583,  587,  18  Sup.  Ct.  177,  42  L.  ed.  589; 
In  re  Chetwood,  165  U.  S.  443,  461,  17 
,Sup.  Ct.  385,  41  L.  ed.  782;  American 
Const.  Co.  V.  Jacksonville,  T.  &  K.  W. 
R.  Co.,  148  IT.  S.  372,  380,  13  Sup.  Ct. 
158,  37  L.  ed.  486.  See  4  Standard 
Pkoc.  954,  et  seq. 

[a J  The  writ  will  issue  to  correct 
excesses  of  jurisdiction,  when  the  cir- 
cumstances imperatively  demand  that 
form  of  interposition,  as  for  the  pur- 
pose of  reviewing  an  order  adjudging 
certain  persons  in  contempt  for  violat- 
ing an  order  which  the  court  of  orig- 
inal jurisdiction  had  no  authority  to 
make.  In  re  Chetwood,  165  U.  S.  443, 
462,  17  Sup.  Ct.  385,  41  L.  ed.  782. 

[b]     This  provision  does  not  author- 


ize  it  to  review  the  proceedings  of  mili- 
tary tribunals  by  certiorari.  In  re  Vi- 
dal,  179  U.  S,  126,  21  Sup.  Ct.  48,  45  L. 
ed,  118. 

4.  In  re  Massachusetts,  197  U,  S. 
482,  488,  25  Sup.  Ct,  512,  49  L.  ed.  845. 

5.  Fields  v.  United  States,  205  U. 
S.  292,  27  Sup.  Ct,  543,  51  L,  ed,  807; 
Whitney  v.  Dick,  202  U,  S.  132,  26  Sup. 
Ct.  584,  50  L,  ed,  963;  In  re  Tampa  S. 
R.  Co,,  168  U.  S,  583,  18  Sup.  Ct,  177, 
42  L,  ed.  589, 

6.  See  4  Standard  Proc.  954,  955, 

[a]  The  power  extends  to  every 
case  pending  in  the  courts  of  appeals 
in  which  the  decision  of  those  courts 
would  otherwise  be  final,  Forsyth  v. 
Hammond,  166  U,  S.  506,  513,  17  Sup. 
Ct.  665,  41  L.  ed.  1095. 

[b]  "The  question  at  what  stage 
of  the  proceedings  (1)  and  under  what 
circumstances,  the  case  should  be  re- 
quired, by  certiorari  or  otherwise,  to 
be  sent  up  for  review,  is  left  to  the 
discretion  of  this  court,  as  the  exigen- 
cies of  each  case  require,"  American 
Const.  Co.  V.  Jacksonville,  T.  &  K.  W. 
R.  Co.,  148  U.  S.  372,  385,  13  Sup,  Ct. 
158,  37  L,  ed,  486,  (2)  The  power  may 
be  exercised  before  or  after  any  deci- 
sion by  the  court  of  appeals,  and  ir- 
respective of  any  ruling  or  determina- 
tion therein,  Forsyth  V.  Hammond,  166 
U,  S.  506,  513,  17  Sup,  Ct,  665,  41  L. 
ed,   1095,    See   The   Three  Friends,  166 
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Columbia/  of  the  supreme  courts  respectively,  of  Hawaii,  Porto  Rico,* 
and  the  Philippine  Islands,^  and  of  the  highest  courts  of  the  states." 

4,  Appellate  Jurisdiction.  —  a.  General  Principles.  —  The  consti- 
tution gives  to  the  supreme  court  appellate  jurisdiction,  both  as  to  law 
and  fact,  in  all  cases  to  which  the  judicial  power  of  the  United  States 
extends,  except  in  those  cases  in  which  it  has  original  jurisdiction/^ 
and  with  such  exceptions  and  under  such  regulations  as  the  conrrress 
shall  make.^^  In  view  of  the  latter  provision,  its  appellate  jurisdiction 
extends  only  to  the  eases  enumerated  in  the  acts  of  congress  on  the  sub- 
ject/^ the  enumeration  in  such  acts  of  those  cases  to  which  its  juris- 
diction extends  being  deemed  to  exclude  all  eases  not  so  enumerated.^* 
Where  the  appellate  jurisdiction  is  described  in  general  terms  so  as  to 


U.  S.  1,  49,  17  Sup.  Ct.  495,  41  L.  ed. 
897. 

fcl  Where  the  case  is  reviewable 
either  on  certiorari  or  writ  of  error, 

and  both  have  been  applied  for,  and 
the  case  is  important  enough  to  re- 
quire examination,  certiorari  may  be 
allowed  without  deciding  whether  a 
federal  question  was  involved,  or 
whether  jurisdiction  depended  solely 
on  diverse  citizenship.  Montana  Min. 
Co.  r.  St.  Louis  Min.  &  Mill  Co.,  204 
U.  S.  204,  213,  27  Sup.  Ct.  254,  51  L. 
ed.  444. 

[d]  In  Admiralty  Cases.  —  The 
Three  Friends,  166  U.  S.  1,  49,  17  Sup. 
Ct.  495,  41  L.  ed.  897. 

7.  See  infra.,  II,  H,  4,  b,  (IV). 

8.  See  infra,  II,  H,  4,  b,  (III). 

9.  See  infra,  II,  H,  4,  b,  (V). 

10.  See  infra,  II,  H,  4,  e,  (II),  (A)j 
II,  H,  4,  c,  (II),  (G). 

11.  Const.,  Art.  Ill,  §2.  See  Co- 
hens V.  Virginia,  6  Wheat.  (U.  S.)  264, 
398,  5  L.  ed.  257. 

[a]  That  the  case  is  one  of  which 
the  supreme  court  would  have  had 
original  jurisdiction  does  not  necessar- 
ily deprive  it  of  appellate  jurisdiction, 
as  in  a  case  arising  under  the  consti- 
tution or  a  law  of  the  United  States, 
to  which  a  state  is  a  party.  Cohens  v. 
Virginia,  6 'Wheat.  (U.  S.)  264,  395,  5 
L.  ed.  257. 

[b]  The  judicial  action  of  all  in- 
ferior courts  established  by  congress 
may  be  subjected  to  the  appellate  jur- 
isdiction of  the  supreme  court;  and 
this  even  though  they  are  not  courts 
ill  which  the  judicial  power  conferred 
liv  the  constitution  may  be  deposited. 
United  States  v.  Coe,  155  U.  S.  76,  86, 
15  Sup.  Ct.  16,  39  L.  ed.  76. 
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12.  Const.,  Art.  Ill,  §2;  St.  Louis 
L  M.  &  S.  R.  Co.  V.  Taylor,  210  U.  S. 
281.  292,  28  Sup.  Ct.  616,  52  L.  ed. 
1061;  United  States  v.  Bitty,  208  U.  S. 
393,  399,  28  Sup.  Ct.  396,  52  L.  ed.  543. 

13.  St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Taylor,  210  U.  S.  281,  292,  28  Sup.  Ct. 
616,  52  L.  ed.  1061. 

[a]  Its  Appellate  Jurisdiction  (1) 
Is  Purely  Statutory.  —  Heike  v.  United 
States,  217  U.  S.  423,  30  Sup.  Ct.  539, 
54  L.  ed.  821;  United  States  v.  Sanges, 
144  U.  S.  310,  319,  12  Sup.  Ct.  609,  36 
L.  ed.  445.  (2)  It  "can  exercise  no 
appellate  jurisdiction  except  in  the 
cases,  and  in  the  manner  and  form,  de- 
fined and  prescribed  by  congress." 
American  Const.  Co.  v.  Jacksonville,  T. 
&  K.  W.  R.  Co.,  148  U.  S.  372,  378,  13 
Sup.  Ct.  158,  37  L.  ed.  486. 

[b]  Jurisdiction  To  Eeview  di- 
rectly.—7/i  re  Glaser,  198  U.  S.  171, 
25  Sup.  Ct.  653,  49  L.  ed.  1000. 

14.  United  States  v.  American  Bell 
Tel.  Co.,  159  U.  S.  548,  16  Sup.  Ct.  69, 
40  L.  ed.  255;  Maynard  v.  Hecht,  151 
U.  S.  324,  14  Sup.  Ct.  353,  3&  L.  ed. 
179;  Durousseau  v.  United  States,  6 
Cranch  (U.  S.)  307,  3  L.  ed.  232;  Unit- 
ed  States  v.  More,  3  Cranch  (U.  S.) 
159,  172,  2  L.  ed.  397. 

[a]  But  since  this  restriction  rests 
on  implication  founded  on  the  mani- 
fest intent  of  the  legislature,  it  can  be 
sustained  only  when  that  manifest  'n- 
tent  appears.  United  States  v.  Amer- 
ican Bell  Tel.  Co.,  159  U.  S.  548,  16 
Sup.  Ct.  69,  40  L.  ed.  255;  Durousseau 
V.  United  States,  6  Cranch  (U.  S.)  307, 
3  L.  ed.  232. 
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comprehend  the  particular  case,  no  presumption  can  be  indulged  of  an 
intention  to  oust  or  restrict  such  jurisdiction.^^ 

Ancillary  Jurisdiction.  —  In  accordance  with  the  general  rule  already 
treated/^  the  appellate  jurisdiction  over  ancillary  proceedings  follows 
that  of  the  main  case.^' 

Wio  May  Invoke  the  Jurisdiction.  —  The  jurisdiction  can  only  be  in- 
voked by  a  party  having  a  personal  interest  in  the  litigation.^^ 

b.  Jurisdiction  To  Review  Judgments  and  Decrees  of  Courts  of 
United  States  and  Its  Possessions.  —  (I.)  To  Review  Judgments  and  De- 
crees of  Federal  District  Courts.—  (A.)  General  Statemext.  —  The  judicial 
code  provides  that  appeals  and  writs  of  error  may  be  taken  from  the 
district  courts,  including  those  of  Hawaii  and  Porto  Rico,  direct  to  the 
supreme  court  in  any  case  in  which  the  jurisdiction  of  the  court  is  in 
issue, ^^  from  final  sentences  and  decrees  in  prize  cases  ;^°  in  any  case 
that  involves  the  construction  or  application  of  the  constitution  of  the 
United  States ;  in  any  case  in  which  the  constitutionality  of  any  law  of 
the  United  States,  or  the  validity  or  construction  of  any  treaty  made 
under  its  authority  is  drawn  in  question ;  and  in  any  case  in  which  the 
constitution  or  law  of  a  state  is  claimed  to  be  in  contravention  of  the 
constitution  of  the  United  States.^^  There  is  no  pecuniary  limit  upon 
the  appellate  jurisdiction  in  such  cases." 

Jurisdiction  as  Between  the  Supreme  Court  and  the  Circuit  Courts  of  Appeals. 
The  line  of  division  between  cases  reviewable  directly  by  the  supreme 
court  and  those  reviewable  by  the  circuit  courts  of  appeals  is  based 
upon  the  nature  of  the  case  and  the  questions  of  law  raised."  Juris- 
diction as  between  the  two  courts  in  ancillary  proceedings  depends 
upon  that  in  the  main  case.^*    That  a  case  involves  grounds  warranting 


15.  United  States  v.  American  Bell 
Tel.  Co.,  159  U.  S.  548,  16  Sup.  Ct.  69, 
40  L.  ed.  255. 

[a]  Any  statute  claimed  to  have 
that  effect  must  be  examined  in  the 
light  of  the  objects  of  the  enactment, 
the  purposes  it  is  to  serve  and  the  mis- 
chiefs it  is  to  remedy;  and  in  view  of 
the  rule  that  the  operation  of  such  a 
statute  must  be  restrained  within  nar- 
rower limits  than  its  words  import  if 
the  court  is  satisfied  that  the  literal 
meaning  of  its  language  would  extend 
to  cases  which  the  legislature  never 
intended  to  include  in  it.  United  States 
f.  American  Bell  Tel.  Co.,  159  U.  S. 
548,  16  Sup.  Ct.  69,  40  L.  ed.  255. 

16.  See  supra,  II,  A,  4,  b. 

17.  Looney  v.  Eastern  Tex.  E.  Co., 
247  U.  S.  214,  38  Sup.  Ct.  460,  62  L.  ed. 
1084;  Arkadelphia  Milling  Co.  f.  St. 
Louis  S.  W.  E.  Co.,  249  U.  S.  134,  39 
Sup.  Ct.  237,  63  L.  ed.  517;  Eichel  v. 
United  States  Fid.  &  Guar.  Co.,  245 
U.  S.  102,  38  Sup.  Ct.  47,  62  L.  ed.  177. 

18.  McCandless  v.  Pratt,  211  U.  S. 


437,  29  Sup.  Ct.  144,  53  L.  ed.  271.  See 
infra,  II,  H,  4,  c,  (II),  (F),  and  2 
Standard  Proc.  194. 

19.  See  infra,  II,  H,  4,  b,  (I),  (B). 

20.  See  infra,  II,  H,  4,  b,   (I),   (C). 

21.  See  infra,  II,  H,  4,  b,  (1),  (D). 

22.  Kirby  v.  American  Soda  Foun- 
tain Co.,  194  U.  S.  141,  24  Sup.  Ct.  619, 
48  L.  ed.  911;  Giles  f.  Harris,  189  U. 
S.  475,  485,  23  Sup.  Ct.  639,  47  L.  ea. 
909;  The  Paquete  Habana,  175  U.  S. 
677,  20  Sup.  Ct.  290,  44  L.  ed.  320. 

23.  MacFadden  v.  United  States, 
213  U.  S.  288,  29  Sup.  Ct.  490,  53  L. 
ed.  801. 

Where  jurisdiction  is  in  issue  see  in- 
fra, II,  H,  4,  b,  (I),  (B.   (2). 

Where  constitutional  or  treaty  ques- 
tion involved,  see  infra,  II,  H,  4,  b, 
(I),  (D),  (2). 

24.  See  infra,  this  note;  also  supra, 
II,  A,  4. 

[a]  The  circuit  court  of  appeals 
has  jurisdiction  of  an  appeal  in  ancil- 
lariy  proceedings  where  it  would  have 
had    jurisdiction  ^in     the     main     case, 
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a  direct  review  by  the  supreme  court  does  not  deprive  the  circuit  court 
of  appeals  of  jurisdiction  which  it  would  otherwise  have ;  the  defeated 
party  has  his' election  to  take  the  case  to  either  court,  where  all  the 
questions  involved  will  be  considered. ^^  As  a  rule,  however,  he  is  not 
entitled  to  have  the  case  reviewed  on  the  merits  by  both  courts,^^  and 
having  made  his  election  is  bound  by  it."  Thus,  after  final  judfirmonts 
in  the  circuit  court  of  appeals  is  rendered  against  appellant  or  plaintiff 
in  error,  he  cannot  invoke  the  jurisdiction  of  the  supreme  court  directly 
on  another  appeal  or  writ  of  error  to  review  the  judgment  of  the  trial 
eourt.^®  So  too,  a  writ  of  error  sued  out  from  the  supreme  court  while 
the  case  is  pending  in  the  court  of  appeals  will  be  dismissed  where  the 
whole  case  is  open  to  review  in  each  court  on  the  merits.^^  as  will  an 
appeal  taken  to  the  supreme  court  where  the  ease  is  subsequently  taken 
to  the  court  of  appeals  and  there  decided  against  the  appellant.^"  A 
judgment  or  decree  entered  by  the  trial  court  pursuant  to  a  mandate  of 
the  circuit  court  of  appeals  cannot  be  reviewed  by  the  supreme  court 


thouffh  it  would  have  had  none  if  the 
ancillary  suit  had  been  an  original  one. 
Ohio  E.  Com.  v.  Worthington,  110  C.  C. 
A.  85,  187  Fed.  965,  affirmed,  225  U.  S. 
101,  32  Sup.  Ct.  653,  56  L.  ed.  1004. 

[b]  But  it  has  no  jurisdiction  of 
an  appeal  in  an  ancillary  suit  where  the 
assignments  of  error  are  directed 
solely  to  the  question  of  the  jurisdic- 
tion of  the  trial  court  in  the  principal 
suit.  Kv.  State  Board  of  Control  v. 
Lewis,  176  Fed.  556,  100  C.  C.  A.  208. 

25.  Ohio  E.  Com,  v.  Worthington, 
225  U.  S.  101,  104,  32  Sup.  Ct.  653,  56 
L.  ed.  1004,  affirming  110  C.  C.  A.  85, 
187  Fed.  965;  MacFadden  v.  United 
States,  213  U.  S.  288,  29  Sup.  Ct.  490, 
53  L.  ed.  801;  Hugulev  Mfg.  Co.  v. 
Galeton  Cotton  Mills,  184  U.  S.  290,  22 
Sup.  Ct.  452,  46  L.  ed.  546;  American 
Sugar  Eefining  Co.  v.  New  Orleans,  181 
U.  S.  277,  21  Sup.  Ct.  646,  45  L.  ed. 
859.  See  also  infra,  II,  H,  4,  b,  (I),  (B) 
and  (D). 

26.  United  States  v.  Jahn,  155  U.  S. 
109,  15  Sup.  Ct.  39,  39  L.  ed.  87,  as 
where  an  objection  to  the  jurisdiction 
is  overruled  and  final  judgment  is  then 
rendered  on  the  merits.  See  Pullman's 
Palace  Car  Co.  v.  Central  Transp.  Co., 
171  U.  S.  138,  18  Sup.  Ct.  808,  43  L.  ed. 
108,  holding  that,  under  the  circum- 
stances, an  appeal  to  the  supreme 
court  was  not  waived  by  also  appeal- 
ing to  the  court  of  appeals. 

27.  Shapiro  v.  United  States,  235  U. 
S.  412,  35  Sup.  Ct.  122,  59  L.  ed.  291; 
Union  Trust  Co.  v.  Westhus,  228  U.  S. 
519,  33  Sup.  Ct.  593,  f7  L.  ed.  947. 
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[a]  But  where  a  party  has  resorted 
to  both  methods  he  cannot  be  compelled 
to  elect  which  he  will  pursue.  Lamar  v. 
United  States,  241  U.  S.  103,  36  Sup. 
Ct.  535,  60  L.  ed.  912. 

28.  MacFadden  t'.  United  States, 
213  U.  S.  288,  293,  29  Sup.  Ct.  490,  53 
L.  ed.  801;  Spreckels  Sugar  Eefining 
Co.  V.  McClain,  192  U.  S.  397,  407,  24 
Sup.  Ct.  376,  48  L.  ed.  496;  American 
Sugar  Eefining  Co.  v.  New  Orleans,  181 
U.  S.  277,  21  Sup.  Ct.  646,  45  L.  ed. 
859;  Loeb  v.  Columbia  Township  Trus- 
tees, 179  U.  S.  472,  478,  21  Sup.  Ct. 
174,  25  L.  ed.  280;  Carter  ^.  Eoberts, 
177  U.  S.  496,  20  Sup.  Ct.  713,  44  L. 
ed.  861;  Eobinson  r.  Caldwell,  165  U. 
S.  359,  17  Sup.  Ct.  343,  41  L.  ed.  745. 

29.  Cincinnati,  H.  &  D.  E.  Co.  v. 
Thiebaud,  177  U.  S.  615,  20  Sup.  Ct. 
822,  44  L.  ed.  911;  Columbus  Constr. 
Co.  V.  Crane  Co.,  174  U.  S.  600,  19  Sup. 
Ct.  721,  43  L.  ed.  1102. 

30.  See  infra,  this  note. 

[al  Thus,  where  no  question  of  jur- 
isdiction is  certified  on  defendant's  ap- 
peal to  the  supreme  court,  and  pend- 
ing such  appeal  he  invokes  the  juris- 
diction of  the  court  of  appeals  on  the 
whole  ease,  and  the  latter  court  decides 
against  him,  his  appeal  to  the  supreme 
court  will  be  dismissed  though  the  su- 
preme court  would  have  had  jurisdic- 
tion to  consider  the  whole  case,  in- 
cluding questions  as  to  the  jurisdiction 
of  the  trial  court,  because  of  the  fed- 
eral questions  involved.  Eobinson  v. 
Caldwell,  165  U.  S.  359,  17  Sup.  Ct. 
343,  41  L.  ed.  745.    In  such  case  after 
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on  the  ground  that  the  jurisdiction  of  the  trial  court  is  in  issue,^^  or  a 
constitutional  question  is  involved  ;^2  ^oj.  c^n  a  judgment  which  has 
been  affirmed  by  the  circuit  court  of  appeals  f^  but  the  fact  that  the 
case  was  previously  taken  to  the  circuit  court  of  appeals  and  the  pro- 
ceedings were  there  dismissed  for  want  of  jurisdiction  does  not  preclude 
a  direct  review  by  the  supreme  court.^* 

(B.)  Where  Jurisdiction  Is  in  Issue. —  (1.)  In  General.  —  The  judicial 
code  provides  that  appeals  and  writs  of  error  may  be  taken  from  the 
district  courts,  including  those  of  Hawaii  and  Porto  Rico,  direct  to  the 
supreme  court  in  any  case  in  which  the  jurisdiction  of  the  court  is  in 
issue.^^    The  jurisdiction  challenged  must  be  that  of  the  court  render- 


the  final  decree  upon  the  merits  the  su- 
preme court  can  properly  take  cogni- 
zance of  the  case,  in  respect  to  any 
question  involved  in  it,  only  upon  cer- 
tiorari. 

31.  Aspen  Min.  &  S.  Co.  v.  Billings, 
150  U.  S.  31,  14  Sup.  Ct.  1,  37  L.  ed. 
9S6. 

[a]  See  Brown  v.  Alton  Water  Co., 
222  U.  S.  325,  32  Sup.  Ct.  156,  56  L.  ed. 
221,  wherein  it  was  held  that  since  the 
supreme  court  had  no  power  to  review 
a  decree  of  the  circuit  court  of  appeals 
solely  because  of  a  question  of  juris- 
diction it  could  not  review  a  judgment 
of  the  circuit  court  on  the  question  of 
jurisdiction  based  on  a  decision  of  the 
court  of  appeals  in  the  case,  though 
such  a  question  might  have  been  taken 
directly  to  the  supreme  court  in  the 
first  instance. 

[b]  The  remedy  in  such  case  is  by 
certification  of  the  jurisdictional  ques- 
tion by  the  court  of  appeals,  or  by 
certiorari.  Brown  v.  Alton  Water  Co., 
222  U.  S.  325,  32  Sup.  Ct.  156,  56  L. 
ed.  221;  Aspen  Min.  &  S.  Co.  v.  Bill- 
ings, 150  U.  S.  31,  14  Sup.  Ct.  4,  37 
L.   ed.  986. 

32.  Shapiro  v.  United  States,  235  U. 
S.  412,  35  Sup.  Ct.  122,  o9  L.  ed.  291. 

33.  United  States  v.  Larkin,  208  U. 
S.  333,  28  Sup.  Ct.  417,  52  L.  ed.  517, 
unless  the  proceedings  and  judgment 
in  the  latter  court  were  void  for  want 
of  jurisdiction. 

34.  Davis  v.  Cleveland,  C.  C.  &  St. 
L.  E.  Co.,  217  U.  S.  157,  171,  30  Sup. 
Ct.  463,  54  L.  ed.  708;  Excelsior  W.  P. 
Co.  V.  Pacific  Bridge  Co.,  185  U.  S.  282, 
22  Sup.  Ct.  681,  46  L.  ed.  910. 

35.  Act  Jan.  28,  1915,  c.  22,  see.  2, 
38  St.  at  L.  804,  Comp.  St.  1916,  §1215;  I 


Act  March  3,  1911,  c.  231,  §238,  36  St. 
at  L.  1157,  re-enactment  of  Act  March 
3,  1891,  c.  517,  §5,  subd.  1,  26  St.  at  L. 
827,  conferring  similar  jurisdiction  on 
the  supreme  court  to  review  judgments 
and  decrees  of  the  circuit  and  district 
courts.  Many  cases  hereinafter  cited 
arose  under  the  Act  of  1891  and  relate 
to  the  right  to  review  judgmeats  and 
decrees  of  the  circuit  courts,  but  the 
principles  therein  enunciated  are 
deemed  to  be  equally  applicable  under 
the  code. 

[a]  Where  the  Jurisdiction  Is  in 
Issue.  —  Wetmore  v.  Evmer,  169  U.  S, 
115,  18  Sup.  Ct.  293,  "42  L.  ed.  682; 
Olds  f,  Hettler  Lumb.  Co.,  195  Fed.  9, 
115  C.  C.  A.  91;  Morrisdale  Coal  Co.  v. 
Pennsvlvania  E.  Co.,  183  Fed.  929,  938. 
106  C.  C.  A.  269. 

[b]  To  warrant  a  review  under  this 
provision,  there  (1)  must  have  been  a 
final  judgment  in  the  court  below 
(Wecker  v.  National  Enameling  &  S. 
Co.,  204  U.  S.  176,  27  Sup.  Ct.  184.  51 
L.  ed.  430;  Bowker  v.  United  States, 
186  U.  S.  135,  22  Sup.  Ct.  802,  46  L.  ed. 
1090;  American  Const.  Co.  f.  Jackson- 
ville, T.  &  K.  W.  E.  Co.,  148  U  S.  372, 
382,  13  Sup.  Ct.  758,  37  L.  ed.  486;  Mc- 
Lish  v.  Eoff,  141  U.  S.  661,  12  Sup.  Ct. 
118,  35  L.  ed.  893);  but  (2)  it  is  not 
essential  that  such  judgment  be  based 
on  the  ground  of  want  of  jurisdiction. 
United  States  r.  Jahn,  155  U.  S.  109, 
112,  15  Sup.  Ct.  39,  39  L.  ed.  87,  in 
other  eases  only  the  question  of  juris- 
diction is  open  to  consideration. 

[c]  The  statute  is  equally  applicable 
though  the  jurisdiction  of  the  lower 
court  depends  entirely  on  diversity  of 
citizenship.  St.  Louis  Cotton  Compress 
Co.  V.  American  Cotton  Co.,  125  Fed. 
196,  201,  60  C.  C.  A.  80. 
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ing  the  decree  sought  to  be  reviewed,^"  and  its  jurisdiction  as  a  federal 

court.^^ 

(2.)  Appellate  Jurisdiction  as  Between  Supreme  Court  and  Circuit  Courts  of 
Appeals. —  If  the  only  question  presented  is  that  of  the  jurisdiction  of 
the  trial  court',  the  appellate  jurisdiction  of  the  supreme  court  is  ex- 
clusive.'^ Ordinarily,  if  the  jurisdiction  is  in  issue  and  the  court  holds 
that  it  has  no  jurisdiction,  the  adverse  party  should  have  the  question 
certified  and  take  his  appeal  or  writ  of  error  directly  to  the  supreme 
court. •''^  If  other  questions  are  presented  as  well  as  that  of  jurisdiction, 
the  defeated  party  may  take  the  case  to  the  supreme  court  on  the 
question  of  jurisdiction  alone,  or  he  may  take  it  to  the  court  of  appeals 
on  all  the  questions  involved;*"  and  this  has  been  held  to  be  true  even 
where  the  trial  court  dismisses  the  case  for  want  of  jurisdiction.^^    If 


36.  Stevirmac  Oil  &  Gas  Co.  v.  Ditt- 
man,  245  U.  S.  210,  38  Sup.  Ct.  116,  62 
L.  ed.  248;  Empire  State-Idaho  Min.  & 
Devcl.  Co.  V.  Hanlev,  205  U.  S.  225, 
232,  27  Sup.  Ct.  476,  51  L.  ed.  779. 

[a]  In  a  suit  to  set  aside  a  judg- 
ment, it  is  the  jurisdiction  in  the  sec- 
ond suit  and  not  that  in  the  action  in 
which  the  first  judgment  was  rendered, 
which  may  be  rcviev\'ed  in  this  way. 
Stevirmac  Oil  &  Gas  Co.  v.  Dittman, 
245  U.  S.  210,  38  Sup.  Ct.  116,  62  L. 
ed.  248. 

37.  See  infra,  IT,  H,  4,  h,  (T),  (B), 
(3). 

38.  Louie  r.  United  States  (C.  C. 
A.)  264  Fed.  295;  Phillips  Co.  r.  Grand 
Trunk  W.  R.  Co.,  195  Fed.  12,  115  C.  C. 
A.  94;  Olds  r.  Hettler  Lumb.  Co.,  195 
Fed.  9,  115  C.  C.  A.  91;  Mitchell  Coal 
&  Coke  Co.  r.  Pennsylvania  R.  Co.  192 
Fed.  475,  112  C.  C.  A.  637;  Coler  v. 
Grainger  County,  74  Fed.  16,  20  C.  C. 
A.  267. 

[a]  The  court  of  appeals  has  no 
jurisdiction  though  the  question  of 
jurisdiction  arose  in  a  case  in  which 
the  jurisdiction  of  the  trial  court  de- 
pended solely  on  diversity  of  citizen- 
ship. St.  Louis  Cotton  Compress  Co.  V. 
American  Cotton  Co.,  125  Fed.  196  201 
60  C.  C.  A.  80.  ' 

39.  Robinson  r.  Caldwell,  165  U.  S. 
359,  361,  17  Sup.  Ct.  343,  41  L.  ed.  745-" 
United  States  v.  Jahn,  155  U.  S  lOo' 
114,  15  Sup.  Ct.  39,  39  L.  ed.  87;*Mor' 
nadalo  Coal  Co.  r.  Pcnnsvlvaia  R.  Co 
183  Fed.  929,  939,  106  C.  C.  A.  269'; 
Hays  r.  Richardson,  121  Fed.  536,  57 
C.  C,  A.  508;  Excelsior  Wooden-Pipe 
Co.  r.  Pacific  Rridco  Co..  lOf)  Fed  497 
48  C.  C.  C.  349;  D.idlov  r.  Board  "of 
Comrs.,  103  Fed.  209,  43  C,  C.  A.  184- 
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Evans-Snider-Buel  Co.  v.  McCaskill,  101 
Fed.  658,  41  C.  C.  A.  577;  The.  Alliance, 
70  Fed.  273,  17  C.  C.  A.  124;  Cabot  v. 
McMaster,  65  Fed.  533,  13  C.  C.  A.  39; 
Davis  &  Rankin  Bldg.  &  Mfp.  Co.  v. 
Barber,  60  Fed.  465,  9  C.  C.  A.  79. 
40.     See   infra,  this  note,  and  supra, 

11,  H,  4,  b,  (I),  (A). 

[a]  Independent  Question  of  Gen- 
eral Law.  —  If  the  trial  court  decides, 
and  the  assignments  of  error  present, 
an  independent  question  of  general  law 
as  well  as  one  of  jurisdiction,  the  court 
of  appeals  has  power  to  hear  and  decide 
all  the  questions.  Olds  v.  Hettler  Lumb. 
Co.,  195  Fed.  9,  115  C.  C.  A.  91;  Phil- 
lips Co.  V.  Grand  Trunk  W.  R.  Co.,  195 
Fed.  12,  115  C.  C.  A.  94. 

[b]  That  a  question  of  general  law 
is  involved  only  collaterally  or  inci- 
dentally to  the  main  question  of  juris- 
diction does  not  authorize  a  review  by 
the  court  of  appeals.  Olds  v.  Hettler 
Lumb.  Co.,  195  Fed.  9,  115  C.  C.  A.  91. 

[e]  Whether  the  giving  of  a  forth- 
coming  bond  amounted  to  a  waiver  of 
an  objection  to  the  jurisdiction  is  a 
question  of  jurisdiction  on]y.  Olds  v. 
Hettler  Lumb.  Co.,  195  Fed  9,  115  C. 
C.  A.  91. 

fd]  Where  a  question  of  jurisdic- 
tion exists  as  to  one  of  several  joint 
defendants  and  a  question  on  the  mer- 
its as  to  the  others,  the  entire  case  may 
be  taken  to  the  court  of  appeals,  which 
may  consider  the  question  of  jurisdic- 
tion though  as  to  one  defendant  that 
was  the  sole  question  below.  Phillips 
Co.  V.  Grand  Trunk  W.  R.  Co.,  195  Fed. 

12,  115  C.  C.  A.  94. 

41.  Coler  r.  Grainger  Countv,  74 
Fed.  16,  21,  20  C.  C.  A.  267.  See>hil- 
lips  Co.  V,  Grand  Trunk  W,  R.  Co.,  195 
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the  jurisdiction  is  sustained  and  a  judgment  or  decree  on  the  merits 
is  then  rendered  in  favor  of  the  party  objecting  to  the  jurisdiction,  the 
adverse  party  must  take  the  case  to  the  court  of  appeals;*^  and  if  the 
question  of  jurisdiction  arises  in  that  court  it  may  be  certified  to  the 
supreme  court.*^  If  the  jurisdiction  is  sustained  and  judgment  on  the 
merits  is  rendered  in  favor  of  the  party  maintaining  the  jurisdiction, 
the  adverse  party,  at  his  election,  may  either  have  the  question  of  juris- 
diction certified  and  take  the  case  directly  to  the  supreme  court,  or 
carry  the  whole  case  to  the  court  of  appeals.^*  If  he  goes  to  the  court 
of  appeals,  the  question  may  be  certified  by  it  to  the  supreme  court.*^ 
If  the  jurisdiction  is  sustained  and  the  party  who  succeeds  on  the 
merits  has  ground  of  complaint  in  respect  of  the  judgment  he  has  re- 
covered he  may  also  carry  the  ease  to  the  court  of  appeals  on  the  merits 
by  cross-appeal  or  writ  of  error  if  the  adverse  party  has  taken  the 


Fed.  12,  115  C.  C.  A.  94;  Morrisdale 
Coal  Co.  v.  Pennsylvania  E.  Co.,  183 
Fed.  929,  938,  106  C.  C,  A.  269,  affirm, 
ing  176  Fed.  748. 

42.  Anglo-American  Provision  Co. 
V.  Davis  Provision  Co.,  191  U.  S.  376, 
24  Sup.  Ct.  93,  48  L.  ed.  228;  Eobin- 
son  V.  Caldwell,  165  U.  S.  359,  361,  17 
Sup.  Ct.  343,  41  L.  ed.  745;  United 
States  t?.  Jahn,  155  U.  S.  109,  114, 
15  Sup.  Ct.  39,  39  L.  ed.  87;  Excelsior 
Wooden-Pipe  Co.  v.  Pacific  Bridge  Co., 
48  C.  C.  A.  349,  109  Fed.  497;  Evans- 
Snider-Buel  Co.  V.  McCaskill,  101  Fed. 
658,  41  C.  C.  A.  o77. 

[a]  But  see  Morrisdale  Coal  Co.  v. 
Pennsylvania  E.  Co.,  106  C.  C.  A.  269, 
183  Fed.  929,  942,  wherein  it  is  said 
that  if  the  ease  goes  to  trial  or  hear- 
ing on  a  question  of  jurisdiction  and 
on  the  merits  "the  party  dissatisfied 
with  the  final  judgment  or  decree, 
whether  he  be  the  plaintiff  or  defend- 
ant, may  waive  ^.11  errors  on  the  mer- 
its and  take  the  case  directly  to  the 
supreme  court,  on  appeal  or  error,  with 
a  certificate  from  the  lower  court  on 
the  question  of  jurisdiction,  or  he  may 
assign  errors  on  the  merits  and  on  the 
question  of  jurisdiction,  and  take  the 
whole  case,  on  appeal  or  error,  to  the 
proper  circuit  court  of  appeals."  Cited 
in  Phillips  Co.  v.  Grand  Trunk  W.  E. 
Co.,  195  Fed.  12,  115  C.  C.  A.  94. 

43.  Anglo-American  Provision  Co.  v. 
Davis  Provision  Co.,  191  IT.  S.  376,  24 
Sup.  St.  93,  48  L.  ed.  228;  Eofcinson 
V.  Caldwell,  165  U.  S.  359,  361,  17  Sup. 
Ct.  34.3,  41  L.  ed.  745;  United  States 
r.  Jahn,  155  U.  S.  109,  114,  15  Sup.  Ct. 
39,  39  L.   ed.   87;      Excelsior  Wooden- 


Pipe  Co.  V.  Pacific  Bridge  Co.,  109 
Fed.  497,  48  C.  C.  A.  349;  Evans- 
Snider-Buel  Co.  v,  McCaskill,  101  Fed. 
658,  41  C.  C.  A.  577.  S-e  Morrisdale 
Coal  Co.  V.  Pennsvlvania  E.  Co.,  183 
Fed.  929,  942,  106"  C.  C.  A.  2G9.  See 
generally  the  title  "Case  and  Qusstion 
Certified,  Reserved  or  Eeportsd." 

44.  Boston  &  Mc.  E.  E.  r.  Gokey, 
210  U.  S.  155,  28  Sup.  Ct.  657,  52  L.  ed. 
1002;  Eobinson  v.  Caldwell,  1G5  U.  S. 
359,  361,  17  Sup.  Ct.  343,  41  L.  ed. 
745;  United  States  v.  Jahn,  155  U.  S. 
109,  114,  15  Sup.  Ct.  39,  39  L.  ed.  87; 
McLish  V.  Eofe,  141  U.  S.  661,  668,  12 
Sup.  Ct.  118,  35  L.  ed.  893;  Morrisdale 
Coal  Co.  V,  Pennsvlvania  E.  Co.,  183 
Fed.  929,  942,  106  C.  C.  A.  2G9;  Toledo 
Traction  Co.  v.  Cameron,  137  Fed.  48, 
52,  69  C.  C.  A.  28;  Excelsior  Wooden- 
Pipe  Co.  r.  Pacific  Bridge  Co.,  109  Fed. 
497,  48  C.  C.  A.  349;  Evaus-Snider- 
Buel  Co.  f.  McCaskill,  101  Fed.  658,  41 
C.  C.  A.  577. 

45.  Eobinson  v.  Caldwell,  165  U.  S. 
359,  361,  17  Sup.  Ct.  343,  41  L.  ed. 
745;  United  States  v.  Jahn,  155  U.  S. 
109,  114,  15  Sup.  Ct.  39,  39  L.  ed.  87; 
McLish  V.  Eoff,  141  U.  S.  661,  668,  13 
Sup.  Ct.  118,  35  L.  ed.  893;  Toledo 
Traction  Co.  v.  Cameron,  137  Fed.  48, 
52,  69  C.  C.  A.  28;  Excelsior  Wooden- 
Pipe  Co.  V.  Pacific  Bridge  Co.,  109  Fed. 
497,  48  C.  C.  A.  349;  Evans-Snider- 
Buel  Co.  V.  McCaskill,  101  Fed.  658, 
41  C.  C.  A.  577. 

[a]  In  such  case  the  court  of  ap- 
peals  may  defer  decision  on  the  other 
questions  until  the  answer  of  the  su- 
preme court  has  been  received.  Morris- 
dale Coal  Co.  V.  Pennsj'lvania  E.  Co., 
183  Fed.  929,  942,  106  C.  C.  A.  269. 
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cause  there,  or  independently  if  the  adverse  party  has  carried  the  case 

to  the  supreme  court  on  the  question  of  jurisdiction  alone."     In  the 

latter  case  the  court  of  appeals  will  suspend  a  decision  upon  the  merits 

until  the  question  of  jurisdiction  has  been  determined.*^     Instead  of 

certifying  questions  as  to  jurisdiction  in  cases  before  it,  the  court  of 

appeals  may  decide  them,  in  which  case  its  decision  may  be  reviewed  by 

certiorari.** 

(3.)  When  Jurisdiction  Is  To  Be  Deemed  in  Issue. — The     jurisdiction     of 

the  court  is  in  issue  whenever  the  power  of  the  court  to  hear  and 
determine  the  cause,  as  defined  or  limited  by  the  constitution  or  stat- 
utes of  the  United  States,  is  in  controversy  and  is  denied.*^  The  juris- 
diction referred  to  is  the  jurisdiction  of  the  court  as  a  federal  court, 
and  not  its  general  authority  as  a  judicial  tribunal.^"    The  jurisdiction 


46.  Eobinson  v.  Caldwell,  165  U.  S. 
359,  361,  17  Sup.  Ct.  343,  41  L.  ed. 
745;  United  States  f.  Jahii,  155  U.  S. 
109,  114,  15  Sup.  Ct.  39,  39  L.  ed.  87; 
Excelsior  Wooden-Pipe  Co.  v.  Pacific 
Bridge  Co.,  109  Fed.  497,  48  C.  C.  A. 
349;  Evans-Snider-Buol  Co.  v.  Mc- 
Caskill,  101  Fed.  658,  41  C.  C.  A.  577. 

[a]  The  suing  out  of  a  writ  of  er- 
ror  to  the  supreme  court  upon  the 
question  of  jurisdiction  by  one  party 
does  not  bar  the  right  of  the  other  to 
subsequently  take  the  case  to  the 
court  of  appeals  upon  the  other  ques- 
tions involved.  Northern  Pae.  E.  Co. 
V.  Glaspoll,  4  U.  S.  App.  238,  1  C.  C.  A. 
327,  49  Fed.  482. 

47.  Robinson  f.  Caldwell,  165  U.  S. 
359,  361,  17  Sup.  Ct.  343,  41  L.  ed. 
745;  United  States  v.  Jahn,  155  U.  S. 
109,  114,  15  Sup.  Ct.  39,  39  L.  ed.  87; 
Excelsior  Wooden-Pipe  Co.  f.  Pacific 
Bridge  Co.,  109  Fed.  497,  48  C.  C.  A. 
349;  Evans-Snidcr-Buel  Co.  v.  McCas- 
kill,  101  Fed.  658,  41  C.  C.  A.  577; 
Northern  Pac.  R,  Co.  v.  Glaspell,  4  U. 
S.  App.  238,  49  Fed.  482,  1  C.  C.  A. 
327. 

48.  Boston  &  Me.  R.  R.  v.  GoTiey, 
210  U.  S.  155,  28  Sup.  Ct.  657,  52  L.  ed. 
1002;  United  States  v.  Jahn,  155  U.  S. 
109,  113,  13  Sup.  Ct.  39,  39  L.  ed.  87; 
Color  f.  Grainger  Countv,  74  Fed.  16 
21,  20  C.  C.  A.  267. 

fa]  "In  every  case  in  -which  the 
complaining  party  has  the  right  or  has 
and  exercises  the  option  to  carry  his 
case  to  the  circuit  court  of  appeals  for 
review,  that  court  may  decide  the  ques- 
tion of  jurisdiction  as  well  as  the  ques- 
tion on  the  merits,  for  the  power  of 
thnt  court  to  certify  the  question  of 
jurisdiction    to    the   supreme   court   as- 
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sumes  the  power  to  decide  it."  Unitedl 
States  V.  Jahn,  155  U.  S.  109,  113,  15 
Sup.  Ct.  39,  39  L.  ed.  87,  quoted  in 
Evans-Snider-Buel  Co.  v.  McCaskill,  41 
C.  C.  A.  577,  101  Fed.  658. 

[b]  Where  the  jurisdictional  ques- 
tion is  first  raised  after  verdict  for 
plaintiff,  and  the  jurisdiction  is  sus- 
tained, on  writ  of  error  the  court  of 
appeals  may  first  certify  the  question 
of  jurisdiction  to  the  supreme  court,  or 
it  may  decide  the  whole  case  in  the 
first  instance.  Toledo  Traction  Co.  v. 
Cameron,  137  Fed.  48,  52,  69  C.  C.  A. 
28. 

49.  United  States  v.  Congress  Const. 
Co.,  222  U.  S.  199,  32  Sup.  Ct.  44,  56  L. 
ed.  163;  O'Neal  r.  United  States,  190 
U.  S.  36,  23  Sup,  Ct.  776,  47  L.  ed.  945. 
See  United  States  v.  New  York  Steam 
Fitting  Co.,  235  U.  S.  327,  35  Sup.  Ct. 
108,  59  L.  ed.  253. 

50.  Geneva  Furniture  Mfg.  Co.  r.  S. 
Karpen  &  Bros.,  238  U.  S.  254,  35  Sup. 
Ct.  788,  59  L.  ed.  1295;  Darnell  v.  Il- 
linois Cent.  R.  Co.,  223  U.  S.  734,  32 
Sup.  Ct.  760,  56  L.  ed.  635;  Fore  River 
Shipbuilding  Co.  v.  Hagg,  219  U.  S. 
175,  31  Sup.  Ct.  185,  55  L.  ed.  163; 
Davis  V.  Cleveland,  C.  C.  &  St.  L.  E. 
Co.,  217  U.  S.  157,  30  Sup.  Ct.  463,  54 
L.  ed.  708;  Steamship  Jefferson,  215 
U.  S.  130,  137,  30  Sup.  Ct.  54,  54  L.  ed. 
125;  Scully  v.  Bird,  209  U.  S.  481,  485, 
28  Sup.  Ct.  597,  52  L.  ed.  899;  Bien 
V.  Robinson,  208  U.  S.  423,  28  Sup.  Ct. 
379,  52  L.  ed.  656;  United  States  v. 
Larkin,  208  U.  S.  333,  28  Sup.  Ct.  417, 
52  L.  cd.  517;  Board  of  Trade  r.  Ham- 
mond Elev.  Co.,  198  U.  S.  424,  25  Sup. 
Ct.  740,  49  L.  ed.  1111;  Courtney  x>. 
Pradt,  196  U.  S.  89,  25  Sup.  Ct.  208,  49 
L.  ed.  398;     Schweer  v.  Brown,     195 
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of  the  court  as  a  federal  court  is  in  issue  where  the  question  is  whether 
the  requisite  diversity  of  citizenship  exists,''^  or  where  a  libel  in  ad- 
miralty is  dismissed  on  the  ground  that  there  is  no  basis  for  admiralty 
jurisdiction,^^  or  where  it  is  contended  that  the  action  has  been  brought 
in  the  wrong  district,^^  or  where  it  is  held  that  a  case  has  not  been  duly 
removed  from  a  state  court.^*  There  is  also  a  right  to  a  direct  review 
of  the  decision  of  the  lower  court  as  to  whether  it  has  jurisdiction  of 
the  person  or  property  of  the  defendant.^^ 


U.  S.  171.  25  Sup.  Ct.  15,  49  L.  ed. 
144;  Bache  r.  Hunt,  193  U.  S.  523,  24 
Sup.  Ct,  547,  48  L.  ed.  774;  Louisville 
Trust  Co.  V.  Kuott,  191  U.  S.  225,  24 
Sup.  Ct,  119,  48  L,  ed.  159;  Mexican 
Cent.  R.  Co.  v.  Eckman,  187  U.  S.  429, 
23  Sup.  Ct.  211,  47  L.  ed.  245;  Blythe 
V.  Hinckley,  173  U.  S,  501,  19  Sup.  Ct. 
497,  43  L.  ed.  783;  Fidelity  Tr.  Co.  V. 
Gaskell,  195  Fed.  865,  115  C.  C.  A.  527; 
Mitchell  Coal  &  Coke  Co.  r.  Pennsyl- 
vania E.  Co.,  192  Fed.  475,  112  C.  C.  A. 
637;  Morrisdale  Coal  Co.  v.  Pennsvl- 
Tania  E,  Co,,  183  Fed.  929,  943,  106 
C.  C.  A.  296. 

Compare,  G.  &  C.  Merriam  Co.  v. 
Saalfield,  241  U.  S.  22,  36  Sup.  Ct.  477, 
60  L.  ed.  868. 

Contra.  —  St.  Louis  Cotton  Compress 
Co.  V.  American  Cotton  Co.,  125  Fed. 
196,  201,  60  C.  C.  A,  80. 

[a]  "When  the  issue  regarding  the 
jurisdiction  of  the  trial  court  is  con- 
ditioned, not  by  its  power  as  a  court 
of  the  United  States,  but  by  its  gen- 
eral authority  as  a  judicial  tribunal,  or 
by  the  general  principles  of  juris- 
prudence and  the  general  rules  of 
practiee_  regarding  the  disposition  of 
the  claims  of  interveners  and  other 
parties  to  equity  and  ancillary  pro- 
ceedings, or  by  the  principles  and  rules 
which  govern  the  proceedings  of  courts 
of  concurrent  jurisdiction  between 
themselves,  its  decision  is  reviewable 
in  the  circuit  court  of  appeals."  Fidel- 
ity Tr.  Co.  V.  Gaskell,  195  Fed.  865. 
115  C.  C.  A.  527. 

51.  Mexican  Cent.  R,  Co.  r.  Eck- 
man, 187  U.  S.  429,  23  Sup.  Ct.  211,  47 
L.  ed.  245,  whether  in  an  action  by  a 
guardian,  his  citizenship  or  that  of 'hia 
ward  controls. 

Jurisdiction  as  defendent  on  the 
citizenship  of  the  parties,  see  supra, 
II,  F. 

52.  The  Ira  M.  Hedges,  218  U.  S. 
264,  270,  31  Sup.  Ct.  17,  54  L.  ed.  1039, 
(since  all  admiralty  jurisdiction  be- 
longs to  courts  of  the  United  States  as 


such);  The  Steamship  Jefferson,  215 
U.  S.  130,  30  Sup.  Ct.  54,  54  L.  ed. 
125. 

53.  Male  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  240  U.  S.  97,  36  Sup,  Ct,  351,  60 
L.  ed.  544;  United  States  v.  Congress 
Const.  Co.,  222  U.  S.  199,  56  L.  ed. 
163,  32  Sup.  Ct.  44;  Davidson  Bros. 
Marble  Co.  v.  United  States,  213  U.  S. 
10,  29   Sup.   Ct.   324,  53   L.   ed.  675. 

[a]  Whether  defendant  corporation 
was  doing  business  in  the  district  in 
which  it  Vvas  sued  and  whether  the  per- 
son on  whom  process  was  served  was 
its  agent  may  be  brought  to  the  su- 
preme court  by  direct  appeal.  Hern- 
don-Carter  Co.  v.  James  N.  Norris,  Son 
&  Co.,  224  U.  S.  496,  32  Sup.  Ct.  550, 
56  L.  ed.  857;  Mechanical  Appliance 
Co.  r.  Castleman,  215  U.  S.  437,  30  Sup. 
Ct.   125,   54   L.   ed.   272. 

54.  Powers  f.  Chesapeake  &  O.  E. 
Co.,  169  U.  S.  92,  96,  18  Sup.  Ct.  264, 
42  L.  ed.  673. 

[a]  That  the  Removal  Proceedings 
Were  Invalid.  —  Remington  v.  Central 
Pac.  E.  Co.,  198  U.  S.  95,  25  Sup.  Ct. 
577,  49  L.  ed.  959. 

55.  G.  &  C.  Merriam  Co.  v.  Saal- 
field, 241  U.  S.  22,  36  Sup.  Ct.  477,  60 
L.  ed.   868. 

[a]  As  where  (1)  an  action  against 
non-resident  aliens  is  dismissed  on  the 
ground  that  the  property  involved  is 
not  within  the  district  (Chase  v.  Wetz- 
lar,  225  U.  S.  79,  32  Sup.  Ct.  659,  56 
L.  ed.  79),  or  (2)  where  a  suit  is  dis- 
missed for  want  of  proper  service  of 
process  on  the  defendant.  Stewart  V. 
Ramsay,  242  U.  S.  128,  37  Sup.  Ct.  44, 
61  L.  ed.  192,  service  on  non-resident 
defendant  temporarily  in  state  as  wit- 
ness See  Conley  v.  Mathieson  Alkali 
Works,  190  U.  S.  406,  23  Sup.  Ct.  728, 
47  L.  ed.  1113,  and  Geer  v.  Mathieson 
Alkali  Works,  190  U.  S.  428,  23  Sup, 
Ct.  807,  47  L.  ed.  1122,  wherein  the 
supreme  court  directly  reviewed  a 
judgment  and  a   decree   of  the  circuit 
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There  is  no  right  to  a  direct  review  where  the  only  question  involved  is 
as  to  the  propeT  remedy,^''  or  the  right  of  the  court  to  proceed  in  a 
particular  way,^^  or  whether  a  bill  presents  a  case  for  equitable  relief,^^ 
or  whether  the  federal  court  will  enforce  a  cause  of  action  based  on  a 
state  statute,'^®  or  where  the  question  involves  merely  a  conflict  between 
courts  concerning  the  right  to  adjudicate  upon  a  particular  subject 
matter  growing  out  of  a  priority  of  jurisdiction  in  another  forum,^°  or 
the  action  of  courts  of  concurrent  jurisdiction  in  their  relations  to  each 
other, "^  as  whether  a  federal  court  will  interfere  in  matters  already 
before  a  state  court  having  concurrent  jurisdiction,^-  or  will  interfere 
to  annul  a  judgment  of  a  state  court,^^  or  whether  the  judgment  of  a 
state  court  is  res  adjudicata ;  **  or  where  the  question  involved  relates 
only  to  the  general  powers  and  practice  of  the  court  as  a  court  of 
equity,®^  or  to  the  jurisdiction  of  a  state  court  in  which  the  proceedings 


court  dismissing  an  action  and  a  suit 
on  the  ground  that  the  summonses 
were  not  legally  served  on  the  defend- 
ant before  removal,  though  the  ques- 
tion of  its  right  to  do  so  was  not 
raised. 

[b]  Foreign  Corporations.  —  Failure 
to  properly  serve  a  foreign  corporation 
defendant.  Davis  v.  Cleveland,  C,  C. 
&  St.  L.  R.  Co.,  217  U.  S.  157,  30  Sup. 
Ct.  463,  54  L.  ed.  708  (156  Fed.  775, 
84  C.  C.  A.  453);  Kendall  v.  American 
Automatic  Loom  Co.,  198  U.  S.  477,  25 
Sup.  Ct.  768,  49  L.  cd.  1133;  Board  of 
Trade  v.  Hammond  Elevator  Co.,  198 
U.  S.  424,  25  Sup.  Ct.  740,  49  L.  ed. 
1111.  See  Remington  v.  Central  Pae. 
R.  Co.,  198  U.  S.  95,  25  Sup.  Ct.  577, 
49  L.  ed.  959;  St.  Louis  Cotton  Com- 
press Co.  V.  American  Cotton  Co.,  125 
Fed.  196,  60  C.  C.  A.  80. 

[c]  Insufficiency  of  Summons. 
"Where  a  motidn  to  quash  the  suminons 
for  insuffifiency  is  denied.  Shepard  r. 
Adamas,  168  U.  S.  618,  18  Sup.  Ct.  214, 
42   L.   ed.   602. 

[d]  Where  an  action  was  dismissed 
on  the  ground  that,  under  the  inter- 
state commerce  act,  ai)plic'atiou  for  the 
relii'f  ."ought  should  first  have  been 
made  to  the'interstate  commerce  com- 
mission. Mitchell  Coal  &  Coke  Co,  v. 
Pennsylvania  R.  Co.,  192  Fed.  475  112 
C.  C.  A.  637. 

56.  Blythe  v.  Hinckley,  173  U  S 
501,  19  Sup.  Ct.  497,  43  L.  ed.  783- 
Smith  r.  McKay,  161  U.  S.  355,  16  Sup. 
Ct.  490,  40  L.  ed.  731;  World's  Colum- 
bian Exposition  Cases,  18  U.  S.  App 
42,  56  Fed.  654,  G  C.   C.  A.  58. 

[a]  A  plea  that  an  action  was  barred 
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because  the  claim  on  which  it  was 
"based  was  not  enforced  by  intervention 
in  receivership  proceedings  within  the 
time  limited  by  an  order  of  court,  is  a 
plea  in  bar  and  not  one  to  the  juris- 
diction. Texas  &  P.  R.  Co.  v.  Horn, 
151  U.  S.  110,  14  Sup.  Ct.  259,  38  L.  ed. 
91;  Texas  &  P.  E.  Co.  v.  Saunders,  151 
U.  S.  105,  14  Sup.  Ct.  257,  38  L.  ed. 
90. 

57.  Schweer  v.  Brown,  195  U.  S.  171, 
25  Sup.  Ct.  15,  49  L.  ed.  144,  where  the 
question  was  as  to  the  right  of  the 
bankruptcy  court  to  decree  the  payment 
of  money  in  a  summary  proceeding  un- 
der particular  circumstances. 

58.  Scully  V.  Bird,  209  U.  S.  481, 
485,  28  Sup.  Ct.  597,  52  L.  ed.  899. 

59.  Fore  River  Shipbuilding  Co.  v. 
Hagg,  219  U.  S.  175,  31  Sup.  Ct.  185, 
55  L.  ed.  163,  penal  statute. 

60.  Railroad  Com.  v.  Louisville  & 
N-.  R.  Co.,  225  U.  S.  272,  32  Sup.  Ct. 
756,  56  L.  ed.  1087,  question  of  comity. 

61.  Fidelity  Tr.  Co.  v.  Gaskell,  195 
Fed.   865,   115   C.   C.   A.   527. 

62.  Louisville  Trust  Co.  v.  Knott, 
191  U.  S.  225,  24  Sup.  Ct.  119,  48  L.  ed. 
159. 

[a]  Whether  proceedings  in  a  state 
court  afford  a  defense  because  of  any 
control  acquired  by  said  court  over  the 
subjert  matter.  Huntington  v.  Laidley, 
176  U.  S.  668,  679,  20  Sup.  Ct.  526,  44 
L.  ed.  630. 

63.  Blythe  v.  Hinckley,  173  U.  S. 
501,  19  Sup.  Ct.  497,  43  L.  ed.  783. 

64.  Huntington  v.  Laidley,  176  IJ  S. 
668,  679,  20  Sup.  Ct.  526,  44  L.  ed.  630, 
a  question   affecting  the  merits. 

65.  Fidelity    Trust    Co.    v,    Gaskell, 
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started. ^^    Further  cases  in  which  no  review  may  be  had  will  be  found 
in  the  note." 

(4.)  Certification  and  Scope  of  Review.  —  The  statute  provides  that, 
when  a  review  is  sought  on  this  ground,  the  question  of  jurisdiction 
alone  shall  be  certified  to  the  supreme  court  from  the  court  below  for 
decision, ^^  a  certification  is  therefore  essential  to  obtain  a  review.*'^ 
And  as  a  rule,  a  formal  certificate  is  essential,^"  though  it  has  been  held 
unnecessary  to  use  the  word  "certify,"  ^^  it  being  sufficient  if  the  rec- 
ord affirmatively  shows  that  the  trial  court  sends  up  for  decision  a 
single  definite  question  of  jurisdiction." 


195  Fed.  865,  115  C.  C.  A.  527;  Taylor 
V.  Easton,  180  Fed.  363,  103  C.  C.  A. 
509. 

66.  Kansas  City  N.  W.  R.  Co.  v. 
Zimmerman,  210  U.  S.  336,  28  Sup.  Ct. 
730,  52  L.  ed.  1084,  no  direct  review 
where  jurisdiction  was  denied  on  the 
sole  ground  that  the  state  court  had 
none. 

67.  See  infra,  this  note. 

[a]  Contempt.  —  A  contention  that 
on  the  facts  no  case  of  contempt  was 
made  out  goes  to  the  merits,  and  not 
to  the  jurisdiction.  O'Neal  V.  United 
States,  190  U.  S.  36,  23  Sup.  Ct.  776, 
47  L.  ed.  945. 

[b]  Bankruptcy. —  (1)  An  errone- 
ous decision  by  the  bankruptcy  court 
that  one  could  not  be  adjudged  a 
bankrupt  because  engaged  in  a  busi- 
ness not  covered  by  the  act  (Denver 
First  Nat.  Bank  v.  Klug,  186  U.  S. 
202,  22  Sup.  Ct.  899,  46  L.  ed.  1127), 
or  (2)  an  erroneous  decision  against  an 
asserted  right  of  exemption  and  a  con- 
sequently erroneous  holding  that  the 
property  was  assets  of  the  bankrupt's 
estate.  Lucius  v.  Cawthon-Coleman 
Co.,  196  IJ.  S.  149,  25  Sup.  Ct.  214,  49 
L.  ed.  425. 

[c]  Intervention.  —  There  is  no 
right  to  a  direct  review  of  a  decree 
dismissing  a  petition  to  intervene  on 
the  ground  that  the  petitioner  had  no 
such  interest  in  the  subject  matter  as 
would  entitle  him  to  intervene.  Keat- 
ley  V.  Furev.  226  tJ.  S.  399,  33  Sup.  Ct. 
121.  57  L.  ed.  273. 

68.  Act  March  3,  1911,  c.  231,  §238, 
36  St.  at  L.  1157,  same  provision  was 
contained  in  Act  March  3,  1891,  c.  517, 
§5,  subd.  1,  26  St.  at  L.  827.  See 
Columbus  Ey,  L.  &  P.  Co.  v.  Columbus, 
249  IT.  S.  399,  39  Sup.  Ct.  349,  63  L.  ed. 
669;  Sehweer  r.  Brown,  195  U.  S.  171, 
25  Sup.  Ct.  15,  49  L.  ed.  144. 


69.  Robinson  v.  Caldwell,  165  U.  S. 
359,  17  Sup.  Ct.  343,  41  L.  ed.  745; 
Van  Wagenen  v.  Sewall,  160  U.  S.  369, 
16  Sup.  Ct.  370,  40  L.  ed.  460;  Ansbro 
r.  United  States,  159  U.  S.  695,  16 
Sup.  Ct.  187,  40  L.  ed.  310;  Davis  & 
Rankin  Bldg.  &  Mfg.  Co.  v.  Barber,  157 
U,  S.  673,  15  Sup.  Ct.  719,  39  L.  ed. 
853;  Colvin  v.  Jacksonville,  157  U.  S. 
368,  15  Sup.  Ct.  634,  39  L.  ed.  736; 
Maynard  v.  Heeht,  151  U.  S.  324,  14 
Sup.  Ct.  353,  38  L.  ed.  179. 

[a]  "If  both  a  question  of  juris- 
diction and  other  questions  were  before 
the  court  below,  and  a  writ  of  error  is 
allowed  in  the  usual  and  general  form 
to  review  its  judgment,  without  certi- 
fying or  specifying  the  question  of 
jurisdiction,  this  court  cannot  take 
jurisdiction  under  this  clause  of  the 
statute."  Chappell  v.  United  States, 
160  U.  S.  499,  16  Sup.  Ct.  397,  40  L.  ed. 
510. 

70.  United  States  v.  Larkin,  208  U. 
S.  333,  28  Sup.  Ct.  417,  52  L.  ed.  517; 
Courtney  r.  Pradt,  196  U.  S.  89,  25  Sup. 
Ct.  208,  49  L.  ed.  398;  Filhiol  v.  Tor- 
ney,  194  U.  S.  356,  24  Sup.  Ct.  698,  48 
L.   ed.   1014. 

71.  Chappell  v.  United  States,  160 
U.  S.  499,  16  Sup.  Ct.  397,  40  L.  ed. 
510;  Shields  i:  Coleman,  157  U.  S.  168, 
15  Sup.  Ct.  570,  39  L.  ed.  660. 

72.  Chappell  v.  United  States,  160 
U.  S.  499,  16  Sup.  Ct.  397,  40  L.  ed. 
510;  Shields  v.  Coleman,  157  U.  S.  168, 
15  Sup.  Ct.  370,  39  L.  ed.  660. 

[a]  "In  order  to  maintain  the  ap- 
pellate jurisdiction  of  this  court  under 
this  clause,  the  record  must  distinctly 
and  unequivocally  show  that  the  court 
below  sends  up  for  consideration  a 
single  and  definite  question  of  jurisdic- 
tion. This  may  appear  in  either  of 
two  ways:  by  the  terms  of  the  decree 
appealed  from  and  of  the  order  allow- 
ing the  appeal,  or  by  a  separate  certi- 
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The  certificate  must  be  made  at  the  term  at  which  the  judgment  is 
rendered."  It  -is  doubtful  whether  it  may  be  amended  thereafter, 
except  to  correct  mere  clerical  errors/* 

Force  and  Effect  of  Certificate.  —  The  certificate  may  be  looked  to  to 
determine  when  and  how  the  question  of  jurisdiction  was  raised,  when 


ficate  oi  the  court  below  (citing  numer- 
ous cases)."  Huntington  v.  Laidley, 
176  U.  S.  668,  20  Sup.  Ct.  526,  44  L.  ed. 
630,  quoted  with  approval  in  Arkansas 
r.  Schlicrholz,  179  U.  S.  598,  600,  21 
Sup.  Ct.  229,  45  L.  ed.  335.  See  also 
Courtney  v.  Pradt,  196  U.  S.  89,  25  Sup. 
Ct.   208,   49   L.   ed.   398. 

[b]  The  Court  Is  Not  Bectuired  to 
Search  the  Record.  —  Van  Wagenen  v. 
Sewall,  160  U.  S.  369,  16  Sup.  Ct.  370, 
40  L.  ed.  460.  "No  mere  suggestion 
that  the  jurisdiction  of  the  court  was 
in  issue  will  answer.  This  court  will 
not  of  itself  search,  nor  follow  counsel 
in  their  search  of  the  record  to  ascer- 
tain whether  the  judgment  of  the  trial 
court  did  or  did  not  turn  on  some  ques- 
tion of  jurisdiction."  Shields  v.  Cole- 
man, 157  U.  S.  168,  15  Sup.  Ct.  370, 
39  L.  ed.  660,  quoted  with  approval  in 
Chappell  v.  United  States,  160  U.  S. 
499,  16  Sup.  Ct.  397,  40  L.  ed.  510; 
Arkansas  r.  Schlicrholz,  179  U.  S.  598, 
601,  21  Sup.  Ct.  229,  45  L.  ed.  335. 

fc]  Cases  where  the  record  has  been 
held  sufficient  to  warrant  a  review. 
Fair  v.  Kohler  Die  &  Specialty  Co., 
228  U.  S.  22,  33  Sup.  Ct.  410,  57  L.  ed. 
716;  United  States  v.  Larkin,  208  U. 
S.  333,  28  Sup.  Ct.  417,  52  L.  ed.  517; 
Smith  V.  McKav,  161  U.  S.  355,  16 
Sup.  Ct.  490,  40  L.  ed.  731;  Shields  v. 
Coleman,  157  U.  S.  168,  15  Sup.  Ct. 
370,  39  L.  ed.  660;  In  re  Lehigh  Min. 
&  ilfg.  Co.,  156  U.  S.  322,  15  Sup.  Ct. 
375,  39  L.  ed.  438. 

[d  I  An  order  allowing  a  writ  of  er- 
ror and  reciting  that  plaintiff's  petition 
"hadbeen  dismissed  by  the  judgment 
of  this  court  upon  consideration  solely 
of  the  question  of  this  court's  jurisdic- 
tion of  the  action,"  is  sufficient  to  take 
the  place  of  the  required  certificate. 
McAllister  t".  Chesapeake  &  O.  R.  Co 
243  U.  S.  302,  37  Sup.  Ct.  274,  61  L.  ed! 
735. 

[el  A  decree  showing  that  the  case 
was  dismissed  for  want  of  jurisdiction 
is  sufficient  to  fake  the  place  of  a  cer- 
tificate. Herndon-Carter  Co.  i\  .Tames 
N.  Nnrrip,  Son  &  Co.,  224  U.  S.  496,  32 
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Sup.  Ct.  550,  56  L.  ed.  857.  See  Steam- 
ship Jefferson,  215  U.  S.  130,  30  Sup. 
Ct.  54,  54  L.  ed.  125;  Excelsior  Wooden 
Pipe  Co.  V.  Pacific  Bridge  Co.,  185  U.  S. 
282,  285,  22  Sup.  Ct.  681,  46  L.  ed.  910. 

[f  ]  Cases  where  the  record  has  been 
held  insufficient  to  warrant  a  review. 
Filhiol  V.  Torney,  194  U.  S.  356,  24 
Sup.  Ct.  698,  48  L.  ed.  1014;  Chappell 
r.  United  States,  160  U.  S.  499,  16  Sup. 
Ct.  397,  40  L.  ed.  510;  Smith  r.  Mc- 
Kay, 161  U.  S.  355,  16  Sup.  Ct.  490,  40 
L.  ed.  731;  The  Bayonne,  159  U.  S. 
687,  16  Sup.  Ct.  185,  40  L.  ed.  306. 

[g]  Defects  in  certificate  cured 
where  the  record  clearly  shows  that  the 
only  matter  tried  and  decided  was  one 
of  jurisdiction.  Davis  f.  Cleveland,  C, 
C.  &  St.  L.  R.  Co.,  217  U.  S.  157,  30 
Sup.  Ct.  463,  54  L.  ed.  708.  See  Chicago 
V.  Mills,  204  U.  S.  321,  27  Sup.  Ct.  286, 
51  L.  ed.  504. 

73.  Herndon-Carter  Co.  v.  James  N. 
Norris,  Son  &  Co.,  224  U.  S.  496, 
32  Sup.  Ct.  550,  56  L.  ed.  857; 
United  States  v.  Larkin,  208  U.  S.  333, 
28  Sup.  Ct.  417,  52  L.  ed.  517;  The 
Bayonne,  159  U.  S.  687,  16  Sup.  Ct. 
185,  40  L.  ed.  306;  Colvin  v.  Jackson- 
ville, 158  U.  S.  456,  15  Sup.  Ct.  634,  39 
L.  ed.  1053. 

[a]  Where  the  certificate  is  sup- 
plied by  a  decree  in  due  form,  showing 
a  dismissal  for  want  of  jurisdiction 
only,  the  appeal  may  be  perfected  sub- 
sequently within  two  years,  as  are 
other  appeals.  Herndon-Carter  Co.  v, 
James  N.  Norris,  Son  &  Co.,  224  U.  S, 
496,  32  Sup.  Ct.  550,  56  L.  ed.  857. 

74.  Patch  V.  Wabash  R.  Co.,  207  U 
S.  277,  28  Sup.  Ct.  80,  52  L.  ed.  204. 
wherein  the  court  says  that,  since  the 
certificate  is  an  act  of  record,  it  is  ex 
tremely  questionable  whether  an  amend 
ment,  net  designed  to  correct  a  mere 
clerical  mistake,  and  which  was  made 
after  tlie  expiration  of  the  term,  and 
after  The  writ  of  error  had  been  sued 
out,  and  without  leave  of  the  supreme 
court  could  be  considered. 
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the  record  does  not  otherwise  show  those  faets/^  but  it  cannot  take  the 
place  of  a  bill  of  exceptions.'''^ 

It  ordinarily  controls  in  determining  the  grounds  on  which  the  deci- 
sion below  was  basedJ^  Such  a  certificate  cannot  operate  to  narrow  a 
jurisdiction  otherwise  conferred/^ 

Questions  Open  for  Consideration  in  Supreme  Court.  —  The  statute  ex- 
pressly provides  that  only  the  question  of  jurisdiction  shall  be  certified 
up  for  decision,''^  and  hence  only  the  question  of  jurisdiction  will  be 
considered. ^°  The  court  may  review  the  decision  of  the  lower  court  on 
questions  of  fact  involved  in  determining  the  question  of  jurisdiction.^^ 

(C.)  In  Prize  Cases. —  Appeals  and  writs  of  error  may  be  taken  di- 
rectly to  the  supreme  court  from  final  sentences  and  decrees^^  of  the 


75.  Nichols  Lumber  Co.  v.  Pranson, 
203  U.  S.  278,  27  Sup.  Ct.  102,  51  L.  ed. 
18]. 

76.  Nichols  Lumber  Co.  v.  Franson, 
20?.  U.  S.  278,  27  Sup.  Ct.  102,  51  L.  ed. 
181,  it  may  not  be  looked  to  in  deciding 
tlic  jurisdictional  question  for  the  pur- 
pose of  supplying  elements  of  decision 
which  cannot  be  properly  considered  in 
an  action  at  law  without  a  bill  of  ex- 
ceptions, such  as  the  evidence,  etc. 

[a]  "It  is  the  better  practice  in 
every  ease  of  direct  review  on  a  ques- 
tion of  jurisdiction  to  make  apparent 
on  the  record  by  a  bill  of  exceptions, 
or  other  appropriate  mode,  the  fact 
that  the  question  of  jurisdiction  was 
raised  and  passed  upon,  and  the  ele- 
ments upon  which  the  decision  of  the 
question  was  based."  Nichols  Lumber 
Co.  V.  Franson,  203  U.  S.  278,  27  Sup. 
Ct.  102,  ol  L.  ed.  181. 

.77.  Scully  V.  Bird,  209  U.  S.  481,  28 
Sup.  Ct.  597,  52  L.  ed.  899,  it  cannot  be 
assumed  that  the  opinion  and  order  of 
the  court  and  its  certificate  are  incon- 
sistent as  to  the  grounds  for  dismissal, 
but    the   latter  will   be   accepted. 

78.  Giles  v.  Harris,  189  U.  S.  475. 
486,  23  Sup.  Ct.  639,  47  L.  ed.  909. 

79.  See  supra,  note  68. 

80.  Public  Service  Co.  v.  Corboy, 
250  U.  S.  153,  39  Sup.  Co.  440,  63  L.  ed. 
905;  Columbus  Rv.,  Light  &  Power  Co. 
■r.  Columbus,  249  U.  S.  399,  39  Sup.  Ct. 
349,  63  L.  ed.  669;  Stevirmac  Oil  & 
Gas  Co.  V.  Dittman,  245  U.  S  210,  38 
Sup.  Ct.  116,  62  L.  ed.  248;  Venner  v. 
Great  Northern  R.  Co.,  209  U.  S.  24, 
28  Sup.  Ct.  328,  52  L.  ed.  666;  Chicago 
V.  Mills,  204  U.  S.  321,  326,  27  Sup.  Ct. 
286,  51  L.  ed.  504;  Hennessy  v.  Rich- 
ardson Drug  Co.,  189  U.  S.  25,  33,  23 
Sup.  Ct.  532,  47  L.  ed.  697;      Mexican 


Cent.  R.  Co.  v.  Eckman,  187  U.  S.  429, 
23  Sup.  Ct.  211,  47  L.  ed.  245;  Excel- 
sior W.  P.  Co.  V.  Pacific  Bridge  Co., 
185  U.  S.  282,  22  Sup.  Ct.  681,  46  L.  ed. 
910;  United  States  v.  Jahn,  155  U.  S. 
109,  15  Sup.  Ct.  39,  39  L.  ed.  87  (all 
contentions  on  the  merits  will  be 
deemed  to  have  been  waived) ;  Greeley 
V.  Lowe,  155  U.  S.  58,  76,  15  Sup.  Ct. 
24,  39  L.  ed.  69;  Mexican  Cent.  R.  Co. 
V.  Pinkney,  149  U.  S.  194,  201,  13  Sup. 
Ct.  859,  37  L.  ed.  699;  Schunk  v.  Mo- 
line,  Milburn  &  Stoddart  Co.,  147  U.  S. 
500,  13  Sup.   Ct.  416,  32  L.  ed.  255. 

[a]  The  trial  court  cannot,  by  treat- 
ing a  question  of  merits  as  one  of 
jurisdiction,  enable  the  supreme  court 
to  decide  the  question  of  merits,  except 
in  so  far  as  it  bears  on  the  question  of 
jurisdiction.  Huntington  v.  Laidley, 
176  U.  S.  668,  679,  20  Sup.  Ct.  526,  44 
L.    ed.   630. 

Scope  of  review  where  case  decided 
on  its  merits,  see  infra,  II,  H,  4,  b,  (I). 
(D),  (4);  II,  J,  4,  c,  (II),  (M). 

81.  Wetmore  v.  Rymer,  169  U.  S. 
115,  18  Sup.  Ct.  293,  42  L.  ed.  682,  the 
parties  are  not  concluded  by  a  judg- 
ment dismissing  the  case  for  want  of 
jurisdiction  even  though  it  involves  a 
question    of   fact. 

[a]  The  decision  may  be  set.  aside 
if  it  is  clearly  wrong,  even  on  a  ques- 
tion of  fact.  Commercial  Mut.  Ace. 
Co.  V.  Davis,  213  U.  S.  245,  29  Sup.  Ct. 
445,  53  L.  ed.  782. 

82.  Act  Jan.  28,  1915,  c.  22,  §2,  38 
St.  at  L.  804,  Comp.,  St.  1916,  §  1215; 
Act  March  3,  1911,  c.  231,  §  238,  36  St. 
at  L.  1157,  re-enactment  of  Act  March 
3,  1891,  c.  517,  §5,  subdiv.  2,  26  St.  at 
L.  827. 

[a]    "Without  any  certificate  of  the 
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district  courts,  including  those  of  Hawaii  and  Porto  Rico,  in  prize 
eases,  without  regard  to  the  amount  in  dispute.s^ 

(D)  Constitutional  and  Treaty  Questions.  —  (1.)  In  General.-  The  judi- 
cial  code  provides  that  appeals  and  writs  of  error  may  be  taken  from 
the  district  courts,  including  those  of  Hawaii  and  Porto  Rico,  directly 
to  the  supreme  court  in  any  case  that  involves  the  construction  or  ap- 
plication of  the  constitution  of  the  United  States,^*  in  any  case  in 
which  the  constitutionality  of  any  law  of  the  United  States,^^  or  the 
validity  or  construction  of  any  treaty  made  under  its  authority,^^  is 
drawn  in  question;  and  in  any  case  in  which  the  constitution  or  law  of 
a  state  is  claimed  to  be  in  contravention  of  the  constitution  of  the. 
United  States.^''  These  provisions  do  not  authorize  a  review  of  judg- 
ments in  favor  of  the  accused  in  criminal  cases  at  the  instance  of  the 
government. ^^ 

(2.)  Appellate  Jurisdiction  as  Between  the  Supreme  Court  and  the  Circuit 
Courts  of  Appeals. —  Where  the  jurisdiction  of  the  trial  court  is  invoked 
solely  on  the  ground  that  the  suit  is  one  arising  under  the  federal  con- 
stitution,^^ or  that  it  involves  the  validity  or  construction  of  any  treaty 


district  judge  as  to  the  importance  of 
any  particular  case."  The  Paquete 
Habana,  175  U,  S.  677,  20  Sup.  Ct.  290, 
44  L.  ed.  320. 

83.  The  Paquete  Habana,  175  U.  S. 
677,  20  Sup.  Ct.  290,  44  L.  ed.  320. 

84.  Act  Jan.  28,  1915,  c.  22,  §2,  38 
St.  at  L.  804;  Comp.,  St.  1916,  §1215; 
Act  March  3,  1911,  c.  231,  §238,  36  St. 
at  L.  1157.  See  Cosmopolitan  Min. 
Co.  f.  Walsh,  193  U.  S.  460,  468,  24  Sup. 
Ct.  489,  48  L.  ed.  749. 

85.  See  acts  cited  in  preceding  note, 
and  also  Chappell  v.  United  States,  160 
U.  S.  499,  16  Sup.  Ct.  397,  40  L.  ed. 
510. 

86.  See  acts  cited  in  preceding  note, 
and  also  Collins  r.  Miller  (U.  S.),  40 
Sup.  Ct.  347;  Mitchell  v.  Furman,  180 
U.  S.  402,  427,  21  Sup.  Ct.  430,  45  L.  ed. 
596;  Ornelas  v.  Euiz,  161  U.  S.  502, 
507,  16  Sup.  Ct.  686,  40  L.  ed.  787. 

fa]  The  reciprocal  agreement  be- 
tween the  United  States  and  France 
entered  into  under  the  authority  of  §3 
of  the  Tariff  Act  of  1897,  is  to  be  re- 
garded as  a,  treaty  within  the  meaning 
of  this  provision,  even  if  it  is  not  tech- 
nically one.  Altman  &  Co.  v.  United 
States,  224  U.  S.  583,  32  Sup.  Ct.  593, 
56  L.  ed.  894. 

87.  See  acts  cited  in  preceding  note 
and  also  Railroad  Com.  v.  Louisville  & 
N.  R.  Co.,  225  U.  S.  272,  32  Sup.  Ct. 
756,  56  L.  ed.  1087;  City  of  Paducah 
i;.  East  Tenn.  Tel.  Co.,  182  Fed.  625, 
106   C.   C.   A.   333. 
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Order  granting  or  denying  inter- 
locutory injunction  against  enforce- 
ment of  alleged  unconstitutional  state 
law.    See  Comp.  St.  1916,  §1243. 

88,  United  States  v.  Dickinson,  213 
U.  S.  92,  99,  29  Sup.  Ct.  485,  53  L.  ed. 
711;  United  States  v.  Sanges,  144  U.  S. 
310,  12  Sup.  Ct.  609,  36  L.  ed.  445. 
Compare  infra,  II,  H,  4,  b,  (I),  (F). 

89.  New  York  v.  Consolidated  Gas 
Co.  (U.  S.),  40  Sup.  Ct.  511;  Raton 
Waterworks  Co.  v.  Raton,  249  U.  S. 
552,  39  Sup.  Ct.  384,  63  L.  ed.  768; 
Carolina  Glass  Co.  v.  South  Carolina, 
240  U.  S.  305,  36  Sup.  Ct.  293,  60  L.  ed. 
658;  Union  &  Planters'  Bank  v.  Mem- 
phis, 189  U.  S.  73,  23  Sup.  Ct.  604,  47 
L.  ed.  712;  Filhiol  f.  Maurice,  185  U. 
S.  108,  22  Sup.  Ct.  560,  46  L.  ed.  827; 
Huguley  Mfg.  Co.  v.  Galeton  Cotton 
Mills,  184  U.  S.  290,  295,  22  Sup.  Ct. 
452,  46  L.  ed.  546;  Railroad  Com.  v. 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.,  195 
Fed.  66,  115  C.  C.  A.  127;  City  of 
Paducah  v.  East  Tenn.  Tel.  Co.,  182 
Fed.   625,   106   C.   C.   A.   333. 

[a]  Where  it  involves  only  the  con- 
stitutionality of  a  statute  or  the  con- 
struction or  application  of  the  consti- 
tution. Spreckels  Sugar  Refining  Co. 
V.  McClain,  192  U.  S.  397,  407,  24  Sup. 
Ct.  376,  48  L.  ed.  496. 

[b]  The  circuit  court  of  appeals 
may  decline  to  take  jurisdiction  in 
such  a  case.  Cincinnati.  H.  &  D.  R. 
Co.  V.  Thiebaud,  177  U.  S.  615,  20  Sup. 
Ct.  822,  44  L.  ed.  911;     Carter  v.  Rob- 
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made  under  the  authority  of  the  United  States,®"  the  circuit  courts  of 
appeals  have  no  jurisdiction,  but  the  appeal  or  writ  of  error  must  be 
taken  direct  to  the  supreme  court. 

But  if  both  such  constitutional  or  treaty  questions  and  other  ques- 
tions are  involved,  the  defeated  party,  at  his  election,  may  take  the  case 
either  to  the  court  of  appeals,  or  directly  to  the  supreme  court,^^  but 
a  party  is  bound  by  his  election,  and  having  resorted  to  the  former 
method  cannot  thereafter  secure  a  second  review  by  resort  to  the  latter 
method.®-  The  same  general  rule  applies  where  constitutional  ques- 
tions are  involved  in  a  case  where  there  is  diversity  of  citizenship,^^  or 
in  a  criminal  case,®*  or  in  a  case  involving  both  the  construction  of  a 


erts,    177   U.   S.   496,   500,   20   Sup.   Ct. 
713,    44    L.    ed.    861. 

90.  Filhiol  V.  Maurice,  185  U.  S.  108, 
22  Sup.  Ct.  560,  46  L.  ed.  827;  Huguley 
Mfg.  Co.  f.  Galeton  Cotton  Mills,  184 
U.  S.  290,  22  Sup.  Ct.  452,  46  L.  ed. 
546. 

91.  Pomona  v.  Sunset  Tel.  &  Tel. 
Co.,  224  U.  S.  330,  342,  32  Sup.  Ct. 
477,  56  L.  ed.  788;  MacFadden  v. 
United  States,  213  U.  S.  288,  293,  29 
Sup.  Ct.  490,  53  L.  ed.  801;  Spreckels 
Sugar  Refining  Co.  v.  McClain,  192  U. 
S.  397,  407,  24  Sup.  Ct.  376,  48  L.  ed. 
496.  See  Cincinnati,  H.  &  D  R.  Co. 
V.  Thiebaud,  177  U.  S.  615,  20  Sup.  Ct. 
822,  44  L.  ed.  911;  Carter  v.  Roberts, 
177  U.  S.  496,  20  Sup.  Ct.  713,  44  L.  ed. 
861.  See  also  Alaska  Pacific  Fisheries 
V.  Alaska,  249  U.  S.  63,  39  Sup.  Ct. 
208,  63  L.  ed.  474,  (an  Alaska  case), 
and  supra,  II,  H,  4,  b,  (I),  (A). 

[a]  The  supreme  court  will  enter- 
tain a  direct  review  in  a  revenue  case 
involving  not  only  a  question  of  clas- 
sification and  amount  of  duty,  but  also 
one  as  to  the  constitutionality  of  a 
law  of  the  United  States  or  as  to  the 
validity  or  construction  of  a  treaty. 
Altman  &  Co.  v.  United  States,  224 
U.  S.  583,  32  Sup.  Ct.  593,  56  L.  ed. 
894. 

As  to  the  finality  of  the  decision  of 
the  circuit  court  of  appeals,  see  infra, 
II,  H,  4,  b,  (VI). 

92.  Shapiro  v.  United  States,  235 
U.  S.  412,  85  Sup.  Ct.  122,  59  L.  ed. 
291;  Union  Trust  Co.  V.  Westhus,  228 
U.  S.  519,  33  Sup.  Ct.  593,  57  L.  ed. 
947,  not  even  by  injecting  a  constitu- 
tional question  into  the  case  after  re- 
view by  the  circuit  court  of  appeals 
and  remand  to  the  district  court.  See 
supra,  II,  H,  4,  b,  (I),  (A). 

93.  Ohio  R.  R.  Com.  v.  Worthington, 
225  U.  S.  101,  104,  32  Sup.  Ct.  653,  56 


L.  ed.  1004;  Huguley  Mfg.  Co.  v.  Gale- 
ton  Cotton  Mills,  184  U.  S.  290,  295,  22 
Sup.  Ct.  452,  46  L.  ed.  546,  if  origin- 
ally placed  on  both  grounds,  or  if  the 
constitutional  question  arises  after 
jurisdiction  has  attached  on  the  ground 
of    diverse    citizenship. 

[a]  There  is  no  right  to  a  direct  re- 
view (1)  by  the  supreme  court  where 
the  jurisdiction  of  the  court  below 
depends  solely  on  diverse  citizenship. 
Shine  f.  Fox  Bros.  Mfg.  Co.,  216  U.  S. 
609,  30  Sup.  Ct.  575,  54  L.  ed.  636. 
(2)  But  the  supreme  court  has  juris- 
diction where  the  jurisdiction  of  the 
trial  court  is  invoked  by  the  plaintiff 
solely  on  the  ground  of  diverse  citizen- 
ship, and  constitutional  questions  are 
raised  by  the  defendant.  Loeb  v.  Co- 
lumbia Township  Trustees,  179  U  S. 
472,  477,  21  Sup.  Ct.  174,  25  L.  ed.  280. 
See  al^o  American  Sugar  Refining  Co. 
V.  New  Orleans,  181  U.  S.  277,  282,  21 
Sup.   Ct.   646,   45   L.   ed.   859. 

[b]  Where  Both  Parties  Appeal. 
Where  jurisdiction  is  invoked  both  on 
the  ground  of  diverse  citizenship  and 
on  constitutional  grounds,  and  both 
parties  appeal,  the  appeal  may  be  taken 
directly  to  the  supreme  court  which 
may  consider  all  the  questions  involved. 
Respondent  is  not  required  to  appeal 
to  the  circuit  court  of  appeals  in  such 
case,  though  the  prayer  of  the  com- 
plainant on  the  constitutional  grounds 
was  denied,  but  may  prosecute  a  cross- 
appeal,  Field  V.  Barber  Asphalt  Pav. 
Co.,  194  U.  S.  618,  24  Sup.  Ct.  784,  48 
L.  ed.  1142. 

94.  MacFadden  v.  United  States, 
213  U.  S.  288,  293,  29  Sup.  Ct.  490,  53 
L.  ed.  801  (as  where  it  is  claimed  thai 
the  judgment  involves  a  denial  of  con- 
stitutional rights) ;  Rakes  v.  United 
States,  212  U.  S.  55,  29  U.  S.  244,  53 
L.  ed.  401. 
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treaty  and  of  the  federal  statutes.-    The  court  to  which  such  a  case  is 
aken  may  determine  all  the  questions  ansmg  on  the  record;««  or   if  it 
s  taken  to  the  court  of  appeals,  that  court  may  certify  the  constitution- 
al or  treaty  questions  to  the  supreme  court,  and  proceed  as  thereupon 

""^'af  EsLtials  to  Jurisdiction  of  Supreme  Court.-  (a.)  In  General.-  Juris- 
diction depends  on  the  existence  of  a  constitutional  question  at  the  time 
when  the  writ  of  error  is  sued  out  or  the  appeal  taken.  «  The  question 
must  have  arisen  in  the  particular  proceeding  m  which  the  judgment 
or  decree  sought  to  be  reviewed  was  rendered.=«  A  definite  issue  m 
regard  to  such  question  must  have  been  raised  m  the  court  below,^  and 
the  record  must  show  that  such  was  the  case.* 


95.  See  Pettit  v.  Walshe,  194  U.  S. 
205,  216,  24  Sup.  Ct.  657,  48  L.  ed.  938, 
holding  that  the  supreme  court  has 
jurisdiction  in  habeas  corpus  proceed- 
ings in  an  extradition  case,  where  a 
determination  of  the  questions  involved 
depends  in  part,  at  least,  on  the  mean- 
ing of  certain  provisions  of  a  treaty, 
though  it  is  also  necessary  or  appro- 
priate for  the  court  to  construe  the 
acts  of  congress  passed  to  carry  such 
provisions  into  effect. 

96.  Spreckels  Sugar  Eefining  Co.  V. 
McClain,  192  U.  S.  397,  407,  24  Sup. 
Ct.  376,  48  L.  ed,  496;  American  Sugar 
Eefining  Co.  f.  New  Orleans,  180  U.  S. 
277,  282,  21  Sup.  Ct.  646,  45  L.  ed. 
859;  Field  r.  Barber  Asphalt  Pav.  Co., 
194  U.  S.  618,  24  Sup.  Ct.  784,  48  L.  ed. 
1142;  Cincinnati.  H.  &  D.  R.  Co.  v. 
Thicbaud,  177  U.  S.  615,  20  Sup.  Ct. 
822  44  L.  ed.  911;  Carter  v.  Roberts, 
177  U.  S.  496,  500,  20  Sup.  Ct.  713,  44 
L.  ed.  861. 

97.  American  Sugar  Refining  Co.  v. 
New  Orleans,  180  U.  S.  277,  282,  21 
Sup.  Ct.  646,  45  L.  ed.  859;  Loeb  V. 
Columbia  Township  Trustees,  179  U.  S. 
472,  21  Sup.  Ct.  174,  25  L.  ed.  280; 
Carter  v.  Roberts,  177  U.  S.  496,  500, 
20  Sup.  Ct.  713,  44  L.  ed.  861. 

fa]  If  the  circuit  court  of  appeals 
entertains  an  appeal  from  an  unappeal- 
able order  of 'the  ilistrict  court  in  such 
a  case,  the  supreme  court  on  appeal 
from  the  judgment  of  the  circuit  court 
of  appeals,  will  reverse  the  judgment 
and  remand  the  case  to  it  with  direc- 
tions to  dismiss  the  appeal.  New  York 
r.  Consolidated  Gas  Co.  (U.  S.),  40 
Sup.  Ct.  511. 

98.  Williamson  t:  United  States, 
207  IT.  S.  425,  434,  28  Sup.  Ct.  163,  52 
L.  cd.  278.     Compare,  supra,  II,  A,  2. 
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[a]  That  such  question  subsequent- 
ly becomes  moot  does  not  deprive  the 
court  of  jurisdiction  to  decide  the  other 
questions  in  the  case.  Williamson  V. 
United  States,  207  U.  S.  425,  434,  28 
Sup.   Ct.  163,  52  L.   ed.  278. 

[b]  That  such  question  has  been 
foreclosed  by  subsequent  decisions  of 
the  supreme  court  will  not  justify  a 
dismissal.  Pierce  r.  United  States  (U. 
S.),  40  Sup.  Ct.  205;  Michigan  Cent. 
R.  Co.  v.  Vreeland,  227  U.  S.  59,  33 
Sup.  Ct.  192,  57  L.  ed.  417. 

99.     See  infra,  this  note. 

[a]  Thus,  (1)  an  order  eommittiug 
one  for  contempt  for  failure  to  obey 
an  interlocutory  order  directing  the 
return  of  certain  papers  is  not  direct- 
ly reviewable  by  the  supreme  court, 
though  a  constitutional  question  was 
involved  in  the  original  order,  where 
such  original  order  was  not  void  (Wise 
V.  Mills,  220  U.  S.  549,  31  Sup.  Ct.  597, 
55  L.  ed.  579);  and  (2)  the  same  is 
true  of  a  denial  of  a  writ  of  habeas 
corpus  to  procure  the  release  of  one 
committed  for  contempt  under  such 
circumstances.  Wise  v.  Henkel,  220 
U.  S.  556,  31  Sup.  Ct.  599,  55  L.  ed. 
581. 

1.  Rakes  v.  United  States,  212  U.  S. 
5.5,  29  Sup.  Ct.  244.  53  L.  ed.  401,  con- 
struction or  application  of  the  con- 
stitution or  the  constitutionality  of  a 
federal   statute. 

2.  Pilhiol  V.  Maurice,  185  U.  S.  108, 
22  Sup.  Ct.  560,  46  L.  ed.  827;  Cincin- 
nati, H.  &  D.  R.  Co.  r.  Thiebaud,  177 
U.  S.  615,  20  Sup.  Ct.  822,  44  L.  ed. 
911;  Muse  r.  Arlington  Hotel  Co.,  168 
U.  S.  430,  435,  18  Sup.  Ct.  109,  42  L.  ed. 
531;  Ansbro  v.  United  States,  159  U. 
S.  695,  697,  16  Sup.  Ct.  187,  40  L.  ed. 
310.     See    Cerecedo   v.   United    States, 
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The  claim  of  unconstitutionality  need  not  necessarily  be  made  in  the 
pleading  of  the  party  invoking  the  jurisdiction,  but  it  is  sufficient  if 
the  constitutional  right  is  duly  claimed  in  the  case.^  The  person  raising 
the  question  must  have  a  legal  interest  in  its  determination,  however.* 

Jurisdiction  does  not  depend  upon  whether  the  right  claimed  under 
the  constitution  has  been  upheld  or  denied  f  but  one  who  invokes  the 
protection  of  the  constitution  and  whose  contention  is  sustained  cannot 
take  the  case  directly  to  the  supreme  court  though  judgment  is  rend- 
ered against  him  on  the  merits.^ 


239  U.   S.  1,  36  Sup.  Ct.  3,  60  L.   ed. 
113. 

[a]  There  is  no  jurisdiction  where 
the  record  does  not  show  that  a  contro- 
versy on  the  subject  was  called  to  the 
attention  of  the  lower  court  prior  to 
the  hearing,  or  that  the  court  below 
considered  or  necessarily  passed  on  an 
issue  of  that  character.  Arkansas  v. 
Schlierholz,  179  U.  S.  598,  601,  21  Sup. 
Ct.  229,  45  L.  ed.  335. 

[b]  A  record  showing  a  general 
exception  to  an  instruction  that  plain- 
tiff is  entitled  to  recover  in  his  action 
under  a  state  law  is  insufficient,  where 
it  does  not  affirmatively  show  that  such 
exception  was  on  the  ground  that  said 
statute  was  in  violation  of  the  federal 
constitution,  or  that  any  issue  as  to  its 
constitutionality  was  raised  by  the 
pleadings,  or  that  its  constitutionality 
was  otherwise  presented,  or  was  con- 
sidered or  passed  upon.  Cincinnati,  H. 
&  D.  E.  Co.  V.  Thiebaud,  177  U.  S.  615, 
20  Sup.  Ct.  822,  U  L.  ed.  911. 

[c]  An  assignment  of  errors  cannot 
(1)  be  availed  of  to  import  questions 
into  the  case  which  the  record  does  not 
show  were  raised  below.  Ansbro  V. 
United  States,  159  U.  S.  695,  16  Sup. 
Ct.  187,  40  L.  ed.  310.  (2)  It  is  not 
sufficient  that  the  point  was  raised  in 
the  assignment  of  errors.  Cincinnati, 
H.  &  D.  R.  Co.  V.  Thiebaud,  177  U.  S. 
615,  20  Sup.  Ct.  822,  44  L.  ed.  911. 

[d]  Certificate  of  Trial  Judge. — To 
determine  whether  such  a  question  is 
involved  the  supreme  court  must  look 
into  the  record  without  regard  to  the 
certificate  of  the  trial  judge.  There  is 
no  authority  for  the  making  of  such  a 
certificate.  Cosmopolitan  Min.  Co.  r. 
Walsh,  193  U.  S.  460,  468,  24  Sup.  Ct. 
489,  48  L.  ed.  749. 

[e]  The  opinion  of  the  lower  court 
may  be  looked  to,  when  annexed  to 
and  transmitted  as  part  of  the  record, 


to  ascertain  whether  either  party 
claimed  that  a  state  statute  was  in 
contravention  of  the  federal  constitu- 
tion. It  may  not,  however,  be  looked  to 
to  ascertain  matters  which  should 
properly  be  made  to  appear  in  a  bill 
of  exceptions,  or  by  an  agreed  state- 
ment of  facts,  or  by  the  pleadings. 
Memphis  v.  Cumberland  Tel.  &  Tel. 
Co.,  218  U.  S.  624,  31  Sup.  Ct.  115, 
54  L.  ed.  1185;  Loeb  r.  Columbia 
Township  Trustees,  179  U.  S.  472,  481, 
21    Sup.   Ct.   174,  45  L.   ed.   280. 

3.  Memphis  f.  Cumberland  Tel.  & 
Tel.  Co.,  218  U.  S.  624,  31  Sup.  Ct. 
115,  54  L.  ed.  1185. 

[a]  Such  a  claim  by  the  defendant 
may  be  made  the  basis  of  a  direct  re- 
view, as  where  the  question  is  raised 
by  demurrer.  Loeb  r.  Columbia  Town- 
ship Trustees,  179  IJ.  S.  472,  21  Sup. 
Ct.  174,  45  L.  ed.  280. 

4.  Lampasas  r.  Bell,  180  T.  S.  276, 
283,  21  Sup.  Ct.  368,  45  L.  ed.  527. 

[a]  Must  Have  Personal  Interest. 
Stearns  v.  Wood,  236  U.  S.  75,  35  Sup. 
Ct.  229,  59  L.  ed.  475.  See  infra,  II, 
H,  4,  c,  (II),  (F). 

5.  Loeb  V.  Columbia  Township 
Trustees,  179  U.  S,  472,  21  Sup.  Ct. 
174,  45  L.  ed.  174;  Holder  r.  Aultman 
M.  &  Co.,  169  U.  S.  81,  18  Sup.  Ct. 
269,  42  L.  ed.  669. 

[a]  If  a  claim  by  either  party  that 
a  state  statute  is  Invalid  under  the 
federal  constitution  is  either  sustained 
or  rejected,  the  supreme  court  may  re- 
view the  judgment  at  the  instance  of 
the  unsuccessful  party,  whether  plain- 
tiff or  defendant.  Connollv  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  544,  22 
Sup.  Ct.  431,  46  L.  ed.  679;  Loeb  v. 
Columbia  Tp.  Trustees,  179  U.  S.  472, 
477,  21  Sup.  Ct.  174,  45  L.  ed.  280. 

6.  Anglo-American  Provision  Co.  i>. 
Davis  Provision  Co.,  191  U.  S.  376,  24 
Sup.  Ct.  93,  48  L.  ed.  228. 
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(b.)  Question  Must  Be  Beal  and  Suhstapiial  -  Though  it  is  not  essential 
that  the  claim  be  well  founded  in  fact/  it  must  be  real  and  substantial ;» 
and  the  record  must  show  that  such  is  the  case.^  The  supreme  court  will 
not  take  jurisdiction  where  the  federal  question  is  obviously  frivolous 
or  plainly  unsubstantial,  either  because  it  is  manifestly  devoid  of 
merit,"  or  because  its  unsoundness  so  clearly  results  from  the  previous 
decisions  of  the  supreme  court  as  to  foreclose  the  subject  and  leave  no 
room  for  inference  that  the  question  sought  to  be  raised  can  be  the  sub- 
ject of  controversy."    There  is,  however,  no  right  to  dismiss  an  appeal 


7.  Fayerweather  v.  Eitch,  195  U.  S. 
276,  299,  25  Sup.  Ct.  58,  49  L.  ed.  193; 
Pcnn  Mut.  Life  Ins.  Co.  v.  Austin,  168 
U.  S.  685,  695,  18  Sup.  Ct.  223,  42  L.  ed. 
626.  ■ 

8.  Manila  Inv.  Co.  v.  Trammell,  239 
U.  S.  31,  36  Sup.  Ct.  12,  60  L.  ed.  129; 
Penn  Mut.  Life  Ins.  Co.  v.  Austin,  168 
U.  S.  685,  695,  18  Sup.  Ct.  223.  42  L.  ed. 
626.    See  infra,  II,  II,  4,  c,  (II),  (H). 

[a]  It  must  have  some  foundation 
of  plausibility.  Montana  Catholic 
Missions  r.  Missoula  County,  200  U.  S. 
118,  130,  26  Sup.  Ct.  197,  50  L.  ed.  398. 

[h]  A  mere  averment  of  a  consti- 
tutional question  is  not  sufficient.  Far- 
rell  V.  O'Brien,  199  U.  S.  89,  100,  25 
Sup.  Ct.  727,  50  L.  ed.  101;  Newbury- 
port  Water  Co.  v,  Newburyport,  193 
U.  S.  561,  576,  24  Sup.  Ct.  553,  48  L.  ed. 
795. 

[c]  A  mere  claim  in  words  is  not 
sufficient.  Memphis  v.  Cumberland 
Tel.  &  Tel.  Co.,  218  U.  S.  624,  31  Sup. 
Ct.  115,  54  L.  ed.  1185;  Pacific  Electric 
R.  Co.  V.  Los  Angeles,  194  U.  S.  112, 
118,  24  Sup.  Ct.  586,  48  L.  ed.  896; 
Lampasas  v.  Bell,  180  U.  S.  276,  21 
Sup.  Ct.  368,  45  L.  ed.  527. 

I  il  ]  Where  Question  Has  Become 
Moot.  —  United  States  r.  American- 
Asiatic  Steamship  Co.,  242  U.  S.  537, 
37  Sup.  Ct.  233,  61  L.  ed.  479. 

9.  Memphis  v.  Cumberland  Tel.  & 
Tel.  Co.,  218  U.  S.  624,  629,  31  Sup. 
Ct.  115.  54  L.  ed.  1185  (it  must  appear 
on  the  record  by  a  statement  in  legal 
and  logical  form  such  as  is  required  in 
goo<l  pleading);  Lampasas  r.  Bell,  18'0 
U.  S.  276,  282,  21  Sup.  Ct.  368,  45  L  ed. 
527. 

10.  Toop  V.  Ulysses  Laud  Co.,  237 
U.  S.  580,  35  Sup.  Ct.  739,  59  L.  ed. 
1127;  Franklin  r.  United  States,  216 
U.  S.  559,  30  Sup.  Ct.  434,  54  L.  ed. 
615;  Hannis  Distilling  Co.  v  Balti- 
more, 216  U.  S.  285,  30  Sup.  Ct.  326, 
64  L.  cd.  482;     Goodrich  v.  Ferris,  214 
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U.  S.  71,  29  Sup.  Ct.  580,  53  L.  ed. 
914;  American  E.  Co.  v.  Castro,  204 
U.  S.  453,  27  Sup.  Ct.  466,  51  L.  ed. 
564;  Farrell  v.  O'Brien,  199  U.  S. 
89,  100,  25  Sup.  Ct.  727,  50  L.  ed.  101; 
Newburyport  Water  Co.  V.  Newbury- 
port, 193  U.  S.  561,  576,  24  Sup.  Ct. 
553,  48  L.  ed.  795. 

[a]  When  Question  Not  Frivolous. 
A  contention  that  a  congressman  was 
exempt  from  arrest  for  a  criminal  of- 
fense at  a  time  when  congress  was  not 
in  session  was  held  not  to  be  frivolous 
in  Williamson  v.  United  States,  207  U. 
S.  425,  434,  28  Sup.  Ct.  163,  52  L.  ed. 
278.  So  also  the  question  whether  a 
senator  had  waived  his  alleged  priv- 
ilege from  arrest  was  held  not  to  be 
frivolous  in  Burton  v.  United  States, 
196  U.  S.  283,  295,  25  Sup.  Ct.  243,  49 
L.  ed,  482. 

[b]  The  statute  authorizing  clerk 
to  retain  one  per  cent,  of  moneys  re- 
ceived, kept  and  paid  out  by  him  (in 
this  case  cash  bail),  as  compensation 
for  his  services  is  not  open  to  the  con- 
stitutional objections  that  it  deprives 
the  defendant  of  his  liberty  or  property 
without  due  process,  takes  his  property 
for  public  use  without  compensation, 
violates  the  equal  privileges  clause  of 
the  constitution,  and  requires  exces- 
sive bail.  These  objections  are  too  in- 
substantial to  support  jurisdiction  of 
the  supreme  court.  Berkman  v.  United 
States,  250  U.  S.  114,  39  Sup.  Ct.  411, 
63  L.  ed.  877. 

11.  Brolan  t\  United  States,  236  U. 
S.  216,  35  Sup.  Ct.  285,  59  L.  ed.  544; 
David  Kaufman  &  Sous  Co.  v.  Smith, 
216  U.  S,  610,  30  Sup.  Ct.  419,  54  L.  ed. 
030;  Ilannis  Distilling  Co.  v.  Mayor, 
etc.,  of  Baltimore,  216  U.  S.  285,  30 
Sup.  Ct.  326,  54  L.  ed.  482;  Eakes  v. 
Ignited  States,  212  U.  S.  55,  29  Sup.  Ct 
244,  53  L.  ed.  401. 

fa]  Unless  such  decisions  have  been 
made  since  the  writ  of  error  was  sued 
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or  writ  of  error  because  of  ^yant  of  substantiality  in  the  claim  upon 
which  the  jurisdiction  is  predicated  where  the  subject  matter  of  the 
controversy  is  per  se  and  inherently  federal,^-  but  there  may  be  a  right 
to  affirm  the  judgment  or  decree  on  motion  under  such  circumstances.^^ 
(c.)  WJiere  Construction  or  Application  of  Constitution  Involved. —  The  con- 
struction or  application  of  the  constitution  must  have  been  necessarily 
and  directly  involved  in  order  to  confer  jurisdiction  under  this  provi- 
sion.^* A  case  may  be  said  to  involve  the  construction  or  application 
of  the  constitution  when  a  title,  right,  privilege,  or  immunity  is  claimed 
under  that  instrument.^^ 

(d.)  Where  Constitutionality  of  Federal  Statute  Drawn  in  Quesh'o?;. —The  con- 
stitutionality of  the  statute  must  have  been  drawn  in  question  neces- 
sarily and  directly,  and  not  merely  incidentally.^^  While  alleged 
errors  in  construction  of  a  statute  do  not  alone  confer  jurisdiction 
under  the  provision, ^^  jurisdiction  exists  where  it  is  claimed  that  the 
statute  as  construed  and  applied  is  unconstitutional.^^ 


out,  in  which  event  the  supreme  court 
will  retain  jurisdiction  to  dispose  of 
other  questions  raised  in  the  record. 
Pierce  v.  United  States  (U.  S.),  40  Sup. 
Ct.  205. 

12.  Equitable  Life  Assur.  Soe.  v. 
Brown,  187  U.  S.  308,  23  Sup.  Ct.  123, 
47  L.  ed.   190. 

13.  Equitable  Life  Assur.  See.  v. 
Brown,  187  U.  S.  308,  23  Sup.  Ct.  123, 
47  L,  ed.  190. 

14.  Cornell  v.  Green,  163  U.  S.  75, 
16  Sup.  Ct.  969,  41  L.  ed.  76. 

[a]  A  holding  that  a  former  judg- 
ment was  res  judicata,  and  that  the 
court  rendering  it  had  jurisdiction  is 
not  converted  into  one  involving  the 
■construction  and  application  of  the 
constitution  by  an  argumentative  aver- 
ment that  to  give  effect  to  such  former 
judgment,  under  the  circumstances 
would  deprive  a  party  of  due  process 
of  law.  Empire  State-Idaho  Min.  & 
Devel.  Co.  v.  Hanlev,  205  U.  S.  225, 
27  Sup.  Ct.  476,  51  L.  ed.  779. 

15.  Ansbro  v.  United  States,  159  V. 
S.  695,  697,  16  Sup.  Ct.  187,  40  L.  ed. 
310.  Compare,  Sugarman  v.  United 
States,  249  U.  S.  182,  39  Sup.  Ct.  191, 
63  L.  ed.  550,  and  infra,  II,  J,  4. 

[a]  Thus,  (1)  there  is  a  right  to  a 
direct  review  under  this  provision 
where  there  is  involved  a  question  as 
to  the  power  of  congress  under  the 
constitution  (Cummings  v.  Chicago,  188 
U.  S.  410,  426,  23  Sup.  Ct.  472,  47  L. 
ed.  525),  or  (2)  a  question  as  to 
whether   a   senator    (Burton  v.  United 


States,  196  U.  S.  283,  295,  25  Sup.  Ct. 
243,  49  L.  ed.  482),  or  (3)  a  congress- 
man (Williamson  v.  United  States,  207 
U.  S.  425,  28  Sup.  Ct.  163,  52  L.  ed. 
278)  is  exempt  from  arrest  during  his 
term  of  office,  or  (4)  where  it  is  con- 
tended that,  by  giving  effect  to  the 
judgment  of  a  state  court,  one  has  been 
deprived  of  his  property  without  due 
process  of  law.  Faverweather  r.  Eitch, 
195  U.  S.  276,  297,"  25  Sup.  Ct.  58,  49 
L.  ed.  193.  (5)  The  same  is  true  of 
the  contention  that  defendant  was  un- 
lawfully detained  in  custody  because 
the  indictment  under  which  he  was 
held  was  not  a  charge  of  crime  within 
the  meaning  of  the  constitutional  pro- 
vision relating  to  interstate  extradi- 
tion. Pierce  v.  Creecv,  210  U.  S  387, 
400,  28  Sup.  Ct.  714,  52  L.  ed.  1113. 

[b]  But  there  is  no  right  to  a  direct 
review  where  the  questions  urged  be- 
low merely  call  for  the  construction 
and  application  of  the  constitution  and 
laws  of  a  state,  or  the  application  of 
principles  of  general  law.  Cosmopol- 
itan llin.  Co.  V.  Walsh,  193  U.  S.  460, 
471,  24  Sup.  Ct.  489,  48  L.  ed.  749. 

16.  Ansbro  r.  United  States,  159  U. 
S.  695,  16  Sup.  Ct.  187,  40  L.  ed.  310. 

17.  Shaw  i\  United  States,  212  U. 
S.  559,  29  Sup.  Ct.  687,  53  L.  ed.  652; 
American  Sugar  Ref.  Co.  v.  United 
States,  211  U.  S.  155,  161,  29  Sup.  Ct. 
89,  53  L.  ed.  129. 

18.  Towne  v.  Eisner,  245  U.  S.  418, 
38  Sup.  Ct.  158,  62  L.  ed.  372,  even 
though  the  words  construed  mav  be  the 
same  in  the  constitution  and  statute. 
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(0  )  Validity  and  Constrwction  of  Treaty.  —  The  treaty  must  be  directly 
involved,  and  the  rights  of  the  parties  must  rest  upon  its  construction 

(f.)  Where  State  Law  Claimed  To  Be  Vnconstitutional.  —  ^\iQVQ  is  a  right  tO 
a  direct  review  under  this  provision  where  it  is  claimed  that  a  state 
constitution  or  law  is  repugnant  to  the  federal  constitution  f""  as  that 
a  state  statute,^!  or  a  municipal  ordinance  passed  with  legislative 
authority,-^  violates  existing  contract  obligations,  or  that  a  state  stat- 
ute interferes  with  interstate  commerce.^s  An  assertion  of  mere  errors 
of  construction  of  a  statute  furnishes  no  basis  for  jurisdiction  on  con- 
stitutional grounds/*  unless  it  is  contended  that  as  construed  and  ap- 

Compare,  infra,  II,  H,  4,  b,  (I),  (D), 
(3),  (f);  II,  H,  4,  c,  (U),  (G),  (2) 

19.-  Sloan  v.  United  States,  193  U. 
S.  614,  620,  24  Sup.  Ct.  oTO,  48  L.  ed. 
814.  See  Compania  General  de  Tobacos 
V.  Alhambra  C.  &  C  Mfg.  Co.,  249  U. 
S.  72,  39  Sup.  Ct.  224,  63  L.  ed.  484; 
Cordova  f.  Grant,  248  U.  S.  413,  39 
Sup.  Ct.  138,  63  L.  ed.  334  (involving 
title  to  laud  between  present  and 
former  channel  of  Kio  Grande  river); 
Chin  Foug  v.  Backus,  241  U.  S.  1,  36 
Sup.  Ct.  490,  60  L.  ed.  859  (involving 
exclusion  of  Chinese);  McGovern  v, 
Philadelphia  &  R.  E.  Co.,  235  U.  S.  389, 
35  Sup.  Ct.  127,  59  L.  ed.  283. 

[a]  Some  right,  title,  privilege  or 
immunity  dependent  on.  the  treaty  must 
be  so  set  up  or  claimed  as  to  require 
the  trial  court  to  pass  on  the  validity 
or  construction  in  disposing  of  the 
right  asserted.  Sloan  v.  United  States. 
193  U.  S.  614,  620,  24  Sup.  Ct.  570,  48 
L.  ed.  814;  Filhiol  v.  Maurice,  185 
U.  S.  108,  22  Sup.  Ct.  560,  46  L.  ed. 
827;  Muse  v.  Arlington  Hotel  Co.,  168 
U.  S.  430,  435,  18  Sup.  Ct.  109,  42  L.  ed. 
531. 

20.  Greene  v.  Louisville  &  I.  R.  Co., 
244  U.  S.  499,  37  Sup.  Ct.  673,  61  L.  ed. 
1280,  Ann.  Cas.  1917E,  88;  Giles  v. 
Harris,  189  U.  S.  475,  486,  23  Sup.  Ct. 
639,  47  L.  ed.  909. 

[a]  Orders  of  state  railroad,  com- 
mission fixing'  rates  are  state  laws  with- 
in the  meaning  of  this  section.  Arka- 
delphia  Milling  Co.  v.  St.  Louis  S.  W 
R.  Co.,  249  U.  S.  134,  39  Sup.  Ct.  237, 
63  L.  ed.  517.  Compare,  infra,  II,  H, 
4,  c,  (II),  (G),  (2),  note  58. 

[b]  Jurisdiction  Extends  to  Ancil- 
lary Proceedings.  —  Arkadelphia  Mil- 
ling Co.  r.  St.  Louis  S.  W.  R.  Co.,  249 
U.  S.  134,  39  Sup.  Ct.  237,  63  L.  ed. 
517.     See  supra.  II,  A,  4,  b. 

21.  Hays  f.  Port  of  Seattle  (U.  S.), 
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40  Sup.  Ct.  125;  Cleveland  v.  Cleve- 
land City  E.  Co.,  194  U.  S.  517,  529,  24 
Sup.  Ct.  756,  48  L,  ed.  1102;  Penn  Mut. 
Life  Ins.  Co.  v.  Austin,  168  U.  S.  685, 
18  Sup.  Ct.  223,  42  L.  ed.  626.  Compare, 
infra,  II,  H,  4,  c,  (II),   (G),  (2). 

[a]  "It  is  part  of  the  duty  of  the 
federal  courts,  under  the  impairment 
of  the  obligation  of  contract  clause  in 
the  constitution,  to  decide  whether  there 
be  a  valid  contract  and  what  its  con- 
struction is,  and  whether,  as  construed, 
there  is  any  subsequent  legislation,  by 
municipality  or  by  the  state  legislature, 
which  impairs  its  obligations."  Mer- 
cantile Trust  &  Dep.  Co.  v.  Columbus, 
203  U.  S.  311,  320,  27  Sup.  Ct.  83,  51 
L.  ed.  198. 

22.  Vicksburg  t\  Vicksburg  Water- 
works Co.,  202  U.  S.  453,  26  Sup.  Ct. 
660,  50  L.  ed.  1102;  Knoxville  Water 
Co.  V.  Knoxville,  200  U.  S.  22,  26  Sup. 
Ct.  224,  50  L.  ed.  353;  Penn  Mut.  Life 
Ins.  Co.  V.  Austin,  168  U.  S.  685,  18 
Sup.  Ct.  223,  42  L.  ed.  626. 

[a]  The  contrary  is  true  where  the 
ordinance  was  passed  without  legis- 
lative authority.  Memphis  v.  Cumber- 
land Tel.  &  Tel.  Co.,  218  U.  S.  624,  31 
Sup.  Ct.  115,  54  L.  ed.  1185. 

23.  Holder  v.  Aultman,  M.  &  Co., 
169  U.  S.  81,  88,  18  Sup.  Ct.  269,  42  L. 
ed.  669. 

24.  Rakes  v.  United  States,  212  U. 
S.  55,  29  Sup.  Ct.  244,  53  L.  ed.  401. 

[a]  "The  mere  construction  of  a 
state  statute  docs  not  of  itself  present 
a  federal  question."  Knop  r.  Monon-. 
gahela  River  Consol.  C.  &  C.  Co.,  211 
U.  S.  485,  29  Sup.  Ct.  188,  53  L.  ed. 
294.    See  also  supra,  note  17. 

[b]  Where  the  statute  is  not 
claimed  to  be  invalid,  but  merely  to  be 
inapplicable  to  the  facts,  there  is  no 
jurisdiction.      Knop      v.      Monongahela 
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plied  the  statute  is  unconstitutional," 

(4.)  Scope  of  Review. — Unless  the  case  was  disposed  of  below  on  the 
sole  ground  of  lack  of  jurisdiction  and  that  question  was  therefore 
alone  certifiedj^"  the  supreme  court,  having  jurisdiction  on  the  ground 
that  a  constitutional  or  treaty  question  is  involved,  may  dispose  of  the 
entire  case,^^  including  any  question  as  to  the  jurisdiction  of  the  trial 
court  appearing  on  the  record,  whether  properly  certified  or  not,^*  and 
regardless  of  the  disposition  made  of  the  question  upon  which  appel- 
late jurisdiction  is  based.^^  It  may  decide  the  case  on  local  questions 
only,  and  omit  to  decide  the  federal  questions,^"  or  decide  them  ad- 
versely to  the  party  raising  them,^^  provided  the  federal  questions  are 
not  merely  colorable  or  fraudulently  set  up  for  the  mere  purpose  of 


River   Consol.   C.   &  C.   Co.,  211   V.   S. 
485,  29  Sup.  Ct.  188,  53  L.  ed.  294. 

25.  See  Towne  v.  Eisner,  245  U.  S, 
418,  38  Sup.  Ct.  158,  62  L.  ed.  372,  and 
supra,  II,  H,  4,  b,  (I),  (D),  (3),  (e) ; 
infra,  II,  H,  4,  c,  (II),  (G),  (2). 

26.  See  supra,  II,  H,  4,  b,  (I),  (B), 
(4),  and  Columbus  Ry.  L.  &  P.  Co.  f. 
Columbus,  249  U.  S.  399,  39  Sup.  Ct. 
349,  63  L.  ed.  669. 

27.  Columbus  Ry.,  Light  &  Power 
Co.  r.  Columbus,  249  U.  S.  399,  39  Sup. 
Ct.  349,  63  L.  ed.  669;  McCurdy  v. 
United  States,  246  U.  S.  263,  38  Sup. 
Ct.  289,  62  L.  ed.  706;  Cincinnati  f. 
Cincinnati  &  H.  Traction  Co.,  245  U.  S. 
446,  38  Sup.  Ct.  153,  62  L.  ed.  389; 
Greene  v.  Louisville  &  I.  R.  Co.,  244 
U.  S.  499,  37  Sup.  Ct.  673,  61  L.  ed. 
1280,  Ann.  Cas.  1917  E,  88;  Van  Dvke 
f.  Geary,  244  U.  S.  39,  37  Sup.  Ct.  483, 
61  L.  ed.  973;  Prolan  v.  United  States, 
236  U.  S.  216,  35  Sup.  Ct.  285,  59  L.  ed. 
544;  Railroad  Com.  v.  Louisville  & 
N.  R.  Co.,  225  U.  S.  272,  32  Sup.  Ct. 
756,  56  L.  ed.  1087;  Williamson  v. 
United  States,  207  U.  S.  425,  28  Sup. 
Ct.  163,  52  L.  ed.  278;  Burton  v.  United 
States,  196  U.  S.  283,  295,  25  Sup.  Ct. 
243,  49  L.  ed.  482;  Holder  v.  Aultman, 
M.  &  Co.,  169  U.  S.  81,  88,  18  Sup.  Ct. 
269,  42  L.  ed.  669;  Penn  Mut.  Life  Ins. 
Co.  V.  Austin,  168  U.  S.  685,  695,  18 
Sup.  Ct.  223,  42  L.  ed.  626;  Chappell 
V.  United  States,  160  U.  S.  499,  509,  16 
Sup.  Ct.  397,  40  L.  ed.  510;  Horner  f. 
United  States,  No.  2,  143  U.  S.  570,  576, 
12  Sup.  Ct.  522,  36  L.  ed.  266. 

See  supra,  II,  A,  4,  a;  infra,  II,  J,  4. 

[a]  May  Review  Alleged  Error  in 
Instructions  as  Damages.  —  Camp  v. 
Gress,  250  U.  S.  308,  39  Sup.  Ct.  478, 
63   L.    ed.  997. 


[b]  Construction  as  Well  as  Con- 
stitutionality of  Statute.  —  Towne  v. 
Eisner,  245  U.  S.  418,  38  Sup.  Ct.  158, 
62  L.  ed.  372. 

28.  Railroad  Com.  v.  Louisville  & 
X.  R.  Co.,  225  U.  S.  272,  32  Sup.  Ct. 
756,  56  L.  ed.  1087;  Filhiol  v.  Torney, 
194  U.  S.  356,  24  Sup.  Ct.  698,  48  L.  ed. 
1014;  Robinson  v.  Caldwell,  165  U.  S. 
359,  17  Sup.  Ct.  343,  41  L.  ed.  745; 
Chappell  V.  United  States,  160  U.  S. 
499,  509,  16  Sup.  Ct.  397,  40  L.  ed.  510. 

[a]  It  may  determine  whether  the 
amount  involved  was  sufficient  to  con- 
fer jurisdiction  on  the  trial  court, 
though  the  question  of  jurisdiction  is 
not  certified.  Scott  v.  Donald,  165  U. 
S.  58,  71,  17  Sup.  Ct.  265,  41  L.  ed. 
632. 

[b]  Though  the  Question  of  Juris- 
diction Is  Certified.  —  Giles  v.  Harris, 
189  U.  S.  475,  486,  23  Sup.  Ct.  639,  47 
L.  ed.  909. 

29.  McGowan  v.  Parish,  237  U.  S. 
285,  35  Sup.  Ct.  543,  59  L.  ed.  955. 

30.  Greene  v.  Louisville  &  I.  R.  Co., 
244  U.  S.  499,  37  Sup.  Ct.  673,  61  L.  ed. 
1280,  Ann.  Cas.  1917E,  88;  Siler  v. 
Louisville  &  X.  R.  Co.,  213  U.  S.  175, 
29  Sup.  Ct.  451,  53  L.  ed.  753. 

31.  Goldman  v.  U.  S.,  245  U.  S.  474, 
38  Sup.  Ct.  166,  62  L.  ed.  410;  Siler  v. 
Louisville  &  X.  R.  Co.,  213  U.  S.  175, 
29  Sup.  Ct.  451,  53  L.  ed.  753. 

[a]  If  the  question  upon  which  the 
right  of  review  is  based  has  been  al- 
ready decided  but  since  the  writ  of 
error  was  sued  out,  the  supreme  court 
will  retain  jurisdiction  to  determine 
any  other  questions  raised  in  the  rec- 
ord. Pierce  v.  United  States  (U.  S.), 
40  Sup.  Ct.  205.  Compare,  supra,  11,  H, 
4,  b,  (I),  (D),  (3),  (b). 
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endeavoring  to  give  the  court  jurisdiction.^^ 

(E )  To  Review  Judgments  and  Decrees  in  Bankruptcy  Proceedings. 
The  appellate  jurisdiction  of  the  supreme  court  in  bankruptcy  proceed- 
ings is  fixed  by  the  provisions  of  the  bankruptcy  act,  which  have  been 
re-enacted  in  the  judicial  eodc^^    This  subject  is  treated  elsewhere  m 

this  work.^*  .  ,        •  ,      x 

(F.)  In  Criminal  Cases.—  The  United  States  is  given  the  right  to 
take  a  writ  of  error  direct  to  the  supreme  court  in  criminal  cases  under 
certain  specified  circumstances.^^ 


32.  Siler  v.  Louisville  &  N.  E.  Co., 
213  U.  S.  175,  29  Sup.  Ct.  451,  53  L.  ed. 
753.  See  supra,  II,  H,  4,  b,  (I),  (D), 
(3),  (b). 

33.  See  Act  March  3,  1911,  c.  231, 
§252-,  36  St.  at  L.  1159,  Comp.,  St. 
1916,  §  1229,  See  also  Munsuri  v. 
Fricker,  222  U.  S.  121,  32  Sup.  Ct.  70, 
56  L.  ed.  121;  TefEt,  Weller  &  Co. 
f.  Munsuri,  222  U.  S.  114,  32  Sup.  Ct. 
67,  56  L.  ed.  118. 

[a]  Decision  of  circuit  court  of  ap- 
peals made  final  by  act  of  Jan.  28, 
1915,  c.  22,  §4,  38  St.  at  L.  803,  804, 
Comp.  St.,  1916,  §1120a.  See  Central 
Trust  Co.  •;;.  Lueders  &  Co.,  239  U.  S. 
11,  36  Sup.  Ct.  1,  60  L.  ed.  119. 

34.  See  the  title  "Bankruptcy 
Proceedings." 

35.  Act  of  March  2,  1907,  c.  2564, 
34  St.  at  L.  1246,  Comp.  St.  1916, 
11704,  providing  that  a  writ  of  error 
may  be  taken  by  and  on  behalf  of  the 
United  States  from  the  district  (or 
circuit)  courts  in  the  following  cases: 
''From  a  decision  or  judgment  quash- 
ing, setting  aside,  or  sustaining  a  de- 
murrer to,  any  indictment,  or  any 
count  thereof,  where  such  decision  or 
judgment  is  based  upon  the  invalidity 
or  construction  of  the  statute  upon 
which  the  indictment  is  founded.  From 
a  decision  arresting  a  judgment  of 
conviction  for  insufliciency  of  the  in- 
dictment, where  such  decision  is  based 
upon  the  invalidity  or  construction  of 
the  statute  ypon  which  the  indictment 
is  founded.  From  a  decision  or  judg- 
ment sustaining  a  plea  in  bar,  when 
the  defendant  has  not  been  put  in 
jeopardy."  See  TTnitod  States  r 
Comyns,  248  U.  S.  319,  39  Sup.  Ct.  98* 
63  L.   ed.  2S7. 

fal  This  act  was  not  repealed  by 
the  code,  since  it  is  not  expressly  re- 
pealed, is  not  superseded  by  any  other 
regulations  of  the  matter,  and  is  a 
special    proN-ision.      United    States    li 
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Winslow,   227   U.   S.  202,  33  Sup.   Ct. 
253,  57  L.  ed.  481. 

[b]  This  provision  does  not  violate 
the  5th  Amendment  and  is  valid.  Tay- 
lor V.  United  States,  207  U.  S.  120,  127, 
28  Sup.  Ct.  53,  52  L.  ed.  130. 

[c]  It  is  not  invalid  because  it  does 
not  give  the  accused  a  right  to  take 
the  case  to  the  supreme  court  when  a 
demurrer  to  the  indictment  is  over- 
ruled. United  States  v.  Bitty,  208  U. 
S.  393,  399,  28  Sup.  Ct,  396,  52  L.  ed. 
543. 

[d]  The  jurisdiction  is  limited  to  a 
consideration  of  the  particular  ques- 
tions specified  in  the  statute;  (1)  the 
whole  case  is  not  open  to  review. 
United  States  v.  Dickinson,  213  U.  S. 
92,  102,  29  Sup.  Ct.  485,  53  L.  ed.  711. 
711;  United  States  v.  Keitel,  211  U.  S. 
370,  398,  29  Sup.  Ct.  123,  53  L.  ed.  230. 
(2)  This  provision  confers  no  author- 
ity on  the  supreme  court  to  issue  cer- 
tiorari at  the  instance  of  the  govern- 
ment to  review  a  judgment  of  the  cir- 
cuit court  of  appeal  reversing  a  judg- 
ment of  conviction  in  a  criminal  case. 
United  States  v.  Dickinson,  213  U.  S. 
92,  102,  29  Sup.  Ct.  485,  53  L.  ed.  711. 

[e]  "The  word  'construction'  is 
employed  in  the  statute  in  its  com- 
mon signification,  and  hence  (1)  in- 
cludes both  construction  and  interpre- 
tation, although  there  may  be  an  ab- 
stract difference  between  them." 
United  States  v.  Keitel,  211  U.  S.  370, 
386,  29  Sup.  Ct.  123,  53  L.  ed.  230,  fol- 
lowed in  United  States  V.  Biggs,  211 
U.  S.  507,  518,  29  Sup.  Ct.  181,  53  L.  ed. 
305.  (2)  The  supreme  court  has  no 
authority  to  revise  the  action  of  the 
court  below  as  to  the  mere  construc- 
tion of  an  indictment.  United  States 
r.  Biggs,  211  U.  S.  507,  518,  29  Sup.  Ct. 
181,  53  L.  ed.  305;  United  States  V. 
Keitel,  211  U.  S.  370,  397,  29  Sup.  Ct. 
123,  53  L.  ed.  203.  (3)  Its  review  must 
be   confined   to  a  construction  of   the 
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(G-.)  Claims  Against  United  States. —  The  supreme  court  has  sole  and 
exclusive  jurisdiction  to  review  cases  brought  in  the  district  court  as 
well  as  in  the  court  of  claims,  upon  claims  against  the  United  States,^^ 
except  in  admiralty  suits  against  the  United  States  or  its .  corporate 
agents  arising  out  of  their  ownership  of  tugs,  merchant  vessels,  and 
cargo,  in  which  the  procedure  is  the  same  as  in  other  admiralty  suits.^^^ 

(II.)  Courts  of  Alaska. —  Appeals  and  writs  of  error  may  be  taken 
and  prosecuted  from  final  judgments  and  decrees  of  the  district  court 
for  the  district  of  Alaska,  direct  to  the  supreme  court  in  same  cases 
and  in  the  same  manner  as  in  the  case  of  other  district  courts.^^ 

(III.)  Judgments  and  Decrees  of  Courts  of  Hawaii  and  Porto  Rico. 
Formerly  the  appellate  jurisdiction  of  the  federal  supreme  court  with 
the  respect  to  the  judgments  and  decrees  of  the  local  and  federal  courts 
of  Hawaii  and  those  of  Porto  Rico  differed  considerably.  But  in  1915, 
section  244  of  the  judicial  code  governing  appellate  jurisdiction  in  the 
ease  of  Porto  Rico  was  repealed,  and  section  246  of  the  code  amended, 
making  the  jurisdiction  as  to  Porto  Rican  courts  the  same  as  in  the 
case  of  Hawaii.^^   Writs  of  error  and  appeals  from  the  final**^  judg- 


statute  involved  in  the  decision.  United 
States  V.  Colgate  &  Co.,  250  U.  S.  300, 
39  Sup.  Ct,  465,  63  L.  ed.  992.  See 
United  States  v.  New  South  Farm  & 
Home  Co.,  241  U.  S.  64,  36  Sup.  Ct.  505, 
60  L.  ed.  890,  Ann.  Cas.  1917C,  455 
holding  that  a  ruling  sustaining  a  de- 
murrer to  an  indictment  involved  a 
construction  of  the  statute  in  question. 

[f]  Where  demurrer  is  sustained 
because  the  court  overlooked  a  statute, 
the  decision  is  based  upon  a  construc- 
tion of  the  statute,  within  the  meaning 
of  the  act.  United  States  r.  Nixon,  235 
U.  S.  231,  35  Sup.  Ct.  49,  59  L.  ed.  207. 

[g]  In  reviewing  a  decision  or 
judgment  sustaining  a  special  plea  in 
bar,  (1)  the  court  is  confined  to  the 
ruling  on  such  a  plea,  and  cannot  con- 
sider grounds  of  a  demurrer  to  the  in- 
dictment. United  States  t\  Mason,  213 
U.  S,  115,  122,  29  Sup.  Ct.  480,  53_L.  ed. 
725.  (2)  The  quashing  of  an  indict- 
ment is  a  decision  "sustaining  a  spe- 
cial plea  in  bar"  within  the  meaning 
of  the  statute  although  the  ruling  took 
the  form  of  granting  a  motion  to  quash. 
United  States  v.  Thompson  (U.  S.),  40 
Sup.  Ct.  289.  (3)  This  section  of  the 
statute  is  not  limited  like  the  previous 
sections,  to  judgments  based  on  the 
invalidity  or  construction  of  the  stat- 
ute upon  which  the  indictment  is 
founded.  United  States  v.  Oppenheim- 
er,  242  U.  S.  85.  37  Sup.  Ct,  68,  61  L. 
ed.  161,  3  A.  L.  R.  516. 

36.    J.     Homer     Fritch     v.     United 


States,  248  U.  S,  458,  39  Sup.  Ct.  158, 
63  L.  ed.  359  reviewing  previous  incon- 
sistent cases  and  settling  the  law. 

As  to  claims  against  the  United 
States,  see  the  title  "United  States," 

37.  See  Act  Mar.  9,  1920,  c.  — ,  §3, 
Comp.  St.  Supp.  §1251^b;  and  the 
title  "Admiralty," 

38.  Act  Mar,  3,  1911,  c,  231,  §247, 
36  St,  at  L.  1158,  Comp,  St,  1916, 
§1224,    See  supra,  II,  H,  4,  b,  (I). 

39.  Act  Jan.  28,  1915,  c.  22,  §§2 
and  3,  38  St.  at  L.  804,  Comp,  St.  1916, 
§1223. 

[a]  As  to  the  law  formerly  gov- 
erning review  of  Porto  Eican  cases, 
see  Act  3,  1911,  c.  231,  §244,  36  St.  at 
L.  1157,  and  the  following  cases:  Mon- 
agas  V.  Albertucci,  235  U.  S.  81,  35 
Sup.  Ct.  95,  59  L.  ed.  139;  People  of 
Porto  Rico  r.  Emmanuel,  235  U.  S.  251, 

35  Sup.  Ct.  33,  59  L.  ed.  215;  Aran  v. 
Zurrinaeh,  222  U.  S.  395,  32  Sup.  Ct. 
162,  56  L.  ed.  246;  Fraenkl  f.  Cerecedo, 
216  U.  S.  295,  30  Sup.  Ct.  322,  54  L.  ed. 
486;  Kent  V.  Porto  Rico,  207  U.  S.  143, 
28  Sup.  Ct.  55,  52  L.  ed.  127;  American 
R.  Co.  r.  Castro,  204  U.  S.  453,  27  Sup. 
Ct.  466.  51  L.  ed.  564;  Rodriguez  v. 
United  States,  198  U.  S.  156,  164,  25 
Sup.  Ct.  617,  49  L.  ed.  994;  Crowlev  V. 
United  States,  194  U.  S.  461,  24  Sup. 
Ct.  731,  48  L.  ed.  1075;  Amado  v. 
United  States,  195  U.  S.  172,  175,  25 
Sup.  Ct.  13,  49  L.  ed.  145, 

40.     Act  March  3,  1911,  c.  231,  §246, 

36  St.  at  L,   1158;  Act   Jan.   28,  1915, 
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ments  and  decrees  of  the  supreme  court  of  the  territory  of  Hawaii  and 
of  the  supreme  court  of  Porto  Rico  may  be  taken  and  prosecuted  to  the 
supreme  court  of  the  United  States  in  the  same  classes  of  cases  in  which 
they  may  be  taken  and  prosecuted  from  the  judgments  and  decrees  of 
the  highest  court  of  a  state,*^  All  other  cases,  civil  or  criminal,  in  such 
courts  may,  by  certiorari,  be  required  by  the  federal  supreme  court  to 
be  certified  to  it  for  review  as  upon  error  or  appeal.*-  By  the  same 
changes  in  the  judicial  code,  the  former  jurisdiction  by  error  or  appeal 
in  cases  involving  over  five  thousand  dollars,  is  abolished  and  conferred 
on  the  circuit  court  of  appeals.*^ 

Appeals  and  writs  of  error  from  judgments  and  decrees  of  the  fed- 
eral district  courts  for  Hawaii  and  for  Porto  Rico  may  be  taken  and 
prosecuted  to  the  United  States  supreme  court  in  the  same  classes  of 
cases  in  which  they  may  be  so  taken  and  prosecuted  from  other  federal 
district  courts.**  Appellate  jurisdiction  in  bankruptcy  cases  in  Hawaii 
and  Porto  Rico  are  governed  by  the  bankruptcy  act.*^ 

(IV.)  To  Review  Judgments  and  Decrees  of  Courts  of  District  of  Columbia. 
The  federal  supreme  court  has  jurisdiction  to  review  upon  writ  of  error 
or  appeal  any  finaP^  judgment  or  decree  of  the  court  of  appeals  of  the 
District  of  Columbia  in  cases  in  which  the  jurisdiction  of  the  trial  court 
is  in  issue,*^  in  prize  cases,*^  in  cases  involving  the  construction  or  ap- 
plication of  the  constitution  of  the  United  States,*^  or  the  validity  or 
construction  of  any  treaty  made  under  its  authority ,^°  in  cases  in  which 
the  constitution,  or  any  law  of  a  state  is  claimed  to  be  in  contravention 
of  the  constitution  of  the  United  States  ;^^  in  cases  in  which  the  validity 
of  any  authority  exercised  under  the  United  States,  or  the  existence  or 
scope  of  any  power  or  duty  of  an  officer  of  the  United  States  is  drawn 
in  question  f-  and  in  cases  in  which  the  construction  of  any  law  of  the 


c.  22,   §2,  38  St.  at  L.  804,  Comp.  St. 
1916,  §1223. 

[a]  Right  Extends  Only  to  Final 
Judgments  or  Decrees.  —  Cotton  v.  Ter- 
ritory of  Hawaii,  211  U.  S.  162,  29  Sup. 
Ct.  85,  .33  L.  ed.  131. 

41.  See  statutes  cited  in  previous 
note,  and  also  Equitable  Life  Assur. 
Soc.  V.  Brown,  187  U.  S.  309,  23  Sup 
Ct.  }22,  47  L.  cd.  190. 

Jurisdiction  to  review  judgments  of 
state  courts,  see  infra,  II,  H,  4,  c. 

fa]  Writ  of  error  held  proper  meth- 
od of  review 'in  case  tried  without  a 
jury.  Hapai  r.  Brown,  239  U.  S  502, 
36  Sup.  Ct.  201,  60  L.  ed.  407. 

42.  Act  .Tan.  28,  1915,  c.  22,  §2  38 
St.  at  L.  804,  Comp.  St.  1916,  §1223*. 

43.  See  Act  Jan.  28,  1915,  e.  22  §" 
38  St.  at  L.  804,  Comp.  St.  1916,' 
Sn26a;  Inter-Island  Steam  Nav.  Co.  v 
Ward,  242  U.  S.  1,  37  Sup.  Ct.  1,  61  L. 
ed.  113,  and  infra,  II,  I. 

44.  Act  Jan.  28,  1915,  e.  22,  §2,  38 
St.  at   L.   804,   Comp.   St.   1916,   §1215; 

Vol.  XXV 


Act  March  3,  1911,  c.  231,  §238,  36  St. 
at  L.  1157.    See  supra,  II,  H,  4,  b,  (I). 

45.  See  supra,  II,  H,  4,  b,  (I),  (E); 
Tefft,  Weller  &  Co.  v.  Munsuri,  222  U. 
S.  114,  32  Sup.  Ct.  67,  56  L.  ed.  118; 
and  the  title  "Bankruptcy  Proceed- 
ings. ' ' 

46.  Hartranft  v.  Mollowny,  247  U. 
S.  295,  38  Sup.  Ct.  518,  62  L.  ed.  1123. 

47.  Act  March  3,  1911,  c.  231,  §250, 
subsec.  1,  36  St.  at  L.  1159,  Comp.  St. 
1916,  §1227.  See  supra,  II,  H,  4,  b, 
(I),   (B). 

48.  See  act  cited  in  preceding  note, 
and  also  supra,  II,  H,  4,  b,  (I),  (C). 

49.  See  preceding  note,  and  also 
supra,  II.  H,  4,  b,  (I),  (D). 

50.  See  preceding  note. 

51.  See  preceding  note. 

52.  See  preceding  note  and  also 
United  States  ex  rel.  Arant  v.  Lane, 
245  U.  S.  166,  38  Sup.  Ct.  94,  62  L.  ed. 
223. 

[a]  Conclusion  of  Court  Imma- 
terial.—"It  is  sufficient  if  the  valid- 
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United  States  is  drawn  in  question  by  the  defendant.^-^  The  jurisdic- 
tion extends  only  to  the  cases  enumerated  in  the  statute,^*  which  is  to 
be  strictly  construed  to  effectuate  the  intention  of  congress  to  restrict 
the  jurisdiction  of  the  supreme  court.^^  There  is  no  right  of  review  in 
criminal  cases.^^ 

Certiorari  and  Certification. —  The  judicial  code  authorizes  the  supreme 
court  to  cause  to  be  certified  to  it  for  review  cases  which  would  other- 
wise be  final  in  the  court  of  appeals  for  the  district.^^  It  also  authorizes 
the  court  of  appeals  in  any  case  in  which  its  judgment  or  decree  is 
made  final,  to  certify  questions  of  law  to  the  federal  supreme  court,  in 


ity  of  the  authority  is  drawn  in  ques- 
tion, irrespective  of  the  conclusion 
reached  by  the  court  below,"  Smoot 
V.  Heyl,  227  U.  S.  518,  33  Sup.  Ct.  336, 
57  L.  ed.  621. 

[b]  There  is  no  jurisdiction  where 
the  only  contention  is  that  the  facts 
shown  did  not  warrant  the  exercise  of 
the  power  given  by  a  concededly  valid 
law.  United  States  v.  Fisher,  227  U.  S. 
445,  33  Sup.  Ct.  329,  57  L.  ed.  591. 

[c]  In  mandamus  proceedings  to 
compel  the  secretary  of  the  navy  to 
record  the  petitioner's  name  on  the 
register  of  retired  officers  of  the  navy 
as  paymaster's  clerk,  there  is  no  juris- 
diction where  the  case  was  made  and 
the  decision  was  had  upon  the  issue 
whether,  under  the  statutes  invoked 
by  the  petitioner  as  the  ground  of  his 
right  to  the  relief  sought,  he  was  or 
was  not  a  paymaster's  clerk,  entitled 
to  be  entered  upon  such  register. 
United  States  ex  rel.  Foreman  v.  Meyer, 
227  U.  S.  452,  33  Sup.  Ct.  331,  57  L.  ed. 
594. 

[d]  The  ralidity  of  an  authority  is 
drawn  in  question  where  plaintiff  chal- 
lenges the  validity  of  a  building  regu- 
lation of  the  district  as  applied  to  his 
land.  Smoot  f.  Hevl,  227  U.  S.  518,  33 
Sup.  Ct.  336,  57  L.  od.  621. 

[e]  A  rule  of  practice  established 
by  the  commissioner  of  patents,  pursu- 
ant to  statutory  authority,  is,  as  to 
him  and  the  primary  examiner,  an 
authority  exercised  under  the  United 
States.  United  States  ex  rel.  Stein- 
metz  V.  Allen,  192  U.  S.  543,  24  Sup. 
Ct.  416,  48  L.  ed.  555. 

53.  Washington  R.  &  Elee.  Co.  v. 
Scala,  244  U.  S.  630,  37  Sup.  Ct.  654, 
61  L.  ed.  1360,  federal  employers'  lia- 
bility act. 

[a]  This  provision  refers  to  the 
construction  of  laws  having  general 
application     throughout      the     United 


States,  and  not  to  local  laws  applicable 
to  the  District  of  Columbia  alone. 
American  Security  &  Trust  Co.  V. 
Comrs.  of  D,  C,  224  U.  S.  491,  32  Sup. 
Ct.  553,  56  L.  ed.  856.  See  also  New- 
man r.  United  States  ex  rel.  Frizzell, 
238  U.  S.  537,  35  Sup.  Ct.  881,  59  L. 
ed.  1446  (§§1538-1540  of  the  district 
code  are  of  general  application  within 
this  rule) ;  Washington,  A.  &  Mt.  V.  R. 
Co.  V.  Downey,  236  U.  S.  190,  35  Sup. 
Ct,  406,  59  L.  ed.  533. 

54.  In  re  Massachusetts,  197  U.  S. 
482,  487,  25  Sup.  Ct.  512,  49  L.  ed.  845, 

[a]  Cannot  Issue  writs  of  mandamus 
or  prohibition  except  in  aid  of  existing 
jurisdiction.  In  re  Massachusetts,  197 
U.  S.  482,  25  Sup.  Ct.  512,  49  L.  ed.  845. 
See  supra,  II,  H,  3, 

[b]  The  code  section  governs  cases 
in  which  the  judgment  of  the  court  of 
appeals  was  not  rendered  until  after 
the  code  went  into  effect,  though  the 
cause  of  action  accrued  prior  to  that 
date.  Washington  Home  for  Incurables 
V.  American  Security  &  Trust  Co.,  224 
U.  S.  486,  32  Sup.  Ct.  554,  56  L.  ed.  854. 

55.  American  Securitv  &  Trust  Co. 
V.  Comrs.  6i  D.  C,  224"  U.  S.  491,  32 
Sup.  Ct.  553,  56  L.  ed.  856. 

56.  Hartranft  v.  Mollowny,  247  U, 
S,  295,  38  Sup,  Ct.  518,  62  L.  ed.  1123. 
See  Sinclair  v.  District  of  Columbia, 
192  U.  S,  16,  24  Sup.  Ct.  212,  48  L.  ed. 
322,  and  cases  there  cited. 

57.  Jud.  Code,  §251,  36  St.  at  L. 
1151;    Comp.   St.   1916,   §1228. 

[a]  Jurisdiction  not  limited  to  cases 
in  which  final  judgment  has  been  en- 
tered, but  merely  to  those  cases  in 
which  the  judgment  when  entered  is 
final.  George  A.  Fuller  Co,  v  Otis  Elev. 
Co.,  245  U.  S.  489,  38  Sup.  Ct.  180,  62 
L.  ed.  422. 

[b]  Where  improvidently  granted 
to  review  matters  apparently  but  not 
in  fact  arising  on  the  record  below,  the 
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which  event  the  latter  may  give  its  instructions  or  may  require  the 
whole  record  and  cause  to  be  sent  up  for  review  as  upon  error  or  ap- 

peal.^^ 

Tlie  scope  of  the  review, except  when  based  alone  upon  the  issue  of  jur- 
isdiction, extends  to  all  questions  presented  by  the  record,  regardless 
of  the  disposition  made  of  the  question  upon  which  appellate  jurisdic- 
tion was  based.^''   But  nonjurisdictional  questions  not  presented  below 

cannot  be  considered.^" 

(V.)  To  Review  Judgments  and  Decrees  of  Courts  of  Philippine  Islands. 
Formerly  the  supreme  court  of  the  United  States  had  jurisdiction  to 
review,  in  certain  specified  cases,  the  judgments  and  decrees  of  the  su- 
preme court  of  the  Philippines,  on  appeal  or  writ  of  error,  in  the  same 
manner  as  in  the  case  of  judgments  from  the  district  courts  of  the 
United  States.''^  Appeal  and  error  are  no  longer  available,  but  the  su- 
preme court  may  by  certiorari  or  otherwise  cause  cases  which  would 
have  been  subject  to  review  under  the  previous  law,  to  be  certified  to 
it  for  review,  with  the  same  power  and  authority  and  with  like  effect 
as  if  brought  up  by  writ  of  error  or  appeal.^^  The  jurisdiction  extends 
to  all  cases  in  which  the  constitution,  or  any  statute,  treaty,  title,  right, 
or  privilege  of  the  United  States  is  involved,^^  or  in  which  the  value  in 


writ  will  be  dismissed  leaving  the 
judgment  below  unaffected  by  the  or- 
der granting  the  writ.  Tyrrell  v.  Dis- 
trict of  Columbia,  243  U.  S.  1,  37  Sup. 
Ct.  361,  61  L.  ed.  557. 

58.  See  statute  cited  in  previous 
note,  and  United  States  ex  rel.  Arant 
V.  Lane,  245  U.  S.  166,  38  Sup,  Ct.  94, 
62  L.  ed.  223.  See  also  the  title  "Case 
and  Question  Certified,  Reserved  or 
Reported." 

59.  :MeGowan  v.  Parish,  237  U.  S. 
285,  35  Sup.  Ct.  543,  59  L.  ed.  955.  See 
supra,  II,  H,  4,  b,  (I),  (B),  (4);  II,  H, 
4,  b,  (I),  (D),  (4). 

60.  Magruder  v.  Drury,  235  U.  S. 
10(3,  35  Sup.  Ct.  77,  59  L.  ed.  151. 

61.  Act  Aug.  29,  1916,  c.  416,  §27, 
39  St.  at  L.  555,  Comp.  St.  1916, 
§1225a;  Act  Mar.  3,  1911,  c.  231,  §24S, 
36  St.  at  L.  1158.  See  Gauzon  v.  Coni- 
pania  General  de  Tobacos,  245  U.  S. 
86,  38  Suj).  Ct.,  46,  62  L,  ed.  165. 

[a J  The  proper  method  of  review  in 
revenue  cases  was  (1)  by  ai)pL'al  rath- 
er than  writ  of  error.  Gsell  r.  insular 
Collector  of  Customs,  239  U.  S.  93,  3U 
Sup.  Ct.  39,  60  L.  ed.  163.  (2)  The 
same  is  true  of  a  suit  for  divorce,  ali- 
mony and  division  of  property  (De  La 
Rama  v.  De  La  Rama,  241  U,  S.  154, 
36  Sup.  Ct.  518,  60  L.  ed.  932,  Ann! 
Cas.  191 7C,  411),  and  (3)  in  an  equity 
case  generally  (Montelibano  r.  La 
Compania    General,   241    U.   S.   455,   36 
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Sup.  Ct.  617,  60  L.  ed.  1099),  or  (4)  in 
a  habeas  corpus  proceeding.  Fisher  v. 
Baker,  203  U.  S.  174,  27  Sup.  Ct.  135, 
51  L.  ed.  142,  7  Ann.  Cas.  1018. 

62.  Act  Sept.  6,  1916,  c.  448,  §5,  39 
St.  at  L.  727;   Comp.  St.  1916,   §1225b. 

63.  Act  March  3,  1911,  e.  231, 
§248,  36  St.  at  L.  1158;  Act  Aug.  29, 
1916,  c.  416,  §27,  39  St.  at  L.  555, 
Comp.  St.  1916,  §1225a.  See  Compania 
General  de  Tobacos  v.  Alhambra  C.  & 
C.  Mfg.  Co.,  249  U.  S.  72,  39  Sup.  Ct. 
224,  63  L.  ed.  484  (treaty  held  not  in- 
volved); Board  of  Public  Utility 
Comrs.  V.  Manila  Elec.  R.  &  L.  Co.,  249 
U.  S.  262,  39  Sup.  Ct.  272,  63  L.  ed. 
596;  McMicking  i\  Schields,  238  U  S. 
99,  35  Sup.  Ct.  665,  59  L.  ed.  1220." 

[a]  A  decision  as  to  the  proper 
classification  of  a  commodity  under  the 
Philippine  tariff  act  involves  a  statute 
of  the  United  States,  justifying  direct 
appeal  to  supreme  court.  Gsell  v.  In- 
sular Collector  of  Customs,  239  U.  S. 
93,  36  Sup.  Ct.  39,  60  L.  ed.  163. 

[b]  Where  a  Section  of  the  Organic 
Act  Is  Involved.  —  Reavis  v.  Pianza, 
215  U.  S.  16,  30  Sup.  Ct.  1,  54  L.  ed. 

fc]  Where  the  questions  involved 
cannot  be  determined  without  consid- 
ering the  effect  of  the  change  of  sov- 
ereignty resulting  from  the  treaty  of 
Paris  with  Spain,  though  the  petition 
of   the   plaintiffs   contains  no    distinct 
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controversy  exceeds  twenty-five  thousand  dollars,''*  or  in  which  the  title 
or  possession  of  real  estate  exceeding  in  value  the  sura  of  twenty-five 
thousand  dollars,  to  be  ascertained  by  the  oath  of  either  party  or  of 
other  competent  witnesses  is  involved  or  brought  in  question.^^ 

The  facts  may  be  reviewed  on  an  appeal,^^  but  not  on  writ  of  error.^^ 
The  federal  supreme  court  will  defer  to  the  construction  placed  by 
Philippine  supreme  court  on  the  local  laws''^  unless  it  is  clearly  erron- 
eous.'^^  Objections  not  assigned  as  errors  or  not  raised  below  will  not 
be  considered.'^" 

(VI.)  To  Beview  Judgments  and  Decrees  of  the  Circuit  Courts  of  Appeals. 
The  judicial  code  provides  that  in  any  case  in  which  the  judgment  or 
decree  of  the  circuit  court  of  appeals  is  not  made  final  by  its  provisions 
there  shall  be  of  right  an  appeal  or  writ  of  error  to  the  supreme  court/^ 
where  the  matter  in  controversy  shall  exceed  one  thousand  dollars, 


claim  thereunder.  Vilas  v.  Manila,  220 
U.  S.  345,  352,  31  Sup.  Ct.  416,  55  L. 
ed.  491. 

64.  See  acts  cited  in  preceding 
note,  and  also  Board  of  Public  Utility 
Comrs.  f.  Manila  Elee.  E.  &  L.  Co.,  249 
U.  S.  262,  39  Sup.  Ct.  272,  63  L.  ed. 
596;  Export  &  Import  Lumb.  Co.  v. 
Port  Bauga  Lumb.  Co.,  237  U.  S,  388, 
35  Sup.  Ct.  604,  59  L.  ed.  1009, 

Jurisdiction  as  dependent  on  value  or 
amount  in  controversy,  see  supra,  II, 
E  and  the  title  "Jurisdiction." 

[a]  The  amount  in  controversy  on 
the  appeal  is  the  determining  criterion. 
Export  &  Import  Lumb.  Co.  v.  Port 
Banga  Lumb.  Co.,  237  U.  S.  388,  35 
Sup.  Ct.  604,  59  L.  ed.  1'009.   See  supra, 

11,  E,  3,  i,  (I). 

[b]  The  court  has  no  power  to  cre- 
ate an  exception  in  divorce  cases,  and 
hence  an  appeal  will  lie  from  a  decree 
dismissing  a  suit  for  divorce  in  which 
the  plaintiff  wife  claimed  a  share  of 
the  community  property  in  excess  of 
the  jurisdictional  amount.  De  La  Eama 
V.  De  La  Eama,  201  U.  S.  303,  26  Sup. 
Ct.  485,  50  L.  ed.  765.  Soe  also  Villa- 
nueva  t-.  Villanueva,  239  U.  S.  293,  36 
Sup.  Ct.  109,  60  L.  ed.  293. 

65.  See  acts  cited  in  preceding  note 
and  also   Harty   v.  Victoria,  226   U.  S. 

12,  33  Sup.  Ct.  4,  57  L.  ed.  103. 

[a]  Appeal  will  be  dismissed  where 
the  requisite  amount  is  not  involved. 
Enriquez  i\  Enriquez  (No.  2),  222  U. 
S.  127,  32  Sup.  Ct.  64,  56  L.  ed.  124; 
Enriquez  v.  Enriquez,  222  U.  S.  123,  32 
Sup.  Ct.  62,  56  L.  ed.  122.  See  also 
supra,  II,  E. 

[b]  In  determining  whether  the 
constitution     or     any     statute,     treaty. 


title,  right,  or  privilege  of  the  United 
States  is  involved  the  general  princi- 
ples elsewhere  discussed  should  be  ap- 
plied.   See  supra,  II,  H,  4,  b,  (I),  (D). 

66.  Philippine  Sugar  Estates  Dev. 
Co.  V.  Government  of  Philippine  Isl., 
247  U.  S.  385,  38  Sup.  Ct.  513,  62  L. 
ed.  1177;  Strong  v.  Eepide,  213  U.  S. 
419,  428,  29  Sup.  Ct.  521,  53  L.  ed.  853, 
when  the  courts  below  differ  as  to 
them. 

[a]  Where  the  courts  below  con- 
curred in  the  findings  they  will  not  be 
reviewed  unless  clearly  erroneous. 
Montelibano  v.  La  Compania  General, 
241  U.  S.  455,  36  Sup.  Ct.  617,  60  L.  ed. 
1099. 

[b]  Record  must  contain  oral  and 
documentary  evidence  on  which  court 
below  acted.  Cardona  v.  Quinones,  240 
U.  S.  83,  36  Sup.  Ct.  346,  60  L.  ed.  538. 

67.  Tayabas  Land  Co.  v.  Manila  E. 
Co.,  250  U.  S.  22,  39  Sup.  Ct.  420,  63 
L.  ed.  819. 

[a]  Conclusions  as  to  facts  which 
find  support  in  the  record  will  not  be 
reviewed.  Gauzon  v.  Compania  General 
de  Tobacos,  245  U.  S.  86,  38  Sup.  Ct. 
46,  62  L.  ed.  165. 

68.  Ibanez  v.  Hongkong  &  Shanghai 
Banking  Corp.,  246  U.  S.  621,  38  Sup. 
Ct.  410,  62  L.  ed.  903. 

69.  Philippine  Sugar  Estates  Dev. 
Co.  V.  Government  of  Philippine  Isl., 
247  U.  S.  385,  38  Sup.  Ct.  513,  62  L. 
ed.  1177. 

70.  De  La  Eama  v.  De  La  Eama,  241 
U.  S.  154,  36  Sup.  Ct.  518,  60  L.  ed. 
932,  Ann.   Cas.  1917C,  411. 

71.  Act  Mar.  3,  1911,  c.  231,  §241, 
36  St.  at  L.  1157;  Comp.  St.  1916, 
§1218.      See     also     Howard     v.    United 
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exclusive  of  costs."  The  right  of  review  is  not  affected  by  the  fact  that 
the  case  might  have  been  taken  directly  to  the  supreme  court  in  the  first 
instance.'^  But  the  action  of  the  circuit  court  of  appeals  cannot  be  re- 
viewed by  a  direct  appeal  to  the  supreme  court  from  the  district  court 
after  an  appeal  to  the  circuit  court  and  a  remand  by  it  to  the  district 
court  for  further  proceedings/*  The  right  of  review  exists  where  jur- 
isdiction is  originally  invoked  on  constitutional  grounds/^  or  where  the 
cause  of  action  is  based  on  a  statute  of  the  United  States,^^  except  in 


States,  184  U.  S.  676,  681,  22  Sup.  Ct. 
543,  46  L.  ed.  754;  Northern  Pac.  R. 
Co.  V.  Amato,  144  U.  S.  465,  471,  12 
Sup.  Ct.  740,  36  L.  cd.  506. 

As  to  cases  in  which  made  final,  see 
infrOj  this  section. 

[a]  The  supreme  court  has  jurisdic- 
tion to  pass  upon  the  jurisdiction  of 
the  court  of  appeals  when  involving 
the  question  of  the  finality  of  its  judg- 
ment. Aztec  Mining  Co,  f.  Ripley,  151 
U.  S.  79,  14  Sup.  Ct.  236,  38  L.  ed.  80. 
See  also  New  York  v.  Consolidated  Gas 
Co.  (U.  S.),  40  Sup.  Ct.  511. 

fb]  Scope  of  Review.  —  See  Yazoo 
&  M.  V.  R.  Co.  V.  Wright,  235  U.  S.  376, 
35  Sup.  Ct.  130,  59  L.  ed.  277. 

72.  See  act  cited  in  preceding  note, 
and  also  San  Pedro,  L.  A.  &  S.  L.  R. 
Co.  V.  United  States,  247  U.  S.  307,  38 
Sup  Ct.  498,  62  L.  ed.  1129;  Railroad 
Com.  V.  Worthington,  225  U.  S.  101, 
32  Sup.  Ct.  653,  56  L.  ed.  1004. 

Jurisdiction  as  dependent  on  value 
or  amount  in  controversy,  see  supra,  II, 
E,  and  the  title  "Jurisdiction." 

[a]  Where  there  is  no  amount  in 
controTcrsy,  there  is  no  right  of  ap- 
peal, as  in  habeas  corpus  proceedings. 
Whitney  v.  Dick,  202  U.  S.  132,  135, 
26  Sup.  Ct.  584,  50  L.  ed.  963.  See 
supra,  II,  E,  2. 

73.  Northern  Pac.  R.  Co.  v.  Amato, 
144  U.  S.  465,  472,  12  Sup.  Ct.  740,  36 
L.  ed.  506.  Compare  Alaska  Pacific 
Fisheries  v.  Alaska,  249  U.  S.  53,  39 
Sup.  Ct.  208;  63  L.  ed.  474,  and  swpra, 
11,  H,  4,  b,  (I),  (A). 

74.  Shapiro  r.  United  States,  235 
U.  S.  412,  35  Sup.  Ct.  122,  59  L.  ed. 
291.    Sec  supra,  II,  H,  4,  b,  (I),  (A). 

75.  Benedict  v.  New  York,  250  U.  S. 
321,  39  Sup.  Ct.  476,  63  L.  ed.  1005; 
Chaloner  r.  Sherman,  242  U.  S.  455,  37 
Sup.  Ct.  136,  61  L.  ed.  427;  Chicago 
Junction  R.  Co.  v.  King,  222  U.  S.  222, 
32  Sup.  Ct.  79,  56  L.  ed.  173.    Compare 
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Alaska  Pacific  Fisheries  v.  Alaska,  249 
U.  S,  53,  39  Sup,  Ct.  208,  63  L.  ed.  474, 
Alaska  cases. 

[a]  Where  the  case  arises  under 
the  Constitution  or  laws  of  the  United 
States.  —  Bankers  Casualty  Co.  t\  Min- 
neapolis, St.  P.  &  S.  S.  M.  R.  Co..  192 
U.  S.  371,  380,  24  Sup.  Ct.  325,  48  L. 
ed.  484. 

[b]  A  constitutional  question  which 
arises  only  at  the  trial  does  not  give 
jurisdiction.  Chicago  Junction  R.  Co. 
V.  King,  222  U.  S.  222,  32  Sup.  Ct.  79, 
56  L.  ed.  173. 

76  Missouri,  K.  &  T.  R.  Co.  v.  Wulf, 
226  U.  S.  570,  33  Sup.  Ct.  135,  57  L. 
ed.  355,  Ann.  Cas.  1914B,  134;  United 
States  F.  &  G.  Co.  v.  Bray,  225  U.  S. 
205,  32  Sup.  Ct.  620,  56  L.  ed.  1055; 
Chicago  Junction  R.  Co.  v.  King,  222 
U.  S,  222,  32  Sup.  Ct.  79,  56  L,  ed.  173; 
Northern  Pac.  R.  Co.  v.  Soderberg,  188 
U.  S.  526,  23  Sup.  Ct.  365,  47  L.  ed.  575; 
Florida  C.  &  P.  R.  Co.  v.  Bell,  176  U. 
S.  321,  20  Sup.  Ct.  399,  44  L.  ed.  486. 

What  is  federal  question,  see  infra, 
IT,  J,  4. 

[a]  Federal  Corporation  a  Party. 
Texas  &  P.  R.  Co.  v.  Hill,  237  U,  S. 
208,  35  Sup,  Ct.  575,  59  L.  ed.  918; 
Northern  Pac.  R.  Co.  v.  Amata,  144 
U.  S.  465,  471,  12  Sup,  Ct,  740,  36  L. 
ed.  506,    But  see  infra.,  II,  J,  4. 

fb]  In  a  suit  in  the  nature  of  a 
creditor's  bill  by  the  holder  of  notes  of 
a  national  bank  on  behalf  of  himself 
and  all  other  creditors  to  enforce  the 
extra  liability  imposed  by  the  federal 
statute,  Wyman  v.  Wallace,  201  U,  S. 
230,  240,  26  Sup,  Ct.  495,  50  L,  ed,  738. 

[c]  Determined  by  Party's  State- 
ment of  His  Cause  of  Action.  —  Butte 
&  Superior  Copper  Co.  V.  Clark-Mon- 
tana Realty  Co.,  249  U.  S.  12,  39  Sup. 
Ct.  231,  63  L.  ed.  447.  See  also  Norton 
V.  Whiteside,  239  U.  S.  144,  36  Sup.  Ct. 
97,  60  L.  ed.  186,  and  supra,  II,  A,  2. 
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those  classes  of  eases  where  the  judgment  of  the  circuit  court  of  appeals 
is  made  final/^ 

Subject  to  its  right  to  certify  questions  of  law  to  the  supreme  court/® 
and  to  the  right  of  the  latter  court  to  require  to  be  certified  to  it  for 
decision  cases  in  which  the  decision  of  the  circuit  court  of  appeals  is 
made  final, ^^  the  judgments  and  decrees  of  the  circuit  courts  of  appeals 
are  final  in  all  cases  in  which  the  jurisdiction  is  dependent  entirely 
upon  the  opposite  parties  to  the  suit  or  controversy  being  aliens  and 
citizens  of  the  United  States,®"  or  citizens  of  different  states,®^  and  also 


77.  See  Alaska  Pae.  Fisheries  v. 
Alaska,  249  U.  S.  53,  39  Sup.  Ct.  208, 
63  L.  ed.  474;  Central  Trust  Co.  v. 
Lueders  &  Co.,  239  U.  S.  11,  36  Sup. 
Ct.  1,  60  L.  ed.  119;  and  infra,  this 
section. 

78.  See  Dillon  v.  Strathearn  Steam- 
ship Co.,  248  U.  S.  182,  39  Sup.  Ct.  83, 
63  L.  ed.  199,  and  the  title  "Case  and 
Question  Certified,  Reserved,  or  Re- 
ported." 

79.  See  Alaska  Pae.  Fisheries  v. 
Alaska,  249  U.  S.  53,  39  Sup.  Ct.  208, 
63  L.  ed.  474;  Union  Pae.  E.  Co.  v. 
Board  of  Comrs.,  247  U.  S.  282,  38  Sup. 
Ct.  510,  62  L.  ed.  1110,  and  Jud.  Code, 
§240,  36  St.  at  L.  1157.  Comp.  St.  1916, 
§1217.    See  also  supra,  II,  H,  3. 

[a]  Dismissal  of  writ  when  improv- 
idently  granted,  see  Furness,  W.  & 
Co.  V.  Yang-Tsze  Ins.  Assn.,  242  U.  S. 
430,  37  Sup.  Ct.  141,  61  L.  ed.  409. 

[b]  Scope  of  review  after  second 
appeal  as  affected  by  denial  of  certio- 
rari on  previous  appeal,  see  Hamilton- 
Brown  Shoe  Co.  V.  Wolf  Bros.  &  Co., 
240  U.  S.  251,  36  Sup.  Ct.  269,  60  L.  ed. 
629. 

Requirements  on  applications  for  cer- 
tiorari, see  Comp.  St.,  1919,  Supp. 
§1217,  par.  12. 

80.  Act  March  3,  1911,  §128,  36  St. 
at  L.  1133;  Comp.  St.,  1916,  §1120. 

[a]  The  word  "aliens"  as  here 
used  "embraces  subjects  or  citizens  of 
foreign  countries,  and  not  merely  per- 
sons resident  in  this  country,  who  owe 
allegiance  to  another."  Hennessy  v. 
Richardson  Drug  Co.,  189  U.  S.  25,  34, 
23  Sup.  Ct.  532,  47  L.  ed.  697. 

[b]  This  provision  applies  to  an 
action  by  an  assignee  in  which  it  is 
essential  to  show  that  the  action  might 
have  been  brought  by  the  assignor  if 
he  had  not  assigned  the  claim.  Benja- 
min V.  New  Orleans,  169  U.  S.  161,  18 
Sup.  Ct.  298,  42  L.  ed.  700. 


81.  See  act  cited  in  preceding  note 
and  also  Southern  Pae.  Co.  v.  Stewart, 
245  U.  S.  359,  38  Sup.  Ct.  130,  62  L.  ed. 
345;  Eagle  Glass  &  Mfg.  Co.  v.  Rowe, 
245  U.  S.  275,  38  Sup.  Ct.  80,  62  L.  ed. 
286;  Lovell  v.  Newman  &  Son,  227 
U.  S.  412,  33  Sup.  Ct.  375,  57  L.  ed. 
577;  Shulthis  v.  McDougal,  225  U.  S. 
561,  32  Sup.  Ct.  704,  56  L.  ed.  1205; 
Standard  Paint  Co.  v.  Trinidad  Asphalt 
Mfg.  Co.,  220  U.  S.  446,  31  Sup.  Ct. 
456,  55  L.  ed.  536;  Wyman  v.  Wallace, 
201  U.  S.  230,  241,  26  Sup.  Ct.  495,  50 
L.  ed.  738;  Cochran  v.  Montgomery 
County,  199  U.  S.  260,  26  Sup.  Ct.  58, 
50  L.  ed.  182;  Benin  v.  Gulf  Co.,  198 
U.  S.  115,  25  Sup.  Ct.  608,  49  L,  ed. 
970;  Bankers  Mut.  Casualty  Co.  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co., 
192  U.  S.  371,  24  Sup.  Ct.  325,  48  L.  ed. 
484;  Continental  Nat.  Bank  v.  Buford, 
191  U.  S.  119,  24  Sup.  Ct.  54,  48  L.  ed. 
119;  Ex  parte  Jones,  164  U.  S.  691,  17 
Sup.  Ct.  222,  41  L.  ed.  601;  American 
Const.  Co.  V.  Jacksonville,  T.  &  K.  W. 
R.  Co.,  148  U.  S.  372,  382,  13  Sup.  Ct. 
158,  37  L.  ed.  486.  See  Louisville  &  N. 
R.  Co.  V.  Cook  Brew.  Co.,  223  U.  S.  70, 
32  Sup.  Ct.  189,  56  L.  ed.  355. 

[a]  Citizens  of  different  states 
claiming  lands  under  grants  of  differ, 
ent  states,  since  in  such  case  jurisdic- 
tion depends  solely  on  diverse  citizen- 
ship. Stevenson  v.  Fain,  195  U.  S. 
165,  25  Sup.  Ct.  6,  49  L.  ed.  142. 

[b]  An  appeal  to  the  supereme  court 
will  be  dismissed  where,  if  the  allega- 
tions as  to  diversity  of  citizenship  were 
stricken  from  the  bill,  the  federal 
court  would  have  had  no  jurisdiction. 
Weir  V.  Rountree,  216  U.  S.  607,  30  Sup. 
Ct.  418,  54  L.  ed.  635;  Empire  State- 
Idaho  Min.  &  Devel.  Co.  v.  Hanley, 
198  U.  S.  292,  25  Sup.  Ct.  591,  49  L.  ed. 
1056;  Arbuckle  v.  Blackburn,  191  U. 
S.  405,  415,  24  Sup.  Ct.  148,  48  L.  ed. 
239. 

[c]  It  is  not  final  unless  jurisdiction 
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in  all  eases  arising  under  the  patent  laws,^'  under  the  trade-mark 
lawsj^^  under  the, copyright  laws,«*  under  the  revenue  laws,^^  under  the 
criminal  laws,^*'  in  admiralty  cases,^^  and  in  all  cases  in  which  writs  of 
error  and  appeals  lie  from  the  district  court  of  Alaska.^^  And  by  re- 
cent enactment,  judgments  and  decrees  of  the  circuit  court  of  appeals 
are  made  final  in  all  proceedings  and  causes  arising  under  the  bank- 
ruptcy act  and  in  all  controversies  arising  in  such  proceedings  and 
causes,^^  in  all  causes  arising  under  the  employers'  liability  aet,^°  and 
the  safety  appliance  act,^^  the  limited  hours  of  service  act,^^  and  under 
all  amendments  or  supplements  to  these  acts,  past  and  future, ^^  and  also 
in  all  cases  coming  from  the  courts  of  our  possessions  in  the  West  In- 


depended  wholly  on  diverse  citizenship. 
Missouri,  K.  &  T.  E.  Co.  v.  Wulf,  226 
U.  S.  570,  33  Sup.  Ct.  135,  57  L.  ed. 
355,  Ann.  Cas.  1914B,  134;  Northern 
Pae.  R.  Co.  v.  Soderberg,  188  U.  S.  526, 
23  Sup.  Ct.  365,  47  L.  ed.  575;  Howard 
V.  United  States,  184  U.  S.  676,  681, 
22  Sup.  Ct.  543,  46  L.  ed.  754;  Sonnen- 
theil  V.  Christian  Moerlein  Brewing 
Co.,  172  U.  S.  401,  19  Sup.  Ct.  233,  43 
L,   ed.   492. 

[d]  This  provision  does  not  affect 
the  right  of  a  direct  review  by  the 
supreme  court  in  any  case  in  which 
the  jurisdiction  of  the  federal  court 
trying  the  case  is  in  issue.  St.  Louis 
Cotton  Compress  Co.  v.  American  Cot- 
ton Co.,  125  Fed.  196,  201,  60  C.  C.  A. 
80. 

82.  See  act  referred  to  in  preced- 
ing note. 

[a]  This  provision  does  not  apply- 
to  a  suit  by  the  United  States  to  can- 
cel a  patent,  and  an  appeal  will  lie  to 
the  supreme  court  from  a  decree  of  the 
court  of  appeals  in  such  case.  United 
States  r.  American  Bell  Tel.  Co.,  159  U. 
S.  548,  16  Sup.  Ct.  69,  40  L.  ed.  255. 

83.  Act  of  Jan.  28,  1915,  c.  22,  §2, 
38  St.  at  L.  803;  Comji.  St.  1916,  §1120. 
See  also  Hutchinson,  Pierce  &  Co.  v. 
Loewy,  217  U.  S.  457,  30  Sup.  Ct.  613, 
54  L.  ed.  838,  under  act  Feb.  20,  1905, 
c.  592,  §§17  and  18,  33  St.  at  L.  724. 

[a]     Under  former  acts  Ihe  contrary 
was  the  case  Sec  the  following:  G.  & 
C.  Mcrriam  Co.  f.  Syndicate  Pub.  Co 
237  U.  S.  618,  35  Sup.  Ct.  708,  59  L.  ed. 
11 48,  and  cases  cited. 

84.  Act  March  .3,  1911,  c.  231.  §128 
36  St.  at  L.  1133;  Conip.  St.  1916! 
§1120.  ' 

85.  See  act  cited  in  previous  note, 
and  also  American  Sugar  Kef.  Co  v 
United  States,  211  U.  S.  155,  29  Sup. 
Ct.  89,  53  L.  ed.  129.  ^ 
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86.  See  act  referred  to  in  previous 
note,  and  also  MacFadden  v.  United 
States,  213  U.  S.  288,  29  Sup.  Ct.  490, 
53  L.  ed.  801. 

[a]  A  writ  of  scire  facias  upon  a 
recognizance  to  answer  a  criminal 
charge  is  a  case  arising  under  the 
criminal  laws,  even  if  it  is  technically 
a  civil  action.  Hunt  v.  United  States, 
166  U.  S.  424,  17  Sup.  Ct.  609,  41  L.  ed. 
1063. 

87.  See  act  referred  to  in  previous 
note  and  also  the  title   "Admiralty." 

[a]  Proceedings  for  the  limitation 
of  liability  of  shipowners.  Oregon  E, 
&  N.  Co.  V.  Balfour,  179  U.  S.  55,  21 
Sup.  Ct.  28,  45  L.  ed.  82. 

88.  Act  March  3,  1911,  c.  231,  §134, 
36  St.  at  L.  1134.  See  also  Alaska 
Pacific  Fisheries  v.  Alaska,  249  U.  S. 
53,  39  Sup.  Ct.  208,  63  L.  ed.  474,  even 
though  involving  a  constitutional  ques- 
tion. 

[a]  Subject  to  the  power  of  the 
court  to  certify  questions  to  the  su- 
preme court.  See  Jud.  Code,  §134,  and 
Alaska  Pacific  Fisheries  v.  Alaska,  249 
U.  S.  53,  39  Sup.  Ct.  208,  63  L.  ed.  474. 
See  also  the  title  "Case  and  Question 
Certified,  Reserved,  or  Reported." 

89.  Act  Jan.  28,  1915,  c.  22,  §4,  38 
St.  at  L.  804;  Comp.  St.  1916,  §1120a; 
Central  Trust  Co.  r.  Lueders  &  Co.,  239 
U.  S.  11,  36  Sup.  Ct.  1,  60  L.  ed.  119, 
even  though  involving  a  constitutional 
question. 

90.  Act  Sept.  6,  1916,  c.  448,  §2,  39 
St.  at  L.  727;  Comp.  St.  1916,  §1120a; 
Carolina,  C.  &  O.  R.  Co.  v.  Stroup,  244 
U.  S.  649,  37  Sup.  Ct.  743,  61  L.  ed. 
1371. 

91.  See  preceding  note. 

92.  See   preceding  note. 

93.  See    preceding   note. 
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dies.^*  It  has  also  been  held  that  the  action  of  the  circuit  courts  of 
appeals  in  cases  brought  to  it  from  the  supreme  courts  of  Hawaii  and 
Forto  Kico  respectively,  and  not  involving  a  federal  question  or  di- 
versity of  citizenship,  cannot  be  reviewed  in  the  supreme  court  by  writ 
of  error  or  appeal.®^ 

Where  the  decision  of  the  circuit  court  of  appeals  in  the  main  suit  is 
final,  it  is  also  final  in  ancillary  proceedings,^'^  and  proceedings  in  inter- 
vention.^' On  the  other  hand,  where  it  is  reviewable  in  the  main  suit, 
it  is  likewise  reviewable  by  the  supreme  court  in  the  ancillary  proceed- 
ings.^® 

The  test  in  general,  of  whether  a  judgment  or  decree  of  the  circuit 
court  of  appeals  is  reviewable  by  the  supreme  court  is  the  source  of  the 
jurisdiction  of  the  trial  court,  whether  such  jurisdiction  rests  upon  the 
character  of  the  parties  or,  with  the  statutory  exceptions,  upon  the  na- 
ture of  the  case.^^  If  the  jurisdiction  of  the  trial  court  is  originally 
invoked  solely  on  a  ground  which  would  not  of  itself  make  the  case 
subject  to  direct  review  by  the  supreme  court  and  the  case  is  taken  to 
the  circuit  court  of  appeals,  its  decision  is  none  the  less  final  because, 
by  reason  of  questions  arising  during  the  progress  of  the  cause,  the 
ease  might  have  been  taken  directly  to  the  supreme  court  in  the  first 
instance.^    But  if  the  jurisdiction  of  the  trial  court  is  shown  by  plain- 


94.  Clen  f.  Jorgensen  (C.  C.  A.)> 
265  Fed.  120. 

95.  Inter-Island  Steam  Nav.  Co.  v. 
Ward,  242  U.  S.  1,  37  Sup.  Ct.  I,  61  L. 
ed.  113,  even  though  such  cases  are  not 
by  the  terms  of  the  judicial  code,  made 
final  in  the  circuit  court  of  appeals. 

96.  Arkadelphia  Milling  Co.  v.  St. 
Louis  S.  VV.  E.  Co.,  249  U.  S.  134,  39 
Sup.  Ct.  237,  63  L.  ed.  517;  Eouse  v. 
Hornsby,  161  U.  S.  588,  16  Sup.  Ct. 
610,  40  L.  ed.  817;  Carey  v.  Houston 
&  T.  C.  K.  Co.,  161  U.  S.  115,  16  Sup. 
Ct.  537,  40  L.  ed.  638;  Gregory  v.  Van 
Ee,  160  U.  S.  643,  16  Sup,  Ct.  431,  40 
L.  ed.  566;  Eouse  v.  Letcher,  156  U.  S. 
47,  15  Sup.  Ct.  266,  39  L.  ed.  341.  See 
supra,  II,  A,  4,  b;  II,  H,  4,  a. 

[a]  Where  jurisdiction  ia  the  main 
case  depends  on  diversity  of  citizen- 
ship, (1)  its  judgments  and  decrees  in 
ancillary  proceedings  are  also  final 
(Pope  v.  Louisville,  N.  a.  &  C.  E.  Co., 
173  U.  S.  573,  19  Sup.  Ct.  500,  43  L.  ed. 
814),  and  (2)  this  is  true  though  an- 
other ground  of  jurisdiction  is  devel- 
oped in  the  course  of  the  proceedings. 
Pope  V.  Louisville,  N.  A.  &  C.  E.  Co., 
173  U.  S.  573,  19  Sup.  Ct.  500,  43  L.  ed. 
814. 

97.  Shulthis  v.  McDougal,  225  JJ.  S. 
561,  32   Sup.   Ct.   704,  56   L.   ed.   1205; 

86 


Eouse  V.  Letcher,  156  U.  S.  47,  15  Sup. 
Ct.  266,  39  L,  ed.  341. 

[a J  This  is  true  though  another 
ground  of  jurisdiction  is  developed  in 
the  course  of  the  proceedings.  St.  Louis, 
K.  C.  &  C.  E.  Co.  v.  Wabash  E.  Co., 
217  U.  S.  247,  30  Sup.  510,  54  L.  ed. 
752,  holding  that  the  rule  applies  to  a 
petition  to  enforce  rights  granted  by 
the  decree  in  intervention. 

98.  Eichel  r.  United  States  Fid.  & 
Guar.  Co.,  245  U.  S.  102,  38  Sup.  Ct. 
47,  62  L.  ed.  177. 

99.  Memphis  V.  Cumberland  Tel. 
Co.,  218  U.  S.  624,  31  Sup.  Ct.  115,  54 
L.  ed.  1185;  MacFadden  v.  United 
States,  213  U.  S.  288,  29  Sup.  Ct.  490, 
53  L.  ed.  801;  Huguley  Mfg.  Co.  v. 
Galeton  Cotton  Mills,  184  U.  S.  290, 
22  Sup.  Ct.  452,  46  L.  ed.  546  (juris- 
diction as  originally  invoked);  Amer- 
ican Sugar  Eefining  Co.  r.  New  Orleans, 
181  U.  S.  277,  280,  21  Sup.  Ct.  646,  45 
L.  ed.  859. 

[a]  Whether  jurisdiction  does  or 
does  not  depend  solely  on  diverse  cit- 
xzenship  is  to  be  determined  by  an  in- 
spection of  the  plaintiff's  declaration 
in  the  court  below.  Florida  C.  &  P. 
E.  Co.  V.  Bell,  176  U.  S.  321,  20  Sup. 
Ct.  399,  24  L.  ed.  486. 

1.  Union  Trust  Co.  v.  Westhus,  228 
U.  S.  519,  33  Sup.   Ct.   593,   57  L.   ed. 
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tiff's  statement  of  the  case  to  rest  upon  two  distinct  grounds,  one  where 
the  appellate  jurisdiction  of  the  court  of  appeals  is  made  final  and  one 
where  it  is  not,  the  latter  ground  controls  and  the  judgment  or  decree 
of  the  court  of  appeals  is  reviewable  by  the  supreme  court.^  Thus,  such 
judgment  or  decree  is  reviewable  where  the  jurisdiction  is  invoked 
both  on  the  ground  that  the  case  is  one  arising  under  the  constitution 
or  laws  of  the  United  States  and  also  that  it  is  a  revenue  case,^  or  is 


947,  after  decision  by  circuit  court  of 
appeals  and  remand  to  trial  court, 
though  constitutional  question  raised. 
See  Southern  Pac.  Co.  v.  Stewart,  245 
U.  S.  359,  38  Sup.  Ct.  130,  62  L.  ed. 
345. 

[a]  Thus,  (1)  if  the  jurisdiction  of 
the  trial  court  is  invoked  by  the  plain- 
tiff-solely  on  the  ground  of  diverse 
citizenship,  the  judgment  or  decree  of 
the  court  of  appeals  is  not  reviewable 
by  the  supreme  court  though  other 
grounds  of  jurisdiction  subsequently 
develop.  Shuithis  f.  MeDougal,  225  U. 
S.  561,  32  Sup.  Ct.  704,  56  L.  ed.  1205 
(regardless  of  questions  that  may  have 
been  brought  into  the  suit  by  the  an- 
swers or  in  the  course  of  the  subse- 
quent proceedings) ;  Spencer  v.  Duplan 
Silk  Co.,  191  U.  S.  526,  24  Sup.  Ct.  174, 
48  L.  ed.  287  (though  unsuccessful  de- 
fendant subsequently  invokes  the  con- 
stitution or  laws  of  the  United  States); 
Iluguley  Mfg.  Co.  v.  Galeton  Cotton 
Mills,  184  U.  S.  290,  295,  22  Sup.  Ct. 
452,  46  L.  ed.  546;  American  Sugar 
Refining  Co.  v.  New  Orleans,  181  U.  S. 
277,  21  Sup.  Ct.  646,  45  L.  ed.  859 
(thoughi  a  constitutional  question  is 
raised  by  way  of  defence);  Pope  V. 
Louisville,  N.  A.  &  C.  R.  Co.,  173  U.  S. 
572,  19  Sup.  Ct.  500,  43  L.  ed.  814; 
Third  St.  &  S.  R.  Co.  V.  Lewis,  173 
U.  S.  457,  19  Sup.  Ct.  451,  43  L.  ed. 
766;  Ex  parte  Jones,  164  U.  S.  691, 
17  Sup.  Ct.  222,  41  L.  ed.  601;  Press 
Pub.  Co.  r.  Monroe,  164  U.  S.  105,  17 
Sup.  Ct.  40,- 41  L.  ed.  367;  Borgmeyer 
r.  Idler,  159  U.  S.  408,  16  Sup.  Ct.  34, 
40  L.  ed.  199;  Colorado  Cent.  Consol. 
Min.  Co.  tv  Turck,  150  U.  S.  138,  14 
Sup.  Ct.  35,  37  L.   ed.  1030.     So  also, 

(2)  if  the  jurisdiction  of  the  trial 
court  is  invoked,  because  the  ease 
arises  under  the  criminal  laws  of  the 
United  States  (MacFadden  v.  United 
States,  213  U.  S.  288,  293,  29  Sup.  Ct. 
490,  53  L.  od.  801 ;  Cary  Mfg.  Co.  v. 
Acme  Flexible  Clasp  Co.,  187  U  S 
427,  23  Sup.  Ct.  211,  47  L.  ed.  244),  or 

(3)  under  the  patent  laws  (Cary  Mfg. 
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Co.  V.  Acme  Flexible  Clasp  Co.,  187  U. 
S.  427,  23  Sup.  Ct.  211,  47  L.  ed.  244), 
the  judgment  or  decree  of  the  court  of 
appeals  is  not  reviewable  though  other 
grounds  of  jurisdiction  are  developed, 
as  where  the  constitutional  rights  of 
the  plaintiff  in  error  are  claimed  to 
have  been  violated. 

[b]  If  a  case  is  remoyed.  to  the 
federal  court  on  the  sole  ground  of 
diversity  of  citizenship,  the  fact  that 
a  federal  question  was  also  involved 
and  that  removal  might  have  been  (but 
was  not)  based  upon  the  latter  ground 
does  not  give  the  supreme  court  juris- 
diction to  review  by  writ  of  error  the 
decision  of  the  circuit  court  of  appeals. 
Southern  Pac.  Co.  v.  Stewart,  245  U.  S. 
359,  38  Sup.  Ct.  130,  62  L.  ed.  345. 

2.  Christiansen  v.  King  County,  239 
U.  S.  356,  36  Sup.  Ct.  114,  60  L.  ed. 
327;  Vicksburg  v.  Henson,  231  U.  S. 
259,  34  Sup.  Ct.  95,  58  L.  ed.  209; 
Standard  Paint  Co.  v.  Trinidad  Asphalt 
Mfg.  Co.,  220  U.  S.  446,  31  Sup.  Ct. 
456,  55  L.  ed.  536;  MacFadden  v. 
United  States,  213  U.  S.  288,  29  Sup. 
Ct.  490,  53  L.  ed.  801;  Huguley  Mfg. 
Co.  V.  Galeton  Cotton  Mills,  184  U.  S. 
290,  22  Sup.  Ct.  452,  46  L.  ed.  546. 

[a]  Propositions  as  to  grounds  other 
than  diverse  citizenship  may  be  certi- 
fied in  such  case,  or  the  final  judg- 
ment of  the  court  of  appeals  may  be 
reviewed  by  writ  of  error  or  appeal. 
American  Sugar  Refining  Co.  v  New 
Orleans,  181  U.  S.  277,  281,  21  Sup. 
Ct.  646,  45  L.  ed.  859. 

[b]  The  grounds  of  jurisdiction  as- 
serted in  the  bill  or  petition  control, 
regardless  of  questions  arising  in  the 
subsequent  progress  of  the  case.  Lovell 
V.  Newman  &  Son,  227  U.  S.  412,  33 
Sup.  Ct.  375,  57  L.  ed.  577;  Shuithis 
V.  MeDougal,  225  U.  S.  561,  32  Sup.  Ct. 
704,  56  L.  ed.  1205;  McFadden  v. 
United  States,  213  U.  S.  288,  29  Sup. 
Ct.  490,  53  L.  ed.  801. 

3.  Altman  &  Co.  v.  United  States, 
224  U.  S.  583,  32  Sup.  Ct.  593,  56  L.  ed. 
894;      Spreckels  Sugar  Refining  Co.  v. 
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between  citizens  of  different  states,^  or  where  jurisdiction  is  invoked 
as  to  one  of  two  defendants  on  the  ground  that,  as  to  him,  the  cause  of 
action  arose  under  the  laws  of  the  United  States,  though  jurisdiction 
as  to  the  other  defendant  w^as  dependent  on  diverse  citizenship.^  It 
must,  however,  appear  that  the  question  the  presence  of  which  is 
claimed  to  warrant  a  review  by  the  supreme  court  was  really  and  sub- 
stantially involved  f  it  is  not  enough  that  it  may  be  inferred  argument- 
atively  from  the  plaintiff's  pleading,'^  or  that  he  has  alleged  in  terms 
that  the  case  is  one  arising  under  the  constitution  and  laws  of  the 
United  States,  where  the  facts  alleged  do  not  show  it  to  be  such.^ 

(VII.)  Canal  Zone.  —  The  act  providing  for  the  method  of  review  of 
the  judgments  of  the  district  court  of  the  canal  zone  by  the  circuit 
court  of  appeals  of  the  fifth  district,  makes  its  appellate  jurisdiction 
"subject  to  the  right  of  review  or  appeal  to  the  supreme  court  of  the 
United  States  as  in  other  cases  authorized  by  law."^ 

c.  Jurisdiction  To  Revieiv  Judgments  of  State  Courts. —  (I.)  In  Gen- 
eral.— The  provisions  of  the  constitution"  which  give  the  supreme  court 
appellate  jurisdiction  in  certain  cases  are  broad  enough  to  authorize  a 
review  by  it  of  the  judgments  and  decrees  of  the  state  courts  in  the 
cases  so  enumerated.^^    In  view  of  the  further  provision  that  its  ap- 


MeClain,    192    U.    S.    397,    24   Sup.    Ct. 
376,  48  L.   ed.  496. 

4.  Harriman  Nat.  Bank  v.  Seldom- 
ridge,  249  U.  S.  1,  39  Sup.  Ct.  244,  63 
L.  ed.  443  J  Chaloner  v.  Sherman,  242 
U.  S.  455,  37  Sup.  Ct.  136,  61  L.  ed. 
427;  Lovell  V.  Newman  &  Son,  227 
U.  S.  412,  33  Sup.  Ct.  375,  57  L.  ed. 
577;  Henningsen  v.  U.  S.  Fid.  &  Guar. 
Co.,  208  U.  S.  404,  28  Sup.  Ct.  389,  52 
L.  ed.  547;  Northern  Pac.  E.  Co.  V. 
Soderberg,  188  U.  S.  526,  23  Sup.  Ct. 
365,  47  L.  ed.  575;  Howard  v.  United 
States,  184  U.  S.  676,  681,  22  Sup.  Ct. 
543,  46  L.  ed.  754.  See  Norton  v. 
Whiteside,  239  U.  S.  144,  36  Sup.  Ct. 
97,  60  L.  ed.  186;  Missouri,  K.  &  T. 
R.  Co.  t:  Wulf,  226  U.  S.  570,  33  Sup. 
Ct.  135,  57  L.  ed.  355,  Ann.  Cas.  1914B, 
134. 

[a]  Suit  to  quiet  title  involving  ap- 
plication of  treaty  and  laws  of  United 
States.  Wilson  Cvp^ress  Co.  v.  Del 
Pozo,  236  U.  S.  635,  35  Sup.  Ct.  446, 
59  L.  ed.  758. 

5.  Sonnentheil  v.  Christian  Moer- 
lein  Brewing  Co.,  172  U.  S.  401,  19  Sup. 
Ct.  233,  43  L.  ed.  492. 

6.  Delaware,  L.  &  W.  R.  Co.  v.  Yur- 
konis,  238  U.  S.  439,  35  Sup.  Ct.  902, 
59  L.  ed.  1397;  Empire  State-Idaho 
Min.  &  Devel.  Co.  v.  Hanley,  198  U.  S. 
292,  298,  25  Sup.  Ct.  691,  49  L.  ed. 
1056;  Arbuckle  v.  Blackburn,  191  U. 
S.  405,  24  Sup.  Ct.  148,  48  L.  ed.  239. 


See  Butte  &  Superior  Copper  Co.  v. 
Clark-Montana  Realty  Co.,  249  U.  S. 
12,  39  Sup.  Ct.  231,  63  L.  ed.  447,  and 
supra,  II,  H,  4,  b,  (I),  (D),  (3),  (b). 
[a]  Claim  of  federal  question  must 
not  be  devoid  of  merit  because  frivol- 
ous or  foreclosed  by  previous  decisions. 
G.  &  C.  Merriam  Co.  v.  Syndicate  Pub. 
Co.,  237  U.  S.  618,  35  Sup.  Ct.  708,  59 
L.  ed.  1148,  and  see  supra,  II,  H,  4,  b, 
(I),  (D),  (3),  (b);  infra,  II,  H,  4,  c, 
(II),    (H.) 

7.  Lovell  V.  Newman  &  Son,  227  U. 
S.  412,  33  Sup.  Ct.  375,  57  L.  ed.  577; 
Shulthis  v.  McDougal,  225  U.  S.  561, 
32  Sup.  Ct.  704,  56  L.  ed.  1205.  See 
Louisville  &  N.  R.  Co.  v.  Western  Union 
Tel.  Co.,  237  U.  S.  300,  35  Sup.  Ct.  598, 
59  L.  ed.  965;  Roman  Catholic  Church 
V.  Pennsylvania  R.  Co.,  237  U.  S.  575, 
35  Sup.  Ct.  729,  59  L.  ed.  1119. 

8.  Norton  v.  Whiteside,  239  U.  S. 
144,  36  Sup.  Ct.  97,  60  L.  ed.  186; 
McCormick  v.  Oklahoma  City,  236  U. 
S,  657,  35  Sup.  Ct.  455,  59  L.  ed.  771. 

9.  See  Act  Aug.  24,  1912,  c.  390, 
§9,  37  St.  at  L.  565. 

10.  Art.  Ill,  §2. 

11.  In  cases  arising  under  the  con- 
stitution, laws,  and  treaties  of  the 
United  States.  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Taylor,  210  U.  S.  281,  28  Sup. 
Ct.  616,  52  L.  ed.  1061;  Cohen  f.  Vir- 
ginia, 6  Wheat.   (U.  S.)   264,  413,  5  L. 
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pellate  jurisdiction  must  be  exercised  with  such  exceptions,  and  subject 
to  such  regulatjons  as  the  congress  shall  make/-  its  jurisdiction  to 
review  the  judgments  and  decrees  of  state  courts  extends  only  to  the 
cas'es  enumerated  in  the  acts  of  congress  on  the  subject,  even  though  a 
wider  jurisdiction  might  be  permitted  under  the  constitutional  grant 
of  power.^^ 

(n.)  statutory  Provisions. —  (A..)  In  General. — The  judicial  code  as 
amended  in  1916,  authorizes  the  supreme  court  to  review,  upon  a  writ 
of  error,  certain  final  judgments  or  decrees  in  suits  in  state  courts,  in 
which  certain  specified  federal  questions  are  raised.^*  It  also  authorizes 
the  supreme  court  by  certiorari  or  otherwise  to  require  to  be  certified 
to  it  for  review  certain  other  final  judgments  of  such  courts  involving 
the  same  and  some  other  federal  questions,  with  the  same  effect  as  if 
brought  up  by  writ  of  error.^^  The  difference  between  the  two  remedies 
is  that  writ  of  error  is  allowed  as  of  right  in  the  cases  in  which  the 
statute  makes  it  an  appropriate  remedy,  while  certiorari  is  granted  or 
refused  in  the  exercise  of  the  court's  discretion. ^"^    The  question  of  citi- 


ed.    257.     Martin    v.    Hunter's    Lessee, 
1    Wheat.   (U.  S.)    304,  4  L.  ed.  97. 

12.  Const.  Art.  Ill,  §  2;  St.  Louis, 
L  M.  &  S.  K.  Co.  V.  Taylor,  210  U.  S. 
281,  28  Sup.  Ct.  616,  52  L.  ed.  616. 

13.  Waters-Pierce  Oil  Co.  v.  Texas, 
212  IT.  S.  86,  97,  29  Sup.  Ct.  220,  53 
L.  ed.  417;  St.  Louis,  L  M.  &  S.  R.  Co. 
r.  Taylor,  210  U.  S.  281,  28  Sup.  Ct. 
616,  52  L.  od.  1061. 

[a]  Eight  of  review  is  specifically 
limited  by  the  terms  of  the  statute. 
Appleby  r.  Buffalo,  221  U.  S.  524,  31 
Sup.   Ct.   699,  55  L.  ed.   838. 

14.  See  Jud.  Code,  §  237,  as  amended 
by  Act  Sept.  6,  1916,  c.  448,  §2,  39  St. 
at  L.  726,  Comp.  St.  1916,  §1214,  and 
infra,  this  section. 

[a]  The  statu^te  further  provides 
that  such  judgment  or  decree  may  be 
reversed  or  affirmed,  and  that  "the 
writ  shall  have  the  same  effect  as  if 
the  .iudgment  or  decree  complained  of 
had  been  rendered  or  passed  in  a  court 
of  the  United  States.  The  supreme 
court  may  reverse,  modify,  or  affirm 
the  judgment  or  decree  of  such  state 
court,  and  may,  at  their  discretion, 
award  execution,  or  remand  the  same 
to  the  court  from  which  it  was  removed 
by  the  writ."  See  Stanley  v.  Schwalby, 
102  U.  S.  255,  279,  16  Sup.  Ct.  754, 
40  L.  pd.   960,  and   cases  therein  cited 

fb]  By  Writ  of  Error.  —  See  Stein- 
feld  r.  Zcckendorf,  239  U.  S.  26,  36 
Sup.  Ct.  14,  60  L.  ed.  125. 
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What  is  a  suit,  see  infra,  II,  H,  4, 
c,   (II),   (B). 

What  are  federal  questions,  see 
infra,  II,  H,  2,  c,   (II),   (G). 

As  to  the  effect  of  the  amendment  of 
1916>  see  infra,  II,  H,  4,  c,  (II),   (G). 

15.  See  act  cited  in  previous  note 
and  also  infra,  this  section. 

[a]  The  words  "or  otherwise"  in 
the  phrase  "by  certiorari  or  other- 
wise," add  nothing  of  substance  to 
the  thought  expressed  by  the  act  of 
1916.  Chicago  Great  West.  R.  Co.  v. 
Basham,  249  U.  S.  164,  39  Sup.  Ct.  213, 
63   L.  ed.  534. 

[b]  The  saving  clause  in  the  act  of 
1916  preserving  for  a  period  of  six 
months  the  previously  existing  method 
of  review  in  respect  of  judgments 
entered  before  the  act  took  effect,  ap- 
plies only  to  judgments  which  had  be- 
come final  before  the  act  became  effec- 
tive. Andrews  V.  Virginian  R.  Co.,  248 
TJ.  S.  272,  39  Sup.  Ct.  101,  63  L.  ed. 
236;  Chicago  Great  West.  R.  Co.  v. 
Basham,  249  U.  S.  164,  39  Sup.  Ct.  213, 
63  L.  ed.  534.  See  infra,  II,  H,  4,  c, 
(11),    (E). 

16.  See  Ireland  v.  Woods,  246  U.  S. 
323,  38  Sup.  Ct.  319,  62  L.  ed.  745; 
Philadelphia  &  R.  Coal  &  Iron  Co.  v. 
Gilbert,  245  U.  S.  162,  38  Sup.  Ct.  58, 
62  L.  ed.  221;  and  the  titles  "Cer- 
tiorari" and  "Writ  of  Error." 
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zenship  is  immaterial.^'  The  jurisdiction  exists  in  criminal  cases/^  in 
habeas  corpus  proceedings/^  and  in  suits  to  Avhich  the  United  States 
is  a  party.^° 

(B.)  What  Is  a  Suit. —  The  term  "suit,"  as  used  in  the  statute,  has 
been  defined  to  be  "any  proceeding  in  a  court  of  justice  by  which  an 
individual  pursues  that  remedy  in  a  court  of  justice  which  the  law  af- 
fords him.  "2^  It  includes  proceedings  to  obtain  writs  of  prohibition^^ 
and  mandamus.^^ 

(C.)  Must  Be  a  Judgment  op.  Decree  of  a  Court. — There  must  be  a  judg- 
ment or  decree  of  a  court ;  a  mere  order  of  a  judge  at  chambers  is  not 
reviewable.^* 

(D.)  Highest  State  Couet.— To  warrant  a  review  the  judgment  or  de- 
cree must  be  that  of  the  highest  court  of  the  state  in  which  a  decision 
in  the  suit  could  be  had.-^  It  is  immaterial  M'hether  it  is  rendered  in 
the  exercise  of  original  or  appellate  jurisdiction, ^^  provided  it  has  be- 
come final.-^  Though  review  by  a  higher  court  is  discretionary  with 
such  court,  its  discretion  must  be  invoked.-^   Whether  the  state  appel- 


17.  Barrington  f.  Missouri,  205  IT. 
S.  483,  27  Sup.  Ct.  582,  51  L.  ed.  890; 
French  v.  Hopkins,  124  U.  S.  524,  8 
Sup.  Ct.  589,  31  L.  ed.  536. 

18.  Cohen  r.  Virginia,  6  Wheat. 
(U.  S.),  264,  5  L.  ed.  257. 

19.  Tinsley  f.  Anderson,  171  U,  S. 
101,  18  Sup.  Ct.  805,  43  L.  ed.  91. 

20.  See  infra,  this  note,  and  Stanley 
V.  Sehwalbv,  162  U.  S.  255,  278,  16  Sup. 
Ct.  754,  40  L.  ed.  960. 

21.  Weston  v.  City  Council  of 
Charleston,  2  Pet.  (U.  S.)  449,  464,  7  L. 
ed.  481,  wherein  Chief  Justice  Marshall 
says  that  the  term  suit  "is  a  very 
comprehensive  one  *  *  *.  The  modes 
of  proceeding  may  be  various,  but  if  a 
right  is  litigated  between  the  parties 
in  a  court  of  justice,  the  proceeding 
by  which  the  decision  of  the  court  is 
sought  is  a  suit."  Quoted  with  approval 
in  Upshur  County  v.  Rich,  135  U.  S. 
467,  474,  10  Sup.  Ct.  651,  34  L.  ed.  196. 
See  also  supra,  I,  B,  2,  and  II,  a. 

22.  Weston  v.  City  Council  of 
Charleston,  2  Pet.  (U.  S.)  449,  464,  7 
L.  ed.  481. 

23.  Hartman  v.  Greenhow,  102  U. 
S.  672,  675,  26  L.  ed.  271,  final  judg- 
ment denying  an  application  for  a  writ 
of  mandamus  is  reviewable. 

24.  McKnight  V.  James,  155  U.  S. 
685,  15  Sup.  Ct.  248,  39  L.  ed.  310, 
where,  under  the  state  law,  it  is  not 
regarded  as  a  judgment  or  decree  of 
the    court. 

See   14   Standard   Proc.    763. 


25.  Hiawassee  Eiv.  Power  Co.  v. 
Carolina-Tennessee  Power  Co.  (U.  S.), 
40  Sup.  Ct.  330;  McKnight  v.  James, 
155  U.  S.  685,  15  Sup.  Ct.  248,  39  L.  ed. 
310;  Fisher  v.  Perkins,  122  U.  S.  522, 
7  Sup.  Ct.  1227,  30  L.  ed.  1192. 

[a]  It  is  not  essential  that  the 
judgment  or  decree  be  that  of  the 
highest  court  actually  existing  in  the 
state,  (1)  but  the  judgment  or  decree 
of  a  subordinate  court  is  reviewable, 
where,  under  the  state  law,  it  is  the 
highest  state  court  in  which  the  parti- 
cular case  is  cognizable.  Kentucky  v. 
Powers,  201  U.  S.  1,  37,  26  Sup.  Ct. 
387,  50  L.  ed.  633;  Gregory  v.  Mc- 
Veigh, 23  Wall.  (U.  S.)  294,  306,  23  L. 
ed.  156;  Downham  v.  Alexandria,  9 
Wall.  (U.  S.)  659,  19  L.  ed.  807;  Cohen 
V.  Virginia,  6  Wheat.  (U.  S.)  264,  5  L. 
ed.  257.  (2)  But  to  warrant  a  review 
in  such  case  it  must  affirmatively  ap- 
pear on  the  face  of  the  record  that  a 
decision  could  not  have  been  had  in 
the  highest  state  court.  Mullen  r. 
Western  Union  Beef  Co.,  173  U.  S.  116, 
19  Sup.  Ct.  404,  43  L.  ed.  635;  Fisher 
r.  Perkins,  122  U.  S.  522,  7  Sup.  Ct. 
1227,  30  L.  ed.  1192. 

26.  Hartman  v.  Greenhow,  102 
U.  S.  672,  676,  26  L.  ed.  271,  judgment 
of  highest  state  court  denying  an  ap- 
plication for  mandamus  made  directly 
to  it  is  reviewable. 

27.  See  infra,  II,  H,  4,  c,  (II),  (E). 

28.  Stratton  v.  Stratton,  239  U.  S. 
55,  36  Sup.  Ct.  26,  60  L.  ed.  142. 
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late  court  rightfully  assumed  jurisdiction  is  a  matter  of  state  law  which 
cannot  be  questioned  by  the  United  States  supreme  court.^^ 

Where  the  highest  court  of  a  state  refuses  to  exercise  jurisdiction  to  review 
the  judgment  or  decree  of  a  lower  court,  the  latter  court  is  the  highest 
state  court  to  which  the  case  can  be  carried,  and  its  judgment  or  de- 
cree may  be  directly  reviewed  by  the  federal  supreme  court.^" 

Remand  by  Appellate  Court.  —  Where  on  appeal  or  error,  a  case  is  re- 
manded by  the  highest  state  court  to  an  inferior  court  for  further  pro- 
ceedings according  to  law,  the  federal  supreme  court  cannot  review  a 
subsequent  judgment  or  decree  by  such  inferior  court  even  though  it 
is  the  necessary  result  of  such  previous  decision  by  the  highest  state 
court,^^  and  though  the  highest  state  court  would  refuse  to  reconsider 
its  former  decision  and  would  affirm  the  judgment  or  decree  for  that 
reason  f-  but  the  defeated  party  must  again  take  the  case  to  the  high- 
est state  court,  or  at  least  attempt  to  do  so.^^  Where  the  highest  appel- 


29.  Pacific  Gas  &  Elee.  Co.  v.  Police 
Court  (U.  S.),  40  Sup.  Ct.  79. 

30.  Norfolk  &  S.  T.  Co.  v.  Virginia, 
225  U.  S.  264,  32  Sup.  Ct.  828,  56  L.  ed. 
1082;  Western  Union  Tel.  Co.  f.  Crovo, 
220  U.  S.  364,  31  Sup.  Ct.  399,  55  L.  ed. 
498;  Sullivan  v.  Texas,  207  U.  S.  416, 
28  Sup.  Ct.  215,  52  L.  ed.  274;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Elliott,  184 
U.  S.  530,  535,  22  Sup.  Ct.  446,  46  L.  ed. 
673;  Bergeniann  v.  Backer,  157  U.  S. 
655,  659,  15  Sup.  Ct.  727,  39  L.  ed.  45. 
Compare,  Sfratton  r.  Stratton,  239  U. 
S.  55,  36  Sup.   Ct.  26,  60  L.  ed.  142. 

[a]  Where  the  state  supreme  court 
denies  a  motion  to  require  the  certifi- 
cation to  it  of  the  record  from  the 
court  of  appeals  below,  the  latter  is 
the  highest  court.  Cuyahoga  R.  Power 
Co.  V.  Northern  Realty  Co.,  244  U.  S. 
300,  37  Sup.  Ct.  643,  61  L.  ed.  1153; 
Second  Nat.  Bank  v.  First  Nat.  Bank' 
242  U.  S.  600,  37  Sup.  Ct.  236,  61  L.  ed. 
518. 

[b]  The  state  court  of  appeals, 
•where  the  supreme  court  denies  an  ap- 
plication for  a  writ  of  error  to  review 
its  judgment  is  the  high  court  within 
meaning  of  rule.  El  Paso  &  S.  W.  R. 
Co.  V.  Eichel/  226  U.  S.  590,  33  Sup.  Ct. 
179,  57  L.  ed.  369;  Bacon  r.  Texas,  163 
U.  S.  207,  215,  16  Sup.  Ct.  1023,  41  L. 
ed.  132;  Stanley  v.  Schwalby,  162  U. 
S.  255,  269,  16  Sup.  Ct.  754,  40  L.  ed. 
960. 

fc]  Where  the  highest  state  court 
dismisses  an  appeal  or  writ  of  error 
for  dofofts  in  perfecting  it,  there  is  no 
ritrht  of  review.  Newman  r.  Gates, 
204  U.  S.  89,  27  Sup.  Ct.  220,  51  L.  ed. 
385. 
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[d]  The  highest  state  court  will  be 
deemed   to    have   declined   jurisdiction 

where  it  refuses  to  entertain  an  appeal 
or  allow  a  writ  of  error,  unless  it  af- 
firmatively appears  on  the  face  of  the 
record,  by  an  affirmance  in  express 
terms  of  the  judgment  or  decree  sought 
to  be  reviewed,  that  such  refusal  was 
an  exercise  by  it  of  jurisdiction  to  re- 
view the  case  on  the  merits.  Norfolk 
&  S.  T.  Co.  V.  Virginia,  225  U.  S.  264, 
32  Sup.   Ct.  828,   56  L.   ed.  1082. 

31.  Great  Western  Tel.  Co.  v.  Burn- 
ham,  162  U.  S.  339,  16  Sup.  Ct.  850,  40 
L.  ed.  991. 

[a]  Judgment  of  Trial  Court  After 
Remand.  —  Where  the  state  supreme 
court  reverses  a  judgment  overruling  a 
demurrer  to  an  answer  and,  upon  sug- 
gestion by  defendant  that  he  may  ask 
leave  to  amend,  remands  the  case  for 
further  proceedings  according  to  law, 
and  the  trial  court  thereupon  sustains 
the  demurrer,  and,  the  defendant  not 
moving  to  amend,  but  electing  to  stand 
on  _  his  answer,  gives  judgment  for 
plaintiff,  a  writ  of  errors  to  review 
such  judgment  will  be  dismissed.  Mc- 
Comb  r.  Knox  County  Com'rs.,  91  U.  S. 
1,  23  L.  ed.  185. 

As  to  finality  of  judgment  remand- 
ing case  for  further  proceedings,  see 
infra,  II,  H,  4,  c,   (II),   (E). 

32.  Great  Western  Tel.  Co.  v.  Burn- 
ham,  162  U.  S.  339,  16  Sup.  Ct.  850,  40 
L.  ed.  991. 

S3.  Great  Western  Tel.  Co.  i".  Burn- 
ham,  162  U.  S.  339,  16  Sup.  Ct.  850,  40 
L.  ed.  991,  he  must  at  least  present  a 
petition  for  leave  to  appeal. 
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late  court  affirms  the  judgment  of  the  trial  court  and  remands  the  case 
to  the  latter  for  execution  of  its,  the  appellate  court's,  judgment,  the 
writ  of  error  must  be  directed  to  the  appellate  rather  than  the  trial 
court  as  the  "highest"  eourt.^* 

(E.)  FrxAL  Judgment  or  Decree.— By  the  express  provisions  of  the 
statute  the  jurisdiction  is  limited  to  the  review  of  final  judgments  and 
decrees.^^  A  judgment  or  decree  is  final  within  the  meaning  of  this 
provision  when  it  finally  determines  the  particular  cause.^®  Finality  is 
to  be  determined  by  the  face  of  the  record  and  the  formal  character  of 
the  judgment  rendered  rather  than  by  its  effecl)  on  the  ultimate  rights 
of  the  parties."^  Hence  a  judgment  remanding  a  case  to  an  inferior 
court  for  further  proceedings  is  not  final  even  though  it  conclusively 
settles  the  rights  of  the  parties  in  further  proceedings  both  in  the  trial 
and  state  appellate  courts,^^  but  a  judgment  remanding  with  directions 


34.  Second  Nat.  Bank  v.  First  Nat. 
Bank,  242  U.  S.  600,  37  Sup.  Ct.  236, 
61  L.  ed.  518.  But  see  apparently 
contra,  Eothschild  v.  Knight,  184  U.  S. 
334,  339,  22  Sup.  Ct.  391,  46  L.  ed.  573; 
McDonald  v.  Massachusetts,  180  U.  S. 
311,  21  Sup.  Ct.  389,  45  L.  ed.  542.  See 
also  Great  Western  Tel.  Co.  v.  Burn- 
ham,  162  U.  S,  339,  16  Sup.  Ct.  850,  40 
L.  ed.  991. 

35.  Act  March  3,  1911,  c.  231,  §237, 
36  St.  at  L.  1156;  Louisiana  Nav.  Co. 
V.  Oyster  Com.,  226  U.  S.  99,  33  Sup. 
Ct.  78,  57  L.  ed.  138;  Newman  v. 
Gates,  204  U.  S.  89,  27  Sup.  Ct.  220, 
51  L.  ed.  385;  Clarke  v.  McDade,  165 
U.  S.  168,  17  Sup.  Ct.  284,  41  L.  ed. 
673;  Union  Mut.  Life  Ins.  Co.  v.  Kirch- 
off,  160  U.  S.  374,  16  Sup.  ,Ct.  318,  40 
L.  ed.  461;  Hartman  v.  Greenhow, 
102  U.  S.  672,  26  L.  ed.  271. 

[a]  The  vnrit  of  error  will  he  dis- 
missed where  the  record  does  not  con- 
tain the  final  judgment  to  which  it  is 
directed.  People  v.  Chicago,  226  IJ.  S. 
451,  33   Sup.  Ct.  178,  57  L.  ed.  295. 

[b]  Where  EcTiew  Is  by  Certiorari. 
Bruce  v.  Tobin.  245  U.  S.  18,  38  Sup. 
Ct.  7,  62  L.  ed.  123. 

36.  Detroit  &  M.  E.  Co.  v.  Michigan 
E.  E.  Com.,  240  U.  S.  564,  36  Sup.  Ct. 
424,  60  L.  ed.  802;  Weston  v.  Charles- 
ton, 2  Pet.  (U.  S.)  449,  464,  7  L.  ed. 
481. 

[a]  Judges  Ectually  Divided.  —  It  is 
none  the  less  final  because  it  is  ren- 
dered upon  an  equal  division  of  opinion 
among  the  judges  composing  the  court. 
Hartman  v.  Greenhow,  102  U.  S.  672, 
675.  26  L.  ed.  271.  See  the  title 
"Courts." 

37.  Bruce  v.  Tobin,  245  U.  S.  18,  38 


Sup.  Ct.  7,  62  L.  ed.  123;  Louisiana 
Nav.  Co.  V.  Oyster  Com.,  226  U.  S.  99, 
33  Sup.  Ct.  78,  57  L.  ed.  138. 

[a]  The  term  is  not  confined  to 
those  judgments  and  degrees  ia  which 
the  right  is  finally  decided  so  that  it 
can  never  again  be  litigated  between 
the  parties.  Weston  v.  Charleston,  2 
Pet.  499,  464,  7  L.  ed.  481.  See  Detroit 
&  M.  E.  Co.  r.  Michigan  E.  E.  Com., 
240  U.  S.  564,  36  Sup.  Ct.  424,  60  L.  ed. 
802;  Holmes  v.  Jennison,  14  Pet.  (U.  S.) 
540,  563,  10  L.   ed.  579. 

[b]  Prohibition  is  a  distinct  suit 
and  the  judgment  finally  disposing  of 
it  is  a  final  judgment  even  though  it 
does  not  determine  the  merits  of  the 
principal  suit.  Mt.  Vernon-Woodberry 
Cotton  Duck  Co.  v.  Alabama  I.  P.  Co., 
240  U.  S.  30,  36  Sup.  Ct.  234,  60  L.  ed. 
507. 

[c]  Judgment  awarding  writ  of 
mandate  to  enforce  order  of  railroad 
commission  is  final  though  it  leaves  the 
validity  of  such  order  to  be  tested,  as 
provided  by  statute,  in  a  suit  in  equity 
in  the  circuit  court.  Detroit  &  M.  E. 
Co.  V.  Michigan  E.  E.  Com.,  240  U.  S. 
564,  36  Sup.  Ct.  424,  60  L.  ed.  802. 

38.  Bruce  v.  Tobin,  245  U.  S.  18,  38 
Sup.  Ct.  7,  62  L.  ed.  123;  State  of 
Washington  ex  rel.  Grays  Harbor  Log. 
Co.  v.  Coats-Fordney  Log.  Co.,  243  U. 
S.  251,  37  Sup.  Ct.  295,  61  L.  ed.  702; 
Great  Western  Tel.  Co.  v.  Burnham, 
162  IJ.  S.  339,  16  Sup.  Ct.  850,  40  L.  ed. 
991;  Davis  v.  Crouch,  94  U.  S.  514, 
517,  24  L.  ed.  281;  Kimball  v.  Evans, 
93  IT.  S.  320,  23  L.  ed.  920.  See  Morgan 
V.  Thompson,  124  Fed.  203,  205,  59  C. 
C.   A.   672. 

[a]     A  judgment  of   affirmance,   on 
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to  enter  a  speciiied  judgment,  is  final.^^    It  seems  that  the  judgment  is 
not  final  until  the  power  to  grant  a  rehearing  or  review  has   been 

finally  determined/**  .  .     . 

(F.)  Who  May  Invoke  Jurisdiction.—  The  party  invoking  the  juris- 
diction of  the  supreme  court  must  be  interested  in  and  affected  ad- 
versely by  the  decision  of  the  state  court,*^  and  the  interest  must  be  of 
a  personal  and  not  of  an  official  nature.^^ 


a  second  appeal  after  reversal  and  re- 
mand for  a  new  trial,  is  the  only  final 
judgment  reviewable  by  the  supreme 
court  even  though  the  state  court  re- 
gards itself  as  bound  by  its  decision 
on  the  first  appeal  as  the  law  of  the 
case.  Coe  v.  Armour  Fertilizer  Works, 
237  U.  S.  413.  35  Sup.  Ct.  625,  59  L.  ed. 
1027;  Chesapeake  &  O.  E.  Co.  f.  Me- 
Cabe,  213  V.  S.  207,  214,  29  Sup.  Ct, 
430,  53  L.  ed.  765. 

[b]  Separate  Branch  of  Case.— In 
condemnation  proceedings,  the  affirm- 
ance, upon  certiorari,  of  the  judgment 
below  as  to  the  propriety  and  necessity 
of  the  condemnation,  and  the  remand- 
ing of  the  case  for  a  hearing  or  trial 
as  to  the  damages,  is  not  a  final  judg- 
ment, since  the  proceedings  to  de- 
termine the  public  necessity  of  the  tak- 
ing cannot,  under  the  laws  of  Wash- 
ington, be  regarded  as  a  distinct  and 
separate  branch  of  the  case  inpendent 
of  the  ascertainment  and  payment  of 
proper  compensation.  State  of  Wash- 
ington ex  rcl.  Grays  Harbor  Log.  Co.  v. 
Coats-Fordncv  Log.  Co.,  243  U.  S.  251, 
37  Sup.  Ct.  295,  61  L.  ed.  702,  refusing 
to  follow  Wheeling  &  B.  Bridge  Co.  v. 
Wheeling  Bridge  Co.,  138  U.  S.  287,  11 
Sup.  Ct.  301,  34  L.  ed.  967,  wherein  an 
opposite  conclusion  was  reached  on  the 
ground  that  the  proceedings  to  de- 
termine the  necessity  were  a  separate 
branch  of  the  case  in  which  an  appeal 
could  be  and  was  taken. 

Right  to  review  previous  decision 
which  is  law  of  case,  see  infra,  II,  H, 
4,  c,   (II),   (M). 

39.  Rio  'Grande  Western  R.  Co.  v. 
Stringham,  239  U.  S.  44,  36  Sup.  Ct.  5, 
60   L.   ed.   136. 

40.  Chicago  Great  Western  R.  Co.  v. 
Basham,  249  U.  S.  164,  39  Sup.  Ct.  213, 
63  L.  ed.  534;  Andrews  v.  Virginian 
R.  Co.,  248  U.  S.  272,  39  Sup.  Ct.  101, 
63  L.  ed.  236,  even  though  the  exercise 
of  the  right  to  review  be  discretionary. 

fa]  For  the  purpose  of  determining 
the  time  within  which  to  apply  for  writ 
of  error  or  certiorari,  the  judgment  be- 
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comes  final  when  a  petition  for  rehear- 
ing has  been  overruled.  Citizens'  Bank 
V.  Opperman,  249  U.  S.  448,  39  Sup.  Ct. 
330,  63  L.  ed.  701. 

41.  First  Nat.  Bank  v.  Estherville, 
215  U.  S.  341,  30  Sup.  Ct.  152,  54,  L.  ed. 
223. 

[a]  This  is  equally  true  whether  a 
right,  title,  privilege  or  immunity  is 
claimed  under  federal  law,  which  the 
statute  provides  must  be  "specially 
set  up  or  claimed,"  or  whether  the 
constitutionality  of  a  state  statute  or 
authority  is  involved.  Tyler  v.  Judges, 
179  U.  S.  405,  408,  21  Sup.  Ct.  206,  45 
L.  ed.  252. 

[b]  Where  the  state  court  sustains 
a  state  statute  claimed  to  violate  the 
federal  constitution  Braxton  County 
Court  V.  West  Virginia,  208  U.  S.  192, 
28  Sup.  Ct.  275,  52  L.  ed.  450;  Chad- 
wick  V.  Kelley,  187  U.  S.  540,  23  Sup. 
Ct.  175,  47  L.  ed.  293. 

[c]  The  right  or  immunity  must  he 
one  of  the  plaintiff  in  error  and  not 
of  a  third  person  Texas  &  P.  R.  Co. 
V.  Johnson,  151  U.  S.  81,  98,  14  Sup. 
Ct,  250,  38  L.  ed.  81.  To  same  effect. 
Conde  v\  York,  168  U.  S.  642,  648,  18 
Sup.    Ct.   234,   42   L.    ed.    611. 

[d]  In  order  that  a  state  statute 
may  he  "drawn  in  question"  within 
the  meaning  of  the  statute  conferring 
jurisdiction  "it  must  appear  that  the 
plaintiff  in  error  has  a  right  to  draw 
it  in  question  by  reason  of  an  interest 
in.  the  litigation  which  has  suffered,  or 
may  suffer,  by  the  decision  of  the  state 
court  in  favor  of  the  validity  of  the 
statute."  Tyler  v.  Judges  of  Ct.,  etc., 
179  IT.  S.  405,  407,  21  Sup.  Ct.  206,  45 
L.  ed.   252. 

[c]  Complaining  Party  Must  Belong 
to  Class  Injuriously  Affected.  —  The 
Winnebago,  205  U.  S.  354,  360,  27  Sup. 
Ct.  509,  51  L.  ed.  836;  New  York  ex 
rel.  Hatch  v.  Reardon,  204  U.  S.  152, 
160,  27  Sup.  Ct.  188,  51  L.  ed.  415; 
Tvler  r.  Judges  of  Ct.,  etc.,  179  U.  S. 
405,  21  Sup.  Ct.  206,  45  L.  ed.  252. 

42.     See  infra,  this  note. 


UNITED  STATES  COURTS 


393 


(G.)  PARTicrLAR  Federal  Questions  and  :Modb  of  Review.  —  (1.)  Where  a 
Treaty,  Statute,  or  Authority  of  the  United  States  Is  Drawn  in  Question.  —  (a.) 
By  Writ  of  Error.  —  Jurisdiction  exists  to  review  by  \yrit  of  error  where 
is  drawn  in  question  the  validity  of  a  treaty*^  or  statute***,  of,  or  an 
authority  exercised  under,*^  the  United  States,  and  the  decision  is 
against  their  validity.*"  The  authority  intended  by  the  statute  is  one 
having  a  real  existence,  derived  from  competent  governmental  power.*^ 
The  statute  refers  to  a  personal  authority,  and  not  the  assertion  of  an 
abstract  right  created  by  a  statute.** 

So  far  as  this  class  of  cases  is  concerned,  it  is  not  enough  that  the 
suit  involved  the  construction  or  application  of  a  treaty,  statute,  or 
authority  but  the  validity  of  such  treaty,  statute,  or  authority  must 
have  been  drawn  in  question.*^    The  validity  of  a  statute,  treaty,  or 


[a]  PubKc  Officer. —  (1)  Where  tke 
state  court  sustains  a  state  statute 
claimed  to  violate  the  federal  constitu- 
tion, the  judgment  will  not  be  revievred 
at  the  instance  of  the  county  court. 
(Braxton  County  Court  v.  West  Vir- 
ginia, 208  U.  S.  192,  28  Sup.  Ct.  275,  52 
L.  ed,  450),  or  (2)  of  a  state  officer 
acting  in  the  interest  of  taxpayers. 
Smith  V.  Indiana,  ex  rel.  Lewis,  191 
U.  S.  138,  148,  24  Sup.  Ct.  51,  48  L.  ed. 
125.  To  same  effect  Stewart  v.  Kan- 
sas City,  239  U.  S.  14,  36  Sup.  Ct.  15, 
59  L.  ed.  120. 

43.  Pickering  v.  Lomax,  145  U.  S. 
310,  12  Sup.  Ct.  860,  36  L.  ed.  716.  See 
Erie  E.  Co.  V.  Hamilton,  248  U.  S. 
369,  39  Sup.  Ct.  95,  63  L.  ed.  307. 

44.  St.  Louis,  I.  M.  &  S.  R.  Co.  f. 
Taylor,  210  U.  S.  281,  28  Sup.  Ct.  616, 
52  L.  ed.  1061;  Martin  v.  Hunter's 
Lessee,  1  Wheat.  (U  S.)  304,  352,  4 
L.  ed.  97. 

45.  Sweringen  v.  St.  Louis,  185  TJ. 
S.  38,  46,  22  Sup.  Ct.  569,  46  L.  ed. 
795.  See  Eust  Land  &  Lumb.  Co.  v. 
Jackson,  250  U.  S.  71,  39  Sup.  Ct.  424, 
63  L.  ed.  850;  refusal  of  state  court 
in  suit  between  private  parties,  turn- 
ing on  the  location  of  state  boundary, 
to  await  the  outcome  of  a  pending  suit 
between  states  in  the  United  States 
supreme  court,  did  not  draw  in  ques- 
tion the  validity  of  a  federal  author- 
ity. 

[a]  "So  far  as  the  judgment  of  the 
state  court  against  the  validity  of  an 
authority  set  up  by  the  defendant  un- 
der the  United  States  necessarily  in- 
volves the  decision  of  a  question  of 
law,  it  must  be  reviewed  by  this  court, 
whether  that  question  depends  upon 
the  constitution,  laws  or  treaties  of  the 
United  States,  or  upon  the  local  law, 


or  upon  principles  of  general  juris- 
prudence." Stanley  v.  Schwalby,  162 
U.  S.  255,  278,  16  Sup.  Ct.  754,  40  L.  ed. 
960. 

[b]  Where  state  court  holds  that 
president  had  no  authority  to  approve 
a  deed  to  Indian  lands.  Pickering  v. 
Lomax,  145  U.  S.  310,  12  Sup.  Ct.  860, 
36  L.  ed.  716. 

46.  As  to  the  favorable  or  unfavor- 
able character  of  the  decision,  see  infra, 
II,   H,   2,   c,    (II),    (K). 

47.  Millingar  v.  Hartupee,  6  Wall. 
258,  261,  18  L.  ed.  829,  something 
more  than  a  bare  assertion  of  such  an 
authority  is  essential. 

Federal  question  must  be  real  and 
not  fictitious,  see  infra,  II,  H,  2,  c, 
(II),  (H).  .    . 

48.  Telluride  Power  Transmission 
Co.  V  Eio  Grande  Western  E.  Co.,  175 
U.  S.'  639,  643,  20  Sup.  Ct.  245,  44  L. 
ed.  305,  citing  Daniels  v.  Tearney,  102 
U.  S.,  415,  26  L.  ed.  187;  Sharpe  v. 
Doyle,  102  U.  S.  686,  26  L.  ed.  277; 
Millingar  v  Hartupee,  6  Wall.  (U.  S.) 
258,  18  L.  *ed.  829;  Buck  v.  Colbath, 
3  Wall.  (U.  S.)  334,  18  L.  ed.  257; 
McGuire  i:  Com.,  3  Wall.  (U.  S.)  387, 
18  L.   ed.  226. 

49.  Erie  E.  Co.  v.  Hamilton,  248 
U.  S.  369,  39  Sup.  Ct.  95,  63  L.  ed.  307; 
Stadelman  v.  Miner,  246  U.  S.  544,  38 
Sup.  Ct.  359,  62  L.  ed.  875.  See  Jett 
Bros.  Distilling  Co.  v  City  of  Carroll- 
ton  (U.  S.),  40  Sup.  Ct.  255,  and  infra, 
II,  H,  4,  c,  (II),  (G),  (2). 

[a]  "The  distinction  is  palpable 
between  a  denial  of  the  authority  and 
a  denial  of  a  right,  title,  privilege  or 
immunitv  claimed  under  it."  Balti- 
more &  P.  E.  Co.  V.  Hopkins.  130  U.  S. 
210,  223,  9  Sup.  Ct.  503,  32  L.  ed.  908, 
quoted    with     approval    in    Abbott    v. 
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authority  is  not  denied  merely  because  rights  claimed  under  it  are  con- 
troverted ^"  irence  there  is  no  jurisdiction  where  the  decision  is  merely 
au  interpretation  of  the  authority  really  exercised,  and  not  a  denial  of 
authority  "  or  where  the  question  goes  to  the  existence  of  an  authority 
rather  than  to  its  validity,'-  or  where  the  state  court  holds  that  an  ex- 
isting authority  was  not  in  fact,  exercised.'^  The  supreme  court  has 
iurisdiction  where  a  state  court  fails  or  refuses  to  give  effect  to  a  valid 
iudgment  of  a  federal  court,'*  or  decides  for  the  plaintiff  m  a  suit  to 
recover  property  which  the  defendant  claims  to  hold  under  authority 
of  the  United  States,''  or  against  a  federal  officer  for  acts  done  pursu- 
ant to  federal  authority.'^ 


National  Bank  of  Commerce,  175  U.  S. 
409,  413,  20  Sup.  Ct.  153,  44  L.  ed.  217. 
.[b]  Their  validity  is  drawn  in 
question  "n-lien  their  existence,  consti- 
tutionality, or  legality  is  denied  and 
the  denial  forms  the  subject  of  direct 
inquiry.  A  dispute  of  the  facts  upon 
which'  the  authority  was  exercised  is 
not  a  dispute  of  its  validity.  Ireland 
V.  Woods,  246  IT.  S.  323,  38  Sup.  Ct. 
319,  62  L.  ed.  745. 

50.  See  infra,  this  note, 
[a]      "The   validity   of  a   statute   is 

not  drawn  in  question  every  time  rights 
claimed  under  such  statute  are  contro- 
verted, nor  is  the  validity  of  an  author- 
ity every  time  an  act  done  by  such 
authority  is  disputed."  Cook  County 
t'.  Caluiiiet,  etc..  Dock  Co.,  138  U,  S. 
635,  653,  11  Sup.  Ct.  435,  34  L.  ed. 
1110,  quoted  with  approval  in  Swerin- 
gen  V.  St.  Louis,  185  U.  S.  38,  44,  22 
Sup.  Ct.  569,  46  L.  ed.  795. 

51.  Sweringen  v.  St.  Louis,  185  U. 
S.  38,  46,  22  Sup.  Ct.  569,  46  L.  ed. 
795 

52.  "Walsh  v.  Columbus,  11.  V.  &  A. 
R.  Co.,  176  U.  S.  469,  475,  20  Sup.  Ct. 
393,  44  L.  ed.  548;  Millingar  r.  Hart- 
upee,  6  Wall.  (U.  S.)  258,  18  L.  ed. 
829.  See  also  New  Orleans  v.  New 
Orleans  Water  Works  Co.,  142  U.  S. 
79,  87,  12  Sup.  Ct.   142,  35  L.  ed.  943. 

53.  Bartlett  v.  Lockwood,  160  IT.  S. 
357,  16  Sup.  Ct.  334,  40  L.  ed.  455, 

54.  Donohue  v.  Vosper,  243  U.  S. 
.59,  37  Sup.  Ct.  350,  61  L.  ed.  592; 
Waterman  r.  Canal-Louisiana  Bank  & 
Trust  Co.,  215  U.  S.  33,  46,  30  Sup.  Ct. 
10,  54  L.  cd.  80;  Mutual  Life  Ins.  Co. 
V.  McGrew,  188  U.  S.  291,  311,  23  Sup. 
Ct.  375,  47  L.  od.  480  (such  a  case  is 
held  to  fall  within  the  first  class  of 
cases  named  in  the  statute  though  some 
of  the  earlier  cases  cited  regard  it  as 
falling  within    the   third   class);     Pitts- 
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burgh,  C,  C,  &  St.  L.  E.  Co.  v.  Long 
Island  Loan  &  Trust  Co.,  172  U.  S. 
493,  19  Sup.  Ct.  238,  43  L.  ed.  528; 
Crescent  City  Live  Stock,  etc.,  Co.  v. 
Butchers'  Union,  etc.,  120  U.  S.  141, 
146,  7  Sup.  Ct.  472,  30  L.  ed.  614; 
Dupasseur  v.  Rochereau,  21  Wall.  (U. 
S.)   130,  22  L.  ed.  5S8. 

[a]  The  denial  of  a  right  claimed 
under  the  judgment  of  a  federal  court 
lays  the  foundation  for  a  review  in  the 
supreme  court.  Acme  Harvester  Co. 
r.  Beekman  Lumber  Co.,  222  U.  S.  300, 
82  Sup.  Ct.  90,  56  L.  ed.  208;  Virginia- 
Carolina  Chem.  Co.  v.  Kirven,  215  U.  S. 
252,  30  Sup.  Ct.  78,  54  L.  ed.  179. 

[b]  Judicial  Sales.  —  "With  respect 
to  writs  of  error  from  this  court  to 
judgments  of  state  courts  in  actions 
between  purchasers  under  judicial 
proceedings  in  the  federal  courts  and 
parties  making  adverse  claims  to  the 
property  sold,  *  *  *  the  writ  will 
lie,  if  the  validity  or  construction  of 
the  judgment  of  the  federal  court,  or 
the  regularity  of  the  proceedings  un- 
der the  execution,  are  assailed;  but  if 
it  be  admitted  that  the  judgment  is 
valid,  and  these  proceedings  were  regu- 
lar, that  the  purchaser  took  the  title 
of  the  defendant  in  the  execution,  an<l 
the  issue  relates  to  the  title  to  the 
property,  as  between  the  defendant  in 
the  execution  or  the  pur.'haser  under 
it,  no  federal  question  is  presented." 
Avery  r.  Popper,  179  U.  S.  305,  314,  21 
Sup.  'ct.  94,  45  L.  ed.  203. 

55.  Stanlev  r.  Schwalbv,  147  II.  S. 
508,  518,  13  Sup.  Ct.  418,  37  L.  ed.  259, 
s.  c,  162  U.  S.  255,  278,  16  Sup.  Ct. 
754,  40  L.  ed.  960. 

56.  Etheridge  v.  Sperry,  139  IJ.  S. 
266,  n  Sup.  Ct.  563,  35  L.  ed.  171; 
Buck  r.  Colbath,  3  Wall.  (U.  S.)  834, 
340,  18  L.  ed,  257. 
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(b.)  By  Certiorari.  —  By  the  amendment  of  1916  the  supreme  court  is 
authorized  to  require  state  decisions  of  the  class  here  under  discussion, 
to  be  certified  to  it  for  review,  with  like  effect  as  if  brought  up  by  writ 
of  error,  where  the  decision  is  in  favor  of  the  validity  of  the  federal 
treaty,  statute  or  authority .^^ 

(2.)  Where  a  State  Statute  or  Authority  Is  Drawn  in  Question. —  (a.)  By 
Writ  of  Error.  ~  Tlie  supreme  court  has  jurisdiction  by  writ  of  error  to 
review  state  decisions  where  is  drawn  in  question  the  validity  of  a  stat- 
ute of,^^  or  an  authority  exercised  under ,^^  any  state,  on  the  ground  of 
their  being  repugnant  to  the  constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  their  validity.*'^  The  validity  of 
the  statute  or  authority,  upon  some  federal  ground,  rather  than  its 
mere  construction  or  application,  must  have  been  drawn  in  question.^^ 
The  validity  of  a  statute  is  drawn  in  question  whenever  the  power  to 
enact  it.  either  as  it  reads  by  its  terms  or  is  made  to  read  by  construc- 
tion, is  fairly  open  to  denial,  and  is  denied ;^^  and  the  word  "authority" 


57.  See  Act  Sept.  6,  1916,  c.  448,  §2, 
39  St.  at  L.  726,  Comp.,  St.  1916,  §1214. 

58.  Act  Mar.  3,  1911,  c.  231,  §237, 
36  St.  at  L.  1156,  as  amended  by  Act 
Sept.  16,  1916,  e.  448,  §2,  39  St.  at  L. 
726;  Comp.  St.  1916,  §1214.  See  Jett 
Bros.  Distilling  Co.  v.  City  of  Carroll- 
ton,  40  Sup.  Ct.  255;  United  States 
Fidelity  &  Guar.  Co.  v.  Oklahoma,  250 
U.  S.  Ill,  39  Sup.  Ct.  399,  63  L.  ed. 
876  (decision  of  state  court  held  not 
based  or  dependent  upon  the  statute 
objected  to  as  impairing^  contract  ob- 
ligation); Darline^  v.  Newport  News, 
249  IT.  S.  540,  39  Sup.  Ct.  371,  63  L.  ed. 
759;  Harding  v.  Illinois,  196  U.  S.  78, 
25  Sup.   Ct.  176,  49  L.  ed.  394. 

[a]  Thus,  a  judgment  dismissing  a 
suit  to  enjoin  state  officers  from  en- 
forcing a  statute  claimed  to  violate 
the  federal  constitution  on  the  ground 
that  it  was  a  suit  against  the  state  is 
reviewable.  General  Oil  Co.  r.  Crain, 
209  U.  S.  211,  28  Sup.  Ct.  475,  52  L.  ed. 
754. 

[b]  Any  enactment,  from  whatever 
source  originating,  to  which  a  state 
gives  the  force  of  law,  is  a  statute  of 
the  state  within  the  meaning  of  this 
provision.  Williams  v.  Brufify,  96  U.  S. 
176,  24  L.  ed.  716.  See  Corn  Products 
Ref.  Co.  V.  Eddy,  249  U.  S.  427,  39 
Sup.  Ct.  325,  63  L.  ed.  689  (order  of 
board  of  health,  sustained  by  state 
court  decisions) ;  Lake  Erie  &  W_  R. 
Co.  V  State  Public  Utilities  Comsn., 
P49  U.  S.  345,  39  Sup.  Ct.  345,  63  L.  ed. 
6S4  (order  of  state  public  utilities  com- 
mission requiring  railroad  to  restore  a 


side  track) ;  New  Orleans  Waterworks 
Co.  V.  Louisiana  Sugar  Refining  Co., 
125  U.  S.  18,  8  Sup.  Ct.  741,  31  L.  ed 
607. 

59.  See  preceding  note,  also  Daniels 
r.  Tearney,  102  U.  S.  415,  418,  26  L.  ed. 
187,  autiiority  of  sheriff  in  taking 
bond. 

[a]  There  is  no  jurisdiction  where 
the  authority  of  a  state  court  to  pass 
on  a  question  as  to  the  jurisdiction  of 
a  federal  court  is  not  drawn  in  ques- 
tion, but  the  contention  is  only  that 
its  decision  on  such  question  was  er- 
roneous. Abbott  V.  Tacoma  Bank  of 
Commerce,  175  U.  S.  409,  413,  20  Sup 
Ct.  153,  44  L.  ed.  217. 

60.  See  infra,  II,  H,  2,  c,  (II),  (K). 

61.  See  Dana  v.  Dana,  250  U.  S. 
220,  39  Sup.  Ct.  449,  63  L.  ed.  947; 
Coon  V.  Kennedy,  248  U  S.  457,  39 
Sup.  Ct.  146,  63  L.  ed.  358;  Erie  R. 
Co.  V.  Hamilton,  248  U.  S.  369,  39  Sup. 
Ct.  95,  63  L.  ed.  307;  Stadelman  v. 
Miner,  246  U.  S.  544,  38  Sup  Ct.  359, 
62  L.  ed.  875. 

62.  Jett  Bros.  Distilling  Co.  v.  City 
of  Carrollton  (U.  S.),  40  Sup.  Ct.  255; 
Miller  v.  Cornwall  R.  Co.,  168  U.  S. 
131,  18  Sup.  Ct.  34,  42  L.  ed.  409.  See 
also  Ireland  v.  Woods,  246  U.  S.  323, 
38  Sup.  Ct.  319,  62  L.  ed.  745;  Towne 
V.  Eisner,  245  U  S.  418,  38  Sup.  Ct. 
158,  62  L.  ed.  372,  and  supra,  II,  H,  4, 
b,   (I),   (D),   (3),   (e). 

[a]  Where  the  law  as  administered 
and  justified  by  the  state  supreme 
court,  is  attacked,  although  the  law 
as  written  is  not  objected  to.     Myles 
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stands  upon  the  same  footing."^ 

Tlie  supreme  court  has  jurisdiction  where  a  state  statute  is  upheld 
against  a  contention,  duly  made,  that  it  abridges  the  privileges  or  im- 
munities of  citizens  of  the  United  States,"*  or  deprives  them  of  their 
liberty  or  property  witliout  due  process  of  law,"°  or  denies  them  the 
equal"  protection  of  tlic  laws,""  or  interferes  with  interstate  commerce."^ 
The  supreme  court  has  jurisdiction  where  the  state  court  overrules  a 
contention  that  existing  contract  obligations  are  denied  by  a  subse- 
quently enacted  state  statute."**  In  such  case  the  supreme  court  will 
determine  for  itself  the  existence  or  non-existence  of  the  contract,"* 
wliat  o])ligatinns  arose  from  it,^"  and  whether  its  obligations  have  been 
imjiaircd  by  sul)sequent  legislation,"  as  interpreted  and  applied  by  the 
state  courts."  This  rule  applies  though  the  contract  be  embodied  in  a 


Salt  Co.  r.  Board  of  Comrs.,  239  U.  S. 
478,  36  Sup.  Ct.  204,  GO  L.  cd.  392,  L. 
R.  A.  1918E,  190. 

63.  Jolt  Bros.  Distillinp  Co.  v.  City 
of  Carrolllon  (U.  S.),  40  Sup.  Ct.  255. 

64.  Wraicrn  Turf  Assn.  v.  Qroon- 
•berK,  204  U.  S.  359,  27  Sup.  Ct.  384,  51 
L.  ed.  520. 

65.  "Western  Turf  Ass'n  v.  Groon- 
bcrpr,  204  U.  S.  359,  27  Sup.  Ct.  384, 
51  L.  ed.   520. 

66.  Western  Turf  Assn  v.  Green- 
berp,  204  U.  S.  359,  27  Sup.*  Ct.  384,  51 
L.  ed.  520. 

67.  Adnnia  Exp.  Co.  v.  Keutucky, 
214  U.  S.  218,  29  Sup.  Ct.  G.'iS,  53  L.  ed. 
972,    transportation    of    licpior. 

[a]  The  power  of  the  state  to  en- 
force a  penalty  against  a  carrier  for 
failure  to  furnish  cars  is  a  constitu- 
tional question.  St.  Louis  S.  W.  H. 
Co.  1*.  Arkansas,  217  U.  S.  13G,  30  Sup. 
Ct.   47fi,  54   L.   ed.   G98. 

68.  Hartnian  v.  Greenhow,  102  IT. 
a.  G72,  2G  L.  ed.  271.  See  Cross  Lako 
Shooting  &  Fishinfj  Club  v.  Louisiana, 
224  ir.  S.  G32,  32  Sup.  Ct.  577,  56  L.  cd. 
924. 

la]  Such  jurisdiction  extends  to 
doing  away  with  an  interference  with 
contract  obligations,  but  not  to  roniody- 
in^'  an  erroneous  construct  ion  of  eon- 
tracts,  or  to  seeiiifx  tiiat  tlicy  are 
carried  out  nccordins  to  the  interpreta- 
tion of  the  court,  ap;irt  from  it.  Fisher 
i\  New  Orleans,  L'lS  U.  S.  438,  31  Sup. 
Ct.  57,  54  L.  ed.  1099. 

69.  Milwiiukeo  Eiec.  K.  &  L.  Co.  r 
State  of  Wisconsin  (IT.  S.),  40  Sup! 
Ct.  30fi;  Fisher  v.  New  Orleans,  21 S 
U.  S.  438.  31  Sup.  Ct.  57,  54  L  ed. 
1099;  Arkansas  So,  R.  Co.  v.  Louis- 
iana &  A.  R.  Co.,  218  U.  S.  431,  31  Sup. 
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Ct  5G,  54  L.  cd.  1097;  Sullivan  v. 
Texas,  207  U,  S.  416,  28  Sup.  Ct.  215, 
52  L.  cd.  274;  Kies  v.  Lowrey,  199  U. 
S.  233,  26  Sup.  Ct.  27,  50  L.  cd.  167; 
Terro  Haute  &  I  R.  Co.  v.  Indiana  ex. 
rcl.  Ketcham,  194  U.  S.  579,  587,  24 
Sup,  Ct.  767,  48  L.  cd.  1124. 

I  a]  The  supreme  court  will  deter- 
mine for  itself  the  existence,  construc- 
tion and  validity  of  tho  alleged  con- 
tract, and  whether  as  so  construed  it 
has  been  impaired  by  any  subsequent 
legislation  to  which  effect  has  been 
given  by  tho  court  below.  Houston  & 
T,  C,  R,  Co.  V.  Texas,  177  U.  S  66,  77, 
20  Sup.  Ct.  545,  44  L.  ed.  673;  'McCuI- 
lough  r.  Virginia,  172  U.  S.  102,  109,  19 
Sup.  Ct  134,  43  L.  ed.  382;  McGahey 
V.  Virginia,  135  U.  S.  662,  685,  10  Sup. 
Ct.  972,  34  L.  ed.  304;  Jefferson  Branch 
Bank  v.  Skelly,  1  Black  436,  443,  17 
L,  ed.  173. 

70.  Detroit  United  R.  Co  v.  Detroit, 
242  U.  S.  238,  37  Sup.  Ct.  87,  61  L.  ed. 
268.  See  Southern  Wisconsin  R.  Co.  v. 
Madison,  240  U.  S.  457,  36  Sup  Ct. 
400,  60  L.  ed.  739. 

71.  Detroit  United  R.  Co.  v.  Detroit, 
242  U.  S.  238,  37  Sup.  Ct.  87,  61  L.  ed 
2G8;      Walsh  r.  Columbus,  H.  V.  &  A*. 
R.  Co.,  176  U.  S.  469,  475,  20  Sup,  Ct 
393,  44  L.  ed.  548. 

[a]  Whether  repeal  of  an  ordinance 
was  a  legislative  impairment  of  con- 
tract obligations  must  be  decided  by 
tho  supreme  court  for  itself;  independ- 
ent of  decisions  of  tho  state  courts. 
Orand  Trunk  W.  R,  Co.  v  South  Bend, 
227  U.  S  544,  33  Sup,  Ct,  303,  57  L,  ed. 
633,  44  L.  R.  A,   (N.  S.)   405. 

72.  Long  Sault  Devel.  Co.  r.  Call, 
242  U.  S.  272,  37  Sup.  Ct  79,  61  L.  ed. 
294;     Detroit  United  R.  Co.  t'.  Detroit, 
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state  statute."  jMere  errors  committed  by  a  state  court  in  passing  upon 
the  validity  or  effect  of  a  contract  under  laws  in  existence  when  it  was 
made  do  not  give  rise  to  a  federal  question,"*  nor  does  a  change  in  the 
judicial  construction  of  a  statute.'^^ 

(b.)  By  Certiorari. —  By  the  amendment  of  1916  the  supremo  court  is 
given  power  to  require  to  be  certified  to  it  for  review,  with  like  effect 
as  if  brought  up  by  writ  of  error,  state  decisions  of  the  class  here  under 
discussion,  when  the  decision  is  against  the  validity  of  the  state  statute 
or  authority.'*' 

(3.)  Where  a  Title,  Right.  Privilege,  or  Immunity  Is  Claimed  Under  the 
Federal  Law.  —  Under  the  judicial  code  as  it  stood  prior  to  1916,  tlie  su- 
preme court  had  jurisdiction  where  any  title,  right,  privilege,  or  im- 
munity was  claimed  under  the  constitution,'^^  or  any  treaty  or  statute 
of,"  or  commission  held  or  authority  exercised  under,    the    United 


242  U.  S.  238,  37  Sup.  Ct.  87,  61  L.  ed. 
268,  "irrespective  of  the  process  of 
reasoning  by  which  the  decision  is 
reached,  or  the  precise  extent  to  which 
reliance  is  placed  upon  the  subsequent 
legislation." 

[a]  "In  deciding  this  question,  this 
court  is  not  limited  to  the  mere  con- 
sideration of  the  language  of  the  oiiiu- 
ion  of  the  state  court,  but  will  con- 
sider the  substance  and  effect  of  the 
decision,  and  will  for  itself  determine 
what  effect,  if  any,  was  given  by  it  to" 
the  state  ^statute  in  question.  Long 
Sault  Devel.  Co.  v.  Call,  242  U  S.  272, 
37  Sup.  Ct.  79,  61  L.  ed.  294.  ' 

73.  See  infra,  this  note. 

[a]  Contract  Created  by  State 
Statute.  —  "This  rule  also  applies  to  a 
contract  alleged  to  be  raised  by  a  state 
statute,  although  the  general  principle 
is  undoubted  that  the  construction  put 
by  state  courts  upon  their  own  stat- 
utes will  be  followed  here."  "Walsh  v. 
Columbus,  H.  V.  &  A.  R.  Co  ,  176  U.  S. 
469,  475,  20  Sup.  Ct.  393,  44* L.  ed.  54S. 

74.  Cross  Lake  Shooting  &  Fishing 
Club  V.  Louisiana,  224  U.  S.  632,  32 
Sup.  Ct.  577,  56  L.  ed.  924,  even  though 
they  operate  to  impair  the  obligation 
of  the  contract.  See  also  Long  Sault 
Devel.  Co.  r.  Call,  242  U.  S.  272,  37 
Sup.  Ct.  79,  61  L.  ed.  294.  But  see 
Detroit  United  R.  Co.  v.  Detroit,  242 
U.  S.  238,  37  Sup.  Ct.  S7,  61  L.  ed. 
268. 

[a]  To  confer  jurisdiction,  the  im- 
pairment must  be  by  some  subsequent 
legislation  of  the  state  which  has  been 
uphold  or  given  effect  in  the  judgment 
of  the  state  court  sought  to  be  re- 
viewed.    Hubert    v.   New   Orleans,   215 


U.  S.  170,  175,  30  Sup.  Ct.  40,  54  L.  ed. 
144;  McCullough  v.  Virginia,  172  U.  S. 
102,  116,  19  Sup.  Ct.  134,  43  L.  ed. 
382;  Bacon  v.  Texas,  163  U.  S.  207, 
216,  16  Sup.   Ct.  1023,  41  L.  ed.   132. 

[b]  "Impairment  by  judicial  deci- 
sion does  not  raise  a  federal  question." 
Krvger  r.  Wilson,  242  U.  S.  171,  37 
Sup.  Ct.  34,  61  L.  ed.  229. 

75.  Cleveland  &  P.  R.  Co.  v.  Cleve- 
land, 235  U.  S.  50,  35  Sup.  Ct.  21,  58 
L.  ed.  127. 

76.  Act  Sept.  6,  1916,  c.  448,  §2, 
39  St.  at  L.  726,  Comp.  St.  1916,  §1214. 
See  infra,  II,  II,  4,  c,  (II),  (K). 

77.  Appleby  i:  Buffalo,  221  V.  S. 
524,  31  Sup.  'ct.  699,  55  L.  ed.  838; 
Kentucky  v.  Powers,  201  U.  S.  1,  37,  26 
Sup.  Ct.  387,  50  L.  ed.  633;  Abbott  r. 
Tacoma  Bank  of  Commerce,  175  U  S. 
409,  413,  20  Sup.  Ct.  153,  44*  L.  ed.  217. 

[a]  Where  a  right  of  exemption 
from  liability  en  a  bond  is  claimed  on 
the  ground  that  the  statute  under 
which  it  was  given  violated  the  fed- 
eral constitution.  Daniels  r.  Tearnev, 
102  IT.  S.  415,  418,  26  L.  ed.  187. 

fb]  A  decision  construing  a  pre- 
existing statute  is  not  an  ex  post  facto 
law  within  the  meaning  of  the  consti- 
tution and  hence  presents  no  federal 
question.  Ross  v.  Oregon,  227  U.  S. 
150,  33  Sup.  Ct.  220,  57  L.  ed.  458, 
Ann.  Cas.  1914C,  224. 

78.  Hammond  V.  Whittredge,  204 
U.  S.  538,  27  Sup.  Ct.  396,  51  L.  ed. 
606,  where  rights  under  a  statute  were 
claimed  and  the  statute  was  an  element 
in   the  decision. 

[a]  "To  raise  a  federal  question 
the  right  must  be  one  claimed  under  a 
particular  statute  of  the  United  States, 
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States/^  and  the  decision  was  against  the  title,  right,  privilege  or  im- 
inunity,^°  especially  set  up  or  claimed,  by  either  party,  under  such 
constitution,  statute,  treaty,  commission,  or  authority.*^  By  an  amend- 
ment this  law  has  been  changed  so  that  such  cases  are  no  longer  review- 
able by  writ  of  error,  but  the  supreme  court  may  require  them  to  be 
certified  to  it  "for  review  and  determination  with  the  same  power  and 
authority  and  with  like  effect  as  if  brought  up  by  writ  of  error.  "^^ 
Furthermore,  under  the  latter  provision  the  decision  may  be  either  in 
favor  of  or  against  the  title,  right,  etc.^^ 

A  right  is  denied  under  a  statute  where  the  statute  is  erroneously 
construed,^*  or  where  a  particular  construction  to  which  the  party  ask- 
ing it  is  entitled  is  denied,^^  or  where  the  court  refuses  to  apply  the 
statute.^°  A  federal  question  is  involved  where  a  state  court  refuses  to 


the  validity,  construction  or  applicabil- 
ity of  which  was  made  the  subject  of 
dispute  in  the  state  court;  and  the 
decision  upon  such  statute  must  have 
been  adverse  to  the  plaintiflf  in  error," 
De  Lamar's  Nov.  G.  Min.  Co  V.  Nes- 
bitt,  177  U.  S.  523,  527,  20  Sup'  Ct.  715, 
44  L.  ed.  872. 

[b]  One  who  insists  that  a  judg- 
ment cannot  be  rendered  against  him 
consistently  with  the  federal  statutes 
asserts  a  right  and  immunity  under 
such  statutes  although  they  may  not 
give  him  a  personal  or  af3Qrmative  right 
which  could  be  enforced  by  a  direct 
suit  against  his  adversary.  Nutt  v. 
Knut,  200  U.  S.  12,  26  Sup.  Ct.  216, 
50  L.  ed.  348. 

79.  Appleby  v.  Buffalo,  221  U.  S. 
524,  31  Suj).  Ct.  699,  55  L.  ed.  838; 
McXulta  V.  Lochridge,  141  U.  S.  327, 
331,  12  Sup.  Ct.  11,  35  L.  ed.  796.  See 
Rust  Land  &  Lumb  Co.  v.  Jackson,  250 
U.  S.  71,  39  Sup.  Ct.  424,  63  L.  ed.  850. 

80.  See  infra,  II,  H,  2,  e,  (II),  (K). 

81.  See  infra,  II,  H,  2,  c,  (II),  (I). 

82.  Act  Sept.  6,  1916,  c.  448,  §2,  39 
St.  at  L.  726,  Comp.  St.  1916,  §1214. 
Sec  Rust  Land  &  Lumb.  Co.  v.  Jackson, 
250  U.  S.  71,  39  Sup.  Ct.  424,  63  L.  ed. 
850;  Dana  r.  Dana,  250  U.  S.  220,  39 
Sup.  Ct.  449,  63  L  ed.  9-17;  Erie  R.  Co. 
r._  Hamilton,  248  U.  S.  369,  39  Sup.  Ct. 
95,  63  L.  ed.  307  (question  involving 
mere  construction  rather  than  valid- 
ity, of  treaty,  cannot  be  reviewed  by 
writ  of  error);  Ireland  v.  Woods,  246 
U.  S.  323,  38  Sup.  Ct.  319,  62  L.  ed. 
745;  Philadelphia  &  R  Coal  &  T.  Co. 
r.  Gilbert,  245  U.  S.  162,  38  Sup.  Ct. 
58,  62  L.  ed.  221. 
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Applicability  of  Cases  Prior  to 
Amendment.  —  Except  as  the  method 
of  securing  review  has  been  changed 
and  the  favorable  or  unfavorable  char- 
acter of  the  decision  has  become  im- 
material, the  rules  laid  down  under 
the  old  law,  as  to  when  a  federal  title, 
right,  privilege,  or  immunity  is  claimed, 
would  seem  to  be  still  valid,  and  are 
therefore  set  forth  in  this  section. 

83.  See  the  act  cited  in  preceding 
note  and  also  infra,  II,  H,  4,  c,  (II). 
(K).  '     »     ;   V     y, 

84.  Seaboard  A.  L.  Ry.  v  Duvall, 
225  U.  S.  447,  32  Sup.  Ct.  790,  *56  L.  ed. 
1171. 

85.  Seaboard  A.  L.  Ey.  v.  Duvall, 
225  U  S.  447,  32  Sup.  Ct.  790,  56  L. 
ed.  1171. 

[a]  "Where  a  party  to  litigation  in 
a  state  court  insists,  by  way  of  objec- 
tion to  or  requests  for  instructions, 
upon  a  construction  of  a  statute  of  the 
United  States  which  will  lead,  or,  on 
possible  findings  of  fact  from  the  evi- 
dence may  lead,  to  a  judgment  in  his 
favor,  and  his  claim  in  this  respect, 
being  duly  set  up,  is  denied  by  the 
highest  court  of  the  state,  then  the 
question  thus  raised  may  be  reviewed 
in  this  court."  St.  Louis,  I.  M.  &  S. 
R.  Co.  t:  Taylor,  210  U.  S.  281,  293,  28 
Sup.  Ct.  616,  52  L.  ed.  1061.  See  De 
Lamar's  Nev  G.  Min,  Co.  v.  Nesbitt, 
177  U.  S.  523,  527,  20  Sup.  Ct.  715,  44 
L.  ed.  872. 

[b]  Misleading  instructions  involv- 
ing employers'  liability  act.  Seaboard 
Air  Line  R.  v.  Padgett,  236  U.  S.  668, 
35   Sup.   Ct.   481,  69   L.   ed     777. 

86.  Toledo  St.  L.  &  W.  R.  Co.  V. 
Slavin,  236  U.  S.  454,  35  Sup.  Ct.  306, 
59  L.  ed.  671. 
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recognize  the  right  to  remove  a  case  to  a  federal  court,®^  or  to  give  ef- 
fect to  a  valid  judgment  of  a  federal  court,^^  or  to  give  full  faith  and 
credit  to  the  public  acts,  records  and  judicial  proceedings  of  a  sister 
state,®^  or  holds  that  the  federal  constitution  and  statutes  do  not  re- 
quire it  to  give  force  and  effect  to  a  territorial  statute;^"  but  not  be- 
cause full  faith  and  credit  is  denied  to  the  judgment  of  a  court  of  a 
foreign  country.''^  The  mere  erroneous  construction  of  a  statute  of 
another  state  in  the  attempt  to  apply  it  is  not  a  denial  of  faith  and 
credit  thereto,  and  does  not  give  rise  to  a  federal  question.^^ 

A  federal  question  arises  where  the  state  court  denies  a  claim  of  right 
or  immunity  based  on  the  bankruptcy  act,®^  or  the  interstate  commerce 


87.  Oakley  v.  Goodnow,  118  U.  S. 
43,  6  Sup.  Ct.  944,  30  L.  ed.  61;  Stone 
r.  South  Carolina,  117  U.  S  430,  6  Sup. 
Ct.  799,  29  L.  ed.  962;  Chesapeake  & 
O.  R.  Co.  V.  White,  111  U.  S.  134,  137, 
4  Sup.  Ct.  353,  26  L.  ed.  378;  Balti- 
more &  O.  E.  Co.  V.  Koontz,  104  U.  S. 
5,  15,  26  L.  ed.  643;  New  Orleans,  M. 
&  T.  R.  Co.  V.  Mississippi,  102  U.  S. 
135,  141,  26  L.  ed.  96;  Removal  Cases, 
100  U.  S.  457,  472,  25  L.  ed.  593.  See 
also  the  title  "Removal  of  Causes." 

[a]  The  ruling  of  a  state  court  in 
proceeding  to  judgment  (1)  after  an 
order  of  removal  to  the  federal  court 
is  reviewable.  Chesapeake  &  O.  R. 
Co.  V.  McCabe,  213  U.  S.  207,  29  Sup. 
Ct.  430,  53  L.  ed.  765;  Southern  R. 
Co  V.  Allison,  190  U.  S.  326,  330,  23 
Sup.  Ct.  713,  47  L.  ed.  1078;  Missouri 
Pac.  R.  Co.  V.  Fitzgerald,  160  U.  S. 
556,  16  Sup.  Ct.  389,  40  L.  ed.  536.  (2) 
But  not  its  action  in  proceeding  to 
judgment  after  the  case  has  been  re- 
manded to  it  by  the  federal  court,  since 
it  is  the  latter  court  and  not  the  for- 
mer which  decides  against  the  federal 
right  in  such  case.  Missouri  Pac.  R 
Co.  V.  Fitzgerald,  160  U.  S.  556,  16  Sup! 
Ct.  389,  40  L.  ed.  536. 

88.  While  some  of  the  earlier  cases 
regard  such  a  case  as  falling  within 
the  class  of  cases  here  under  discussion 
(involving  a  title,  right,  etc.),  in  Mutu- 
al Life  Ins.  Co.  v.  McGrew,  188  U.  S 
291,  311,  23  Sup.  Ct.  375,  47  L.  ed. 
480,  it  is  held  that  such  a  case  falls 
within  the  first  class  of  cases  covered 
by  the  statute  and  the  subject  is  there- 
fore treated  in  the  section  dealing  with 
the  first  class.  See  supra,  II,  H,  2,  c, 
(II),  (G),  (1). 

89.  American  Exp.  Co.  v.  Mullins, 
212  U.  S.  311,  29  Sup.  Ct.  381,  53  L.  ed. 
525;  Mutual  Life  Ins.  Co.  f.  McGrew, 
188  U.  S.  291,  311,  23  Sup.  Ct.  375,  47 


L.  ed.  480.  See  Hartford  L.  Ins.  Co. 
f.  Johnson,  249  U.  S.  490,  39  Sup.  Ct. 
336,  63  L.  ed.  722,*  the  faith  and  credit 
to  which  a  public  act  or  record  is  en- 
titled at  home  must  be  made  to  appear, 

90.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Sowers,  213  U.  S.  55,  29  Sup.  Ct.  397. 
53   L.   ed.  695. 

91.  Aetna  Life  Ins.  Co.  v.  Tr<>m- 
bley,  223  U.  S.  185,  32  Sup.  Ct.  309,  56 
L.   ed.   398. 

92.  Pennsylvania  Fire  Ins.  Co.  v. 
Gold  Issue  Min  &  Mill.  Co.,  243  U.  S. 
93,  37  Sup.  Ct.  344,  61  L.  ed.  610; 
Banholzer  l".  New  York  Life  Ins.  Co., 
178  U.  S.  402,  406,  20  Sup.  Ct.  972,  44 
L.  ed.  1124. 

[a]  Where  the  validity  of  a  law  of 
another  state  is  not  drawn  in  question, 
but  merely  its  construction.  Lloyd  V. 
Matthews,  155  U.  S  222,  227,  15  Sup. 
Ct.  70,  39  L.  ed.  128;  Glenn  v.  Garth, 
147  U.  S.  360,  368,  13  Sup.  Ct.  350,  37 
L.  ed.  203. 

93.  Lesser  v.  Gray,  236  U.  S.  70,  35 
Sup.  Ct  227,  59  L.  ed.  471;  Zavelo  v. 
Reeves,*  227  U.  S.  625,  33  Sup.  Ct.  365, 
57  L.  ed.  676,  Ann.  Cas.  1914D,  664 
(where  the  state  court  overrules  de- 
fendant's! contention  that  the  claim 
sued  on  was  barred  and  discharged  by 
a  composition  with  creditors) ;  Acme 
Harvester  Co.  v.  Beekman  Lumber  Co., 
222  U.  S.  300,  32  Sup.  Ct.  96,  56  L.  ed. 
208,  an  adverse  ruling  on  the  conten- 
tion that  a  proper  construction  of  the 
act  would  deprive  the  state  court  of 
jurisdiction. 

[a]  An  action  by  a  trustee  in  bank- 
ruptcy to  recover  an  alleged  asset  of 
the  estate,  where  his  right  to  do  so  ii 
denied.  Rector  v.  City  Deposit  Bank, 
200  U.  S.  405,  26  Sup.  Ct.  289,  50  L.  ed. 
257,  followed  in  Rector  v.  Commercial 
Nat.  Bank,  200  U  S.  420,  26  Sup.  Ct. 
294,   50   L.   ed.   533. 
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act«*  or  the  federal  employers'  liability  aet,«^  or  the  statutes  relating 
to  national  banks,««  or  the  statutes  relating  to  Indian  lands,"  or  de- 
cides adversely  to  a  claim  of  title  under  a  federal  statute««  or  a  grant 
of  land  by  the  United  States,°^  or  determines  a  claim  of  title  depend- 
inc'  upon  the  disputed  location  of  interstate  boundaries  fixed  by  federal 


94.  Gulf,  C.  &  S.  F.  E.  Co.  v.  Texas 
Packing  Co.,  244  U.  S.  31,  37  Sup.  Ct. 
487.  61  L.  ed    966;     St.  Louis,  I.  M.  & 

5  R.  Co  f.  Starbird,  243  U.  S.  592,  37 
Sup.  Ct.'462,  61  L.  ed.  917;     Louisville 

6  N.  R.  Co.  V.  Ohio  Valley  Tie  Co.,  242 
U.  S.  288,  37  Sup.  Ct.  120,  61  L.  ed.  305; 
Chicago  M.  St.  P.  R.  Co.  f.  State  Pub- 
lic Utilities  Comsn.,  242  U.  S.  333,  37 
6up.  Ct.  173,  61  L.  ed.  341;  Georgia, 
Fla.  &  Ala.  R.  Co  r.  Blish  Milling  Co., 
241  U.  S.  190,  36  Sup.  Ct.  541,  60  L.  ed. 
948,  proper  construction  of  bill  of  lad- 
ing; Northern  Pac.  R.  Co.  v.  Wall,  241 
U.  -S.  87,  36  Sup.  Ct.  493,  60  L.  ed. 
905-  Southern  Pac.  Co.  v.  Schuyler, 
226 'U.  S.  601,  33  Sup.  Ct.  277,  57  L.  ed. 
662,  whether  the  Hepburn  act  prohibits 
a  carrier  from  giving  free  interstate 
transportation  to  a  railway  mail  clerk 
not  on  duty  is  a  federal  question. 

95.  Chicago  R.  I.  &  P.  R.  Co.  v. 
Devine,  239  U.  S.  52,  36  Sup.  Ct.  27,  60 
L.  ed.  140. 

96.  Yates  f.  Jones  Nat.  Bank,  206 
U.  S.  158,  27  Sup.  Ct,  638,  51  L.  ed. 
1002-  Talbot  v.  Sioux  City  First  Nat. 
Bank,   185  U.   S.   172,  179,  22   Sup.   Ct. 

612,  46  L.  ed.  857. 

[a]  Eight  of  a  national  bajik  to 
purchase  or  subscribe  to  stock  in  an- 
other corporation  is  a  federal  question. 
California  Bank  v.  Kennedy,  167  U.  S. 
362,  17  Sup.  Ct.  831,  42  L.  ed.  198. 

[b]  A  claim  that  a  national  bank 
was  not  liable  for  any  part  of  the 
debts  of  a  firm  either  on  the  ground 
that  it  was  a  partner  or  a  part  owner 
of  the  firm  property  presents  a  federal 
question.  Merchants'  Nat.  JBank  v. 
Wohrmann,  202  U.  S.  295,  26  Sup.  Ct. 

613,  50  L.  ed.  1036. 

[c]  A  holding  that  a  suit  by  a  re- 
ceiver of  a  national  bank  was  barred. 
by  a  state  s^tatute  of  limitations  pres- 
ents a  federal  question.  Rankin  v. 
Barton,  199  U.  S.  228,  26  Sup.  Ct.  29, 
50  L.   ed.   163. 

fd]    Where  the  question  is  one  mere- 
ly of  interpretation  of  rules  made  by 
the   diroftorn   of    tlic  bank   pursuant   to 
,  authority    conferred    by    the    national 
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tank  act,  no  federal  question  is  in- 
volved. Union  Nat.  Bank  v.  McBoyle, 
243  U.  S.  26,  37  Sup.  Ct.  370,  61  L.  ed. 
570. 

97.  Taylor  v.  Anderson,  197  Fed. 
383. 

[a]  Exemption  from  taxation  of 
Indian  lands  under  act  of  congress. 
Ward  V.  Board  of  County  Comrs  (U. 
S.),  40  Sup.  Ct.  419. 

98  Northern  Pac.  R.  Co.  v.  Colburn, 
164  U.  S.  383,  17  Sup.  Ct.  98,  41  L.  ed. 
479. 

99,     See  infra,  this  note. 

[a]  The  following  presented  federal 
questions:  (1)  An  adjudication  that  a 
grant  from  the  United  States  conferred 
no  right  or  title  as  against  subse- 
quent deeds  from  a  state  (Shively 
V.  Bowlby,  152  U.  S.  1,  9,  14  Sup.  Ct. 
548,  38  L.  ed.  331);  (2)  a  contro- 
versy as  to  whether  a  homestead  entry 
is  community  property  (Wadkins  v. 
Producer  Oil  Co.,  227  U.  S.  368,  33 
Sup.  Ct.  380,  57  L.  ed.  551);  (3)  a 
controversy  as  to  the  ownership  of  ore 
based  on  a  dispute  as  to  whether  the 
patent  to  the  land  was  granted  under 
a  statute  which  required  parallelism  of 
end  lines  or  one  which  did  not  (Ken- 
nedy Min.  &  Mil.  Co.  v.  Argonaut  Min. 
Co.,  189  U.  S.  1,  5,  23  Sup.  Ct.  501,  47 
L.  ed.  685);  (4)  where  defendant's 
title  in  ejectment  depends  upon  a 
Spanish  grant  claimed  to  have  been 
perfected  under  a  treaty  with  Spain, 
and  a  patent  of  the  United  States  in 
alleged  confirmation  of  such  claim. 
(Mobile  Transp.  Co.  v.  Mobile,  187  U. 
S.  479,  23  Sup.  Ct.  17'0,  47  L.  ed.  266); 
(5)  a  contention  that  plaintiffs  in  error 
had  title  to  the  land  in  question  under 
a  patent  and  that  prior  to  the  date  of 
its  issuance  the  legal  title  had  not 
passed  out  of  the  United  States,  and 
hence  that  the  possession  of  defendant 
in  error  was  not  adverse.  Missouri 
Valley  Land  Co.  r.  Wiese,  208  U.  S. 
234,  28  Sup.  Ct.  294,  52  L.  ed.  466; 
Missouri  Valley  Land  Co.  v.  Wrich,  208 
TT  S.  250,  28  Sup.  Ct.  299,  52  L.  ed. 
473. 


V  NIT  ED  STATES  COURTS 


401 


treaties  and  laws/  or  overrules  a  contention  that  a  deed  is  invalid  under 
a  federal  statute,"  or  that  the  court's  action  operated  to  deprive  the 
complaining  party  of  his  liberty  or  property  without  due  process  of 
law,^  or  a  contention  by  the  government  that  its  claims  to  vessels  in 
course  of  construction  are  superior  to  liens  of  creditors,*  or  decides 
adversely  to  a  claim  by  a  receiver  appointed  by  a  federal  court  of  im- 
munity from  suit  without  previous  leave  of  such  court,^  or  denies  a 
defense  that  an  action  is  barred  by  the  provisions  of  a  territorial  stat- 
ute.*' 

But  a  federal  question  is  not  necessarily  involved  merely  because  the 
action  or  suit  is  brought  under  the  provisions  of  a  federal  statute,^  or 
by  or  against  a  receiver  appointed  by  a  federal  court, ^  nor  because  an 
act  of  congress  or  a  patent  of  the  United  States  appears,  in  a  chain  of 
title,^  since  the  only  controversy  in  such  cases  may  be  over  purely  local 
questions.^" 


1.  Cissna  v.  Tennessee,  246  U.  S. 
289,  38  Sup.  Ct.  306,  62  L.  ed.  720. 

2.  Sylvester  v.  Washington,  215  U. 
S.  80,  30  Sup.  Ct.  25,  54  L.  ed.  101. 

3.  O'Neill  V.  Learner,  239  U.  S. 
244,  36  Sup.  Ct.  54,  60  L.  ed.  249; 
Provident  Sav.  Life  Assur.  Soc.  V.  Ken- 
tucky, 239  U.  S  103,  36  Sup.  Ct.  34,  60 
L.  ed.  167;  Keerl  v.  Montana,  213  U. 
S.  135,  29  Sup.  Ct.  469,  53  L.  ed.  734, 
contention  that  the  action  of  the  court 
in  denying  the  defendant  the  benefit  of 
a  plea  of  once  in  jeopardy  operated  to 
deprive  him  of  his  liberty  without  due 
process  of  law.  See  Dana  v.  Dana,  250 
U.  S.  220,  39  Sup.  Ct.  449,  63  L.  ed. 
947,  under  1916  amendment  to  §  237  of 
Jud.  Code,  confining  right  of  review  to 
certiorari. 

[a]  But  a  mere  contention  that  in 
the  trial  of  a  negro  negroes  were  ex- 
cluded from  the  grand  and  petit  juries 
because  of  their  race  and  color,  which 
contention  was  overruled  by  the  court, 
does  not  present  a  question  for  review 
where  there  is  no  showing  of  such  an 
abuse  as  would  amount  to  a  denial  of 
due  process  of  law.  Thomas  v.  Texas, 
212  U.  S.  278,  29  Sup.  Ct.  393,  53  L.  ed. 
512. 

4.  United  States  v  Ansonia  Brass 
&  Copper  Co.,  218  U.'  S.  452,  462,  31 
Sup.  Ct.  49,  54  L.  ed.  107. 

5.  McNulta  V.  Lochridge,  141  U.  S. 
327,  331,  12  Sup.  Ct.  11,  35  L.  ed    796. 

6.  El  Paso  &  N.  E.  R.  Co.  v.  Gutier- 
rez, 215  U.  S.  87,  30  Sup.  Ct.  21,  54  L. 
ed.  106. 

7  McMillen  v.  Ferrum  Min.  Co., 
197'U.  S.  343,  25  Sup.  Ct.  533,  49  L.  ed. 
784;     Beals  v.  Cone,  188  U.  S.  184,  23 


Sup.  Ct.  275,  47  L.  ed.  435;  De  Lam- 
ar's Nev.  G.  Min.  Co  v.  Nesbitt,  177 
U.  S.  523,  20  Sup.  Ct.  715,  44  L.  ed. 
872. 

[a]  Although  the  safety  appliance 
act  is  relied  upon  to  sustain  an  action 
for  wrongful  death,  the  only  contro- 
versy being  as  to  matters  not  covered 
by  the  act,  namely  whether  a  breach  of 
the  rules  of  the  company  prevented 
recovery,  no  federal  question  was  in- 
volved.' Minneapolis  St.  P.  &  Ste.  M. 
R.  Co.  V  Popplar,  237  U.  S.  369,  35 
Sup.  Ct.  609,  59  L.  ed.  1000. 

8.  Bausman  v.  Dixon,  173  U.  S.  113, 
19  Sup.  Ct.  316,  43  L.  ed.  633,  because 
the  judgment  is  against  such  a  re- 
ceiver. 

9  New  Orleans  v.  De  Armas,  9  Pet. 
(U.*  S.)   224,  9  L.  ed.  109. 

[a]  Not  "unless  such  title  involves 
the  construction  of  the  act  or  the  de- 
termination of  the  rights  of  the  party 
under  it.'"'  Iowa  v.  Rood,  187  U.  S. 
87,  92,  23  Sup.  Ct.  49,  47  L.  ed.  86. 

[b]  An  issue  of  fact  as  to  where  by 
the  language  of  a  patent  was  the 
boundary  line  of  the  land  conveyed, 
does  not  give  rise  to  a  federal  question. 
Sweringen  v.  St  Louis,  185  U.  S.  38, 
22  Sup.  Ct.  569, '46  L.  ed.  795. 

[c]  Who  is  entitled  to  lands  under 
a  patent  of  the  United  States,  is  not  a 
federal  question  where  the  patent  it- 
self was  not  attacked.  Rogers  v.  Clark 
Iron  Co.,  217  U.  S.  589,  30  Sup.  Ct.  693, 
54  L.  ed.  895. 

10.  See  Minneapolis  St.  P.  &  Ste. 
M.  R.  Co.  v.  Popplar,  237  U.  S. 
369,  35  Sup.  Ct.  609,  59  L.  ed.  1000, 
and  i7ifra,  II,  H,  4,  c,    (II),   (M). 
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Ordinarily  the  construction  of  a  pleading,  and  the  meaning  to  be 
given  to  its  various  allegations  is  purely  a  local  question/^  though  the 

contrary  may  be  true/-  ,.,-,,,     u  ^  j-    +  +•+  + 

The  question  of  estoppel,"  or  res  adjudicata,^''  what  facts  constitute 
a  common  law  marriage,^^  the  existence  of  the  relation  of  passenger 
and  carrier  under  the  general  law.^"  whether  the  obstruction  of  a  nav- 
igable river  wholly  within  a  state  was  authorized  by  such  state,i^  ^  ^jg. 
cision  that  state  courts  have  jurisdiction  to  enforce  a  cause  of  action 
arising  under  the  laws  of  a  territory,^^  and  the  mere  refusal  of  a  jury 
trial,^^  are  ordinarilv  not  federal  questions. 

A  holding  that  the  facts  relied  on  to  bring  a  case  withm  the  federal 
constitution,=°  or  statutes^^  do  not  exist  does  not  give  rise  to  a  federal 

question.  ^.     -r.  t^  •        ^ 

(H.)  Federal  Question  Must  Be  Real  and  Not  Fictitious.—  It  is  not  nec- 
essary to  lay  the  foundation  for  jurisdiction  that  the  claim  of  federal 
right  asserted  should  be  well  founded;"  but  it  must  be  real  and  not 
fictitious."   A  mere  averment  of  a  federal  question  is  not  sufficient  in 


11.  Vandalia  R.  Co.  v  Indiana,  267 
U.  S.  359,  367,  28  Sup,  Ct.  130,  52  L. 
ed.  246.  See  infra,  II,  H,  4,  c,  (II), 
(M). 

12.  Vandalia  R.  Co.  f.  Indiana,  207 
U.  S.  359,  367,  28  Sup.  Ct.  130,  52  L.  ed. 
246,  'a  case  may  arise  in  which  it  is 
apparent  that  a  federal  question  is 
sought  to  be  avoided  or  is  avoided  by 
giving  an  unreasonable  construction  to 
pleadings. 

13.  Parker  v.  McLain,  237  U.  S.  469, 
35  Sup.  Ct.  632,  59  L.  ed.  1051;  Schae- 
fer  r.  Werling,  188  U.  S.  516,  23  Sup. 
Ct.  449,  47  L.  ed.  570  (that  a  city  is 
estopped  to  collect  an  assessment); 
Beals  V.  Cone,  188  U.  S.  184,  23  Sup. 
Ct.  275,  47  L.  ed.  435,  whether  state- 
ments by  one  of  the  defendants  con- 
stituted an  estoppel. 

14.  Beals  r.  Cone,  188  U.  S.  184,  23 
Sup.  Ct.   275,  47  L.  ed.  435. 

I  a  ]  But  a  plea  of  res  judicata 
based,  on  a  federal  judgment  adjudicat- 
ing a  right  of  federal  origin,  involves 
a  federal  question.  Cumberland  Glass 
Mfg.  Co.  V.  DcWitt,  237  U.  S.  447,  35 
Sup.  Ct.  636,  59  L.  ed.  1042. 

15.  Keen  f.  Keen,  201  U.  S  319,  2G 
Sup.  Ct.  494',  50  L.  ed.   772. 

16.  Southern  Pac.  Co.  v.  Schuyler, 
226  U.  S.  601,  33  Sup.  Ct.  277,  57  L.  ed. 
662,  whether,  in  the  absence  of  statute, 
the  relation  of  passenger  and  carrier 
exists  in  case  of  gratuitous  passage 
furnished  to  a  railway  mail  clerk  not 
on  duty. 

17.  North   Shore  Boom   &   D.   Co.  f. 
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Nicomen  Boom  Co.,  212  U.  S.  406,  29 
Sup.  Ct.  355,  53   L.  ed.  574. 

18.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Taylor,  210  U.  S.  281,  28  Sup.  Ct.  616, 
52  L.  ed.  1061. 

19."  Wilson  V.  North  Carolina,  169 
U.  S.  586,  595,  18  Sup.  Ct.  435,  42  L.  ed. 
865. 

20.  Preston  v.  Chicago,  226  U.  S. 
447,  33  Sup.  Ct.  177,  57  L.  ed.  293,  Com- 
pare infra,  II,  H,  4,  c,  (II),  (J)  and 
(M). 

21.  Yosemite  Gold  Min.  &  Mill.  Co. 
V.  Emerson,  208  U,  S.  25,  28  Sup.  Ct. 
196,  52  L.  ed.  374;  Dower  v.  Richards, 
151  U,  S.  658,  14  Sup.  Ct.  452,  38  L.  ed. 
305,  and  cases  cited. 

22.  United  States  v.  Ansonia  Brass 
&  Copper  Co.,  218  U.  S.  452,  463,  31 
Sup.  Ct.  49,  54  L.  ed.  1107.  See  Penn- 
sylvania R.  Co.  V.  Olivit  Bros.,  243 
U.  S.  574,  37  Sup.  Ct.  468,  61  L.  ed. 
908;  *  Geneva  Furniture  Mfg.  Co.  v.  S. 
Karpen  &  Bros.,  238  U.  S.  254,  35  Sup. 
Ct.   788,  59   L.   ed.   1295. 

23.  United  States  Fidelity  &  Guar. 
Co.  V  Oklahoma,  250  U.  S.  Ill,  39  Sup. 
Ct.  399,  63  L.  ed.  876;  Iowa  v.  Rood, 
187  U.  S.  87,  92,  23  Sup.  Ct.  49,  47  L. 
ed.  86  (there  must  be  at  least  a  plaus- 
ible foundation  for  such  claim) ;  Wil- 
son V.  North  Carolina,  169  U.  S.  586, 
595,  18  Sup.  Ct.  435,  42  L  ed.  865; 
Clarke  v.  McDade,  165  U.  S.  168,  17 
Sup.  Ct.  284,  41  L.  ed.  673;  Hamblin 
r.  Western  Land  Co.,  147  U.  S.  531, 
13  Sup.  Ct.  353,  37  L.  ed.  267. 

[a]     It  must  not  be  wholly  without 
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all  cases  2*  Jurisdiction  will  not  be  assumed  where  the  federal  ques- 
tion is  so  absolutely  without  merit  as  to  be  frivolous,=^^  or  where  it  has 
been  foreclosed  by  previous  decisions  of  the  supreme  court.^^ 

Moot  Questions.—  Jurisdiction  will  not  be  assumed  where  the  federal 
question  has  become  a  moot  one." 


foundation,  (I)  but  there  must  be  at 
least  color  of  ground  for  the  averment 
of  its  existence.  Sawyer  v.  Piper,  189 
U.  S.  154,  23  Sup.  Ct.  633,  47  L.  ed. 
757-  New  Orleans  Waterworks  Co.  v. 
Louisiana,  185  U.  S.  336,  344,  22  Sup. 
Ct.  691,  46  L  ed.  936;  Wilson  v.  North 
Carolina,  109  U.  S.  586,  595,  18  Sup. 
Ct.  435,  42  L.  ed.  865;  Hamblin  v. 
Western  Land  Co.,  147  U.  S.  531,  13 
Sup.  Ct.  353,  37  L.  ed.  267;  New 
Orleans  v  New  Orleans  "Waterworks 
Co.,  142  IJ  S.  79,  87,  12  Sup.  Ct.  142, 
35  L.  ed.  943;  Millinsar  v.  Hartupee, 
6  Wall.  (U.  S.)  258,  261,  18  L.  ed.  829. 
(2)  "There  must,  in  addition  to  the 
simple  setting  up  of  the  claim,  be  some 
color  therefor,  or,  in  other  words,  the 
claim  must  be  of  such  a  character  that 
its  mere  mention  does  not  show  it  des- 
titute of  merit;  there  must  be  some 
fair  ground  for  asserting  its  existence, 
and,  in  the  absence  thereof,  the  writ 
of  error  will  be  dismissed,  although  the 
claim  of  a  federal  question  was  plainly 
set  up."  New  Orleans  Waterworks 
Co.  V.  Louisiana,  185  U.  S.  336,  344,  22 
Sup.   Ct.   691,   46   L.   ed.   936. 

24.  Sawyer  v.  Piper,  189  U.  S.  154, 
23  Sup.  Ct.  633,  47  L.  ed.  757;  Equit- 
able Life  Assur.  Soc.  v.  Brown,  187 
U.  S.  308,  23  Sup.  Ct.  123,  47  L.  ed. 
190;  Iowa  v.  Rood,  187  U.  S.  87,  92, 
23  Sup.  Ct.  49,  47  L.  ed.  86;  New 
Orleans  Waterworks  Co.  v.  Louisiana, 
185  U.  S.  336,  22  Sup.  Ct.  691,  46  L.  ed. 
936;  Wilson  V.  North  Carolina,  169 
U.  S.  586,  595,  18  Sup.  Ct.  435,  42  L. 
ed.  865;  Hamblin  v.  "Western  Land 
Co.,  147  U.  S.  531,  13  Sup.  Ct.  353,  37 
L  ed.  267;  New  Orleans  V.  New 
Orleans  Waterworks  Co.,  142  U.  S.  79, 
87,  12  Sup.  Ct.  142,  35  L.  ed.  943. 

[a]  Of  an  Authority  Exercised  Un- 
der the  United  States.  —  Millingar  v. 
Hartupee,  6  Wall.  (U.  S.)  258,  261,  18 
L.  ed.  829. 

25.  Pennsylvania  Hospital  v,  Phila- 
delphia, 245  U.  S.  20,  38  Sup.  Ct.  35, 
62  L.  ed.  124;  Erie  E.  Co.  v.  Solomon, 
237  U.  S.  427,  35  Sup.  Ct.  648,  59  L.  ed. 
1033;  Eastern  E.  Co  v.  Littlefield,  237 
r.   S.  140,  35   Sup.   Ct.   489,  59  L.   ed. 


878;  Easterling  Lumb.  Co.  v.  Pierce, 
235  U.  S.  380,  35  Sup.  Ct.  133,  59  L.  ed. 
279;  Deming  v.  Carlisle  Packing  Co., 
226  U.  S.  102,  33  Sup.  Ct.  80,  57  L.  ed. 
140;  Gring  v.  Ives,  222  U.  S.  365,  32 
Sup.  Ct.  167,  56  L.  ed.  235;  Vought  v. 
State,  217  U.  S.  590,  30  Sup.  Ct.  694, 
54  L.  ed  895;  Delmar  Jockey  Club  v. 
Missouri,  210  U.  S.  324,  28  Sup.  Ct. 
732,  52  L.  ed.  1080;  Equitable  Life 
Assur.  Soc.  V.  Brown,  187  U.  S.  308.  23 
Sup.  Ct.  12.3,  47  L.  ed.  190.  See  mpra, 
II,  H,  4,  b,  (I),  (D),  (3),  (b). 

[a]  For  questions  held  not  frivolous, 
see  Pennsylvania  R.  Co.  v.  Olivit  Bros., 
243  U.  S.  574,  37  Sup.  Ct.  468,  61  L.  ed. 
908;  Lehon  v.  Atlanta,  242  U.  S.  53, 
37  Sup.  Ct.  70,  61  L.  ed.  145;  Seaboard 
Air  L.  R.  V.  Padgett,  236  U.  S.  668,  35 
Sup.  Ct.  481,  59  L.  ed.  777;  Missouri 
Valley  Land  Co.  v.  Wrich,  208  U.  S. 
250,  28  Sup.  Ct.  299,  52  L.  ed.  473; 
Missouri  Valley  Land  Co.  v.  Wiese,  208 
U.  S.  234,  28  Sup.  Ct.  294,  52  L.  ed. 
466. 

[b]  Where  Based  on  Obviously- 
False  Assumption.  —  Parker  v.  McLain, 
237  U.  S.  469,  35  Sup.  Ct.  632,  59  L.  ed. 
1051. 

26.  Union  Nat.  Bank  v.  McBoyle, 
243  U.  S.  26,  37  Sup.  Ct.  370,  61  L.  ed. 
570;  Gasquet  v  Lapeyre,  242  U.  S. 
367,  37  Sup.  Ct.  165,  61  L.  ed.  367; 
King  V.  West  Virginia,  216  U.  S.  92,  80 
Sup.  Ct.  225,  54  L.  ed.  396;  Barring- 
ton  V.  Missouri,  205  U.  S.  483,  27  Sup. 
Ct  582,  51  L  ed.  890;  Leonard  v. 
Vicksburg,  S.  &  P.  E.  Co.,  198  U.  S. 
416,  422,  25  Sup.  Ct.  750,  49  L.  ed. 
1108;  Equitable  Life  Assur,  Soc.  v. 
Brown,  187  U.  S.  308,  23  Sup.  Ct.  123, 
47  L.  ed.  190.  See  supra,  IT,  H,  4,  b, 
(I),  CD),  (3),  (b). 

27.  Campbell  v.  California,  200  TJ.  S. 
87,  92,  26  Sup.  Ct.  182,  50  L.  ed.  382, 
by  reason  of  a  subsequent  statute. 

[a]  The  writ  of  error  -will  be  dis- 
missed, though  no  such  motion  was 
made  in  the  state  appellate  courts. 
Kimball  v.  Kimball,  174  U.  S.  158,  19 
Sup.  Ct.  639.  43  L.  ed.  932. 

[b]  Supreme  court  will  determine 
of  its  own  motion  whether  the  enaet- 
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(I.)  Necessity  for  Raising,  and  Manner  op  Raising,  Question  in  State 
Court. —  (1.)  In  General.  —  The  federal  question  must  have  been  raised 
in  the  state  court,-^  at  the  proper  time^^  and  in  the  proper  way.^°  The 
state  practice  will  ordinarily  be  followed  in  determining  whether  the 
question  was  raised  at  the  proper  time,  and  as  to  whether  it  was  prop- 
erly-presented to  the  state  appellate  court  for  review.^^  The  decision 
of  the  state  court  as  to  whether  the  question  has  been  properly  and 
seasonably  presented  in  accordance  with  the  state  practice,  is  conclusive 
upon  the  federal  supreme  court  unless  it  appears  to  have  been  ren- 
dered in  a  spirit  of  evasion  for  the  purpose  of  defeating  the  federal 
right.^2 


ment  of  a  subsequent  statute  has  so 
obviously  relieved  the  plaintiffs  in  er- 
ror from  the  burden  imposed  by  the 
judgment  below  as  to  render  the  ques- 
tion moot.  Campbell  v.  California,  200 
U.  S.  87,  92,  26  Sup.  Ct.  182,  50  L.  ed. 
382. 

28.  Hiawassee  Riv.  Power  Co.  v. 
Carolina-Tennessee  Power  Co.  (U.  S.), 
40  Sup.  Ct.  330;  Valley  Steamship  Co. 
f.  Wattawa,  244  U.  S.  202,  37  Sup.  Ct. 
523,  61  L.  ed.  1084;  Rogers  v  Clark 
Iron  Works,  217  U.  S.  589,  30  Sup.  Ct. 
693,  54  L.  ed.  895;  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  V.  Slade,  216  U.  S  78, 
30  Sup.  Ct.  230,  54  L.  ed.  390. 

[a]  Benefit  of  federal  employers' 
liability  act  must  be  claimed  in  state 
court.  While  "a  substantive  federal 
right  or  defense  duly  asserted  cannot 
te  lessened  or  destroyed  by  a  state 
rule  of  practice,"  it  must  be  asserted 
in  accordance  with  state  practice.  At- 
lantic Coast  Lino  R.  Co.  r.  Mims,  242 
U.  S.  532,  37  Sup.  Ct.  188,  61  L.  ed.  476. 

29.  Mutual  Life  Ins.  Co.  v.  Mc- 
Grew,  188  U.  S.  291,  3U8,  23  Sup.  Ct. 
375,  47  L.  ed.  480;  Savward  v.  Denny, 
158  U.  S.  ISO,  15  Sup.  Ct.  777,  39  L.  ed. 
941;  Louisville  &  N.  R.  Co.  v.  Louis- 
ville, 166  U.  S.  709,  17  Sup.  Ct.  725,  41 
L.  e.l.  1173. 

Time  for  raising,  see  infra,  IT,  H,  2, 
c,  (11),  (Ij,  (2;.  '       >      >     > 

[a]  Where  no  appeal  is  taken  with- 
in the  time  prescribed  by  the  state 
statute  from'  au  order  refusing  to  re- 
move a  ca.se  to  the  federal  court,  the 
supreme  court  will  not  review  the  final 
judgment  of  the  state  court  on  the 
ground  that  such  order  was  erroneous 
Chesapeake  &  O.  R.  Co.  v.  McDonald*. 
214  U.S.  im,  29Sup.  Ct.  546,  53L.  ed! 
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30.  Chesapeake  &  0.  R.  Co.  v.  Mc- 
Donald, 214  U.  S,  191,  29  Sup.  Ct.  546, 
53  L.  ed.  963;  'Giles  v.  Teasley,  193 
U.  S.  146,  160,  24  Sup.  Ct.  359,  48  L.  ed. 
655;  Say  ward  v.  Denny,  158  U.  S.  180, 
15  Sup.  Ct.  777,  39  L.  ed.  941. 

Manner  of  raising,  see  infra,  (II), 
(H),  2,  c,  (II),  (I),  (3). 

[a]  "The  proper  way  is  by  plead- 
ing, motion,  exception,  or  other  action, 
I>art,  or  being  made  part,  of  the  record, 
showing  that  the  claim  was  presented 
to  the  court."  Mutual  Life  Ins.  Co.  v. 
McGrew,  188  U.  S.  291,  308,  23  Sup. 
Ct.  375,  47  L.  ed.  480. 

31.  Hartford  L.  Ins.  Co.  v.  Johnson, 
249  U.  S.  490,  39  Sup.  Ct.  336,  63  L.  ed. 
722;  Atlantic  Coast  Line  R.  Co.  v. 
Mims,  242  U.  S.  532,  37  Sup.  Ct.  188, 
61  L.  ed.  476. 

[a]  Thus>  (1)  a  state  practice  that 
an  error  not  assigned  is  not  open  to 
review,  and  that  errors  assigned,  but 
not  noticed  or  relied  on  in  the  brief 
of  counsel,  will  be  deemed  waived,  will 
be  recognized  by  the  federal  supreme 
court.  Hulbert  v.  Chicago,  202  U.  S. 
275,  281,  26  Sup.  Ct.  617,  50  L.  ed. 
1026.  (3)  And  a  state  practice  that 
the  question  is  not  properly  presented 
by  fn  amended  motion  for  new  trial, 
i3  binding  on  the  federal  supreme 
court.  Barbour  v,  Georgia,  249  U  S. 
454,  39  Sup.  Ct.  316,  63  L.  ed.  704." 

32.  Hartford  L.  Ins.  Co.  v.  John- 
son, 249  U.  S.  490,  39  Suj).  Ct.  336,  63 
L.  ed.  722;  Nevada-California-Oregon 
R.  Co.*  V.  Burrus,  244  U.  S.  103,  37  Sup. 
Ct.  576,  61  L.  ed.  1019;  Cincinnati, 
P.,  B.  S.  &  P.  Packet  Co.  v.  Bav,  200 
IT.  _S.  179,  26  Sup.  Ct.  208,  r,0  L.  ed.  428, 
it  is  sufficient  where  the  judge's  certi- 
ficate shows  that  it  was  not  treated  as 
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(2.)  Time  for  Eaising.  —  The  proper  time  for  raising  the  question  is 
determined  by  the  state  practice,  as  to  which  the  decision  of  the  state 
court  is  ordinarily  conclusive."  It  is  usually  too  late  to  raise  the  fed- 
eral question  for  "the  first  time  on  appeal  or  error  in  the  state  appellate 
eourt,^*  or  in  a  petition  for  rehearing  after  judgment,  '^  or  in  arguments 


having  been  raised  too  late  under  the  I 
local  procedure. 

Compare,  Erie  E.  Co.  v.  Purdy,  1S5 
U.  S.  148,  152,  22  Sup.  Ct.  605,  46  L.  ed. 
847;  Carter  v.  Texas,  177  U.  S.  442, 
447,  20  Sup.  Ct.  687,  44  L.  ed.  839. 

[a]  Where  highest  state  court  treats 
federal  question  as  necessarily  in- 
volved and  decides  it,  method  of  rais- 
ing is  immaterial.  Cissna  v.  Tennessee, 
246  U.  S.  289,  38  Sup.  Ct.  306,  62  L.  ed. 
720:  Chambers  v  Baltimore  &  O.  R. 
Co.,  207  U.  S.  142,"  148,  28  Sup.  Ct.  34, 
52  L.  ed.  143. 

[b]  The  refusal  to  allow  an  amend- 
ment of  an  answer  to  set  up  facts  In- 
volving a  federal  right,  where  the 
amendment  was  offered  after  the  trial 
was  begun,  will  not  be  reviewed.  Nev- 
ada-California-Oregon  R.  Co.  v,  Bur- 
rus,  244  U.  S.  103,  37  Sup.  Ct.  576,  61 
L.  ed.  1019. 

33.  See  supra,  II,  H,  4,  c,  (II),  (I), 

(1). 

34.  I'irst  Nat.  Bank  v.  Estherville, 
215  U.  S.  341,  30  Sup.  Ct.  152,  54  L.  ed. 
223. 

[a]  The  proper  time  is  iu  the  trial 
court,  where,  under  the  state  practice, 
the  highest  court  of  the  state  will  not 
revise  the  judgment  of  the  court^  be- 
low on  questions  not  therein  raised. 
Mutual  Life  Ins.  Co.  f.  McGrew,  188 
U  S.  291,  308,  23  Sup.  Ct.  375,  47  L.  ed. 
48*0.  See  Jacobi  v.  Alabama,  187  U.  S. 
133,  23  Sup.  Ct.  48,  47  L.  ed.  106;  Erie 
E.  Co.  V.  Purdv,  185  U  S.  148,  22  Sup. 
Ct.   605,  46  L.   ed.   847.' 

[b]  Before  Final  Judgment, —  (1) 
The  record  must  show  that  a  federal 
question  was  raised  in  the  state  court 
before  the  entry  of  final  judgment. 
Fowler  v.  Lamson,  164  U.  S.  252,  17 
Sup.  Ct.  112,  41  L.  ed.  424.  See  Tel- 
luride  Power  Transmission  Co.  f.  Rio 
Grande  W.  E.  Co  ,  175  IT.  S.  639,  643, 
20  Sup.  Ct.  245,  44  L.  ed.  305;  Sim- 
merman  f.  Nebraska,  116  U.  S.  54,  6 
Sup.  Ct.  333,  29  L.  ed.  535.  (2)  It  is 
not  sufficient  where  the  question  was 
first  presented  in  the  motion  for  a  new 
trial,  where  the  grounds  on  which  it 
was  based  were  not  specified,  and  no 


reference  to  the  constitution  was  made 
in  the  assignment  of  errors  in  the 
federal  supreme  court  and  no  notice  of 
the  question  was  taken  in  the  state 
supreme  court.  Keen  v.  Keen,  201  U. 
S.  319,  26  Sup.  Ct.  494,  50  L.  ed.  772. 

[c]  In  Petition  For  Writ  of  Error. 
Mutual  Life  Ins.  Co.  v.  McGrew,  188  U. 
S.  291,  308,  23  Sup  Ct.  375,  47  L.  ed. 
480.  See  El  Paso  &  S.  W.  R.  Co.  v. 
Eichel,  226  V.  S.  590,  33  Sup.  Ct.  179, 
57  L.  ed.  369. 

[d]  An  assignment  of  errors  in  the 
state  supreme  court  is  insufficient  un- 
less the  record  shows  that  the  question 
was  passed  upon.  Fowler  v.  Lamson, 
164  U.  S.  252,  17  Sup.  Ct.  112,  41  L.  ed. 
424. 

[e]  In  Briefs.  —  Not  when  it  was 
first  raised  in  the  closing  brief  of 
counsel.  Zadig  v  Baldwin,  166  U.  S. 
485,  17  Sup.  Ct.'639,  41  L.  ed.  1087. 
See  also  Mutual  Life  Ins.  Co.  v.  Mc- 
Grew, 188  U.  S.  291,  308,  23  Sup.  Ct. 
375,  47  L.  ed.  480. 

[f]  The  refusal  of  the  state  su- 
preme court  to  entertain  and  decide 
the  federal  question  because  not 
raised  below,  cannot  be  reviewed.  Mis- 
souri Pac  E.  Co.  V.  Taber,  244  U.  S. 
200,  37  Sup.  Ct.  522,  61  L.  ed.  1082. 

35.  Kansas  City  Star  Co  v.  Julian, 
215  U.  S.  589,  30  Sup.  Ct.  406,  54  L.  ed. 
340;  Kansas  City  So.  R.  Co.  v.  Henrie, 
214  U  S.  491,  29  Sup.  Ct.  697,  53  L. 
ed.  10.57;  MeCorquodale  v.  Texas,  211 
U.  S.  432,  29  Sup.  Ct.  146,  53  L.  ed. 
269;  Disconto  Gesellschaft  v.  Umbreit, 
208  U.  S.  570,  28  Sup.  Ct.  337,  52  L. 
cd.  625;  Montana  ex  rel.  Haire  f.  Rice, 
204  U.  S.  191,  27  Sup.  Ct.  281,  51  L. 
ed.  490;  French  v.  Tavlor,  199  U.  S. 
274,  26  Sup.  Ct.  76,  50  L.  ed.  189; 
Corkran  Oil  &  Devel.  Co.  V.  Arnaudet, 
199  U.  S.  182,  193,  26  Sup.  Ct.  41,  50 
L.  ed.  143;  McMillen  f.  Ferrum  Min. 
Co.,  197  U.  S.  343,  25  Sup.  Ct.  533,  49 
L  ed.  784;  Capital  Nat.  Bank  v.  First 
Nat.  Bank,  172  U.  S.  425,  19  Sup.  Ct. 
202,  43  L.  ed.  502;  Miller  v.  Cornwall 
R.  Co.,  168  U.  S.  131,  18  Sup.  Ct.  34,  42 
L.  ed.  409;  Say  ward  v.  Denny,  158  U. 
1  S.  180,  15  Sup.  Ct.  777,  39  L.  ed.  941. 
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or  briefs  of  counsel,^^  unless  the  question  is  then  considered  and  de- 
cided," or  on  a  second  appeal  if  the  state  court  refuses  then  to  consider 
it,-'^  or  in  the  petition  for  writ  of  error,^^  or  assignment  of  errors*" 
made  for  the  purpose  of  securing  review  by  the  federal  supreme  court. 
These  rules  are  not  absolute,  however,  and  do  not  govern  a  case  where 
the  injured  party  was  not  bound  to  anticipate  the  possibility  of  a  de- 
cision or  ruling  denying  his  federal  rights." 


[a]  Where  the  Rehearing  Is  Denied. 
Paraiso  v.  United  States,  207  U.  S.  368, 
28  Sup.  Ct.  127,  52  L.  ed.  249. 

[b]  Where  the  Petition  Is  Denied 
Without  Opinion.  —  Jett  Bros.  Distill- 
ing Co.  V.  City  of  Carrollton  (U.  S.), 
40  Sup.  Ct.  255;  Godchaux  Co  v.  Esto- 
pinal  (U.  S.),  40  Sup.  Ct.  116;  Mutua] 
Life  Ins.  Co.  v.  McGrew,  188  U.  S.  291, 
308,  311,  23  Sup.  Ct.  375,  47  L.  ed.  480. 

[c]  Where  the  petition  is  overruled 
without  passing  on  the  question. 
VVatcrs-Picrc'c  Oil  Co.  v.  Texas  (No.  2), 
212  U.  S.  112,  118,  29  Sup.  Ct.  277,  53 
L.  ed.  431;  Pirn  r.  St  Louis,  165  U.  S. 
273,  17  Sup.  Ct.  322,  41  L.  ed.  714. 

36.  See  Hartford  L.  Ins.  Co  V. 
Johnson,  249  U.  S.  490,  39  Sup.'  Ct. 
336,  63  L.  ed.  722,  as  to  Missouri  prac- 
tice. 

37.  McCorquodale  v  Texas,  211  U. 
S.  432,  29  Sup.  Ct.  146,  53  L.  ed.  269; 
Disconto  Gesellschaft  v.  Unibreit,  208 
U.  S.  570,  28  Sup.  Ct.  337,  52  L  ed.  625; 
Sullivan  r.  Texas,  207  U.  S.'  416,  28 
Sup  Ct.  216,  52  L.  ed.  274;  McKay  v. 
Kalyton,  204  U.  S.  458,  463,  27  Sup.  Ct. 
346,  51  L.  ed.  566;  Montana  ex  rel. 
Haire  v.  Rice,  204  U.  S.  291,  27  Sup. 
Ct.  281,  51  L.  ed.  490;  French  v.  Tay- 
lor^ 199  U.  S.  274,  26  Sup.  Ct.  76,  50  L. 
ed.  189;  Corkran  Oil  &  Devel  Co.  v. 
Arnaudet,  199  U.  S.  182,  193,  *26  Sup. 
Ct.  41,  50  L.  ed.  143;  McMillen  v.  Ter- 
rum  Min.  Co.,  197  U.  S  343,  25  Sup. 
Ct.  533,  49  L.  ed.  784;*  Mutual  Life 
Ins.  Co.  V.  McGrew,  188  U.  S.  291,  308, 
23  Sup.  Ct.  375,  47  L.  ed.  480. 

[al  If  the  state  supreme  court 
passes  on  it,  its  judgment  may  be  re- 
viewed though  the  question  was  not 
raised  or  insisted  upon  in  the  trial 
court.  Erie  E.  Co.  r.  Purdv,  185  U.  S. 
148,  22  Sup.  Ct.  605,  46  L.  ed.  847; 
Rothschild  1-.  Knight,  184  U  S.  334, 
.-{.-^n,  22  Sup.  f'f.  -Mi],  46  L.  ed.' 573. 

fl'l  Where  the  court  entertains  the 
motion  for  rehearing  and  decides  the 
question  against  the  contention  of  tlie 
|.laintiff  in  error,  there  is  jurisdiction. 
Leigh    r.    Green,    19;5    U.    S.'  79,    85,    24 
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Sup.  Ct  390,  48  L.  ed.  623;  Mallett  v. 
North  Carolina,  181  U.  S.  589,  21  Sup. 
Ct.  730,  45  L.  ed.  1015. 

38.  Bonner  v.  Gorman,  213  U.  S  86, 
29  Sup.  Ct.  483,  53  L.  ed.  709;  West- 
ern Electrical  Supply  Co.  v.  Abbeville 
Elec.  L.  &  P  Co.,  197  U.  S.  299,  25 
Sup.  Ct.  481,  *49  L.  ed.  765;  Yazoo  & 
M.  V.  E.  Co.  V.  Adams,  180  U  S.  1,  21 
Sup.  Ct.  240,  45  L.  ed.  395;  Union  Mut. 
Life  Ins.  Co  v.  Kirchoflf,  169  U.  S.  103, 
18  Sup.  Ct.  260,  42  L.  ed.  677.  See  Mis- 
souri, K.  &  T.  E.  Co.  V.  Sealy,  248  U  S. 
363,  39  Sup.  Ct.  97,  63  L.  ed.  296.  * 

39.  Thomas  v.  Iowa,  209  U.  S.  258, 

28  Sup.  Ct.  487,  52  L.  ed.  782;  Montana 
ex  rel.  Haire  v.  Eice,  204  U.  S.  291,  27 
Sup.  Ct.  281,  51  L.  ed.  490;  French  v. 
Taylor,  199  U.  S.  274,  26  Sup.  Ct.  76, 
50  L.  ed  189;  Corkran  Oil  &  Devel.  Co. 
V.  Arnaudet,  199  U.  S.  182,  193,  26  Sup. 
Ct.  41,  50  L.  ed.  143;  Simmerman  v. 
Nebraska,  116  U.  S.  54,  6  Sup    Ct.  333, 

29  L.  ed.  535. 

40.  Southwestern  Oil  Co.  v.  Texas, 
217  U.  S.  114,  30  Sup.  Ct  496,  54  L.  ed. 
688;  Chesapeake  &  O.  E.  Co.  v.  Mc- 
Donald, 214  U.  S.  191,  29  Sup,  Ct.  546, 
53  L  ed.  963;  Thomas  v.  Iowa,  209  U. 
S.  258,  28  Sup.  Ct.  487,  52  L.  ed.  782; 
Osborne  v.  Clark,  204  U.  S.  565,  27  Sup. 
Ct.  319,  51  L.  ed.  619;  Montana  ex  rel. 
Haire  v.  Eice,  204  U.  S.  291,  27  Sup.  Ct. 
2S1,  51  L.  ed.  490;  French  v.  Taylor, 
199  U.  S.  274,  26  Sup.  Ct.  76,  50  L.  ed. 
189;  Corkran  Oil  &  Devel.  Co.  v.  Ar- 
naudet, 199  U.  S.  182,  193,  26  Sup.  Ct. 
41,  50  L.  ed.  143;  New  York  Cent.  & 
H  E.  Co.  r.  New  York,  186  U.  S.  269, 
273,  22  Sup.  Ct.  916,  46  L.  ed.  1158. 

[a]  In  So  Called  Specifications  of 
Error.  —  Clarke  v.  McDade,  165  U.  S. 
168,  17  Sup.  Ct.  284,  41  L.  ed.  673. 

[b]  The  review  is  confined  to  the 
assignments  of  error  made  and  passed 
upon  in  the  judgment  of  the  state 
court.  Waters-Pierce  Oil  Co.  V.  Texas 
CNo.  2),  212  IT.  S.  112,  29  Sup.  Ct.  277, 
53  L.  ed    431. 

41.  Saunders  /;.  Shaw,  244  U.  S.  317, 
37  Sup.  Ct.  638,  61  L.  ed.  1163,  where 
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(3.)  Maimer  of  Raising.  —  Showing.  —  Under  the  provisious  of  the  judi- 
cial code,  the  alleged  federal  title,  right,  privilege,  or  immunity  must 
be  especially  set  up  or  claimed  in  the  state  court.*^  As  already  stated, 
the  time  and  manner  of  presenting  such  rights  are  governed  by  the 
state  practice,  as  to  which  the  decisions,  if  any,  of  the  state  courts  are 
ordinarily  conclusive.*^  However,  in  view  of  the  requirement  of  the 
code,  the  federal  courts  have  laid  down  general  rules.**  The  party 
claiming  such  rights  must  plainly  and  distinctly  indicate,  before  the 
case  is  disposed  of  in  the  state  court,  that  they  are  claimed  under  the 
constitution,  statutes,  or  treaties  of  the  United  States.**    He  must  so 


the  claim  was  first  made  in  the  assign- 
ment of  errors  to  secure  review  by  fed- 
eral supreme  court,  on  a  decision  which 
remanded  the  case  in  such  way  as  to 
deprive  the  party  of  a  right  to  intro- 
duce evidence  in  his  defense. 

42.  Seaboard  A.  L.  Ey.  v.  Duvall, 
225  U.  S.  477,  32  *Sup.  Ct.  790,  56  L, 
ed.  1171;  Appleby  v.  Buffalo,  221  U.  S. 
524,  31  Sup.  Ct.  699,  55  L.  ed.  83S; 
Chesapeake  &  O.  E.  Co.  f.  McDonald, 
214  U.  S.  191,  29  Sup.  Ct.  546,  53  L.  ed. 
963;  Paraiso  v  United  States,  207  U. 
S.  368,  28  Sup,*  Ct.  127,  52  L.  ed.  249; 
Montana  ex  rel.  Haire  v.  Eiee,  204  U. 
S.  291,  27  Sup.  Ct.  281,  51  L.  ed  490; 
Otis  Co.  V.  Ludlow  Mfg.  Co.,  201  *U.  S. 
140,  26  Sup.  Ct.  353,  50  L.  ed.  696; 
Mutual  Life  Ins.  Co.  v.  McGrew,  1S8 
U.  S.  291,  307,  23  Sup.  Ct.  375,  47  L. 
ed.  480;  Beals  v.  Cone,  188  U  S.  184, 
23  Sup.  Ct.  275_,  47  L.  ed.  435;  Telluride 
Power  Transmission  Co.  v.  Eio  Grande 
W.  E.  Co.,  175  U  S.  639,  643,  20  Sup. 
Ct.  245,  44  L.  ed.'305;  Columbia  W.  P. 
Co.  V.  Columbia  Elec  St.  E.,  L.  &  P. 
Co.,  172  U.  S.  475,  488,  19  Sup.  Ct.  247, 
43  L.  ed.  521;  Green  Bay  &  M.  Canal 
Co.  V.  Patten  Paper  Co  ,  172  U.  S.  5S, 
19  Sup.  Ct.  97,  43  L.  ed.  364;  F.  G. 
Oxley  Stave  Co.  v.  Butler  Countv,  166 
U.  S  648,  17  Sup.  Ct.  709,  41  L.  ed. 
1149;*  Chicago  &  X.  W.  E.  Co.  v.  Chi- 
cago, 164  U.  S.  454,  17  Sup.  Ct.  129,  41 
L.  ed  511;  Jersey  Citv  &  B.  E.  Co.  v. 
Morgan,  160  U.  S.  288,"  16  Sup.  Ct.  276, 
40  L.  ed.  430;  Say  ward  v.  Denny,  158 
U.  S.  180,  15  Sup.  Ct  777,  39  L.  ed. 
941;  Morrison  v.  Watso*n,  1.54  U.  S.  Ill, 
14  Sup.  Ct.  995,  38  L.  ed.  927;  French 
r.  Hopkins,  124  U  S.  524,  8  Sup.  Ct. 
589,  31  L.  ed.  536;  Maxwell  v.  New- 
bold,  18  How.  (U.  S.)  511,  15  L.  ed. 
506. 

43.  See  mpra,  II,  H,  4,  c,  (II),  (I), 
(1). 


44.  See  infra,  this  section. 

45.  St.  Louis  I.  M.  &  S.  E.  Co.  v. 
Starbird,  243  IT.  S.  592,  37  Sup.  Ct.  462, 
61  L.  ed.  917;  Louisville  &  N.  E.  Co.  v. 
Smith,  H.  &  Co.,  204  T.  S.  551,  27  Sup. 
Ct.  401,  51  L.  ed.  612  (denial  that  de- 
fendant "was  bound  by  law"  to  do 
certain  things  is  insufficient) ;  Howard 
f.  Fleming,  191  U.  S.  126,  137,  24  Sup. 
Ct  49,  48  L.  ed.  121;  Michigan  Sugar 
Co".  V.  Michigan,  185  U.  S.  112,  22  Sup. 
Ct.  581,  46  L,  ed.  829;  Green  Bay  &  M. 
Canal  Co.  v.  Patten  Paper  Co.,  172  IT. 
S.  58,  19  Sup.  Ct,  97,  43  L.  ed.  364;  F. 
G.   Oxlev  Stave   Co.  f.  Butler   Countv, 

166  IT.   S.   648,  17   Sup.  Ct.   709,  41   L. 
od.   1149.    See  Levy  f.   Superior   Court, 

167  r.  S.  175,  177,  17  Sup.  Ct.  769,  42 
L.  ed.  126. 

[a]  It  must  have  been  called  to  the 
attention  of  the  court  (1)  in  soLie 
proper  wav  (Giles  V.  Teaslev,  193  U.  S. 
146,  160,  24  Sup.  Ct.  359,  48"  L.  ed.  655; 
Dewey  v  Des  Moines,  173  U.  S.  193, 
199,  19  Sup.  Ct.  379,  43  L.  ed.  665; 
Savward  r.  Dennv,  158  U.  S.  180,  15 
Sup.  Ct.  777,  39  L.  ed.  941),  that  (2) 
he  is  asserting  and  relying  on  a  right, 
Tirivilege  or  immunity  derived  from 
the  federal  constitution  or  laws  (El 
Paso  &  S  W.  E.  Co.  r.  Eichel,  226  IT.  S. 
590,  33  Sup.  Ct.  179,  57  L.  ed.  369), 
and  (3)  such  provision  must  be  set 
forth.  Xew  York  Cent.  &  H.  E.  Co.  v. 
Xew  York,  186  U.  S  269,  273,  22  Sup. 
Ct.  916,  46  L.  ed.  1158. 

[b]  "It  must  have  been  so  re- 
ferred to  and  mentioned  as  to  show 
that  it  was  present  in  the  minds  of  the 
jjarties  claiming  the  right,  or  must 
have  been  in  some  way  presented  to 
the  court."  Sweringen  v.  St.  Louis, 
185  U.  S.  38,  45,  22  Sup.  Ct  569,  46 
L.  ed.  795. 

Time  for  raising,  see  supra,  IT,  H,  2, 
c,   (II),   (I),   (2). 
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declare  unmistakably;  it  is  not  sufficient  if  Ins  purpose  is  left  to  mere 
inference.*''  It  is  not  necessary  that  the  claim  be  asserted  m  any  par- 
ticular form  of  words  or  phrases,  however,*^  but  is  sufficient  if  it  ap- 
pears from  the  record  that  federal  rights  were  set  up  or  claimed  in 
iuch  manner  as  to  bring  the  matter  to  the  attention  of  the  court." 


46.  Mutual  Life  Ins.  Co.  t\  McGrew, 
188  U  S.  291,  308,  23  Sup.  Ct.  375,  47 
L  ed."480;  Green  Bav  &  M.  Canal  Co. 
f.'  Patten  Paper  Co.,  172  U.  S.  58,  19 
Sup.  Ct.  97,  43  L.  ed.  364;  F.  G.  Oxley 
Stave  Co.  i*.  Butler  County,  166  U.  S. 
648,  17  Sup.  Ct.  709,  41  L.  ed.  1149. 

[a]  The  statutory  requirement  is 
not  met  by  allegations  which  are  so 
general  in  character  that  (1)  the  pur- 
pose to  assert  a  federal  right  is  left  to 
mere  inference.  Mutual  Life  Ins.  Co. 
V.  McGrew,  188  U.  S.  291,  309,  23  Sup. 
Gt  375,  47  L.  ed.  375,  (2)  Thus,  a  gen- 
eral statement  that  the  decision  of  a 
court  is  against  the  constitutional 
rights  of  the  objecting  party,  or 
against  the  fourteenth  amendment,  or 
that  it  is  -without  due  process  of  law, 
is  insufficient.  Clarke  V.  McDade,  165 
U.  S.  168,  172,  17  Sup.  Ct.  284,  41  L. 
ed.  673.  See  Hiawassee  Eiv.  Power  Co. 
V  Carolina-Tennessee  Power  Co.  (U. 
S.),  40  Sup.  Ct.  330. 

[b]  "A  mere  claim  in  the  court 
below,  (1)  that  there  has  been  a  de- 
nial of  due  process  of  law,  does  not  of 
itself  raise  a  federal  question  with 
sufficient  distinctness  to  give  us  juris- 
diction to  consider  whether  there  has 
been  a  violation  of  the  fourteenth 
amendment  of  the  constitution." 
Thomas  v.  Iowa,  209  U.  S.  258,  28  Sup. 
Ct.  487,  52  L.  ed.  782.  (2)  So  also,  a 
mere  claim  in  objections  to  the  confir- 
mation of  an  assessment  that  it  is  un- 
constitutional is  insufficient  where  the 
matter  is  never  afterwards  brought  to 
the  attention  of  the  trial  court  or  the 
state  supreme  court.  Hulbert  v.  Chi- 
cago, 202  U.  S.  275,  26  Sup.  Ct.  617,  50 
L.  ed.  1026. 

47.  St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Starbird,  243  U.  S,  592,  37  Sup  Ct. 
462,  61  L.  ed.  917;  Dewey  v.'  Dcs 
Mninoa,  173  U.  S.  193,  199,  19  Sup.  Ct. 
379,  43  L.  ed.  665;  Green  Bay  &  M 
Canal  Co.  r.  Patten  Paper  Co.,  172 
U.  S.  58,  19  Sup.  Ct.  97,  43  L.  ed.  364 

fa]  It  Is  not  always  necessary  to 
refer  to  the  precise  words  or  to  the 
particular  section  of  the  constitution, 
under  which  some  right^  title,  privilege 
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or  immunity  is  claimed,  but  it  is  suf- 
ficient if  it  appears  affirmatively  from 
the  record  that  a  right,  title,  privilege 
or  immunity  is  specially  set  up  or 
claimed  under  that  instrument,  or  un- 
der the  authority  of  the  United  States. 
F.  G.  Oxley  Stave  Co.  v.  Butler  County, 
166  U.  S.  648,  657,  17  Sup.  Ct.  709,  41 
L.   ed.   1149. 

[b]  A  federal  statute  need  not  be 
specially  pleaded  since  the  state  courts 
must  take  judicial  notice  of  it  St. 
Louis,  I.  M.  &  S.  E.  Co.  v.  Starbird, 
243  U.  S.  592,  37  Sup.  Ct.  462,  61  L.  ed, 
917.  See  also  Jones  Nat.  Bank  v. 
Yates,  240  U.  S.  541,  36  Sup.  Ct    429, 

60  L.  ed.  788. 

48.  St.  Louis,  I.  M.  &  S.  E  Co.  v. 
Starbird,  243  U.  S.  592,  37  Sup.  Ct.  462, 

61  L.  ed.  917;  Jones  Nat  Bank  v.. 
Yates,  240  U.  S.  541,  36  Sup.  Ct.  429, 
60  L.  ed.  788;  Missouri,  K.  &  T.  E. 
Co  V.  Elliott,  184  U.  S.  530,  534,  22 
Sup.  Ct.  446,  46  L.  ed.  673;  Green  Bay 
&  M.  Canal  Co.  v.  Patten  Paper  Co.,  172 
U.  S.  58,  19  Sup.  Ct.  97,  43  L.  ed.  364. 

[a]  Thus,  a  party  who  names  a  fed- 
eral act,  indicates  wherein  it  is 
claimed  to  be  applicable,  and  invokes 
its  protection,  sufficiently  asserts  a 
right  or  immunitv  thereunder.  Kansas 
City  S.  E.  Co.  !-.■'  Albers  Com.  Co.,  223 
U.  S  573,  32  Sup.  Ct.  316,  56  L.  ed. 
556.  ■ 

[b]  Raised  by  Answer. —  (1)  It  is 
sufficient  where  the  questions  were 
clearly  raised  by  the  answer,  and  the 
decree  rendered  could  not  have  been 
made  without  deciding  them  against 
defendant's  contention.  Wabash  E. 
Co.  V.  Adelbert  College,  208  V.  S.  38, 
609,  28  Sup.  Ct.  182,  52  L  ed.  379. 
See  also  Sage  v.  Hampe,  235*  XJ.  S.  99, 
35  Sup.  Ct.  94,  59  L.  ed.  147.  (2)  As 
where  the  answer  of  an  interstate  car- 
rier pleaded  a  provision  of  the  bill  of 
lading  the  effect  of  which  was  de- 
termined by  the  Cormack  amendment 
to  the  interstate  commerce  act.  St. 
Louis,  I.  M.  &  S.  E.  Co.  v.  Starbird, 
243  U.  S.  592,  37  Sup.  Ct.  462,  61  L  ed. 
917. 

[(■]     The  question  was  held  to  have 
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In  cases  involving  the  constitutionality  of  state  statutes_  or  authori- 
ties, less  particularity  is  required  in  asserting  the  federal  right  than  in 
cases  wherein  a  right,  title,  privilege  or  immunity  is  claimed  under  the 
United  States,  since  there  is  no  express  requirement  that  such  right  or 
privilege  must  be  specially  set  up  or  claimed."  The  right  must,  how- 
ever, have  been  called  to  the  attention  of  the  state  court  in  some  ade- 
quate way,  and  must  have  been  considered  and  decided  or  a  decision 
thereof  necessarily  involved  in  the  determination  of  the  case.»^ 

In  every  case  it  must  appear  from  the  face  of  the  record  either  that 
the  validity  of  the  statute,  treaty,  or  authority  was  drawn  in  question 
or  that  the  right,  title,  privilege  or  immunity  was  specially  set  up  or 


been  sufficiently  raised  where  the  de- 
fendant bank  at  every  stage  showed 
its  intention  to  rely  on  the  federal 
banking  laws  for  immunity  and  the 
state  supreme  court  made  a  certificate 
part  of  its  record  and  judgment,  to  the 
effect  that  it  became  and  was  material 
to  determine  the  question,  and  that  the 
decision  was  against  the  bank's  claim, 
it  not  being  necessary  for  the  bank  in 
the  first  instance  to  anticipate  the  spe- 
cific and  qualified  form  in  which  the 
immunity  finally  was  denied.  Mer- 
chants' Nat.  Bank  v.  Wehrmann,  202 
V.  S.  295,  26  Sup.  Ct.  613,  50  L.  ed. 
1036. 

fd]  Where  the  highest  state  court 
treated  the  question  as  properly  raised 
and  decided  it,  the  objection  that  it 
was  not  raised  is  not  open  in  the  fed- 
eral supreme  court.  Atlantic  Coast  L. 
E.  Co.  V.  Mims,  242  TJ.  S.  532,  37  Sup. 
Ct.  1S8,  61  L.  ed.  476;  Cissna  v.  Ten- 
nessee, 246  r.  S.  289,  38  Sup.  Ct.  306, 
62  L.  ed.  720. 

49.  Yazoo  &  M.  V.  E.  Co.  v.  Adams, 
180  r.  S.  1,  14,  21  Sup.  Ct.  240,  45  L. 
ed.  395. 

[a]  It  is  expressly  required,  how- 
erer,  that  the  validity  of  the  state 
statute  or  authority  must  have  been 
"drawn  in  question."  First  Nat. 
Bank  v.  Estherville,  215  U.  S.  341,  30 
Sup.  Ct.  152,  54  L.  ed.  223;  Tyler  f. 
Judges  of  Eegistration,  179  U.  S.  405, 
408,  21   Sup.  Ct.  206,  45  L.  ed.  252. 

[b]  It  is  sufficient  (1)  if  the  ques- 
tion appears  in  the  record  in  the  state 
court  and  was  decided,  or  the  decision 
thereof  was  necessarily  involved  in  the 
case,  though  it  was  not  specially  set 
up  (Harding  r.  minois,  196  U.  S.  78, 
86,  25  Sup.  Ct.  176,  49  L.  ed.  394; 
Yazoo  &  M.  V.  E.  Co.  v.  Adams,  180 
U.  S.  1,  14,  21  Sup    Ct.  240,  45  L.  ed. 


395;  Columbia  Water  Power  Co.  v. 
Columbia  Elec.  St.  E.,  L.  &  P.  Co.,  172 
U.  S.  475,  488,  19  Sup.  Ct.  247,  43  L.  ed. 
521)*  and  (2)  though  the  record  does 
not  in  terms  declare  that  the  question 
was  raised.  Yazoo  &  M.  V.  E.  Co.  t\ 
Adams,  180  U.  S.  1,  14,  21  Sup.  Ct. 
240,  45  L.  ed.  395. 

50.  Selover,  Bates  &  Co.  f.  Walsh, 
226  IT.  S.  112,  33  Sup.  Ct.  69,  57  L.  ed. 
146;  Tvler  v.  Judges  of  Eegistration, 
179  U.  S.  405,  21  Sup.  Ct.  206,  45  L.  ed. 
252;  *Levy  v.  Superior  Court,  167  U. 
S.  175,  17  Sup.  Ct.  769,  42  L.  ed.  126. 

[a]  It  must  affirmatively  appear, 
that  (1)  it  was  presented  for  decision. 
First  Xat.  Bank  v.  Estherville,  215 
U  S.  341,  30  Sup.  Ct.  152,  o4  L.  ed. 
223;  Harding  v.  Illinois,  196  U.  S.  78, 
25  Sup.  Ct.  176,  49  L.  ed.  394.  (2)  It 
is  not  necessary  that  the  federal  charac- 
ter of  the  suit  appear  in  the  plaintiff's 
statement  of  his  cause  of  action,  but  it 
is  sufficient  if  it  was  properly  raised 
and  decided  against  the  contention  of 
the  party  raising  it.  Houston  &  T.  C. 
E  Co.  V.  Texas,  177  U.  S.  66,  78,  20 
Slip.  Ct.  545,  44  L.  ed.  673. 

[b]  There  is  no  jurisdiction  where 
the  stat3  court  expressly  disclaims  de- 
cision of  the  question  because  it  was 
not  presented  bv  proper  proceedings. 
Harding  r.  Illinois,  196  U.  S.  78,  88,  25 
Sup.  Ct.  176,  49  L.   ed.  394. 

[e]  Constraing  Objection.  —  Where 
it  is  objected  in  a  state  court  that  a 
state  court  is  "unconstitutional  and 
void,"  the  state  court  may  properly 
construe  the  objection  as  raising  the 
question  whether  the  statute  contra- 
venes the  state,  and  not  the  federal, 
constituti^on.  ililler  f.  Cornwall  E. 
Co.,  168  H.  S.  131,  18  Sup.  Ct.  34,  42 
L.  ed.  409. 
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claimed,  as  the  case  may  be."^^  A  definite  issue  as  to  the  validity  of  the 
statute  or  the  possession  of  the  federal  right  must  be  distinctly  dcduc- 
ible  from  the  record,'^^  but  it  is  sufficient  in  either  case  if  it  appears 
that  the  f ederalr  question  was  expressly  decided,^^  or  that  it  must  have 


51.  Seaboard  A.  L.  Ev.  v.  Duvall, 
225  U.  S.  477,  32  Sup.  Ct.  790,  56  L.  ed. 
1171;  Paraiso  V  United  States,  207 
U.  S.  368,  28  Sup.  Ct.  127,  52  L.  ed. 
249;  Hooker  v.  Los  Angeles,  188  U.  S. 
314,  23  Sup.  Ct.  395,  47  L  ed.  487; 
Mutual  Life  Ins.  Co.  v.  McGrew,  188 
U.  S.  291,  307,  23  Sup.  Ct.  375,  47  L.  ed, 
480;  Xew  York  Cent.  &  H.  E.  Co.  v. 
New  York,  186  U.  S.  269,  22  Sup.  Ct. 
916,  46  L.  ed.  1158;  Sweringen  v  St. 
Louis,  185  U.  S.  38,  22  Sup.  Ct.  569,  46 
L.  ed.  795;  Green  Bav  &  M.  Canal  Co. 
V.  Patten  Paper  Co.,  172  U.  S.  58,  19 
Sup.  Ct.  97,  43  L.  ed.  364;  Levy  v. 
Superior  Court,  167  U.  S.  175,  17  Sup. 
Ct.  7G0,  42  L.  ed.  126;  Dibble  v.  Bel- 
lingham  Bav  Laud  Co.,  163  U.  S.  63,  70, 
16  Sup.  Ct.  939,  41  L.  ed.  72;  F.  G. 
Oxlev  Stave  Co.  t:  Butler  County,  166 
U.  S.  648,  17  Sup.  Ct.  709,  41  L.  ed. 
1149;  Chicago  &  N.  W.  E.  Co.  v.  Chi- 
cago, 164  U.  S.  454,  17  Sup.  Ct.  129, 
41  L.  ed.  5li;  Savward  v.  Denny,  158 
U.  S.  180,  15  Sup'.  Ct.  777,  39  L.  ed. 
941;  Powell  V.  Brunswick  County,  150 
U.  S.  433,  ^39,  17  Sup.  Ct.  166,  37  L.  ed. 
1134;  French  r.  Hopkins,  124  U.  S. 
524,  8  Sup.  Ct.  589,  31  L.  ed.  536;  Max- 
well V.  Newbold,  18  How,  (U  S.)  511, 
16  L.  ed.  506;  Crowell  v.  Eandell,  10 
Pet.    (U.   S.)    368,   9   L.   ed.  458. 

fa]  The  face  of  the  record,  must 
show  that  the  validity  of  the  law  was 
drawn  in  question  as  in  conflict  with 
the_  federal  constitution,  and  that  the 
decision  of  the  state  court  was  in  favor 
of  its  validity.  Miller  v.  Cornwall  E. 
Co.,  168  U.  S.  131,  18  Sup.  Ct.  34  42 
L.  ed.  409. 

[b]  It  is  sufficient  if  it  appears  by- 
clear  and  necessary  intendment  that 
the  question  must  have  been  raised. 
Crowell  r.  Eandell,  10  Pet.  (U  S.~)  368* 
9  L.  ed,  458,  v    .      y         , 

52.  Capital  Nat.  Bank  v.  First  Nat 
Bank,  172  U.  S.  425,  19  Sup  Ct.  202 
43  L.  ed.  502;  Louisville  &  N.  E  Co 
f.  Louisville,  106  U.  S.  709,  17  Sup.  Ct' 
lil'r^  i^-  '"^-  ^^^'^;  Say  ward  v.  Denny, 
on  V-^^?'^-'^^"I^-^'^-7"7.39L  ed! 
941;  Powell  r.  Brunswick  Countv 'l5n 
U.^S.  433,  14  Sup.   Ct.  IC6,  37  L.  ed. 
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[a]  The  statute  of,  or  authority- 
exercised    under    the     United     States, 

under  which  a  title  or  right  is  claimed, 
must  be  directly  in  issue.  There  is  no 
jurisdiction  where  the  statute  is  only 
collaterally  involved  and  plaintiffs  in 
error  asserted  no  rights  based  on  it. 
Conde  v.  York,  168  tl.  S.  642,  648,  18 
Sup.   Ct.  234,  42  L.  ed.   611, 

[b]  The  writ  of  error  will  be  dis- 
missed where  no  definite  issue  as  to 
the  validity  of  the  state  statute  is  dis- 
tinctly deducible  from  the  record,  and 
no  decision  in  favor  of  its  validity  ap- 
pears therefrom,  and  the  judgment 
might  have  rested  on  grounds  not  in- 
volving its  validity.  Caro  v.  David- 
son, 197  U.  S.  197,  25  Sup.  Ct.  428,  49 
L.  ed.  723. 

[c]  Validity  of  State  Statute  Must 
Be  Attacked,  —  See  Jett  Bros.  Distill- 
ing Co,  V.  City  of  Carrollton  (U,  S.), 
40  Sup,  Ct,  255,  and  supra,  II,  H,  4,  c, 
(H),    (G),    (2). 

53,  Atlantic  Coast  L.  E,  Co,  v. 
Mims,  242  U,  S,  532,  37  Sup.  Ct.  188, 
61  L.  ed.  476;  Cincinnati,  P.,  B.  S,  & 
P,  Packet  Co,  v.  Bay,  200  U.  S.  179, 
26  Sup.  Ct.  208,  50  L.  ed.  428;  German 
Sav.  &  Loan  Soc.  v.  Dormitzer,  192  U, 
S.  125,  24  Sup.  Ct.  221,  48  L.  ed.  373; 
Missouri,  K.  &  T.  E.  Co,  t\  Elliott,  184 
U.  S,  530,  534,  22  Sup,  Ct,  446,  46  L. 
ed,  673;  Tullock  v.  Mulvane,  184  U,  S. 
497,  503,  22  Sup,  Ct.  372,  46  L,  ed.  657; 
Mutual  Life  Ins.  Co.  v.  McGrew,  188 
U.  S,  291,  309,  23  Sup,  Ct,  375,  47  L. 
ed,  480,  See  St,  Louis,  I,  M.  &  So.  E. 
Co.  V.  Starbird,  243  U,  S,  592,  37  Sup. 
Ct.  462,  61  L,  ed,  917,  and  infra,  11,  H, 
4,  c,  (IT),  (J). 

fal  It  is  sufficient  "where  it 
clearly  and  unmistakably  appears  from 
the^  opinion  of  the  state  court  under 
review  that  a  federal  question  was  as- 
sumed by  the  highest  court  of  the  state 
to  be  in  issue,  was  actually  decided 
against  the  claim,  and  the  decision  of 
the  question  was  essential  to  the  judg- 
ment rendered."  Montana  ex  rcl.  Haire 
r.  Eice,  204  U.  S.  291,  299,  27  Sup.  Ct. 
281,  51  L,  ed.  490. 
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been  directly  involved  so  that  the  state  court  could  not  have  given 
judgment  without  deciding  it.'*  While  judicial  knowledge  of  the  law, 
state  and  federal,  cannot  be  resorted  to,  to  raise  controversies  not  pre- 
sented by  the  record,'*  the  supreme  court  will  take  such  knowledge  into 
consideration  in  determining  whether  a  federal  right  was  sufficiently 
presented.'* 

The  petition  for  writ  of  error'^  or  the  assignments  of  error"  made 
for  the  purpose  of  bringing  the  case  to  the  United  States  supreme 
court,  and  the  arguments  of  counsel  in  the  state  court,'^  form  no  part 


5i.  Giles  i-.  Teasley,  193  U.  S.  146, 
160,  24  Sup.  Ct.  359,  48  L.  ed.  655; 
Bewey  r.  Des  Moines,  173  U.  S.  193, 
199,  19  Sup.  Ct.  379,  43  L.  ed.  665;  Mc- 
Cullough  V.  Virginia,  172  U.  S.  102,  116, 
19  Sup.  Ct.  134,  43  L.  ed.  382;  Green 
Bay  &  M.  Canal  Co.  v.  Patten  Paper 
Co.,  172  U.  S.  58,  19  Sup.  Ct.  97,  43 
L.  ed.  364;  Louisville  &  N.  R.  Co.  v. 
Louisville,  166  U.  S.  709,  17  Sup.  Ct. 
i'-^o,  41  L.  ed.  1173;  Sayward  V.  Dennv, 
158  U.  S.  ISO,  15  Sup.  Ct.  777,  39  L. 
ed.  941;  Powell  v.  Brunswick  Countv, 
150  U.  S.  433,  14  Sup.  Ct.  166,  37  L. 
ed.  1134. 

[a]  Where  the  record  shows  that 
the  trial  court  considered  that  plain- 
tiff was  claiming  rights  under  a  fed- 
eral statute,  and  the  state  supreme 
court  necessarily  acted  upon  that  as- 
sumption in  the  opinion  which  it  de- 
livered. Lavagnino  v.  Uhlig,  198  U.  S. 
443,  451,  25  Sup.  Ct.  716,  49  L.  ed. 
1119. 

[b]  Where  the  necessary  effect  of 
the  ruling  was  to  deny  to  the  plaintiff 
in  error  the  protection  of  the  federal 
statute.  Lavagnino  v.  Uhlig,  198  U.  S. 
443,  451,  25  Sup.  Ct.  716,  49  L.  ed.  1119. 

Necessity  for  decision  of  federal 
question,  see  infra,  II,  H,  4,  e,  (II), 
(J)  and  (L). 

55.  Mutual  Life  Ins.  Co.  v.  McGrew, 
188  U.  S.  291,  23  Sup.  Ct.  375,  47  L. 
ed.  480. 

[a]  "Eesort  cannot  be  had  to  the 
expedient  of  importing  into  the  record 
the  legislation  of  the  state  as  judi- 
cially known  to  its  courts,  and  holding 
the  validity  of  such  legislation  to  have 
been  drawn  in  question,  and  a  decision 
necessarily  rendered  thereon,  in  ar- 
riving at  conclusions  upon  matters  ac- 
tually presented  and  considered." 
Powell  V.  Brunswick  Countv,  150  L^.  S. 
433,  14  Sup.  Ct.  166,  37  L.  ed.  1134, 
quoted   in   Louisville    &    N.    R.    Co.   v. 


Louisville,  166   U.   S.   709,  715,  17   Sup. 
Ct.  725,  41  L.  ed.  1173. 

[b]  Failure  to  claim  under  a  treaty 
cannot  be  supplied  by  judicial  knowl- 
edge as  to  such  treaty.  Mutual  Life 
Ins.  Co.  r.  McGrew,  IBS  U.  S.  291,  309, 
312,  23  Sup.  Ct.  375,  47  L.  ed.  480. 

56.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Starbird,  243  U.  S.  592,  37  Sup.  Ct.  462, 
61  L.  ed.  917.  See  Jones  Nat.  Bank  v. 
Yates,  240  U.  S.  541,  36  Sup.  Ct.  429, 
60  L.  ed.  788. 

57.  Hiawassee  Riv.  Power  Co.  v. 
Carolina-Tennessee  Power  Co.  (U.  's.), 
40  Sup.  Ct.  330;  Appleby  v.  Buffalo. 
221  U.  S.  524,  31  Sup.  Ct.  699,  55  L. 
ed.  838;  French  v.  Taylor,  199  U.  S. 
274,  26  Sup.  Ct.  76,  50  L.  ed.  189;  Cork- 
ran  Oil  &  Devel.  Co.  v.  Arnaudet,  199 
U.  S.  182,  193,  26  Sup.  Ct.  41,  50  L. 
ed.  143;  Sayward  v.  Denny,  158  U.  S. 
180,  15  Sup.  Ct.  777,  39  L.  ed.  941. 

[a]  That  in  the  writ  of  error  and 
petition  for  citation  it  is  stated  that 
certain  rights  and  privileges  were 
claimed  under  the  constitution  and 
that  the  state  court  decided  against 
them,  though  the  writ  was  allowed  by 
the  chief  justice  of  the  state  court. 
Hulbert  v.  Chicago,  202  U.  S.  275,  26 
Sup.  Ct.  617,  50  L.  ed.  1026. 

58.  Cleveland  &  P.  R.  Co.  v.  Cleve- 
land, 235  U.  S.  50,  35  Sup.  Ct.  21,  58  L. 
ed.  127;  Appleby  v.  Buffalo,  221  U.  S. 
524,  31  Sup.  Ct.  699,  55  L.  ed.  838; 
French  v.  Taylor,  199  U.  S.  274,  26  Sup. 
Ct.  76,  50  L.  ed.  189;  Corkran  Oil  & 
Devel  Co.  v.  Arnaudet,  199  U.  S.  182, 
26  Sup.  Ct.  41,  50  L.  ed.  143. 

59.  Zadig  v.  Baldwin,  166  U.  S.  485, 
17  Sup.  Ct.  639,  41  L.  ed.  1087;  Say- 
ward r.  Dennv,  158  U.  S.  180,  15  Sup. 
Ct.  777,  39  L.  ed.  941. 

[al  That  there  is  printed  in  the 
record  a  purported  extract  from  the 
closing  brief  of  counsel  presented  to 
the  state  supreme  court  in  which  a  fed- 
eral question  is  discussed,  and   that  it 
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of  the  record,  and  cannot  be  looked  to  for  the  purpose  of  determining 
whether  jurisdiction  exists,  nor  can  the  allowance  of  the  writ  of  error 
by  the  state  supreme  court.®^ 

(J.)  Federal  Question  Must  Have  Been  Decided,  —  It  must  affirmatively 
of,  may  not  imp'ort  a  federal  question  into  the  record  where  such  ques- 
tion does  not  otherwise  arise,"  but  it  may  make  more  certain  and  spe- 
cific that  which  is  too  general  and  indefinite  in  the  record,®^  ^nd  serve 
to  elucidate  the  determination  whether  a  federal  question  does  exist.^' 

Opinions  of  State  Courts.  —  By  rule  of  the  supreme  court,  the  opinions 
of  the  highest  state  courts  are  made  part  of  the  record,  and  hence  may 
be  considered.'* 

The  certificate  of  the  highest  state  court,  or  of  the  presiding  judge  there- 
appear  that  the  federal  question  was  actually  decided,"  or  that  the 
judgment  or  decree  as  rendered  could  not  have  been  given  without  de- 


is  asserted  in  oral  argument  that  such 
question  was  presented  in  the  oral  ar- 
gument in  the  state  supreme  court  is 
insufficient.  Zadig  v.  Baldwin,  166  U. 
S.  485,  17  Sup.  Ct.  639,  41  L.  ed.  1087. 

60.  Hiawassee  Eiv.  Power  Co.  v. 
Carolina-Tennessee  Power  Co.  (U.  S.), 
40  Sup.  Ct.  330. 

61.  Cleveland  &  P.  K.  Co.  v.  Cleve- 
land, 235  U.  S.  50,  35  Sup.  Ct.  21,  58 
L.  ed.  127;  Rector  v.  City  Deposit 
Bank,  200  U.  S.  405,  26  Sup.  Ct.  289, 
50  L.  ed.  257;  Marvin  v.  Trout,  199  U. 
S.  212,  223,  26  Sup.  Ct.  31,  50  L.  ed. 
157. 

[a]  It  Cannot  Confer  Jurisdiction. 
Seaboard  A.  L.  Ky.  v.  Duvall,  225  U.  S. 
477,  32  Sup.  Ct.  790,  56  L.  ed.  1171; 
Louisville  &  N.  R.  Co.  v.  Smith,  H.  & 
Co.,  204  U.  S.  551,  27  Sup.  Ct.  401,  51 
L.  ed.  612;  Marvin  v.  Trout,  199  U.  S. 
212,  223,  26  Sup.  Ct.  31,  50  L.  ed.  157; 
Allen  V.  Arguimbau,  198  U.  S.  149, 
25  Sup.  Ct.  622,  49  L.  ed.  990;  Fuller- 
ton  V.  Texas,  196  U.  S.  192,  25  Sup.  Ct. 
221,  49  L.  ed.  443;  Dibble  v.  Belling- 
ham  Bay  Land  Co.,  163  U.  S.  63,  69, 
16  Sup.  Ct.  939,  41  L.  ed.  72;  Sayward 
V.  Denny,  158  U.  S.  180,  15  Sup.  Ct. 
777,  39  L.  ed.  941;  Powell  r.  Bruns- 
wick County,  150  U.  S.  433,  14  Sup.  Ct. 
166,  37  L.  cd.  1134;  Parmalee  v.  Law- 
rence, 11  Wall.  (U.  S.)  liG,  20  L.  ed. 
48, 

62.  Seabc^ard  A.  L.  Ry.  v.  Duvall, 
225  U.  S.  477,  32  Sup.  Ct.  790,  56  L. 
ed.  1171;  Louisville  &  N.  R.  Co.  r 
Smith,  II.  &  Co.,  204  U.  S.  551,  27  Sup. 
Ct.  401,  51  L.  c.l.  612;  Marvin  v.  Trout, 
199  IT.  S.  212,  22.3,  26  Sup.  Ct.  31.  50 
L.  ed.  157;  Dibble  r.  Bellingham  Bay 
Land  Co.,  163  U.  S.  63,  69,  16  Sup.  Ct. 
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939,  41  L.  ed.  72;  Parmalee  v.  Law- 
rence, 11  Wall.  (U.  S.)  36,  20  L.  ed.  48. 
[a]  If  the  decision  of  the  state  su- 
preme court  does  not  show  with  suffi- 
cient clearness  the  constitutional  ques- 
tions decided,  the  defect  may  be  cured 
by  a  certificate  from  said  court  or  its 
chief  justice.  Sperry  &  Hutchinson  Co. 
V.  City  of  Tacoma,  199  Fed.  853. 

63.  Rector  v.  City  Deposit  Bank  Co., 
200  U.  S.  405,  412,  26  Sup.  Ct.  289,  50 
L.  ed.  527. 

[a]  It  is  sufficient  where,  though 
there  is  no  opinion,  a  certificate  of  the 
court,  made  a  part  of  the  record,  shows 
that  the  objection  that  the  contract  in 
question  was  illegal  under  a  federal 
statute  was  relied  upon  and  was  neces- 
sarily considered.  Cincinnati,  P.,  B.  S. 
&  P.  Packet  Co.  r.  Bay.  200  U.  S.  179, 
26  Sup.  Ct.  208,  50  L.  ed.  428. 

64.  San  Jose  Land  &  Water  Co.  v. 
San  Jose  Ranch  Co.,  189  U.  S,  177,  180, 
23  Sup.  Ct.  487,  47  L.  ed.  765;  Sayward 
r.  Denny,  158  U.  S.  180,  15  Sup.  Ct. 
777,  39  L.  ed.  941. 

[a]  The  opinion  of  the  court  may- 
be examined  to  determine  whether  the 
question  was  presented  and  decided. 
Columbia  W.  P.  Co.  v.  Columbia  Elec. 
St.  R.,  L.  &  P.  Co.,  172  U.  S,  475,  488, 
19  Sup.  Ct.  247,  43  L.  ed.  521;  Dibble 
r.  Bellingham  Bav  Land  Co.,  163  U.  S. 
63,  69,  16  Sup.  Ct.  939,  41  L.  ed.  72. 

65.  Seaboard  A.  L,  R.  Co.  v.  Duvall, 
225  U.  S.  477,  32  Sup.  Ct.  790,  56  L. 
ed.  1171;  Cincinnati,  N.  A.  &  T.  P.  R. 
Co.  r.  Slade,  216  U.  S.  78,  30  Sup.  Ct. 
230,  54  L.  ed.  390;  First  Nat  Bank  V. 
Estherville,  215  U.  S.  341,  30  Sup.  Ct. 
152,  54  L.  ed.  223;  Chesapeake  &  O.  R. 
Co.  V.  McDonald,  214  U.  S.  191,  29  Sup. 
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eiding  it,^'  but  the  correctness  or  incorrectness  of  the  decision  is  im- 
material."^ If  the  question  is  properly  presented  and  necessarily  con- 
trols the  determination  of  the  case,  the  jurisdiction  is  not  defeated  be- 
cause the  state  court  failed  to  expressly  pass  on  it.^® 

The  supreme  court  will  not  take  jurisdiction  where  the  judgment  of 
the  state  court  rests  upon  an  independent  separate  ground  of  local  or 


Ct.  546,  53  L.  ed.  963;  Harrison  v.  Mor- 
ton,  171  U.  S.  38,  47,  18  Sup.  Ct.  742, 
43  L.  ed.  63;  Missouri  Pac.  E.  Co.  v. 
Fitzgerald,  160  U.  S.  556,  576,  16  Sup. 
Ct.  389,  40  L.  ed.  536;  California  Pow- 
der Works  V.  Davis,  151  U.  S.  389,  14 
Sup.  Ct  350,  38  L.  ed.  206;  Eustis  v. 
Bolles,  150  U.  S.  361,  14  Sup.  Ct.  131,  37 
L.  ed.  1111;  New  Orleans  Waterworks 
Co.  V.  Louisiana  Sugar  Refining  Co., 
125  U.  S.  18,  8  Sup.  Ct.  741,  31  L.  ed. 
607;  Crowell  v.  Randell,  10  Pet.  (U.  S.) 
368,  9  L.  ed.  458. 

66.  Seaboard  A.  L.  R,  Co.  v.  Duvall, 
225  U.  S.  477,  32  Sup.  Ct.  790,  56  L.  ed. 
1171;  First  Nat.  Bank  v.  Estherville, 
215  U.  S.  341,  30  Sup.  Ct.  152,  54  L. 
ed.  223;  Chesapeake  &  O.  R.  Co.  v.  Mc- 
Donald, 214  U.  S.  191,  29  Sup.  Ct.  546, 
53  L.  ed.  9C3;  Western  Union  Tel.  Co. 
V.  Wilson,  213  U.  S.  52,  29  Sup.  Ct.  403, 
53  L.  ed.  693;  Harrison  v.  Morton,  171 
U.  S.  38,  47,  18  Sup.  Ct.  742,  43  L.  ed. 
63;  Chicago,  B.  &  Q.  E.  Co.  v.  Chicago, 
166  U.  S.  226,  17  Sup.  Ct.  581,  41  L. 
ed.  979;  Fowler  v.  Lamson,  164  U.  S. 
252,  17  Sup.  Ct.  112,  41  L.  ed.  424; 
Eustis  V.  Bolles,  150  IT.  S.  361,  14  Sup. 
Ct.  131,  37  L.  ed.  1111;  New  Orleans 
Waterworks  Co.  v.  Louisiana  Sugar 
Refining  Co.,  125  U.  S.  18,  8  Sup.  Ct. 
741,  31  L.  ed.  607. 

[a]  It  is  sufficient  if  it  appears  by 
clear  and  necessary  intendment  that 
the  question  must  have  been  decided 
in  order  to  have  induced  the  judgment. 
New  Orleans  Waterworks  Co.  v.  Louis- 
iana Sugar  Refining  Co.,  125  U.  S.  18, 
8  Sup.  Ct.  741,  31  L.  ed.  607;  Crowell 
V.  Randell,  10  Pet.  (U.  S.)  368,  9  L.  ed. 
458. 

67.  Andrews  v.  Andrews,  188  U.  S. 
14,  28,  23  Sup.  Ct.  237,  47  L.  ed.  366. 

[a]  A  motion  to  dismiss  does  not 
lie  on  the  ground  that  the  state  court 
committed  no  error  in  determining  the 
faith  and  credit  to  which  the  judg- 
ment of  a  sister  state  was  entitled. 
This  is  the  federal  question  in  contro- 
versy. Bates  V.  Bodie,  245  U.  S.  520, 
38  Sup.  Ct.  182,  62  L.  ed.  444. 


68.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Starbird,  243  U.  S.  592,  37  Sup.  Ct.  462, 
61  L.  ed.  917;  Erie  R.  Co.  v.  Purdy,  185 
U.  S.  148,  154,  22  Sup.  Ct.  605,  46  L. 
ed.  847;  Des  Moines  Nav.  &  R.  Co.  v. 
Iowa  Homestead  Co.,  123  U.  S.  552, 
555,  8  Sup.  Ct.  217,  31  L.  ed.  202;  Chap- 
man V.  Goodnow,  123  U.  S.  540,  548, 
8  Sup.  Ct.  211,  31  L.  ed.  235.  See  Corn 
Products  Ref.  Co.  v.  Eddy,  249  U.  S. 
427,  39  Sup.  Ct.  325,  63  L.  ed.  689; 
Hendersonville  Light  &  P.  Co.  v.  Blue 
Ridge  Interurban  R.  Co.,  243  V.  S.  563, 
37  Sup.  Ct.  440,  61  L.  ed.  900,  dissent- 
ing opinion  of  one  of  state  judges  con- 
sidered. 

[a]  "The  failure  of  the  state  court 
to  pass  on  the  federal  right  or  immu- 
nity specially  set  up,  of  record,  is  not 
conclusive,  but  this  court  will  decide 
the  federal  question  if  the  necessary 
effect  of  the  judgment  is  to  deny  a 
federal  right  or  immunity  specially 
set  up  or  claimed,  and  which,  if  recog- 
nized and  enforced,  would  require  a 
judgment  different  from  one  resting 
upon  some  ground  of  local  or  general 
law."  Chicago,  B.  &  Q.  R.  Co.  v.  Peo- 
ple ex  rel.,  200  U.  S.  561,  26  Sup.  Ct. 
341,  50  L.  ed.  596. 

[b]  The  court  is  not  limited  to  the 
mere  language  of  the  opinion,  but  will 
consider  the  substance  and  effect  of 
the  decision.  Fisher  v.  New  Orleans, 
218  U.  S.  438,  31  Sup.  Ct.  57,  54  L.  ed. 
1099;  Louisiana  ex  rel.  Hubert  f.  New 
Orleans,  215  U.  S.  170,  175,  30  Sup.  Ct. 
40,  54  L.  ed.  144;  McCullough  v.  Vir- 
ginia, 172  U.  S.  102,  116,  19  Sup.  Ct. 
134,  43  L.  ed.  382. 

[c]  That  the  state  court  does  not 
expressly  refer  to  a  clause  of  the  con- 
stitution does  not  deprive  the  supreme 
court  of  jurisdiction  if  its  applicability 
was  necessarily  involved  in  the  deci- 
sion. Yazoo  &  M.  V  R.  Co.  v.  Adams, 
180  U.  S.  1,  15,  21  Sup.  Ct.  240,  45  L. 
ed.  395;  Chicago,  B.  &  Q.  R.  Co.  v  Chi- 
cago, 166  U.  S.  226,  17  Sup.  Ct.  581,  41 
L.  ed.  979. 
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general  law,  broad  enough  or  sufficient  in  itself  to  cover  the  essential 
issues  and  control  the  rights  of  the  parties,^"  and  this  regardless  of 
whether  the  independent  question  was  rightly  or  wrongly  decided,'^" 
provided  it  was  not  so  arbitrary  or  unfounded  as  to  be  regarded  as  a 
mere  subterfuge."  Thus,  the  court  will  not  take  jurisdiction  where  re- 
lief, is  denied  on  grounds  wholly  independent  of  the  state  law,  whose 
constitutionality  is  in  question  in  the  case,"  or  on  the  ground  of  laches," 


69.  Ward  v.  Board  of  County 
Comrs.  (U.  S.),  40  Sup.  Ct.  419;  Hardin- 
Wvandot  Light  Co.  v.  Village  of  Upper 
Sanduskv  (U.  S.),  40  Sup.  Ct.  104; 
Bilbv  r.  Stewart,  246  U.  S.  255,  38  Sup. 
Ct.  264,  62  L.  ed.  701;  Municipal  Se- 
curities Corp.  r.  Kansas  Citv,  246  U.  S, 
63,  38  Sup.  Ct.  224,  62  L.  ed.  579;  En- 
terprise Irrig.  Dist.  v.  Farmers  Mut. 
Canal  Co.,  243  U.  S.  157,  37  Sup,  Ct. 
318,  61  L.  ed.  644;  Cineinnati,  N.  O.  & 
T.  P.  R.  Co.  t'.  Slade,  216  U.  S.  78,  30 
Sup.  Ct.  230,  54  L.  ed.  390;  Kansas 
Citv  Star  Co.  v.  Julian,  215  U.  S.  589, 
30  Sup.  Ct.  406,  54  L.  ed.  340;  Rogers 
V.  Jones,  214  U.  S.  196,  29  Sup.  Ct. 
635,  53  L.  ed.  965;  Waters-Pierce  Oil 
Co.  V.  Texas,  211  U.  S.  112,  29  Sup.  Ct. 
227,  53  L.  ed.  430;  Waters-Pierce  Oil 
Co.  r.  Texas,  212  U.  S.  86,  29  Sup.  Ct. 
220,  53  L.  ed.  417.  Compare  American 
Fire  Ins.  Co.  r.  King  Lumb.  &  Mfg.  Co., 
250  U.  S.  2,  39  Sup.  Ct.  431,  63  L.  ed. 
810. 

fa]  In  Such  Case  the  Writ  of  Error 
Will  Be  Dismissed.  —  Bacon  v.  Texas, 
163  U.  S.  207,  1.2S,  16  Sup.  Ct.  1023,  41 
L.  ed.  132;  Rutland  R.  Co.  v  Central 
Vt.  R.  Co.,  159  U.  S.  630,  16  Sup.  Ct. 
113,  40  L.  ed.  £84;  Eustis  r.  Bolles, 
150  U.  S.  361,  14  Sup.  Ct.  131,  37  L. 
ed.  nil. 

\h]  If  the  decision  rests  on  a 
ground  which  does  not  necessarily  in- 
clude a  determination  of  the  federal 
right  claimed,  or  upon  a  ground  broad 
enough  to  sustain  it  without  deciding 
the  federal  question  raised.  Giles  v. 
Tc-asley,  193  U.  S.  146,  160,  24  Sup.  Ct. 
359,  48  T,.   ed.  655. 

\c]  This  Result  Cannot  Be  Con- 
trolled in  Any  Respect  by  the  Certifi- 
cate of  the  Trial  Jud^e.  —  Dibble  ;•. 
Bf'llingliam  L.-ind  To,  163  T"  8  63  6o' 
16  Sup.  rt.  9,';9.  41    L.  od.   72.  '     '  ' 

[d]  Impairment  of  Contract  Obli- 
gations.—See  Cross  Lake  Shooting  & 
li.«hing  Club  ?•.  Louisiana,  224  U  S 
632,  ;!2  Sup.  Ct.  577,  56  L.  ed.  924;' 
Now  Orleans  Waterworks  Co.  v.  Louis- 
iana Su'^ar  Refining  Co.,  125  U.  S.  18, 
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8  Sup.  Ct.  741,  31  L.  ed.  607,  summar- 
izing the  law  on  this  question. 

[e]  Independent  Defense.  —  The 
rule  does  not  apply  where  the  inde- 
pendent defense  is  so  palpably  un-. 
founded  that  it  must  be  presumed  that 
the  state  court  overruled  it.  But  where 
a  defense  resting  on  local  statutes  is 
distinctly  made  the  supreme  court  will 
not,  in  order  to  reach  a  federal  cjues- 
tion,  resort  to  critical  conjecture  as  to 
the  action  of  the  court  in  its  disposi- 
tion. Johnson  v.  Risk,  137  U.  S.  300, 
307,  11  Sup.  Ct.  Ill,  34  L.  ed.  683.  See 
also  German  Soc.  &  Loan  Assn.  v. 
Darmitzer,  192  U.  S.  125,  24  Sup.  Ct. 
221,  48  L.  ed.  373. 

70.  Elder  v.  Wood,  208  U.  S.  226, 
233,  28  Sup.  Ct.  263,  52  L.  ed.  464; 
Klinger  v.  Missouri,  13  Wall.  (U.  S.) 
257,  263,  20  L.  ed.  635.  Compare  Mel- 
lon  Co.   V.   McCaffertv,    239   U.   S.    134, 

36  Sup.  Ct.  94,  60  L.  ed.  181. 

71.  See  Enterprise  Irrig.  Dist.  v. 
Farmers  Mut.  Canal  Co.,  243  U.  S.  157, 

37  Sup.  Ct.  318,  61  L.  ed.  644,  and  in- 
fra,  this  section. 

72.  Missouri,  K.  &  T.  R.  Co.  v.  Fer- 
ris, 179  U.  S.  602,  605,  21  Sup.  Ct.  231, 
45  L.  ed.  337.  See  Missouri  &  K.  L  R. 
Co.  V.  City  of  Olathe,  222  U.  S.  187,  32 
Sup.  Ct.  47,  56  L.  ed.  156;  New  Orleans 
Waterworks  Co.  V.  Louisiana  Sugar 
Refining  Co.,  125  U.  S.  18,  8  Sup.  Ct. 
741,  31  L.  ed.  607. 

[aj  Law  Not  Applicable  to  Case  at 
Bar.  —  A  contention  that  a  constitu- 
tional amendment  worked  a  repeal  of 
a  statute  under  which  a  criminal  in- 
formation was  filed  against  the  defend- 
ant and  made  it  impossible  to  enforce 
the  judgment  against  him  without  de- 
jiriving  him  of  his  property  without 
due  process  of  law  presents  no  federal 
question  where  the  state  court  ruled 
that  the  amendment  did  not  affect 
]>ending  cases.  Ross  r.  Oregon,  227  U. 
S.  150.  33  Sup.  Ct.  220,  57  L.  ed.  458, 
Ann.  Cas.   1914C.  224. 

73.  Preston  r.  Chicago,  226  IT.  S. 
447,   33    Sup.    Ct.    177,   57    L.   ed.    293; 
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or  estoppel,'*  or  former  adjudication/"  or  because  barred  by  the  statute 
of  limitations/^  or  because  the  objector  has  not  pursued  the  proper 
state  remedy/^  or  has  not  properly  raised  the  federal  ques- 
tions^ The  supreme  court  is  -^-ithout  jurisdiction  T\-here  the  judg- 
ment rests  upon  two  grounds,  one  involving  a  federal  question  and  the 
other  a  non-federal  question  broad  enough  to  sustain  the  decision," 
unless  the  non-federal  ground  is  so  interwoven  with  the  other  as  not 
to  be  an  independent  matter,^"  or  w^here  it  does  not  appear  on  which  of 
two  such  grounds  the  judgment  or  decree  is  based.'^    While  some  cases 


Pittsburgh  &  L.  A.  Iron  Co.  v.  Cleve- 
land Iron  Min.  Co.,  178  IT.  S.  270,  20 
Sup.  Ct.  931,  44  L.  ed.  1065;  Morau  v. 
Horsky,  178  U.  S.  205,  20  Sup.  Ct.  856, 
44  L.  ed.  1038;  Pierce  v.  Somerset  Ev., 
171  U.  S.  641,  19  Sup.  Ct.  64,  43  L.  ed. 
316;  Michigan  v.  Flint  &  P.  M.  E.  Co., 
152  U.  S.  363,  368,  14  Sup.  Ct.  586,  38 
L.  ed.  478. 

74.  Enterprise  Irrig.  Dist.  v.  Farm- 
ers Mut.  Canal  Co.,  243  U.  S.  157,  37 
Sup,  Ct.  318,  61  L.  ed.  644;  Mobile,  J. 
&  K.  C.  E.  Co.  V.  Mississippi,  210  TJ.  S. 
187,  204,  28  Sup.  Ct.  650,  52  L.  ed. 
1016;  Leonard  f.  Vieksburg,  S  &  P.  E. 
Co.,  198  U.  S.  416,  422,  25  Sup.  Ct.  750, 
49  L.  ed.  1108;  Michigan  f.  Flint  &  P. 
M.  E.  Co.,  152  U.  S.  363,  368,  14  Sup. 
Ct.  386,  38  L.  ed.  478.  But  see  infra, 
this  sub-section. 

75.  Xorthern  Pac.  E.  Co.  v.  Ellis, 
144  U.  s.  458,  12  Sup.  Ct.  724,  36  L. 
ed.  504. 

76.  Seneca  Nation  v.  Christy,  162  U. 
S.  283,  16  Sup.  Ct.  828,  40  L.  ed.  970. 

77.  Farson,  Son  &  Co.  f.  Bird,  248 
IT.  S.  268,  39  Sup.  Ct.  Ill,  63  L.  ed.  233. 
See  Mellon  Co.  v.  McCaffertv,  239  U.  S. 
134,  36  Sup.  Ct.  94,  60  L.  ed.  181,  that 
bill  states  no  equity  because  resort  to 
other  remedies  not  alleged. 

78.  See  supra,  U,  H,  4,  e,  (II),  (I), 
and  Coe  r.  Armour  Fertilizer  Works, 
237  TJ.  S.  413,  35  Sup.  Ct.  625,  59  L.  ed. 
1027. 

79.  Petrie  i'.  Xampa  &  Meridian 
Irr.  Dist.,  248  U.  S.  154,  39  Sup.  Ct.  25, 
63  L.  ed.  178;  Enterprise  Irrig.  Dist.  v. 
Farmers  Mut.  Canal  Co.,  243  U.  S.  157, 
37  Sup.  Ct.  318,  61  L.  ed.  644;  South- 
ern Pac.  Co.  V.  Schuyler,  226  U.  S. 
601,  33  Sup.  Ct.  277,  57  L.  ed.  662; 
Allen  V.  Arguimbeau,  198  TJ.  S.  149,  25 
Sup.  Ct.  622,  49  L.  ed.  990;  Capital 
Xat.  Bank  v.  First  Xat.  Bank,  172  E. 
S.  425,  19  Sup.  Ct.  202,  43  L.  ed.  502; 
Beaupre   v.  Xoyes,  138  E.   S.  397,  402, 


11  Sup.  Ct.  296,  34  L.  ed.  991;  Ham- 
mond v.  Johnston,  142  E.  S.  73,  78,  12 
Sup.  Ct.  141,  35  L.  ed.  941. 

[a]  Even  though  the  federal  ques- 
tions were  raised  and  decided  ad- 
versely to  the  plaintiff  in  error.  Gaar, 
Scott  &  Co.  V.  Shannon,  223  E.  S.  468. 
32  Sup.  Ct.  236,  56  L".  ed.  510;  Dibble 
V.  Bellingham  Bav  Land  Co.,  163  E.  S. 
63,  69,  16  Sup,  Ct.  939,  41  L.  ed.  72; 
"Webster  v.  Luther,  163  E.  S.  325,  329, 
16  Sup.  Ct,  963,  41  L.  ed.  179;  Bacon  v. 
Texas,  163  E.  S.  207,  227,  16  Sup.  Ct. 
1023,  41  L.  ed.  132;  Eutland  E.  Co.  v. 
Central  Yt.  E.  Co.,  159  E.  S.  630,  16 
Sup.  Ct,  113,  40  L.  ed.  284;  Eustis  v. 
Bolles,  150  E.  S.  361.  366,  14  Sup.  Ct. 
131,  37  L.  ed.  1111;  Hale  f.  Alcers,  132 
E.  S.  554,  10  Sup.  Ct.  171,  33  L.  ed. 
442. 

[b]  Eren  Tiough  the  Federal  Ques- 
tion Was  Wrongly  Decided.  —  Arkan- 
sas So.  E.  Co.  r.  German  Xat.  Bank, 
207  V.  S.  270,  275,  28  Sup.  Ct.  78,  52 
L.  ed,  201;  Jenkins  v.  Loewenthal,  110 
E'.  S.  222,  3  Sup.  Ct.  638,  28  L.  ed.  129. 

[c]  Where  state  decision  holds  the 
federal  question  embodied  in  a  cross- 
complaint  is  prematurely  asserted  and 
therefore  properly  stricken.  Petrie  V, 
Xampa  &  Meridian  Irr,  Dist.,  248  E.  S. 
154,  39  Sup.  Ct.  25,  63  L.  ed.  178. 

80.  Enterprise  Irrig.  Co.  v.  Farmers 
Mut.  Canal  Co.,  243  E.  S.  157,  37  Sup. 
Ct.  318,  61  L.  ed.  644.  See  Atlantic 
Coast  L.  E.  Co.  v.  Glenn,  239  E.  S.  388, 
36  Sup.  Ct.  154,  60  L.  ed.  344. 

[a]  As  Where  Decision  Depends 
Upon  Application  of  Federal  Law  to 
Findings  of  Fact,  —  Stewart  Min.  Co. 
r.  Ontario  Min.  Co.,  237  E.  S.  350,  35 
Sup.  Ct.  610,  59  L.  ed.  989. 

81.  Cuyahoga  Pav.  Power  Co.  v. 
Xorthern  Eealtv  Co.,  244  E.  S.  300,  37 
Sup.  Ct.  643,  61  L.  ed.  1153;  Allen  V. 
Arguimbau,  198  E.  S.  149,  25  Sup.  Ct. 
622,  49  L.   ed.   990;    Dibble   v.   Belling- 
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in  the  supreme  court  apparently  hold  that  it  can  not  take  jurisdiction 
where  the  state  court  bases  its  decision  on  the  ground  that  the  com- 
plaining party  has  waived  or  is  estopped  to  claim  the  federal  right,«== 
later  cases  hold  that  this  is  not  the  law,  hut  that  it  is  the  duty  of  the 
supreme  court  to  determine  for  itself  whether  there  is  any  basis  in  the 
admitted  facts, 'or  in  the  evidence,  when  the  facts  are  m  dispute,  for 
a  finding  that  the  federal  right  has  been  waived."  And  the  right  of 
review  by  the  United  States  supreme  court  cannot  be  defeated  by  put- 
ting forward  plainly  untenable  non-federal  grounds  in  support  of  the 
state  court  decision;^*  this  involves  a  question  upon  which  the  de- 
feated party  is  entitled  to  the  opinion  of  the  federal  court.^^ 

(K.)  Decision  for  or  Against.—  To  authorize  review  upon  writ  of  er- 
ror the  decision  must  have  been  against  the  federal  right  claimed.^" 
Thus,  the  decision  must  have  been  against  the  validity  of  the  treaty  or 
statute  of,  or  the  authority  exercised,  under  the  United  States,  ih^ 


ham  Bay  Land  Co.,  163  U.  S.  63,  69,  16 
Sup.  Ct.  939,  41  L.  ed.  72;  Klinger  v. 
Missouri,  13  Wall.  (U.  S.)  257,  263,  20 
L.  ed.  635.  See  infra,  II,  H,  4,  c,  (II), 
(L). 

[a]  As  where  the  court  refused  to 
allow  the  filing  of  a  plea  setting  up  a 
constitutional  question,  and  such  re- 
fusal might  have  been  on  grounds  not 
involving  any  federal  question.  West- 
ern Union  Tel.  Co.  v.  Wilson,  213  U.  S. 
52,  29  Sup.  Ct.  403,  53  L.  ed.  693. 

82.  Mobile,  J.  &  K  C.  R.  Co.  v. 
Mississippi,  210  U.  S.  187,  204,  28  Sup. 
Ct.  650,  52  L.  ed.  1016;  Hale  v.  Lewis, 
181  TJ.  S.  473,  21  Sup.  Ct.  677,  45  L. 
ed.  959;  Eustis  t:  Bolles,  150  U.  S.  3C1, 
H  Sup.  Ct.  131,  37  L.  ed.  1111;  Clay  v. 
Smith,  3  Pet.  (U.  S.)  411,  7  L.  ed.  723. 
See  Harding  v.  Illinois,  196  U.  S.  78, 
88,  25  Sup.  Ct.  176,  49  L.  ed.  394. 

[a]  "A  person  may  by  his  acts  or 
omission  to  act  waive  a  rijiht  which  he 
might  otherwise  have  under  the  con- 
stitution of  the  United  States  as  well 
as  under  a  statute,  and  the  question 
whether  ho  has  or  has  not  lost  such 
right  by  his  failure  to  act  or  by  his 
action,  is  not  a  federal  one."  Pierce 
V.  Somerset  Ry.,  171  U.  S.  611,  19  Sup. 
Ct.  64,  43  L.  ed.  316,  quoted  with  ap- 
proval in  Leonard  V.  Vicksburg,  S.  & 
P.  R.  Co.,  198  U.  S.  416,  422,  25  Sup. 
Ct.  750,  49  L.  ed.  1108.  To  the  same 
efTect,  Eustis  r.  Bolles,  150  U.  S.  361, 
14  Sup.  Ct.  131,  37  L.  ed.  1111. 

83.  Union  Pac.  R.  Co.  v.  Public 
Service  Comsn.,  248  U.  S.  67,  39  Sup. 
Ct.  24,  63  L.  ed.  131. 

84.  Ward  r.  Board  of  County 
Comrs.  (U.  S.),  40  Sup.  Ct.  419;  Enter- 
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prise  Irrig.  Dist.  v.  Farmers'  Mut. 
Canal  Co.,  243  U.  S.  157,  37  Sup.  Ct. 
318,  61  L.  ed.  644;  Chicago,  B.  &  Q. 
R.  Co.  V.  People,  ex  rel.,  200  U.  S.  561, 
26  Sup.  Ct.  341,  50  L.  ed.  596;  Gaar, 
Scott  &  Co.  V.  Shannon,  223  U.  S.  468, 
32  Sup.  Ct.  236,  56  L.  ed.  510;  West 
Chicago  St.  R.  Co.  v.  People,  201  U.  S. 
506,  26  Sup.  Ct.  518,  50  L.  ed.  845; 
Terre  Haute  &  I.  R.  Co.  v.  Indiana  ex 
rel.  Keteham,  194  U.  S.  579,  589,  24 
Sup.  Ct.  767,  48  L.  ed.  1124. 

[a]  Where  the  decision  denies  a 
federal  right  specially  set  up  and 
claimed,  it  is  immaterial  that  the  court 
reached  its  decision  by  an  application 
of  common-law  principles.  Ferris  V. 
Frohman,  223  U.  S.  424,  431,  32  Sup. 
Ct.   263,   56  L.   ed.  492. 

85.  Ward  v.  Board  of  Countv 
Comrs.   (U.  S.),  40  Sup.  Ct.  419. 

[a]  "It  therefore  is  within  our 
province  to  inquire  not  only  whether 
the  (federal)  right  was  denied  in  ex- 
press terms,  but  also  whether  it  was 
denied  in  substance  and  effect,  as  by 
putting  forward  non-federal  grounds 
of  decision  that  were  without  any  fair 
or  substantial  support."  Ward  t;. Board 
of  County  Comrs.  (U.  S.),  40  Sup.  Ct. 
419. 

86.  Leathe  v.  Thomas,  207  U.  S.  93, 
98,  28  Sup.  Ct.  30,  52  L.  ed.  118;  Iowa 
r.  Rood,  187  U.  S.  87,  94,  23  Sup.  Ct. 
49,  47  L.  ed.  86;  Harrison  v.  Morton, 
171  U.  S.  38,  47,  18  Sup.  Ct.  742,  43  L. 
ed.  63;  Fowler  v,  Lam&on,  164  U.  S. 
252,  17  Sup.  Ct.  112,  41  L.  ed.  424. 

Correctness  of  decision  immaterial, 
see  supra,  II,  H,  4,  c,  (II),  (J). 
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validity  cf  M-liicli  is  questioned,®^  or  in  favor  of  the  validity  of  the 
statute  of,  or  the  authority  exercised  under,  the  state,  which  is  claimed 
to  be  repugnant  to  the  federal  constitution,  treaties,  or  statutes.^^ 

Under  the  law  as  it  existed  previous  to  1916,  authorizing  a  Avrit  of 
error  vrhere  any  title,  right,  privilege,  or  immunity  was  claimed  under 
the  federal  constitution,  treaties,  statutes,  etc.,"  the  decision  must 
have  been  against  the  title,  right,  privilege  or  immunity.*" 

But  under  the  amendment  of  1916,  the  supreme  court  may  require  to 
be  certified  to  it  for  review,  decisions  which  are  in  favor  of  the  validity 
of  a  treaty  or  statute  of  or  authority  exercised  under  the  United 
States,  or  against  the  validity  of  a  statute  of  or  authority  exercised 
under  a  state,  or  for  or  against  the  federal  title,  right,  privilege  or 
immunity.*^ 

(L.)  Decision  or  Federal  Question  Must  Be  Necessaey  to  Determixation 
or  Case.  —  It  must  affirmatively  appear  that  the  decision  of  the  federal 


87,    Abbott  v.  Taeoma  Bank  of  Com-' 
merce,  175  U.  S.  409,  412,  20  Sup.  Ct. 
153,  44  L.  ed.  217;     Baltimore  &  P.  R. 
Co.  r.  Hopkins,  130  U.  S.  210,  9  Sup. 
Ct.  503,  32  L.  ed.  908. 

[a]  There  is  no  jurisdiction  where 
the  decision  sustains  the  validity  of 
the  federal  statute  or  authority.  Baker 
V.  Baldwin,  187  U.  S.  61,  23  Sup.  Ct.  19, 
47  L.   ed.   75;      Bartlett  v.  Lockwood, 

160  U.  S.  357,  368,  16  Sup.  Ct.  334,  40 
L.  ed.  455. 

[L]  Must  have  heen  a  decision  as  to 
the  validity  rather  than  mere  construc- 
tion or  application  of  the  statute  or 
trcatv.  Soe  Erie  R.  Co.  v.  Hamilton, 
248  ij.  S.  369,  39  Sup.  Ct.  95,  63  L.  ed. 
307,  and  supra,  II,  H,  4,  e,  (II),  (G), 
(1)  and  (2). 

83.     Bank  of  Commerce  v.  Tennessee, 

161  U.  S.  134,  143,  16  Sup.  Ct.  456,  40 
L.  ed.  645;  Powell  v.  Brunswick 
County,  150  U.  S.  433,  14  Sup.  Ct.  166, 
37  L.  ed.  1134;  Hartman  v.  Greenhow, 
102  U.  S.  672,  26  L,  ed.  271. 

[a]  The  court  is  not  limited  to  the 
mere  language  of  the  opinion,  but  will 
examine  the  substance  and  effect  of  the 
decision.  Fisher  v.  Xew  Orleans,  218 
r.  S.  438,  31  Sup.  Ct.  57,  54  L.  ed. 
1099;  Louisiana  ex  rel.  Hubert  v. 
Xew  Orleans,  215  U.  S.  170,  175,  30  Sup. 
Ct.  40,  54  L.  ed.  144;  McCullough  V. 
Virginia,  172  U.  S.  102,  116,  19  Sup.  Ct. 
134,  43  L.  ed.  382. 

89.  See  Act  Mar.  3,  1911,  e.  231, 
g  237,  36  St.  at  L.  1156. 

90.  Western  Tnion  Tel.  Co.  v.  Wil- 
son, 213  U.  S.  52,  29  Sup.  Ct.  403,  53 
L.  od.  693;  Montana  ex  rel.  Haire  v. 
Eice,   204  IT.  S.   291,   297,  27  Sup.   Ct. 

2T 


281,  51  L.  ed.  490;  Corkran  Oil  &  Be- 
vel. Co.  V.  Arnaudet,  199  U.  S.  182,  193, 
26  Sup.  Ct.  41,  50  L.  ed.  143;  Giles  f. 
Teasley,  193  U.  S.  146,  160,  24  Sup.  Ct. 
359,  48  L.  ed.  655;  Kizer  v.  Texarkana, 
&  F.  S.  E.  Co.,  179  U.  S.  199,  21  Sup. 
Ct.  IDO,  45  L.  ed.  152;  Jersey  City  & 
B.  E.  Co.  f.  Morgan,  160  U.  S.  288,  16 
Sup.  Ct.  276,  40  L.  ed.  430;  Sayward  v. 
Denny,  158  U.  S.  180,  15  Sup.  Ct.  777, 
39  L.'ed.  941. 

[a]  "The  record  of  the  state  court 
must  disclose  that  the  right  so  set  up 
and  claimed  was  expressly  denied,  or 
that  such  was  the  necessary  effect,  in. 
law,  of  the  judgment."  Appleby  f. 
Buffalo,  221  TJ.  S.  524,  31  Sup.  Ct.  699, 
55  L.  ed.  838,  quoted  with  approval  in 
Seaboard  A.  L.  Ey.  v.  Duvall,  225  U. 
S.  477,  32  Sup.  Ct.  790,  56  L.  ed.  1171. 
To  the  same  effect,  Dewey  v.  Des 
Moines,  173  U.  S.  193,  199,  19  Sup.  Ct. 
379,  43  L.  ed.  665;  Green  Bay  &  M. 
Canal  v.  Patten  Paper  Co.,  172  U.  S. 
58,  19  Sup.  Ct.  97,  43  L.  ed.  364;  Eoby 
V.  Colehour,  146  U.  S.  153,  13  Sup.  Ct. 
47,  36  L.  ed.  922. 

[b]  Where  the  decision  was  in 
faror  of  the  right  claimed  by  the  plain- 
tiff, defendant  had  no  right  to  a  writ 
of  error,  De  Lamar's  Xev.  G.  Min. 
Co.  V.  Xesbitt,  177  U.  S.  523,  528,  20 
Sup.  Ct.  715,  44  L.  ed.  872;  Missouri 
V,  Andriano,  138  U.  S.  496,  11  Sup.  Ct. 
385,  34  L.  ed.  1012. 

91.  See  Jud.  Code.  §237,  as  amended 
bv  Act  Sept.  6,  1916,  c.  448,  §2,  39 
St.  at  L.  726,  Comp.  St.  1916,  §  1214, 
and  also  supra,  II,  H,  4,  c,  (II),  (G), 
(1)  to  (3). 
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question  was  necessary  to  the  determination  of  the  cause,"  or  was  in 
fact  made  the  ground  of  the  judgment  or  decree."  Where  the  decision 
rests  upon  two  grounds  one  federal  and  the  other  non-federal,  there  is 
ordinarily  no  jurisdiction." 

(M.)  Determination  AND  Scope  OF  Revie-w. —  The  determination  of  the 
jurisdiction  of  the  supreme  court  devolves  upon  that  court  itself,  and 
it  will  determine  for  itself  whether  a  federal  question  is  involved."^ 
Generally  speaking,  only  the  federal  questions  presented  will  be  con- 
sidered.**   Independent  questions  of  local  law  will  not  be  reviewed."' 


92.  First  Nat.  Bank  r.  Estherville, 
215  U.  S.  341,  30  Sup.  Ct.  152,  54  L.  ed. 
223;  Eogcers  v.  Jones,  214  U.  S.  196, 
29  Sup.  Ct.  483,  53  L.  ed.  965;  Bonner 
f.  Gorman,  213  U.  S.  86,  29  Sup.  Ct. 
426,  53  L.  ed.  709;  Mammoth  Min.  Co. 
r.  Grand  Cent.  Min.  Co.,  213  U.  S.  72, 
29  Sup.  Ct.  413,  53  L.  ed.  702;  Arkan- 
sas Southern  E.  Co.  v.  German  Nat. 
Ba^k,  207  U.  S.  270,  275,  28  Sup.  Ct, 
78,  52  L.  ed.  201;  Harrison  v.  Morton, 
171  IT.  S.  38,  47,  18  Sup.  Ct.  742.  43 
L.  ed.  63;  Fowler  v.  Lamson,  164  U  S. 
252,  17  Sup.  Ct.  112,  41  L.  ed.  424; 
Missouri  Pac.  E.  Co.  v.  Fitzgerald,  160 
U.  S.  556,  576,  16  Sup.  Ct.  389,  40  L.  ed. 
536;  California  Powder  Works  r. 
Davis,  151  U.  S.  389,  14  Sup.  Ct.  350, 
38  L.  ed.  206;  Eustis  v.  Bolles,  150 
U.  S.  361,  14  Sup.  Ct.  131,  37  L.  ed. 
1111;  Now  Orleans  Waterworks  Co.  r. 
Louisiana  Sugar  Eefining  Co.,  125  IT. 
S.  18,  8  Sup.  Ct.  741,  31  L.  ed.  607. 
See  Dickinson  v.  Stiles,  246  U.  S  631, 
38  Sup.  Ct.  415,  62  L.  ed.  908, 'Ann. 
Cas.  1918E,  501,  and  supra,  II,  H,  4,  c, 
(II),  (J). 

93.  Bonner  v.  Gorman,  213  U.  S.  86, 
29  Sup.  Ct.  426,  53  L.  ed.  709;  Arkan- 
sas Southern  E.  Co.  v.  German  Nat. 
Bank,  207  U.  S.  270,  275,  28  Sup.  Ct. 
78,  52  L.  ed.  201. 

94.  Sec  stipra,  II,  H,  4,  c,  (II),  (J). 

95.  Vandalia  E.  Co.  r.  Indiana,  207 
IT.  S.  359,  367,  28  Sup.  Ct.  130,  52  L.  ed. 
246. 

fal  "The  fact  that  the  state  court, 
whilst  deciding  the  federal  question, 
erroneously  held  that  it  was  not  a  fed- 
eral one,  does  not  take  the  case  out  of 
the  rule  th/it  where  a  federal  question 
has  been  decided  below,  .iurisdiction 
exists  to  review."  Missouri,  K  &  T 
E.  Co.  V.  Elliott,  184  U.  S.  530,  534,  22 
Sup.    Ct.   446,   46   L.   ed.   673. 

96.  Cincinnati,  C.  &  E.  R.  Co  v 
Com.  (U.  S.),  40  Sup.  Ct.  381;  Schneid- 
er Granite   Co.   v.   Cast   Eealty  &   Inv. 
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Co.,  245  U.  S.  288,  38  Sup.  Ct.  125,  62 
L.  ed.  292;  Franklin  v.  South  Caro- 
lina, 218  U.  S.  161,  30  Sup.  Ct.  640,  54 
L.  ed.  980;  Leathe  r.  Thomas,  207  U. 
S.  93,  28  Sup.  Ct.  30,  52  L.  ed.  118; 
Sauer  v.  City  of  New  York,  206  U.  S. 
536,  27  Sup.  Ct.  686,  51  L.  ed.  1176; 
Campbell  v.  California,  200  U.  S.  87, 
26  Sup.  Ct.  182,  50  L.  ed.  382. 

[a]  "We  can  only  look  beyond  the 
federal  question  when  that  has  been 
decided  erroneously,  and  then  only 
to  see  whether  there  are  any  other 
matters  or  issues  adjudged  by  the  state 
court  sufficiently  broad  to  maintain  the 
judgment,  notwithstanding  the  error  in 
the  decision  of  the  federal  question." 
McLaughlin  v.  Fowler,  154  U.  S.  663, 
14  Sup.  Ct.  1192,  26  L.  ed.  176. 

97.  Crane  v.  Campbell,  245  U.  S. 
304,  38  Sup.  Ct.  98,  62  L.  ed.  304  (con- 
stitutionality of  state  law  under  state 
constitution);  Schneider  Granite  Co.  v. 
Gast  Realty  and  Inv.  Co.,  245  U.  S. 
288,  38  Sup.  Ct.  125,  62  L.  ed.  292,  dis- 
tinguishing in  this  respect  the  case 
where  the  judgments  of  federal  courts 
are  being  reviewed — as  to  which  see 
supra,  II,  H,  4.  b,  (I),  (D),  (4);  Kryger 
V.  Wilson,  242  U.  S.  171,  37  Sup.  Ct.  34, 
61  L.  ed.  229;  O'Neill  r.  Learner,  239 
U.  S.  244,  36  Sup.  Ct.  54,  60  L.  ed, 
249;  See  Egan  v.  McDonald,  246  U.  S. 
227,  38  Sup.  Ct.  223,  62  L.  ed.  680; 
People  ex  rel.  New  York  &  Queens 
Gas  Co.  r.  McCall,  245  U.  S.  345,  38 
Sup.  Ct.  122,  62  L.  ed.  337. 

[a]  Examples  of  local  questions: 
(1)  The  rights  and  relations  of  the 
parties  arising  out  of  the  charter  of  a 
savings  bank  and  its  contracts  of  de- 
posit. Providence  Institution  f.  Mal- 
one,  221  U.  S.  660.  31  Sup.  Ct.  661,  55 
L.  ed.  899.  (2)  The  nature  and  char- 
acter of  the  right  of  the  wife  in  the 
community  property  for  the  purposes 
of  taxation.  Moffitt  v.  Kelly,  218  U.  S. 
400,  31  Sup.  Ct.  79,  54  L.  ed.  1086,  30 
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The  rule  is  not  absolute,  however,  and  the  court  may  inquire  whether, 
by  some  intervening  event,  those  questions  have  ceased  to  be  material 
to  the  right  disposition  of  the  case,  and  may  dispose  of  it  in  the  light 
of  that  event.*'  Matters  of  mere  procedure  though  arising  in  the  en- 
forcement of  rights  under  federal  statutes  are  ordinarily  for  the  final 
determination  of  the  state  court."  But  in  so  far  as  the  judgment  of 
the  state  court  upon  the  federal  question  necessarily  involves  the  de- 
cision of  a  question  of  law,  such  decision  must  be  reviewed  whether  it 
depends  upon  the  constitution,  laws,  or  treaties  of  the  United  States, 


L.  Ik.  A.  (N.  S.)  1179.     (3)  That  a  con-  i 

spiraey  to  defraud  is  a  common  law 
offense  cognizable  in  the  state  courts. 
Howard  v.  Fleming,  191  U.  S.  126,  135, 
24  Sup.  Ct.  49,  48  L.  ed.  121.  (4)  a' 
ruling  as  to  the  sufficiency  of  evidence 
in  a  common-law  action.  Brinkmeier 
f.  Missouri  P.  E.  Co.,  224  U.  S.  268, 
32  Sup.  Ct.  412,  56  L.   ed.   758. 

[b]  Proper  Construction  of  State 
Constitution  and  Laws.  —  Ohio  ex  rel. 
Davis  V.  Hilderbrandt,  241  U.  S.  565,  36 
bup.  Ct.  708.  60  L.  ed.  1172  (referen- 
dum) ;  Bi-Metallic  Inv.  Co.  v.  State 
Board.  239  U.  S.  441,  36  Sup.  Ct.  141, 
60  L.  ed.  372.  See  Hadacheck  v.  Sebas- 
tian, 239  U.  S.  394,  36  Sup.  Ct.  143,  60 
L.  ed.  34S,  Ann.  Cas.  1917B,  927,  char- 
ter powers  of  city  and  constitutionality 
of  ordinance. 

[c]  Consistency  or  inconsistency  of 
state  decisions  is  a  matter  with  which 
the  supreme  court  has  nothing  to  do. 
Fidelitv  &  C.  T.  Co.  r.  Louisville,  245 
U.  S.  54,  38  Sup.  Ct.  40,  62  L.  ed.  145. 

[d]  Whether  judicial  notice  of 
navigability  of  stream  should  be  taken. 
Wear  v.  Kansas  ex  rel.  Brewster,  245 
U.  S.  154,  38  Sup.  Ct.  55,  62  L.  ed.  214, 
Ann.  Cas.  1918B,  586. 

98.  See  infra.,  this  note. 

[a]  Subsequent  State  Decision. 
Where  the  highest  state  court  to  which 
a  case  can  be  carried  because  of  the 
amount  involved  upholds  a  statute 
claimed  to  be  invalid  under  the  federal 
constitution,  and  after  the  case  has 
been  taken  to  the  federal  supreme 
court  the  highest  state  court  holds  the 
statute  invalid  under  the  state  consti- 
tution, the  supreme  court  will  reverse 
the  judgment  and  remand  the  case  for 
further  proceedings.  Gulf,  C.  &  S.  F. 
R.  Co.  r.  Dennis,  224  U.  S.  503,  32  Sup. 
Ct.   542,   56  L.   ed.   860. 

99.  Lee  v.  Central  of  Ga  R.  Co. 
(U.  S.),  40  Sup.  Ct.  254  (joinder  of 
master  and  fellow-servant  in  one  count 


on  federal  employers'  liability  act); 
Chicago  Life  Ins.  Co.  f.  Cherry,  244 
U.  S.  25,  37  Sup.  Ct.  492,  61  L.  ed.  966; 
Southern  R.  Co.  v.  Lloyd,  239  U.  S. 
496,  36  Sup.  Ct.  210,  60  L.  ed.  402; 
Central  Vermont  R.  Co.  v.  White,  238 
U.  S.  507,  35  Sup.  Ct.  865,  59  L.  ed. 
1433,  Ann.  Cas.  1916B,  252;  Long  Is- 
land Water  Supply  Co.  v.  Brooklyn,  166 
U.  S.  685,  17  Sup.  Ct.  718,  41  L.  ed. 
1165.  See  Chicago  R.  I.  &  P.  R.  Co.  v. 
Whiteaker,  239  U.  S.  421,  36  Sup.  Ct. 
152,  60  L.  ed.  360. 

[a]  "It  is  only  when  matters  nom- 
inally of  procedure  are  actually  mat- 
ters of  substance  which  affect  a  fed- 
eral right,  that  the  decision  of  the 
state  court  therein  becomes  subject  to 
review  by  this  court."  Lee  v.  Central 
of  Ga.  R.  Co.  (U.  S.),  40  Sup.  Ct.  254. 

[b]  Excessiveness  of  damages  al- 
lowed by  jury,  even  in  a  case  based  on 
a  federal  statute  such  as  the  employ- 
ers' liability  act,  is  for  the  state  court 
to  determine,  unless  dependent  upon 
federal  law.  Louisville  &  N.  R.  Co.  V. 
Hollowav,  246  U.  S.  525,  38  Sup.  Ct. 
379.   62  L.   ed.   867. 

[c]  Sufllciency  of  evidence  to  go  to 
jury  in  an  action  on  federal  employers' 
liability  act — state  court's  ruling  will 
not  be  disturbed  unless  clear  and  pal- 
pable error  is  shown.  Baltimore  &  O. 
R.  Co.  V.  Whitacre,  242  U.  S.  169,  37 
Sup.  Ct.  33,  61  L.  ed.  228.  See  also 
Seaboard  Air  Line  R.  Co.  v.  Lorick, 
243  U.  S.  572,  37  Sup.  Ct.  440,  61  L.  ed. 
907;  Erie  R.  Co.  v.  Welsh,  242  U.  S. 
303,  37  Sup.  Ct.  116,  61   L.  ed.  319. 

[d]  Amendment  to  Claim  Benefit  of 
Federal  Law.  —  (1)  The  allowance  of 
an  amendment  to  state  facts  bringing 
the  claim  under  the  federal  employ- 
ers' liability  act,  presents  no  federal 
question  (Kansas  Citv  W.  R.  Co.  v. 
McAdow,  240  U.  S.  'si,  36  Sup.  Ct. 
252,  60  L.  ed.  520),  unless  (2)  it  in- 
volves   a    disregard    of    the    period    of 
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or  upon  the  local  law,  or  upon  principles  of  general  jurisprudence.^ 
The  parties  are  confined  to  the  federal  questions  raised  in  the  state 
court, 2  but  not  to  the  arguments  made  in  that  court  upon  the  federal 
questions  there  discussed.^  And  the  supreme  court  will  consider  and 
pass  on  all  the 'federal  controversies  in  the  case  regardless  of  the  fact 
that,  under  the  state  law,  some  of  them  have  been  concluded  during  the 
progress  of  the  case  and  before  the  rendition  of  a  final  judgment  sus- 
ceptible of  review  by  it.* 
As  a  rule,  the  supreme  court  will  accept  as  conclusive^  the  findings  of 


limitations  prescribed  in  such  act.  Sea- 
board Air  Line  E.  Co.  v.  Renn,  241  U. 
S.  290,  36  Sup.  Ct.  567,  60  L.  ed.  1006. 
(3)  The  same  is  true  as  to  the  refusal 
to  allow  an  amendment  to  the  petition 
in  an  action  for  personal  injuries  so  as 
to  set  up  a  cause  of  action  under  the 
federal  safety  appliance  act.  Brink- 
meier  f.  Missouri  P.  R.  Co.,  224  U.  S. 
268,  32  Sup.  Ct.  412,  56  L.  ed.  758. 
See  also  Nevada-California-Oregon  R. 
Co.  V.  Burrus,  244  U.  S,  103,  37  Sup. 
Ct.  576,  61  L.  ed.  1019. 

[e]  A  decision  that  the  burden  of 
proof  was  on  plaintiff  to  show  that  a 
tax  was  invalid.  Security  Trust  & 
Safety  Vault  Co.  v.  Lexington,  203  U. 
8.  323,  334,  27  Sup.  Ct.  87,  51  L.  ed. 
204. 

[f)  Whether  action  in  ejectment 
is  the  proper  remedy  to  secure  the 
relief  sought.  Scrantou  v.  Wheeler, 
179  U.  S.  141,  21  Sup.  Ct.  48,  45  L.  ed. 
126. 

1.  Stanley  v.  Schwalby,  162  U.  S. 
255,  16  Sup.  Ct.  754,  40  L.  ed.  960. 

[a]  In  passing  upon  the  alleged  un- 
constitutionality of  a  state  law  the 
supreme  court  accepts  the  meaning 
thereof  as  construed  by  the  highest 
court  of  the  state.  Farncomb  r.  City 
and  County  of  Denver  (U.  S.),  40  Sup. 
Ct.  271.  See  Mackay  Tel.  &  Cable  Co. 
f.  Little  Rock,  254  U.  S.  94,  39  Sup. 
Ct.  428,  63  L.  ed.  863.  But  see  Corn 
Products  Rcf.  Co.  r.  Eddy,  249  U.  S. 
427,  39  Sup.  Ct.  325,  63  L.  ed.  689. 

[b]  Where  an  impairment  of  the 
obligation  of  contract  is  claimed,  the 
Buprcme  court  must  determine  for  it- 
self whethe;  there  is  a  contract  and 
what  its  obligation  is  as  well  as  wheth- 
er the  obligation  has  been  impaired. 
Milwaukee  Elec.  R.  &  L.  Co.  v.  State 
of  Wisconsin  (U.  S.),  40  Sup.  Ct.  306. 
Sec  supra,  II,  H,  4,  c,   (II),   (G),   (2). 

2.  Solover,  Bates  &  Co.  v.  Walsh, 
226  U.  S.  112,  33  Sup.  Ct.  69,  57  L.  ed! 
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146;  Southwestern  Oil  Co.  v.  Texas, 
217  U.  S.  114,  30  Sup.  Ct.  496,  54  L.  ed. 
688;  Thompson  V.  Darden,  198  U.  S. 
310,  25  Sup.  Ct.  660,  49  L.  ed.  1064; 
Dewey  v.  Dcs  Moines,  173  U.  S.  193,  19 
Sup.  Ct.  379,  43  L.  ed.  665.  See  supra, 
II,  H,  4,  e,  (II),  (I),  (2). 

3.  Dewey  v.  Des  Moines,  173  U.  S. 
193,  19  Sup.  Ct.  379,  43  L.  ed.  665. 

4.  Louisiana  Nav.  Co.  v.  Oyster 
Com.,  226  U.  S.  99,  33  Sup.  Ct.  78,  57 
L.  ed.  138.  See  also  Bruce  v.  Tobin, 
245  U.  S.  18,  38  Sup.  Ct.  7,  62  L.  ed. 
123. 

[a]  Though  a  decision  of  the  state 
supreme  court  has  become  the  law  of 
the  case,  conclusive  in  subsequent  trial 
and  appellate  proceedings  in  the  state 
courts,  the  federal  supreme  court  is 
not  bound  by  it  in  proceedings  review- 
ing the  final  action  of  the  state  courts. 
State  of  Washington,  ex  rel.,  Grays 
Harbor  Log.  Co.  v.  Coats-Fordney  Log. 
Co.,  243  U.  S.  251,  37  Sup.  Ct.  295,  61 
L.  ed.  702. 

5.  Pure  Oil  Co.  v.  Minnesota,  248 
U.  S.  158,  39  Sup.  Ct.  35,  63  L.  ed. 
180;  Southern  R.  Co.  v.  Puckett,  244 
U.  S.  571,  37  Sup.  Ct.  703,  61  L.  ed. 
1321,  Ann.  Cas.  1918B,  69;  Stewart 
Min.  Co.  r.  Ontario  Min.  Co.,  237  U.  S. 
350,  35  Sup.  Ct.  610,  59  L.  ed.  989; 
King  V.  West  Virginia,  216  U.  S.  92,  30 
Sup.  Ct.  225,  54  L.  ed.  396;  Mammoth 
Min.  Co.  V.  Grand  Cent.  Min.  Co.,  213 
U.  S.  72,  29  Sup.  Ct.  413,  53  L.  ed.  702; 
Waters-Pierce  Oil  Co.  f.  Texas,  212  U. 
S.  86,  97,  29  Sup.  Ct.  220,  53  L.  ed.  417; 
Clipper  Min.  Co.  v.  Eli  Min.  &  L.  Co., 
194  U.  S.  220,  24  Sup.  Ct.  632,  48  L.  ed. 
944;  Thayer  v.  Spratt,  189  U.  S.  346, 
23  Sup.  Ct.  576,  47  L.  ed.  845;  Gardner 
V.  Bonesteel,  180  U.  S.  362,  21  Sup.  Ct. 
399,  45  L.  ed.  574;  Lloyd  v.  Matthews, 
155  U.  S.  222,  227,  15  Sup.  Ct.  70,  39 
L.  ed.  128;  Dower  v.  Richards,  151  U. 
S.  658,  14  Sup.  Ct.  452,  38  L.   ed.   305. 

[a]    Will  not  go  behind  the  findings 
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the  state  court  en  questions  of  fact,  Lotli  in  actions  at  law®  and  in 
suits  in  chancery.''  But  where  the  federal  right  is  denied  by  a  finding 
of  fact  which  it  is  contended  is  without  any  evidence  to  support  it,  the 
resulting  question  of  law  is  open  for  decision  if  the  evidence  is  in  the 
record ; '  and  where  a  conclusion  of  law  and  finding  of  fact  are  so 
intermingled  as  to  make  it  necessary  for  the  purpose  of  passing  on  the 
federal  question,  to  analyze  and  dissect  the  facts,  the  power  to  do  so 
exists  as  a  necessary  incident  to  a  decision  upon  the  claim  of  denial  of 
a  federal  right." 

1.  Jurisdiction  of  the  Ciecuit  Courts  of  Appeals.  —  1.  General 
Statement.  —  The  circuit  courts  of  appeals  are  statutory  courts.^'' 
They  are  only  courts  of  appeal,  and  have  no  original  jurisdiction.^^ 
Generally  the  trial  court  will  not  decide  whether  the  court  of  appeals 
has  jurisdiction  of  a  particular  ease,  but  will  leave  it  to  that  court  to 
determine  the  question." 

2.  To  Review  Judgments  and  Decrees  of  District  Courts.  —  The 
judicial  code  provides  that  the  circuit  court  of  appeals  shall  have  juris- 
diction to  review  by  appeal  or  writ  of  error  final  decisions  in  the  district 
courts,  including  those  of  Hawaii  and  Porto  Eico,  in  all  eases  other 
than  those  in  which  appeals  and  writs  of  error  may  be  taken  direct  to 


of  fact  by  the  state  court  even  if  it 
has  power  to  do  so.  Marshall  Dental 
Mfg.  Co.  r.  Iowa,  226  U.  S.  460,  33  Sup. 
Ct.  168,  57  L.  ed.  300. 

6.  Israel  f.  Arthur,  152  V.  S.  355, 
14  Sup.  Ct.  585,  38  L.  ed.  474. 

7.  Egan  f.  Hart,  165  IT.  S.  188,  17 
Sup,  Ct.  300,  41  L.  ed.  680. 

8.  Union  P.  E.  Co.  v.  Huxoll,  245 
IT.  S.  535,  38  Sup.  Ct.  187,  62  L.  ed. 
455;  Jones  Xat.  Bank  f.  Yates,  24J 
IT.  S.  541,  36  Sup.  Ct.  429,  60  L.  ed. 
788;  Interstate  Amusement  Co.  v.  Al- 
bert, 239  V.  S.  560,  36  Sup.  Ct.  168, 
60  L.  ed.  439;  Northern  Pac.  R.  Co.  v. 
North  Dakota,  236  U.  S.  585,  35  Sup. 
Ct.  429,  59  L.  ed.  735,  Ann.  Cas.  1916A 
1,  L.  E.  A.  191 7r,  1148;  Creswill  v. 
Grand  Lodge  K.  of  P.,  225  U.  S.  246,  32 
Sup.  Ct,  822,  56  L.  ed.  1074.  See  Gillis 
V.  Xew  York,  N.  H.  &  H.  E.  Co.,  249 
IT.  S.  515,  39  Sup.  Ct.  355,  63  L.  ed. 
738;  King  t\  Putnam  Inv.  Co.,  248  U. 
S.  23,  39  Sup.  Ct.  15,  63  L.  ed.  102. 

[a]  "But  the  question  arises  wheth- 
er the  basis  of  fact  upon  which  the 
state  court  rested  its  decision  denying 
the  asserted  federal  rights  has  any 
support  in  the  record;  for,  if  not,  it  is 
our  duty  to  review  and  correct  the  er- 
ror." Postal  Tel.  &  Cable  Co.  v.  New- 
port, 247  U.  S.  464,  38  Sup.  Ct.  566,  62 
L.  ed.  1215. 

rb]  Where  the  state  court  holds 
that  there  has  been  a  waiver  of  the 


federal  right,  it  is  the  duty  of  the 
supreme  court  "to  examine  for  itself 
whether  there  is  any  basis  in  the  ad- 
mitted facts,  or  in  the  evidence  when 
the  facts  are  in  dispute,  for  a  finding 
that  the  federal  right  has  been 
waived."  Union  Pac.  E.  Co.  v.  Publie 
Service  Comsn.,  248  U.  S.  67,  39  Sup. 
Ct.  24,  63  L.  ed.  131. 

9.  Norfolk  &  W.  E.  Co.  v.  Conley, 
236  TJ.  S.  605,  35  Sup.  Ct.  437,  59  L.  ed. 
745;  Southern  Pac.  Co.  v.  Schuyler, 
227  U.  S.  601,  33  Sup.  Ct.  277,  57  L.  ed. 
662,  43  L.  E.  A.  (N.  S.)  901;  Creswill 
■f.  Grand  Lodge  K.  of  P.,  225  U.  S. 
246,  32  Sup.  Ct.  822,  56  L.  ed.  1074. 

[a]  Whether  foreign  corporation 
■was  doing  business  within  the  stats 
and  therefore  subject  to  privilege  tax. 
Provident  Sav.  Life  Assur.  Soe.  v. 
Kentucky,  239  U.  S.  103,  36  Sup.  Ct. 
34,  60  L*.  ed.  167. 

10.  Whitney  v.  Dick,  202  IT.  S.  132, 
137,  26  Sup.  Ct.  o84,  50  L.  ed.  963. 

11.  See   case  cited  infra,  this  note. 

[a]  They  are  not  authorized  to  is- 
sue original  and  independent  writs  of 
habeas  corpus.  —  Whitney  v.  Dick,  202 
IT.  S.  132,  137,  26  Sup.  Ct.  584,  50  L.  ed. 
963. 

12.  In  re  Kyle,  185  Fed.  219,  will 
not  refuse  to  allow  an  appeal  on  the 
ground  that  the  court  of  appeals  has 
no  jurisdiction. 
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the  supreme  court/^  unless  otherwise  provided  by  law.^*  There  is  no 
pecuniary  limit  upon  the  appellate  jurisdiction  in  such  cases,^^  They 
have  no  jurisdiction  to  review  the  judgments  or  decrees  of  state 
courts/^  or  to  review  a  judgment  in  favor  of  the  accused  in  a  criminal 
case  at  the  instance  of  the  government." 

Final  Decisions.— The  appellate  jurisdiction  of  the  circuit  court  of  ap- 
peals extends  only  to  final  decisions.^' 

Ancillary  Jurisdiction.  —  They  have  jurisdiction  of  proceedings  which 
are  incidental  or  ancillary  to  the  jurisdiction  conferred  upon  them.^* 


13.  Act  March  3,  1911,  e.  231,  §  128, 
3e  St.  at  L.  1133  (as  amended  by  Act 
Jan.  28,  1915,  c.  22,  §  2,  38  St.  at  L. 
803),  Comp.  St.  1916,  §1120.  See  also 
United  States  v.  American  Bell  Tel. 
Co.,  159  U.  S.  548,  16  Sup.  Ct.  69,  40 
L.  ed.  255. 

[a]  They  have  jurisdiction  where 
the  jurisdiction  of  the  district  court 
depends  on  diverse  citizenship.  Amer- 
ican Sugar  Eefining  Co.  v.  New  Orleans, 
181  U.  S.  277,  21  Sup.  Ct.  646,  45  L.  ed. 
859;  American  Const.  Co.  V.  Jackson- 
ville T.  &  K.  W.  E.  Co.,  148  U.  S. 
372,  383,  13  Sup.  Ct.  158,  37  L.  ed. 
486. 

_  [b]  They  have  jurisdiction  to  re- 
view final  orders  in  contempt  proceed- 
ings. Matter  of  Christensen  Engr. 
Co.,  194  U.  S.  458,  24  Sup.  Ct.  729,  48 
L.  ed.  1072;  Bessette  v.  W.  B.  Conkey 
Co.,  194  U.  S.  324,  24  Sup.  Ct.  665,  48 
L.  ed.  997. 

[c]      Naturalization  proceedings  un- 
der the  federal  statute  are  not  "cases" 
within   the   meaning  of   this   provision. 
United   States  v.  Dolla,  177  Fed.  101 
100  C.  C.  A.  521.  ' 

Cases  in  which  appeal  may  be  direct 
tc  supreme  court,  see    supra, 11,  R,^,^. 

14.     See  acts  cited  in  preceding  note 

[a]  This  prorision  refers  (1)  only 
to  provisions  of  the  same  act,  or  of 
contemporaneous  or  subsequent  acts, 
and  does  not  include  provisions  of  ear- 
lier statutes.  The  Paquote  Habana 
175  U.  S.  677,  683,  20  Sup.  Ct.  290,  44 
L.  ed.  320;  American  Const.  Co.  v. 
Jacksonville,  T.  &  K.  W.  R.  Co  148 
U.  S.  372,  3,83,  13  Sup.  Ct.  158,  37  L.  ed. 
486.  (2)  It  refers  to  existing  provi- 
sions, and  does  not  merely  confer  a 
futile  permission  to  future  legislatures 
to  make  a  change.  It  docs  not  save 
every  existing  provision,  but  does  save 
some.  TTnitod  States  r.  Daleour,  203 
U.  S.  408,  421,  27  Sup.  Ct.  58,  51  L.  ed. 
248.     (3)     It  does  save  an  appeal  by 
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the  United  States  under  Act  June  22, 
1860,  c.  188,  §  11,  12  St.  at  L.  85,  87, 
from  an  adverse  decision  of  the  dis- 
trict court  in  a  suit  under  that  act  in- 
volving title  to  land  in  Florida  under 
a  land  grant,  said  act  requiring  an  ap- 
peal to  the  supreme  court  in  such  case. 
United  States  v.  Dalcour,  203  U.  S. 
408,  421,  27  Sup.  Ct.  58,  51  L.  ed.  248. 
[b]  Injunction  or  Receivership, 
Interlocutory  orders  or  decrees  of  the 
district  court  granting,  continuing,  re- 
fusing, dissolving,  or  refusing  to  dis- 
solve, an  injunction,  or  appointing  a 
receiver,  may  be  appealed  to  the  cir- 
cuit court  of  appeals  notwithstanding 
a  direct  appeal  to  the  supreme  court 
might  be  taken  from  the  final  decree 
in  such  cases.  Act  Mar.  3,  1911,  c.  231, 
§  129,  36  St.  at  L.  1134,  Comp.  St.  1916, 
§1121,  see  annotations  under  this  sec- 
tion and  supplements. 

15.  Kirby  v.  American  Soda  Foun- 
tain Co.,  194  U.  S.  141,  24  Sup.  Ct.  619, 
48  L.  ed.  911. 

16.  Terry  v.  Davy,  107  Fed.  50,  46 
C.  C.  A.  141. 

17.  United  States  v.  Dickinson,  213 
U.  S.  92,  99,  29  Sup.  Ct.  485,  53  L.  ed. 
711;  United  States  v.  Sanges,  144  U. 
S.  310,  323,  12  Sup.  Ct.  609,  36  L.  ed. 
445. 

18.  Doyle  v.  London  Guar.  &  Ace. 
Co.,  204  U.  S.  599,  27  Sup.  Ct.  313,  51 
L.  ed.  641;  Sheppy  v.  Stevens,  119 
C.   C.  A.  330,  200  Fed.   946. 

[a]  "Final  decisions"  as  used  in 
this  act  "mean  the  same  thing  as 
'final  judgments  and  decrees'  as  used 
in  former  acts  regulating  appellate 
iurisdiction."  In  re  Tiffany  (U.  S.l, 
40  Sup.  Ct.  239. 

19.  TTnited  States  v.  Mayer,  235 
U.  S.  55,  35  Sup.  Ct.  16,  59  L.  ed.  129. 
And  see  supra,  II,  A,  4. 
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Jurisdiction  as  'between  the  circuit  courts  of  appeals  and  the  supreme  court 
generally,-'^  and  particularly  where  the  jurisdiction  of  the  district 
court  is  in  issue, -^  or  where  federal  questions  are  involved  which  would 
warrant  a  direct  review  by  the  supreme  court,^^  or  in  actions  upon 
claims  against  the  United  States,-^  has  been  treated  in  previous  sections. 

3.  To  Review  Judgments  of  Courts  of  Hawaii  and  Porto  Rico. 
The  circuit  courts  of  appeals  have  jurisdiction  to  review  the  judgments 
and  decrees  of  the  United  States  district  courts  for  Hawaii  and  for 
Porto  Rico  in  the  same  eases  as  they  are  authorized  to  review  the  judg- 
ments and  decrees  of  other  federal  district  courts.^*  And  writs  of 
error  and  appeals  may  be  taken  and  prosecuted  in  the  circuit  courts 
of  appeals  from  final  judgments  and  decrees  of  the  supreme  courts 
respectively  of  Hawaii  and  Porto  Rico,  wherein  the  amount  involved, 
exclusive  of  costs,  to  be  ascertained  by  oath  of  either  party  or  of  other 
competent  witnesses,  exceeds  the  value  of  $5,000.-' 

4.  To  Review  Decisions  of  District  Court  for  Alaska.  —  The  judi- 
cial code  provides  that  writs  of  error  and  appeals  shall  lie  from  the 
district  court  for  Alaska  or  any  division  thereof,  to  the  circuit  court  of 
appeals  for  the  ninth  circuit  in  all  cases  other  than  those  in  which  a 
writ  of  error,  or  appeal  will  lie  direct  to  the  supreme  court,  in  which 
the  amount  involved  or  the  value  of  the  subject  matter  in  controversy 
shall  exceed  five  hundred  dollars,^^  and  in  all  criminal  cases.^^  The 
review  provided  for  in  such  cases  is  final  except  as  to  questions  which 
are  certified  to  the  supreme  court."' 

5.  Writs  of  Error  and  Appeals  From  United  States  Court  for 
China.  —  The  judicial  code  provides  that  the  circuit  court  of  appeals 
tor  the  ninth  circuit  is  empowered  to  hear  and  determine  writs  of 


See  supra,  II,  H,  4,  b,  (I),  (A). 
See  supra,  II,  H,  4,  b,  (I),  (B), 

See  mpra,  U,  H,  4,  b,  (I),  (D), 


20. 

21. 

(2). 

22. 
(2.) 

23.  See  supra,  II,  H,  4,  b,  (I),  (G). 

24.  Act  Jan.  28,  1915,  c.  22,  §  2,  38 
St.  at  L.  803,  Comp.  St.  1916,  §  1120j 
Act  Mar.  3,  1911,  c.  231,  §128,  36  St.  at 
L.  1133  (Hawaii).  Similar  jurisdic- 
tion in  the  case  of  Hawaii  was  con- 
ferred on  the  circuit  court  of  appeals 
for  the  ninth  circuit  bv  Act  April  30, 
1900,  e.  339,  §  86,  31  St.  at  L.  158,  as 
amended  by  Act  Mar.  3,  1909,  c.  269, 
§  1,  35  St.  at  L.  838.  See  supra,  II,  I, 
2. 

25.  Act  Jan.  28,  1915,  e.  22,  §  2,  38 
St.  at  L.  804,  Comp.  St.  1916,  §  1126a. 
See  Inter-Island  Steam  Nav.  Co.  v. 
Ward,  242  U.  S.  1,  37  Sup.  Ct.  1,  61  L. 
ed.  113. 

fa]  Formerly  this  jurisdiction  was 
exercised  by  the  United  States  supreme 
court.     See   Act   Mar.   3,   1911,   c.   231, 


§§244,  246,  36  St.  at  L.  1157,  1158;  Cot- 
ton V.  Territory  of  Hawaii,  211  U.  S. 
162,  29  Sup.  Ct.  85,  53  L.  ed.  131;  Gar- 
rozi  V.  Dastas,  204  U.  S.  64,  27  Sup. 
Ct,  224,  51  L.  ed.  369;  Royal  Ins.  Co. 
r.  Martin,  192  U.  S.  149,  24  Sup.  Ct. 
247,  48  L.  ed.  385. 

[b]  It  is  the  amount  of  the  judg- 
ment that  furnishes  the  test  of  juris- 
diction, and  there  is  none  where  the 
judgment  is  for  $5000  and  costs, 
though  the  judgment  carries  interest. 
Ortega  v.  Lara,  202  U.  S.  339,  26  Sup. 
Ct.  707,  5'0  L.  ed.  1055.  Determination 
of  amount  or  value  generally,  see 
supra,  II,  e,  3,  and  the  title  "Juris- 
diction. ' ' 

26.  Act  Mar.  3,  1911,  e.  231,  §  134, 
36  St.  at  L.  1134,  Comp.  St.  1916, 
§1125;  See  Mitchell  v.  Porter,  194 
Fed.  49,  114  0.  C.  A.  69. 

27.  See  act  cited  in  preceding  note. 

28.  Alaska  Pae.  Fisheries  r.  Alaska, 
249  U.  S.  53,  39  Sup.  Ct.  208,  63  L.  ed. 
474.     See  supra,  II,  H,  4,  b,  (VI). 
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error  and  appeals  from  the  United  States  court  for  China  as  provided 
in  the  act  creating  the  hitter  court. ^^ 

6.  Courts  of  West  Indian  Islands.  —  Jurisdiction  to  review  the 
action  of  courts  of  the  West  Indian  isLind  possessions  of  the  United 
States  is  vested  in  the  circuit  court  of  appeals." 

7.  To  Review  Judg-ments  of  District  Court  of  Canal  Zone.  —  The 
circuit  court  of  appeals  of  the  fifth  circuit  has  jurisdiction  to  review  the 
judgments  and  decrees  of  the  district  court  of  the  canal  zone,^^  and  such 
appellate  jurisdiction,  subject  to  the  right  of  review  by  the  supreme 
court  as  in  other  cases  authorized  by  law,^^  may  be  exercised  in  the 
sam<3  manner,  under  the  same  regulations,  and  by  the  same  procedure 
as  nearly  as  practicable  as  is  done  in  reviewing  the  final  judgments  and 
decrees  of  the  district  courts  of  the  United  States.^^ 

8.  In  Bankruptcy  Proceedings.  —  The  judicial  code  provides  that 
the  circuit  courts  of  appeals  shall  have  the  appellate  and  supervisory 
jurisdiction  conferred  upon  them  by  the  bankrupt  act  and  acts  amend- 
atory thereof,  and  that  they  shall  exercise  the  same  in  the  manner 
therein  prescribed.^* 

9.  Power  To  Issue  Writs.  —  The  judicial  code  provides  that  the 
circuit  courts  of  appeals  shall  have  power  to  issue  all  writs  not  speci- 
fically provided  for  by  statute,  which  may  be  necessary  for  the  exercise 
of  their  jurisdiction,  and  agreeable  to  the  usages  and  principles  of 


29.  Act  March.  3,  1911,  c.  231,  §  131, 
36  St.  at  L.  1134,  Comp.  St.  1916, 
§  1123.  See  Prke  v.  United  States,  95 
C.  C.  A.  257,  169  Fed.  791. 

30.  Clen  v.  Jorgensen  (C.  C.  A.), 
265  Fed.  120;  Act  Mar.  3,  1917,  §2, 
Comp.   St.,   supp.   1919,   §  392414b. 

[a]  Method  of  Review. —  While  the 
act  of  congress  refers  to  "writs  of  er- 
ror" and  "appeals,"  it  is  not  to  be 
presumed  that  congress  intended  to 
change  the  mode  of  procedure  prevail- 
ing in  the  Danish  courts  which  rec- 
ognize no  destinction  between  law  and 
equity  and  contemplates  a  review  de 
novo.  Hence  an  appeal  is  appropriate 
even  in  a  law  case.  Clen  v.  Jorgen- 
aen  (C.  C.  A.),  265  Fed.  120. 

31.  "Jurisdiction  to  review,  revise, 
modify,  reverse,  or  affirm"  such  judg- 
ments and  decrees,  "and  to  render 
such  judgments  as  in  the  opinion"  of 
the  appellate  court  "should  have  been 
rendered  b:^'  the  trial  court  in  all  ac- 
tions and  'proceedings  in  which  the 
constitution,  or  any  statute,  treaty, 
title,  right,  or  privilege  of  the  United 
States  is  involved  and  a  right  there- 
under denied,  and  in  eases  in  which 
the  value  in  controversy  exceeds  one 
thousand  dollars,  to  be  ascertained  by 
the  oath   of  either  party,  or  by  other 
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competent  evidence,  and  also  in  crim- 
inal causes  wherein  the  ofifense  charged 
is  punishable  as  a  felony."  Act  Aug. 
24,  1912,  c.  390,  37  St.  at  L.  565,  Comp. 
St.   1916,    §  10045. 

[a]  Amount  in  Controversy.  —  See 
Pacific  Mail  S.  S.  Co.  v.  Beneby,  250 
Fed.  444,  162  C.  C.  A.  514;  Pacific 
Mail  S.  S.  Co.  V.  Balderach,  229  Fed. 
562,  144  C.  C.  A.  22,  and  supra,  II,  E, 
3,  i. 

[b]  Criminal  Cases.  —  See  Smith  v. 
Goverment  of  Canal  Zone,  239  Fed. 
133,  152  C.  C.  A.  175,  where  accused 
was  not  entitled  to  jury  trial. 

32.  See  supra,  II,  H,  4,  b,   (VII). 

33.  Act  Aug.  24,  1912.  c.  390,  §9, 
37  St.  at  L.  565,  Comp.  St,  1916, 
§  10045. 

[a]  Mode  of  Review.  —  Law  cases 
by  writ  of  error  and  equity  cases  by 
appeal.  Panama  E.  Co.  v.  Beckford, 
231  Fed.  436,  145  C.  C.  A.  430. 

34.  Act  March  3,  1911,  c.  231,  §  130, 
36  St.  at  L.  1134,  Comp.  St.  1916,  §  1122. 

The  jurisdiction  of  the  circuit  courts 
of  appeals  in  bankruptcy  proceedings 
is  prescribed  by  §§  24,  25,  of  the  bank- 
rupt act.  Act"  Julv  1,  1898,  c.  541,  30 
St.  at  L.  544.  For  full  discussion  of 
this  subject  see  the  title  "Bank- 
ruptcy. ' ' 
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law.^^  Their  jurisdiction  to  issue  writs  of  prohibition  and  mandamus 
is  -wholly  auxilliary  and  rests  upon  the  necessity  for  the  protection  of 
their  appellate  jurisdiction.'® 

J.  Jurisdiction  of  the  District  Courts.  —  1.  General  Principles. 
The  jurisdiction  of  the  district  courts  is  prescribed  by  statute,^'  and 
extends  only  to  the  classes  of  cases  enumerated  in  the  statutes  confer- 
ring it.'* 

Territorial  Jurisdiction. —  As  a  general  rule,  jurisdiction  is  co-extens-' 
ive  with  the  district,^'  and  no  mere  multiplication  of  places  at  which 
courts  are  to  be  held  within  the  district,*"  or  creation  of  divisions 
thereof,*^  nullifies  it.  The  place  of  trial  has  no  necessary  connection 
with  the  matter  of  territorial  jurisdiction.*^  The  code  specifically  pre- 
scribes in  what  division  suits  of  various  kinds  must  be  brought  when  a 
district  contains  more  than  one  division.'*' 

The  term  "suits"  as  used  in  the  various  provisions  conferring  juris- 
diction on  the  district  courts  includes  any  proceeding  in  a  court  of 
justice  by  which  an  individual  pursues  a  remedy  which  the  law  af- 
fords.**   The  name  given  to  a  proceeding  by  a  state  statute,  or  provis- 


35.  Act  March  3,  1911,  c.  231,  §  262, 
36  St.  at  L.  1162,  Comp.  St.  1916, 
§  1239. 

[a]  Certiorari.  —  They  may  issue 
certiorari  where  necessary  for  the 
complete  exercise  of  their  appellate 
jurisdiction,  as  to  bring  up  portions  of 
a  record  not  originally  returned  to  it, 
but  not  otherwise.  Whitney  f.  Dick, 
202  U.  S.  132,  138,  26  Sup.  Ct.  584,  50 
L.  ed.  963.  See  In  re  Cogan,  228  Fed. 
192,  142  C.  C.  A.  548;     The  Margaret 

B.  Eoper,  106  Fed.  740,  45  C.  C.  A. 
577;  Travis  County  V.  King  Iron 
Bridge    &    Mfg.    Co.,    92    Fed.    690,    34 

C.  C.  A.  620,  and  the  title  "Certiorari." 

[b]  Habeas  Corpus. —  See  Whitney 
r.  Dick,  202  U.  S.  132,  26  Sup.  Ct.  584, 
50  L.  ed.  963;  In  re  Boles,  48  Fed.  75, 
1  C.  C.  A.  48,  outside  circuit. 

Mandamus.  —  See  19  Standard  Peoc. 
241. 

[c]  Supersedeas.  —  In  re  McKenzie, 
180  U.  S.  536,  21  Sup.  Ct.  468,  45  L.  ed. 
657;  New  England  E.  Co.  v.  Hyde,  101 
Fed.  397,  41  C.  C.  A.  404. 

36.  Hammond  Lumber  Co.  v.  United 
States  Dist.  Court,  240  Fed.  924,  153 
C.  C.  A.  610. 

[aj  Habeas  Corpus.  —  <*They  are 
not  authorized  to  issue  original  and 
independent  writs  of  habeas  corpus," 
since  their  jurisdiction  is  appellate 
onlv.  Whitnev  r.  Dick.  202  U.  S.  132, 
26  Sup.  Ct.  584.  50  L.  ed.  963.  See  the 
title  "Habeas  Corpus." 

37.  See  supra,  II,  A,  1. 


38.  Herrmann  v.  Edwards,  238  TJ.  S. 
107,  35  Sup.  Ct.  839,  59  L.  ed.  1224. 
See  infra,  this  section. 

39.  Matheson  v.  United  States,  227 
U.  S.  540,  33  Sup.  Ct.  355,  57  L.  ed. 
631;  Barrett  V.  United  States,  169  U. 
S.  218,  18  Sup.  Ct.  327,  42  L.  ed.  723; 
Eosencrans  v.  United  States,  165  U.  S. 
257,  17  Sup.  Ct.  302,  41  L.  ed.  708. 

[a]  Except  where  the  congress  hag 
expressly  extended  it,  see  Primes 
Chemical  Co.  f.  Fulton  Steel  Corpora- 
tion, 254  Fed.  454;  Eakauskas  v.  Erie 
E.  Co.,  237  Fed.  495. 

District  in  which  suit  must  be 
brought,  see  vifra,  III. 

Territorial  jurisdiction  of  courts  gen- 
erally, see  the  title   "Jurisdiction." 

40.  Matheson  v.  United  States,  227 
U.  S.  540,  33  Sup.  Ct.  355,  57  L.  ed. 
631.  See  Eosencrans  v.  United  States, 
165  U.  S.  257,  17  Sup.  Ct.  302,  41  L.  ed. 
708. 

41.  Matheson  v.  United  States,  227 
U.  S.  540,  33  Sup.  Ct.  355,  57  L.  ed. 
631;  Eosencrans  v.  United  States,  165 
U.  S.  257,  17  Sup.  Ct.  302,  41  L.  ed.  708. 

42.  Eosencrans  v.  United  States,  165 
U.  S.  257,  17  Sup.  Ct.  302,  41  L.  ed. 
708. 

48.  Act  Mar.  3,  1911,  c.  231,  §  53,  36 
St.  at  L.  1101,  Comp.  St.  1916,  see. 
1035.     See  infra,  III,  M. 

44.  Thompson  v.  Nichols,  254  Fed. 
973.  Compare  supra,  I,  B,  2,  and  see 
generally  the  title  ♦'.Tuits  and  Ac 
tions." 
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ions  therein  as  to  the  trial  thereof,  are  not  binding  on  the  federal 
courts."  The  substance  rather  than  the  form  will  control  in  determin- 
ing whether  a  controversy  is  a  suit.*''  ^    .  .  .    .4 

A  proceeding  carried  on  by  or  before  executive  or   administrative  officers 
in  the  exercise  of  their  proper  functions  is  not  a  suit*^  withm  the  mean- 


[a]  "The  phrase  'suits  at  common 
law  and  in  equity'  embraces  not  only 
ordinary  actions  and  suits,  but  includes 
all  the  proceedings  carried  on  in  the 
ordinary  law  and  equity  tribunals,  as 
distinguished  from,  proceedings  _  in 
militarv,  admiralty,  and  ecclesiastical 
courts.'  It  is  a  very  comprehensive 
term,  and  is  understood  to  apply  to  any 
proceeding  in  a  court  of  justice  by 
which  an  individual  pursues  a  remedy 
which  the  law  affords.  Modes  of  pro- 
ceeding may  vary,  but  as  it  affects  the 
ri-ght  of  removal  any  civil  proceeding 
in  a  state  tribunal  in  which  a  judgment 
or  decree  is  sought  as  to  the  rights  of 
the  parties  and  presented  by  the  plead- 
ings for  judicial  determination  is  an 
action  or  suit  within  the  meaning  of 
the  statute,  regardless  of  the  forum  or 
tribunal  before,  which  the  matter  is 
pending."  In  re  Silvies  Eiver,  199  Fed. 

495,   501. 

[b]  The  term  "suit"  is  a  very  com- 
prehensive one,  and  is  understood  to 
apply  to  any  proceeding  in  a  court  of 
justice,  by  which  an  individual  pur- 
sues that  remedy  in  a  court  of  justice 
which  the  law  affords  him.  The  modes 
of  proceeding  may  be  various,  but  if  a 
right  is  litigated  between  the  parties 
in  a  court  of  justice,  the  proceeding  by 
•which  the  decision  of  a  court  is  sought 
is  a  suit."  Chief  Justice  Marshall,  in 
Weston  V,  City  Council  of  Charleston, 
2  Pet.  (U.  S.)  449,  4G4,  7  L.  ed.  481. 
This  case  related  to  the  jurisdiction  of 
the  supreme  court  to  review  a  judg- 
ment of  a  state  court,  but  the  above 
definition  was  quoted  in  Waha-Lewis- 
ton  L.  &  W.  Co.  V.  Lewiston  Sweet- 
water Trr.  Co.,  158  Fed.  137,  140,  and 
In  re  The  Jarnecke  Ditch,  69  Fed.  161, 
166,  which  were  cases  involving  the 
jurisdiction  of  the  circuit  court  on  re- 
moval. 

[c]  A  condemnation  proceeding  re- 
quired by  the  state  statute  to  be 
brought  in  the  county  court  is  a 
"suit"  or  "controversy."  Madison- 
ville  Trnction  Co.  r.  St."  Bernard  Min. 
Co.,  196  U.  S.  239,  25  Sup.  Ct.  251,  49 
L.  ed.  462. 
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[d]  A  proceeding  by  "executory 
process"  in  Louisiana  (1)  is  a  suit 
within  the  meaning  of  the  removal  act. 
W.  G.  Coyle  &  Co.  v.  Stern,  193  Fed. 
582,  113  C.  C.  A.  450.  (2)  It  is  a  civil 
suit  inter  partes.  Fleitas  V.  Eichard- 
son,  147  U.  S.  538,  544,  13  Sup.  Ct. 
429,  37  L.  ed.   272. 

To  what  extent  probate  proceedings 
are  suits  of  a  civil  nature  at  common 
law  or  in  equity  see  supra,  II,  D,  1. 

45.  See  infra,  this  note. 

[a]  "The  legislature  of  a  state 
cannot,  by  making  special  provisions 
for  the  trial  of  particular  contro- 
versies, nor  by  declaring  such  contro- 
versies to  be  special  proceedings  and 
not  civil  suits  at  law  or  in  equity,  de- 
prive the  federal  courts  of  jurisdiction 
nor  prevent  a  removal.  *  *  *  Neither 
the  legislature  nor  the  courts  of  a 
state  have  the  power,  by  giving  new 
names  to  legal  proceedings,  to  change 
their  essential  character."  In  re  Jar- 
necke  Ditch,  69  Fed.  161. 

46.  In  re  Jarnecke  Ditch,  69  Fed. 
161. 

47.  In  re  Silvies  Eiver,  199  Fed. 
495,  501. 

[a]  Proceedings  before  a  state  eng- 
ineer for  the  cancellation  of  a  permit 
to  divert  water  from  a  stream.  Waha- 
Lewiston  L.  &  W.  Co.  v.  Lewiston- 
Sweetwater  Irr.  Co.,  158  Fed.   137. 

[b]  Preliminary  proceedings  before 
the  state  board  of  control  in  proceed- 
ings under  the  Oregon  statute  to  de- 
termine the  relative  rights  of  claim- 
ants to  the  waters  of  a  river.  In  re 
Silvies  Eiver,  199  Fed.  495,  501. 

[c]  Proceedings  in  the  county  court 
of  a  state  on  appeal  from  an  assess- 
ment of  taxes,  where,  (1)  under  the 
state  law,  such  court  in  such  proceed- 
ings is  not  a  judicial  body,  invested 
with  judicial  functions,  but  is  the  exe- 
cutive or  administrative  board  of  the 
county  charged  with  the  management 
of  its  financial  and  executive  affairs. 
Upshur  Countv  r.  Eich,  135  U.  S.  467, 
477,  10  Sup.  Ct.  651,  34  L.  ed.  196.  (2) 
In   Upshur   County  v.  Eich,  135  U.   S. 
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ing  of  such  provisions,  though  it  may  become  so  when  removed  to  a  court 
by  appeal  or  otherwise.*' 

To  constitute  a  controversy  it  is  not  essential  that  the  defendant  con- 
trovert or  dispute  the  plaintiff's  claim,  but  it  i^  sufficient  that  he  does 
not  satisfy  it/* 

Status  When  Jurisdiction  Is  Invoked  Controls.  —  The  suit  or  action  must 
be  one  of  which  the  court  can  take  jurisdiction  at  the  time  its  juris- 
diction is  invoked.*"  If  jurisdiction  does  not  then  exist,  the  lack  there- 
of cannot  be  supplied  by  anything  developed  during  the  course  of  the 
proceedings,"  or  by  anything  set  up  by  way  of  defense.*^^ 

The  case  made  hy  the  plaintiff  in  his  statement  of  his  claim  determines 
the  character  of  the  cause  of  action,*'  and  the  ground  on  which  juris- 
diction is  based.**    The  right  to  take  jurisdiction  must  appear  in  the 


467,  477,  10  Sup.  Ct.  651,  34  L.  ed.  196, 
the  court,  after  reviewing  numerous 
authorities,  says:  "The  principle  to  be 
deduced  from  these  cases  is,  that  a 
proceeding,  not  in  a  court  of  justice, 
but  carried  on  by  executive  ofl&cers  in 
the  exercise  of  their  proper  functions, 
as  in  the  valuation  of  property  for  the 
just  distribution  of  taxes  or  assess- 
ments, is  purely  administrative  in  its 
character,  and  cannot,  in  any  just 
sense,  be  called  a  suit;  and  that  an  ap- 
peal in  such  a  case,  to  a  board  of  as- 
sessors or  commissioners,  having  no 
judicial  powers,  and  only  authorized 
to  determine  questions  of  quantity, 
proportion  and  value,  is  not  a  suit; 
but  that  such  an  appeal  may  become 
a  suit,  if  made  to  a  court  or  tribunal 
having  power  to  determine  questions 
of  law  and  fact,  either  with  or  with- 
out a  jury,  and  there  are  parties  lit- 
igant to  contest  the  case  on  the  one 
side  and  the  other."  Quoted  in  Waha- 
Lewiston  L.  &  W.  Co.  v.  Lewiston- 
Sweetwater  Irr.  Co.,  158  Fed.  137,  140; 
l7i  re  Jarnecke  Ditch,  69  Fed.  161. 

48.  IJpshure  County  v.  Eieh,  135  U. 
S.  467,  477,  10  Sup.  Ct.  651,  34  L.  ed. 
196;  Waha-Lewiston  L.  &  W.  Co.  v. 
Lewiston-Sweetwater  Irr.  Co.,  158  Fed. 
137;  In  re  Jarnecke  Ditch,  69  Fed. 
161. 

[a]  "On  appeal  to  a  court  having 
power  to  determine  questions  of  law 
and  fact  either  with  or  without  a 
jury,  and  where  there  are  parties  lit- 
igant to  contest  the  case  on  one  side  or 
the  other."  In  re  Silvies  Eiver,  199 
Fed.  495,  501. 

49.  In  re  Metropolitan  Ey.  Eeceiver- 
ship,  208  U.  S.  90,  28  Sup.  Ct.  219,  52 
L.  ed.  403. 


Compare  supra,  I,  B,  2;  and  II,  E, 
3,  e. 

50.  Florida  C.  &  P.  E.  Co.  v.  Bell, 
176  U.  S.  321,  327,  20  Sup.  Ct.  399,  44 
L.  ed.  486;  Pope  v.  Louisville,  N.  A. 
&  C.  E.  Co.,  173  U.  S.  573,  19  Sup.  Ct. 
500,  43  L.  ed.  814;  Third  St.  &  S.  E. 
Co.  V.  Lewis,  173  U.  S.  457,  19  Sup.  Ct; 
451,  43  L.  ed.  7G6. 

Jurisdiction  controlled  by  condi- 
tions at  beginning  of  suit,  see  supra., 
II,  A,  2;   II,  F,  5. 

[a]  It  must  appear  from  the  dec- 
laration or  bill  that  the  suit  was  one 
of  which  the  court,  at  the  time  its 
jurisdiction  was  invoked,  could  proper- 
ly take  cognizance.  Metcalf  v.  Water- 
town,  128  U.  S.  586,  9  Sup.  Ct.  173,  32 
L,  ed.  543. 

51.  Pope  V.  Louisville,  N.  A.  &  C.  E. 
Co.,  173  U.  S.  573,  19  Sup.  Ct.-  500,  43 
L.  ed.  814. 

52.  In  re  Winn,  213  U.  S.  458,  29 
Sup.  Ct.  515,  53  L.  ed.  873;  Florida 
C.  &  P.  E.  Co.  V.  Bell,  176  U.  S.  321, 
327,  20  Sup.  Ct.  399,  44  L.  ed.  486; 
Third  St.  &  S.  E.  Co.  v.  Lewis,  173  U.  S. 
457,  19  Sup.  Ct.  451,  43  L.  ed.  766; 
Colorado  Cent.  Consol.  Min.  Co.  v. 
Turck,  150  U.  S.  138,  14  Sup.  Ct.  35, 
37  L.  ed.  1030;  Metcalf  v.  Water- 
town,  128  U.  S.  586,  9  Sup.  Ct.  173,  32 
L.   ed.  543. 

Compare  supra,  II,  E,  3,  e. 

[a]  It  cannot  be  conferred  by  the 
defense,  even  when  anticipated  and 
replied  to  in  the  bill.  The  Fair  v. 
Kohler  Die  &  Specialty  Co.,  228  U.  S. 
22,  33  Sup.  Ct.  410,  57  L.  ed.  716. 

53.  Matter  of  Dunn,  212  U.  S.  374, 
384,  29  Sup.  Ct.  299,  53  L.  ed.  558.  See 
infra,  II,  J,  4. 

54.  The  Fair  v.  Kohler  Die  &  Spec- 
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allegations  of  his  pleading."  When  it  does  so  appear,  jurisdiction  is 
not  ousted  by  anything  set  up  by  the  defendant." 

Effect  of  Adoption  of  Judicial  Code. —  Tlie  judicial  code  abolishes  and 
abrogates  the  existing  circuit  courts,*^  and  confers  their  rights,  powers 
and  duties  on  the  existing  district  courts"  to  which  pending  proceed- 
ings are  required  to  be  transferred."  It  did  not  abolish  the  existing 
district  courts,  or  deprive  them  of  their  power  and  authority.*"'"  It  con- 
tains saving  clauses  covering  pending  proceedings  and  accrued  rights 
and  liabilities  bo1h  of  a  civil  and  criminal  nature." 

2.  Suits  To  Which  the  United  States,  Its  Officers  or  Agents  Are 
Parties.  —  The  district  courts  have  original  jurisdiction  of  all  suits 


ialty  Co.,  228  U.  S.  22,  33  Sup.  Ct.  410, 
57  L.  ed.  716  (whether  the  suit  is  one 
under  the  pateut  laws);  Florida  C.  & 
P.  K.  Co.  V.  Bell,  176  U.  S.  321,  20  Sup. 
Ct.  399,  44  L.  ed.  486,  whether  it  is 
dependent  solely  on  diversity  of  cit- 
izenship so  as  to  make  the  decision  of 
the   court  of  appeals  final. 

55.  Memphis  v.  Cumberland  Tel.  & 
Tel.  Co.,  218  U.  S.  624,  31  Sup.  Ct.  115, 
54  L.  ed.  1185;  Florida  C.  &  P.  K.  Co. 
V.  Bell,  176  U.  S.  321,  327,  20  Sup.  Ct. 
399,  44  L.  ed.  486;  Borgmeyer  v.  Id- 
ler, 159  U.  S.  408,  16  Sup.  Ct.  34,  40  L. 
ed.  199;  Colorado  Cent.  Consol.  Min. 
Co.  V.  Turck,  150  U.  S.  138,  14  Sup.  Ct. 
35,  37  L.  ed.  1030. 

56.  Way  v.  Clay,  140  Fed.  352,  in 
ejectment,  by  a  disclaimer  by  the  de- 
fendant as  to  a  part  of  the  land. 

57.  Act  Mar.  3,  1911,  c.  231,  §  289, 
36  St.  at  L.  1167,  Comp.  St.  1916, 
§1266.  Ex  parte  United  States,  226 
U.  S.  420,  33  Sup.  Ct.  170,  57  L.  ed. 
281;  United  States  v.  New  Departure 
Mfg.  Co.,  195  Fed.  778;  In  re  Steiner, 
195  Fed.  299. 

58.  Act  Mar.  3,  1911,  c.  231,  §291, 
36  St.  at  L.  1167,  Comp.  St.  1916, 
§1268;  United  States  v.  Xew  Depart- 
ure Mfg.  Co.,  195  Fed.  778.  See  Ex 
parte  United  States,  226  U.  S.  420,  33 
Sup.  Ct.  170-,  57  L.  ed.  281;  Lillie  v. 
Dennert,  232  Fed.  104,  146  C.  C.  A. 
296;  Nashville  Interurban  Ev.  r.  Bar- 
num,  212  Fed.  634,  129  C.  C.  A.  170. 

[a]  The  district  court  is  to  l)e 
treated  exactly  as  if  it  were  the  cir- 
cuit court.  Ex  parte  Steiner,  202  Fed. 
419,   affirming   195   Fed.   299. 

[b]  In  view  of  this  provision,  the 
expedition  act  (Act  Feb.  11,  1903, 
c.  544,  32  St.  at  L.  823)  providing  for 
the  expedition  of  certain  cases  in  the 
circuit  court  and  a  hearing  thereof  be- 
fore    a     specified    number     of     circuit 
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judges  is  not  repealed  by  the  code,  but 
is  applicable  to  the  district  courts 
which  the  code  created,  and  in  a  proper 
case  a  district  court  may  be  organized 
in  the  manner  therein  specified.  Ex 
parte  United  States,  226  U.  S.  420,  33 
Sup.  Ct.   170,  57  L.   ed.  281. 

[c]  The  district  courts  provided  for 
in  the  code  were  made  the  successors 
of  both  the  circuit  and  district  courts 
theretofore  existing,  and  were  in  a 
general  sense  endowed  with  the  juris- 
diction and  power  theretofore  vested  in 
such  prior  courts.  Ex  parte  United 
States,  226  U.  S.  420,  33  Sup.  Ct.  170, 

57  L.  ed.  281. 

59.  Act  Mar.  3,  1911,  c.  231,  §289, 
290,  36  St.  at  L.  1167,  1168. 

60.  United  States  r.  New  Departure 
Mfg.  Co.,  195  Fed.  778. 

61.  Act  Mar.  3,  1911,  c.  231,  §§299, 
300,  36  St.  at  L.  1169,  Comp.  St.  1916, 
§§1276,  1277;  Lincoln  r.  Robinson,  194 
Fed.  571.  See  the  following  cases: 
Springstead  v.  Crawfordsville  State 
Bank,  231  U.  S.  541,  34  Sup.   Ct.  195, 

58  L.  ed.  354;  Washington  Home  for 
Incurables  v.  American  Security  and 
Trust  Co.,  224  U.  S.  486,  32  Sup.  Ct. 
554,  56  L.  ed.  854;  Barnes  f.  Cady, 
232  Fed.  318,  146  C.  C.  A.  366;  Henry 
V.  Speer,  201  Fed.  869,  120  C.  C.  A. 
207;  Sloane  v.  Kramer  Bros.  &  Co., 
230  Fed.  727;  United  States  f.  New 
Departure  Mfg.  Co.,  195  Fed.  778; 
Duncan  v.  United  States,  48  Ct.  CI. 
488. 

[a]  "The  plain  meaning  of  the 
act  is  that  for  the  jjurposes  enumerated 
the  district  court  acts  as  if  it  were 
the  circuit  court  merely  with  its  name 
changed.  Touching  all  pending  matters 
the  court  is  continuous;  it  is  one  court 
only  from  the  beginning  of  the  proceed- 
ing to  its  conclusion."  In  re  Steiner, 
195  Fed.  299,  affirmed,  202  Fed.  419. 
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of  a  civil  nature,  at  common  law  or  in  equity,  brought  by  the  United 
States,"  or  by  any  officer  thereof  authorized  by  law  to  sue,"  regardless 
of  the 'amount  involved/'*  The  United  States  must  be  the  real,  and  not 
merely  a  nominal,  plaintiff,"  though  the  general  rule  has  been  extended 
to  cases  in  which  any  agency  of  the  United  States  is  a  party." 

The  district  courts  also  have  original  jurisdiction  of  suits  in  equity- 
brought  bv  any  tenant  in  common  or  joint  tenant  for  the  partition  of 
lands  in  cases  where  the  United  States  is  one  of  such  tenants  in  common 

or  joint  tenants."  . 

Claims  Against  United  States.  —  Jurisdiction  over  claims  against  the 
United  States  is  treated  elsewhere  in  this  work.*^ 

3.  Suits  Involving  Land  Grants  From  Different  Statei.  —  The 
district  courts  have  original  jurisdiction  of  all  suits  of  a  civil  nature, 
at  comm.on  law  or  in  equity,  between  citizens  of  the  same  state  claiming 
lands  under  grants  from  different  states,""  regardless  of  the  amount  in- 


62.  Act  Mar.  3,  1911,  c.  231,  §24, 
8ubd.  1,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §  991  (superseding  Rev.  St., 
§  563,  subsec.  4,  and  act  Aug.  13,  1888, 
c.  866,  §  1,  25  St.  at  L.  433,  conferring 
similar  jurisdiction  of  the  district  and 
c>cuit  courts,  both  of  which  are  ex- 
pressly repealed  by  §  297  of  the  judi- 
cial code);  United  States  v.  Comet 
Oil  &  Gas  Co.,  187  Fed.  674. 

[a]  Of  a  suit  in  equity  brought 
pursuant  to  an  act  of  congress  in  the 
name  of  the  United  States  for  the  use 
of  the  Creek  Nation  of  Indians  to 
cancel  deeds  or  patents  to  Indian 
land  alleged  to  have  been  procured  by 
fraud.  United  States  r.  Kea-Read 
Mill  &  Elevator  Co.,  171  Fed.  501. 

63.  See  preceding  note. 

[a]  Has  jurisdiction  of  actions  by 
a  receiver  of  (1)  a  national  bank 
against  stockholders  to  recover  assess- 
ments (Price  V.  Abbott,  17  Fed.  506), 
or  (2)  on  the  bond  of  the  cashier  of 
said  bank  (Frelinghuysen  v.  Baldwin, 
12  Fed.  395),  or  (3)  to  recover  on 
claims  due  the  bank  (Schofield  v.  Pal- 
mer, 134  Fed.  753;  Armstrong  V.  Et- 
tlesohn,  36  Fed.  209),  or  (4)  to  re- 
cover losses  incurred  through  negligent 
management.  Bates  r.  Dresser,  229 
Fed.  772.     See  4  Standard  Proc.  52. 

Ancillary  jurisdiction  of  actions  by 
receiver,  see  supra,  11,  A,  4,  b. 

[b]  Suit  by  Unitsd  States  railroad 
administration  to  enjoin  sale  of  rail- 
road property  under  state  judgment. 
T'nited  States  Railroad  Administra- 
tion  r.   Burch.   254  Fed.   140. 

When   action  deemed  to  be  one  by 


state  or  United  States,  see  the  titles 
"States  and  Territories"  and  "United 
States,"  and  also  supra,  II,  II,  2,  c. 

64.  V.  S.  Fidelity  &  Guar.  Co.  v. 
United  States,  204  U.  S.  349,  27  Sup. 
Ct.  381,  51  L.  ed.  516;  United  States 
r.  Savward,  160  U.  S.  493,  16  Sup.  Ct. 
371,  40  L.  ed.  508;  Schofield  v.  Pal- 
mer, 134  Fed.  7o3. 

65.  United  States  v.  Eea-E!ead  Mill 
&  Elevator  Co.,  171  Fed.  501,  507.  See 
National  Surety  Co.  v.  Washington 
Iron  Works,  243  Fed.  260. 

[a]  The  United  States  is  the  real 
party  plaintiff  in  a  suit  on  a  statutory 
bond  given  by  a  contractor  for  public 
■work  for  the  protection  of  material- 
men and  laborers.  U.  S.  Fidelity  & 
Guar.  Co.  v.  United  States,  204  U.  S. 
349,  27  Sup.  Ct.  381,  51  L.  ed.  516. 

66.  Wagner  Electric  Mfg.  Co.  v. 
District  Lodge  No.  9,  252  Fed.  597,  en- 
joining strike  in  munitions  plant.  See 
Western  Union  Tel.  Co.  v.  Charleston, 
56  Fed.  419.  But  see  Pickering  Land 
&  Timber  Co.  v.  Wisby,  242  Fed.  993, 
independent  contractor  not  within  rule. 

Actions  by  and  against  federal  cor- 
porations, see  infra,  II,  J,  4. 

[a]  Suits  against  director  general 
or  other  federal  administration  of  pub- 
lic utilities.  Westbrook  v.  Director 
General  of  Railroads,  263  Fed.  211. 

67.  Act  Mar.  3,  1911,  c.  231,  §24, 
subsec.  25,  36  St.  at  L.  1091. 

68.  See  the  title   "United  States." 

69.  Act  Mar.  3,  1911,  c.  231,  §24, 
subd.  1,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §  991;  Ferguson  v.  Babcoek  Lum- 
ber &  Land  Co.,  252  Fed,  705,  164  C.  C. 
A.  545. 
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volved."  There  is  no  jurisdiction  on  this  ground  where  the  parties  are 
citizens  of  different  states/^  but  there  is  jurisdiction  on  the  ground  of 
diversity  of  citizenship  ^^  if  the  requisite  jurisdictional  amount  is  in- 
volved." 

4.  Suits  Involving  Federal  Questions.  —  The  district  courts  have 
original  jurisdiction  of  all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,  where  the  matter  in  controvesy  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  three  thousand  dollars,^*  and  arises  under 
the  constitution  or  laws  of  the  United  States,  or  treaties  made  or  which 
shall  be  made  under  their  authority."  Diversity  of  citizenship  is  not 
necessary  in  such  case.^^  In  order  that  a  case  may  be  deemed  to  arise 
under  the  constitution,  laws,  or  treaties  of  the  United  States,  it  must 
really  and  substantially  involve  a  dispute  or  controversy  respecting  the 
validity,  construction,  or  effect  of  the  federal  constitution,  or  a  federal 
law  or  treaty,  upon  the  determination  of  which  the  result  depends,"^ 


70.  United  States  v,  Sayward,  160 
U.  S.  493,  16  Sup.  Ct.  371,  40  L.  ed. 
508. 

71.  Stevenson  v.  Fain,  195  U.  S. 
165,  25  Sup.  Ct.  6,  49  L.  ed.  142. 

72.  Stevenson  v.  Fain,  195  U.  S. 
165,  25  Sup.  Ct.  6,  49  L.  ed.  142;  Fer- 
guson V.  Babcoek  Lumb.  &  L.  Co.,  252 
Fed.  705,  164  C.  C.  A.  545.  See  supra, 
II,  F. 

73.  See  supra,  II,  E. 

74.  Act  Mar.  3,  1911,  c.  231,  §  24, 
subd.  1,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §991.    See  supra,  II,  E. 

[a]  The  Sum  or  Value  Named  Is 
Jurisdictional.  —  Holt  v.  Indiana  Mfg. 
Co.,  176  U.  S.  68,  20  Sup.  Ct.  272,  44 
L.  ed.  374;  Fishback  v.  Western  Union 
Tel.  Co.,  161  U.  S.  96,  16  Sup.  Ct.  506, 
40  L.  ed.  630;  Turner  v.  Jackson  Lum- 
ber Co.,  159  Fed.  923,  87  C.  C.  A.  103. 

75.  See  the  statute  cited  in.  preced- 
ing note. 

[a]  Arising  Out  of  Implication  of 
the  Law.  —  "A  case  arises  under  the 
law  of  the  United  States,  when  it 
arises  out  of  the  implication  of  the 
law."  Kailroad  Commissioners  v.  Bur- 
leson, 255  Fed.  604,  607. 

Enforcement  of  war  legislation  as 
to  public  utilities,  see  the  title  "War." 

76.  Mitchell  v.  Dakota  Central  Tel. 
Co.,  246  U.  S.  396,  38  Sup.  Ct.  362,  62 
L.  ed  793;  Jetton  v.  University  Of  The 
South,  208  U.  S.  489,  28  Sup.  Ct.  375, 
52  L.  ed.  584;  Cummings  v.  Chicago, 
188  U.  S.  410,  426,  23  Sup.  Ct.  472,  47 
L.  ed.  525;  Howard  v.  United  States, 
184  U.  S.  676,  681,  22  Sup.  Ct.  543,  46 
L.  ed.  754. 

77.  Hull  V.  Burr,  234  U.  S.  712,  34 
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Sup.  Ct.  892,  58  L.  ed.  1557;  Lovell  v. 
Newman,  227  U.  S.  412,  33  Sup.  Ct. 
375,  57  L.  ed.  577;  In  re  Metropolitan 
Ky.  Eeceivership,  208  U.  S.  90,  109,  28 
Sup.  Ct.  219,  52  L.  ed.  403;  Devine  v. 
Los  Angeles,  202  U.  S.  313,  26  Sup. 
Ct.  652,  50  L.  ed.  1046;  Empire  State- 
Idaho  Min.  &  Devel.  Co.  v.  Hanley,  198 
U.  S.  292,  25  Sup.  Ct.  691,  49  L.  ed. 
1056;  Bonin  v.  Gulf  Co.,  198  U.  S. 
115,  25  Sup.  Ct.  608,  49  L.  ed.  970; 
Underground  Eailroad  Co.  v.  New 
York,  193  U.  S.  416,  422,  24  Sup.  Ct. 
494,  48  L.  ed.  733;  Bankers'  Mut. 
Casualty  Co.  v.  Minneapolis,  St.  P.  & 
S.  S.  M.  E.  Co.,  192  U.  S.  371,  381,  24 
Sup.  Ct.  325,  48  L.  ed.  484;  Spencer  v. 
Duplan  Silk  Co.,  191  U.  S.  526,  530, 
24  Sup.  Ct.  174,  48  L.  ed.  287;  Ar- 
buckle  f.  Blackburn,  191  U.  S.  405, 
413,  24  Sup.  Ct.  148,  48  L.  ed.  239; 
Defiance  Water  Co.  v.  Defiance,  191  U. 
S.  184,  190,  24  Sup.  Ct.  63,  48  L.  ed. 
140;  Gableman  v.  Peoria,  D.  &  E.  E. 
Co.,  179  U.  S.  335,  21  Sup.  Ct.  171,  45 
L.  ed.  220;  Western  Union  Tel.  Co.  v. 
Ann  Arbor  E.  Co.,  178  U.  S.  239,  20 
Sup.  Ct.  867,  44  L.  ed.  1052;  New  Or- 
leans V.  Benjamin,  153  U.  S.  411,  424, 
14  Sup.  Ct.  905,  38  L.  ed.  905;  Seattle 
Elec.  Co.  V.  Seattle,  E.  &  S.  E.  Co.,  185 
Fed.  365,  369,  107  C.  C.  A.  421;  Hare 
V.  Birkenfield,  181  Fed.  825,  104  C.  C. 
A.  335;  Earnhart  v.  Switzler,  179  Fed. 
832,  105  C.  C.  A.  260;  Postal  Tel. 
Cable  Co.  v.  Nolan,  240  Fed.  754;  Bow- 
ers V.  First  Nat.  Bank,  190  Fed.  676. 
Compare  supra,  IT,  H,  4,  b,  (I),  (D), 
(3),    (b). 

[a]     "This  is  especially  so  of  a  suit 
involving  rights  to  land   acquired   un- 
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and  that  fact  must  appear  on  the  record/^   There  must  be  a  controversy 


der  a  law  of  the  United  States." 
Shulthis  V.  McDougal,  225  U.  S.  561,  32 
Sup.  Ct.  704,  56  L.  ed.  1205. 

[b]  Construction  of  Law  or  Consti- 
tution.—  "A  case  in  law  or  equity 
consists  of  the  right  of  the  one  party 
as  well  as  of  the  other,  and  may  truly 
be  said  to  arise  under  the  constitution 
or  a  law  of  the  United  States  when- 
ever its  correct  decision  depends  on 
the  construction  of  either."  Chief 
Justice  Marshall  in  Cohens  v.  Virginia, 
6  Wheat.  (U.  S.),  264,  379,  5  L.  ed. 
257,  quoted  with  approval  in  Macon 
Grocery  Co.  v.  Atlantic  C.  L.  R.  Co.,  215 
U.  S.  501,  30  Sup.  Ct.  184,  54  L.  ed. 
300;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Taylor,  210  U.  S.  281,  292,  28  Sup.  Ct. 
616,  52  L.  ed.  1061;  Patton  v.  Brady, 
184  U.  S.  608,  611,  22  Sup.  Ct.  493,  46 
L.  ed.  713;  Tennessee  v.  Davis,  lO'O 
U.  S.  257,  25  L.  ed.  648;  Cound  f. 
Atchison,  T.  &  S.  F.  R.  Co.,  173  Fed. 
527;  State  r.  Three  Sisters  Irr.  Co., 
158  Fed.  346. 

[c]  "Cases  arising  under  the  laws 
of  the  United  States  are  such  as  grow 
out  of  the  legislation  of  congress, 
whether  they  constitute  the  right  or 
privilege,  or  claim  or  protection,  or 
defense  of  the  party,  in  whole  or  in 
part,  by  whom  they  are  asserted." 
New  Orleans  M.  &  T.  R.  Co.  v.  Mis- 
sissippi, 102  U.  S.  135,  141,  26  L.  ed. 
96;  Tennessee  f.  Davis,  100  U.  S.  257, 
264,  25  L.  ed.  648,  quoted  with  approval 
in  Bock  f.  Perkins,  139  U.  S.  628,  630, 
11  Sup.  Ct.  677,  35  L.  ed.  314;  W.  G. 
Coyle  &  Co.  v.  Stern,  193  Fed.  582; 
Cound  V.  Atchison,  T.  &  S.  F.  R.  Co., 
173  Fed.  527;  State  v.  Three  Sisters 
Irr.    Co.,    158    Fed.    346. 

[d]  "When  a  suit  does  not  really 
and  substantially  involve  a  dispute  or 
controversy  as  to  the  effect  or  construc- 
tion of  the  constitution  or  laws  of  the 
United  States,  upon  the  determination 
of  which  the  result  depends,  it  is  not 
a  suit  arising  under  the  constitution  or 
laws."  Western  Union  Tel.  Co.  f.  Ann 
Arbor  R.  Co.,  178  U.  S.  239,  20  Sup. 
Ct.  807,  44  L.  ed.  1052.  See  also  Bank- 
ers' Mut.  Casualty  Co.  v.  Minneapolis, 
St.  P.  &  S.  S.  M.  R.  Co.,  192  U.  S.  371, 
384,  24  Sup.  Ct.  325,  48  L.   ed.  484. 

[e]  Some  right,  title,  privilege,  or 
immunity  dependent  on  the  treaty 
must  be  so  set  up  or  claimed  as  to  re- 


quire the  court  to  pass  on  the  question 
of  the  validity  or  construction  in  dis- 
posing of  the  right  asserted.  Filhiol 
V.  Maurice,  185  U.  S.  108,  22  Sup.  Ct. 
560,  46  L.  ed.  827. 

[f]  Must  Be  an  Essential  Part  of 
the  Cause  of  Action.  —  Supreme  Coun- 
cil of  Roval  Arcanum  v.  Hobart,  244 
Fed.  385,  'l57  C.  C.  A.  11. 

[g]  Result  Unimportant.  —  There  is 
jurisdiction  where  a  decision  as  to  the 
meaning  of  a  federal  statute  is  neces- 
sary, regardless  of  the  result  of  such 
decision  on  the  plaintiff's  right  to  re- 
cover. Colasurdo  r.  Central  R.  R.  of 
X.  J.,  180  Fed.  832.  See  infra,  this 
sub-section. 

78.     See   infra,   this   note. 

[a]  It  must  appear  on  the  record, 
by  a  statement  (1)  in  legal  and  logical 
form,  such  as  is  required  in  good  plead- 
ing, that  the  suit  is  one  which  really 
and  substantially  involves  a  dispute  or 
controversy  as  to  a  right  which  de- 
pends on  the  construction  of  the  con- 
stitution or  some  law  or  treaty  of  the 
United  States.  Devine  v.  Los  Angeles. 
202  U.  S.  313,  26  Sup.  Ct.  652,  50  L.  ed. 
1046;  Empire  State-Idaho  Min.  &  De 
vel.  Co.  r.  Hanley,  198  U.  S.  292,  25 
Sup.  Ct,  691,  49  L.  ed.  1056;  Bonin  v. 
Gulf  Co.,  198  U.  S.  115,  25  Sup.  Ct. 
608.  49  L.  ed.  970;  Bankers'  Mut. 
Casualty  Co.  v.  Minneapolis,  St.  P.  & 
S.  S.  M.  R.  Co.,  192  U.  S.  371,  381,  24 
Sup.  Ct.  325,  48  L.  ed.  484;  Arbuckle 
V.  Blackburn,  191  U.  S.  405,  413,  24 
Sup.  Ct.  148,  48  L.  ed.  239;  Defiance 
Water  Co.  t.  Defiance,  191  U.  S.  184, 
190,  24  Sup.  Ct.  63,  48  L.  ed.  140; 
Gableman  v.  Peoria,  D  &  E.  R.  Co.,  179 
U.  S.  335,  21  Sup.  Ct.  171,  45  L.  ed. 
220;  Western  Union  Tel.  Co.  v.  Ann 
Arbor  R.  Co.,  178  U.  S.  239,  20  Sup. 
Ct.  867,  44  L.  ed.  1052;  Taylor  v.  An- 
derson, 197  Fed.  383.  (2)  "A  case  so 
arises  where  it  appears  on  the  record, 
from  plaintiff's  own  statement,  in  legal 
and  logical  form,  such  as  is  required 
by  good  pleading,  that  the  suit  is  one 
which  does  really  and  substantially  in- 
volve a  dispute  or  controversy  as  to  a 
right  which  depends  on  the  construc- 
tion or  application  of  the  constitution, 
or  some  law,  or  treaty  of  the  United 
States."  American  Sugar  Refining 
Co.  V.  New  Orleans,  181  U.  S.  277,  281, 
21  Sup.  Ct.  646,  45  L.  ed.  859, 
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determinable  by  orie  of  two  conflicting  constructions  of  the  constitution, 
or  of  such  a  law  or  treat^^■^^  Laws  of  the  territories  are  not  laws  of  the 
United  States  within  the  meaning  of  the  statute.^" 

A  suit  to  enforce  a  right  which  takes  its  origin  in  the  laws  of  the 
United  States  is  not  for  that  reason  alone,  one  arising  under  those 
laws^^  where  there  is  no  dispute  or  controversy  as  to  the  construction 
or  application  of  those  laws.®-  Thus,  there  is  no  federal  question  in- 
volved in  a  controversy  concerning  the  title  to  lands  merely  because 
one  of  the  parties  claims  title  under  an  act  of  congress  or  a  federal 
patent,^^  or  in  a  suit  to  protect  a  possessory  right  to  pul)lic  lands 
merely  because  the  right  to  possession  is  claimed  by  virtue  of  a  federal 
statute,^*  or  in  a  suit  involving  riparian  rights  on  navigable  waters,^' 
or  in  a  suit  based  on  contracts  with  respect  to  a  patent  right,®"  or  in  a 
suit  in  support  of  an  adverse  mining  claim  merely  because  the  federal 
statutes  authorize  the  bringing  of  such  suits  ;®^  nor  is  such  a  question 
involved  in  a  controversy  over  money  received  as  an  award  under  a 
treaty  providing  for  arbitration  of  claims  against  a  foreign  power.** 


As  to  pleading  see  infra,  this  sub- 
section. 

79.  Blackburn  v.  Portland  Gold  Min. 
Co.,  175  U.  S.  571,  20  Sup.  Ct.  222,  44 
L.  ed.  276;  W.  G.  Covle  &  Co.  r.  Stern, 
193  Fed.  582,  587,  113  C.  C.  A.  450. 

[a]  A  case  arises  under  the  con- 
stitution or  a  law  of  the  United  States 
when  (1)  "the  title  or  rijjlit  set  up  by 
the  party  maj'  be  defeated  by  one  con- 
struction of  the  constitution  or  law  of 
the  Unifed  States  and  sustained  by  the 
opposite  construction."  Chief  Justice 
Marshall  in  Osborn  v.  Bank  of  United 
States,  9  Wheat.  (U.  S.)  738,  822,  6  L. 
ed.  204,  quoted  with  approval  in  Macon 
Grocery  Co.  v.  Atlantic  C.  L.  E.  Co., 
215  U.  S.  501,  30  Sup.  Ct.  184,  54  L. 
ed.  300;  Patton  r.  Brady,  184  U.  S. 
608,  611,  22  Sup.  Ct.  493,  46  L.  ed.  713. 
To  the  same  effect.  Bankers  Mut.  Cas- 
ualty Co.  V.  Minneapolis,  St.  P.  &  S.  S. 
M.  E.  Co.,  192  U.  S.  371,  385,  24  Sup. 
Ct.  325,  48  L.  ed.  484;  Eailroad  Com- 
missioners V.  Burleson,  255  Fed.  604; 
State  f.  Three  ^Sisters  Irr.  Co.,  158  Fed. 
346.  (2)  "A  federal  question  is  *  *  * 
presented  if  it  appears  from  the  plain- 
tiff's statement  of  facts  that  a  con- 
struction which  may  be  fairly  claimed 
and  contended  for,  of  a  provision  of 
such  constitution  or  statutes,  would 
defeat  plaintiff's  right  to  recover." 
State  V.  Duluth  &  I.  E.  E.  Co.,  87  Fed. 
497,  quoted  with  approval  in  Bowers  v. 
First  Nat.  Bank,  190  Fed.  676. 

80.  Maxwell  v.  Federal  Gold  &  Cop- 
per Co.,  155  Fed.  110,  83  C.  C.  A.  570. 
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81.  Lovell  r.  Xewman,  227  U.  S.  412, 
33  Sup.  Ct.  375,  57  L.  ed.  577;  Shul- 
this  V.  McDougal,  225  U.  S.  561,  32  Sup. 
Ct.  704,  56  L.  ed.  1205;  Isaac  Kubie  Co. 
V.  Lehigh  Val.  E.  Co.,  261  Fed.  806. 

82.  Earnhart  v.  Switzler,  179  Fed. 
832,  105  C.  C.  A.  260;  Hubbard  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  176  Fed.  994. 
See  Postal  Tel.  Cable  Co.  v.  Nolan,  240 
Fed.  754. 

83.  Shulthis  v.  McDougal,  225  U.  S. 
561,  32  Sup.  Ct.  704,  56  L.  ed.  1205; 
Joy  i:  St.  Louis,  201  U.  S.  332,  341,  26 
Sup.  Ct.  478,  50  L.  ed.  776;  Benin  v. 
Gulf  Co.,  198  U.  S.  115,  25  Sup.  Ct. 
608,  49  L.  ed.  970;  Florida  C.  &  P.  E. 
Co.  v.  Bell,  176  U.  S.  321,  328,  20  Sup. 
Ct.  399,  44  L.  ed.  486;  Taylor  v.  An- 
derson, 197  Fed.  383.  See  Norton  f. 
Whiteside,  239  U.  S.  144,  36  Sup.  Ct. 
97,  60  L.  ed.  186. 

84.  Earnhart  v,  Switzler,  179  Fed. 
832,  105  C.  C.  A.  260. 

85.  Norton  f.  Whiteside,  239  IT.  S. 
144,  36  Sup.  Ct.  97,  60  L.  ed.  186. 

86.  See  infra,  II,  J,  12. 

87.  Mountain  View  Min.  &  Mill.  Co. 
V.  McFadden,  180  U.  S.  533,  21  Sup.  Ct. 
488,  45  L.  ed.  656;  De  Lamar's  Xev.  G. 
Min.  Co.  i:  Nesbitt,  177  U.  S.  523,  20 
Sup.  Ct.  715,  44  L.  ed.  872;  Shoshone 
Min.  Co.  V.  Eutter,  177  U.  S.  505,  20 
Sup.  Ct.  726,  44  L.  ed.  864;  Blackburn 
r.  Portland  Gold  Min.  Co.,  175  U.  S. 
571,  20  Sup.  Ct.  222,  44  L.  ed.  276. 

88.  Borgmeyer  v.  Idler,  159  U.  S. 
408,  16  Sup.  Ct.  34,  40  L.  ed.  199. 
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As  already  indicated,  a  federal  controversy  is  involved  in  an  action 
which  necessitates  the  construction  of  the  federal  constitution,^^  or  of 
federal  laws,''*'  such  as  the  mining  laws,^i  or  the  federal  employer's 
liability  act,^^  and  in  actions  based  upon  a  claim  of  lien  or  title  under 
a  judgment  or  decree  of  a  federal  court.^^  in  actions  on  the  official 
bonds  of  federal  officers ;  ^*  or  against  such  officers  for  acts  committed 
by  them  in  their  official  capacities;"^  in  actions  en  bonds  executed  in 
suits  pending  in  the  federal  courts;^®  in  suits  by  and  against  federal 
corporations,^'  or,  it  has  been  held,  by  and  against  a  federal  agency,^^ 
except  as  otherwise  provided  in  acts  of  congress,  as  in  the  case^^  of 


89.  Cummings  r.  Chicago,  188  U.  S. 
410,  426,  23  Sup.  Ct.  472,  47  L.  ed.  525. 

90.  Hull  V.  Burr,  234  U.  S.  712,  34 
Sup.  Ct.  892,  58  L.  ed.  1.557  (such  as 
the  bankruptcy  act);  Graham  v.  Gill, 
223  U.  S.  643,  32  Sup.  Ct.  396,  56  L.  ed. 
5S6;  Moore  v.  McGuire,  205  U.  S.  214, 
27  Sup.  Ct.  483,  51  L.  ed.  776.  See  State 
f.  Three  Sisters   Irr.  Co.,  15S  Fed.  346. 

[a]  Enjoining  state  process,  see 
United  States  Railroad  Administration 
f.  Burch,  254  Fed.  140. 

91.  Hopkins  v.  Walker,  244  U.  S. 
486,  37  Sup.  Ct.  711,  61  L.  ed.  1270. 

92.  Kern  v.  Chicago,  M.  &  P.  S.  E. 
Co.,  201  Fed.  404;  Clark  v.  Southern 
Pac.  Co.,  175  Fed.  122;  Cound  v.  Atch- 
ison, T.  &  S.  F.  E.  Co.,  173  Fed.  527. 
See  generally  17  Standard  Peoc.  827, 
note  61    [b].' 

93.  Kansas  City  S.  E.  Co.  r.  Guard- 
ian Trust  Co.,  240  U.  S.  166,  36  Sup. 
Ct.  334,  60  L.  ed.  579. 

94.  Howard  v.  United  States,  184  U. 
S.  676,  681,  22  Sup.  Ct.  543,  46  L.  ed. 
754,  of  a  clerk  of  a  federal  court. 

[a]  An  action  on  a  marshal's  bond 
for  damages  for  the  wrongful  taking 
of  goods  under  an  attachment  issued 
out  of  a  federal  court.  Bachrack  v. 
Norton,  132  U.  S.  337,  10  Sup.  Ct.  106, 
33  L.  ed.  377. 

Actions  on  bonds  as  ancillary  pro- 
ceedings, see  supra,  II,  A,  4,  b. 

95.  See   infra,  this   note. 

fa]  An  Action  Against  a  United 
States  Marshal. —  Sonnentheil  v,  Moer- 
lein  Brew.  Co.,  172  U.  S.  401,  404,  19 
Sup.  Ct.  233,  43  L.  ed.  492.  A  case  de- 
pending on  whether  a  marshal  or  his 
deputy  has'  rightfully  executed  a  law- 
fui  precept  directed  to  the  former  from 
a  federal  court.  Bock  v.  Perkins,  139 
U.  S.  628,  630,  11  Sup.  Ct.  677,  35  L. 
ed.  314. 

[b]  An  action  against  election  ofla- 


cers  for  wrongfully  rejecting  plaintiff's 
vote  for  a  member  of  congress.  Wiley 
v.  Sinkler,  179  U.  S.  58,  61,  21  Sup.  Ct. 
17,  45  L.  ed.  84. 

96.  American  Surety  Co.  v.  Schultz, 
237  U.  S.  159,  35  Sup.  Ct.  52.5,  59  L.  ed. 
892;  Files  v.  Davis,  118  Fed.  465,  at- 
tachment. 

Action  on  bond  as  ancillary  proceed- 
ing see  supra,  1 1,  A,  4,  b. 

97.  Bankers'  Trust  Co.  i.  Texas  & 
P.  E.  Co.,  241  U.  S.  295,  36  Sup.  Ct.  569, 
60  L.  ed.  1010;  Matter  of  Dunn,  212  U- 
S.  374,  29  Sup.  Ct.  299,  53  L.  ed.  558; 
Texas  &  P.  E.  Co.  v.  Barrett,  166  U.  S. 
617,  17  Sup.  Ct.  707,  41  L.  ed.  1136; 
Texas  &  P.  E.  Co.  v.  Cody,  166  U.  S. 
60G,  17  Sup.  Ct.  703,  41  L.  ed.  11-32; 
Oregon  S.  L.  &  U.  N.  E.  Co.  t\  Skot- 
towe,   162   U.  S.  490,   16   Sup.   Ct.   869, 

40  L.  ed.  1048;  Texas  &  P.  E.  Co.  r. 
Cox,  145  U.  S.  593,  12  Sup.  Ct.  905,  36 
L.  ed.  829;  Pacific  Eailroad  Eemoval 
Cases,  115  U.  S.  1,  5  Sup.  Ct.  1113,  29 
L.  ed.  319;  Osborn  r.  Bank  of  U.  S.,  9 
Wheat.  (U.  S.)  738,  817,  6  L.  ed.  204; 
Clark  V.  Southern  Pac.  Co.,  175  Fed. 
122. 

fa]  That  a  corporation  was  incor- 
porated by  act  of  congress  will  be  ju- 
dicially noticed  though  not  alleged. 
Matter  of  Dunn,  212  U.  S.  374,  386,  29 
Sup.  Ct.  299,  53  L.  ed.  558. 

Suits  by  ofiacer  or  agent  of  United 
States  see  supra,  II,  .J,  2. 

98.  See  supra,  II,  J,  2. 

Suits  involving  director  general  or 
other  federal  administrator  of  public 
utilities,  see  infra,  this  section. 

99.  Herrmann  v.  Edwards,  238  U.  S. 
107.  35  Sup.  Ct.  839,  59  L.  ed.  1224 
(judicial  code  does  not  change  the  rule 
under  previous  statute) ;  Continental 
Nat.  Bank  v.  Buford,  191  U.  S.  119,  24 
Sup.  Ct.  54,  48  L.  ed.  119;  Ex  parte 
Jones,   164  U.  S    691,  17  Sup.  Ct.  222, 

41  L.  ed.  601. 
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national  banks  and  railroads;^  in  actions  involving  the  constitution- 
ality of  state  legislation  under  tlie  federal  constitution,^  as  where  it  is 
contended  that  interstate  commerce  has  been  interfered  with,^  or  that 
one  has  been  deprived  of  his  property  without  due  process  of  law,"  or 
denied  the  equal  protection  of  the  laws,^  or  that  contract  obligations 
have  been  violated  by  subsequent  legislation,"  or  where  a  case  turns 


See  infra,  II,  J,  20.  But  see  Ches- 
brough  V.  Woodworth,  244  U.  S.  72,  37 
Sup.  Ct.  579,  61  L.  ed.  lOUO. 

1.  Baukers'  Trust  Co.  v.  Texas  &  P. 
E.  Co.,  241  U.  S.  295,  36  Sup.  Ct.  569, 
60  L.  ed.  1010. 

2.  Caldwell  v.  Sioux  Falls  Stock- 
yards Co.,  242  U.  S.  559,  37  Sup.  Ct. 
224,  61  L.  ed.  493. 

[a]  But  where  interlocutory  in- 
junction is  sought  against  the  enforce- 
ment of  an  alleged  unconstitutional 
statute,  two  other  judges  must  be  called 
in  and  one  of  the  three  judges  must  be 
either  a  circuit  judge  or  justice  of  the 
supreme  court.  See  Comp.  St.  1916, 
§1243,  Jud.  Code,  §266,  as  amended. 
See  also  Crescent  Mfg.  Co.  v.  Wilson, 
242  Fed.  462,  155  C.  C.  A.  238. 

3.  See  infra,  this  note. 

[a]  A  suit  to  enjoin  alleged  unrea- 
sonable rates  threatened  to  be  exacted 
by  carriers  subject  to  the  act  to  regu- 
late commerce.  Macon  Grocery  Co.  v. 
Atlantic  C.  L.  R.  Co.,  215  U.  S.  501,  30 
Sup.  Ct.  184,  54  L.  ed.  300.  See  also  Ex 
parte  Young,  209  U.  S.  123,  144,  28 
Sup.  Ct.  441,  52  L.  ed.  714. 

4.  Greene  v.  Louisville  &  I.  R.  Co., 
244  U.  S.  499,  37  Sup.  Ct.  673,  61  L.  ed. 
1280,  Ann.  Cas.  191 7E,  88;  Cuyahoga 
River  Power  Co.  v.  Akron,  240  U.  S. 
462,  3G  Sup.  Ct.  402,  60  L.  ed.  743;  Ex 
parte  Young,  209  U.  S.  123,  144,  28  Sup. 
Ct.  441,  52  L.  ed.  714;  Henry  L.  Do- 
herty  &  Co.  v.  Toledo  Rys.  &  Light  Co., 
254  Fed.  597;  Everglades  Drainage 
League  v.  Napoleon  B.  Broward  Drain. 
Dist.,  253  Fed.' 246. 

[a]  By  a  Municipal  Ordinance. 
Portland  Ey.,  L.  &  P.  Co.  r.  City  of 
Portland,  201  Fed.  119;  Kansas  City 
Gas.  Co.  V.  Kansas  City,  198  Fed.  500; 
Portland  R.,  L.  &  P.  Co.  v.  City  of 
Portland,  181  Fed.  632.  The  district 
court  has  jurisdiction  of  a  suit  to  en- 
join the  enforcement  of  a  municipal 
ordinance  claimed  to  violate  the  14th 
amendment,  though  if  repugnant  to 
that  provision  it  would  also  be  repug- 
nant to  the  state  constitution,  and 
though  the  highest  state  court  has  not 
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passed  on  the  latter  question.  Home 
Tel.  &  Tel.  Co.  r.  Los  Angeles,  227  U. 
S.  278,  33  Sup.  Ct.  312,  57  L.  ed.  510. 

5.  Greene  v.  Louisville  &  I.  R.  Co., 
244  U.  S.  499,  37  Sup.  Ct.  673,  61  L.  ed. 
1280,  Ann.  Cas.  19I7E,  88  (bill  to  en- 
join state  officers  from  collecting 
taxes  on  intangible  property  of  public 
service  company);  Central  R.  Co.  of 
N.  J.  V.  Jersey  City,  199  Fed.  237,  a 
suit  based  on  discrimination  against 
defendant  in  assessing  property  for 
taxation. 

[a]  By  a  Municipal  Ordinance. 
Portland  Ry.,  L.  &  P.  Co.  v.  City  of 
Portland,  201  Fed.  119. 

6.  Illinois  Cent.  R.  Co.  v.  Adams, 
180  U.  S.  28,  35,  21  Sup.  Ct.  251,  45 
L.  ed.  410;  City  Sz  County  of  Denver 
V.  New  York  Trust  Co.,  187  Fed.  890, 
110  C.  C.  A.  24. 

[a]  Where  a  state  statute  is 
claimed  to  be  invalid  as  impairing  the 
obligations  (1)  of  a  contract.  Jetton  v. 
University  of  The  South,  208  U.  S.  489, 
28  Sup.  Ct.  375,  52  L.  ed.  584.  (2) 
"Ordinarily  the  question  of  the  repug- 
nancy of  a  state  statute  to  the  im- 
pairment clause  of  the  constitution  is 
to  be  passed  upon  by  the  state  courts 
in  the  first  instance,  the  presumption 
being  in  all  cases  that  they  will  do 
what  the  constitution  and  laws  of  the 
United  States  require,  Chicago  &  Al- 
ton Railroad  Co.  v.  Wiggins  Ferry  Co., 
108  U.  S.  18;  and  if  there  be  ground 
for  complaint  of  their  decision,  the 
remedy  is  by  writ  of  error."  New  Or- 
leans V.  Benjamin,  153  U.  S.  411,  421, 
14  Sup.  Ct.  905,  38  L.  ed.  764.  Quoted 
with  approval  in  Defiance  Water  Co. 
V.  Defiance,  191  U.  S.  184,  191,  24  Sup. 
Ct.  63,  48  L.  ed.  140. 

[b]  By  a  Municipal  Ordinance. 
Cincinnati  v.  Cincinnati  &  H.  Traction 
Co.,  245  U.  -S.  446,  38  Sup.  Ct.  153,  62 
L.  ed.  389  (but  see  dissenting  opinion 
and  cases  cited  therein);  City  of  Den- 
ver r.  Mercantile  Trust  Co.,  201  Fed. 
790,  798,  120  C,  C.  A.  100;  Kansas  City 
Gas  Co.  V.  Kansas  City,  198  Fed.  500; 
Seattle,  R.  &  S.  R.  Co.  v.  City  of  Se- 
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upon  the  validity  of  a  patent  to  public  land  from  the  United  States.^ 
The  mere  fact  that  a  receiver  was  appointed  by  a  federal  court  does  not 
make  all  actions  against  him  cases  arising  under  the  federal  constitu- 
tion or  laws,*  nor  does  the  mere  fact  that  a  railroad  company  is  en- 
gaged in  interstate  commerce  confer  jurisdiction  on  the  federal  courts 
over  all  actions  against  it,^  nor  do  such  courts  have  jurisdiction  over 
suits  brought  by  a  trustee  in  bankruptcy  where  he  claims  merely  on  the 
bankrupt's  title  and  no  controversy  arises  under  the  bankruptcy  act/" 
But  a  suit  by  or  against  the  director  general  or  federal  officer  in  control 
of  railroads  and  other  public  utilities,  appointed  pursuant  to  wartime 
legislation,  is  one  arising  under  the  laws  of  the  United  States,"  especial- 
ly if  in  enforcement  of  an  act  of  congress,^-  as  is  one  to  enforce  the 
orders  of  such  a  government  officer  or  agency. ^^ 

Where  the  cause  of  action  arises  under  the  constitution  and  laws  of 
the  United  States  as  to  one  of  several  defendants  sued  jointly,  the  fed- 


attle,  190  Fed.  75;  Nelson  v.  Murfrees- 
boro,  179  Fed.  905.  "All  that  is  ne- 
cessary to  establish  the  jurisdiction  of 
the  court  is  to  show  that  the  com- 
jjlainant  had,  or  claimed  in  good  faith 
to  have,  a  contract  with  the  city,  which 
the  latter  had  attempted  to  impair." 
City  R.  Co.  r.  Citizens  St.  R.  Co.,  166 
U.  S.  557,  563,  17  Sup.  Ct.  653,  41  L.  ed. 
1114,  quoted  and  followed  in  Washing- 
ton-Oregon Corp.  V.  City  of  Chehalis, 
202  Fed.  591,  596. 

[c]     In  Home  Tel.  &  Tel.  Co.  v.  Los 
Angeles,  227  U.  S.  278,  33  Sup.  Ct.  312, 
57  L.  ed.  510,  the  supreme  court  holds 
that  the  district  court  has  jurisdiction 
to  enjoin  the  enforcement  of  an  ordi- 
nance claimed  to  violate  the  due  pro- 
cess of  law  clause  of  the  14th  amend- 
ment though,  if  it  did  violate  that  pro- 
vision  it   would  also   violate   the   state 
constitution,    and    though    the    highest 
state  court  has  not  passed  on  the  lat- 
ter question.    This  case  apparently  set- 
tles a  previous  conflict  of  authority  as 
to   how  far  jurisdiction  is  affected  by 
the    fact    that    the    alleged   unconstitu- 
tional   ordinance    is   invalid    under    the 
state  law.    See  City  and  County  of  San 
Francisco  v.  United  Railroads,  190  Fed. 
507    111  C.  C.  A.  339;  Seattle  Elec.  Co. 
V.  Seattle  R.  &  S.  R.  Co.,  185  Fed.  365, 
107  C.  C.  A.  421;  Portland  Ry.,  L.  &  P. 
Co.  V    City  of  Portland,  201  Fed.  119; 
Portland   Rv.,   L.   &   P.   Co.  v.   City   of 
Portland,  200  Fed.  890;   San  Francisco 
Gas  &  Elec.  Co.  v.  City  &  County  of 
San  Francisco,  189  Fed.  943. 

[d]    The  mere  refusal  by  a  munici- 


pality to  carry  out  its  contract  does 
not  involve  a  constitutional  question. 
Dawson  v.  Columbia  Ave.  Sav.  Fund, 
Safe  Dep.,  Title  &  Trust  Co.,  197  U.  S. 
178,  25  Sup.  Ct.  420,  49  L.  ed.  713.  See 
also  Shawnee  Sewerage  &  Drainage  Co, 
r.  Stearns,  220  U.  S.  462,  31  Sup.  Ct. 
452,  55  L.  ed.  544. 

7.  Doolan  i:  Carr,  125  U.  S.  618,  8 
Sup.  Ct.  1228,  31  L.  ed.  844. 

8.  Gableman  v.  Peoria,  D.  &  E.  R. 
Co.,  179  U.  S.  335,  21  Sup.  Ct.  171,  45 
L.  ed.  220.  See  American  Brake  Shoe 
&  Foundry  Co.  v.  Pere  Marquette  R. 
Co.,  263  Fed.  237,  and  22  Standard 
Proc.  413  (note  63),  414,  and  supra, 
II,  A,  4,  b. 

[a]  Where  the  receiver  removes  an 
action  against  him  to  the  court  ap- 
pointing him,  which  would  have  had 
original  jurisdiction,  he  cannot  after- 
wards dispute  its  jurisdiction.  Baggs 
r.  Martin,  179  U.  S.  206,  21  Sup.  Ct. 
109,  45  L.  ed.  155. 

9.  In  re  Metropolitan  Ry.  Receiver- 
ship, 208  U.  S.  90,  109,  28  Sup.  Ct.  219, 
52  L.  ed.  403. 

10.  Lovell  V.  Newman,  227  U.  S. 
412,  33  Sup.  Ct.  375,  57  L.  ed.  577. 

11.  Blevins  v.  Hines,  264  Fed.  1005; 
Westbrook  v.  Director  General  of  Rail- 
roads, 263  Fed.  211;  Nueces  Valley 
Townsite  Co.  v.  McAdoo,  257  Fed.  143. 

12.  United  States  R.  R.  Adminis- 
tration V.  Burch,  254  Fed.  140. 

13.  West  Virginia  Traction  &  Elec- 
Co.  v.  Elm  Grove  Min.  Co.,  253  Fed. 
772,  fuel  administrator. 

Vol.  XXV 


436 


rXITED  STATES  COURTS 


eral  character  permeates  the  whole  case  and  it  so  arises  as  to  all  of 

them.^* 

Jurisdiction  depends  primarily  upon  allegations  of  the  plaintiff's 
pleading/5  ai^j  not  upon  the  facts  as  they  may  subsequently  turn  out," 
nor  upon  the  actual  sufficiency  of  the  facts  alleged  to  justify  the  relief 
souc'ht.^'  Jurisdiction  can  be  neither  vested  "  nor  defeated  ^»  by  the 
defendant's  pleadings,^''  or  by  plaintiff's  allegations  in  his  bill  m  the 
nature  of  a  replication  to  an  anticipated  defense."     There  must  be  a 

geles,  191  U.  S.  112,  US,  24  Sup.  Ct. 
586,  48  L.  ed.  896;  City  R.  Co.  r.  Citi- 
zens' St.  R.  Co.,  166  U.  S.  557,  562,  17 
Sup.  Ct.  653,  41  L.  ed.  1114.  See  Bene- 
dict!'. City  of  New  York,  247  Fed.  758, 
159  C.  C.  A.  616;  Columbus  Ry.  Power 
&  L.  Co.  f.  Columbus,  253  Fed.  499. 

17.  Pacific  Elec.  E.  Co.  v.  Los  An- 
geles, 194  U.  S.  112,  118,  24  Sup.  Ct. 
586,  48  L.  ed.  896;  City  of  Denver  v. 
Mercantile  Trust  Co.,  201  Fed.  790,  798, 
120  C.  C.  A.  100. 

[a]  Ultimate  Determination  Not 
Criterion.  —  "If  the  plaintifif  really 
makes  a  substantial  claim  under  an  act 
of  congress  there  is  jurisdi<'tion  wheth- 
er the  claim  ultimately  be  held  good  or 
bad."  Geneva  Furniture  Mfg.  Co.  r. 
S.  Karpen  &  Bros.,  238  U.  S.  254,  35 
Sup.  Ct.  788,  59  L.  ed,  1295,  quoting 
from  The  Fair  v.  Kohler  Die  &  Spe- 
cialty Co.,  228  U.  S.  22,  33  Sup.  Ct.  410, 
57  L.  ed.  716. 


14.  Matter  of  Dunn,  212  U.  S,  374, 
29  Sup.  Ct.  299,  53  L.  ed.  558,  as  where 
a  federal  corporation  and  certain  in- 
dividuals  are    sued   jointly   for   a   tort. 

15.  City  E.  Co.  r.  Citizens'  St.  R. 
Co.,  166  U.  S.  577,  562,  17  Sup.  Ct.  653, 
41  L.  ed.  1114. 

As  to  pleading,  see  infra,  this  sub- 
section. 

[a]  Whether  the  question  is  pre- 
sented by  demurrer  or  motion  to  dis- 
miss. Pacific  Elec.  R.  Co.  r.  Los  An- 
geles, 194  U.  S.  112,  118,  24  Sup.  Ct. 
586,  48  L.  ed.  896. 

[b]  An  allegation  in  a  complaint 
(1)  may  "in  a  sense,  confer  jurisdic- 
tion to  determine  whether  the  case  is 
of  the  class  of  which  the  court  may 
properly  take  cognizance  for  purposes 
of  a  filial  decree  on  the  merits."  Min- 
nesota V.  Northern  Securities  Co.,  194 
U.  S.  48,  65,  24  Sup.  Ct.  598,  48  L.  ed. 
870.  (2)  Whether  the  state  has  or  has 
not  impaired  the  obligation  of  a  con- 
tract cannot  properh^  be  determined  on 
motion  to  dismiss  so  long  as  complain- 
ant claims  in  his  bill  that  such  was 
the  effect  of  a  subsequent  statute,  and 
such  claim  is  apparently  made  in  good 
faith  and  is  not  frivolous.  Illinois 
Cent.  R.  Co.  f.  Adams,  180  U.  S.  28,  36, 
21  Sup.  Ct.  251,  45  L.  ed.  410;  City  R. 
Co  r.  Citizens  St.  R.  Co.,  166  U.  S. 
557,  564,  17  Sup.  Ct.  653,  41  L.  ed. 
1114. 

[c]  In  an  action  under  the  federal 
employers'  liability  act,  a  contention 
that,  by  reason  of  the  character  of  his 
employment,  the  plaintiff's  injury 
could  not  affect,  hinder,  delay,  or  in- 
terfere with  interstate  commerce  car- 
ried on  over  defendant's  line,  and 
hence  that  the  court  has  no  jurisdic- 
tion, will  be  overruled,  where  the 
court's  jurisdiction  is  complete  under 
the  allegations  of  the  complaint.  Kern 
r.  Chicago,  M.  &  P.  S.  R.  Co.,  201  Fed. 
404,  409. 

16.     Pacific  Elec.  R.   Co.  f,  Los  An- 


18.  See  infra,  this  note  and  17 
Standard  Proc.  675. 

[a]  The  court  cannot  retain  the 
case  "in  order  to  see  whether  the  de- 
fendant may  not  raise  some  question 
of  a  federal  nature  upon  which  the 
right  of  recovery  will  finally  depend; 
and,  if  so  retained,  the  want  of  juris- 
diction, at  the  commencement  of  the 
suit,  is  not  cured  by  an  answer  or  plea 
which  mav  suggest  a  question  of  that 
kind."  Metcaif  v.  Wa+ertown,  128  U. 
S.  586,  9  Sup.  Ct.  173,  32  L.  ed.  543. 

19.  See  infra,  this  note,  and  17 
Standard  Prog.  708. 

[a]  By  Plea.  —  "When  the  plain- 
tiff bases  his  cause  of  action  upon  an 
act  of  congress,  jurisdiction  cannot  be 
defeated  by  a  plea  denying  the  merits 
of  the  claiin."  The  Fair  r.  Kohler  Die 
&  Specialty  Co.,  228  U.  S.  22,  33  Sup. 
Ct.  410,  57  L.  ed.  716. 

20.  See  infra,  this  subsection. 

21.  Healy  r.  Sea  Gull  Specialty  Co., 
237  U.  S.  479,  35  Sup.  Ct.  658,  59  L.  ed. 
1056.    See  injfra,  this  subsection. 
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substantial  controversy,  however,"  a  mere  claim,  in  words  not  being- 
sufficient."  There  is  no  jurisdiction  where  the  federal  question  is 
obviously  frivolous  or  plainly  unsubstantial,  either  because  it  is  mani- 
festly devoid  of  merit,-*  or  because  the  question  is  no  longer  open  to 
controversy  under  previous  decisions  of  the  supreme  court,-=  but  this 
rule  has  been  held  not  to  apply  where  the  very  subject  matter  of  the 
controversy  is  federah^** 

Pleading.—  The  plaintiff's  own  statement  of  his  cause  of  action  must 
show  that  it  is  based  upon  the  federal  constitution  or  statutes,  or 


22.  McCain  v.  Des  Moines,  174  IT. 
S.  168,  181,  19  Sup.  Ct.  644,  43  L.  ed. 
936;  Columbus  Ry.  Power  &  Light  Co. 
r.  Columbus,  253  Fed.  499,  509.  See 
supra  IF,  H,  4,  b,  (I),  (D),  (3),  (b); 
II,  H,  4,  c.  (II),  (H). 

[a]  "There  must  be  a  real  sub- 
stantive question,  on  "which  the  case 
mav  be  made  to  turn."  St.  Joseph  & 
G.  L  R.  Co.  V.  Steele,  167  U.  S.  659, 
662,  17  Sup.  Ct.  925,  42  L.  ed.  315. 

[b]  "Jurisdiction  does  not  arise 
simply  because  an  averment  is  made  as 
to  the  existence  of  a  constitutional 
question,  if  it  plainly  appears  that  the 
averment  is  not  real  and  substantial, 
but  is  without  color  of  merit."  Xew- 
burvport  Water  Co.  v.  Newburvport, 
193' U.  S.  561,  576,  24  Sup.  Ct.  553,  48 
L.  ed.  795. 

fp]  The  question  must  be  set  up  in 
good  faith,  aud  not  be  merely  color- 
able for  the  purpose  of  conferring  jur- 
isdiction. Kansas  City  Gas  Co.  v.  Kan- 
sas City,  198  Fed.  500,  527;  Rislev  v. 
City  of  Utica,  179  Fed.  875,  882. 

23.  See  infra,  this  subsection. 

24.  Cuvahoga  Riv.  Power  Co,  r. 
Northern 'Ohio  T.  &  L.  Co.  (U.  S.),  40 
Sup.  Ct.  404;  Xewburyport  Water  Co. 
r.  Xewburyport,  193  U.  S.  561,  579,  24 
Sup.  Ct.  553,  48  L.  ed.  795;  McCain  v. 
Des  Moines,  174  U.  S.  168,  181,  19  Sup. 
Ct.  644,  43  L.  ed.  936.  See  Columbus 
Ry.  L.  &  P.  Co.  V.  Columbus,  249  U.  S. 
399,  39  Sup.  Ct.  349,  63  L.  ed.  669. 

25.  McGilvra  v.  Ross,  215  U.  S.  70, 
.'i.'J  Sup.  Ct.  27,  54  L.  ed.  95,  affirming 
164  Fed.  604,  161  Fed.  398,  90  C.  C.  A. 
398;  Postal  Tel.  Cable  Co.  f.  Nolan, 
240  Fed.  754. 

[a]  Question  Must  Have  Been  Con- 
clusively Determined.  —  Boston  Store 
r.  American  Graphophone  Co.,  246  U.  S. 
8,  38  Sup.  Ct.  257,  62  L.  ed.  551,  Ann. 
^'as.   1918C,  447. 

26.  Swaflford  v.  Templeton,  185  U.  S. 
487,  22  Sup.  Ct.  783,  46  L.  ed.  1005,  as 


where  the  controversy  is  over  the  right 
to  vote  at  a  national  election  for  a 
member  of  congress. 

[a]     Basis      of      Distinction.  —  In 
Swafford   V.   Templeton,   185   U.   S.   487, 
494,   22    Sup.   Ct.    783,  46   L.   ed.   1005, 
after  referring  to   the  doctrine  applic- 
able   on    writs     of     error    from    state 
courts,  says:  "The  distinction  between 
the   cases  referred   to   and   the   one   at 
bar  is  that  which  must  necessarily  ex- 
ist   between    controversies    concerning 
rights    created   by    the    constitution    or 
laws  of  the  United  States,  and  which 
consequently  are  in  their  essence  fed- 
eral     and      controversies       concerning 
rights  not    conferred   by   the    constitu- 
tion or  laws  of  the  United  States,  the 
contention    respecting    which    may    or 
may  not  involve  a  federal  question  de- 
pending  upon    what    is    the   real   issue 
to  be  decided  or  the  substantiality  of 
the   averments  as   to   the   existence   of 
the  rights  which  it  is  claimed  are  fed- 
eral in  character.    The  distinction  finds 
apt  illustration  in  the  decisions  of  this 
court  holding  that  suits  brought  by  or 
against  corporations  chartered  by  acts 
of  congress  are  per   se  of  federal  cog- 
nizance.    Osborn     v.     U.     S.     Bank,     9 
Wheat.  738;  Texas  &  P.  R.  Co.  v.  Cody, 
166  U.  S.  606.  It  may  not  be  doubted 
that    if    an    action    be    brought    in    the 
circuit  court  of  the  United  States  by 
such    a    corporation,    there    would    be 
jurisdiction    to    entertain    it,    although 
the  averments  set  out  to  establish  the 
wrong    complained    of    or    the    defense 
interposed  were  unsubstantial  in  char- 
acter.   The   distinction   is   also   well   il- 
lustrated by  the  case  of  Huntington  v. 
Laidley,   176  U.   S.   668,  where,  finding 
that  jurisdiction   obtained  in   a  circuit 
court  this  court  held  that  it  was  error 
to   dismiss  the  action  for  want  of  jur- 
isdiction  because    it   was    deemed    that 
the  record  established  the  cause  of  ac- 
tion asserted  was  not  well  founded." 
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treaties."  Unnecessary  allegations  will  not  be  considered.-^  It  is  not 
enough  that  he  alleges  some  anticipated  defense  to  his  cause  of  action, 
and  asserts  that  such  defense  is  invalidated  by  such  constitution  or 
laws,2»  or  that  he  makes  such  an  assertion  in  his  reply  to  the  defend- 


27.  First  Nat.  Bank  of  Canton  v. 
Williams  (U.  S.),  40  Sup.  Ct.  372;  Hop- 
kins f.  Walker,  244  U.  S.  486,  37  Sup. 
Ct.  711,  61  L.  ed.  1270;  In  re  Winn,  213 
U.  S.  458,  29  Sup.  Ct.  515,  53  L.  ed. 
873-  Louisville  &  N.  R.  Co.  r.  Mottley, 
21l'u.  S.  149,  29  Sup.  Ct.  42,  53  L.  ed. 
126;  Devine  V.  Los  Angeles,  202  U.  S. 
313,  26  Sup.  Ct.  6o2,  50  L.  ed.  1046; 
Joy  V.  St.  Louis,  201  U.  S.  332,  340,  26 
Sup.  Ct.  478,  50  L.  ed.  776;  Under- 
ground R.  Co.  V.  New  York,  193  U.  S. 
416,  422,  24  Sup.  Ct.  494,  48  L.  ed.  733; 
Bankers  Mut.  Casualty  Co.  v.  Minne- 
apolis, St.  P.  &  S.  S.  M.  R.  Co.,  192  U. 
S.  371,  381,  24  Sup.  Ct.  325,  48  L.  ed. 
484;  Spencer  v.  Duplan  Silk  Co.,  191 
U.  S.  526,  24  Sup.  Ct.  174,  48  L.  ed. 
287-  Boston  &  Min.  etc.  Co.  v.  Montana 
Ore  Co.,  188  U.  S.  632,  23  Sup.  Ct.  434, 
47  L  ed.  626;  Filhiol  v.  Maurice,  185 
U.  S.  108,  22  Sup.  Ct.  560,  46  L.  ed. 
827;  Hare  v.  Birkenfield,  181  Fed.  825, 
104  C  C.  A.  335;  Earnhart  f.  Switzler, 
179  Fed.  832,  105  C.  C  A.  260;  Kansas 
City  So.  R.  Co.  v.  Quigley,  181  Fed. 
190;  Clark  v.  Southern  Pac.  Co.,  175 
Fed.  122;  State  f.  Duluth  &  I.  R.  R. 
Co.,  87  Fed.  497;  State  v.  Alleghany 
Oil  Co.,  85  Fed.  870. 

[a]  The  groiinds  upon  which  the 
court  may  take  jurisdiction  of  a  suit 
between  citizens  of  the  same  state 
must  be  alleged.  Hanford  v.  Davies, 
163  U.  S.  273,  16  Sup.  Ct.  1051,  41  L. 
ed.  157. 

[b]  It  must  necessarily  appear  (1) 
that  the  case  is  one  arising  under  acts 
of  congress.  Taylor  v.  Anderson,  197 
Fed.  383.  -(2)  That  must  appear  by 
the  plaintifE's  statement  to  be  a  nec- 
essary part  of  his  claim.  Third  St. 
&  S.  R.  Co.  V.  Lewis,  173  U.  S.  457,  19 
Sup.  Ct.  451,  43  L.  ed.  766.  (3)  It  must 
appear  in  the  complaint  by  a  state- 
ment in  legal  and  logical  form,  such 
as  good  pleading  requires,  that  there 
is  a  federal  question.  Montana  Cath- 
olic Missions  v.  Missoula  County,  200 
XJ.  S.  118,  126,  26  Sup.  Ct.  197,  50  L.  ed. 
398.  (4)  Where  jurisdiction  is  invoked 
on  the  ground  that  by  the  acts  sought 
to    be    enjoined    complainant    was    de- 
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prived  of  his  property  without  due 
process  of  law,  the  suit  is  properly 
dismissed  if  the  bill  on  its  face  shows 
that  the  acts  were  not  authorized  by 
the  state.  Barney  r.  City  of  New  York, 
193  U.  S.  430,  437,  24  Sup.  Ct.  502,  48 
L.  ed.  737. 

[c]  Unnecessary  allegations  of  the 
petition  as  to  the  source  of  plaintiff's 
title  will  not  be  considered  on  demur- 
rer in  an  action  of  ejectment.  Taylor 
V.  Anderson,  197  Fed.  383. 

[d]  It  Cannot  Be  Shown  by  Any 
Other  Pleading.  —  Bronson  v.  Boards  of 
Supervisors,  237  Fed.  212. 

28.  See  Lancaster  r.  Kathleen  Oil 
Co.,  241  U.  S.  551,  36  Sup.  Ct.  711,  60 
L.  ed.  1161,  certain  allegations  involv- 
ing federal  question  held  material  to 
cause  of  action. 

29,  Louisville  &  N.  R.  Co.  v.  Mott- 
ley, 211  U.  S.  149,  53  Sup.  Ct.  126,  53 
L.  ed.  126;  Devine  v.  Los  Angeles,  202 
U.  S.  313,  26  Sup.  Ct.  652,  50  L.  ed. 
1046;  Joy  v.  St.  Louis,  201  U.  S.  332, 
341,  26  Sup.  Ct.  478,  50  L.  ed.  776; 
Filhiol  V.  Torney,  194  U.  S.  356,  24  Sup. 
Ct.  698,  48  L.  ed.  1014;  Boston  & 
Min.,  etc.,  Co.  i*.  Montana  Ore  P.  Co., 
188  U.  S.  632,  23  Sup.  Ct.  434,  47  L.  ed. 
626;  Arkansas  v.  Kansas  &  T.  Coal 
Co.,  183  U.  S.  185,  22  Sup.  Ct.  47,  46 
L.  ed.  144;  Florida,  C.  &  P.  R.  Co.  v. 
Bell,  176  U.  S.  321,  329,  20  Sup.  Ct. 
399,  44  L.  ed.  486;  Tennessee  V.  Union 
Planters'  Bank,  152  U.  S.  454,  464,  14 
Sup.  Ct.  654,  38  L.  ed.  511;  Peterbor- 
ough R.  R.  f.  Boston  &  M.  R,  R.,  239 
Fed.  97,  152  C.  C.  A.  147;  Hare  v. 
Birkenfield,  181  Fed.  825,  104  C.  C.  A. 
335;  Earnhart  v.  Switzler,  179  Fed. 
832,  105  C.  C.  A.  260;  Bronson  v. 
Boards  of  Supervisors,  237  Fed.  212; 
Taylor  v.  Anderson,  197  Fed.  383; 
Bowers  v.  First  Nat.  Bank,  190  Fed. 
676;  Kansas  Citv  So.  R.  Co.  f.  Quig- 
ley, 181  Fed.  190. 

[a]  "Jurisdiction  cannot  be  con- 
ferred by  the  defense,  even  -when  antic- 
ipated and  replied  to  in  the  bill." 
The  Fair  v.  Kohler  Die  &  Specialty 
Co.,  228  U.  S.  22,  33  Sup.  Ct.  410,  57  L. 
ed.  716. 
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ant's  answer.^"  The  jurisdictional  facts  must  be  alleged  positively,^^ 
and  not  merely  by  way  of  conclusion,^^  or  mere  inference  or  argu- 
ment;" and,  while  the  court  may  exercise  its  function  of  judicial 
notice  in  respect  to  the  facts  alleged,^*  it  will  not  do  so  for  the  purpose 
of  creating  a  controversy  not  made  by  the  allegations  of  the  plead- 
ings.3^  It  is  not  necessary,  however,  to  declare  expressly  on  the  federal 
statute  relied  on,  but  it  is  sufficient  if  the  pleader  alleges  facts  bringing 
hinLself  within  it.'" 

_  Scope  of  Jurisdiction.  —  Where  the  court  has  properly  obtained  juris- 
diction it  may  decide  all  the  questions  in  the  case  even  though  it  de- 
termines the  federal  questions  adversely  to  the  party  raising  them," 
provided  the  federal  questions  are  not  merely  colorable  or  fraudulently 
set  up  for  the  mere  purpose  of  endeavoring  to  give  the  court  jurisdic- 
tion.^*   It  may  decide  the  case  on  local  or  state  questions  only.^^ 

5.  As  Dependent  on  Diverse  Citizenship.  —  The  district  courts  have 
original  jurisdiction  of  all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,  where  the  matter  in  controversy  exceeds,  exclusive  of  interest 
and  costs,  the  sum  of  three  thousand  dollars,""  and  is  between  citizens 


30.  Houston  &  T.  C.  R.  Co.  v.  Texas, 
177  r.  S.  66,  78,  20  Sup.  Ct.  545,  44  L. 
ed.  673. 

31.  St.  Joseph  &  G.  I.  R.  Co.  v. 
Steele,  167  U.  S.  659,  17  Sup.  Ct.  925, 
42  L.  ed.  315;  Hanford  r.  Davies,  163 
U.  S.  273,  16  Sup.  Ct.  1051,  41  L.  ed. 
157. 

32.  Pacific  Elec.  R.  Co.  v.  Los  An- 
geles, 194  U.  S.  112,  118,  24  Sup.  Ct. 
586,  48  L.  ed.  896;  Seattle  Elec.  Co.  v. 
Seattle,  R.  &  S.  R.  Co.,  185  Fed.  365, 
369,  107  C.  C.  A.  421.  See  St.  Joseph 
&  G.  I.  R.  Co.  r.  Steele,  167  U.  S.  659, 
17  Sup.  Ct.  925,  42  L.  ed.  315. 

fa]  The  facts  alleged  must  show  the 
nature  of  the  suit,  and  it  must  plainly 
appear  that  it  arises  under  the  consti- 
tution and  laws  of  the  United  States. 
A  mere  allegation  that  it  so  arises  is 
insufficient  where  it  is  not  supported 
by  the  facts  alleged.  McCain  v.  Des 
Moines,  174  U.  S.  168,  181,  19  Sup.  Ct. 
644,  43  L.  ed.  936. 

33.  Hull  r.  Barr,  234  U.  S.  712,  34 
Sup.  Ct.  892,  58  L.  ed.  1557. 

34.  Spokane  Falls  &  N.  R.  Co.  v 
Ziegler,  167  U.  S.  65,  17  Sup.  Ct.  728, 
42  L.  ed.  286. 

35.  Mountain  View  Min.  &  Mill. 
Co.  V.  McFadden,  180  U.  S  533  21 
Sup.   Ct.  488,  45  L.  ed.  656.  " 

36.  Hartford  Fire  Ins.  Co.  v.  Kansas 
City,  M.  &  O.  R.  Co.,  251  Fed.  332. 

fa]  It  is  the  duty  of  the  federal 
court  in  such  case  to  take  notice  cf  the 
act  and  enforce  it.     Clark  v.  Southern 


Pac.  Co.,  175  Fed.  122,  126;  Cound  r. 
Atchison,  T.  &  S.  F.  R.  Co.,  173  Fed. 
527,    532. 

37.  Lincoln  Gas  &  Elec.  Co.  f.  Lin- 
coln, 250  U.  S.  256,  39  Sup.  Ct.  454, 
63  L.  ed.  968;  Greene  v.  Louisville 
&  1.  R.  Co.,  244  U.  S.  499,  37  Sup.  Ct. 
073,  61  L.  ed.  1280,  Ann.  Cas.  191 7E, 
88;  Silcr  r.  Louisville  &  X,  R.  Co.,  213 
U.  S.  175,  29  Sup.  Ct.  451,  53  L.  ed. 
753;  Washington-Oregon  Corp.  v.  Che- 
hahis,  202  Fed.  591,  596;  Kansas  City 
Gas  Co.  f.  Kansas  City,  198  Fed.  500, 
527;  Onondaga  Indian  Wigwam  Co.  v. 
Ka-Xoo-Xo  Indian  Mfg.  Co.,  182  Fed. 
832.  See  Columbus  Ry.  L.  &  P.  Co.  v. 
Columbus,  249  U.  S.  399,  39  Sup.  Ct. 
349,  63  L.  ed.  669,  and  supra,  II,  A,  4; 

ll'r.^'.t.^'  ^^^'  (^)'  (^^5  n,  H,  4,  c, 
(II),  (M). 

38.  Siler  v.  Louisville  &  X.  R.  Co., 
213  U.  S.  175,  29  Sup.  Ct.  451,  53  L.  ed. 
753;  Kansas  City  Gas  Co.  v.  Kansas 
City,  198  Fed.  500,  527;  Risley  v.  Utica, 
179  Fed.  875,  882. 

39.  Siler  v.  Louisville  &  X.  R.  Co., 
213  U.  S.  175,  29  Sup.  Ct.  451,  53  L.  ed. 
753;  Washington-Oregon  Corp.  v.  Che- 
halis,  202  Fed.  591,  596;  Kansas  City 
Gas  Co.  V.  Kansas  City,  198  Fed.  500, 
527;  Onondaga  Indian  Wigwam  Co.  v. 
Ka-Xoo-Xo  Indian  Mfg.  Co.,  182  Fed. 
832;  Risley  v.  City  of  Utica,  179  Fed. 
875,  882. 

40.  Act  Mar.  3,  1911,  c.  231,  §  24, 
subd.  1,  36  St.  at  L.  1091,  Comp.  St. 
1916,   §991. 
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of  different  states,"  or  between  citizens  of  a  state  and  foreign  states, 
citizens,  or  subjects."*-  .    ,.     •         ^    n 

6.  In  Criminal  Cases.  —  The  district  courts  have  jurisdiction  of  all 
crimes  and  offenses  cognizable  under  the  authority  of  the  United 
States.^3 


Jurisdiction  as  dependent  upon  value 
or  amount  in  controversy,  see  supra,  11, 
K,  and  tlie  title  "Jurisdiction." 

[a]  There  is  no  jurisdiction  unless 
the  matter  in  controversy  exceeds  ilie 
amount  named.  Fishback  v.  Western 
Union  Tel.  Co.,  161  U.  S.  96,  16  Sup. 
Ct.  506,  40  L.  ed.  630;  Turner  v.  Jack- 
son Lumber  Co.,  159  Fed.  923,  87  C.  C. 
A.  103;  Robinson  i;.  Wcmmer,  253  Fed. 
790;  Reich  v.  Tennessee  Copper  Co., 
209  Fed.  880;  Peters  v.  Queen  Jns.  Co., 
182  Fed.   113. 

41.  See  act  cited  in  preceding  note 
and  also  In  re  Metropolitan  Ry.  Re- 
ceivership, 208  U.  S.  90,  28  Sup.  Ct. 
219,  52  L.  ed.  403;  Long  v.  Southern 
Express  Co.,  201   Fed.  441. 

Jurisdiction  as  dependent  upon  di- 
versity of  citizenship,  sec  supra,  11,  F. 

[a]  The  reasonableness  of  rates  un- 
der a  state  constitution  may  be  in- 
quired into  "where  there  is  diverse  cit- 
izenship. Railroad  Com.  r.  Cumber- 
land Tel.  &  Tel.  Co.,  212  U.  S.  414,  29 
Sup.  Ct.  357,  53  L.  ed.  577,  reversing 
]56  Fed.  823. 

42.  See  act  referred  to  in  preceding 
note. 

[a]  In  such  case  the  federal  court 
has  the  same  jurisdiction  as  a  state 
court  would  have  to  try  the  whole 
question  at  issue  between  the  parties. 
Fallbrook  Irr.  Dist.  v.  Bradley,  164  XJ. 
S.  112,  154,  17  Sup.  Ct.  56,  41  L.  ed. 
369. 

[b]  Position  as  Parties  Immaterial. 
(1)  "Where  the  action  is  between  a 
eitizen  of  a  state  and  the  subject  of  a 
foreign  state,  the  court  has  jurisdiction 
on  account  of  the  character  of  the  par- 
ties, without  reference  to  which  of 
them  is  plaintiff  or  defendant."  Hinck- 
ley V.  Byrne,  1  Deady  224,  12  Fed.  Cas. 
No.  6510,  quoted  with  approval  in 
Brooks  V.  Laurent,  98  Fed.  647,  652,  39 
C.  C.  A.  201.  (2)  Thus,  it  has  juris- 
diction of  suits  by  citizens  against 
aliens  (Brooks  v.  Laurent,  98  Fed.  647, 
651,  39  C.  C.  A.  201),  and  (3)  of  suits 
by  aliens  against  citizens  (Suravitz  r. 
Pristasz,  201  Fed.  335.  119  C.  G.  A. 
573;      Katalla   Co.    v.   Rones,   18Q    Fed. 

Vol,  XXV 


30,  108  C.  C.  A.  132,  affirming  182  Fed. 
946;  Barlow  v.  Chicago  &  N.  VV.  R.  Co., 
164  Fed.  7G5,  172  Fed.  513;  Maho- 
poulus  r.  Chicago,  R.  I.  &  P.  R.  Co.,  167 
Fed.  165. 

[c]  Includes  Foreign  Corporations. 
Barrow  Steamship  Co.  r.  Kane,  17U  U. 
S.  100,   18  Sup.   Ct.  5:j(j,  42   L.   ed.  964. 

[d]  Description  in  Pleadings.— The 
people  of  France  are  properly  described 
as  citizens  of  that  Republic,  and  a 
description  of  complainants  as  "all  of 
Cognac  in  France,  and  citizens  of  the 
Republic  of  France,"  is  sufiicient.  Ilen- 
nessy  v.  Richardson  Drug  Co.,  189  U.  S. 
25,  34,  23  Sup.  Ct.  532,  47  L.  ed.  697. 
See  also  supra,    II,  F,  15,  b. 

43.  Act  Mar.  3,  1911,  c  231,  §24, 
subd.  2,  36  St.  at  L.  1091,  Comp.  St. 
1916,   §  991. 

[a]  Before  the  adoption  of  the  judi- 
cial code,  the  circuit  court  had  juris- 
diction of  a  prosecution  for  murder 
committed  on  land  bought  by  the 
United  States  and  on  which  was  being 
built  a  post  oflice  and  court  house. 
Battle  1-.  United  States,  209  U.  S.  36, 
28  Sup.  Ct.  422,  52  L.  ed.  670. 

[TjJ  Perjury  in  State  Enforcement 
of  Federal  Laws.  —  The  district  court 
has  jurisdiction  of  a  prosecution  for 
perjury  committed  in  naturalization 
proceedings  before  a  state  court.  Holm- 
gren V.  United  States,  156  Fed.  439,  84 
C.  C.  A.  301;  Schmidt  v.  United  States, 
133  Fed.  257,  66  C.  C.  A.  389. 

[cj  Conspiracy  Against  Negroes. 
The  district  court  has  no  jurisdiction 
of  a  criminal  prosecution  for  conspir- 
acy to  prevent  persons  of  African  des- 
cent, because  of  their  race  and  color, 
from  making  and  carrying  out  con- 
tracts, where  the  alleged  wrongful 
acts  are  done  within  the  territorial 
limits  of  a  state.  Hodges  v.  United 
States,  203  U.  S.  1,  27  Sup.  Ct.  6,  51 
L,  ed.  65. 

[d]  Jurisdiction  does  not  depend 
upon  whether  the  indictment  sufficient- 
ly charges  the  offense  or  whether  the 
decision  of  the  court  is  right  or  wrong. 
Lamar  r.  United  States,  240  U.  S.  60, 
36  Sup.  Ct.  255,  60  L.  ed.  526. 
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7-  Admiralty  Jurisdiction. — The  district  courts  have  original  juris- 
diction of  all  civil  cau-sfs  of  admiralty  and  maritime  jurisdiction,'**  and 
of  all  prizes  brought  into  the  United  States,  and  of  all  proceedings  for 
the  condemnation  of  property  taken  as  prize,*'  regardless  of  the  sum 
or  value  of  the  amount  in  controversy. 

8.  Seizures.  —  The  district  courts  have  original  jurisdiction  of  all 
seizures  on  land  or  ^vaters  not  within  admiralty  and  maritime  juris- 
diction, rcgardloss  of  the  sum  or  value  of  the  matter  in  controversy.*' 

9.  Suits  Relating  to  the  Slave  Trade.  —  The  district  courts  have 
orif,'inal  jurisdirtion  (jf  all  suits  under  any  law  relating  to  the  slave 
trade.-'' 

10.  Cases  Involving  Revenue  Laws.  —  The  district  courts  have 
jurisdictii'U  of  all  eases  arisinj;  under  any  law  providing  for  internal 
revenue,*''  or  from  revenue  from  imports  or  tonnage,*"  except  tliose 
cases  arising  under  any  law  providing  revenue  from  imports,  juris- 


[e]  Indian  Reservation.  —  The  dis- 
trict court  for  the  district  of  South 
Dakota  is  si>ecilically  yiven  jurisdic- 
tion to  hear,  try  and  determine  all 
actions  and  i)roceedin};3  in  which  any 
person  shall  be  charged  with  certain 
specified  crimes  committed  within  the 
limits  of  any  Indian  reservation  in 
said  state.  Act  March  3,  1911,  c.  231, 
§  27,  36  St.  at   L.  1004. 

[f]  Yellowstone  Park. —  The  district 
court  for  the  district  of  Wyoming  is 
given  jurisdiction  of  all  felonies  com- 
mitted within  the  Yellowstone  Nation- 
al Park.     Act  Mar.  3,  1911,  c.  231,  §  26, 

36  St.  at  L.  1094. 

44.  Saving  to  suitors  in  all  cases 
the  right  of  a  common-law  remedy, 
where  the  common-law  is  competent  to 
give  it.  Act  Mar.  3,  1911,  c.  231,  §24, 
subsec.  3,  36  St.  at  L.  1091,  Comp.  St. 
1916,   §  991. 

See  also  Act  Mar.  9,  1920,  c,  — ,  §  2 
(suits  against  the  government  or  cor- 
porate agency,  on  claims  arising  out  of 
its  ownership  of  ships  and  cargoes), 
and   the   title   "Admiralty." 

[a]  Scope  and  effect  of  saving 
clause,  see  Knickerbocker  Ice  Co.  v. 
Stewart,  40  Sup.  Ct.  438;  Chelentis  v. 
Luckenbach  S.  S.  Co.,  247  U.  S.  372, 
38  Sup.  Ct.  501,  62  L.  ed.  1171;  South- 
ern  Pac.  Co.   r.  Jensen,  244  U.  S.  205, 

37  Sup.   Ct,  524,  61   L.   ed.   1086,  Ann. 
Cas.  1917E,  900. 

45.  Act  Mar.  3,  1911,  c.  231,  §  24, 
subsec.  3,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §991. 

Soe  the  title  "War." 

i6.     Act    Mar.    3,    1911,   c.   231,    §  24, 


subsec.  1,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §991.  See  United  States  f. 
Winchester,  99  U.  S.  372,  25  L.  ed.  479, 
14  Ct.  CI.  594. 

[a]  The  court  proceeds  as  a  court 
of  common-law  jurisdiction  and  not  of 
admiralty  in  such  cases.  The  Sarah,  » 
Wheat.  (U.  S.)  391,  5  L.  ed.  644; 
United  States  v.  George  Sproul  &  Co., 
185  Fed.  405,  107  C.  C.  A.  569. 

47.  Act  Mar.  3,  1911,  c.  231,  §  24, 
subsec.  4,  36  St.  at  L.  1091. 

48.  Act  Mar.  3,  1911,  c.  231,  §24, 
subsec.  5,  36  St.  at  L.  1J91,  Comp.  St. 
1916,  §991;  Act  Feb.  24,  1919,  c,  18, 
§1318,  Comp.  St.  Supp.  §6371 '/i  p. 
See  14  Standakd  Pboc.  128  (note  4), 
145.  See  also  United  States  f.  Cor- 
nell Steamboat  Co.,  202  U.  S.  184,  26 
Sup.  Ct.  648,  50  L.  ed.  987.  Coffey  f. 
United  States,  116  U.  S.  427,  6  Sup.  Ct. 
432,  29  L.  ed.  681;  United  States  v. 
National  Fibre  Board  Co.,  133  Fed. 
596;  Christie  Street  Com.  Co.  f.  United 
States,  126  Fed.  991. 

[a]  As  to  the  meaning  of  the 
phrase  "revenue  laws"  as  used  in 
variuus  fLdcral  statutes,  see  Twin 
Falls  Canal  Co.  v.  Foutc,  19:J  Fed.  5s3. 

[b]  Claims  for  Recovery  of  Taxes 
Wrongfully  Collected.—  United  States 
V.  Emery,  Bird,  Thaver  Realty  Co.,  237 
U.  S.  28,  35  Sup.  Ct.  499,  59  L.  ed. 
825. 

49.  Act  Mar.  3,  1911,  c.  231,  §24, 
subsecs.  5,  10,  36  St.  at  L.  1091.  See 
the  title   "Customs  Duties." 

[a]  Suit  To  Recover  a  Drawback. 
Ames  V.  Hager,  36  Fed.  129.  1  L.  R.  A. 
377. 
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diction  of  which  lias  been  conferred  upon  the  court  of  customs  ap- 
peals."*"  Jurisdiction  in  such  cases  does  not  depend  upon  the  amount 
involved."  .   . 

11.  Suits  Under  Postal  Laws.  —  The  district  courts  have  original 
jurisdiftidn  of  nil  cases  arisini;  under  the  postal  lavvs.'^^ 

12.  Suits  Under  Patent  Laws.  —  The  district  courts  have  original 
jurisdiction  of  all  suits  at  law  or  in  equity  arising  under  the  patent 
laws,"  without  regard  to  the  citizenship  of  the  parties,"  or  the  sum  or 
value  of  the  matter  in  controversy."    But  the  jurisdiction  is  limited  to 


50.  Act  Mar.  3,  1911,  c.  231,  §24, 
subsci".  .",  36  St.  at  L.  1091. 

For  jurisdiction  of  the  court  of  cus- 
toms appeals,  sec  ju.licial  code,  §§  105, 
198,  36  St.  at  L.  1145,  1146,  also  the 
title  "Customs  Duties." 

61.  Downes  v.  Bidwell,  182  U.  S. 
244,  21  Sup.  Ct.  770,  45  L.  od.  1088; 
Ames  1-.  Hager,  36  Fed.  120,  1  L.  R.  A. 
377,  suit  to  recover  a  drawback. 

[a]  The  contrary  has  been  held  as 
to  the  right  to  remove  such  a  case 
from  a  state  to  a  federal  court.  John- 
son 1-.  Wells  Fargo  &  Co.,  91  Fed.  1. 
See   the   title    "Removal   of   Causes," 

52.  Act  Mar.  3,  1011,  c.  231,  §24, 
subsec.  6,  36  St.  at  L.  1091,  Comp,  St. 
1916,  §901.  See  Postmaster-General 
v.  Early,  12  Wheat.  (U.  S.)  136,  6  L.  ed. 
577;  Lewis  Pub.  Co.  v.  Wyman,  152 
Fed.  787;  United  States  v.  Pearson,  32 
Fed.  309. 

Offenses  under  postal  laws,  see  21 
Standard  Pkoc.  4C7. 

[a]  Suit  to  enjoin  postal  inspector 
from  interfering  with  })laintiff's  pos- 
session of  government  property  con- 
sisting of  stamps,  etc.,  on  defendant 's 
claim  that  plaintiff  had  been  removed 
as  postmaster.  Porter  t".  Coble,  246 
Fed.  244,  158  C.  C.  A.  404. 

53.  Act  Mar.  3,  1911,  c.  231,  §24, 
subd.  7,  36  St.  at  L.  1001,  Comp.  St. 
1916,  §  991.  See  Excelsior  Wooden  P. 
Co.  f.  Pacific  Bridge  Co.,  185  U.  S. 
282,  22  Sup.'  Ct.  681,  46  L.  ed.  910; 
Smith  V.  Farbenfabriken  of  Elberfeld 
Co.,  203  Fed.  476,  121  C.  C.  A.  598; 
Onondaga  Indian  Wigwam  Co.  v.  Ka- 
Noo-No  Indian  Mfg.  Co.,  182  Fed.  832. 
See  also  the  title  "Patents." 

[a]  "The  test  of  jurisdiction  is  this: 
Does  the  complainant  'set  up  some 
right,  title  or  interest  under  the  patent 
laws  of  the  United  States,  or  make  it 
appear  that  some  right  or  privilege  will 
be  defeated  by  one  construction,  or 
sustained   by   another,  of   those  laws?' 
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Excelsior  "Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co.,  185  U.  S.  282;  Pratt  r. 
Paris  Gaslight  &  Coke  Co.,  168  U.  S. 
255,  259;  While  v.  Rankin,  144  U.  S. 
628."  Henry  f.  A.  B.  Dick  Co.,  224 
U.  S.  1,  32  Sup.  Ct.  364,  56  L.  ed.  645, 
Ann.    Cas.    191 3D,   SSO. 

[b]  Where  plaintiff  in  good  faith 
relies  upon  the  patent  law,  jurisdiction 
is  not  defeated  because  his  claim  ia 
unfounded  in  fact.  The  Fair  v.  Kohler 
Die  &  Spocialtv  Co.,  228  U.  S.  22,  33 
Sup.   Ct.  410,   57  L.   ed.   716. 

[c]  An  action  to  compel  a  corpora,- 
tion  to  pay  a  judgment  for  infringe- 
ment of  a  patent  is  not  one  arising  un- 
der the  patent  laws.  H.  C.  Cook  Co.  v. 
Beecher,  217  U.  S.  497,  30  Sup.  Ct.  601, 
54  L.  ed.  855. 

[d]  Taxes  on  Patents.  —  A  com- 
plaint that  the  assessment  of  taxes 
was  illegal  because  in  effect  levied  on 
patents  or  patent  rights  does  not  in- 
volve the  construction,  validity  or  in- 
fringement of  the  patents  or  any  other 
question  under  the  patent  laws.  Holt 
r.  Indiana  Mfg.  Co.,  176  U.  S.  68,  20 
Sup.  Ct.   272,  44  L.   ed.   374. 

Issuance.  —  See  21  Standard  Pkoc. 
179,  note  52. 

[e]  Validity  of  Patent.  —  Doolan  v. 
Carr,  125  U.  S.  '618,  8  Sup.  Ct.  1228, 
31  L.   ed.  844. 

Assignment.  —  See  21  Standard  Proc. 
183. 

[f]  Suit  to  enjoin  state  taxes,  see 
Holt  V.  Indiana  Mfg.  Co.,  176  U.  S.  68, 
20  Sup.  Ct.  272,  44  L.  ed.  374. 

Joining  claim  for  unfair  competition, 
see  21  Standard  Proc.  186,  and  supra, 
II,  A,  4.  a,  note  89. 

54.  The  Fair  v.  Kohler  Die  &  Speci- 
alty Co.,  228  U.  S.  22,  33  Sup.  Ct.  410, 
57  L.  ed.  716;  Indiana  Mfg.  Co.  v. 
^nchols  &  Shepard  Co.,  190  Fed.  579. 

55  Swindell  r.  Youncfstown  Sheet 
&  Tube  Co.,  230  Fed.  438^  144  C.  C.  A. 
580;       United    Shoe    Mach.    Co.   f,   Du- 
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the  proceedings  contemplated  by  the  patent  laws,»°  and  does  not  extend 
to  cases  where  the  question  involved  is  merely  one  as  to  the  rights  of 
the  parties  under  license  or  royalty  contracts,"  unless  the  breach  of 
such  contract  involves  an  infringement,'^  nor  where  the  question  is 
merely  one  of  the  title  to  patents  depending  upon  grants  of  the 
same,=^  or  the  suit  is  for  damages  for  slander  of  title  claimed  under  the 
patent-laws ; «°  but  the  fact  that  the  construction  of  a  license  contract 
is  also  involved  will  not  oust  the  court  of  jurisdiction  of  a  suit  for 
infringement,"  nor  will  the  fact  that  plaintiff  anticipates  in  his  bill  a 
defens'e  of  a  license  contract.^^  The  remedy  sought  may  be  looked  to 
in  determining  the  question  of  federal  jurisdiction.*^^ 

13.  Suits  Under  Copyright  Laws.  —  The  district  courts  have  orig- 
inal jurisdiction  of  all  suits  at  law  or  in  equity  arising  under  the  copy- 
right laws,  without  regard  to  the  sum  or  value  of  the  matter  in  contro- 
versy."* ,.      .  ^     - 

14.  Suits   Under  Trade-Mark  Laws. —  The  district  courts  have 


plessis  Indep.  Shoe  Mach.  Co.,  133  Fed. 
930. 

56.  Briggs  v.  United  Shoe  Mach. 
Co.,  2:59  U.  S.  48,  36  ttup.  Ct.  6,  60  L. 
ed.  138. 

57.  Briggs  v.  United  Shoe  Mach. 
Co.,  239  U.  S.  48,  36  Sup.  Ct.  6,  60  L. 
ed.  138;  American  Graphophone  Co.  r. 
Victor  Talking  Mach.  Co.,  188  Fed. 
428,  110  C.  C.  A.  308,  affirming  ls8  Fed. 
431.     See   21   bTANDAiiD   Teuc.   1s2. 

[a]      Where  a  licensee,  by  using  a 
patented  machine  in  a  prohibited  way, 
iufruiges    the    patent,   a   suit    based    on 
such  infringement  is  cognizable  in  the 
federal   courts.     "But   if   the  patentee 
elect  to  waive  the   tort  and  sue  upon 
the  covenants  or  for  a  breach  of  con- 
tract,  the    suit   would  not    be    one    de- 
pendent   upon    or    arising    out    of    the 
patent  law,  and  a  federal  court  would 
have    no    jurisdiction    unless    diversity 
of    citizenship    existed.      Kobinson    on 
Patents,   §  1230;      Magic    Kuffle   Co.   v. 
Elm  City  Co.,  13  Blalchf.  151;     Good- 
year   I'.    Union    India    Rubber    Co.,    4 
Blatchf.    63;        Goodyear    v.    Congress 
Rubber     Co.,     3     Blatchf.     449.      This 
would  be  so  although  the  damages  for 
a   breach    would    be    measured    by    the 
loss    resulting   from    the    infringement. 
Magic   Kufifle   Co.   v.  Elm  City   Co.,  13 
Blatchf.   151."     Henry   v.  A.  B.  Dick 
Co.,  224  U.  S.  1,  32  Sup.  Ct.  364,  56  L. 
ed.  645,  Ann.  Cas.  1913D,  880. 

[b]  A  federal  court  has  no  juris- 
diction of  a  suit  by  the  licensor  for 
specific  performance  of  a  license  under 
a    patent,    unless    diversity    of    citizen- 


ship    exists.       Indiana     Mfg.     Co.     v. 
Nichols  &  Shepard  Co.,  100  Fed,  579. 

[c]  Suit  to  recover  royalties,  see 
Odell  V.  F.  C.  Farnswurth  Co.,  250  U. 
S.  501,  39  Sup.  Ct.  516,  63  L.  ed.  1111, 
and   21   Staxdaed  Proc.   183. 

58.  Geneva  Furniture  Mfg.  Co.  v. 
S.  Karpen  &  Bros.,  238  U.  S.  254,  35 
Sup.  Ct.  788,  59  L.  ed.  1295,  contribu- 
tory infringement  by  third  person  in- 
ducing violation   of  license. 

59.  Harrington  v.  Atlantic  &  Pac. 
Tel.  Co.,  185  Fed.  493,  107  C.  C.  A. 
593,  reversing  143  Fed.  329,  alleged  to 
have  been  fraudulently  obtained  or  de- 
tained. 

60.  American  Well  Works  Co.  v. 
Layne  &  Bowler  Co.,  241  U.  S.  257,  36 
Sup.  Ct.  585,  60  L.  ed.  987,  such  a 
cause  of  action  arises  solely  under  the 
state  law. 

61.  Henrv  v.  A.  B.  Dick  Co.,  224 
U.  S.  1,  32  Sup.  Ct.  364,  56  L.  ed.  645, 
Ann.  Cas.  1913D,  880;  Littlefield  v. 
Perry,  21  Wall.  (U.  S.)  205,  222,  22  L. 
ed.   577.     See   21   Standard   Pboc.   186. 

62.  Healv  r.  Sea  Gull  Specialty  Co., 
237  U.  S.  479,  35  Sup.  Ct.  658,  59  L.  ed. 
1056. 

63.  Henry  v.  A.  B.  Dick  Co.,  224  U. 
S.  1,  32  Sup.  Ct.  364,  56  L.  ed.  645, 
Ann.  Cas.   191 3D,  880. 

64.  Act  Mar.  3,  1911,  c  231,  §24, 
subd.  7,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §991.  See  Brady  v.  Daly,  175 
U.  S  148,  20  Sup.  Ct.  62,  44  L.  ed. 
109,  also  the  title  "Copyright  Pro- 
ceedings." 
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original  jnri<5(lietion  of  all  suits  at  law  or  in  equity  arising  under  the 
trade-mark  laws,  regardless  of  the  sum  or  value  of  the  amount  in 
controversy.''^  This  jurisdiction  does  not  extend  to  controversies  as 
to  common-law  trade-marks. "'■  or  unfair  competition."^ 

15.  Suits  Under  Commerce  Laws.  —  The  district  courts  have  orig- 
inal jurisdiction  of  all  suits  and  proceedings  arising  under  any  law 
regulating  commerce."^ 

16.  Suits  To  Enforce  Penalties  and  Forfeitures.  —  The  district 
courts  have  original  jurisdietiim  of  all  suits  and  proceedings  for  the  en- 
forcement of  penalties  and  forfeitures  incurred  under  any  law  of  the 
United   States."^ 

17.  Suits  for  Damages  Incurred  in  Enforcing  Certain  Federal 
Laws.  —  The  judicial  code  provides  that  the  district  courts  shall  have 
original  jurisdiction  of  all  suits  brought  by  any  person  to  recover  dam- 
ages for  any  injury  to  his  person  or  property  on  account  of  any  act 
done  by  him,  under  any  law  of  the  United  States,  for  the  protection 
or  collection  of  any  of  the  revenues  thereof,  or  to  enforce  the  rights  of 
citizens  of  the  United  States  to  vote  in  the  several  states.'" 


65.  Act  Mar.  3,  1911,  c.  231,  §24, 
subd.  7,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §991.  See  Elgin  Nat.  Watch  Co. 
t-.  Illinois  Watch  Case  Co.,  179  U.  S. 
665,  21  Sup.  Ct.  270,  45  L.  ed.  365;  Burt 
V.  Smith,  71  Fed.  161,  18  C.  C.  A.  573; 
Bernstein  r.  Panwitz,  190  Fi>d.  604; 
Also  the  title  "Trade-Marks  and  Trade 
Names." 

66.  National  Casket  Co.  t".  New 
York  &  Brooklyn  Casket  Co.,  185  Fed. 
533,  there  is  no  jurisdiction  over  such 
a  controversy  in  the  absence  of  diverse 
citizenship.  See  the  title  "Trade- 
Marks  and  Trade  Names." 

67.  Diederich  r.  Schneider  Whole- 
sale Wine  &  Liquor  Co.,  195  Fed.  35; 
See  Bernstein  v.  Danwitz,  190  Fed.  604. 

[a]  In  the  Absence  of  Diverse  Cit- 
izensliip.  —  National  Casket  Co.  r.  New 
York  &  Brooklyn  Casket  Co.,  185  Fed. 
533.  If  acts  constituting  infringement 
of  a  trade-mark  and  other  acts  consti- 
tuting unfair  competition  in  trade  are 
separate  and  independent  acts,  even 
though  they  all  relate  to  the  same 
article  of  manufacture,  the  court  has 
.iurisdiction  to  enjoin  the  former  acts, 
but  aot  the  latter.  If,  however,  the 
wrongful  acts  are  not  separate  and 
distinct,  but  are  all  done  together  as 
one  whole,  or  one  act,  then  all  said 
wrongful  acts  may  be  enjoined.  Ross 
r.  H.^  S.  Geer  Co.,  188  Fed.  731.  See 
also  Illinois  Watch  Case  Co.  r.  Elgin 
Nat.  Watch  Co.,  94  Fed.  667,  35  C.  C. 
A.  237;  Stark  Bros.  Nurseries  &  Orch- 
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ards  Co.  v.  Stark,  248  Fed.  154;  Sprigg 
V.  Fisher,  222  Fed.  964.  But  see  Sam- 
son Cordage  Works  f.  Puritan  Cordage 
Mills,  211  Fed.  603,  128  C.  C.  A.  203, 
L.  R.  A.  1915F,  1107. 

As  to  unfair  competition,  see  the 
title  "Trade-Marks  and  Trade  Names." 

68.  Act  Mar.  3,  1911,  c.  231,  §24, 
subsec.  8,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §991.  See  the  title  "Interstate 
Commerce." 

|aj  As  originally  enacted,  "those 
suits  and  proceedings  exclusive  juris- 
diction of  wliich  is  vested  in  the  com- 
merce court"  were  excepted  from  the 
jurisdiction  of  the  district  court.  Act 
Mar.  3,  1911,  c.  231,  §24,  subsec.  8,  36 
St.  at  L.  1091.  See  the  title  "Com- 
merce Court."  But  the  commerce 
court  has  since  been  abolished  and  its 
jurisdiction  conferred  upon  the  district 
court.  See  Deficiencies  Appropriation 
Act  of  Oct.  22,  1913,  c.  32,  38  St.  at  L. 
219,  Comp.  St'.  1916,  §  992„  and  14 
Standard   Proc.   270,  et  seq. 

69.  Act  Mar.  3,  1911,  c.  231,  §24, 
subsec.  9,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §<)91.  See  United  States  v. 
James  W.  Elwell  &  Co.,  250  Fed.  939, 
163  C.  C.  A.  189,  and  21  Standard 
Proc.  266,  and  titles  dealing  with  par- 
ticular penalties  and  forfeitures,  such 
as  "Immigration;"  "Internal  Rev- 
enue;"   "Ships  and  Shipping,"   etc. 

70.  Act  Mar.  3.  1911,  c.  231,  §24, 
subsec.  n,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §991. 
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18.  Suits  To  Redress  the  Deprivation  of  Civil  Rights.  —  The  dis- 
trict courts  have  jurisdiction  of  all  suits  at  law  or  in  equity  authorized 
by  law  to  be  brought  by  any  person  to  redress  the  deprivation,  under 
color  of  any  law,  statute,  ordinance,  regulation,  custom,  or  usage  of 
any  state,  of  any  right,  privilege,  or  immunity,  secured  by  the  constitu- 
tion of  the  United  States,  or  of  any  right  secured  by  any  law  of  the 
United  States  providing  for  equal  rights  of  citizens  of  the  United 
States,  or  of  all  persons  within  the  jurisdiction  of  the  United  States.'^ 
They  also  have  jurisdiction  of  actions  for  damages  given  by  the  federal 
statutes  to  any  person  injured  by  a  conspiracy  to  deprive  him  of  his 
civil  rights.''^ 

19.  Suits  for  Possession  of  Offices.  —  The  district  courts  have  orig- 
inal jurisdiction  of  all  suits  to  recuver  possession  of  any  office,  except 
that  of  elector  of  president  or  vice  president,  representative  in  or 
delegate  to  congress,  or  member  of  a  state  legislature,  authorized  by 
law  to  be  brought,  wherein  it  appears  that  the  sole  question  touching 
the  right  to  such  office  arises  out  of  the  denial  of  the  right  to  vote  to 
any  citizen  offering  to  vote,  on  account  of  race,  color,  or  previous  con- 
dition of  servitude."  The  jurisdiction  in  such  case  extends  only  so  far 
as  to  determine  the  rights  of  the  parties  to  such  office  by  reason  of  the 
denial  of  the  right  guaranteed  by  the  constitution  of  the  United  States, 
and  secured  by  any  law,  to  enforce  the  right  of  citizens  of  the  United 
States  to  vote  in  all  the  states.'* 


71.  Act  Mar.  3,  1911,  c.  231,  §  24, 
subscc.  14,  ;i6  St.  at  L,  1091,  Comp. 
St.  1916,  S  991.  See  Moyer  v.  Peabody, 
Ul2  U.  S.  78,  29  Sup.  Ct.  235,  53  L.  ed. 
-110;  Bonit'aci  r.  Thompson,  252  Fed. 
S78;  Eaich  v.  Truax,  219  Fed.  273 
(state  law  discriminating  against 
aliens) ;  Simpson  r.  Geary,  204  Fed. 
507;  Brawncr  V.  Irviii,  169  Fed.  964 
(assault  on  negro);  Davenport  v. 
Cloverport,  72  Fed.  GS9  (discrimina- 
tion against  negro  school  children); 
Harrison  c.  Iladley,  2  Dill.  229,  11  Fed. 
Cas.  No.  6,137,  right  to  vote. 

[a]  A  corporation  is  a  person  (1) 
within  the  meaning  of  this  provision. 
Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  3  Biss.  480,  18  Fed.  Cas.  No.' 10, 
336.  (2)  The  court  has  .iurisdiction, 
under  this  provision,  of  a  suit  to  en- 
force the  right  of  equitable  set-oflE  of 
judgments  in  favor  of  plaintiff  and 
defendant,  where  such  relief  is  refused 
by  the  state  court  because  of  the  laws 
of  the  state  relating  to  foreign  cor- 
porations. Antrlo-American  Provision 
Co.  V.  Davis  Provision  Co.,  105  Fed. 
.•.■^fi. 

[bl      This   provision  refers  to   civil 
rights  only,   fl)  and  does  not  apply  to  I 
a  suit  to  enjoin  the  collection  of  state  ' 


taxes  claimed  to  be  illegal  because  in 
effect  levied  on  patents  or  patent 
rights  (Holt  1-.  Indiana  Mfg.  Co.,  176 
U.  S.  68,  20  Sup.  Ct.  272,  44  L.  ed. 
374),  or  (2)  to  an  action  for  damages 
against  a  tax  collector  for  his  refusal 
to  accept  coupons  of  state  bonds  in 
payment  of  taxes  and  the  subsequent 
taking  of  the  plaintiff's  property  to 
enforce  payment  thereof,  it  being  con- 
tended that  acts  repealing  a  former 
statute,  making  such  coupons  receiv- 
able for  taxes,  were  void  (Carter  v. 
Greenhow,  114  U.  S.  317,  5  Sup.  Ct. 
928,  29  L.  ed.  202),  or  (3)  to  an  action 
for  damages  resulting  from  an  alleged 
conspiracy  to  disbar  an  attorney  from 
practicing  in  the  courts  of  a  state. 
Green  f.  Elbert,  63  Fed.  308,  11  C.  C. 
A.  207.  See  also  Bowman  v.  Chicago 
&  N.  W.  R.  Co.,  115  U.  S.  611,  6  Sup.  Ct. 
192,  29  L.  ed.  .502;  California  Oil  & 
Gas  Co.  V.  Miller,  96  Fed.  12,  22. 

72.  See  Act  Mar.  3,  1911,  e.  231, 
§  24,  subdivs.  12  and  13,  Comp.  St. 
1916,  §901. 

73.  Act  Mar.  3,  1911,  c.  231,  §24, 
subsec.  15,  36  St.  at  L.  1091,  Comp.  St. 
1916.  §  991.  See  In  re  Yancey,  28  Fed. 
4-15,  451. 

74.  See  preceding  note. 
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20.  Suits  by  and  against  National  Banks. — The  district  courts  have 
jurisdiction  of  all  cases  commenced  by  the  United  States,  or  by  direc- 
tion of  any  officer  thereof,  against  any  national  banking  association,  and 
cases  for  the  winding  up  of  the  affairs  of  any  such  bank;  "  and  of  all 
suits  brought  ])y  any  banking  association  established  in  the  district  for 
which  the  court  is  held,  under  the  provisions  of  the  title  "National 
Banks"  in  the  revised  statutes,  to  enjoin  the  comptroller  of  the  cur- 
rency, or  any  receiver  acting  under  his  direction,  as  provided  by  said 
title. ^^  For  the  purposes  of  all  other  actions  or  suits  by  or  against 
them,  all  national  banking  associations  are  to  be  deemed  citizens  of  the 
states  in  which  they  are  respectively  located,"  and  such  suits  or  actions 
do  not  involve  a  federal  question  because  of  their  presence,'*  except 
where  some  other  basis  for  such  a  question  exists,  such  as  an  alleged 
liability  under  a  federal  statute.'^' 

21.  Suits  by  Aliens  for  Certain  Torts.  —  The  district  courts  have 
original  jurisdiction  of  all  suits  brought  by  any  alien  for  a  tort  only,  in 
violation  of  the  laws  of  nations  or  of  a  treaty  of  the  United  States.®" 

22.  Suits  Against  Consuls  and  Vice-Consuls.  —  Under  the  judicial 
code  the  district  courts  have  jurisdiction  of  all  suits  against  consuls  and 
vice-consuls.^^ 

23.  Bankruptcy  Proceedings.  —  The  district  courts  have  original 
jurisdiction  of  all  matters  and  proceedings  in  bankruptcy.** 


75.  Act  Mar.  3,  1911,  c.  231,  §24, 
subsec.  16,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §991.  See  the  titles  "Banks  and 
Banking;"  "Winding  Up  Corpora- 
tions. ' ' 

[a]  Suit  by  receiver  in  course  of 
■winding  up  affairs  of  national  bank. 
Bates  1-.  Dresser,  229  Fed.  772.  See  4 
Standard  Prog.  52. 

[b]  An  action  against  the  stock- 
holder's agent  of  an  insolvent  national 
bank  to  recover  rent  for  the  unexpired 
term  of  a  lease  is  an  action  to  wind  up 
the  affairs  of  the  bank.  International 
Trust  Co.  V.  Weeks,  203  U.  S.  364,  27 
Sup,  Ct.  69,  51  L.  ed.  224,  affirming 
125  Fed.  370,  60  C.  C.  A.  236. 

76.  See  act  cited  in  preceding  note 
and  also  First  Nat.  Bank  of  Canton  v. 
Williams    (U.  S.),  40   Sup.   Ct.   372. 

77.  See  act  referred  to  in  preceding 
note  and  also  supra,  II,  F,  12,  and 
Continental  Nat.  Bank  v.  Buford,  191 
U.  S.  119,  24  Sup.  Ct.  54,  48  L.  ed. 
119;  Ex  parte  Jones,  164  U.  S.  691,  17 
Sup.   Ct.   222,  41   L.  ed.   601. 

[a]  "Since  the  passage  of  the  act 
of  March  3,  18S7,  a  national  bank  can- 
not remove  a  suit  on  the  ground  that 
it  is  a  federal  corporation.  The  fed- 
eral origin  of  the  bank  no  longer  af- 
fects   in    any    way    the    jurisdiction    of 
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suits  by  or  against  it.  It  has  no  greater 
or  less  right  to  remove  a  suit  upon  the 
ground  that  it  arises  under  the  consti- 
tution or  laws  of  the  United  States 
than  any  citizen  of  the  state  in  which 
the  bank  is  located."  Wichita  Nat. 
Bank  v.  Smith  72  Fed.  568,  19  C.  C.  A. 
42,  foUoived  in  State  Nat.  Bank  v. 
Eureka  Springs  Water  Co.,  174  Fed. 
827. 

78.  Herrmann  v.  Edwards,  238  U.  S. 
107,  35  Sup.  Ct.  839,  59  L.  ed.  1224. 
See  supra,  II,  J,  4. 

79.  ChesbroBgh  v.  Woodworth,  244 
U.  S.  72,  37  Sup.  Ct.  579,  61  L.  ed. 
lOOO,  personal  liability  of  directors  for 
false  reports. 

80.  Act  Mar.  3,  1911,  c.  231,  §  24, 
subsec.  17,  36  St.  at  L.  1091,  Comp. 
St.  1916,  §991.  See  O'Reilly  De  Cam- 
ara  v.  Brooke,  135  Fed.  384,  and  the 
title  "Aliens." 

81.  Act  Mar.  3,  1911,  c.  231,  §  24, 
subsec.  IS,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §991.  See  the  title  "Ministers, 
Ambassadors  and  Consuls." 

82.  See  Act  Mar.  3,  1911,  c.  231, 
§  24,  subsec.  19,  36  St.  at  L.  1091, 
Comp.  St.  1916,  §991,  and  the  title 
'  'Bankruptcy  Proceedings. ' ' 

[a]  The  jurisdiction  conferred  on 
the  circuit  courts  by  §  23  of  the  bank- 
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24.  Suits  To  Prevent  Unlawful  Enclosure  of  Public  Lands —  The 
district  courts  have  original  jurisdiction  of  proceedings  in  equity,  by 
writ  of  injunction,  to  restrain  violations  of  the  provisions  of  laws  of  the 
United  i^tates  to  prevent  the  unlawful  enclosure  of  public  lands.^^ 

25.  Suits  Under  Immigration  and  Contract  Labor  Laws.  —  The 
district  courts  have  original  jurisdiction  of  all  suits  and  proceedings 
arising  under  any  law  regulating  the  immigration  of  aliens,  or  under 
the  contract  labor  laws." 

26.  Suits  Under  Antitrust  Laws.  —  The  district  courts  have  orig- 
inal jurisdiction  of  all  suits  and  proceedings  arising  under  any  law  to 
protect  trade  and  commerce  against  restraints  and  monopolies." 

27.  Suits  Involving  the  Right  of  Indians  to  Allotments  of  Land. 
The  district  courts  have  original  jurisdiction  of  all  actions,  suits,  or 
proceedings  involving  the  right  of  any  person,  in  whole  or  in  part  of 
Indian  blood  or  descent,  to  any  allotment  of  land  under  any  law  or 
treaty.^" 

28.  Appellate  Jurisdiction.  —  The  district  courts  have  appellate 
jurisdiction  of  the  judgments  and  orders  of  United  States  commission- 
ers in  cases  arising  under  the  Chinese  exclusion  laws,®^  and  from  judg- 
ments of  conviction  in  criminal  cases  tried  before  the  commissioners  of 
cert;iin  natinn.il  parks.'" 

29.  Power  To  Issue  Writs. — The  district  courts  have  power  to  issue 
writs  of  ne  exeat,*"^  and  scire  facias,*"  and  all  writs  not  specifically 


Tuplcy  act  over  controversies  between 
trustees  and  adverse  claimants  con- 
cerning property  acquired  or  claimed 
by  said  trustees,  and  of  ofifenscs  enum- 
erated in  the  act  is  now  vested  in  the 
district  courts  by  virtue  of  §  291  of  the 
judicial  code. 

83.  Act  Mar.  3,  1911,  c.  231,  §24, 
subsec.  21,  36  St.  at  L.  1091,  Comp. 
St.  1916;  §  991.  See  generally  the 
title   •'Public  Lands." 

[a]  Process,  —  The  section  above 
cited  provides  that  "it  shall  be  suf- 
ficieut  to  give  the  court  jurisdiction  if 
service  of  original  process  be  had  in 
any  civil  proceeding  on  any  agent  or 
employee  having  charge  or  control  of 
the  iuclosure. " 

84.  Act  Mar.  3,  1911,  c.  231,  §24, 
subsec.  22,  36  St,  at  L.  1091,  Comp.  St. 
1916,  §991.  See  the  title  "Immigra- 
tion. ' ' 

85.  Act  Mar.  3,  1911,  c.  231,  §  24, 
subsec,  23,  36  St.  at  L.  1091,  Comp.  St. 
1916,  §991;  Noyes  f.  Parsons,  245 
Fed.  6S9.  158  C.  C*  A.  91  (in  action  for 
treble  damages  under  Sherman  Anti- 
Trust  Act.  complaint  must  show  injury 
by   unlawful    combination    in    violation 

of  the  ai't);  Warmer  Electric  Mfg. 
Co.  V.  District  Lodge  No.   9,  252  Fed, 


597;  Mannington  v.  Hocking  Valley 
R.  Co.,  183  Fed.  133,  See  the  title 
"Monopolies." 

[a]  Sherman  act  not  repealed  by 
this  act.  Wogan  Bros.  f.  American 
Sugar    Refining    Co.,    215   Fed.    273. 

86.  Act  Mar,  3,  1911,  c,  231,  §24, 
subsec.  24,  36  St.  at  L.  1091,  Comp.  St, 
1916,  §991.  See  the  title  "Indians," 
and  Wellsville  Oil  Co.  v.  Miller,  243 
U.  S.  6,  37  Sup.  Ct.  362,  61  L.  ed.  559. 

87.  Act  Mar,  3,  1911,  c,  231,  §25, 
36  St,  at  L.  1094,  Comp.  St.  1916, 
§10-07,     See  the  title   "Immigration." 

88.  Act  Mar.  3,  1911,  c,  231,  §26, 
36  St.  at  L.  1094,  Comp.  St.  1916, 
§  1008  (Yellowstone);  Act  June  2,  1920, 
0.  218,  §  7,  Comp.  St.  Supp.,  §  5216c 
(Yosemite), 

89.  Act  Mar.  3,  1911,  §261,  36  St.  at 
L.  1162.  Comp.  St.  1916,  §1238.  See 
the  title  "Ne  Exeat." 

90.  Act  Mar.  3,  1911,  §  262,  36  St. 
at  L.  1162,  Comp.  St.  1916,  §1239. 
See  also  the  title  "Scire  Facias." 

[al  To  ReTive  Judgment.  —  Roger 
r.  J.  B.  Levert  Co.,  237  Fed.  737,  150 
C.  C.   A.  491. 

fb]  To  Enforce  Recognizance  or 
Bail   Bond.  —  Insley    r.    United    States, 
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provided  for  by  statute,  which  may  be  necessary  for  the  exercise  of 
their  jurisdiction,,  and  agreeable  to  the  usages  and  principles  of  law.^* 
But  tile  power  to  issue  such  writs  is  confined  to  those  cases  in  which 
some  federal  right  or  question  is  involved,"  or  in  which  the  issuance 
of  the  writ  is  merely  ancillary  to  a  jurisdiction  already  obtained.^^ 


150  U.  S.  512,  14  Sup.  Ct.  158,  37  L.  ed. 
1163. 

[c]  Amendment.  —  See  Ewing  v. 
United  States,  240  Fed.  241,  153  C.  C. 
A.   167. 

[d]  Effect  of  State  Statutes.  —  The 
right  to  issue  and  serve  such  writs  is 
derived  from  the  constitution  and  the 
act  of  congress,  and  it  cannot  be  re- 
strained, limited,  or  made  less  eflScac- 
ious  by  state  statutes.  The  federal 
courts  may  follow  the  methods  of  is- 
suing and  serving  such  writs  prescribed 
by  state  statutes,  but  they  are  not  re- 
quired to  do  so.  Collin  County  Nat. 
Bank  v.  McKinney,  152  Fed.  414,  81 
C.  C.  A.  556,  rehearing  denied,  155  Fed. 
389,  83  C.  C.  A.  661.  See  also  Univers- 
al Transp.  Co.  V.  National  Surety  Co., 
252  Fed.  293. 

91.  See  act  referred  to  in  preceding 
note  and  also  Gay  v.  Hudson  Kiver 
Elec.  Power  Co.,  182  Fed.  279.  Com- 
pare  supra,    II,    H,    3. 

[a]  Under  this  statute  the  federal 
courts  "are  not  restricted  to  the  kind 
of  processes  used  in  the  state  courts, 
or  bound  to  conform  themselves  there- 
to in  all  respects,  but  have  the  author- 
ity to  alter  the  process  in  such  manner 
as  may  be  deemed  expedient,  and  to 
so  adapt  it  that  its  effect  and  operation 
may  be  effectual."  Hills  &  Co.  v. 
Hoover,  220  U.  S.  329,  337,  31  Sup.  Ct. 
402,  55  L.  ed.  485. 

[b]  Certiorari  is  available  in  the 
federal  courts  only  when  it  is  neces- 
sary to  be  used  in  aid  of  their  juris- 
diction. A  circuit  court  cannot  employ 
it  to  review  the  validity  of  a  municipal 
ordinance.  Borden's  Condensed  Milk 
Co.  V.  Baker,  X77  Fed.  906,  101  C.  C.  A. 
186,     reversing  168  Fed.  111. 

[c]  Fieri  Facias.  —  This  provision 
gives  authority  to  direct  the  issuance 
of  a  fieri  facias  in  an  equity  suit  for 
the  purpose  of  enforcing  the  payment 
of  any  costs  that  may  be  decreed,  not- 
withstanding the  decree  may  dispose 
of  matters  other  than  a  money  demand. 
Western  Pocahontas  Corp.  r.  Aeord, 
178  Fed.  843. 

[d]  Venire  Facias.  —  United  States 

Vol.  SXV 


V.  Philadelphia  &  R.  R.  Co.,  237  Fed. 
292.  To  summons  grand  jury.  United 
States  V.  Antz,  16  Fed.  119. 

[e]  Execution.  —  Fink  v.  O'Neil, 
106  U.  S.  272,  1  Sup.  Ct.  325,  27  L.  ed. 
196;  Wayman  r.  Southard,  10  Wheat. 
(U.  S.)  1,  6  L.  ed.  253.  Capias  ad 
satisfaciendum.  United  States  v. 
Arnold,  69  Fed.  987,  16  C.  C.  A.  575. 

[f]  Habeas  Corpus.  —  See  10  Stand- 
ard Proc.  914.  Ad  testificandum.  In 
re  Thaw,  166  Fed.  71,  91  C.  C.  A.  657, 
Ann.  Cas.  1915D,  1025. 

[g]  Mandamus.  —  See  19  Sta.ndard 
Proc.   241. 

[h]  Process.  — See  Fink  v.  O'Neil, 
106  U.  S.  272,  ]  Sup.  Ct.  325,  27  L.  ed. 
196;  United  States  v.  Virginia-Caro- 
lina Chem.  Co.,  163  Fed.  66;  United 
States  f.  Standard  Oil  Co.,  154  Fed. 
728. 

[i]  Seizure.  —  See  American  Tobac- 
co Co.  V.  Werckmeister,  146  Fed.  375, 
76  C.  C.  A.  647;  United  States  v. 
Jones,  230  Fed.  262;  Stern  v.  Jerome 
H.  Remick  &  Co.,  164  Fed.  781,  writ  of 
certiorari  dismissed,  215  U.  S.  585,  30 
Sup.    Ct.   404,  54   L.   ed.   338. 

fj]  Subpoena  Duces  Tecum.  —  See 
American  Lithographic  Co.  v.  Werck- 
meister, 221  U.  S.  603,  31  Sup.  Ct.  676, 
55  L.  ed.  873. 

[k]  Warrant  of  Arrest.  —  Johnson 
V.  Crawford  &  Yothers,  154  Fed.  761. 
Warrant  for  arrest  in  criminal  eon- 
tempt  proceedings,  outside  the  state 
not  authorized.  Mitchell  r.  Dexter, 
244  Fed.  926,  157  C.  C.  A.  276. 

[1]  Common  law  practice  followed. 
Universal  Transp.  Co.  v.  National 
Surety  Co.,  252  Fed.  293. 

[m]  To  third  persons  as  well  as 
parties.  See  Labette  County  Comrs.  v. 
United  States,  112  U.  S.  217,  5  Sup.  Ct. 
108,  28  L.  ed.  698;  United  States  v. 
McHie,   196   Fed.   586. 

92.  In  re  Burrus,  136  U.  S.  586,  10 
Sup.  Ct.  850,  34  L.  ed.  500;  Ex  parte 
Bell,  240  Fed.  758.  See  10  Standard 
Proc.  914;   19  Standard  Proc.  241. 

Compare  supra,  IT,  E,  2,  note. 

93.  Ancillary  jurisdiction,  see  supra, 
11,  A,  4,  b. 
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30.  Bills  of  Interpleader  by  Insurance  Companies  or  Fraternal 
Beriefit  Societies.  — A  recent  act  of  congress  gives  to  the  district  courts 
original  jurisdiction  of  suits  in  equity  begun  by  bill  of  interpleader  by 
insurance  companies  or  fraternal  benefit  societies  to  determine  con- 
flicting claims  to  insurance  or  benefits,  of  five  hundred  dollars  or  more, 
made  by  claimants,  citizens  of  different  states,  one  of  whom  resides 
■svithin  the  jurisdiction  of  the  court.** 

K.  Jurisdiction  of  Court  of  Claims.  —  This  matter  will  be  found 
treated  elsewhere  in  this  work," 

L.  Jurisdiction  of  the  Court  of  Customs  Appeals.  —  All  matters 
relating  to  the  jurisdiction  of,  and  the  practice  in,  the  court  of  customs 
appeals  are  fully  treated  in  a  separate  article." 

M.  The  Commerce  Court.  —  All  matters  relating  to  the  jurisdiction 
of,  and  the  practice  in,  the  former  commerce  court  are  treated  in  a 
separate  article.*^  Since  that  article  was  published  this  court  has  been 
abolished  and  its  jurisdiction  transferred  to  the  district  courts." 

N.  Jurisdiction  of  Courts  of  Porto  Rico.  —  The  district  court  for 
Porto  Rico  has  the  ordinary  jurisdiction  of  a  district  court  of  the 
United  States,"  and  in  addition  has  jurisdiction  for  the  naturalization 
of  aliens  and  Porto  Ricans,^  and  of  all  controversies  (and  controversies 
in  which  there  is  a  separable  controversy)  where  all  of  the  parties  on 
either  side  of  the  controversy  are  citizens  or  subjects  of  a  foreign  state 
or  states,  or  citizens  of  a  state,  territory,  or  district  of  the  United 
States  not  domiciled  in  Porto  Rico,  wherein  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  or  costs,  the  sum  or  value  of  $3,000.^    It  is 


94.  Act  Feb.  22,  1917,  c.  113,  39 
St.  at  L.  929,  Conip.  St.  Supp.  §  991a. 
See  also  New  York  L.  Ins.  Co.  r.  Ken- 
nedy, i;53  Fed.  2^7. 

[a]  Deposit  in  court  of  the  amount 
claimed  is  essential  to  jurisdiction.  See 
act  cited  supra^  this  note,  and  Penn 
Mut.  L.  Ins.  Co.  V.  Henderson,  244  Fed. 
877. 

95.  See  the  title   "United  States." 
Review  by  supreme  court,  see  supra, 

II,  H,  4,  b,  (I),  (G;. 

96.  See  the  title  "Customs  Du-ties." 

97.  See  the  title  "Commerce 
Court." 

98.  Act  Oct.  22,  1913,  c.  32,  Comp. 
St.  1916,  §992.  See  Manufacturers  E. 
Co.  r.  U.  S.,  246  U.  S.  457,  38  Sup.  Ct. 
383,  62  L.  ed.  831;  American  Exp. 
Co.  f.  South  Dakota  ex  rel.  Caldwell, 
244  U.  S.  617,  37  Sup.  Ct.  656,  61  L.  ed. 
1352,  and  14   Standard  Proc.  270. 

99.  Act  Mar.  2,  1917,  c.  145,  39  St. 
at  L.  951,  965,  Comp.  St.  §§  3803a, 
3803qq,  Fed.  St.,  Ann.,  1918  Supp. 
60S,  626;  Porto  "Rico  R.  L.  &  P.  Co.  v. 
Mor.  16  r.  S.  Advance  Op.  '^-2. 

[a]     No    probate    jurisdiction,     see 

so 


Garzot  v.   de  Rubio,  209  U.  S.  283,  28 
Sup.  Ct.  548,  52  L.  ed.  794. 

1.  See  act   cited   in  preceding  note. 

2.  See  act  cited  in  preceding  notes. 

[a]  The  words  "not  domiciled  In 
Porto  Eico,"  apply  to  aliens  as  well 
as  to  American  citizens.  Porto  Rico  R. 
L.  &  P.  Co.  f.  Mor,  16  U.  S.  Advance 
Op.  582. 

[b]  A  corporation  of  Porto  Eico 
organized  by  a  decree  of  the  Spanish 
Crown  cannot  be  regarded  as  a  citizen 
of  the  United  States  since  the  passage 
of  the  act  to  provide  a  civil  govern- 
ment for  the  island.  And  since  such 
a  corporation  ceased  to  be  a  citizen  or 
subject  of  Spain  on  the  cessinn  of  the 
island  to  the  United  States,  it  cannot 
"he  regarded  as  a  citizen  of  a  foreign 
state  for  jurisdictional  purposes.  Mar- 
tinez V.  La  Asociacion  he  Scnoras,  213 
U.  S.  20,  29  Sup.  Ct.  327,  53  L.  ed.  679. 

[c]  Where  Both  Parties  Are  Sub- 
jects of  the  King  of  Spain.  —  Ortega 
r.  Lara,  202  U.  S.  339,  344,  26  Sup.  Ct. 
707.  50  L.  ed.  1055. 

[d]  As  to  previous  act,  see  Fraenkl 
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in  no  sense  a  constitutional  court  of  the  United  States,  but  its  author- 
ity emanates  wjiolly  from  congress  under  the  sanction  of  the  power 
possessed  by  that  body  to  govern  territory  occupying  the  relation  to 
the  United  States  which  Porto  Rico  does.* 

0.  District  Court  of  Canal  Zone.  —  The  jurisdiction  and  proced- 
ure of  the  district  court  for  the  canal  zone  is  provided  for  in  the  act 
creating  such  zone.* 

P.  District  of  Columbia.  —  The  jurisdiction  of  courts  of  the  Dis- 
trict of  Columbia  is  treated  elsewhere  in  this  work.' 

m.  DISTRICT  IN  WHICH  SUITS  MUST  BE  BROUGHT. —  A. 
General  Statement.  —  As  a  rule  civil  actions  must  be  brouglit  in  the 
district  of  which  the  defendant  is  an  inhabitant,^  or,  where  jurisdiction 


1".  Cerecedo,  216  XJ.  S.  295,  30  Sup.  Ct. 
322,  54  L.  ed.  486. 

3.  Romeu  v.  Todd,  206  U.  S.  358, 
368,  27  Sup.  Ct.  724,  51  L.  ed.  1093. 

4.  See  Act  Aug.  24,  1912,  c.  390, 
§  8,  37  St.  at  L.  565. 

5.  See  the  title  * 'United  States." 

6.  Act  Mar.  3,  1911,  c.  231,  §51, 
36  St.  at  L.  IIOO,  Conip.  St.  1916, 
§1033;  Macon  Grocery  Co.  f.  Atlantic 
C.  L.  R.  Co.,  215  U.  S.  501,  30  Sup. 
Ct.  184,  54  L.  ed.  .300;  Davidson  Mar- 
ble Co.  V.  United  States  ex  rcl.  Gibson, 
213  U.  S.  10,  29  Sup.  Ct.  324,  53  L.  ed. 
675;  Interior  Const.  &  Iniprov.  Co.  r. 
Gibney,  160  U.  S.  217,  16  Sup.  Ct.  272, 
40  L.  ed.  401;  St.  Louis  &  S.  F.  R. 
Co.  V.  McBride,  141  IT.  S.  127,  11  Sup. 
Ct.  982,  .S5  L.  ed.  659;  McCormick 
Harv.  Mach.  Co.  f.  Walthers,  134  U.  S. 
41,  10  Sup.  Ct.  485,  33  L.  ed.  833; 
Lehigh  Vallev  Coal  Co.  v.  Lazuaskino 
(C.  C.  A.),  256  Fed.  93;  Railroad  Com- 
missioners f.  Burleson,  255  Fed.  604; 
Primes  Chenlical  Co.  f.  Fulton  Steel 
Corporation,  254  Fed.  454;  Venner  v. 
Pennsylvania  Steel  Co.,  250  Fed.  292; 
Memphis  v.  Board  of  Directors  of  St. 
Francis  Levee  District,  228  Fed.  802; 
Bucyrus  Co.  r.  Mc Arthur,  219  Fed. 
266;  Western  Union  Tel.  Co  v.  Louis- 
ville &  N.  R.  Co.,  201  Fed.  932;  Hall 
V.  Great  Not.  R.  Co.,  197  Fed.  488;  Hub- 
bard V.  Chicago,  M.  &  St.  P.  R.  Co.,  176 
Fed.  994. 

[a]  The  former  statute  on  this  sub- 
ject was  held  to  apply  only  to  suits 
of  which  the  state  and  federal  courts 
had  concurrent  jurisdiction,  and  hence 
not  to  a  suit  to  secure  the  issuance  of 
a  patent  for  an  invention,  which,  it 
was  held,  could  he  brought  in  any  dis- 
trict where  valid  service  could  be  had 
on  the  defendant.     Lewis  Blind  Stitch 
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Co.  V.  Arbetter  Felling  Mach.  Co.,  181 
Fed.  974.  See  also  In  re  Keasbev  & 
Mattison  Co.,  160  U.  S.  221,  16  Sup."  Ct. 
273,  40  L.  ed.  402;  In  re  Hohnrst,  150 
U.  S.  653,  14  Sup.  Ct.  221,  37  L.  ed. 
1211. 

[b]  When  a  federal  question  is  in- 
volved the  suit  is  maintainable  only 
in  the  district  in  which  the  defendant 
resides.  Railrnnd  Commissioners  v. 
Burleson,  255  Fed.  604. 

[c]  Suits  for  violation  of  the  Sher- 
man Act  do  not  come  within  the  re- 
f'uircment  of  sec.  51,  judicial  code. 
Wogan  Bros.  v.  American  Sugar  Refin- 
ing  Co.,   215  Fed.   273. 

[d]  Suit  to  restrain  violation  of 
trade  mark  and  for  an  accounting  is 
subject  to  the  provision  requiring  the 
suit  to  be  brourht  in  the  district  of 
defendant's  residence.  Rubber  &  Cel- 
luloid Harness  Trimming  Co.  f.  John 
L.  Whiting-J.  J.  Adams  Co.,  210  Fed. 
393. 

[e]  A  suit  to  cancel  the  certificate 
of  naturalization  of  a  federal  prisoner 
cannot  be  brought  in  the  district  in 
wliich  he  is  incarcerated  where  such 
district  is  other  than  that  of  his  prev- 
ious residence.  "United  States  v.  Gron- 
ich,  211  Fed.  548. 

[f]  Civil  Suit.  —  As  to  what  con- 
stitutes a  "civil  suit"  see  generally 
the  title  "Suits  and  Actions."  A 
contempt  proceeding  for  violation  of 
iniunction,  is  civil.     Mitchell  v.  Dexter, 

244  Fed.  926,  157  C.  C.  A.  276. 

[g]  Brought  by  Original  Process  or 
Proceeding.  —  See  G.  &  C.  Merriam 
Co.  V.  Saalfield,  241  U.  S.  22,  36  Sup. 
Ct.  477,  60  L.  ed.  868;  Venner  v. 
Pennsylvania  Steel  Co.,  250  Fed.  292; 
M.  Hohenberg  &  Co.  v-  Mobile  Liners, 

245  Fed.  169;  Mexican  Ore  Co.  v.  Mexi- 
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is  founded  only  on  the  fact  that  the  action  is  between  citizens  of  dif- 
ferent states,  in  the  district  of  the  residence  of  either  the  plaintiff  or 
the  defendant/  If  jurisdiction  is  founded  on  more  than  one  ground, 
the  latter  provision  has  no  application  ;^  nor  does  such  provision  affect 
the  rule  that  the  defendant  must  be  legally  found  and  served  in  the 
district  in  which  the  suit  is  brought."    The  words  "inhabitant"  and 


can  Guadalupe  Min.  Co.,  47  Fed.  351. 
As  to  ■what  proceedings  are  "ancil- 
lary," see  supra,  II,  A,  4,  b. 

7.  See  act  cited  in  previous  note, 
and  also  Big  Vein  Coal  Co.  r.  Kead, 
229  U.  S.  31,  33  Sup.  Ct.  694.  57  L.  ed. 
1053;  Mat'on  Grocery  Co.  v.  Atlantic 
C.  L.  R.  Co.,  215  U.  S.  501,  30  Sup. 
Ct.  1S4,  54  L.  ed.  300;  St.  Louis  &  S. 
F.  E.  Co.  V.  McBride,  141  U.  S.  127,  11 
Sup.  Ct.  982,  35  L.  ed.  659;  McCormick 
Harv.  Mach.  Co.  v.  Wathers,  134  U.  S. 
41,  10  Sup.  Ct.  4^'i,  33  L.  ed.  833;  At- 
chison, T.  &  S.  F.  K.  Co,  r.  Gilliand,  193 
Fed.  608,  113  CCA.  476;  Southern  Pac. 
Co.  r.  Arlington  Heif^hts  Fruit  Co.  191 
Fod.  101,  111  C  C  A.  581  (reversing 
175  Fed.  141);  Tate  v.  Baugh,  252  Fed. 
317;  ^lutual  Life  Ins.  Co.  v.  Painter, 
22'0  Fed.  998;  Waterman  i'.  Chesa- 
peake &  O.  R.  Co.,  199  Fed,  667;  Woer- 
heide  r.  H.  "W.  Johns-^ranville  Co., 
199  Fed.  535;  Baldwin  r.  Pacific 
Power  &  JAght  Co.,  199  Fed.  291; 
Smellie  r.  Southern  Pac.  Co.,  197  Fed. 
641;  Hall  f.  Gr.^at  Xor,  R.  Co.,  197  Fed. 
488;  Hall  r.  Great  Northern  Rv.  Co., 
197  Fed.  488;  H.  J.  Decker,  Jr.,  & 
Co.  r.  Southern  Rv.  Co.,  189  Fed.  224; 
Nelson  r.  Husted,  182  Fed.  921;  Filer 
&  Stowell  Co.  r.  Rainey,  120  Fod.  718. 

[al  Where  Neither  Party  Resides. 
(1)  A  suit  cannot  be  brought  in  or 
removed  to  the  court  in  a  district  in 
■which  neither  partv  resides.  Ex  parte 
Wisner,  203  V.  S.  449,  27  Sup.  Ct.  150, 
51  L.  ed.  264;  Childs  r.  Missouri,  K. 
&  T.  Ry,  Co.,  221  Fed.  219,  136  C  C  A. 
629;  Baldwin  r.  Pacific  Po'wer  & 
Light  Co.,  199  Fod.  291;  Hultberg  v. 
Anderson,  170  Fed.  657.  (2)  Mere 
diversity  of  citizenship  ■will  not  give 
authority  to  render  judemont  in  per- 
sonam, whore  neither  party  is  an  in- 
habitant of  the  district  in  ■which  the 
suit  is  brought,  and  defendant  appears 
specially  and  objects.  Wetmore  r. 
Tennessee  Copper  Co.,  218  U.  S.  369, 
31  Sup.  Ct.  84,  54  L.  ed.  1073;  Ladew 
f*.  Tennessee  Copper  Co.,  218  U.  S. 
357,  31  Sup.  Ct.  81,  .54  L.  ed.  1069,  af- 
firming 179  Fed.  245. 


[b]  Suit  by  Guardian.  —  Where  a 
guardian  is  authorized  by  the  state 
law  to  sue  in  bis  own  name,  his  cit- 
izenship, rather  than  that  of  his 
ward,  controls,  and  he  may  sue  in  the 
district  ■where  he  resides  regardless  of 
the  ward's  residence.  Mexican  Cent. 
E.  Co.  V.  Eckman,  1S7  U.  S.  429,  23 
Sup.  Ct.  212,  47  L.  cd.  245. 

[c]  Nonresident  Citizens. — In  Jack- 
son V.  Hooper,  188  Fed.  5tJU,  it  was 
said  to  be  doubtful  whether  the  court 
had  jurisdiction  where  both  parties, 
though  citizens  of  different  stales,  re- 
sided in  a  foreign  country,  and  a  mo- 
tion to  remand  was  granted. 

8.  See  infra,  this  note. 

[aj  Where  jurisdiction  is  founded 
both  on  diversity  of  citizenship  and  on 
the  fact  that  a  federal  quescion  is  in- 
volved, the  suit  can  only  be  iustiiuled 
in  the  district  where  the  defendant 
resides.  Macon  Grocery  Co.  v.  Atlantic 
C.  L,  R.  Co.,  215  U.  S.  501,  30  bup.  Ct. 
184,  54  L.  ed.  300;  Southern  Pac,  Co. 
f.  Arlington  Heights  Fruit  Co.,  191 
Fed.  101,  111  C.  C.  A,  581  {reversing 
175  Fed.  141);  Newell  v.  Baltimore 
&  0.  R.  Co.,  181  Fed,  698;  Whittaker 
V.  Illinois  Cent,  E,  Co.,  176  Fed.  130; 
Smith  V.  Detroit  &  T.  S.  L.  R.  Co.,  175 
Fed.  506;  Cound  V.  Atchison,  T.  &  S.  F. 
R.    Co.,   173   Fed.   527. 

9.  Green  v.  Chicago,  B.  &  Q.  R.  Co., 
205  U.  S.  530,  27  Sup.  Ct.  59.5,  51  L.  ed. 
916;  Gutschalk  v.  Peck,  261  Fed.  212; 
Harland  v.  United  Lines  Tel.  Co.,  40 
Fed.  308,  6  L.  R.  A.  252. 

[a]  Proceedings  in  Rem. —  (1) 
Neither  the  conformity  act  nor  Rev. 
St.,  §  915,  which  authorizes  the  same 
remedies  by  attachment  in  the  federal 
courts  as  are  provided  by  the  laws  of 
the  state  in  which  the  court  is  held, 
gives  to  the  federal  district  court 
.iurisdiction  of  proceedings  in  rem 
against  the  property  of  a  nonresident 
defendant  who  has  not  been  personal- 
ly served  and  who  has  not  appeared. 
United  States  v.  Brooke,  184  Fed.  341; 
Harland  v.  United  Lines  Tel,  Co.,  40 
Fed.  308,  6  L.  R.  A.  252.     (2)     Cannot 
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"resident"  as  used  in  these  provisions  are  synonymous,^"  and  both  in- 
clude the  idea  of  domicile.'^  Where  defendant  is  sued  in  an  oflfieial 
ca7)a'^ity,  his  official  residence  governs. ^^ 

Where  There  Are  Several  Co-Parties.  —  AVhcre  jurisdiction  is  founded 
solely  on  diversity  of  citizenship,  all  of  the  plaintiffs  or  all  of  the  de- 
fendants must  be  residents  of  the  district  in  which  the  suit  is  brou<rht.^» 
In  other  cases,  if  there  are  several  co-defendants,  each  must  be  liable  to 
be  sued  in  the  district  where  the  suit  or  action  is  brought."  But  in  any 
case,  however,  in  so  far  as  jurisdiction  depends  upon  suinp:  in  the  dis- 
trict where  the  defendants  reside,  only  the  non-resident  defendants  can 
object  on  this  ground. '^  Nor  does  the  general  rule  aj^ply  in  the  case  of 
merely  nominal  parties."    And  the  judicial  code  specifically  provides 


by  attachment  acquire  jurisdiction  of 
proceedings  in  rem  against  the  prop- 
erty of  a  nonresident  defendant  who 
has  not  been  personally  served  and  who 
has  not  appeared.  Big  A'ein  Coal  Co. 
f.  Read,  2129  U.  S.  31,  3.3  Sup.  Ct.  694, 
o7  L,  ed.  1053;  United  States  r. 
Brooke,  184  Fed.  341;  Harland  v. 
TTnited  Lines  Tel.  Co.,  40  Fed.  308,  6 
L.  R.  A.  252.  (3)  This  is  equally  true 
of  a  suit  by  the  government.  United 
States  r.  Brooke,  184  Fed.  341. 

[b]  Waiver.  —  Failure  to  serve  de- 
fendant in  the  district  is  waived  by  a 
general  appearance.  Nelson  r.  Husted, 
182  Fed.  921.     See  infra,  III,  O. 

[e]  But  the  fact  that  a  defendant 
is  found  and  served  in  a  district  of 
which  he  is  not  an  inhabitant  does 
not  alone  give  jurisdiction.  Camp  v. 
Gress,  250  U.  S.  308,  39  Sup.  Ct.  478, 
63  L.  ed.  997. 

10.  Shaw  r.  Quincv  Min.  Co.,  145 
U.  S.  444,  12  Sup.  Ct.  935,  36  L.  ed. 
768;  Thomas  v.  South  Butte  Min.  Co., 
230  Fed.  968,  145  C.  C.  A.  162;  United 
States  r.  Gronich,  211  Fed.  548;  Stone 
V.  Chicago,  B.  &  Q.  R.  Co.,  195  Fed.  832; 
Bogue  V.  Chicago,  B.  &  Q.  R.  Co.,  193 
Fed.  728. 

11.  United  States  v.  Gronich,  211 
Fed.   548. 

12.  Barrett'  Co.  v.  Ewing,  242  Fed. 
506,  155  C.  C.  A.  282,  commissioner  of 
patents.  See  Tate  v.  Baugh,  252  Fed. 
317. 

13.  Camp  V.  Gress,  250  U.  S.  308,  39 
Sup.  Ct.  478,  63  L.  ed.  997;  Smith  v. 
Lyon,  133  U.  S.  315,  10  Sup.  Ct.  303, 
33  L.  ed.  635;  Turk  v.  Illinois  Cent. 
R.  Co.,  218  Fed.  315,  134  C.  C.  A.  Ill; 
Puget  Sound  Sheet  Metal  Works  r. 
Great  Nor.  R.  Co.,  195  Fed.  350. 

[a]     Several  plaintiffs  who  are  cit- 
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izens  of  different  states  as  between 
themselves,  may  sue  a  resident  of  an- 
other state  in  the  district  of  whi<'h  ho 
is  an  inhabitant.  Swcencv  r.  Carter 
Oil  Co.,  199  U.  S.  252,  26  Sup.  Ct.  55, 
50  L.  cd.   178. 

[bl  Cases  Eemoved  From  State 
Courts.  —  The  rule  aj>i)lics  to  cases  re- 
moved from  state  courts.  Puget  Sound 
Sheet  Metal  Works  v.  Great.  Nor.  R. 
Co.,  105  Fed.  350.  See  also  the  title 
"Removal  of  Causes." 

14.  Revett  r.  Clise,  207  Fed.  673; 
McAulay  v.  Moody,  185  Fed.  144; 
Ware-Kramer  Tobacco  Co.  v.  Amer- 
ican Tobacco  Co.,  178  Fed.  117;  Lengel 
r.  American  S.  &  R.  Co.,  110  Fed.  19. 

15.  Camp  f.  Gress,  250  U.  S.  308. 
39  Sup.  Ct.  478,  63  L.  ed.  997.  See 
infra.  III,  0. 

[a]  But  if  the  non-resident  is  an  in- 
dispensable party  the  failure  to  ob- 
tain jurisdiction  over  him  would  defeat 
the  action  as  to  the  resident  defend- 
ants, for  lack  of  necessary  parties. 
Camp  V.  Gress,  250  U.  S.  308,  39  Sup. 
Ct.  478,  63  L.  ed.  997.  See  also  Jones 
V.  Gould,  149  Fed.  153,  159,  80  C.  C.  A. 
1;  United  States  v.  Northern  Pac.  R. 
Co.,  134  Fed.  715,  67  C.  C.  A.  269,  re- 
versing 120  Fed.  546. 

[b]  In  an  action  on  a  joint  and 
several  contract  jurisdiction  is  not  de- 
feated because  certain  of  those  named 
as  defendants,  but  not  served,  are  not 
inhabitants  of  the  district  where  the 
action  is  brought.  Camp  f.  Gress,  250 
U.  S.  308,  39  Sup.  Ct.  478,  63  L.  ed. 
997;  Richmond  Cedar  Works  f.  Buck- 
ner,  181  Fed.  424. 

16.  St.  Louis  Independent  Packing 
Co.  r.  Houston,  215  Fed.  553,  132  C.  C. 
A.  65;  Turk  v.  Illinois  Cent.  R.  Co., 
193  Fed.  252. 
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that  where  there  are  several  defendants,  one  or  more  of  whom  is  neither 
an  inhabitant  of  nor  found  within  the  district  and  does  not  voluntar- 
ily appear,  the  court  may  proceed  as  to  those  who  are  properly  before 

it  " 

Suits  Relating  to  Orders  of  Interstate  Commerce  Commission.  -  The   venue 

of  such  suits  is  treated  elsewhere  in  this  work." 

B.  Suits  by  and  Against  Aliens.  —  A  suit  by  an  alien  against  a 
citizen  must  be  brought  in  the  district  of  which  the  defendant  is  an  in- 
habitant,'^ since  the  provision  as  to  the  place  of  suit  where  the  parties 
are  citizens  of  different  states  manifestly  has  no  application.^^  Neither 
the  requirement  that  the  suit  must  be  brought  in  the  district  of  which 
the  defendant  is  an  inhabitant,"  nor  the  provision  as  to  the  place  of 
suit  where  the  jurisdiction  is  founded  on  the  fact  that  the  action  is  be- 
tween citizens  of  different  states,"  applies  to  suits  by  citizens  against 
aliens,  but  the  latter  may  be  sued  in  any  district  in  which  valid  service 
may  be  had  upon  them.'' 


17.  Jud.  Code,  §50,  36  St.  at  L. 
IIUI,  Comp.  St.  1916,  §1032.  See 
Camp  f.  Gress,  250  U.  S.  308,  39  Sup. 
Ct.  478,  63  L.  ed.  997;  Dick  v.  For- 
aker,  155  U.  S.  404,  15  Sup.  Ct.  124,  39 
L.  cd.  201;  Greeley  v.  Lowe,  155  U.  S. 
58,  15  Sup.  Ct.  24,  39  L.  ed.  69;  Swan 
Land  &  Cattle  Co.  v.  Frank,  148  U.  S. 
603,  13  Sup.  Ct.  691,  37  L.  ed.  577; 
Krousa  r.  Brevard  Tannin  Co.,  249 
Fed.  538,  161  C.  C.  A.  464;  Vincent 
Oil  Co.  r.  Gulf  KefininR  Co.,  195  Fed. 
434,  115  C.  C.  A.  336;  Brown  V.  Craw- 
ford, 252  Fed.  248;  Calder  v.  E.  W, 
Rosenthal  &  Co.,  2.50  Fed.  .507;  Mc- 
Aulav  r.  Moody,  185  Fed.  144;  Allnut 
r.  Lancaster,  76  Fed.  131;  Collins  Mfg. 
Co.  V.  Ferguson  &  Hutter's  Trustee,  54 
Fed.  721 ;  Wall  r.  Thomas,  41  Fed. 
620;      Long  r.  Buford,  24  Fed.  241. 

18.  See   14   Standard   Proc.   271. 

19.  Galveston,  H.  &  S.  A.  R.  Co.  f. 
Gonzales,  151  U.  S.  496,  507,  14  Sup. 
Ct.  401,  38  L.  ed.  248;  Lehigh  Val. 
Coal  Co.  V.  Washko,  231  Fed.  42,  145 
C.  C.  A.  230;  Consolidated  Rubber 
Tire  Co.  r.  Ferguson,  183  Fed.  756, 
106  C.  C.  A.  330;  Best  v.  Great  North- 
ern R.  Co.,  243  Fed.  789;  Lukosewicz 
r.  Philadelphia  &  R.  Coal  &  I.  Co.,  232 
Fed.  292;  Smellie  r.  Southern  Pac.  Co., 
197  Fed.  641;  Hall  V.  Great  Northern 
R.  Co.,  197  Fed.  488;  Decker  &  Co. 
r.  Southern  R.  Co.,  189  Fed.  224;  Sag- 
ara  v.  Chicago,  R.  L  &  P.  R.  Co.,  189 
Fed.  220;  McAuley  r.  Moody,  185  Fed. 
144;  Fribourg  r.  Pullman  Co.,  176  Fed. 
981;  Mahopoulus  v.  Chicago,  R.  T.  &  P. 
R.  Co.,  167  Fed.  165;  Barlow  v.  Chicago 
&  N.  W.  R,  Co.,  164  Fed.  765,  172  Fed. 


513;      Iowa   Lillooet   Gold  Min.   Co.  t". 
Bliss,  144  Fed.  446. 

20.  Galveston,  H.  &  S.  A.  R.  Co,  v. 
Gonzales,  151  U.  S.  496,  506,  14  Sup. 
Ct.  401,  38  L.  ed.  248;  Smellie  v.  South- 
ern Pac.  Co.,  197  Fed.  641;  Hall  v. 
Great  Northern  R.  Co.,  197  Fed.  488; 
Decker  &  Co.  v.  Southern  R.  Co.,  189 
Fed.  284;  Barlow  f.  Chicago  &  N.  W. 
R.  Co.,  164  Fed.  765,  172  Fed.  513;  Towa 
Lillooet  Gold  Min.  Co.  v.  Bliss,  144  Fed. 
446. 

21.  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Gonzales,  151  U.  S.  496,  507,  14  Sup.  Ct. 
401,  38  L.  ed.  248;  Smellie  v.  Southern 
Pac.  Co.,  197  Fed.  641;  Decker  &  Co. 
V.  Southern  R.  Co.,  189  Fed.  224;  Fri- 
bourg f.  Pullman  Co.,  176  Fed.  981; 
Mahopoulus  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  167  Fed.  165;  Barlow  v.  Chicago 
&  N.  W.  R.  Co.,  164  Fed.  765,  172  Fed. 
513. 

[a]  Against  a  Foreign  Corporation. 
Barrow  Steamship  Co.  v.  Kane,  170  U. 
S.  100,  112,  18  Sup.  Ct.  526,  42  L.  ed. 
964;  In  re  Hohorst,  150  U.  S.  653,  14 
Sup.  Ct.  221,  37  L.  ed.  1211;  Wind 
River  Lumber  Co.  r.  Frankfort  M..  A. 
&  P.  G.  Ins.  Co.,  196  Fed.  340,  116  C. 
C.  A.  160;  Jarowski  v.  Hamburg-Amer- 
ican Packet  Co.,  182  Fed.  320,  104  C. 
C.  A.  548. 

22.  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Gonzales,  151  U.  S.  496,  507,  14  Sup. 
Ct.  401,  38  L.  ed.  248;  hi  re  Hohorst, 
1.50  U.  S.  653,  660,  14  Sup.  Ct.  221,  37 
L.   ed.   1211. 

23.  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Gonzales,   151    U.   S.   496,  507,   14   Sup. 

'  Ct.  401,  38  L.   ed.  248;   Lehigh  Valley 
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C.  Suits  by  and  Against  CoRroRATioxs,  —  The  statutory  pro\nsion8 
as  to  the  district  where  suits  must  be  brought  apply  equally  to  suits  by 
and  against  corporations,  which,  for  the  purposes  thereof,  are  to  be 
deemed  inhabitants  of  the  states  where  they  are  incorporated,^*  and 
this  is  true  even  though  they  are  doing  business  in  other  states  where 
they  have  property  and  agents  for  the  service  of  process.-^  Thus,  suits 
against  a  corporation  must  be  brought  in  the  district  in  which  it  was 
incorporated,^*^  except  that  where  jurisdiction  depends  solely  on  divers- 
ity of  citizenship  it  may  be  sued  in  the  district  of  which  the  plaintiff 


Coal  Co.  V.  Lazuaskine  (C.  C.  A.),  256 
Fed.  93;  H.  G.  Baker  &  Bro.  v.  Pink- 
ham,  211  Fed.  728;  Vestal  V.  Ducktown 
Sulphur,  Copper  &  Iron  Co.,  210  Fed. 
375;  Smellie  v.  Southern  Pac.  Co.,  197 
Fed.  641;  Hall  r.  Great  Nor.  R.  Co., 
197  Fed.  488;  Decker  &  Co.  v.  Southern 
R.  Co.,  189  Fed.  224;  Fribourg  r.  Pull- 
man Co.,  176  Fed.  981;  Barlow  r.  Chi- 
cago &  N.  W.  R.  Co.,  164  Fed.  765,  172 
Fed.  51.3;  See  United  States  f.  Brooke, 
184  Fed.  341. 

[a]  Against  a  Foreign  Corporation. 
In  re  Hohorst,  150  U.  S.  65.3,  14  Sup.  Ct, 
221,  37  L.  ed.  1211;  Wind  River  Lumber 
Co.  V.  Frankfort  M.,  A.  &  P.  G.  Ins.  Co., 
196  Fed.  340,  116  C.  C.  A.  160;  Jarow- 
ski  V.  Hamburg-American  Packet  Co., 
182  Fed.  320,  104  C.  C.  A.  548;  Smith- 
son  1-.  Roneo.  231  Fed.  349;  Attleboro 
Mfg.  Co.  V.  Frankfort  M.,  A.  &  P.  G. 
Ins.  Co.,  202  Fed.  293.  A  citizen  of  New 
Jersey  may  maintain  an  action  in  New 
York  against  an  English  corporation 
doing  business  in  the  latter  state,  for 
a  personal  tort  committed  abroad  such 
as  would  have  been  actionable  if  com- 
mitted in  this  country,  where  summons 
is  properly  served  on  defendant 's 
agents  in  New  York.  Barrow  Steam- 
ship Co.  V.  Kane,  170  U.  S.  100,  112, 
18  Sup.  Ct.  526,  42  L.  ed.  964. 

24.  Male  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  240  U.  S.  97,  36  Sup.  Ct.  351,  60  L. 
ed.  544;  Washington-Virginia  Rv.  Co. 
V.  Real  Estate  Trust  Co.,  238  U.  S.  185, 
35  Sup.  Ct.  818,  59  L.  ed.  1262;  South- 
ern Pac.  Co.  V.  Denton,  146  U.  S.  202, 
13  Sup.  Ct.  44,  36  L.  ed.  942;  Shaw  v. 
Quincy  Min.  Co.,  145  U.  S.  444,  12  Sup. 
Ct.  935,  36  L.  ed.  768;  Consolidated 
Rubber  Tire  Co.  v.  Ferguson,  183  Fed. 
756,  106  C.  C.  A.  330;  United  States  r. 
Northern  Pac.  R.  Co.,  134  Fed.  715,  67 
C.  C.  A.  269  (reversing  120  Fed.  546); 
Budris  v.  Consolidation  Coal  Co.,  251 
Fed.  673;  Colosino  v.  Pittsburgh  &  L. 
E.  R.  Co.,  210  Fed.  550;  Adzenoska  v. 
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Erie  R.  Co.,  210  Fed.  571;  Baldwin  f. 
Pacific  Power  &  Light  Co.,  199  Fed. 
291;  Stone  v.  Chicago,  B.  &  Q.  R.  Co., 
195  Fed.  832;  Ware-Kramer  Tob.  Co.  v. 
American  Tob.  Co.,^  178  Fed.  117;  Ma- 
hopoulus  v.  Chicago,  R.  I.  &  P.  R.  Co., 
167  Fed.  165;  East  Tenn.,  V.  &  G.  R. 
Co.  r.  Atlanta  &  F.  R.  Co.,  49  Fed.  608, 
15  L.  R.  A.  109. 

[a]  Its  legal  residence  is  in  that 
state.  Ex  parte  Shaw,  145  U.  S.  444,  12 
Sup.  Ct.  935,  36  L.  ed.  768;  Wylie  Per- 
manent Camping  Co.  r.  Lvnch,  195  Fed. 
386,  397,  115  C.  C.  A.  288. 

[b]  Under  the  Clayton  Anti-Trust 
Act  of  Oct.  15,  1914,  a  suit  against  a 
corporation  for  violation  of  the  anti- 
trust laws  may  be  brought  in  any  dis- 
trict whereof  it  is  an  inhabitant,  or 
in  any  district  wherein  it  may  be  found 
or  transacts  business.  Frey  &  Son  v. 
Cudahy  Packing  Co.,  228  Fed.  209. 

25.  United  States  v.  Northern  Pac. 
R.  Co.,  134  Fed.  715,  67  C.  C.  A.  269 
(reversing  120  Fed.  546) ;  .  McNeely  v. 
E.  I.  DuPont  De  Nemours  Powder  Co., 
263  Fed.  2.12;  Budris  v.  Consolidation 
Coal  Co.,  251  Fed.  673;  llagstoz  r.  Mu- 
tual Life  Ins.  Co.,  179  Fed.  569;  Ware- 
Kramer  Tobacco  Co.  v.  American  To- 
bacco Co.,  178  Fed.  117;  Fribourg  v. 
Pullman  Co.,  176  Fed.  981.  But  see 
Bogue  V.  Chicago,  B.  &  Q.  R.  Co.,  193 
Fed.  728,  as  to  railroad  corporation. 

[a]  "A  corporation,  by  doing  busi- 
ness or  appointing  a  general  agent  in  a 
district  other  than  that  in  which  it  is 
created,  does  not  waive  its  right,  if 
seasonably  availed  of,  to  insist  that 
suit  should  have  been  brought  in  the 
latter  district."  In  re  Keasbev  &  Mat- 
tison  Co.,  160  U.  S.  221,  229,"^  16  Sup. 
Ct.  273,  40  L.  ed.  402.  See  also  Bald- 
win V.  Pacific  Power  &  Light  Co.,  199 
Fed.  291. 

26.  7?)  re  Keasbev  &  Mattison  Co., 
160  U.  S.  221,  16  Sup.  Ct.  273,  40  L. 
ed.    402;     United    States    v.    Northern 
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is  an  inhabitant,"  provided  it  is  doing  business  in  the  plaintiff's  state. -^ 
A  federal  corporation,  it  has  been  held,  may  be  sued  in  any  district 
where  it  is  doing  business  and  has  an  agent  on  whom  service  may  be 
made,  notwithstanding  that  its  principal  office  may  be  in  another  state. -^ 
State  statutes  in  regard  to  the  service  of  process  are  not  controlling  in 
detormining  the  jurisdiction  of  the  federal  courts.^" 

A  suit  by  an  alien  corporation  against  a  citizen  must  be  brought  in 
the  district  of  which  the  defendant  is  an  inhabitant.  A  suit  by  a  citizen 
against  an  alien  corporation  may  be  brought  in  any  district  in  which 
valid  service  may  be  had  upon  the  defendant.^^ 


Pac.  R.  Co.,  67  C.  C.  A.  269,  134  Fed. 
715  (reversing  120  Fed.  546);  Fribourg 
f.  Pullman   Co.,  176  Fed.  981. 

27.  Washington-Virf,ania  Ky.  Co.  v. 
Real  Estate  Trust  Co.,  238  U.  S.  185,  35 
Sup.  Ct.  818,  59  L.  ed.  1262;  Southern 
Pac.  R.  Co.  V.  Denton,  146  U.  S.  202, 
13  Sup.  Ct.  44,  36  L.  ed.  942;  Western 
Union  Telegraph  Co.  v.  Louisville  &  N. 
R.  Co.,  238  Fed.  26,  151  C.  C.  A.  102; 
McCuIlough  r.  United  Grocers'  Corp., 
247  Fed.  SSO;  Frcv  &  Sons  r.  Cudahy 
Packing  Co.,  228  Fed.  209;  Stone  v. 
Chicago,  B.  &  Q.  R.  Co.,  195  Fed.  832. 
See  McKnight  &  Son  Co.  v.  Cramer 
Furniture  Co.,  189  Fed.  48,  110  C.  C. 
A.  612. 

[a]     A  plaintiff  residing  in  one  dis- 

•:ct  cannot  maintain  a  suit  in  another 

'    'ct;    of    thj    !-aiiie    state    against    a 

ation     incorporated     in     another 

■.    Southern  Pac.  Co.  r.  Denton,  146 

.  S.  202,  13  Sup.  Ct.  44,  36  L.  ed.  942. 

28.  Peterson  f.  Chicago,  R.  I.  &  P. 
;.  Co..  205  U.  S.  364,  388,  27  Sup.  Ct. 
':'.  "1    !,.  (.1.  841;  Grabsky  v.  Belmont 

I'o.,    210   Fed.   553;    Colo- 
ri  h  &  L.  E.  R.  Co.,  210 
ii  lihvin   r.   Pacific  Power  & 
.   IfiO  Fed.  291;  Cody  Motors 
o.  V.  Wjiren  Motor  Car  Co.,  196  Fed, 
'4;      Noel   Const.  Co.   v.  Smith  &  Co., 
193  Fed.  492;   United  States  v.  Amer- 
ican B?ll  Tel.  Co.,  29  Fed.  17,  34. 

[al  Since  a  corporation  must  be 
doing  business  in  the  state  to  warrant 
service  there.  Green  r.  Chicago,  B.  &, 
I).  R.  Co.,  205  U.  S.  530,  27  Sup.  Ct. 
"95,  51  L.  ed.  916;  Penn  Lumbermen's 
:fut.  Fire  Ins.  Co.  r.  Mever,  197  U.  S. 
07,  25  Sup.  Ct.  483,  49  L.  ed.  810.  See 
"hihnMphia  &  R.  R.  Co.  r.  McKibbin, 
-13  U.  S.  264.  37  Sup.  Ct.  280,  61  L. 
.  d.  710;  St.  Louis  S.  W.  R.  Co.  v.  Alex- 
ander, 227  U.  S.  218.  33  Sup.  Ct.  245, 
57  L.  ed.  486,  Ann.  Cas.  1915B,  77.  But 


it  need  not  have  filed  the  required 
certificate.  Frontier  S.  S.  Co.  v.  Frank- 
lin S.  S.  Co.,  233  Fed.  127. 

[b]  The  transaction  of  some  sub- 
stantial business  is  necessary.  Premo 
Specialty  Mfg.  Co.  v.  Jersey-Creme  Co., 
200  Fed.  352,  118  C.  C.  A.  458,  43  L, 
R.  A.  (N.  S.)  1015;  Codv  Motors  Co.  v. 
Warren  Motor  Co.,  196  Fed.  254.  See 
Partola  Mfg.  Co.  v.  Norfolk  &  W.  R. 
Co.,  250  Fed.  273. 

[cj  The  Carmack  amendment  to 
the  Hepburn  act  (Act  June  2it,  1906, 
34  St.  at  L.  584,  595,  c.  ;i.J91,  §7).  re- 
quiring ithe  initial  carrier  receiving 
freight  for  transportation  in  interstate 
commerce  to  obligate  itself  to  carry  to 
the  point  of  destination,  using  the 
the  lines  of  connecting  carriers  as 
agents  does  not  make  foreipn  cori>ora- 
tion^  through  connecting  carriers  liable 
to  suit  in  a  district  Tvhere  they  were 
not  carrying  on  business.  St.  Louis  S. 
W.  R.  Co.  V.  Alexander,  227  U.  S.  218, 
33  Sup.  Ct.  245,  57  L.  ed.  486,  Aun. 
Cas.  1915B,  77. 

29.  Van  Dresser  v.  Oregon  R.  &  N. 
Co.,  48  Fed.  202.  See  also  Iv  re  Dunn, 
212  U.  S.  374,  29  Sup.  Ct.  299,  53  L. 
-d.  5r.8.  But  see  A.  L.  Wolff  &  Co.  v. 
Choctaw,  O.  &  G.  R.  Co.,  133  Fed.  601. 

30.  See  i)ifra,  IV,  D,  1. 

[a]  An  agreement  by  a  foreign 
corporation,  pursuant  to  a  stats  stat- 
ute, authorizing  service  of  process  on 
any  officer  or  agent  engaged  in  its 
business  within  the  state,  does  not 
authorize  an  action  against  said  cor- 
poration in  a  federal  court  in  said 
state  based  on  such  service,  in  view  of 
the  federal  statute  making  citizenship 
of  the  state  and  residence  in  the  dis- 
trict the  test  of  jurisdiction.  South- 
ern Pac.  Co.  V.  Denton,  146  U.  S.  202, 
13  Sup.  Ct.  44,  36  L.  ed.  942. 

31.  See  supra,  III,  B. 
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D.  Suits  by  and  Against  the  United  States.  —  Suits  by  the  United 
States  apainst  a  citizen  of  a  state  must  be  brought  in  the  district  of 
which  defendant  is  an  inhabitant,  the  provision  as  to  suits  where  juris- 
diction is  founded  on  the  fact  that  the  parties  are  citizens  of  different 
states  havinj?  no  application." 

Suits  in  the  district  courts  on  claims  against  the  United  States  must 
be  brought  in  the  district  where  the  plaintiff  rcsides.^^ 

Suits  in  equity  brought  by  any  joint  tenant  or  tenant  in  common  for 
the  partition  of  lands,  in  cases  where  the  United  States  is  one  of  such 
tenants  in  common  or  joint  tenants,  are  required  to  be  brought  in  the 
district  in  which  such  land  is  situated.** 

E.  Local  Actions.  —  The  statutory  provisions  making  the  place  of 
bringing  suit  dependent  on  the  place  of  residence  of  the  parties  have 
no  application  to  local  actions.''  Such  actions  must  be  brought  in  the 
district  where  the  property  in  controversy  is  located.^®  If  the  location 
of  the  property  is  in  controversy,  as  where  there  is  a  dispute  as  to 
boundaries,  the  courts  of  the  district  in  which  plaintiff  alleges  the 
property  to  lie,  has  jurisdiction  to  determine  the  location  of  the  prop- 


32.  Davidson  Bros.  Marble  Co.  v. 
United  States  ex  re].  Gibson,  213  U.  S. 
10,  29  Sup.  Ct.  324,  53  L.  ed.  675; 
United  States  v.  Northern  Pac.  R.  Co., 
134  Fed.  715,  67  C.  C.  A.  269,  reversing 
120  Fed.  546;  United  States  v.  South- 
ern Pac.  R.  Co.,  49  Fed.  297.  But  .see 
United  States  r.  Congress  Const.  Co., 
222  U.  S.  199,  32  Sup.  Ct.  44,  56  L.  ed. 
163;  Stone  v.  United  States,  167  U.  S. 
178,  17  Sup.  Ct.  778,  42  L.  ed.  127. 

33.  Act  Mar.  3,  1887,  c.  359,  §5,  24 
St.  at  L.  506;  Reid  Wrecking  Co.  v. 
United  States,  202  Fed.  314.  See  gen- 
erally the  title  "United  States." 

[a]  This  Provision  Is  Mandatory. 
Roid  Wrecking  Co.  v.  United  States, 
202  Fed.  314.  See  New  York  &  O.  S.  S. 
Co.  v.  United  States,  202  Fed.  311. 

[b]  Admiralty  proceedings  against 
the  United  States  or  its  corporate 
agents,  arising  from  their  ownership 
of  tugs,  merchant  vessels,  or  cargo, 
must  be  brought  in  the  district  where 
the  libellants  or  any  of  them  reside  or 
have  their  principal  place  of  business. 
But  the  suit  may  be  transferred  to  any 
other  district  on  application  of  either 
party.  Act  Mar.  9,  1920,  e  95,  §  2; 
Comp.  St.   Supp.   §12oli4a. 

34.  Act  Mar.  3,  1911,  c.  231,  §24, 
subsec.  25,  36  St.  at  L.  1091,  Comp,  St. 
1916,  §991;  Primos  Chemical  Co.  v.  Ful- 
ton Steel  Corporation,  254  Fed.  454. 

35.  See  infra,  this  note. 

[a]  Actions  in  ejectment  and  for 
trespass  to  land,   being   local   in   their 
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nature,  can  only  be  brought  in  the  dis- 
trict in  which  the  land  is  situated, 
though  neither  party  resides  there. 
Kentucky  Coal  Lands  Co.  r.  Mineral 
Development  Co.,  191  Fed.  899;  Elk 
Garden  Co.  v.  T.  W.  Thaver  Co..  179 
Fed.  556. 

[b]  Suit  by  trustee  in  bankruptcy 
to  avoid  a  preference  and  recover  real 
and  personal  property  conveyed,  the 
realty  being  within  the  district  where 
the  suit  was  brought,  is  local  in  its  na- 
ture. Collett  V.  Adams,  249  U.  S.  545, 
39  Sup.  Ct.  372,  63  L.  ed.  764. 

[c]  Death  by  Wrongful  Act.  —  An 
action  to  recover  damages  for  death  by 
wrongful  act  is  not  local  but  transi- 
tory. Lauria  v.  E.  I.  Du  Pont  De  Ne- 
mours &  Co.,  250  Fed.  353,  162  C.  C.  A. 
423. 

36.  Ferguson  v.  Babcock  Lumb.  & 
L.  Co.,  252  Fed.  705,  164  C.  C.  A.  545; 
Primos  Chemical  Co.  r.  Fulton  Steel 
Corp,  254  Fed.  454,  appointment  of  re- 
ceiver to  conserve  and  protect  assets 
of  corporation. 

See  17  Standard  Proc.  763,  767  (note 
50),  776,  et  seq.,  and  the  title 
"Venue." 

[a]  Abatement  of  Nuisance.  —  Mis- 
sissippi &  M.  R.  Co.  V.  Ward,  2  Black 
(U.  S.)   485,  17  L.  ed.  311. 

[b]  Process  against  defendant  re- 
siding in  another  district  within  same 
state,  see  Jud.  Code,  §54.  36  St.  at  L. 
1102,  Comp.  St.,  1916,  §1036,  and  Kuz- 
ma  V.  Witherbee,  Sherman  &  Co.,  232 
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erty  and,  if  within  its  boundaries,  may  pass  on  the  merits  of  the  action. ^^ 
Where  the  subject  matter  of  a  local  action  is  of  a  fixed  character  and 
lies  partly  within  one  district  and  partly  within  another,  within  the 
same  state,  the  suit  may  be  brought  in  either  district.^' 

The  code  provides  that,  in  suits  to  enforce  any  legal  or  equitable  lien 
upon  or  claim  to,  or  to  remove  any  incumbrance  or  lien  or  cloud  upon 
the  title  to  real  or  personal  property,  the  court  may  obtain  jurisdiction 
over  the  property  of  a  non-resident  or  absent  defendant  within  the 
district  upon  service  or  publication  of  an  order  as  prescribed  in  the 
act.^*    The  word  suit,  as  here  used,  includes  actions  at  law  as  well  as 


Fed,  286;  Sevbert  v.  Shamokin  &  Mt. 
C.  Elec.  E.  Co.,  110  Fed.  810;  East 
Tennessee  V.  &  G.  R.  Co.  v.  Atlanta  & 
F.  E.  Co.,  49  Fed.  608,  15  L.  E.  A.  109. 

37.  See   infra,  this   note. 

[a]  Boundaries  of  State  in  Dispute. 
One  who  claims  land  under  a  grant 
from  one  state  as  land  within  that 
state  mav  sue  in  the  federal  courts  of 
that  state  to  recover  the  land  from 
another  who  claims  it  under  a  grant 
from  an  adjoining  state  as  land  within 
the  latter,  if  the  requisite  diversity  of 
citizenship  exists.  Ferguson  v.  Bab- 
cock  Lumb.  &  L.  Co.,  252  Fed.  705,  16-i 
C.  C.  A.  545. 

38.  See  infra,  III,  M. 

39.  Act  March  3,  1911,  c.  231,  §57, 
36  St.  at  L.  1102,  Comp.  St.,  1039.  See 
also  Louisville  &  N.  E.  Co.  v.  Western 
Union  Tel.  Co.,  234  U.  S.  369,  34  Sup. 
Ct.  810,  58  L.  ed.  1356;  Kentucky  Coal 
Lands  Co.  v.  Mineral  Development  Co., 
219  Fed.  45,  133  C.  C.  A.  151;  Texas 
Co.  V.  Central  Fuel  Oil  Co.,  194  Fed.  1, 
114  C.  C.  A.  21;  Albert  V.  Bascom,  245 
Fed.  149;  Mutual  Life  Ins.  Co.  v.  Paint- 
er, 220  Fed.  998;  Blake  r.  Foreman 
Bros.  Bank  Co.,  218  Fed.  264;  Potomac 
Milling  &  Ice  Co.  v.  Baltimore  &  O.  E. 
Co.,  217  Fed.  665;  Eevett  v.  Clise,  207 
Fed.  673;  Howard  v.  National  Tel.  Co., 
182  Fed.  215.  220. 

As  to  publication  of  summons,  see 
the  title  "Senrice  of  Process  and  Pa- 
pers. ' ' 

[a]  The  statute  applies  (1)  only  to 
those  suits  in  which  it  is  sought  "to 
enforce  some  pre-existing  lien  or  claim, 
legal  or  equitable,  upon  or  to  some  spe- 
cific property,  real  or  personal,  and 
not  cases  in  which  it  is  sought  to 
reach  and  appropriate  the  general  prop- 
erty of  a  defendant  to  the  payment  of 
his'  debts."  Shainwald  v.  Lewis,  5 
Fed.  510,  516,  quoted  in  "Western  Union 
Tel.  Co.  V.  Louisville  &  N.  E.  Co.,  201 


Fed.  932,  944.  (2)  The  claim  to  prop- 
erty must  be  in  the  nature  of  an  as- 
sertion of  ownership  or  proprietary  in- 
terest or  other  direct  right  or  claim  to 
the  property  itself.  Ladew  v.  Tennes- 
see Copper  Co.,  179  Fed.  245,  afflrmed, 
218  U.  S.  357,  31  Sup.  Ct.  81,  54  L.  ed. 
1069.  (3)  The  statute  applies  in  suits 
in  the  district  court  for  Porto  Eico. 
Perez  v.  Fernandez,  220  U.  S.  224,  31 
Sup.  Ct.  412,  55  L.  cd.  443. 

[b]  This  provision  does  not  apply 
(1)  in  a  suit  in  equity  involving  a 
claim  under  insurance  policies,  where 
the  absent  defendant  has  a  claim 
against  the  defendant  company  as 
beneficiary  thereunder.  Stockbridge  v. 
Phoenix  Mut.  Life  Ins.  Co.,  193  Fed. 
558.  (2)  It  does  not  apply  to  a  suit  by 
the  vendor  of  land  to  specifically  en- 
force the  contract  of  sale  and  that  the 
complainant  have  judgment  for  the 
amount  due  thereunder,  and  that  if  it 
is  not  paid  that  defendant's  interest 
in  the  land  under  a  lien  be  sold  to  pay 
the  same  (Nelson  v.  Husted,  182  Fed. 
921),  nor  (3)  to  proceedings  by  a  tele- 
graph company  to  condemn  a  right  of- 
way  (Western  Union  Tel.  Co.  v.  Louis- 
ville &  N.  E.  Co.,  201  Fed.  932 j,  or  (4) 
to  a  suit  by  a  member  of  a  syndicate 
to  procure  a  dissolution  thereof  and  an 
appointment  of  a  receiver,  based  on  al- 
leged mismanagement.  Jones  v.  Gould, 
149  Fed.    153,   80   C.   C.  A.   1. 

[c]  Section  contemplates  enforce- 
ment of  a  lien  on  some  tangible  prop- 
erty, and  not  the  enforcement  of  a 
mere  chose  in  action.  Wabash  E.  Co.  v. 
West  Side  Belt  E.  Co.,  235  Fed.  645. 

[d]  A  bill  for  an  examination  of 
the  vital  organs  of  an  insured  man  is 

j  not  a  suit  to  enforce  a  claim  to  prop- 
erty within  the  meaning  of  the  provi- 
sion. Mutual  Life  Ins.  Co.  v.  Painter, 
220  Fed.  998. 

[e]  One  fraudulently  enticed  with- 
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suits  in  equity.*"  This  provision  docs  not  confer  jurisdiction  on  the 
court,  but  merely  relates  to  venue."'  The  suit  must  relate  to  property 
within  the  district."  The  jurisdiction  acquired  is  limited  to  the  prop- 
erty of  the  absent  defendant  which  is  within  the  district  and  which  is 
the  subject  of  the  suit."  The  statute  refers  to  a  lien  or  title  existing 
anterior  to  the  suit,  and  not  one  caused  by  the  institution  of  the  suit 
itself.**  To  bring  a  case  involving  a  lien  within  the  statute,  such  lien 
must  be  one  in  favor  of  the  complainant  and  not  one  against  him.^"' 

The  statute  has  been  held  to  apply  to  suits  to  foreclose  mortgages  ♦" 
and  other  liens  *^  on  realty,  suits  to  subject  property  of  a  judgment 
debtor  standing  in  the  name  of  third  persons  to  the  payment  of  his 
debts,**  suits  involving  liens  or  incumbrances  upon  or  title  to  corporate 
stock,*"  or  realty,'"  suits  to  recover  damages  for  cutting  and  removing 


in  the  district  is  not  "found"  there 
within  meaning  of  the  statute.  Bland- 
in  V.  Ostrander,  239  Fed.  700,  152  C. 
C.  A.  534.  See  23  Standard  Proc.  519. 
[fl  "An  order  of  publication  is  not 
authorized  except  where  personal  ser- 
vice of  the  order  requiring  the  absent 
defendant  to  appear  and  plead  ia  not 
practicable."  Hicks  v.  Crawford  Coal 
&  Iron  Co.,  190  Fed.  334. 

40.  Elk  Garden  Co.  v.  W.  T.  Thayer 
Co.,  179  Fed.  556. 

41.  Greely  v.  Lowe,  155  U.  S.  58,  15 
Sup.  Ct.  24,  39  L.  ed.  69;  Tug  River 
Coal  &  Salt  Co.  r.  Brigel,  67  Fed.  625, 
14  C.  C.  A.  577;  Kentucky  Coal  Lands 
Co.  V.  Mineral  Development  Co.,  191 
Fed.  899. 

42.  Jones  v.  Gould,  149  Fed.  153,  80 
C.  C.  A.  1;  Potomac  Milling  &  Ice  Co. 
V.  Baltimore  &  O.  R.  Co.,  217  Fed.  665. 

[a]  And  its  purpose  must  be  to  en- 
force some  right  in  such  property,  or 
to  remove  some  obstruction  to  the  en- 
joyment of  it.  Jones  v.  Gould,  149 
Fed.  153,  80  C.  C.  A.  1. 

43.  See  infra,  this  note. 

fa]  "A  federal  court  has  not  jur- 
isdiction over  a  person  not  within  its 
territorial  jurisdiction,  or  over  prop- 
erty in  the  custody  of  such  person,  not 
within  such  territorial  jurisdiction, 
merely  because  a  state  court  may,  as 
to  such  person  and  such  property,  be- 
cause of  some  proceeding  pending  be- 
fore it,  have  the  authority  to  treat 
both  the  persons  and  property  as  con- 
structively present  and  subject  to  its 
jurisdiction."  Chase  v.  Wetzlar,  225  U. 
e.  79,  32  Sup.  Ct.  050,  56  L.  ed.  990. 

[b]  The  burden  of  proof  is  on  the 
complainant  to  show  that  the  property 
involved   is   in    the   district,  where    bis 
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allegations  to  that  effect  arc  denied  by 
plea.  Chase  r.  Wetzlar,  225  U.  S.  79, 
32  Sup.  Ct.  659,  56  L.  ed.  990. 

44.  Albert  r.  Bascom,  245  Fed.  149; 
Western  Union  Tel.  Co.  r.  Louisville  & 
N.  R.  Co.,  201  Fed.  932,  944;  Dormit- 
zer  J-.  Illinois  &  St.  L.  Bridge  Co.,  6 
Fed.  217.  See  Bank  of  Commerce  & 
Trust  f.  Mc Arthur,  248  Fed.  138. 

45.  See   infra,  this  note. 

[a]  Hence  it  does  not  apply  to  a 
suit  in  which  complainant  prays  that 
he  be  declared  the  owner  of  land  sub- 
ject to  the  lien  of  the  defendants 
thereon.  Nelson  r.  Husted,  182  Fed.  921. 

46.  United  States  Fid.  &  Guar.  Co. 
r.  Burke,  238  Fed.  881,  152  C.  C.  A.  15, 
Ann.  Cas.  1918C,  93;  Grove  v.  Grove, 
93  Fed.  865. 

47.  Ingersoll  v.  Coram,  211  U.  S. 
335,  29  Sup.  Ct.  92,  53  L.  ed.  208. 

48.  Hultberg  v.  Anderson,  170  Fed. 
657. 

49.  Schultz  V.  Diehl,  217  U.  S.  594, 
30  Sup.  Ct.  694,  54  L.  ed.  896;  Jellenik 
V.  Huron  Copper  Min.  Co.,  177  U.  S.  1, 
20  Sup.  Ct.  559,  44  L.  ed.  647.  See 
Beal  f.  Carpenter,  235  Fed.  273,  148  C. 
C.  A.  633;  Hudson  Nav.  Co.  v.  Murray, 
236  Fed.  419;  Gideon  r.  Representative 
Securities  Corp.,  232  Fed.  184. 

50.  Louisville  &  N.  R.  Co.  v.  West- 
ern Union  Tel.  Co.,  234  U.  S.  369,  34 
Sup.  Ct.  810,  58  L.  ed.  1356;  Citizens' 
Sav.  &  Trust  Co.  v.  Illinois  Cent.  R. 
Co.,  205  U.  S.  46,  27  Sup.  Ct.  425,  51 
L.  ed.  703  (a  suit  by  stockholders  to 
cancel  deeds  and  leases  of  the  property 
of  a  railroad  which  is  wholly  within 
the  district);  Ferguson  v.  Babcock 
Lumb.  &  L.  Co.,  252  Fed.  705,  164  C. 
C.  A.  545,  to  quiet  title. 
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timber  from  land,'^  or  destruction  of  buildings  on  land,^-  and  suits  in 
equity  for  the  partition  of  realty.'^  It  does  not  apply  to  a  suit  to  sup- 
press a  nuisance  maintained  on  land  within  the  district  and  which  is 
alleged  to  injure  land  outside  of  it." 

F.  Suits  for  Ixfrixgement  of  Patents.  —  Suits  for  the  infringe- 
ment of  patents  may  be  brought  in  the  district  of  which  defendant  is 
an  inhabitant,^*  or  in  any  district  in  which  the  defendant  shall  have 
committed  acts  of  infringement  and  have  a  regular  and  established 
place  of  business." 

G.  Suits  for  Pecuniary  Penalties  and  Forfeitures.  —  All  pecu- 
niary penalties  and  forfeitures  may  be  sued  for  and  recovered  either  in 
the  district  wliere  they  accrue,  or  in  the  district  where  the  offender^^  is 


51.  Kentucky  Coal  Lands  Co.  r.  Min- 
eral Development  Co.,  219  Fed.  45,  133 
C.  C.  A.  151. 

52.  Potomoc  Milling  &  Ice  Co.  t'. 
Baltimore  &  O.  R.  Co.,  217  Fed.  665. 

[a]  Where  buildings  were  destroyed 
by  fire  in  West  Virginia  an  action 
therefor  could  not  be  maintained  in 
Maryland.  Potomac  Milling  &  Ice  Co. 
V.  Baltimore  &  O.  R.  Co.,  217  Fed.  665. 

53.  Dick  V.  Foraker,  155  U.  S.  404, 
15  Sup.  Ct.  124,  39  L.  ed.  201;  Greely 
V.  Lowe,  155  U.  S.  58,  74,  15  Sup.  Ct. 
24,  39  L.  ed.  69. 

54.  See  infra,  this  note. 

[a]  Such  a  cause  of  action  is  not 
"a  claim  to"  real  property  within  the 
district  within  the  meaning  of  this 
section.  Wetmore  v.  Tennessee  Copper 
Co.,  218  U.  S.  369,  31  Sup.  Ct.  84,  54  L. 
ed.  1073;  Ladew  v.  Tennessee  Copper 
Co.,  218  U.  S.  357,  31  Sup.  Ct.  81,  54 
L.  ed.  1069,  affirming  179  Fed.  245. 

55.  Act  Mar.  3,  1911,  c.  231,  §48,  36 
St.  at  L.  1100,  Comp.  St.,  1916,  §1030. 
See  21  Standard  Proc.  187. 

[a]  Does  not  apply  to  aliens  who 
are  not  inhabitants  of  any  district. 
Sanduskv  Foundry  &  Mach.  Co.  V.  De 
Lavaud,'251  Fed."  631. 

56.  See  preceding  note,  and  San- 
dusky Foundry  &  Mach.  Co.  v.  De  La- 
vaud,  251  Fed.  631;  VVoerheide  v.  H. 
W.  .Johns-Manville  Co.,  199  Fed.  535. 
Cheatham  Elec.  Switching  Device  Co. 
V.  Transit  DeveL  Co.,  191  Fed.  727; 
American  Stoker  Co.  v.  Underfeed 
Stoker  Co.,  182  Fed.  642. 

[a]  The  Act  Must  Be  a  Completed 
Act  of  Infringement.  —  Consol.  Rub- 
ber Tire  Co.  v.  Republic  Rubber  Co., 
195  Fed.  768.  "There  must  be  proof, 
either   of    a    manufacture,   a   use,    or   a 


sale  within  the  district.  Contracts  to 
manufacture,  threats  to  use,  negotia- 
tions for  a  sale,  will  not  be  sufficient, 
for  the  reason  that  the  statute  re- 
quires proof  of  the  completed  act." 
W'estinghouse  Elec.  &  Mfg.  Co.  v.  Stan- 
ley Elec.  Mfg.  Co.,  116  Fed.  641,  quoted 
in  Consol.  Rubber  Tire  Co.  v.  Repub- 
lic Rubber  Co.,  195  Fed.  768,  770,  and 
followed  in  Chadeloid  Chem.  Co.  v.  Chi- 
cago Wood  Finishing  Co.,  ISO  Fed.  770. 
Contra  Westiiighouse  Elec.  &  Mfg.  Co. 
1-.  Stanley  Elec.  Mfg.  Co.,  121  Fed.  101. 

[b]  A  clear  act  of  contributory  in- 
fringement is  sufficient,  but  such  con- 
tributory act  must  have  resulted  in  a 
completed  infringement.  Consol.  Rub- 
ber Tire  Co.  i;.  Republic  Rubber  Co., 
195  Fed.  768. 

[c]  The  burden  of  proof  is  on  com- 
plainant to  establish  butli  that  the  in- 
fringement occurred  within  the  terri- 
torial jurisdiction  of  the  court  and  that 
defendant  was  regularly  engaged  in 
business  therein.  Underwood  Type- 
writer Co.  V.  Fox  Typewriter  Co.,  181 
Fed.  541. 

[d]  In  such  case  service  of  process, 
summons  or  subpoena  ui)on  the  defend- 
ant may  be  made  by  service  upon  the 
agent  or  agents  engaged  in  conducting 
such  business  in  the  district  in  which 
suit  is  brought.  Act  Mar.  3,  1911,  c. 
231,  §48,  36  St.  at  L.  1100. 

[e]  Sufficiency  of  allegations  to  show 
regular  and  established  place  of  busi- 
ness, see  Scheuerle  v.  Onexjiece  Bifocal 
Lens  Co.,  241   Fed.  270. 

57.  Act  Mar.  3,  1911,  c.  231,  §43,  36 
St.  at  L.  1100,  Comp.  St.,  1916,  §1025. 
See  also  21  Standard  Proc.  268,  and 
Tomkins  f.  Paterson,  238  Fed.  879  (un- 
der immigration  act) ;  United  States  v, 
Craig,  28  Fed.  795. 
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found,  unless  specific  provision  is  otherwise  made.''^ 

II.  Suits  To  Recover  Internal  Revenue  Taxes.  —  Taxes  accruing 
under  any  law  providing  intornal  revenue  may  be  sued  for  and  recov- 
ered either  in  the  district  where  the  liability  for  such  tax  occurs  or  in 
the  district  where  the  delinquent  resides." 

I.  Proceedings  on  Seizures  of  Property  for  Forfeiture  Under 
Federal  Laws.  —  Proceedings  on  seizures  made  on  the  high  seas,  for 
forfeiture  under  any  law  of  the  United  States,  may  be  prosecuted  in 
any  district  into  which  the  property  so  seized  is  brought  and  proceed- 
ings instituted.*^"  Proceedings  on  such  seizures  made  within  any  dis- 
trict must  be  prosecuted  in  the  district  where  the  seizure  is  made,  ex- 
cept in  cases  where  it  is  otherwise  provided.^^ 

J.  Proceedings  for  Condemnation  of  Property  Used  in  Aid  of  In- 
surrections. —  Specific  provision  is  made  as  to  the  venue  of  suits  for 
condemnation  of  captured  property  used  or  intended  for  use  in  aid 
of  insurrection  against  the  United  States.** 

K.  Proceedings  by  National  Banks  to  Enjoin  Comptroller  of 
THE  Currency.  —  All  proceedings  by  any  national  banking  association 
to  enjoin  the  comptroller  of  the  currency,  under  the  provisions  of  any 
law  relating  to  national  banking  associations  must  be  brought  in  the 
district  where  such  association  is  located.'^ 

L.  Bills  of  Interpleader  by  Insurance  Societies.  —  Under  the  act 
giving  the  district  courts  jurisdiction  of  bills  of  interpleader  by  insur- 
ance companies  and  fraternal  benefit  societies,"*  the  suit  must  be 
brought  in  the  district  of  the  residence  of  the  beneficiary,  whether  or 
not  an  assignment  has  been  made.'^ 

M.  Criminal  Prosecutions.  —  Criminal  caes  are  required  by  the 
constitution  to  be  tried  in  the  state  and  district  where  the  crime  isi 
committed.*"*    If  the  crime  is  not  committed  within  any  state,  the  of- 


58.  See  St.  Louis  &  S.  F.  E.  Co.  v. 
United  States,  169  Fed.  69,  94  C.  C. 
A.  437;  Hat-Sweat  JMfg.  Co.  v.  Davis 
Sewing  Mach.  Co.,  31  Fed.  294;  Pent- 
large  V.  Kirby,  19  Fed.  501;  and  titles 
dealing  with  special  kinds  of  penalties 
and  forfeitures. 

59.  Act  Mar.  3,  1911,  c.  231,  §44,  36 
St.  at  L.  1100.  See  East  Tennessee  V. 
&  G.  R.  Co.  V.  Atlanta  &  F.  R.  Co.,  49 
Fed.  608;  15  L.  E.  A.  109;  United 
States  V.  New  York,  N.  H.  &  H.  E.  E. 
Co.,  10  Ben.  144,  27  Fed.  Cas.  No.  15,- 
874. 

60.  Act  Mar.  3,  1911,  c.  231,  §  45,  36 
St.  at  L.  1100,  Comp.  St.  1916,  §1027. 
See  1  Standard  Proc.  425. 

61.  See  preceding  note,  and  Ex 
part  Cooper,  143  U.  S.  472,  12  Sup.  Ct. 
453,  36  L.  ed.  232;  The  Idaho,  29  Fed. 
187;  Keene  v.  United  States,  5  Cranch 
304,  3  L.  ed.  l'J8. 

Vessel  or  cargo  entering  closed  port, 
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see  Act  Mar.  3,  1911,  c.  231,   §  47,   36 
St.  at  L.  1100,  Comp.  St.,  1916,  §  1029. 

62.  Act  Mar.  3,  1911,  c.  231,  §46, 
36  St.  at  L.  1100,  Comp.  St.  191b, 
§  1028,  district  where  seized  or  taken. 

Property  or  vessels  from  state  or  sec- 
tion in  insurrection,  see  Act  Mar.  3, 
1911,  c.  231,  §47,  36  St.  at  L.  1100, 
Comp.  St.  1916,  §  1029. 

63.  Act  Mar.  3,  1911,  c.  231,  §  19, 
36  St.  at  L.  1100,  Comp.  St.,  1916, 
§  1031.  See  First  Nat.  Bank  of  Canton 
V.  Williams  (U.  S.),  40  Sup.  Ct.  372. 

64.  See  supra,  II,  J,  30. 

65.  Now  Yoik  L.  Ins.  Co.  v.  Ken- 
nedy, 253  Fed.   287. 

66.  Const.,  Art.  3,  §  2;  Amend.  VI. 
Burton  v.  United  States,  202  U.  S.  344, 
381,  26  Sup.  Ct.  688,  50  L.  ed.  1057; 
Hyde  v.  Shine,  199  U.  S.  62,  78,  25 
Sup.  Ct.  760,  50  L.  ed.  90;  Barrett  v. 
United  States,  169  U.  S.  218,  18  Sup. 
Ct.  327,  42  L.  ed.  723;  Jones  v.  United 
States,  137  U.  S.  202,  211,  11  Sup.  Ct. 
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fender  may  be  tried  at  such  place  as  congress  may  by  law  have  di- 
rected." Under  the  judicial  code,  the  trial  of  all  offenses  committed 
on  the  high  seas,  or  elsewhere  out  of  the  jurisdiction  of  any  particular 
state  or  district,  is  required  to  be  had  in  the  district  in  which  the  de- 
fendant is  found,  or  into  which  he  is  first  brought."'  If  an  offense  is 
begun  in  one  district  and  completed  in  another,  the  defendant  may  be 
tried  in  either,"  and  in  the  case  of  a  continuing  crime,  such  as  con- 
spiracy, the  crime  may  be  prosecuted  in  any  district  where  any  overt  act 
was  performed  by  any  of  the  conspirators,  as  well  as  where  the  con- 
spiracy was  formed/"    If  the  accused  is  indicted  in  two  or  more  dis- 


80,  34  L.  ed.  691.  See  the  title  "Venue" 
and  titles  dealing  with  specific  of- 
fenses. 

[a]  The  requirement  Is  that  the 
trial  shall  be  had  in  the  state  and  dis- 
trict where  the  crime  is  committed,  not 
necessarily  in  the  one  where  the  party 
committing  it  happened  to  be  at  the 
time.  Burton  v.  United  States,  202  U. 
S.  344,  387,  26  Sup.  Ct.  688,  50  L.  ed. 
1026. 

[b]  One  has  no  constitutional  right 
to  be  tried  in  the  place  of  his  residence, 
but  only  in  the  district  where  the 
crime  was  committed.  Haas  v.  Henkel, 
216  U.  S.  462,  473,  30  Sup.  Ct.  249,  54 
L.  ed.  569. 

[c]  Requiring  or  Permitting  Laborer 
To  Work  More  Than  Eight  Hours. 
See  United  States  r.  Sheridan-Kirk 
Contract  Co.,  149  Fed.  809. 

67.  Const.,  Art.  Ill,  §  2;  Barrett  t". 
United  States,  169  U.  S.  218,  18  Sup. 
Ct.  327,  42  L.  ed.  723;  Jones  v.  United 
States,  137  U.  S.  202,  211,  11  Sup.  Ct. 
80,  34  L.  ed.  691;  United  States  v. 
Dawson,  15  How.  (U.  S.)  467,  489,  14 
L.  ed.  775. 

68.  Act  Mar.  3,  1911,  §  41,  36  St.  at 
L.  1100,  Comp.  St.,  1916,  §  1023.  See 
United  States  v.  Arwo,  19  Wall.  (U.  S.) 
486,  22  L.  ed.  67;  Miller  f.  United 
States,  242  Fed.  907,  155  C.  C.  A.  495, 
L.  R.  A.  1918A,  545,  certiorari  denied 
in  245  U.  S.  660,  38  Sup.  Ct.  61,  62  L. 
ed.  535;  United  States  v.  Newark 
Meadows  Imp.  Co.,  173  Fed.  426. 

[a]  This  proTision  applies  to  a 
murder  committed  on  any  land  within 
the  exclusive  jurisdiction  of  the  United 
States,  and  not  within  any  judicial 
district,  as  well  as  murder  committed 
on  the  high  seas.  Jones  v.  United 
States,  137  U.  S.  202,  21^,  11  Sup.  Ct. 
80,  34  L.  ed.  691. 

fb]  Offenses  Committed  in  Ter- 
ritories. —  This  provision  does  not  ap- 


I  ply  to  offenses  committed  in  territories, 
where  there  are  regular  courts  estab- 
lished which  are  competent  to  try  the 
accused.  Ex  parte  Bollman,  4  Cranch 
(U.  S.)   75,  136,  2  L.  ed.  554. 

fc]  "Brought"  means  brought 
while  under  arrest  and  does  not  cover 
a  district  to  which  the  accused  may 
have  gone  before  being  apprehended. 
Kerr  v.  Shine,  136  Fed.  61,  69  C.  C.  A. 
69.  See  United  States  v.  Townsend,  219 
Fed.  761. 

69.  Act  Mar.  3,  1911,  §  42,  36  St.  at 
L.  1100,  Comp.  St.  1916,  §  1024.  See 
United  States  v.  Freeman,  239  U.  S. 
117,  36  Sup.  Ct.  32,  60  L.  ed.  172  (ship- 
ping intoxicating  liquors);  Burton  v. 
United  States,  196  U.  S.  283,  304,  25 
Sup.  Ct.  243,  49  L.  ed.  482;  Putnam  v. 
United  States,  162  U.  S.  687,  16  Sup. 
Ct.  923,  40  L.  ed.  1118;  Salas  v.  United 
States,  234  Fed.  842,  148  C.  C.  A.  440. 

[a]  Where  an  offense  is  begun  by 
the  mailing  of  a  letter  in  one  district 
and  completed  by  the  receipt  of  it  in 
another,  the  offender  may  be  tried  and 
punished  in  either.     Benson  v.  Henkel, 

198  U.  S.  1,  15,  25  Sup.  Ct.  569,  49  L. 
ed.  919;  In  re  Palliser,  136  U.  S.  256, 
10  Sup.  Ct.  1034,  34  L.  ed.  514. 

[b]  Interstate  Commerce  Act. — Con- 
tinuing Offenses.  —  See  Armour  Pack- 
ing Co.  V.  United  States,  209  U.  S.  56, 
28  Sup.  Ct.  428,  52  L.  ed.  681;  New 
Tork  Cent.  &  H.  R.  R.  Co.  v.  United 
States,  166  Fed.  267,  92  C.  C.  A.  331; 
United  States  r.  Fowkes,  53  Fed.  13,  3 
C.  C.  A.  394. 

70.  Brown  v.  Elliott,  225  U.  S.  392, 
32  Sup.  Ct.  812,  56  L.  ed.  1136;  Hyde 
V.  United  States,  225  U.  S.  347,  32  Sup. 
Ct.  793,  56  L.  ed.  1114,  Ann.  Cas.  1914A, 
614.  See  also  Gavon  v.  McCarthy  (U. 
S.),  40   Sup.   Ct.  244;      Hvde   f.   Shine, 

199  U.  S.  62,  25  Sup.  Ct.  760,  50  L. 
ed  90;  Gretsch  v.  United  States,  242 
Fed.   897,   155   C.   C.   A.   485;      Shea  t?. 
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tricts,  there  must  be  an  election  as  to  where  he  shall  be  tried."  The 
place  within  a  judicial  district  where  trials  shall  be  had  depends  entire- 
ly on  the  statutes  upon  the  subject."  Where  a  district  contains  more 
than  one  division,  all  prosecutions  for  crimes  or  offenses  must  be  had  in 
the  division  where  the  same  were  committed,"  unless  the  court,  or  the 
judge  thereof,  upon  application  of  the  defendant,  shall  order  the  cause 
to  be  transferred  for  prosecution  to  another  division  of  the  district.'* 
The  trial  of  offenses  punishable  with  death  is  required  to  be  had  in  the 
county  where  the  offense  was  conunitted,  if  that  can  be  done  without 
great  inconvenience.'" 

N.  Where  a  State  Contains  More  Than  One  District.  —  If  a  state 
contains  more  than  one  district,  suits  not  of  a  local  nature  against  a 
single  defendant,  who  is  an  inhabitant  of  such  state,  must  be  brought 
in  the  district  where  he  resides ;  '•  but  if  there  are  two  or  more  defend- 
ants, residing  in  different  districts  of  the  state,  it  may  be  brought  in 
either  district,  and  a  duplicate  writ  may  be  issued  against  the  defend- 
ants, directed  to  the  marshal  of  any  other  district  in  which  any  defend- 
ant resides."  A  corporation  is  ordinarily  deemed  to  be  an  inhabitant 
of  the  district  in  which  it  has  its  principal  place  of  business"  and  head- 


United  States,  236  Fed.  97,  149  C.  C. 
A.  308;  United  States  f.  Wells,  192 
Fed.  870,  113  C.  C.  A.  194;  United 
States  f.  Campbell,  179  Fed.  762. 

71.  Haas  v.  Henkel,  216  U.  S.  462, 
474,  30  Sup.  Ct.  249,  54  L.  ed.  569. 

72.  Barrett  v.  United  States,  169  U. 
S.  218,  18  Sup.  Ct.  327,  42  L.  ed.  723. 

73.  Act  Mar.  3,  1911,  c.  231,  §  53, 
36  St.  at  L.  1101,  Comp.  St.  1916, 
§  1035.  See  Post  v.  United  States,  161 
U.  S.  583,  16  Sup.  Ct.  611,  40  L.  ed. 
816;  United  States  v.  Chennault,  230 
Fed.  942;  United  States  v.  Sutherland, 
214  Fed.  320. 

[a]  "Courts  may  be  required  to  be 
held  at  different  places  in  a  judicial 
district,  and  prosecutions  for  offenses 
committed  in  certain  counties  may  be 
required  to  be  tried,  and  recognizances 
to  be  returned  at  each  place,  but  this 
does  not  affect  the  power  of  the  grand 
jury  sitting  at  either  place  to  present 
indictments  for  offenses  committed 
anywhere  within  the  district."  Barrett 
V.  United  States,  169  U.  S.  218,  18  Sup. 
Ct.  327,  42  L.  ed.  723.  To  the  same  ef- 
fect, Logan  V.  United  States,  144  U.  S. 
263,  297,  12  Sup.  Ct.  617,  36  L.  ed. 
429. 

74.  See  act  cited  in  preceding  note. 

75.  Act  March  3,  1911,  c.  231,  §  40, 
36  St.  at  L.  1100,  Comp.  St.,  1916, 
§  1022.  See  Eosencrans  v.  United 
States,  165  U.  S.  257,  260,  17  Sup.  Ct. 
302,  41  L.   ed.   708;      Case   of  Fries,  3 
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Dall.  515,  9  Fed.  Cas.  No.  5,126. 

76.  Act  March  3,  1911,  c.  231,  §  52, 
36  St.  at  L.  1101,  Comp.  St.,  1916, 
§  1034,  this  provision  supersedes  Kev. 
St.  §  740,  which  contained  substantial- 
ly the  same  provision  as  to  the  circuit 
and  district  courts,  and  which  is  ex- 
pressly repealed,  by  §  297  of  the  code. 
See  Hills  v.  F.  D.  McKinniss  Co.,  188 
Fed.  1012;  Doseher  v.  United  States 
Pipe  Line  Co.,  185  Fed.  959. 

77.  Se©  act  cited  in  preceding  note, 
and  Matter  of  Dunn,  212  U.  S.  374, 
388,  29  Sup.  Ct.  299,  53  L.  ed.  558, 
(construing  a  similar  provision  of  an 
earlier  statute  relating  to  judicial  dis- 
tricts in  Texas);  Primos  Chemical  Co. 
V.  Fulton  Steel  Corp.,  254  Fed,  454; 
Bank  of  Commerce  &  Trust  v.  McAr- 
thur,  248  Fed.  138;  Dudley  v.  Hawk- 
ins, 239  Fed.  386;  Doseher  v.  United 
States  Pipe  Line  Co.,  185  Fed.  959. 

[a]  Infringement  of  Patents.  —  This 
section  has  no  application  to  suits  for 
the  infringement  of  patents,  but  such 
suits  are  governed  wholly  by  §  48. 
Cheaham  Elec.  Switching  Device  Co.  v. 
Transit  Devel.  Co.,  191  Fed.  727. 

78.  Lemon  v.  Imperial  Window 
Glass  Co.,  199  Fed.  927;  Weed  v. 
Centre  &  C.  St.  E.  Co.,  132  Fed.  151. 
See  Colosino  v.  Pittsburgh  &  L.  E.  E. 
Co.,  210  Fed.  550.  But  see  Peale  v. 
Marian  Coal  Co.,  172  Fed.  639;  Zam- 
brino  v.  Galveston,  H.  &  S.  A.  E.  Co., 
38  Fed.  449. 
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quarters,   or  in  which   its  duly   appointed   attorney  in   fact   has  his 

personal  residence." 

Subject-Matter  in  Two  Districts.—  Any  suit  of  a  local  nature,  at  law 
or  in  equity,  where  the  land  or  other  subject-matter  of  a  fixed  character 
lies  partly  in  one  district  and  partly  in  another,  within  the  same  state, 
may  be  brought  in  either  district.'" 

0.  Where  a  District  Contains  More  Than  One  DmsiON.  —  when 
a  district  contains  more  than  one  division,  every  suit  not  of  a  local 
nature  against  a  single  defendant  must  be  brought  in  the  division 


fa]  A  corporation  created  by  the 
laws  of  a  state  in  which  there  are  two 
judicial  districts  is  to  be  considered 
an  inhabitant  of  that  district  in  which 
Its  general  oflSces  are  situated,  and  in 
which  its  general  business,  as  distin- 
guished from  its  local  business,  is  done. 
It  is  not  to  be  regarded  as  an  inhabi- 
tant of  every  district  of  the  state,  or  of 
every  district  in  which  it  does  busi- 
ness. Galveston,  H.  &  S.  A.  R.  Co.  v. 
Gonzales,  151  U.  S.  496,  503,  14  Sup. 
Ct.  401,  38  L.  ed.  24S. 

[b]  A  railroad  corporation  is  an  in- 
habitant of  the  district  where  it  has 
its  headquarters  and  general  offices, 
though  its  road  runs  through  other  dis- 
tricts. Galveston,  H.  &  S.  A,  R.  Co.  v. 
Gonzales,  151  U.  S.  496,  507,  14  Sup. 
Ct.  401,  38  L.  ed.  248. 

[c]  A  corporation  created  by  an  act 
of  congress  will  be  regarded  as  a  resi- 
dent of  the  district  in  which  it  has  its 
general  offices.  Matter  of  Dunn,  212 
U.  S.  374,  388,  29  Sup.  Ct.  299,  53  L. 
ed.  558.  See  A.  L.  Wolfif  &  Co.  v.  Choc- 
taw, O.  &  G.  R.  Co.,  133  Fed.  601. 
Ccympare  supra,  III,  C. 

79.     See   infra,  this  note. 

[a]  In  view  of  the  statutes  of 
West  Virginia  on  the  subject,  requir- 
ing non-resident  domestic  corporations 
to  fix  the  place  of  their  residence  with- 
in the  state  by  appointing  an  attorney 
resident  in  some  one  of  its  counties, 
wherein  the  power  of  his  appointment 
must  be  recorded,  the  personal  resi- 
dence of  an  attorney  so  appointed  de- 
termines the  residence  of  such  a  cor- 
poration as  between  the  two  districts 
into  which  that  state  is  divided.  If  no 
such  attorney  is  appointed,  such  a  cor- 
poration may  be  sued  in  either  of  said 
districts.  That  such  corporation  has 
complied  with  the  law  requiring  it  to 
appoint  the  state  auditor  its  attorney 
to  accept  service  of  process  does  not 
require  the  action  to  be  brought  in  the 


district  of  the  auditor's  official  resi- 
dence. Lemon  t*.  Imperial  Window 
Glass  Co.,  199  Fed.  927. 

80.  Act  Mar.  3,  1911,  c.  231,  §  55,  3© 
St.  at  L.  1102,  Comp.  St.,  1916,  §  1037. 

[a]  Meaning  of  Subject  Matter. 
"This  means,  of  course,  the  land  and 
buildings  thereon  which,  as  here,  is 
the  subject-matter  of  the  suit,  or,  if 
there  be  no  land,  when  the  subject- 
matter  is  of  a  fixed  character,  such  as 
fixtures,  attached  to  real  estate,  or 
buildings,  or  structures  rightfully 
erected  on  land  not  owned  by  the 
party,  and  which  may  be  removed  by 
the  party  erecting  them.  In  such  a 
case  the  suit  may  be  brought  in  either 
district  of  the  state  where  such  prop- 
erty— 'subject-matter' — is  in  part  situ- 
ated. Primos  Chemical  Co.  v.  Fulton 
Steel  Corporation,  254  Fed.  454,  459. 

[b]  Money  deposited  is  not  "prop- 
erty of  a  fixed  character."  It  becomes 
the  property  of  the  bank  which  be- 
comes the  creditor  of  the  depositor. 
Primos  Chemical  Co.  v.  Fulton  Steel 
Corp.,   254   Fed.   454. 

[c]  A  suit  for  the  appointment  of 
a  receiver  for  a  railroad  company  may 
be  brought  in  any  district  through 
which  the  road  runs,  and  this  is  true 
though  a  state  statute  requires  actions 
against  such  companies  to  be  brought 
in  the  county  where  the  defendant's 
principal  offices  are  located.  East  Tenn,, 
V.  &  G.  R.  Co.  f.  Atlanta  &  F.  R.  Co., 
49  Fed.  608,  15  L.  R.  A.  109. 

[d]  Where  a  leasehold  interest  be- 
longing to  defendant  corporation  is 
fixed  property  in  the  district,  the  cred- 
itors' suit  against  the  corporation  is 
properly  brought  there,  and  the  receiv- 
ers appointed  have  full  jurisdiction 
over  all  the  property  in  the  circuit. 
Primos  Chemical  Co.  f.  Fulton  Steel 
Corporation,  255  Fed.  427. 
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where  he  resides."  If  there  are  two  or  more  defendants  rosidinpr  in 
different  divisions  of  a  district,  the  suit  may  be  brought  in  cither  divi- 
sion." Suits  removed  from  state  courts  to  the  federal  district  court 
must  be  removed  to  the  district  court  in  the  division  in  which  the 
county  is  situated  from  which  the  removal  is  made." 

Criminal  prosecutions  must  be  had  in  the  division  where  the  offense 
was  committed.** 

P.  Objections  and  Waiver  Thereof.  —  A  party  sued  in  the  wrong 
district,  who  does  not  waive  the  objection,  may  of  right  appear  specially 
and  object  to  the  jurisdiction  of  the  court."  He  cannot  be  compelled 
to  waive  the  objection,  and  any  rule  of  a  federal  court  which  seeks  to 
compel  a  waiver  is  unauthorized  by  law  and  void.*"  So,  too,  a  state 
statute  making  an  appearance  for  the  sole  purpose  of  objecting  to  the 
jurisdiction  a  waiver  of  immunity  from  jurisdiction  by  reason  of  non- 
residence  has  no  application  in  actions  in  the  federal  courts  of  that 
state.^^  The  objecton  that  a  suit  or  action  has  been  removed  to  the 
wrong  district  may  properly  be  taken  by  motion  to  remand.^^  There  is 
a  conflict  of  authority  as  to  whether  an  alien  plaintiff  has  any  standing 
to  object  that  a  suit  or  action  has  been  removed  to  a  district  of  which 
the  defendant  is  not  an  inhabitant.*" 


81.  Act  Mar.  3,  1911,  c.  231,  §53, 
86  St.  at  L.  1101,  Conip.  St.,  1916, 
§  1035.  See  International  Bank  & 
Trust  Co.  V.  Scott,  159  Fed.  58,  86 
C.  C.  A.  248. 

[a]  Where  the  suit  is  hrought  in 
the  district  in  which  plaintiff  resides, 
the  provision  has  no  application.  And, 
■whore  diversity  of  citizenship  exists, 
the  plaintiff  may  bring  his  suit  in  any 
division  of  the  district  in  which  the 
plaintiff  is  a  resident  in  which  the  de- 
fendant may  be  found  and  served  with 
process.  Eeich  v.  Tennessee  Copper 
Co.,  209  Fed.  880.  See  McCullough  v. 
United  Grocers'  Corp.,  247  Fed.  880. 
Compare  Dinzy  v.  Illinois  Cent.  E.  Co., 
61  Fed.  49. 

82.  See  act  cited  in  preceding  note. 

83.  See  act  referred  to  in  preceding 
note,  and  the  title  "Kemoval  of  Caus- 
es." 

84.  See  supra,  III,  L. 

85.  Davidson  Bros.  Marble  Co.  v. 
United  States,  213  U.  S.  10,  29  Sup. 
Ct.  324,  53  L.  ed.  675;  Primes  Chem- 
ical Co.  V.  Fulton  Steel  Corporation,  255 
Fed.  427;  Budris  v.  Consolidation  Coal 
Co.,'  251  Fed.  673;  Simpson  v.  Geary, 
204  Fed.  507. 

[a]  By  plea  to  the  jurisdiction. 
Camp  V.  Gress,  250  U.  S.  308,  39  Sup. 
Ct.  478,  63  L.  ed.  997. 

86.  See  infra,  this  note. 

[a]      A  rule  requiring   a  person  ap- 
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pearing  specially  to  challenge  the  juris- 
diction to  agree  that  he  will  appear 
generally  if  the  objection  is  overruled, 
and  providing  that  unless  he  so  agrees 
the  appearance  shall  be  deemed  a  gen- 
eral one,  is  inconsistent  with  the  stat- 
ute in  that  it  impairs  the  right  of  a 
party  whose  objection  to  the  jurisdic- 
tion is  overruled  to  appeal  to  the  su- 
preme court.  Davidson  Bros.  Marble 
Co.  V.  United  States,  213  U.  S.  10,  29 
Sup.  Ct.  324,  53  L.  ed.  675. 

87.  Galveston,  H.  &  S.  A.  E.  Co.  v. 
Gonzales,  151  U.  S.  496,  14  Sup.  Ct. 
401,  38  L.  ed.  248;  Mexican  Cent.  E. 
Co.  V.  Pinkney,  149  U.  S.  194,  203,  13 
Sup.  Ct.  859,  37  L.  ed.  699;  Southern 
Pac.  Co.  V.  Denton,  146  U.  S.  202,  13 
Sup.  Ct.  44,  36  L.  ed.  942. 

88.  Turk  v.  Illinois  Cent.  E.  Co., 
193  Fed.  252.  See  the  title  *'E.emoval 
of  Causes." 

89.  See  infra,  this  note,  and  Guar- 
anty Trust  Co.  V.  McCabe,  250  Fed. 
699,  163  C.  C.  A.  31. 

[a]  The  following  cases  hold  that 
the  court  has  jurisdiction  under  such 
circumstances,  regardless  of  the  plain- 
tiff's consent,  and  that  it  will  not  re- 
mand the  case  on  his  motion.  Smellie 
V.  Southern  Pac.  Co.,  197  Fed.  641; 
H.  J.  Decker,  Jr.,  &  Co.  v.  Southern  E. 
Co.,  189  Fed.  224;  Bagenas  r.  South- 
ern Pac.  Co.,  180  Fed.  887;  Barlow  v. 
Chicago  &  N.  W.  E.  Co.,  164  Fed.  765, 
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In  equity  cases  the  objection  may  be  taken  by  plea.'" 

In  actions  at  law  the  state  practice  is  generally  controlling.'^ 

Waiver.  -  The  right  to  be  sued  in  a  particular  district,^^  qj.  jq  a  par- 


172  Fed.  513;    Iowa  Lillooet  Gold  Min. 
Co.  V.  Bliss,  144  Fed.  446. 

fb]  The  following  cases  hold  that 
the  court  has  no  jurisdiction  under 
such  circumstant'es  without  the  plain- 
tiff's consent,  and  that  it  will  remand 
the  case  on  the  plaintiff's  motion. 
Guaranty  Trust  Co.  v.  MeCabe,  250  Fed. 
699,  163*^  C.  C.  A.  31  (certiorari  denied 
in  247  U.  S.  505,  38  Sup.  Ct.  427,  62 
L.  ed.  1240);  Sagara  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  189  Fed.  220;  Odhner  v. 
Northern  Pac.  R.  Co.,  188  Fed.  507; 
Mahopoulus  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  167  Fed.  165. 

[c]  Position  of  Supreme  Court. 
(1)  In  Matter  of  Tobin,  214  U.  S.  50(3, 
29  Sup.  Ct.  702,  53  L.  ed.  1061,  the 
supreme  court,  in  a  per  curiam  opinion, 
and  without  stating  its  reasons,  refused 
leave  to  plaintiff  to  file  a  petition  for 
a  writ  of  mandamus  to  compel  a  judge 
of  the  circuit  court  to  remand  a  case 
brought  by  an  alien  plaintiff  in  a  dis- 
trict of  which  defendant  was  not  a 
resident  or  citizen,  plaintiff  contending 
that  under  such  circumstances  the  cir- 
cuit court  could  not  take  jurisdiction 
without  its  consent.  In  //;  re  Nicola, 
218  U.  S.  6GS,  31  Sup.  Ct.  228,  54  L.  ed. 
1203,  a  similar  petition  was  denied  on 
authority  of  the  Tobin  case,  without 
opinion.  (2)  In  Sagara  r.  Chicago,  R. 
I.  &  P.  R.  Co.,  189  Fed.  220,  it  is  said 
that  the  Tobin  and  Nicola  cases  are  not 
authority  that  the  plaintiff  has  no  right 
to  object  under  such  circumstances,  but 
merely  apply  the  rule  that  mandamus 
will  not  issue  to  compel  a  court  to  re- 
mand a  cause  after  it  has  denied  a 
motion  to  remand,  and  that  the  writ 
cannot  be  used  to  perform  the  oflBce  of 
a  writ  of  error.  A  similar  view  waa 
entertained  bv  the  court  in  Odhner  v. 
Northern  Pac.  R.  Co.,  188  Fed.  507. 
(3)  In  H.  J,  Decker,  Jr.,  &  Co.,  v. 
Southern  R.  Co.,  189  Fed.  224,  and 
Bagenas  v.  Southern  Pac.  Co.,  180  Fed. 
887,  the  Tobin  case  was  regarded  as 
holding  that  the  alien  plaintiff  had  no 
standing  to  object  under  such  circum- 
stances. The  opinion  in  Smellie  v. 
Southern  Pac.  Co.,  197  Fed.  641,  does 
not  (4)  refer  to  the  Tobin  and  Nicola 
cases  but  the  decision  is  based  on  and 
follows  the   Decker  case   and   the   case 


of  Barlow  v.  Chicago  &  N.  W.  R.  Co., 
164  Fed.  765,  172  Fed.  513,  the  latter 
of  which  was  decided  before  the  Tobin 
and  Nicola  cases.  (5)  In  Fribourg  v. 
Pullman  Co.,  176  Fed.  981,  9S5,  the 
Tobin  case  was  said  to  be  in  harmony 
with   the   Barlow   case. 

90.  See  generally  the  title  "Pleas 
in  Equity." 

[a]  By  Plea  to  the  Jurisdiction, 
Macon  Grocery  Co.  r.  Atlantic  C.  L.  R. 
Co.,  215  U.  S.  501,  30  Sup.  Ct.  184,  54= 
L.  ed.  300. 

91.  See  infra,  IV,  D,  2,  and  the 
titlos    "Jurisdiction;"    "Venue." 

92.  Camp  r.  Gress,  250  U.  S.  308, 
?.0  Sup.  Ct.  47S,  63  L.  ed.  997;  Thames 
&  M.  Marine  Ins.  Co.  f.  United  States, 
237  U.  S.  19,  35  Sup.  Ct.  496,  59  L.  ed. 
821,  Ann.  Cas.  1915D,  1087;  United 
States  f.  Hvoslef,  237  U.  S.  1,  35  Sup. 
Ct.  459,  59  L.  ed.  813,  Ann.  Cas.  1916A, 
286;  Johnson  V.  Gearlds,  234  U.  S. 
422,  34  Sup.  Ct.  794,  58  L.  cd.  1383; 
Kreigh  v.  Westinghouse,  Church,  Kerr 
&  Co.,  214  U.  S.  249,  29  Sup.  Ct.  619, 
53  L.  ed.  984;  Western  Loan  &  Sav. 
Co.  f.  Colorado  Smelting  &  Min.  Co., 
212  U.  S.  556,  29  Sup.  Ct.  686,  53  L.  ed. 
650;  Ingersoll  v.  Coram,  211  U.  S. 
335,  29  Sup.  Ct.  92,  53  L.  ed.  208; 
Western  Loan  &  Sav.  Co.  v.  Butte  &  B. 
Consol.  Min.  Co.,  210  U.  S.  368,  28  Sup. 
Ct.  720,  52  L.  ed.  1101;  In  re  Moore, 
209  U.  S.  491,  28  Sup.  Ct.  585,  706,  52 
L.  ed.  904  (and  cases  cited);  Interior 
Constr.  &  Improv.  Co.  v.  Gibney,  160 
U.  S.  217,  16  Sup.  Ct.  272,  40  L.  ed. 
401;  Central  Trust  Co.  v.  McGeorge, 
151  U.  S.  129,  132,  14  Sup.  Ct.  286,  38 
L.  ed.  98;  Southern  Pac.  Co.  v.  Den- 
ton, 146  U.  S.  202,  13  Sup.  Ct.  44,  36 
L.  ed.  942;  St.  Louis  &  S.  F.  R.  Co.  r. 
McBride,  141  U.  S.  127,  131,  11  Sup. 
Ct.  982,  35  L.  ed.  659;  Ex  parte  Schol- 
lenberger,  96  U.  S.  369,  24  L.  ed.  853; 
Kendall  v.  United  States,  12  Pet.  (U. 
S.)  524,  623,  9  L.  ed.  1181;  Lehigh 
Valley  Coal  Co.  v.  Lazuaskine  (C.  C. 
A.),  256  Fed.  93;  United  States  v. 
New  York  &  O.  S.  S.  Co.,  216  Fed.  61, 
132  C.  C.  A.  305;  Eldorado  Coal  & 
Mining  Co.  v.  Mariotti,  215  Fed.  51,  131 
C.  C.  A.  359;  Northwestern  Lumber 
Co.  V.  Cizen,  196  Fed.  454,  116  C.  C.  A. 
228;    Texas  Co.  v.  Central  Fuel  Oil  Co., 
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ticular  division  of  a  district,^^  is  a  personal  privilege  which  may  be 
waived.  It  is  waived  by  failing  to  make  it  at  the  proper  Wmo,"*  by  a 
general  appearance,"  or  by  appearing  and  pleading  to  the  merits  of 


194  Fed.  1,  114  C.  C.  A.  21;  Atchison, 
T.  &  S.  F.  R.  Co.  I'.  Gilliland,  193  Fed. 
608,  113  C.  C.  A.  476;  Erie  R.  Co.  f. 
Kennedy,  191  Fed.  332,  112  C.  C.  A.  76; 
Southern  Pac.  Co.  v.  Arlington  Heights 
Fruit  Co.,  191  Fed.  101,  111  C.  C.  A. 
581  (reversing  175  Fed.  141);  Katalla 
Co.  V.  Rones,  186  Fed.  30,  108  C.  C.  A. 
132;  McPhee  &  McGinnity  Co.  f.  Union 
Pac.  R.  Co.,  158  Fed.  5,  87  C.  C.  A. 
619;  Utah-Nevada  Co.  v.  De  Lamar, 
133  Fed.  113,  66  C.  C.  A.  179;  Primes 
Chemical  Co.  v.  Fulton  Steel  Corpora- 
tion, 255  Fed.  427. 

[a]  "The  statute  Is  In  no  sens© 
jurisdictional.  The  plaintiff  has  the 
legal  right  to  bring  his  action  in  any 
district  in  the  United  States  other  than 
■where  Taoth  are  citizens  of  the  same 
state.  And  there,  in  the  event  of  law- 
ful service,  the  case  will  go  to  a  valid 
judgment,  unless  the  defendant  timely 
objects  to  plaintiff  maintaining  the 
case  in  a  district  other  than  where 
either  the  one  or  other  party  resides. 
It  is  a  mere  privilege  that  the  defend- 
ant can  waive  or  timely  protest 
against."  Bogue  t?.  Chicago,  B.  &  Q. 
R.  Co.,  193  Fed.  728.  See  also  East 
Tenn.,  V.  &  G.  R.  Co.  v.  Atlanta  &  F. 
R.  Co.,  49  Fed.  608.  The  matter  is 
one  of  venue  rather  than  jurisdiction. 
Tate  V.  Baugh,  252  Fed.  317. 

[b]  By  Objecting  on  Other  Grounds. 
Cricket  Steamship  Co.  v.  Parry  (C.  C. 
A.),  263  Fed.  523. 

[c]  Cannot  be  urged  (1)  by  resident 
co-defendants  (Camp  v.  Gres.g.  250  U.  S. 
308,  39  Sup.  Ct.  478,  63  L.  ed.  997),  but 
(2)  lack  of  an  indispensable  party  de- 
fendant may  nevertheless  defeat  the 
action  where  the  indispensable  non- 
resident party  refuses  to  waive  his 
privilege.     Camp  v.  Gress,  supra. 

[d]  The  United  States  may  waive 
the  requirement  of  the  statute  that 
suits  upon  claims  against  it  be  brought 
in  the  district  of  the  plaintiff's  resi- 
dence. United  States  t\  Hvoslef,  237 
U.  S.  1,  35  Sup.  Ct.  459,  59  L.  ed.  813, 
Ann.  Cas.  1916A,  286. 

93.  International  Bank  &  Trust 
Co.,  159  Fed.  58,  86  C.  C.  A.  248;  Page 
V.  Chillicothe,  6  Fed.  599. 

94.  Thames  &  M.  Marine  Ins.  Co.  v. 
United  States,  237  U.  S.  19,  35  Sup.  Ct. 
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496,  59  L.  ed.  821,  Ann.  Cas.  1915D, 
1087;  Detroit  Trust  Co.  v.  Pontiac 
Savings  Bank,  237  U.  S.  186,  35  Sup. 
Ct.  509,  59  L.  ed.  907;  Johnson  f. 
Gearlds,  234  U.  S.  422,  34  Sup.  Ct.  794, 

58  L.  ed.  1383;  Ingcrsoll  v.  Coram, 
211  U.  S.  335,  29  Sup.  Ct.  92,  53  L.  ed. 
208;  Smellie  r.  Southern  Pac.  Co.,  197 
Fed.  641;  Barlow  r.  Chicago  &  X.  W. 
R.  Co.,   172  Fed.   513,   164   Fed.   765. 

[a]  Unless  raised  at  the  first  op- 
portunity calling  for  election  between 
insisting  on  the  objection  or  taking 
inconsistent  action.  Erie  R.  Co.  v.  Ken- 
nedy, 191  Fed.  332,  112  C.  C.  A.  76. 

95.  Detroit  Trust  Co.  v.  Pontiac 
Savings  Bank,  237  U.  S.  186,  35  Sup. 
Ct.  509,  59  L.  ed.  907;  Thames  &  M. 
Marine  Ins.  Co.  v.  United  States,  237 
U.  S.  19,  35  Sup.  Ct.  496,  59  L.  ed.  821, 
Ann.  Cas.  1915D,  1087;  United  States 
f.  Hvoslef,  237  U.  S.  1,  35  Sup.  Ct.  459, 

59  L.  ed.  813,  Ann.  Cas.  1916A,  286; 
Johnson  v.  Gearlds,  234  U.  S.  422,  34 
Sup.  Ct.  794,  58  L.  ed.  1383;  Interior 
Constr.  &  Improv.  Co.  v.  Gibney,  160 
U.  S.  217,  16  Sup.  Ct.  272,  40  L.  ed. 
401;  Southern  Pac.  Co.  r.  Denton,  146 
U.  S.  202,  13  Sup.  Ct.  44,  36  L.  ed. 
942;  Lehigh  Valley  Coal  Co.  v.  Yen- 
savage,  218  Fed.  547,  134  C.  C.  A.  275; 
United  States  v.  New  York  &  O.  S.  S. 
Co..  216  Fed.  61,  132  C.  C.  A.  305; 
Rowland  Pulp  &  Paper  Co.  f.  Alfreds, 
179  Fed.  482,  103  C.  C.  A.  62;  Van 
Dorcn  f.  Pennsylvania  R.  Co.,  93  Fed. 
260,  35  C.  C.  A.  282;  Primos  Chemical 
Co.  V.  Fulton  Steel  Corporation,  255 
Fed.  427;  Cincinnati,  H.  &  D.  Ry.  Co. 
v.  Orr,  215  Fed.  261;  Simpson  v.  Geary, 
204  Fed.  507;  Gearlds  f.  Johnson,  183 
Fed.  611;  Irving  v.  Joint  Dist.  Coun- 
cil, etc.,  180  Fed.  896;  Dulles  v.  H.  D. 
Crippen  Mfg.  Co.,  156  Fed.  706;  Iowa 
Lillooet  Gold  Min.  Co.  v.  Bliss,  144  Fed. 
446;     Grove  V.  Grove,  93  Fed.  865. 

[a]  But  where  a  different  plaintiff 
has  been  substituted  after  defendant 's 
general  appearance,  such  appearance 
does  not  constitute  a  waiver  of  defend- 
ant's right  not  to  be  sued  by  the  sub- 
stituted plaintiff  in  that  district.  Le- 
high Valley  Coal  Co.  v.  Lazuaskine  (C. 
C.  A.),  256  Fed.  93. 

[b]  Where  a  corporation  voluntarily 
appears  In  a  creditor's  suit  against  it, 


UNITED  STATES  COURTS 


467 


tho  c.nse,®*  as  by  interposing  a  general  demurrer,*^  or  a  motion  to  dis- 
miss on  the  merits.^8  It  is  not  waived  by  acknowledging  service  of  sum- 
mons,®^ or  by  a  special  appearance  for  the  purpose  of  objecting  to  the 
jurisdiction,^  nor  by  answering  to  the  merits  after  such  an  objection  has 
been  overruled,^  nor  by  combining  objections  to  the  venue  and  to  the 
jurisdiction  of  the  court  over  the  subject  matter.^ 

A  plaintiff  who  institutes  suit  in  a  particular  district  cannot  there- 
after object  to  the  venue.* 

The  plaintiff  may  waive  the  objection  that  a  suit  commenced  in  the 
state  court  has  been  removed  to  the  wrong  district  by  the  defendant,' 
and  does  so  by  any  acts  evidencing  an  intention  to  accept  the  juris- 
diction of  the  court.'    A  party  on  whose  petition  a  case  is  removed  to 


certain  creditors  cannot  question  the 
.iurisdiotion  of  the  district  court  on  the 
ground  that  the  corporation  is  a  non- 
resident of  the  district.  Primos  Chem- 
ical Co.  r.  Fulton  Steel  Corporation, 
255  Fed.  427. 

96.  United  States  v.  Hvoslef,  237 
U.  S.  1,  35  Sup.  Ct.  459,  59  L.  ed.  813, 
Ann.  Cas.  191GA.  2S6;  Detroit  Trust 
Co.  f.  Pontiac  Saving's  Bank,  237  U. 
8.  186,  35  Sup.  Ct.  509,  59  L.  ed.  907; 
Western  Loan  &  Sav.  Co.  v.  Colorado 
Smelting  &  Min.  Co.,  212  U.  S.  556,  29 
Sup.  Ct.  6S6,  53  L.  ed.  650;  Western 
Loan  &  Sav.  Co.  r.  Butte  «S:  B.  Consol. 
Min.  Co.,  210  U.  S.  368,  28  Sup.  Ct.  720, 
52  L.  ed.  1101;  Texas  &  P.  R.  Co.  v. 
Saunders,  151  IT.  S.  105,  14  Sup.  Ct. 
257,  38  L.  ed.  90;  Xorthwestern  Lumb. 
Co.  V.  Cizcn,  106  Fed.  454,  116  C.  C.  A. 
228;  Detroit  Trust  Co.  v.  Pontiac  Sav. 
Bank,  196  Fed.  29,  115  C.  C.  A.  663; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Gilli- 
land,  193  Fed.  608,  113  C.  C.  A.  476; 
United  States  Gvpsum  Co.  r.  Sliwi- 
enska,  106  C.  C."A.   38,  183  Fed.  688. 

[a]  By  appearing  and  prosecuting 
a  motion  to  vacate  an  order  appointing 
an  ancillary  receiver  on  grounds  going 
to  the  merits  as  well  as  to  the  juris- 
diction. Bluefields  S.  S.  Co.  v.  Steele, 
184  Fed.  584,  106  C.  C.   A.  564. 

[b]  By  filing  an  affidavit  of  defense 
which  contained  an  objection  to  the 
jurisdiction  and  defenses  on  the  merits. 
Title  Guaranty  &  Surety  Co.  v.  United 
States.  187  Fed.  98,  109  C  C.  A.  106, 
affirming   182  Fed.  240. 

97.  Thames  &  M.  Marine  Ins.  Co.  i". 
United  States,  237  U.  S.  19,  35  Sup.  Ct. 
Ct.  496,  59  L.  ed,  821,  Ann.  Cas.  1915D, 
1087;  Western  Loan  &  Sav.  Co.  v. 
Colorado  Smelting  &  Min.  Co.,  212  U. 
S.  556,  29  Sup.  Ct.  686,  53  L.  ed.  650; 
Western  Loan   &  Sav.   Co.   v.  Butte  & 


Boston  Consol.  Min.  Co.,  210  U.  S.  368, 
28  Sup.  Ct.  720,  52  L.  ed.  1101;  El- 
dorado Coal  &  Mining  Co.  v.  Mariotti, 
215  Fed.  51,  131   C.  C.  A.  359. 

[a]  A  Demurrer  for  Want  of  Jurlft- 
diction  and  for  Failure  To  State  a  Cause 
of  Action.  —  St.  Louis  &  S.  F.  K.  Co. 
r.  McBride,  141  U.  S.  127,  11  Sup.  Ct. 
982,  35  L.  ed.  659.  See  also  Dulles  v. 
H.  D.  Crippen  Mfg.  Co.,  156  Fed.  706. 

98.  Western  Union  Tel.  Co.  v.  Louis- 
ville &  N.  R.  Co.,  229  Fed.  234. 

99.  Camp  v.  Gress,  250  U.  S.  308, 
39  Sup.  Ct.  478,  63  L.  ed.  997. 

1.  Southern  Pac.  Co.  i.  Denton,  146 
U.  S.  202,  13  Sup.  Ct.  44,  36  L.  ed.  942. 

2.  See  infra,  this  note. 

[a]  After  the  Overruling  of  a  De- 
murrer.—  Southern  Pac.  Co.  f.  Denton, 
146  U.  S.  202,  13  Sup.  Ct.  44,  36  L.  ed. 
942. 

3.  Southern  Pac.  Co.  v.  Arlington 
Heights  Fruit  Co.,  191  Fed.  101,  111 
C.  C.  581,  reversing  175  Fed.  141. 

[a]  In  a  Demurrer  and  a  Motion  To 
Quash.  —  Davidson  Bros.  Marble  Co.  v. 
United  States,  213  U.  S.  10,  29  Sup.  Ct. 
324,  53  L.  ed.  675. 

4.  H.  J.  Decker,  Jr.,  &  Co.  f.  South- 
ern R.  Co.,  189  Fed.  224. 

5.  In  re  Moore,  209  U.  S.  490,  28 
Sup.  Ct.  585,  706,  52  L.  ed.  904;  Louis- 
ville &  N.  R.  Co.  V.  Fisher,  155  Fed. 
68,  83  C.  C.  A.  584,  11  L.  R.  A.  (N.  S.) 
926.  See  also  the  title  "Eemoral  of 
Causes." 

6.  Smellie  v.  Southern  Pac.  Co.,  197 
Fed.   641. 

[a]  By  subsequently  making  up  the 
issues  on  the  merits  without  objection. 
Kreigh  v.  VVestinghouse,  Church,  Kerr 
&  Co.,  214  U.  S.  249,  29  Sup.  Ct.  619, 
53  L.  ed.  984.  See  also  Shanberg  v. 
Fidelity  &  Casualty  Co..  158  Fed.  1, 
85   C.   C.   A.  343,  19   L.   R.   A.    (N.   S.) 
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the  federal  court  cannot  object  to  the  jurisdiction  of  the  latter  court 
in  so  far  as  the  district  is  concerned.'' 

IV.  THE  CONFORMITY  ACT  AND  SIMILAR  PROVISIONS. 
A  General  Statement.  —  The  federal  statute,  commonly  known  as 
the  conformity  act,  provides  that  the  practice,  pleadings,  and  forms 
and  modes  of  proceeding  in  civil  causes,  other  than  equity  and  ad- 
miralty causes,  in  the  district  courts,  shall  conform,  as  near  as  may  be, 
to  the  practice,  pleadings,  and  forms  and  modes  of  proceeding  existing 
at  the  same  time  in  like  causes  in  the  courts  of  record  of  the  state 
within  which  such  district  courts  are  held,  any  rule  of  court  to  the 
contrary  notwithstanding.^  This  provision  applies  equally  though  the 
cause  of  action  is  created  by  the  federal  statutes  and  is  enforceable 
only  in  the  federal  courts.^ 


1206,  affirming  143  Fed.  651;  Louis- 
ville &  N.  R.  Co.  V.  Fisher,  155  Fed. 
68,  83  C.  C.  A.  584,  11  L.  E.  A.  (N.  S.) 
926. 

[b]  By  propounding  interrogatories 
to  witnesses,  obtaining  a  commission  to 
take  their  testimony,  and  serving 
notice  on  the  defendant  that  the  dep- 
ositions will  be  used  upon  the  trial- 
of  the  cause.  Clark  v.  Southern  Pac. 
Co.,  175  Fed.   122,  127. 

[c]  By  filing  an  amended  petition, 
signing  a  stipulation  giving  time  to  de- 
fendant to  answer,  and  signing  succes- 
sive stipulations  for  continuances.  7ft  re 
Moore,  209  U.  S.  491,  28  Sup.  Ct.  585, 
706,  52  L.  ed.  904;  Baldwin  f.  Pacific 
Light   &  Power  Co.,  199  Fed.  291. 

[d]  Plaintiff  has  not  consented  until 
lie  does  something  to  manifest  it,  and 
until  then  he  may  move  to  remand. 
Turk  V.  Illinois  Cent.  R.  Co.,  193  Fed. 
252. 

7.  Jn  re  Moore,  209  U.  S.  491,  28 
1206,  affirming  143  Fed.  651;  Louis- 
ville &  N.  E.  Co.  f.  Fisher,  155  Fed. 
68,  83  C.  C.  A.  584,  11  L.  E.  A.  (N.  S.) 
926.    See  the- title  Removal  of  Causes." 

[a]  Especially  where,  after  removal, 
he  files  an  answer  and  enters  upon  the 
trial  of  the  case  without  objection. 
Katalla  Co.  v.  Rones,  186  Fed.  30,  108 
C.  C.  A.  132,  affirming  182  Fed.  946. 

[b]  He  cannot  claim  that  the  court 
has  no  jurisdiction  unless  the  court 
from  which  the  case  was  removed  had 
none.  Cowley  v.  Northern  Pac.  R.  Co., 
159  U.  S.  569,  583,  16  Sup.  Ct.  127,  40 
L.  ed.  263;  Barlow  v.  Chicago  &  N. 
W.  R.  Co.,  164  Fed.  765,  172  Fed.  513. 

8.  Act  June  1,  1872,  c.  255,  §  5,  17 
St.  at  L.  197,  Rev.  St.,  §  914,  Comp.  St. 
1916,    §    1537.     See   Knight   v.   Illinois 
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Cent.  E.  Co.,  180  Fed.  368,  103  C.  C.  A. 
514. 

[a]  Rev.  St.,  §  918,  authorizing  fed- 
eral courts  to  adopt  rules  of  practice 
must  be  construed  in  connection  with 
§  914,  and  vice  versa.  Van  Doren  v. 
Pennsylvania  R.  Co.,  93  Fed.  260,  35 
C.  C.  A.  282;  Importers'  &  Traders' 
Nat.  Bank  v.  Lyons,  134  Fed.  510; 
Ewiug  f.  Burnham,  74  Fed.  384.  See 
Wayman  v.  Southard,  10  Wheat.  (U. 
S.)*l,  6  L.  ed.  253;  Morrison  v.  Bern- 
ards Township,  35  Fed.  400. 

[b]  Practice  prior  to  conformity  act, 
see  Chicago  &  N.  W.  R.  Co.  v.  Kendall, 
167  Fed.  62,  93  C.  C.  A.  422,  16  Ann. 
Cas.  660. 

[c]  Special  conformity  act  in  con- 
demnation cases,  see  Luxton  v.  North 
River  Bridge  Co.,  147  U.  S.  337,  13  Sup. 
Ct.  356,  37  L.  ed.  194. 

[d]  "Civil  Causes."— Where  issuea 
are  raised  in  a  garnishment  proceeding, 
it  becomes  a  civil  cause  within  the 
meaning  of  this  act.  Citizens'  Bank  v. 
Farwell,  56  Fed.  570,  6  C.  C.  A.  24. 

9.  Cheatham  Elec.  Switching  Device 
Co.  V.  Transit  Devel.  Co.,  190  Fed.  202, 
actions  at  law  for  infringement  of 
patents. 

[a]  It  Applies  Only  to  the  Statutes 
of  the  State  Where  the  Court  Sits. 
Hall  V.  West  Jersey  &  S.  R.  Co.,  244 
Fed.  104,  156  C.  C.  A.  532;  Nederland 
L.  Ins.  Co.  V.  Hall,  84  Fed.  278,  27  C. 
C.  A.  390;  Kline  Bros.  &  Co.  v.  Royal 
Ins.  Co.,  192  Fed.  378;  Brown  v.  New 
York,  N.  H.  &  H.  R.  Co.,  136  Fed.  700. 
Compare  Lee  v.  United  States,  7  Wall. 
(U.   S.)    175,   19   L.   ed.   162. 

[b]  Condemnation  Proceedings.  — 
See  Luxton  v.  North  River  Bridge  Co., 
147  U.  S.  337,  13  Sup.  Ct.  356,  37  L. 
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The  purpose  of  the  act  is  to  bring  about  a  general  uniformity  be- 
tween the  state  and  federal  practice  in  civil  cases  in  the  same  locality/" 
and  to  confer  upon  suitors  in  the  federal  courts  the  advantage  of  rem- 
edies provided  by  state  legislation.^^ 

The  statute,  by  its  terms,  only  requires  conformity  as  near  as  may 
be,"  and  leaves  to  the  court  some  degree  of  discretion, ^^  and  the  state 
practice  need  not  be  followed  in  all  matters  of  detail  respecting  practice 


ed.  194;  Broadmoor  Land  Co.  v.  Curr, 
142  Fed.  421,  73  C.  C.  A.  537;  Postal 
Tel.  Cable  Co.  v.  Southern  R,  Co.,  89 
Fed.  190;  Reed  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  25  Fed.  8S6;  United  States 
f.  Inlots,  2G  Fed.  Cas.  Xo.  15,441. 

[c]  Ejectment.  —  See  Guffey  r. 
Smith,  237  U.  S.  101,  35  Sup.  Ct.  526, 
59  L.  ed.  856;  Scranton  v.  Wheeler, 
179  U.  S.  141,  21  Sup.  Ct.  48,  45  L.  ed. 
126. 

[d]  Mandamus.  —  Virginia  Coupon 
Cases,  25  Fed.  641;  Parsons  v.  Marye, 
23  Fed.  113;  Wisdom  v.  Memphis,  2 
Flip.  285,  30  Fed.  Cas.  No.  17,903. 
But  see  Board  of  Liquidation  v.  United 
States,  108  Fed.  689,  47  C.  C.  A.  587; 
United  States  r.  Union  Pac.  R.  Co..  2 
Dill.  527,  2S  Fed.  Cas.  No.  16,599. 

[e]  Replevin.  —  See  United  States 
r.  Brvant,  111  U.  S.  499,  4  Sup.  Ct. 
601,  28  L.  ed.  496;  Senior  f.  Pierce, 
31  Fed.  625;  Baltimore  &  O.  R.  Co.  f, 
Hamilton,   16   Fed.    ISl. 

[f]  In  suits  by  the  United  States 
to  enforce  its  own  laws  and  govern- 
mental rights  the  state  law  as  to  prac- 
tice and  procedure  cannot  be  applied  so 
as  to  infringe  its  rights.  See  McKnight 
f.  United  States,  130  Fed.  659,  65  C. 
C  A.  37;  Alexander  v.  United  States, 
57  Fed.  828,  6  C.  C.  A.  602;  United 
States  r.  Rubin,  227  Fed.  938.  But 
see  United  States  v.  Brvant,  111  U.  S. 
499,  4  Sup.  Ct.  601,  28  L.  ed.  496; 
United  States  v.  Tetlow,  28  Fed.  Cas. 
No.  16,456. 

10.  Barrett  r.  Virginian  R.  Co.,  250 
U.  S.  473,  39  Sup.  Ct.  540,  63  L.  ed. 
1092;  Shepard  v.  Adams,  168  U.  S. 
618,  625,  18  Sup.  Ct.  214,  42  L.  ed. 
602;  Nudd  r.  Burrows,  91  U.  S.  426, 
441,  23  L.  ed.  286;  Gillum  v.  Stewart, 
112  Fed.  30;  Erstein  v.  Rothschild,  22 
Fed.  61,  64. 

11.  Shepard  v.  Adams,  168  U.  S. 
618,  625,  18  Sup.  Ct.  214,  42  L.  ed.  602. 

12.  Southern  Pac.  Co.  v.  Denton, 
146  U.  S.  202,  13  Sup.  Ct.  14,  36  L.  ed. 
942;  Phelps  r.  Oaks,  117  U.  S.  236,  6 
Sup.  Ct.  714,  29  L.  ed.  888;     Indiana- 


polis &  St.  L.  R.  Co.  V.  Horst,  93  U.  S. 
291,  300,  23  L.  ed.  898;  Hill  v.  Walker, 
167  Fed.  241,  92  C.  C.  A.  633;  City 
of  St.  Charles  v.  Stookey,  85  C.  C.  A. 
494,  154  Fed.  772;  Van  Doren  f.  Penn- 
svlvania  R.  Co.,  35  C.  C.  A.  282,  93 
Fed.  260;  De  Valle  Da  Costa  v.  South- 
ern Pac.  Co.,  167  Fed.  654;  Gillum  v. 
Stewart,  112  Fed.  30;  Lowry  r.  Story, 
31  Fed.  769;  Erstein  v.  Rothschild,  22 
Fed.  61,  6». 

[a]  "The  words  of  this  section  'as 
near  as  may  be,'  were  intended  to 
qualify  what  would  otherwise  have 
been  a  mandatory  provision,  and  have 
the  effect  to  leave  the  federal  courts 
some  degree  of  discretion  in  conform- 
ing entirely  to  the  state  procedure. 
These  words  imply  that,  in  certain 
cases,  it  would  not  be  practicable, 
without  injustice  or  inconvenience,  to 
conform  literally  to  the  entire  practice 
prescribed  for  its  own  courts  by  a  state 
in  which  federal  courts  might  be  sit- 
ting." Mexican  Cent.  R.  Co.  v.  Pink- 
ney,  149  U.  S.  194,  207,  13  Sup.  Ct.  859, 
37*L.  ed.  699,  quoted  in  Heia  v.  West- 
inghouse  Air  Brake  Co.,  164  Fed.  79. 
"The  language  of  the  statute  is  itself 
an  indication  that  the  state  practice 
cannot  be  at  all  times  and  under  all 
circumstances  complied  with.  It  is 
enough  if  the  federal  courts  in  adjudi- 
cating the  rights  of  parties  comply 
with  the  state  practice  'as  near  as 
may  be.'  "  Hills  &  Co.  v.  Hoover,  220 
U.  S.  329,  336,  31  Sup.  Ct.  402,  55  L.  ed. 
485. 

13.  Wall  f.  Chesapeake  &  O.  R.  Co., 
95  Fed.  398,  37  C.  C.  A.  129;  Manitowoc 
Malting  Co.  v.  Feuchtwanger,  196  Fed. 
506;  Hcin  V.  Westinghouse  Air  Brake 
Co.,  164  Fed.  79. 

[a]  Not  Wholly  Mandatory.  — 
"While  the  act  of  congress  is  to  a  large 
extent  mandatory,  it  is  also  to  some 
extent  directory  and  advisory."  In- 
dianapolis &  St.  L.  R.  Co.  V.  Horst, 
93  U.  S.  291,  300,  23  L.  ed.  898.  Quoted 
with  approval  in  Erstein  v.  Rothschild, 
22  Fed.  61,  64. 
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and  procedure.^t  The  state  practice  need  not  be  followed  where  to  do 
so  would  defeat  the  purpose,'*  or  impair  the  effect  "  of  the  federal 
statutes,  or  where  it  would  be  inadequate  to  afford  the  relief  provided 
thereby,"  or  would  unwisely  encumber  the  administration  of  the  law, 
or  tend  to  defeat  the  ends  of  justice,"  or  where  it  would  enlarge  or 


[b]  "The  law  vests  a  reasonable 
discretion  in  the  federal  courts  to 
judge  in  any  given  case  how  far  they 
•will  feel  bound  to  follow  the  practice 
or  decisions  of  the  state  couirts." 
Wall  r.  Chesapeake  &  O.  R.  Co.,  9o 
Fed.  398,  37  C.  C.  A.  129. 

[c]  Discretion  Exercised  Through 
Rules.  —  It  was  the  intention  to  reach 
uniformity  in  federal  and  state  proced- 
ure "often  largely  through  the  dis- 
cretion of  the  federal  courts,  exercised 
in  the  form  of  general  rules,  adopted 
from  time  to  time,  and  so  regulating 
their  own  practice  as  may  be  necessary 
or  convenient  for  the  advancement  of 
.justice  and  the  prevention  of  delays  in 
proceedings."  Shepard  r.  Adams,  168 
TT.  S.  618,  625,  18  Sup.  Ct.  214,  42  L.  ed. 
603.  See  Hein  v.  Westinghouse  Air 
Brake  Co.,  168  Ted.  766. 

14.  Van  Doren  v.  Pennsylvania  E. 
Co.,  93  Fed.  260,  269,  35  C.  C.  A.  282; 
Hein  f.  Westinghouse  Air  Brake  Co., 
168  Fed.  766. 

[a]  Details  Not  Controlled. —  ( 1 ) 
This  section  "applies  to  systems  of 
judicial  procedure  as  matters  of  sep- 
arate study,  and  not  to  details  of 
methods  of  doing  the  business  of 
courts."  The  latter  are  left  to  be  pro- 
vided for  by  rules  of  court  under  §  918. 
Ewing  r.  Burnham,  74  Fed.  384.  (2) 
"It  was  not  the  intention  to  require 
the  federal  courts  to  conform  to  state 
courts  in  all  matters  of  detail  respect- 
ing practice  and  procedure,  at  least  as 
to  such  details  the  power  to  regulate 
which  every  court  is  presumed  inher- 
ently to  possess  and  exercise  as  from 
time  to  time  the  ends  of  justice  may 
require.  Such  are  the  details  respect- 
ing matters  of  continuance,  intermedi- 
ate motions,  new  trials,  and  other  in- 
cidental powers  respecting  the  control 
of  the  parties,  or  the  situation  of  the 
case  in  the  court."  Manitowoc  Malt- 
ing Co.  V.  Feuehtwanger,  196  Fed.  506. 

15.  Hills  &  Co.  V.  Hoover,  220  TJ.  S. 
329,  31  Sup.  Ct.  402,  55  L.  ed.  485; 
Chappell  V.  United  States,  160  U.  S. 
499,  512,  16  Sup.  Ct.  397,  40  L.  ed.  510; 
Luxton  r.  North  Eiver  Bridge  Co.,  147 
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U.  S.  337,  13  Sup.  Ct.  356,  37  L.  ed.  194; 
Swift  &  Co.  V.  Jones,  145  Fed.  489,  76 
C.  C.  A.  253,  reversing  135  Fed.  437. 

16.  Norfolk  S.  R.  Co.  v.  Ferebee, 
238  U.  S.  269,  35  Sup.  Ct.  781,  59  L.  ed. 
1303;  Chappell  v.  United  States,  160 
U.  S.  499,  512,  16  Sup.  Ct.  397,  40  L.  ed. 
510;  Luxton  r.  North  River  Bridge 
Co.,  147  U.  S.  337,  13  Sup.  Ct.  356,  37 
L.  ed.  194;  Swift  &  Co.  v.  .Tones,  145 
Fed.  489,  76  C.  C.  A.  253,  reversing  135 
Fed.  437;  Allnut  v.  Lancaster,  76  Fed. 
131. 

17.  See  infra,  this  note. 

[a]  In  such  case  "resort  must  be 
had  to  the  power  of  the  federal  court 
to  adapt  its  practice  and  issue  its 
writs  and  administer  its  remedies  so 
as  to  enforce  the  federal  law."  Hills 
&  Co.  V.  Hoover,  22-0  U.  S.  329,  336, 
31  Sup.  Ct.  402,  55  L.  ed.  485,  quoted 
in  Buckeye  Powder  Co.  v.  E.  I.  Du 
Pont  De  Nemours  Powder  Co.,  196  Fed. 
514. 

[b]  State  statutes  as  to  replevin  or 
other  remedies  do  not  prevent  the  fed- 
eral court  from  framing  its  process  and 
writs  so  as  to  give  full  relief  in  one 
action  involving  the  infringement  of  a 
copyright,  the  copyright  statutes  af- 
fording all  the  relief  to  which  a  party 
is  entitled,  and  the  remedy  thereunder 
embracing  but  one  action.  Hills  &  Co. 
v.  Hoover,  220  U.  S.  329,  338,  31  Sup. 
Ct.  402,  55  L.  ed.  485. 

18.  Hills  &  Co.  v.  Hoover,  220  U.  S. 
329,  31  Sup.  Ct.  402,  55  L.  ed.  485; 
Mexican  Cent.  R.  Co.  v.  Pinkney,  149 
U.  S.  194,  205,  13  Sup.  Ct.  859,  37  L.  ed. 
699;  Southern  Pac.  Co.  v.  Denton,  146 
U.  S.  202,  13  Sup.  Ct.  44,  36  L.  ed.  942; 
Phelps  V.  Oaks,  117  U.  S.  236,  6  Sup. 
Ct.  714,  29  L.  ed.  888;  Indianapolis  & 
St.  L.  R.  Co.  V.  Horst,  93  U.  S.  291, 
301,  23  L.  ed.  898;  Boatmen's  Bank 
V.  Trower  Bros.  Co.,  181  Fed.  804,  104 
C.  C.  A.  314  {reversing  111  Fed.  964); 
Hill  V.  Walker,  167  Fed.  241,  244,  92 
C.  C.  A.  633;  City  of  St.  Charles  v. 
Stookey,  154  Fed.  772,  85  C.  C.  A.  494; 
Collin  County  Nat.  Bank  i:.  Hughes, 
152  Fed.  414,^81  C  C.  A.  556  (rehearing 
denied,  155  Fed.  389,  83  C.  C  A.  661); 
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restrict  the  jurisdiction  of  the  federal  court. ^^ 

The  act  applies  only  to  cases  of  which  the  court  has  jurisdiction  ac- 
cording to  the  constitution  and  laws  of  the  fnited  States.^" 

The  state  practice  will  not  be  adopted  where  it  would  be  inconsistent 
with  the  federal  statutes.^^ 

The  act  extends  only  to  practice  and  modes  of  procedure  established 
by  the  statutes  of  the  various  states,  and  not  to  that  established  ))y  judi- 
cial decisions  of  state  courts  as  the  proper  mode  of  procedure  under  the 
common  law.-^    But  it  does  extend  to  state  decisions  interpreting  and 


Swift  &  Co.  V.  Jones,  145  Fed.  489,  76 
C.  C.  A.  253  (reversing  135  Fed.  437); 
Williamson  r.  Liverpool  &  L.  &  G.  Ins. 
Co.,  141  Fed.  54,  72  C.  C.  A.  542;  Lange 
V.  Union  Pae.  R.  Co.,  126  Fed.  338,  62 
C.  C.  A.  48;  Wall  f.  Chesapeake  &  O. 
R.  Co.,  37  C.  C.  A.  129,  95  Fed.  398; 
Times  Pub.  Co.  r.  Carlisle,  94  Fed.  762, 
771,  36  C.  C.  A.  475;  Van  Doren  v. 
Pennsylvania  R.  Co.,  93  Fed.  260,  35 
C.  C. 'a.  282;  O'Connell  V.  Reed,  56 
Fed.  531,  5  C,  C.  A.  586;  Buckeye 
Powder  Co.  f.  E.  I.  Du  Pont  De  Ne- 
mours Powder  Co.,  196  Fed.  514;  Mani- 
towoc Malting  Co.  v.  Feuchtwanger, 
196  Fed.  506;  Hein  v.  Westinghouse 
Air  Brake  Co.,  164  Fed.  69,  168  Fed. 
766;  Gillum  r.  Stewart,  112  Fed.  30; 
Kent  V.  Bay  State  Gas  Co.,  93  Fed.  887; 
Lowry  r.  Story,  31  Fed.  769;  Erstein 
f.  Rothchild,  22  Fed.  61,  64. 

[a]  Not  where  it  would  result  in 
gross  or  substantial  injustice  to  liti- 
gants. Van  Doren  v.  Pennsylvania  R. 
Co.,  93  Fed.  260,  269,  35  C.  C.  A.  282. 

19.  See  infra,  IV,  D,  1. 

20.  Goldey  r.  Morning  News,  156 
U.  S.  518,  523,  15  Sup.  Ct.  559,  39  L.  ed. 
517. 

21.  Hills  &  Co.  V.  Hoover,  220  U.  S. 
329,  31  Sup.  Ct.  402,  55  L.  ed.  485; 
Chappcll  V.  United  States,  160  U.  S. 
499,  512,  16  Sup.  Ct.  397,  40  L.  ed.  510; 
Luxton  V.  North  River  Bridge  Co.,  147 
U.  S.  337,  13  Sup.  Ct.  356,  37  L.  ed. 
194;    Ex  parte  Fisk,  113  U.  S.  713,  721, 

5  Sup.   Ct.   724,  28  L.  ed.   1117;    Swift 

6  Co.  V.  Jones,  145  Fed.  489,  76  C.  C. 
A.  252;  Vitkus  v.  Clyde  Steamship 
Co.,  232  Fed.  288;  Buckeye  Powder 
Co.  V.  E.  I.  Du  Pont  De  Nemours 
Powder  Co.,  196  Fed.  514;  Allnutt  v. 
Lancaster,  76  Fed.  131;  Sulzer  f.  Wat- 
son,   39    Fed.    414. 

[a]  Whenerer  congress  has  legis- 
lated upon  any  matter  of  practice,  and 
has  prescribed  a  definite  rule  for  the 
government  of  the  federal  courts,  such 


legislation  is  to  that  extent  exclusive 
of  state  legislation  upon  the  same  mat- 
ter. Mexican  Cent.  R.  Co.  v.  Piukuey, 
149  U.  S.  194,  206,  13  Sup.  Ct.  859,  37 
L.  ed.  699;  Southern  Pac.  Co.  v.  Deuton, 
146  U.  S.  202,  13  Sup.  Ct.  44,  36  L.  ed. 
942;    Ex  parte  Fisk,  113  U.  W.  713,  721, 

5  Sup.  Ct.  724,  28  L.  ed.  1117;  Shu- 
maker  V.  Security  Life  and  Aunuity 
Co.,  86  C.  C.  A.  302,  159  Fed.  112;  Swift 

6  Co.  V.  Jones,  145  Fed.  4S9,  76  C.  C.  A. 
253  (reversing  135  Fed.  437);  Lange  v'. 
Union  Pac.  R.  Co.,  126  Fed.  338,  62 
C.  C.  A.  48;  Smith  v.  National  Bank, 
193  Fed.  255;  Kaiser  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.,  192  Fed.  1013;  Mani- 
towoc Malting  Co.  v.  Feuchtwanger, 
169  Fed.  983;  Webb  f.  Goldsmith,  127 
Fed.  572;  Allnut  v.  Lancaster,  76  Fed. 
131;  United  States  v.  National  Lead 
Co.,  75  Fed.  94:  Dwight  v.  Merritt.  4 
Fed.  614. 

22.  Wall  f.  Chesapeake  &  O.  R.  Co., 
95  Fed.  398,  37  C.  C.  A.  129;  Sauford  V, 
Town  of  Portsmouth,  2  Flip.  105,  21 
Fed.  Cas.  No.  12,315.  See  Knight  v.  Il- 
linois Cent.  R.  Co.,  ISO  Fed.  368,  103  C. 
C.  A.  ol4. 

[a]  In  the  absence  of  statute,  (l) 
a,  federal  court  is  uot  required  to  fol- 
low state  practice  as  to  the  method  of 
trying  the  question  of  the  sufficiency  of 
service  of  summou.'i.  Higham  v.  Iowa 
State  Travelers'  Ass'n.,  183  Fed.  845. 
(2)  The  federal  court  is  not  required 
to  follow  a  state  practice,  not  statu- 
tory, requiring  the  sulficiency  of  the 
service  of  summous  to  be  raised  by 
plea  in  abatement  and  the  question  so 
raised  to  be  tried  by  jury.  Wall  v. 
Chesapeake  &  O.  R.  Co.,  95  Fed.  398, 
37  C.  C.  A.  129;  Benton  v.  Mcintosh. 
96  Fed.  132. 

[b]  Decisions  of  state  courts  are  not 
controlling  unless  made  in  construing 
local  statutes.  Chicago  &  N.  W.  R.  Co. 
V.  Kendall,  167  Fed.  62,  93  C.  C.  A. 
422. 
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applying  procedure  statutes,"  though  only  to  the  extent  that  the  stat- 
utes  would  be  controlling.'^* 

It  applies  only  to  matters  of  procedure  and  practice,  and  not  to  rules 
of  substantive  law,==  or  to  the  personal  conduct  of  the  judge  in  the 
discharge  of  his  separate  functions.^" 

It  applies  exclusively  to  proceedings  before  judgment,"  and  not  to 
the  determination  of  what  matters  in  a  trial  shall  be  subjected  to  review 
nor  the  manner  in  which  such  a  review  shall  be  prepared.'^ 

By  its  terms  the  statute  has  no  application  in  criminal^  cases,"  in 
equity  cases,^"'  or  in  proceedings  in  admiralty,^^  nor  does  it  apply  to 
statutory  proceedings  in  rem,  such  as  forfeitures,  in  which  the  pro- 
cedure is  assimilated  to  that  of  admiralty .^^    But  there  is  another  gen- 


23.  Virjiinia-Carolina  Chem.  Co.  v. 
Kirven,  215  U.  S.  252,  30  Sup.  Ct.  78, 
54  L.  ed.  ]79;  Atlantic  &  P.  R.  Co.  r. 
Hopkins,  94  If.  S.  11,  24  L.  cd.  48; 
Dufify  V.  Glucose  Sug.  Ecf.  Co.,  141  Fed. 
206;  Joseph  v.  New  Albany  Steam  T. 
&  R.  Mill  Co.,  53  Fed.  180.  See  Chicago 
&  N.  W.  R.  Co.  f.  Kendall,  167  Fed. 
C2,  03  C.  C.  A.  422,  16  Ann.  Cas.  560. 

24.  Phelps  v.  Oaks,  117  U.  S.  236, 
6  Sup.  Ct.  714,  29  L.  ed.  888  (not  to 
the  extent  of  ousting  themselves  of 
jurisdiction);  Van  Doren  r.  Pennsyl- 
vania R.  Co.,  93  Fed.  260,  269,  35  C.  C. 
A.  282;  Erstein  V.  Rothschild,  22  Fed. 
61,  64. 

25.  Indianapolis  &  St.  L.  R.  Co.  v. 
Horst,  93  U.  S.  291,  301,  23  L.  ed.  898. 

26.  United  States  Mut.  Ace.  Ass'n 
V.  Barry,  131  U.  S.  100,  120,  9  Sup.  Ct. 
755,  33  L.  ed.  60;  In  re  Chateaugay 
Ore  &  Iron  Co.,  128  U.  S.  544,  554,  9 
Sup.  Ct.  150,  32  L.  ed.  508;  Indiana- 
polis &  St.  L.  R.  Co.  1-.  Horst,  93  U.  S. 
291,  300,  23  L  ed.  898;  Nudd  v.  Bur- 
rows, 91  U.  S.  426,  441,  23  L.  ed.  286; 
American  Issue  Pub.  Co.  r,  Sloan,  248 
Fed.  251,  160  C.  C.  A.  329  (and  cases 
cited) ;  Knight  v.  Illinois  Cent.  R.  Co., 
180  Fed.  368,  372,  103  C.  C.  A.  514; 
Liverpool  &  L.  &  G.  Ins.  Co.  v.  N.  & 
M.,  Friedman  Co.,  133  Fed.  713,  66  C. 
C.  A.  543. 

See  infra,  IV,  D,  12. 

27.  Collin  County  Nat.  Bank  v. 
Hughes,  152  Fed.  414,  81  C.  C.  A.  556, 
rehearing  denied,  155  Fed.  389,  83  C. 
C.  A.  661. 

28u  Philadelphia  &  R.  R.  Co.  xK 
Marland,  239  Fed.  1,  152  C.  C.  A.  51. 
See  infra,  IV,  D,  14  and  15. 

29.  St.  Clair  v.  United  States,  154 
U.  S.  134,  153,  14  Sup.  Ct.  1002,  38  L. 
ed.  9:16;  Simpson  v.  U.  S.,  245  Fed.  278, 
157  C.  C.  A.  470;    MeClendon  v.  United 
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States,  229  Fed.  523,  143  C.  C.  A.  591; 
Jones  V.  United  States,  162  Fed.  417, 
89  C.  C.  A.  303;  Youtsey  v.  United 
States,  97  Fed.  937,  38  C.  C.  A.  562; 
United  States  v.  Phelan,  250  Fed.  927, 
variance. 

[a]  Evidence  and  Witnesses.  —  See 
3  Ency.  of  Ev.  197,  and  Logan  r.  United 
States,  144  U.  S.  263,  12  Sup.  Ct.  617,  36 
L.  ed.  429;  Lang  V.  United  States, 
133  Fed.  201,  66  C.  C.  A.  255.  See  also 
Greer  v.  United  States,  245  U.  S.  559, 
38  Sup.  Ct.  209,  62  L.  ed.  409;  Denning 
r.  United  States,  247  Fed.  403,  159 
C.  C.  A.  517,  L.  R.  A.  1918E,  487; 
Bandy  v.  United  States,  245  Fed.  98, 
157   C.   C.   A.   394. 

30.  Hays  v.  Port  of  Seattle  (U.  S.), 
40  Sup.  Ct.  125;  United  States  ex  rel. 
Louisiana  v.  Boarman,  244  U.  S.  397, 
37  Sup.  Ct.  605,  61  L.  ed.  1222;  Scott 
f.  Armstrong,  146  U.  S.  499,  512,  13 
Sup.  Ct.  148,  36  L.  ed.  1059;  Waldo 
V.  Wilson,  231  Fed.  654,  145  C.  C.  A. 
540;  Niagara  Fire  Ins.  Co.  f.  Adams, 
198  Fed.  822,  117  C.  C.  A.  464;  Van 
Devonter  v.  Lott,  180  Fed.  378,  103 
C.  C.  A.  524;  Roberts  v.  Langonbach, 
119  Fed.  349,  56  C.  C.  A.  25:1;  Sander- 
son X.  Bishop,  171  Fed.  769;  Kent  f. 
Housinger,  167  Fed.  619;  United  Cigar- 
ette Mach.  Co.  V.  Wright,  132  Fed.  195. 

Distinction  between  law  and  equity- 
preserved,  see  infra,  IV,  C. 

[a]  State  statutes  of  limitation  are 
not  binding  in  federal  equity  cases, 
but  such  courts  will  under  ordinary 
circumstances  be  guided  by  them  in  de- 
termining the  question  of  laches.  Bene- 
dict V.  City  of  New  York,  250  U.  S. 
321,  39  Sup.  Ct.  476,  63  L.  ed.  1005. 

31.  See  1  Standard  Proc.  409. 

32.  Coffey  v.  United  States,  117  U.. 
S.  2;',3,  6  Sup.  Ct.  717,  29  L.  ed.  890; 
United  States  v.  One  Trunk,  etc.,  155 
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eral  section  of  the  federal  statutes  governing  proceedings  to  vindicate 
civil  rights  providing  for  resort  to  state  law  in  the  exercise  of  federal 
jurisdiction  over  such  civil  and  criminal  cases,  in  the  absence  of  ap- 
propriate United  States  laws.^' 

B.  Effect  of  Cii.ln-ges  in  State  Practice.  —  A  federal  court 
which  adopts  a  rule  in  conformity  with  the  state  practice  is  not  bound 
to  change  it  to  meet  subsequent  alterations  in  such  practice,^*  though 
it  may  do  so.^' 

C.  DisTiN'CTiON  Bet^t:ex  Law  .vxd  Equity  Preserved.  —  The  dis- 
tinction bitween  actions  at  law  and  suits  in  equity  is  one  of  substance 
and  not  of  form,  and  is  strictly  preserved  in  the  federal  courts,^^  except 
as  modified  by  federal  statute.^^  "Whether  the  proper  remedy  is  by  an 
action  at  law  or  a  suit  in  equity  is  governed  by  the  rules  of  federal 
jurisdiction  and  procedure.^*    State  statutes  abolishing  the  distinction 


Fed.  651;    United  States  v.  Fiftv  Boxes 
&  Packages  of  Lace,  92  Fed.  601. 

33.  Sec  Rev.  St.  (U.  S.)  §  722,  Comp. 
St.,  §  1542,  and  the  following  cases: 
United  States  r.  Thompson  (U.  S.),  40 
Sup.  Ct.  289;  Tennessee  v.  Davis,  100 
U.  S.  257,  299,  25  L.  ed.  648  (dissent- 
ing opinion);  United  States  r.  Mit- 
chell, 136  Fed.  896;  United  States  f. 
Eagan,  30  Fed.  608. 

34.  Boston  &  M.  R.  Co.  v.  Gokev, 
210  U.  S.  155,  28  Sup.  Ct.  657,  52  L.  ed. 
1002;  Wilcox  V.  Hunt,  13  Pet.  (U.  S.) 
378,  10  L.  ed.  209;  Homer  v.  Brown, 
16  How.  (U.  S.)  354,  14  L.  ed.  970; 
In  re  Kinney,  202  Fed.  137,  120  C.  C. 
A.  315;  United  States  v.  United  States 
Fidelity  &  Guarantee  Co.,  186  Fed.  477, 
108  C.  C.  A.  455,  affirming  182  Fed. 
1005.  But  see  Harvey  v.  Com.,  20  Fed. 
411. 

[a]  Where  a  rule  in  conformity  to 
state  statutes  is  not  altered  from  time 
to  time  to  meet  changes  in  such  stat- 
utes, it  will  be  presumed  that  the  dis- 
cretion of  the  court  was  legitimately 
exercised  both  in  adopting  and  main- 
taining such  rule.  Shepard  v.  Adams, 
168  U.  S.  618,  627,  18  Sup.  Ct.  214,  42 
L.  cd.  602. 

[\>]  Rules  as  to  the  return  of  writs 
and  the  docketing  of  causes  are  not 
affected  by  the  subsequent  enactment 
of  state  laws  on  the  subject^  and  may 
still  be  followed.  Ewing  v.  Burnham, 
74  Fed.  384. 

35.  Fullerton  f.  Bank  of  U.  S.,  1 
Pet.  (U.  S.)  604,  7  L.  ed.  280.  See 
Amis  r.  Smith,  16  Pet.  (U.  S.)  303,  10 
L.  ed.  973. 

36.  Cates  r.  Allen,  149  U.  S.  451, 
13  Sup.  Ct.  883,  37  L.  ed.  804;     Platte 


Valley  Cattle  Co.  v.  Bosserman-Gatea 
Live  Stock  &  Loan  Co..  2U2  Fed.  69:i, 
097,  121  C.  C.  A.  102,  45  L.  R.  A.  (N. 
S.)  1137;  Armstrong  Cork  Co.  v.  Mer- 
chant's Refrigerating  Co.,  184  Fed. 
199,  107  C.  C.  A.  93  {reversing  171  Fed. 
77s);  McKemy  f.  Supreme  Lodge,  A. 
O.  U.  W.,  ISO  Fed.  901,  104  C.  C.  A.  117. 
[a]  The  conformity  act  does  not 
operate  to  abolish  the  distinction.  Hill 
v.  Northern  Pac.  R.  Co.,  113  Fed.  914, 
51  C.  C.  A.  544. 

37.  See  Act  Mar.  3,  1915,  c.  90,  38 
St.  at  L.  956,  Comp.  St.,  1916,  §  1251a, 
Jud.  Code,  i  274a,  as  to  amendments 
and  other  proceedings  where  action  is 
on  wrong  side  of  court. 

[aj  As  to  the  interpretation  of  thia 
act,  see  Waldo  v.  Wilson,  2J1  Fed. 
654,  145  C.  C.  A.  540;  Taylor  v.  Fram, 
243  Fed.  733;  Palmer  f.  Doull  Miller 
Co.,  233  Fed.  309.  As  to  transfer  of 
cause,  see  Special  School  Dist.  v.  Jones, 
250  Fed.  440,  162  C.  C.  A.  510;  John 
A.  Roebling's  Sons  v.  KLnnicutt,  2lS 
Fed.  596;  and  the  title  "Transfer  of 
Causes." 

38.  Robinson,  v.  Campbell,  3  Wheat. 
(U.  S.)  212,  4  L.  ed.  372;  Schmulback 
V.  Caldwell,   196  Fed.   lU,  21. 

[a J  Though  a  state  statute  creating 
a  mechanic's  lien  (1)  gives  a  right  of 
action  at  law  for  its  enforcement,  a 
federal  court  of  equity  has  jurisdiction 
to  entertain  a  bill  for  that  purpose. 
Healey  Ice  Mach.  Co.  v.  Green,  181 
Fed.  890,  af finned  111  C.  C.  A.  668, 
191  Fed.  1004.  (2)  Though  suits  to 
foreclose  mechanics'  liens  may  be 
treated  and  tried  as  actions  at  law  in 
the  state  courts,  they  are  suits  in 
equity  in  the  federal  courts.  Armstrong 

Vol.  XXV 


474 


UNITED  STATES  COURTS 


between  actions  at  law  and  suits  in  equity,^'"  and  permitting?  legal  and 
equitable  causes  of  action  to  be  joined  in  a  single  suit,*"  and  equitable 
defenses  to  be  interposed  in  an  action  at  law,*^  will  not  be  followed. 

D.  Particular  Applications.  —  1.  Jurisdiction.  —  Tbe  ultimate 
determination  of  the  question  of  the  jurisdiction  of  the  federal  courts 
is  for  the  supreme  court  alone/-  and  state  statutes  and  decisions  are 
not  conclusive  where  the  question  of  jurisdiction  is  concerned." 


Cork  Co.  V.  Merchants'  Refrigerating 
Co.,  184  Fed.  199,  107  C.  C.  A.  93,  re- 
versing,  171  Fed.  778.  (3)  A  federal  court 
of  equity  has  jurisdiction  of  a  suit  to 
foreclose  a  mechauic's  lien  where  the 
state  statute  creating  the  right  permits 
its  enforcement  either  at  law  or  in 
equity  in  the  state  courts.  Sheffield 
Furnace  Co.  v.  Witherow,  149  U.  S.  574, 
13  Sup.  Ct.  936,  37  L.  ed.  853. 

39.  Scott  f.  Armstrong,  146  IT.  S. 
499,  512,  13  Sup.  Ct.  148,  36  L.  ed.  1059; 
Thompson  v.  Central  Ohio  R.  Co.,  6 
Wall.  (U.  S.)  134,  18  L.  ed.  765;  Bennett 
r.  Butterworth,  11  How.  (U.  S.)  669,  13 
L.  ed.  859;  Platte  Valley  Cattle  Co. 
f.  Bosserman-Gates  Live  Stock  &  Loan 
Co.,  202  Fed.  692,  697,  121  C.  C.  A.  102, 
45  L.  R.  A.  (N.  S.)  1137;  Seefeld  v. 
Duffer,  179  Fed.  214,  103  C.  C  A.  32; 
Brown  v.  Lanyon,  148  Fed.  838,  78  C. 
C.  A.  528,  certiorari  denied,  204  U.  S. 
672,  27  Sup.  Ct.  787,  51  L.  ed.  673. 

40.  Scott  V.  Armstrong,  146  U.  S. 
499,  512,  13  Sup.  Ct.  148,  36  L.  ed. 
1059;  Scott  V.  Neely,  140  U.  S.  106, 
11  Sup.  Ct.  712,  35  L.  ed.  358;  Thomp- 
son V.  Central  Ohio  R.  Co.,  6  Wall.  (U. 
S.)  134,  18  L.  ed.  765;  Bennett  v.  But- 
terworth, 11  How.  (U.  S.)  669,  674,  13 
L.  ed.  859;  Platte  Valley  Cattle  Co.  v. 
Bosserman-Gates  Live  Stock  &  Loan 
Co.,  202  Fed.  692,  697,  121  C.  C  A. 
102,  45  L.  R.  A.  (N.  S.)  1137;  Gray  f. 
Grand  Trunk  W.  R.  Co.,  156  Fed.  736, 
84  C.  C.  A.  392;  Anglo-American  Land, 
Mortgage  &  A.  Co.  v.  Lombard,  132 
Fed.  721,  731,  68  C.  C.  A.  89  (certiorari 
denied,  196  U.  S.  638,  25  Sup.  Ct.  793, 
49  L.  ed.  630);  Highland  Boy  Gold 
Min.  Co.  V.  Strickley,  116  Fed.  862,  54 
C.  C.  A.  186. 

[a]  Equitable  claims  are  not  en- 
forceable at  law  (1)  in  the  federal 
courts,  and  vice  versa,  though  such  a 
course  is  permitted  by  state  statutes. 
Gray  v.  Grand  Trunk  W.  R.  Co.,  156 
Fed.  736,  84  C.  C.  A.  392.  See  also 
Armstrong  Cork  Co.  v.  Merchants'  Re- 
frigerating Co.,  184  Fed.  199,  107  C.  C. 
A.  93,  reversing  171  Fed.  778.     (2)   In 
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the  federal  courts  plaintiff  in  an  action 
at  law  cannot  avail  himself  of  tht 
equitable  doctrine  of  subrogation  as 
codified  by  the  state  law.  United 
States  V.  United  Surety  Co.,  192  Fed. 
992. 

41.  Scott  V.  Armstrong,  146  U.  S. 
499,  512,  13  Sup.  Ct.  148,  36  L.  ed.  1059; 
Northern  Pac.  R.  Co.  f.  Paine,  119  U. 
S.  561,  7  Sup.  Ct.  323,  30  L.  ed.  513; 
Platte  Vallev  Cattle  Co.  r.  Bosserman- 
Gates  Live  Stock  &  Loan  Co.,  202  Fed. 
692,  697,  121  C.  C.  A.  102,  45  L.  R.  A. 
(N.  S.)  1137;  Armstrong  Cork  Co.  v. 
Merchants'  Refrigerating  Co.,  184  Fed. 
199,  107  C.  C.  A.  93  (reversing  171  Fed. 
778);  Grav  v.  Grand  Trunk  W.  R.  Co., 
156  Fed.  736,  84  C.  C  A.  392;  Anglo- 
American  Land,  Mtg.  &  A.  Co.  v.  Lom- 
bard, 132  Fed.  721,  68  C.  C.  A.  89 
(certiorari  denied,  196  U.  S.  638,  25 
Sup.  Ct.  793,  49  L.  ed.  630) ;  Highland 
Boy  Gold  Min.  Co.  v.  Strickley,  116 
Fed.  852.  54  C.  C.  A.  186. 

[a]  Equitable  defenses  cannot  pre- 
vail against  the  legal  title  in  actions 
at  law,  though  the  state  statute  abol- 
ishes the  distinction  between  actions  at 
law  and  suits  in  equity.  Seefeld  v.  Duf- 
fer, 179  Fed.  214,  103  C.  C.  A.  32. 

[b]  Federal  Statute  Now  Permits 
Equitable  Relief  in  Actions  at  Law. 
See  Act  Mar.  3,  1915,  c.  90,  38  St.  at  L. 
956,  Comp.  St.,  1916,  §  1251b,  Jud.  Code 
§  274b,  and  the  title  "Suits  and 
Actions. ' ' 

42.  Mechanical  Appliance  Co.  v. 
Castleman,  215  U.  S.  437,  30  Sup.  Ct. 
125,  54  L.  ed.  272;  Western  Loan  & 
Sav.  Co.  V.  Butte  &  Boston  Consol.  Min. 
Co.,  210  U.  S.  368,  28  Sup.  Ct.  720,  52 
L.  ed.  1101;  Noel  Const.  Co.  v.  Smith 
&  Co.,  193  Fed.  492. 

43.  Mechanical  Appliance  Co.  v, 
Castleman,  215  U.  S.  437,  30  Sup.  Ct. 
125,  54  L.  ed.  272;  Western  Loan  & 
Sav.  Co.  v.  Butte  &  B.  Consol.  Min.  Co., 
210  U.  S.  368,  28  Sup.  Ct.  720,  52  L.  ed. 
1101;  Phelps  V.  Oaks,  117  U.  S.  236,  6 
Sup.  Ct.  714,  29  L.  ed.  888;  Toland  v. 
Sprague,  12  Pet.   (U.  S.)   300,  9  L.  ed. 
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State  statutes  cannot  operate  to  restrict  the  territorial  jurisdiction  of 
the  federal  courts,**  nor  will  the  state  practice  be  followed  where  to 
do  so  would  defeat  or  impair  jurisdiction  which  has  once  lawfully 
attached.** 

State  statutes  and  decisions  are  not  controlling  in  determining  what 
is  sufficient  service  of  process,*'  or  sufficient  appearance  of  parties,*^  to 


1093;  Manning  v.  German  Ins.  Co.,  107 
Fed.  52,  46  C.  C.  A.  144;  Webb  v. 
Southern  R.  Co.,  2:55  Fed.  578;  Noel 
Const,  Co.  V.  Smith  &  Co.,  193  Fed.  492. 
See  Golden  V.  Connersville  Wheel  Co., 
252  Fed.  904;  Intcrurban  Gen.  Con- 
tracting Co.  V.  United  States,  229  Fed. 
588. 

I  a]  The  conformity  act  does  not 
apply  (1)  to  jurisdiction  or  to  the  mode 
or  manner  of  obtaining  jurisdiction 
over  the  person.  Wells  f.  Clark,  136 
Fed.  4fi2,  Germed,  203  U.  S.  164,  27  Sup, 
Ct.  43,  51  L.  ed.  138.  (2)  Will  not  fol- 
low a  state  practice  that  counts  for 
moneys  due  and  moneys  not  due  may 
not  be  joiucd  in  the  same  action,  where 
to  do  so  would  require  a  division  of  the 
action  into  two  actions,  under  the  state 
practice,  of  neither  of  which  the  fed- 
eral court  would  have  jurisdiction. 
O'Connell  v.  Reed,  56  Fed.  531,  5  C.  C. 
A.  586. 

[b]  As  to  Amount  in  Controversy. 
Yates  V.  Why  el  Coke  Co.,  221  Fed.  tiO.;, 
l;i7  C.  C.  a'  327;  Heffner  f.  Gwynne- 
Treadwell  Cotton  Co.,  160  Fed.  635,  87 
C.  C.  A.  606. 

As  to  scire  facias,  see  infra,  IV,  D, 
16. 

[c]  Jurisdiction  of  Appellate  Courts. 
Will  not  follow  a  state  statute  in  de- 
termining the  jurisdiction  of  the  court 
of  appeals  to  review  an  interlocutory 
order.  Shumaker  v.  Security  Life  & 
Annuity  Co.,  159  Fed.  112,  86  C.  C.  A. 
302. 

44.  East  Tenn.,  V.  &  G.  E.  Co.  v. 
Atlanta  &  F.  E.  Co.,  49  Fed.  608,  as  to 
venue. 

45.  Phelps  V.  Oaks,  117  U.  S.  236,  6 
Sup.  Ct.  714,  29  L.  ed.  888;  City  of  St. 
Charles  r.  Stookev,  154  Fed.  772,  85 
C.  C.  A.  494;  Collin  County  Nat.  Bank 
f.  Hughes,  152  Fed.  414,  81  C.  C.  A. 
656,  rehearing  denied,  155  Fed.  389,  83 
C.  C.  A.  661. 

46.  Michigan  Trust  Co.  v.  Ferry,  175 
Fed.  667.  99  C.  C.  A.  221. 

[al  The  act  cannot  operate  to  give 
the  federal  district  court  jurisdiction 
of  proceedings  in  rem  against  the  prop- 


erty of  a  non-resident  defendant  who 
has  not  been  personally  served  and  has 
not  appeared.  United  States  r.  Brooke, 
184  Fed.  341;  Harland  r.  United  Lines 
Tel.  Co.,  40  Fed.  308,  6  L.  R.  A.  252. 

[b]  Substituted  service  against 
nonresident  or  absent  parties  is  not 
permitted  in  the  federal  courts  in 
juirely  personal  actions  even  though 
allowed  by  the  state  practice.  New 
York  Life"  Ins.  Co.  v.  Bangs,  103  U.  S. 
435,  439,  26  L.  ed.  580. 

[c]  In  a  suit  against  a  corporation 
of  one  state,  (1)  brought  in  a  federal 
court  held  in  another  state,  in  which 
the  corporation  neither  does  business, 
nor  has  authorized  any  person  to  rep- 
resent it,  service  upon  one  of  its  offi- 
cers or  employes  found  within  the 
state  will  not  support  the  jurisdiction, 
though  such  service  is  recognized  as 
sufficient  by  the  statutes  and  judicial 
decisions  of  the  state.  Barrow  Steam- 
ship Co.  V.  Kane,  170  U.  S.  100,  111,  18 
Sup.  Ct.  526,  42  L.  ed.  964.  (2)  In  view 
of  the  federal  statute  providing  that 
where  jurisdiction  is  founded  solely  on 
diversity  of  citizenship  the  action  shall 
be  brought  only  in  the  district  of  the 
residence  of  the  plaintiff  or  the  defend- 
ant, the  federal  courts  will  not  con- 
form to  a  state  statute  providing  for 
obtaining  jurisdiction  of  actions  against 
a  foreign  corporation  by  service  of  pro- 
cess on  any  of  its  officers  or  agents  en- 
gaged in  its  business  in  the  state.  Gal- 
veston, H.  &  S.  A.  Co.  V.  Gonzales,  151 
U.  S.  496,  14  Sup.  Ct.  401,  38  L.  ed. 
248;  Southern  Pac.  Co.  v.  Denton,  146 
U.  S.  202,  13  Sup.  Ct.  44,  36  L.  ed.  942. 

47.  New  York  Life  Ins.  Co.  v. 
Bangs,  103  U.  S.  435,  26  L.  ed.  580; 
Michigan  Trust  Co.  r.  Ferry,  175  Fed. 
667,  99  C.  C.  A.  221.  But  see  Chinn  v. 
Foster-Milborn  Co.,  105  Fed.  158,  judg- 
ment affirmed,  202  Fed.  116,  122  C  C. 
A.  577. 

[a]  State  statute  making  an  ap- 
pearance for  the  sole  purpose  of  ob- 
jecting to  the  jurisdiction  a  waiver  of 
immunity  from  jurisdiction  by  reason 
of   nonresidence.    Davidson    Bros.    Mar- 
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confer  jurisdiction  on  a  federal  court,  or  what  shall  be  deemed  sufficient 
process  of  law.^^ 

Objections  to  Jurisdiction.  —  The  state  practice  will  ordinarily  be  fol- 
lowed as  to  the  manner  in  which  objections  may  be  taken  to  the  juris- 
diction,*^ and  as  to  whether  such  objections  and  defenses  on  the  merits 
shall  be  pleaded  successively  or  together,^"  except  where  such  practice  is 
inconsistent  with  federal  legislation  or  w'ould  deprive  a  party  of  rights 
secured  to  him  by  federal  law.'^  Thus,  the  federal  courts  have  followed 
state  practice  permitting  the  objection  to  be  taken  by  plea  in  abate- 
ment,^- or  rcfiuiring  it  to  be  taken  by  demurrer  if  apparent  on  the  face 
of  the  plaintiff's  pleading,  or  by  answer  if  not,*^  or  requiring  matters 
in  abatement  to  be  pleaded  in  the  answer.^*  State  practice  has  also  been 
followed  in  determining  whether  want  of  jurisdiction  may  be  taken  ad- 
vantage of  under  a  general  denial,"  or  under  a  denial  on  information 


ble  Co.  V.  U.  S.  ex  rel.  Gibson,  213  U.  S. 
10,  29  Sup.  Ct.  324,  53  L.  ed.  G75;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Gonzales, 
151  U.  S.  49G,  14  Sup.  Ct.  401,  38  L. 
ed.  248;  Mexican  Cent.  K.  Co.  v.  Pink- 
ney,  149  U.  S.  194,  203,  13  Sup.  Ct.  859, 
37  L.  ed.  699;  Southern  Pac.  Co.  v. 
Denton,  146  U.  S.  202,  13  Sup.  Ct.  44, 
36  L.  ed.  942.  See  also  Cain  v.  Com- 
mercial Pub.  Co.,  232  U.  S.  124,  34  Sup. 
Ct.  284,  58  L.  ed.  534. 

48.  Michigan  Trust  Co.  v.  Ferry,  175 
Fed.  667,  99  C.  C.  A.  221. 

4.9.  See  Southern  Pac.  Co.  v.  Den- 
ton, 146  U.  S.  202,  209,  13  Sup.  Ct.  44, 

36  L.  ed.  942. 

[a]  As  to  the  manner  of  taking  is- 
sue with  the  averments  of  the  petition 
as  to  citizenship.  Dej^utron  v.  Youug, 
134  U.  S.  241,  10  Sup.  Ct.  539,  33  L.  ed. 
923;  Kimball  v.  Detroit,  M.  &  T.  S.  L. 
Ey.,  189  Fed.  409. 

50.  Southern  Pac.  Co.  v.  Denton,  146 
U.  S.  202,  209,  13  Sup.  Ct.  44,  36  L.  ed. 
942.  See  Leonard  v.  Merchants  Coal 
Co.,  162  Fed.  885,  89  C.  C.  A.  575.  But 
see  Cuthbert  v.  Galloway,  35  Fed.  466. 

[aj  Not  Bound  by  State  Practice. 
Though,  un'der  the  state  practice,  ob- 
jections to  the  jurisdiction  and  matters 
in  defense  of  the  cause  of  action  may 
be  united  in  the  same  answer,  defend- 
ant is  not  bound  to  so  present  the 
question  of  jurisdiction.  Jones  v.  Row- 
ley, 73  Fed.  286. 

51.  Mexican  Cent.  E.  Co,  v.  Piuk- 
ney,  149  U.  S.  194,  206,  13  Sup.  Ct.  859, 

37  L.  ed.  699;  Southern  Pac.  Co.  v. 
Denton,  146  U.  S.  202,  209,  13  Sup.  Ct. 
44,  36  L.  ed.  942. 

52.  Terrv  v.  Davy,  107  Fed.  50,  46 
C.  C.  A.  141. 
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[a]  The  common-law  practice  under 
which  the  objection  that  the  citizen- 
ship of  the  plaintiffs  is  not  sufficiently 
alleged  may  be  taken  by  plea  in  abate- 
ment. Derk  P.  Yonkerman  Co.  v. 
Charles  Fuller's  Adv.  Agency,  135  Fed. 
613. 

53.  Roberts  v.  Lewis,  144  U.  S.  65.'., 
12  Sup.  Ct.  781,  36  L.  ed.  579;  Cole  v. 
Carson,  153  Fed.  278,  82  C.  C.  A.  408; 
Yocum  V.  Parker,  130  Fed.  770,  66  C. 
C.  A.  80. 

54.  See  infra,  this  note. 

[a]  Facts  which  would  defeat  the 
jurisdiction  must  be  pleaded  by  answer, 
where  the  stale  statute  requires  mat- 
ters in  abatement  to  be  so  pleaded. 
Cole  V.  Carson,  153  Fed.  278,  82  C.  C.  A. 
408. 

[b]  Where  the  state  statute  requires 
matter  in  abatement  to  be  pleaded  in 
the  answer,  a  denial  of  jurisdictional 
averments  raises  an  issue  of  fact  which 
is  for  the  jury.  There  should  be  a  sep- 
arate verdict  on  such  issue.  Roberts  f. 
Langenbach,  119  Fed.  349,  56  C.  C.  A. 
253. 

55.  Gilbert  v.  David,  235  U.  S.  561, 
35  Sup.  Ct.  164,  59  L.  ed.  360;  Peper 
Automobile  Co.  v.  American  Motor  Car 
Sales  Co.,  ISO  Fed.  245. 

[a J  Whether  an  allegation  of  citi- 
zenship is  put  in  issue  by  (1)  a  general 
denial.  Roberts  v.  Lewis,  144  U.  S.  653, 
12  Sup.  Ct.  781,  36  L.  ed.  579;  Lindsay- 
Bitton  Live  Stock  Co.  v.  Justice,  191 
Fed.  163,  111  C.  C.  A.  525;  Cole  v.  Car- 
son, 153  Fed.  278,  82  C.  C.  A.  408;  To- 
ledo Traction  Co.  v.  Cameron,  137  Fed. 
48,  69  C.  C.  A.  28;  Yocum  v.  Parker, 
130  Fed.  770,  66  C  C.  A.  80.  (2)  The 
main    opinion    in    the    case    of    Hill    v. 
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and  belief."  However,  in  view  of  the  federal  statute  directing  the  court 
to  proceed  no  farther  in  a  case  where  want  of  jurisdiction  appears,  the 
manner  of  calling  attention  to  this  fact  rests  in  the  sound  discretion  of 
the  court,*^  and  the  federal  courts  may  follow  an  established  federal 
practice  permitting  motion  to  quash  for  lack  of  jurisdiction,  notwith- 
standing a  different  state  practice.*^ 

2.  Venue.  —  State  statutes  cannot  operate  to  restrict  the  territorial 
jurisdiction  of  the  federal  courts."'  State  practice  as  to  the  manner  of 
raising  objections  to  the  venue  may  be  followed,*"^  but  are  not  controll- 
ing in  determining  whether  such  an  objection  has  been  waived."^ 

3.  Form  and  Institution  of  Actions.  —  State  statutes  as  to  the  form 
of,*'  and  the  manner  of  instituting  actions  at  law,"  and  as  to  the  time 


Walker,  92  C.  C.  A.  633,  1G7  Fed.  241, 
holds  to  the  contrary,  but,  as  pointed 
out  in  Lindsay-Britton  Live  Stock  Co. 
t*.  Justice,  supra,  one  of  the  other 
judges  hearin{j  that  case  dissented,  and 
the  third  judye  concurred  in  the  result 
on  other  grounds.  (3)  The  allegation 
of  citizenship  is  a  material  allegation 
within  the  meaning  of  a  state  statute 
providing  that  every  material  allega- 
tion of  the  petition  is  put  in  issue  by 
a  general  denial,  and  hence  it  is  put 
in  issue  by  such  a  denial.  Roberts  v. 
Lewis,  144  U.  S.  653,  657,  12  Sup.  Ct. 
781,  36  L.  ed.  579. 

56.  Wells  Co.  V.  Gastonia  Cotton 
Mfg.  Co.,  198  U.  S.  177,  25  Sup.  Ct.  640, 
49  L.  ed.  1003.  See  Gilbert  v.  David, 
235  U.  S.  561,  35  Sup.  Ct.  164,  59  L.  ed. 
360,   under    Connecticut    practice. 

57.  Gilbert  v.  David,  235  U.  S.  561, 
35  Sup.  Ct.  ]r,4,  51)  L.  ed.  360. 

As  to  the  manner  of  questioning  juar- 
isdiction,  see  supra,  II,  G. 

58.  Meisukas  r.  Greenough  Red  Ash 
Coal  Co.,  244  U.  S.  54,  37  Sup.  Ct.  593, 
61  L.  ed.  987,  for  lack  of  jurisdiction 
over  a  foreign  corporation. 

59.  They  caanot  restrict  it  within 
limits  more  narrow  than  those  pre- 
scribed by  the  federal  statutes  relating 
to  the  district  in  which  actions  may  be 
brought.  East  Tenn.,  V.  &  G.  R.  Co. 
f.  Atlanta  &  F.  R.  Co.,  49  Fed.  608. 

60.  Western  Loan  &  Sav.  Co.  v. 
Butte  &  Boston  Consol.  Min.  Co.,  210 
U.  S.  368,  28  Sup.  Ct.  720,  52  L.  ed. 
1101,  as  to  the  manner  of  raising  the 
objection  that  the  defendant  is  sued 
in  the  wrong  district. 

[a]  By  Demurrer.  —  Southern  Pac. 
Co.  V.  Denton,  146  U.  S.  202,  13  Sup.  Cl. 
44,  36  L.  ed.  042.    By  special  demurrer, 


where  there  is  a  special  appearance  for 
that  purpose.  Ware-Kramer  Tobacco 
Co.  V.  American  Tobacco  Co.,  178  Fed. 
117. 

[b]  By  motion  to  set  aside  service 
of  process.  Ware-Kramer  Tobacco  Co. 
r.  American  Tobacco  Co.,  178  Fed.  117. 

[cj  By  Special  Appearance  and  Mo- 
tion.—  Western  Loan  &  Sav.  Co.  v. 
Butte  &  Boston  Consol.  Min.  Co.,  210 
U.  S.  368,  28  Sup.  Ct.  720,  52  L.  ed. 
1101. 

61.  See   infra,  this  note. 

[a]  As  to  Waiver.  —  A  state  stat- 
ute providing  that  issuing  process  for 
witnesses  and  taking  depositions  shall 
not  constitute  a  waiver  of  a  plea  of 
privilege  is  not  controlling  in  deter- 
mining whether  plaintiff  has  waived 
the  objection  that  a  case  has  lioen  re- 
moved to  a  district  where  neither  party 
resided.  Clark  v.  Southern  Pac.  Co., 
175  Fed.  122. 

62.  Chicago  &  N.  W.  R.  Co.  v.  De 
Clow,  124  Fed.  142,  61  C.  C.  A.  34; 
Cruz  r.  O 'Boyle,  197  Fed.  824.  See 
infra,  IV,  D,  7,  and  Lowndes  v.  Board 
of  Trustees,  153  U.  S.  1,  14  Sup.  Ct. 
758,  38  L.  ed.  615.  Compare  DuBois  v. 
Seymour,  152  Fed.  600,  81  C.  C.  A.  590, 
11  Ann.  Cas.  656. 

63.  Leas  &  McVitty  v.  Merriman, 
132  Fed.  5rO,  institution  of  action  by 
a  notice  instead  of  a  summons.  See 
West  Fork  Glass  Co.  v.  Innes-Weld 
Glass  Co.,  178  Fed.  205,  101  C.  C.  A. 
525. 

Compare  Martin  v.  Criscuola,  10 
Blatchf.  211,  16  Fed.  Cas.  Xo.  9,159. 

[a]  Actions  for  penalties  prescribed 
by  the  federal  statutes  may  be  begun 
by  capias  where  the  state  statute  pro- 
vides that  actions  for  penalties  shall 
be  so  begun.  United  States  r.  Banister, 
70  Fed.  44. 
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when  an  action  is  to  be  deemed  coinmeneed,'"'  will  be  followed  in  the  fed- 
eral courts,  although  not  to  the  extent  of  restricting  them  in  tlie  exer- 
cise of  their  jurisdiction.^' 

4.  Process.  —  State  statutes  will  be  followed  as  to  the  form  of 
process,*"  except  as  to  its  signature,  which  is  regulated  by  the  federal 
statutes."  State  statutes  also  govern  as  to  the  manner  in  which  process 
must  be  served,"^  except  as  otherwise  provided  by  federal  statute,"  but 
are  not  controling  in  determining  what  is  sufficient  service  of  process  or 
sufficient  appearance  of  parties  to  confer  jurisdiction  on  a  federal  court, 


64.  In  re  Connaway,  178  U.  S.  421, 
20  Sup.  Ct.  951,  44  L.  ed.  1134  (by  fil- 
ing complaint);  Goldonberg  V.  Murphy, 
108  U.  S.  162,  2  Sup.  Ot.  388,  27  L.  ed. 
686  (when  the  summons  is  served);  In- 
ternational Bank  &  Trust  Co.  v.  Clark, 
159  Fed.  58,  86  C.  C.  A.  248;  Deepwa- 
ter  R.  Co.  v.  Western  Pocahontas  Coal 
&  Lumber  Co.,  152  Fed.  824,  condemna- 
tion  proceedings. 

65.  See  Hills  &  Co.  v.  Hoover,  220 
U.  S.  329,  31  Sup.  Ct.  402,  55  L.  ed. 
485,  Ann.  Cas.  1912C,  562;  Davenport 
V.  Dodge  County,  105  U.  S.  237,  26  L. 
ed.  1018;  First  Nat.  Bank  v.  City  of 
Port  Townsend,  184  Fed.  574,  106  C.  C. 
A.  554. 

66.  Gillum  v.  Stewart,  112  Fed.  30 
See  Chamberlain  v.  Meusing,  47  Fed. 
435. 

[a]  RecLuiring  a  reference  to  the 
statute  to  be  indorsed  on  the  summons 
in  an  action  for  a  statutory  penalty. 
Brown  v.  Church,  5  Fed,  41;  Brown  v. 
Pond,  5  Fed.  31,  41. 

[b]  In  Elson  v.  Town  of  Waterford, 
135  Fed.  247,  it  was  held  that  the  fact 
that  copies  of  the  original  writ  and 
process  in  an  action  against  a  town 
were  attested  by  the  clerk,  instead  of 
by  the  officer  making  the  service,  as 
required  by  the  state  statute,  did  not 
defeat  the  jurisdiction  of  the  court. 
The  court  of  appeals  affirmed  the  final 
judgment  in  this  case,  but  refused  to 
pass  on  the  question  of  jurisdiction. 

67.  Gillum  v.  Stewart,  112  Fed.  30; 
Dwight  ?;.  Merritt,  4  Fed.  614. 

[a]  A  summons  signed  by  plain- 
tiff's attorney  and  without  a  seal  is 
insufficient,  though  proper  under  the 
state  practice.  Dwight  v.  Merritt,  4 
Fed.  614.  See  also  Middleton  Paper  Co. 
1-.  Eock  River  Paper  Co.,  19  Fed.  252. 

[b]  A  notice  of  motion  for  judg- 
ment under  the  West  Virginia  statute 
is  not  a  process  within  the  meaning  of 
the  federal  statute.    Schofield  v.  Palm- 
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er,   134  Fed.   753;   Leas  &  McVitty   v. 
Merriman,  132  Fed.  510. 

68.  Amy  v.  Watertown,  130  U.  S. 
301,  9  Sup.  Ct.  530,  32  L.  ed.  946;  Nick- 
erson  v.  Warren  City  Tank  &  Boiler 
Co.,  223  Fed.  843;  Lemon  v.  Imperial 
Window  Glass  Co.,  199  Fed.  927;  Jew- 
ett  f.  Garrett,  47  Fed.  625.  See  Craw- 
ford V.  Foster,  84  Fed.  939,  28  C.  C.  A, 
576;  United  States  v.  Mitchell,  223 
Fed.  805. 

[a]  On  Foreign  Corporations.  —  St. 
Louis  S.  W.  R.  Co.  V.  Alexander,  227 
U.  S.  218,  33  Sup.  Ct.  245,  57  L.  ed. 
486,  Ann.  Cas.  1915B,  77;  Penn.  Lum- 
bermen's Mut.  Fire  Ins.  Co.  v.  Meyer, 
197  U.  S.  4J7,  25  Sup.  Ct.  483,  39  L. 
ed.  810;  Boultbee  v.  International  Pa- 
per Co.,  229  Fed.  951,  144  C.  C.  A.  233; 
Beach  v.  Kerr  Turbine  Co.,  243  Fed. 
706.  But  see  Barrow  S.  S.  Co.  v.  Kane, 
170  U.  S.  100,  18  Sup.  Ct.  526,  42  L. 
ed.  964. 

[b]  A  rule  which  includes  the  state 
mode  of  procedure,  and  more  effectu- 
ally secures  personal  service  on  the  de- 
fendant, which  is  the  purpose  of  the 
state  law,  does  not  violate  §914.  Lowry 
V.  Story,  31  Fed.  769. 

[c]  Federal  Courts  Not  Absolutely 
Bound.  —  Collin  County  Nat.  Bank  v. 
Hughes,  152  Fed.  414,  81  C.  C.  A.  556, 
rehearing  denied  155  Fed.  389,  83  C. 
C.  A.  661.  See  also  Hale  v.  Wharton, 
73  Fed.  739. 

[d]  Penalty  for  Failure  to  Serve. 
A  federal  court  will  not  enforce  against 
its  marshal  a  penalty  imposed  by  a 
state  statute  upon  sheriffs  who  fail  or 
neglect  to  serve  process  duly  issued  to 
and  received  by  them,  Lowry  v.  Story, 
31  Fed.  769. 

[e]  State  Statute  as  to  Conclusive- 
ness of  Return.  —  See  Joseph  v.  New 
Albany  Steam  Forge  &  R.  Mill  Co.,  53 
Fed.  180. 

69.  United  States  v.  Southern 
Dredging  Co.,  251  Fed.  400;  Vitkus  v. 
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or  what. shall  be  deemed  sufficient  process  of  Iaw.^°   Process  of  attach- 
ment'' or  for  the  enforcement  of  judgments  is  discussed  elsewhere.^* 

Amendment  of  Process.  -  A  state  statute  may  enlarge  the  power  of  the 
federal  courts  to  amend  process,"  but  cannot  diminish  the  power  con- 
ferred upon  them  in  this  regard  by  the  acts  of  congress/* 

5.  Survival  and  Revivor  of  Actions.  —  Whether  an  action  survives 
depends  on  tlie  substance  of  the  cause  of  action,  and  not  on  the  forms  of 
proceeding  to  enforce  it."  The  state  law  controls  in  determining  wheth- 
er or  not  a  right  of  action  given  by  the  state  statute  survives,"  but  not 
where  the  right  of  action  is  given  by  the  federal  statutes."  If  the  cause 
of  action  survives,  the  state  practice  will  be  followed  as  to  the  method  of 
effecting  a  revivor  or  continuing  the  action.^' 

6.  Parties.  —  Generally  speaking,  the  state  practice  controls  in  de- 
termining questions  as  to  parties  in  actions  at  law,^»  except  in  so  far  as 
a  peculiar  federal  rule  may  be  jurisdictional.*"  Thus,  the  state  practice 
will  be  followed  in  determining  the  right  of  a  particular  person,"  as  a 


Clyde  Steamship  Co.,  232  Fed.  288.  See 
Colosino  r.  Pittsburgh  &  L.  E.  R.  Co., 
210  Fed.  550. 

70.  See  supra,  IV,  D,  1,  and  also 
Boach  V.  Kerr  Turbine  Co.,  243  Fed. 
706. 

71.  See  infra^  IV,  D,  17. 

72.  See  iiifra,  IV,  D,  13. 

73.  Norton  v.  City  of  Dover,  14 
Fed.  106. 

74.  Norton  v.  City  of  Dover,  14 
Fed.  106.  See  also  Rev.  St.  §954,  Comp. 
St.   1916,  §1591. 

75.  In  re  Connaway,  178  U.  S.  421, 
20  Sup.  Ct.  951,  44  L.  ed.  1134;  Martin 
r.  Baltimore  &  O.  R.  Co.,  151  U.  S.  673, 
14  Sup.  Ct.  533,  38  L.  ed.  311;  Schreib- 
er  V.  Sharpless,  110  U.  S.  76,  3  Sup.  Ct. 
423,  28  L.  ed.  65. 

76.  In  re  Connawav,  178  U.  S.  421, 
20  Sup.  Ct.  951,  44  l!  ed.  1134;  Balti- 
more &  O.  R.  Co.  V.  Jov,  173  U.  S.  226, 

19  Sup.  Ct.  387,  43  L.  ed.  677;  Martin 
I".  Baltimore  &  O.  R.  Co.,  151  U.  S.  673, 
14  Sup.  Ct.  533,  38  L.  ed.  311. 

77.  In  re  Connaway,  178  U.  S.  421, 

20  Sup.  Ct.  951,  44  L.  ed.  1134;  Balti- 
more &  O.  R.  Co.  V.  Jov,  173  U.  S.  226, 
19  Sup.  Ct.  387,  43  L.  ed.  677;  Martin 
f.  Baltimore  &  O.  R.  Co.,  151  U.  S.  673, 
14  Sup.  Ct.  533,  38  L.  ed.  311;  Schreib- 
er  v.  Sharpless,  110  U.  S.  76,  3  Sup.  Ct. 
423.  28  L.  ed.  65;  Caillouet  r.  Amer- 
ican Sugar  Ref.  Co.,  250  Fed.  639; 
Walsh  V.  New  York,  N.  H.  &  H.  R.  Co 
173  Fed.  494.  ' 

78.  Martin's  Admr.  v.  Baltimore  & 
O.  R.  Co.,  151  U.  S.  673,  14  Sup.  Ct.  533. 
38  L,  ed.  311;  In  re  Connaway,  178  U.  S. 


421,  20  Sup.  Ct.  951,  44  L.  ed.  1134; 
Schreiber  v.  Sharpless,  110  U.  S.  76, 
3  Sup.  Ct.  423,  28  L.  ed.  65;  United 
States  V.  Dunne,  173  Fed.  254,  97  C. 
C.  A.  420,  19  Ann.  Cas.  1145;  Spaeth  v. 
Sells,  176  Fed.  797;  Y-ta-tah-wah  v. 
Reboek,  105  Fed.  257.  See  Renaud  v. 
Abbott,  116  U.  S.  277,  6  Sup.  Ct.  1194, 
29  L.  ed.  629. 

[a]  In  United  States  v.  Agee,  108 
Fed.  10,  47  C.  C.  A.  152,  it  is  held  that 
the  state  statute  controls  as  to  the 
right  to  revive  an  action  against  the 
personal  representative  of  a  deceased 
surety  in  an  action  on  the  bond  of  a 
postmaster. 

79.  Hale  v.  Tyler,  104  Fed.  757.  But 
see  Springfield  Fire  &  Marine  Ins,  Co. 
r.  Richmond  &  D.  R.  Co.,  48  Fed.  360, 
as  to  rules  derived  from  equity. 

80.  See  Phelps  f.  Oaks,  117  U.  S. 
236,  6  Sup.  Ct.  714,  29  L.  ed.  888;  New 
York  Evening  Post  Co.  v.  Chaloner  (C. 
C.  A.),  265  Fed.  204. 

81.  Albany  &  Rensslaer  Co.  v.  Lund- 
berg,  121  U.  S.  451,  7  Sup.  Ct.  958,  30 
L.  ed.  982. 

[a]  Where  plaintiffs  may  maintain 
an  action  at  law  in  their  own  names, 
they  may  do  so  in  the  federal  court 
after  removal.  Thompson  v.  Central 
Ohio  R.  Co.,  6  Wall.  (U.  S.)  134,  18  L. 
ed.  765. 

[b]  In  whose  name  an  action  shall 
be  brought  depends  upon  state  law. 
New  York  Evening  Post  v.  Chaloner 
(C.  C.  A.),  265  Fed.  204. 

[c]  Married  Woman.  —  Texas  &  P. 
R.  Co.  V.  Humble,  97  Fed.  837,  38  C.  C. 
A.  502. 
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giiardian,^2  or  one  with  whom,  or  in  whose  name  a  contract  is  made  for 
the  benefit  of  another, ^^  to  sue  in  his  own  name,  and  the  same  is  true  as 
to  the  right  of  an  assignee  to  sue,  ^*  subject  to  federal  statutory  limita- 
tions on  the  right  of  an  assignee  to  sue.^'  So,  except  as  otherwise  pro- 
vided by  federal  statute,"  state  practice  as  to  parties  defendant  will  bo 
followed,"  as  in  case  of  the  joinder  of  defendants,*'  and  as  to  the  right 
to  sue  one  or  more  of  several  joint  obligors  without  joining  them  all.*' 
Objections  to  Parties. —State  statutes  as  to  the  manner  of  raising  the 
objection  that  there  is  a  defect"  or  misjoinder'*  of  parties  and  as  to  the 


82.  As  to  the  right  of  a  guardian  to 
sue  in  his  own  name  to  recover  for  in- 
juries to  the  ward.  Mexican  Cent.  R. 
Co.  i;.  Eckman,  205  U.  S.  538,  27  Sup. 
Ct.  791,  51  L.  ed.  920. 

83.  Albany  &  Rensslaer  Co.  v. 
Lundberg,  121  U.  S.  451,  7  Sup.  Ct. 
958,  30  L.  ed.  982. 

84.  Hartford  Fire  Ins.  Co.  v.  Erie 
R.  Co.,  172  Fed.  899. 

[a]  As  to  the  right  of  an  assignee 
of  a  chose  in  action  to  sue  (1)  in  his 
own  name.  Glenn  v.  Marbury,  145  U.  S. 
499,  508,  12  Sup.  Ct.  914,  36  L.  ed.  790; 
Pritchard  v.  Norton,  106  U.  S.  124,  130, 
1  Sup.  Ct.  102,  27  L.  ed.  104.  (2)  As- 
signee of  a  claim  for  damages  under 
the  interstate  commerce  act  against  a 
carrier  for  alleged  overcharges  upon 
interstate  shipments  of  freight.  Ed- 
munds V.  Illinois  Cent.  R.  Co.,  80  Fed. 
78.  (3)  State  statutes  permitting  the 
assignee  of  a  nonnegotiable  contract  to 
sue  thereon  in  his  own  name,  and  the 
assignee  of  a  part  of  a  contract  to  sue 
thereon  jointly  with  his  assignor,  or 
alone  if  "no  oljjection  is  taken  by  de- 
murrer or  answer  to  the  nonjoinder  of 
his  assignor,  govern  in  the  federal 
courts.  Delaware  County  Com'rs.  v. 
Diebold  Safe  &  Lock  Co.,  133  U.  S. 
473,  10  Sup.  Ct.  399,  33  L.  ed.  674. 

[b]  As  to  the  right  of  equitable  as- 
signees (1)  of  a  part  of  a  right  of  ac- 
tion to  sue  in  their  own  names.  Gaug- 
ler  V.  Chicago,  M.  &  P.  S.  R.  Co.,  197 
Fed.  79.  (2)  Permitting  equitable 
owner  of  drafts  to  sue  thereon  in  his 
own  name.  Thompson  v.  Central  Ohio 
R.  Co.,  6  Wall.  (U.  S.)  134,  18  L.  ed.  765. 

85.  See  supra,  II,  F,  14,  and  Webb 
V.  Goldsmith,  127  Fed.  572,  assignee  of 
right  of  action  for  infringement  of  pat- 
ent. 

86.  See  irifra,  this  note. 

[a]  Federal  statute  relating  to  the 
right  to  proceed  against  part  of  several 
defendants    when    the    rest    are    not 
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served,  will  control  as  against  an  in- 
consistent state  statute  on  the  same 
subject.  Allnut  v.  Lancaster,  76  Fed. 
131. 

87.  Adams  v.  Shirk,  105  Fed.  659,  44 
C.  C.  A.  653.  See  Hearfield  v.  Bridge, 
67  Fed.  333. 

88.  Deepwater  R.  Co.  v.  Western 
Pocahontas  Coal  &  Lumber  Co.,  152 
Fed.  824;  United  States  v.  Lawrence, 
14  Blatchf.  229,  26  Fed.  Cas.  No.  15,- 
574. 

[a]  As  to  Indispensable  Parties. 
Columbia  Digger  Co.  v.  Rector,  215 
Fed.  618;  Farmers'  Bank  v.  Wright, 
158  Fed.  841. 

[b]  Joint  Action  Against  Principal 
and  Sureties.  —  St.  Louis  Brew.  Assn. 
r.  Hayes,  97  Fed.  859,  38  C.  C.  A.  449; 
United  States  v.  Comet  Oil  &  Gas  Co., 
187  Fed.  674. 

[c|  As  to  the  right  to  sue  the  ad- 
ministrator of  one  of  several  joint  con- 
tracting parties  jointly  with  the  sur- 
vivors. United  States  v.  Agee,  108  Fed. 
10,  47  C.  C.  A.  152  (reversing  United 
States  V.  Bullard,  103  Fed.  256,  on  other 
grounds) ;  United  States  v.  Tracy,  8 
Ben.  1,  28  Fed.  Cas.  No.  16,536. 

89.  Will  be  governed  by  a  state 
statute  providing  that  where  two  or 
more  persons  are  jointly  bound  by  con- 
tract, an  action  thereon  may  be 
brought  against  all  or  any  of  them, 
that  judgment  may  be  given  for  or 
against  one  or  more  of  several  plain- 
tiffs or  defendants,  and  that  though  all 
of  the  defendants  have  been  sum- 
moned, judgment  may  be  rendered 
against  any  of  them  severally,  where 
plaintiff  would  be  entitled  to  judgment 
against  such  defendants  if  the  action 
had  been  against  them  alone.  Sawin  v. 
Kennv,  93  IT.  S.  289,  23  L.  ed.  926; 
Knight  V.  Illinois  Cent.  R.  Co.,  180  Fed. 
368,"  103   C.   C.   A.   514. 

90.  Buekinffham  v.  Dake,  112  Fed. 
258,  263,  49  C.  C.  A.  492. 

91.  United  States  v.  Agee,  108  Fed. 
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waiver  of  such  objections^-  will  be  followed. 

7.  Pleading  and  Related  Matters.  —  a.  Generally.  —  Except  as 
otherwise  provided  by  federal  statutes,"  the  federal  courts  will,  as  a 
general  rule,  follow  the  state  practice  as  to  the  form  and  order  of  plead- 
ings in  actions  at  law,"  and  as  to  the  time  within  which  they  must  be 
filed,"  their  sufficiency  and  scope,"  and  as  to  the  manner  in  which  they 


10,  47  C.  C.  A.  152  (reversing  United 
States  V.  Billiard,  103  Fed.  25(5) ;  Buck- 
inghan:  c.  Dakc,  112  Feu.  258,  263,  50 
C.  C.  A.  492. 

[a]  Reciuiring  objection  to  be  taken 
before  answer  l>y  a  moiiuii  to  reciuiro 
an  ek-rtion.  MiTiliants'  Ins.  Co.  r. 
Buckner,  110  Fed.  345,  49  C.  C.  A.  80. 

92.  Merchants'  Ins.  Co.  v.  Bu<kner, 
110  Fed.  345,  49  C.  C.  A.  SO;  United 
States  V.  Agee,  108  Fed.  10,  47  C.  C. 
A.  152,  reversinn  United  States  v.  Bul- 
lard,  10.!  Fed.  250. 

[al  That  a  defect  or  misjoinder  of 
parties  plaintilf  is  waived  if  nut  taken 
advantage  of  Ijv  diiiiurrLr  or  answer. 
Buckingham  r.  f)ake,  112  Fed.  258,  263, 
49  C.  C.  A.  492. 

93.  See  Myers  f.  Cunningham,  44 
Fed.  346,  infringement  of  patent.  Com- 
pare Johnston  r.  Klopsch,  88  Fed.  692; 
Celluloid  Mfg.  Co.  f.  American  Zylo- 
nite  Co.,  34  Fed.  744. 

94.  Mexican  Cent.  R.  Co.  v.  Pink- 
ney,  149  U.  S.  194,  206,  13  Sup.  Ct.  859, 
37  L.  ed.  699;  Southern  Pac.  Co.  v. 
Denton,  146  U.  S.  202,  209,  13  Sup.  Ct. 
44,  36  L.  ed.  942;  Brown  v.  Cumber- 
land Tel.  &  Tel.  Co.,  181  Fed.  246.  See 
Hein  v.  Westinghouse  Air  Brake  Co., 
168  Fed.  766;  Hein  v.  Westinghouse  Air 
Brake  Co.,  164  Fed.  79. 

[a]  Exhibits  in  Pleadings.  —  Re- 
quiring the  plaintiff  in  an  action  of 
e.icctment  to  set  forth  in  his  complaint 
all  deeds  and  other  written  evidences 
of  title  on  which  he  relies,  and  to  file 
copies  thereof  as  exhibits  therewith, 
and  requiring  defendant  in  his  answer 
to  set  forth  exceptions  to  any  of  such 
documents  to  which  he  "wishes  to  ob- 
ject. Alexander  r.  Gordon,  101  Fed. 
91,  41   C.  C.  A.  228. 

[b]  Permitting  a  general  allegation 
as  to  the  performance  of  conditions 
precedent.  Stratton  v.  Essex  County 
Park   Com.,   164   Fed.  901. 

[c]  That  each  cause  of  action  must 
be  complete  in  itself,  (1)  and  must  con- 
tain facts  sufficient  to  sustain  it,  ir- 
respective   of    any    averments    in    any 


other  one.  Moore  Bros.  Glass  Co.  y. 
Drevet  Mfg.  Co.,  154  Fed.  737.  (2) 
Must  be  separately  stated  and  num- 
bered. Hoyt  V.  Computing  Scale  Co., 
96  Fed.  250. 

[d]  Requiring  Defenses  To  Be  Sep- 
arately Stated.  —  Cottier  r.  Stimson,  18 
Fed.  (>!•. 

[e]  Conclusion  of  Pleas.  —  As  to 
whether  a  plea  should  conclude  to  the 
country  or  with  a  verification.  Strat- 
ton f.  Essex  County  Park  Com.,  164 
Fed.  901. 

95.  Ricard  v.  Inhabitants  of  Tp.  of 
New  Providence,  5  Fed.  433. 

96.  Glenn  v.  Sumner,  132  U.  S.  152, 
10  Sup.  Ct.  41,  33  L.  ed.  301;  Cruz  v. 
O 'Boyle,  197  Fed.  824;  Ohman  V.  New 
York,  108  Fed.  953. 

[a]  Sufficiency  on  Demurrer.  —  Nor- 
folk &  P.  Traction  Co.  t.  Rephan,  188 
Fed.  276,  110  C.  C.  A.  254;  Castro  v. 
De  Uriarte,  12  Fed.  250. 

[b]  Sufficiency  of  the  Petition  to 
Uphold  a  Judgment.  —  Rush  c.  New- 
man, 58  Fed.  158,  7  C.  C.  A.  136. 

[c]  In  an  Action  for  a  Penalty 
Given  by  a  Federal  Statute.  —  Fish  r. 
Manninj:,  31   Fed.  310. 

[d]  As  to  Necessity  of  Avoiding 
Apparent  Bar  of  Statute  of  Limita- 
tions.—  Ratican  v.  Terminal  R.  Assn., 
114  Fed.  666. 

[e]  As  to  General  Averment  of 
Negligence.  —  Beck  v.  Johnson,  169 
Fed.   154. 

[f]  As  to  manner  of  alleging  dam- 
ages, in  action  for  treble  damages  un- 
der Sherman  Anti-Trust  Act.  Monarch 
Tobacco  Works  i".  American  Tobacco 
Co.,  165  Fed.  774. 

[g]  Definiteness  of  Allegation  of 
Time.  — Fish   r.  Manning,  31  Fed.  340. 

[h]  Garnishment.  —  Whether  or  not 
the  notice  served  by  plaintiff  on  a  gar- 
nishee, pursuant  to  a  state  Statute,  was 
sufficient  to  put  the  garnishee's  answer 
in  issue.  Logan  r.  Goodwin,  104  Fed. 
490,  43  C.  C.  A.  658. 

[i]  As  to  whether  cause  of  action 
is  entire,  in  determining  whether  sep- 
arable  controversy   is    involved.    Beek- 
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are  to  be  construed."  They  are  bound  by  state  statutes  abolishing  the 
forms  of  actions  at  law,»«  and  substituting  a  complaint  for  the  common- 
law  declaration."   State  statutes  relating  to  bills  of  particulars  will  be 

followed.^  .  1       9       J 

State  practice  relative  to  the  joinder  of  causes  of  action  at  law,  and 
as  to  the  right  of  defendant  to  plead  as  many  defcnsos  as  lie  may  have, 
in  his  answer,'  will  ordinarily  be  followed,  but  prior  to  the  federal  stat- 
ute authorizing  it,  legal  and  equitable  causes  of  action  could  not  be 
joined  nor  equitable  defenses  pleaded  in  actions  at  law  in  the  federal 
courts,  regardless  of  state  statutes  on  the  subject.* 

State  statutes  requiring  matter  in  abatement  to  be  pleaded  in  the  an- 
swer are  controlling,*  and  the  state  practice  will  be  followed  as  to 
whether  a  plea  in  abatement  is  waived  by  pleading  to  the  merits." 

Those  defenses  and  only  those  are  open  to  the  defendant^  under  any 
form  of  plea  or  answer  which  would  have  been  open  to  him  under  a 
like  pleading  in  the  courts  of  the  state.^  Thus,  the  state  practice  will  be 
followed  in  determining  what  matters  are  or  are  not  put  in  issue  by, 
and  what  defenses  are  or  are  not  available  under,  a  general  denial,*  or 


with  r.   Chicago,   M.   &  St.  P.  R.   Co., 
223  Fed.  858. 

[j]  Affidavit  of  Defense. —  See  Mc- 
Carty  v.  Neilson,  239  Fed.  151;  Hard- 
ing, Whitman  &  Co.  v.  York  Knitting 
Mills,  142  Fed.  228. 

97.  United  States  v.  Parker,  120  U. 
S.  89,  7  Sup.  Ct.  454,  30  L.  ed.  601; 
Bryson  v.  Gallo,  180  Fed.  70,  103  C.  C. 
A.  424;  Sommer  r.  Carbon  Hill  Coal 
Co.,  89  Fed.  54,  60,  32  C.  C.  A.  156. 

[a]  Answer.  —  School  Dist.  No.  11 
v.  Chapman,  152  Fed.  887,  82  C.  C.  A. 
35. 

[b]  That  a  denial  in  one  defense  is 
qualified  by  adniissious  in  another. 
Northern  P'ac.  E.  Co.  v.  Paine,  119  U. 
S.  561,  7  Sup.  Ct.  323,  30  L.  ed.  513. 

98.  Indianapolis  &  St.  L.  E.  Co.  v. 
Horst,  93  U.  S.  291,  300,  23  L.  ed.  898; 
N.  P.  Pratt  Laboratory  v.  Buffalo 
Forge  Co.,  184  Fed.  287,  106  C.  C.  A. 
429;  Davis  V.  Bessemer  City  Cotton 
Mills,  178  Fed.  784,  102  C.  C.  A.  232; 
Chicago  &  N.  W.  E.  Co.  v.  De  Clow, 
124  Fed.  142,  61  C.  C.  A.  34. 

99.  Indianapolis  &  St.  L.  E.  Co.  v. 
Horst,  93  U.  S.  291,  30O,  23  L.  ed.  898; 
N.  P.  Pratt  Laboratory  v.  Buffalo 
Forge  Co.,  184  Fed.  287,  106  C  C.  A. 
429;  Swift  &  Co.  v.  Jones,  145  Fed.  489, 
76  C.  C.  A.  253,  reversing  135  Fed.  437. 

1.  Locker  t".  American  Tobacco  Co., 
200  Fed.  973.  See  Shryock  v.  S.  P.  Cal- 
kins &  Co.,  248  Fed.  649,  160  C.  C.  A. 
549;  0-So-Ezv  Mop  Co.  v.  Channell 
Chem.  Co.,  230  Fed.  469. 
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2.  Hartford  Steam  Boiler  Inspec- 
tion &  Ins.  Co.  V.  Pabst  Brewing  Co., 
201  Fed.  617,  120  C.  C.  A.  45,  Ann.  Cas. 
1915'A,  637;  Ohman  v.  City  of  New 
York,  168  Fed.  953,  961;  Chamberlain 
r.  Mensing,  51  Fed.  511.  See  Light  v. 
Gray,  250  Fed.  631. 

fa]  In  a  single  count  where  they 
arise  from  a  single  occurrence.  J.  W. 
Bishop  Co.  V.  Shelhorse,  141  Fed.  643, 
72  C.  C.  A.  337. 

3.  Cottier    r.    Stimson,    18   Fed.    689. 

[a]  As  to  Right  To  Plead  Incon- 
sistent Defenses.  —  Tomkins  v.  Pater- 
son,  239  Fed.  402. 

4.  See  supra,  IV,  C. 

5.  Cole  V.  Carson,  153  Fed.  278,  82 
C.  C.  A.  408;  Eoberts  V.  Langenbach, 
119  Fed.  349,  56  C.  C.  A.  253.  See 
Whelan  v  Eio  Grande  Western  E.  Co., 
Ill  Fed.  326. 

[a]  Defendant  is  not  bound  to  so 
present  the  issue  of  jurisdiction,  though 
he  mav  do  so.  Jones  r.  Eowley,  73  Fed. 
286.    See  supra,  IV,  D,  1. 

6.  Wetzel  &  T.  E.  Co.  v.  Tennis 
Bros.  Co.,  145  Fed.  458,  75  C.  C  A.  266, 
affirming  140  Fed.  193;  Derk  P.  Yonk- 
erman  Co.  v.  Charles  H.  Fuller's  Adv. 
Agency,  135  Fed.  613. 

7.  Eoberts  v.  Lewis,  144  U.  S.  653, 
12  Sup.  Ct.  781,  36  L.  ed.  579.  See  also 
Kailoch  r.  Hoagland,  239  Fed.  252,  152 
C.  C.  A.  240. 

8.  Old  Wavne  Mut.  L.  Ins.  Co.  v. 
McDonough,  204  U.  S.  8,  27  Sup.  Ct. 
236,  51  L.  ed.  345;   Hodges  f.  Easton, 
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the  general  issue,^  or  a  denial  on  information  and  belief,"  and  what 
matters  must  be  specially  pleaded." 

Admissions.  —  The  federal  courts  will  foUow  state  statutes  to  the  effect 
that  allegations  in  a  pleading  which  are  not  denied  by  the  pleading  of 
the  adverse  party,^^  or  which  are  not  denied  under  oath,^^  are  to  be 
taken  as  true,  and  will  be  controlled  by  the  state  practice  in  determin- 
ing wlietlier  denials  in  an  answer  are  qualified  by  subsequent  admis- 
sions.^* 

b.  Amendments.- — Congress  has  to  some  extent  made  provision, 
both  generaP*  and  special,^'  for  amendments;  and  the  federal  courts 
are,  of  course,  bound  to  follow  these  acts  as  far  as  they  go,  rather  than 
any  contrary  or  inconsistent  state  practice."    Nevertheless  federal  courts 


106  U.  S.  408,  410,  1  Sup.  Ct.  307,  27 
L.  od.  169;  Haniv  i:  Chicago,  St.  P., 
M.  &  O.  R.  Co.,  172  Fed.  454  (coutrib- 
tory  negligcMieo) ;  First  Nat.  Bank  v. 
Hamor,  47  Fed.  3C,  existence  of  alleged 
jud{:jnH'nt. 

fa]  Will  follow  the  common-law 
rule,  applicable  in  the  state,  that,  in  an 
ai'tiuu  in  case,  driuiitiant  may  show 
contributory  negli^onco  under  a  gen- 
eral traverse,  Canadian  Pac.  R.  Co.  r. 
Clark,  73  Fed.  76,  20  C.  C.  A.  447,  74 
Fed.  302,  revcrsixf!  69  Fed.  543. 

[b]  Citizenship. —  (1)  Such  a  denial 
is  sufficient  to  put  in  issue  allegations 
as  to  the  citizenship  of  the  parties, 
where,  under  the  state  code,  it  puts  in 
issue  every  material  allegation  of  the 
petition.  Roberts  v.  Lewis,  144  U.  S. 
653,  12  Sup.  Ct.  781,  36  L.  ed.  579; 
Lindsav-Bitton  Live  Stock  Co.  v.  Jus- 
tice, 191  Fed.  163,  111  C.  C.  A.  525; 
Toledo  Traction  Co.  r.  Cameron,  137 
Fed.  48,  53,  69  C.  C.  A.  28;  Yocum  v. 
Parker,  130  Fed.  770,  66  C.  C.  A.  80. 
(2)  The  main  oj)ini(in  in  the  case  of 
Hill  V.  Walker,  107  Fed.  241,  92  C.  C. 
A,  633,  holds  to  the  contrary,  but,  as 
pointed  out  in  Lindsav-Bitton  Live 
Stock  Co.  v.  Justice,  supra,  one  of  the 
other  judges  hearing  that  case  dis- 
sented, and  the  third  judge  concurred 
in  the  result  on  other  grounds. 

9.  West  1-.  Smith,  101  U.  S.  263,  25 
L.  ed.  809,  general  issue  with  notice. 

10.  Wells  Co.  r.  Gastonia  Cotton 
Mfg.  Co.,  198  U.  S.  177,  25  Sup.  Ct. 
640,  49  L.  ed.  1003;  First  Nat.  Bank  f. 
Hamor,  47  Fed.  36. 

11.  Southern  R.  Co.  v.  King,  160 
Fed.  332,  87  C.  C.  A.  284,  invalidity  of 
statute;  Preferred  Ace.  Ins.  Co.  V. 
Barker,  93  Fed.  158,  35  C.  C.  A.  250, 
res  judicata;  Imperial  Rcf.  Co.  v.  Wy- 
man,  38  Fed.  574,  3  L.  R.  A.  503, 


[a]  Facts  controyerting  plaintiff's 
general  allegation  of  performance  of 
conditions  precedent,  llalferly  v.  Wil- 
mering,  112  U.  S.  713,  5  Sup.  Ct.  364, 
28  L.  ed.  858.  See  also  Stratton  v.  Es- 
sex County  Park  Com.,  104  Fed.  901. 

[b]  As  to  the  effect  of  state  stat- 
utes abolishing  special  pleas,  see  Eng- 
lish  V.  Ralston,  112  FlmI.  272. 

12.  Deputron  f.  Young,  134  U.  S. 
241,  250,  10  Sup.  Ct.  539,  33  L.  ed.  923; 
Robertson  v.  Perkins,  129  U.  S.  233,  9 
Sup.  Ct.  279,  32  L.  ed.  686;  Buckeye 
Cotton  Oil  Co.  f.  Sloan,  250  Fed.  712, 
163  C.  C.  A.  44,  falsely  of  alleged  libel. 

13.  County  of  Ralls  v.  Douglass,  105 
U.  S.  728,  732,  26  L.  ed.  957. 

14.  School  Dist.  v.  Chapman,  152 
Fed.  887,  895,  82  C.  C.  A.  35. 

15.  Rev.  St.,  §  954,  Comp.  St.,  1916, 
§1591,  requiring  defects  in  form  to  be 
disregarded  unless  specially  demurred 
to,  and  authorizing  the  court  to  per- 
mit either  party  to  amend  any  defect 
in  the  process  or  pleadings  upon  such 
conditions  as  it  shall  in  its  discretion 
and  by  its  rules  prescribe. 

16.  See  Jud.  Code,  §  274a,  Comp.  St., 
1916,  §1251a  (providing  for  amendment 
of  pleadings  in  suits  at  law  or  in 
equity,  to  correct  the  error  of  bringing 
suit  on  the  wrong  side  of  the  court), 
and  Jud.  Code,  §274c,  Comp.  St.,  1916, 
§  1251c,  providing  for  amendment  to 
show  jurisdiction  on  ground  of  diverse 
citizenship. 

17.  Mexican  Cent.  R.  Co,  v.  Duthie, 
189  U.  S.  76,  23  Sup.  Ct.  610,  47  L.  ed. 
715;  Hudgins  f.  Kemp,  18  How.  (U.  S.) 
530,  15  L.  ed.  511;  Salver  v.  Consolida- 
tion Coal  Co.,  246  Fed.  794,  159  C.  C. 
A.  96  (certiorari  devied  in  246  IT.  S. 
609,  38  Sup.  Ct.  345,  62  L.  ed.  931); 
Erie  R.  Co.  r.  Schmidt,  225  Fed.  513, 
140  C.  C.  A.  655;  Langp  r.  Union  Pac. 
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may  and  do  follow  the  local  state  practice  in  so  far  as  it  is  not  incon- 
sistent with  these  acts  of  congress."  It  has,  however,  been  held  that  the 
state  practice  will  not  be  followed  in  dctiTminin.t,'  whi'thcr  aiiifiidiiH'nts, 
when  authorized  and  made,  work  a  waiver  of  substantial  rights  or  a 
release  of  errors.^" 

c.  Set-off  and  Counterclaim.  —  State  statutes  control  in  determin- 
ing what  may  be  pleaded  as  a  set-off^o  qj.  counterclaim,"  but  not  as  to 
the  right  to  plead  an  equitable  set-off  in  an  action  at  law." 

The  state  practice  also  governs  as  to  the  manner  in  which  a  set-off  or 


R.  Co.,  126  Fed.  338,  62  C.  C.  A.  48 
(certiorari  denied,  193  U.  S.  671,  24 
Sup.  Ct.  853,  48  L.  ed.  841);  North  Chi- 
cajio  St.  E.  Co.  V.  Burnham,  102  Fed. 
600,  42  C.  C.  A.  584  (introducing  new 
issues  nfter  verdict);  Van  Doren  v. 
Pennsylvania  E.  Co.,  93  Fed.  260,  35 
C.  C.  A.  282;  Bowden  v.  Burnham,  59 
Fed.  752,  8  C.  C.  A.  248;  Manitowoc 
Malting  Co.  v.  Fuechtwanger,  169  Fed. 
983;  De  Valle  Da  Costa  v.  Southern 
Pac.  Co.,  167  Fed.  654. 

18.  Henderson  v.  Louisville  &  N.  E. 
Co.,  123  U.  S.  61,  8  Sup.  Ct.  60,  31  L. 
ed.  92;  West  v.  Smith,  101  V.  S.  263, 
25  L.  ed.  809;  Truckoe  Eiver  Gen.  Elec. 
Co.  V.  Benner,  211  Fed.  79,  127  C.  C. 
A.  503;  Williams  V.  W.  B.  Scaife  & 
Sons  Co.,  227  Fed.  922;  Hannum  v. 
Jerome,  1S4  Fed.  179;  Leman  v.  Balti- 
more &  O.  E.  Co.,  128  Fed.  191;  Nusa- 
baum  V.  Northern  Ins.  Co.,  40  Fed.  337. 
See  Van  Doren  v.  Pennsylvania  E.  Co., 
93  Fed.  260,  35  C.  C.  A.  282;  Eeardon 
v.  Balaklala  Consol.  Cop.  Co.,  193  Fed. 
189. 

[a]  To  Conform  to  the  Proof. 
Liverpool  &  L.  &  G.  Ins.  Co.  v.  Gunther, 
116  U.  S.  113,  126,  6  Sup.  Ct.  306,  29 
L.  ed.  575;  Brvson  v.  Gallo,  180  Fed. 
70,  103  C.  C.  A.  424.  "In  allowing 
amendments  to  conform  to  the  proof, 
the  federal  courts  will  follow  a  state 
statute  defining  a  material  variance." 
Hodges  V.  Kimball,  91  Fed.  845,  849, 
34  C.  C.  A.  103. 

[b]  As  to  number  of  amended  peti- 
tions which  may  be  filed.  Woodward  i". 
Gould,  28  Fed.  736. 

[c]  Where  a  state  statute  allows 
an  amendment  at  any  stage  of  a  case 
as  a  matter  of  right,  the  federal  court 
will  not  exercise  its  discretion  to  deny 
it.  Hodges  v.  Kimball,  91  Fed.  845,  34 
C.  C.  A.  103. 

[d]  A  state  statute  allowing  amend- 
ments  introducing   new   causes   of    ac- 
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tion,  and  the  state  decisions  as  to  what 
does  or  does  not  constitute  a  new  cause 
of  action.  Hodges  r.  Kimball,  91  Fed. 
845,  34  C.  C.  A.  103;  Chamberlain  v. 
Mensing,  51  Fed.  511.  See  generally  the 
title  "New  Cause  of  Action  or  De- 
fense." But  see  Missouri,  K.  &  T.  E. 
Co.  V.  Wulf,  226  U.  S.  570,  33  Sup.  Ct. 
135,  57  L.  ed.  355,  Ann.  Cas.  1914B, 
134. 

[o]  Amendment  of  Bill  of  Particu- 
lars.—  Lamar  v.  Spalding,  134  Fed.  27, 
S3  C.  C.  A.  111.  See  the  title  "Bills  of 
Particulars." 

19.  Williamson  v.  Liverpool  &  L.  & 
G.  Ins.  Co.,  141  Fed.  54,  72  C.  C.  A.  542, 

5  Ann.  Cas.  402. 

20.  Dushane  v.  Benedict,  120  V.  S. 
630,  7  Sup.  Ct.  696,  30  L.  ed.  810;  Part- 
ridge V.  Phoenix  Mut.  Life  Ins.  Co.,  15 
Wall.  (U.  S.)  573,  580,  21  L.  ed.  229; 
Charmley  v.  Sibley,  73  Fed.  980,  20  C. 
C.  A.  157;  Arkwright  Mills  v.  Aultman 

6  Taylor  Mach.  Co.,  128  Fed.  195.  See 
also  Merchants  Heat  &  L.  Co.  v.  Clow 
&  Sons,  204  U.  S.  286,  27  Sup.  Ct.  285, 
51  L.  ed.  488;  West  V.  Aurora  City,  6 
Wall.  (U.  S.)   139,  18  L.  ed.  819. 

21.  Californian  Canneries  Co.  v.  Pa- 
cific Sheet  Metal  Works,  164  Fed.  978, 
91  C.  C.  A.  106  {affirming  144  Fed.  886); 
Walsh  Construction  Co.  v.  Cleveland, 
250  Fed.  137. 

22.  Scott  V.  Armstrong,  146  U.  S. 
499,  13  Sup.  Ct.  148,  36  L.  ed.  1059; 
Anglo-American  Land,  M.  &  A.  Co.  v. 
Lombard,  132  Fed.  721,  731,  28  C.  C. 
A.  89  (certiorari  denied,  196  U.  S.  638, 
25  Sup.  Ct.  793,  49  L.  ed.  630) ;  Crissey 
V.  Morrill,  125  Fed.  878,  60  C.  C.  A.  460. 
See  supra,  IV,  C, 

[a]  Federal  statute  now  permits 
eciU'itable  relief  iu  actions  at  law.  See 
Act  Mar.  3,  1915,  c.  90,  38  St.  at  L. 
956,  Comp.  St.,  1916,  §1251b,  Jud.  Code, 
§274b. 
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counterclaim  must  be  pleaded,-^  how  it  shall  be  disposed  of,^*  and  as  to 
whether  matter  constituting  a  counterclaim  which  is  not  set  up  in  the 
answer  may  thereafter  be  made  the  basis  of  a  separate  action.-^ 

d.  lieplication.  —  The  state  practice  as  to  replication  in  law  actions 
is  followed  in  the  federal  courts,-**  except  as  the  matter  may  be  gov- 
erned by  act  of  congress." 

e.  Verification.  —  State  statutes  requiring  the  verification  of  plead- 
ings are  controlling.^' 

f.  Objections   to   Pleadings. —  (!•)     GeneraUy The   state   practice 

will  be  followed  as  to  the  time  and  manner  of  taking  objections  to 
pleadings,-^  and  the  waiver  or  cure  of  defects,^"  except  as  otherwise  pro- 
vided by  act  of  congress.^^ 

(n.)  Demurrers. —  Except  as  congress  has  otherwi.se  provided,'^  the 
state  praetice  controls  as  to  the  form  of  demurrers,"  and  as  to  what 
matters  may  be  taken  advantage  of  by  demurrer,^*  as  does  a  statute  as 


23.  See  Davis  v.  Bessemer  City  Cot- 
ton Mills,  178  Fed.  784,  102  C.  C.  A. 
232;  Groton  Bridge  &  Mfg.  Co.  v.  Amer- 
ican Bridge  Co.,  151  Fed.  S71,  879. 

21.     See  infra,  this  note. 

[a]  As  to  whether  an  aflarmatire 
judgment  mav  be  rendered  thereon. 
Dotson  V.  Kirk,  180  Fed.  14,  103  C.  C. 
A.  .368. 

[b]  After  dismissal  hy  plaintiff,  as 
to  the  right  of  defendant  to  proceed 
on  his  set-off  as  an  independent  claim. 
Meyer,  Weis  &  Co.  v.  Gateus,  4  Fed.  35. 

25.  Virginia-Carolina  Chem.  Co.  v. 
Kirven,  215  U.  S,  252,  30  Sup.  Ct.  78, 
54  L.  ed.  179. 

26.  See  Boatmen's  Bank  v.  Fritzlen, 
221  Fed.  154,  137  C.  C.  A.  45;  Hartley 
V.  Lapidus  &  Holub  Co.,  216  Fed.  92, 
132  C.  C.  A.  336. 

27.  See  Jud.  Code,  §274b,  Comp.  St., 
1916,  §1251b,  where  equitable  defense 
made  in  action  at  law. 

28.  Simon  r.  American  Tobacco  Co., 
192  Fed.  662  (answer  of  corporation); 
Cottier  v.  Stimson,  18  Fed.  689,  pleas. 
See  Gold  Hunter  Min.  &  S.  Co.  r.  Bow- 
den,  252  Fed.  388,  164  C.  C.  A.  312. 

fa]  Requiring  a  verified  denial  of 
the  execution  or  assignment  of  written 
instruments.  St.  Louis,  I.  M.  &  S.  R. 
Co.  i:  Knight,  122  U.  S.  79,  96,  7  Sup. 
Ct.  1132,  30  L.  ed.  1077;  County  of 
Ralls  V.  Douglass,  105  U.  S.  728,  732, 
26  L.  ed.  957. 

29.  Merchants'  Ins.  Co.  v.  Buckner, 
110  Fed.  34.5,  49  C.  C.  A.  80;  Werthein 
V.  Continental  R.  &  T.  Co.,  11  Fed.  689, 
pleas  in  abatement.  See  S.  M.  Hamil- 
ton Coal  Co.  V.  Watts,  232  Fed.  832,  147 
C.   C.   A.    26;    Brazoria    f.   Youngstown 


Bridge  Co.,  80  Fed.  10,  25  C.  C.  A.  306. 
Cuthbert  v.  Galloway,  35  Fed.  466. 
But  see  United  Kansas  Port.  Cem.  Co. 
v.  Harvey,  216  Fed.  316,  132  C.  C.  A. 
460,  refusing  to  follow  state  practice 
permitting  objection  to  evidence  on 
ground  that  complaint  does  not  state  a 
cause  of  action. 

30.  Central  Vermont  R.  Co.  v.  White, 
238  U.  S.  507,  35  Sup.  Ct.  865,  59  L.  ed. 
1433,  Ann.  Cas.  1916B,  252.  See  supra, 
IV,  D,  7,  a.  But  see  Williamson  v. 
Liverpool  &  London  &  G.  Ins.  Co.,  141 
Fed.  54,  72  C.  C.  A.  542,  5  Ann.  Cas. 
402. 

31.  See  Rev.  St.,  §954,  Comp.  St., 
1916,  §1591. 

32.  See  Rev,  St.,  §954,  Comp.  St., 
1916,  §  1591,  requiring  special  demurrer 
to  matters  of  form. 

33.  Van  Doren  v.  Pennsylvania  R. 
Co.,  03  Fed.  260,  35  C.  C.  A.  282  (only 
grounds  specified  can  be  relied  on); 
Brown  i;.  Cumberland  Tel.  &  Tel.  Co., 
181  Fed  246,  stating  objection  relied 
on.  See  Day  v.  Atlantic  C.  L.  R.  Co., 
179  Fed.  26,  102  C.  C.  A.  654. 

34.  Roberts  v.  Lewis,  144  U.  S.  653, 
12  Sup.  Ct.  781,  36  L.  ed.  579.  See 
Norfolk  &  Portsmouth  Traction  Co.  v. 
Rephan,  188  Fed.  276,  110  C.  C.  A.  254. 

[a]  Whether  the  statute  of  limita- 
tions may  be.  Chemung  Canal  Bank  v. 
Lowery,  93  U.  S.  72,  23  L.  ed.  806; 
Gray  v.  Grand  Trunk  W.  R.  Co.,  156 
Fed.  736,  84  C.  C.  A.  392.  See  also  Da- 
vis V.  Mills,  121  Fed.  703,  58  C  C.  A. 
123;  Ratiean  v.  Terminal  R.  Assn.,  114 
Fed.  666. 

[b]  For  lack  of  verification  to  plea. 
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to  uotiee  of  henriuir  on  doinurror."-''  It  lias  boon  hold  that  a  stato  prac- 
tice reqnirine:  all  questions  so  raised  to  be  decided  on  demurrer  need  not 
be  followed  where  no  substantial  riiiht  of  tlie  demurrant  will  be  denied 
by  postponiuir  some  of  such  questions  until  the  trial.^'  Nor  is  it  neces- 
sary for  a  federal  court  to  follow  a  state  statute  as  to  the  practice  upon 
overrulinix  a  demurrer,'^ 

(III.)  Motions. —  State  statutes  as  to  motions  to  strike  out  pleadings," 
or  to  make  them  more  detinite  and  certain,**  will  be  followed. 

g.  Variance.  —  State  statutes  are  controlling  in  determining  when 
a  variance  is  to  be  deemed  material,*"  and  as  to  permitting  amendments 
to  cure  variances.*^ 

8,  Dismissal,  Discontinuance  and  Nonsuit.*-  —  Except  as  otherwise 
provided  by  congress.*^  state  statutes  as  to  dismissal,**  granting  a  com- 
pulsory nonsuit.'*^  and  as  to  the  riglit  of  the  plaintiff  to  dlMiiiss  or  take 
a  nonsuit  without  prejudice,*'  w'ill  be  followed  in  the  federal  court.  But 


Boll  r.  Vicksbm-o;,  23  How.  (U.  S.)  443, 
16  L.  ed.  570. 

35.  Koseubacb  r.  Dreyf  uss,  2  Fed.  23. 

36.  Kent  r.  Bay  State  Gas  Co.,  93 
Fed.  SS7. 

37.  Boultbee  r.  International  Paper 
Co.,  229  Fed.  951,  144  C.  C.  A.  233,  as 
to  entry  of  judgment  for  plaintiff  upon 
overruling  demurrer  to  replication, 

38.  Buckeye  Powder  Co.  t".  E.  I. 
Du  Pont  De  Nemours  Powder  Co.,  196 
Fed.  514. 

39.  Gadonnex  v.  New  Orleans  E.  Co., 
128  Fed.  S05. 

40.  Liverpool  &;  L.  &  G.  Ins.  Co.  r. 
Gunther,  116  U.  S.  113,  127,  6  Sup.  Ct. 
306,  29  L.  ed.  575;  Prvsou  r.  Galio,  ISO 
Fed.  70,  103  C.  C.  A." 424;  Hodges  r. 
Kimball.  91  Fed.  S45,  34  C.  C.  A.  103. 
See  genemlly  the  title  "Variance  and 
railure  of  Proof." 

41.  Liverpool  »&  L.  &  G.  Ins.  Co.  v. 
Gunther,  116  U.  S.  113,  127,  6  Sup.  Ct. 
306,  29  L.  ed.  575;  Brvsou  r.  Gallo,  180 
Fed.  70,  103  C.  C.  A.  424;  Hodges  r. 
Kimball,  91  Fed.  S45,  34  C.  C.  A.  103. 
See  supra,  IV,  D,  7,  b. 

42.  See  generally  the  title  "Dis- 
missal,  Discontinuance    and   Nonsiiit." 

43.  See  federal  statutes. 

44.  See  S.  M.  Hamilton  Coal  Co.  f. 
Watts,  232  Fed.  S32,  147  C.  C.  A.  26. 

[a]  But  federal  courts  are  not 
boimd  by  a  state  statute  requiring  a 
dismissal  unless  further  proceedings  are 
had  wit  Ilia  a  specitied  time  after  a  case 
is  remanded  by  an  appellate  court  for 
a  new  trial  or  for  further  proceedings. 
Manitowoc  Malting  Co.  v.  Feucht- 
wauger,  196  Fed.  506. 
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45.  Coughran  r.  Bigelow,  164  U.  S. 
301,  308,  17  Sup.  Ct.  117,  41  L.  ed.  442; 
Meehan  c.  Valentine.  145  U.  S.  611,  618, 
12  Sup.  Ct.  972,  36  L.  ed.  83.1;  Central 
Trausp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24,  11  Sup.  Ct.  478,  35 
L.  ed.  55;  R.  D.  Cole  Mfg.  Co.  v.  Men- 
denhall,  240  Fed.  641,  1-53  C.  C.  A.  439; 
Board  of  Comrs.  r.  Home  Sav.  Bank, 
200  Fed.  28,  35.  Compare  Dominion 
Trust  Co.  i:  National  Surety  Co.,  221 
Fed.  618,  137  C.  C.  A.  642,  Ann.  Cas. 
1917C,  447. 

[a]  "If  the  state  law  permits  a 
nonsuit  where  the  evidence  with  all  the 
inferences  to  be  drawn  therefrom 
would  not  sustain  a  verdict  for  the 
plaintiff,"  the  federal  court  may  grant 
one  under  such  circumstances.  Russo- 
Chinese  Bank  r.  National  Bank  of 
Commerce,  1S7  Fed.  80,  109  C.  C.  A. 
398. 

46.  Barrett  v.  Virginian  R.  Co.,  250 
U.  S.  473,  39  Sup.  Ct.  540,  63  L.  od. 
1092  (when  and  how  the  right  may  be 
asserted);  Alsop  r.  McCombs,  253  Fed. 
949,  165  C.  C.  A.  391;  Cvbur  Lumb.  Co. 
r.  Erkhart,  247  Fed.  284,  159  C.  C.  A.  378; 
Pannill  c.  Roanoke  Times  Co.,  252  Fed. 
910;  Whitted  r.  Southwestern  Tel.  & 
Tel.  Co.,  217  Fed.  835;  Drummond  r. 
Louisville  ..<:  N.  R.  Co.,  109  Fed.  531; 
Nussbaum  r.  Northern  Ins.  Co.,  40  Fed. 
337;  Meyer,  Weis  &  Co.  r.  Gateus,  4 
Fed.  35,  notwithstanding  plea  of  set- 
off. 

But  see  Cogdill  v.  "Whiting  Mfg.  Co., 
212  Fed.  65S,  129  C.  C.  A.  194;  Pvrcne 
Mfg.  Co.  v.  Castle.  240  Fed.  841.  " 

[a]  After  the  court  has  aimounced 
its   intention   to   direct   a   verdict  for 
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as  to  the  circumstances  under  which  a  verdict  should  be  directed  the 
federal  courts  follow  their  own  practice.*' 

9.  Continuances.  —  The  granting  or  refusal  of  an  application  for 
a  continuance  because  of  the  absence  of  a  witness  is  discretionary  in  the 
federal  courts,  even  though  the  continuance  may  be  a  matter  of  right 
under  a  state  statute.*^  But  it  has  been  held  that  a  state  statute  aa  to 
the  length  of  a  continuance  should  be  followed." 

10.  Reference.  —  In  view  of  the  federal  statutes  in  regard  to  the 
trial  of  issues  of  fact,  state  statutes  permitting  a  reference  in  actions  at 
law  have  no  application  in  the  federal  courts.*'-'  Such  statutes  may  be 
followed  as  to  matters  of  practice  and  procedure,  however,  where  a  ref- 
erence is  had  by  consent  of  parties,^^  provided  it  will  not  tend  to  defeat 
the  ends  of  justice.'^ 

11.  Evidence  and  Practice  Connected  Therev^rith.  —  In  accordance 
with  the  general  rules  and  subject  to  the  qualifications  already  discussed, 
the  state  law  of  evidence  will  be  followed.*^  But  special  provisions  of 
the  federal  statutes  relative  to  the  competency  or  admissibility  of  evi- 
dence must  be  followed,  rather  than  state  laws  or  practice  in  conflict 
therewith." 


defpHflant,  (1)  but  'before  such  direc- 
tion has  been  given.  Knight  v.  Illinoif 
Cent.  E.  Co.,  180  Fed.  .368,  103  C.  C.  A. 
514;  Meyer  v.  National  Biscuit  Co., 
168  Fed.  906,  94  C.  C.  A.  .33.5;  Chicago, 
M.  &  St.  P.  E.  Co.  V.  Metalstaff,  101 
Fed.  769,  41  C.  C.  A.  669;  DufiFy  f. 
Glucose  Sugar  Eef.  Co.,  141  Fed.  206; 
Ga.ssman  v.  Jar  vis,  94  Fed.  603;  Wol- 
cott  V.  Studebaker,  34  Fed.  8.  (2) 
In  Parks  v.  Southern  R.  Co ,  74 
C.  C.  A.  414,  143  Fed.  276,  and  Huntt 
f.  McXamee,  72  C.  C.  A.  441,  141  Fed. 
293,  it  Tvas  held  that  a  state  practice, 
not  based  upjon  statute,  permitting  a 
plaintiff  to  take  a  nonsuit  after  defend- 
ant's  motion  for  a  directed  verdict  had 
been  sustained  was  not  binding  on  the 
federal  courts,  but  that  in  said  courts 
under  such  circumstances  it  was  dis- 
cretionary with  the  judge  either  to  per- 
mit a  nonsuit  or  to  direct  a  verdict. 

[b]  After  reversal  of  a  judgment 
for  plaintiff  and  remand  for  a  new 
trihl.  Connf,'Cticut  Fire  Ins.  Co.  v.  Man- 
ning, 177  Fed.   893,  101   C.   C.  A.  107. 

47.  See  infra,  IV,  D,  12,  e. 

48.  Texas  &  P.  E.  Co.  v.  Nelson,  50 
Fed.  814,  1  C.  C.  A.  688. 

49.  Barker  v.  Ladd,  3  Sawy.  44,  2 
Fed.  Cas.  No.  990. 

50.  Swift  &  Co.  V.  Jones,  145  Fed. 
489,  76  C.  C.  A.  253  {reversing  135  Fed. 
4.37);  United  States  v.  Wells.  203  Fed. 
146.  Compare  Tiernan  v.  Chicago  L. 
Ins.  Co.,  214  Fed.  238,  131  C.  C.  A.  284. 


51.  Boatmen's  Bank  v.  Trower  Bros. 
Co.,  181  Fed.  804,  104  C.  C.  A.  314, 
reversing  171  Fed.  964,  requiring  the 
referee  to  return  to  the  court  with  his 
report  the  evidence  taken  before  him. 

[a]  Though  state  practice  in  con- 
ducting a  reference  in  an  action  at  law 
may  be  followed  by  stipulation,  the 
rules  as  to  the  entry  of  judgment  and 
of  hearing  upon  appeal  or  by  writ  of 
error  are  controlled  by  the  federal  stat- 
utes and  the  practice  of  the  federal 
courts.  Alder  v.  Edenborn,  198  Fed. 
928. 

52.  Boatmen's  Bank  r.  Trower  Bros. 
Co.,  181  Fed.  804,  104  C.  C.  A.  314, 
reversing  111  Fed.  964. 

53.  American  Issue  Pub.  Co.  v. 
Sloan,  248  Fed.  251,  16.-)  C.  C.  A.  329. 
See  Downs  f.  Wall,  176  Fed.  657,  100 
C.  C.  A.  209. 

Not  in  Criminal  Cases. — See  supra, 
TV,  A. 

[a]     This  rule  does  not  include  the 

limits  of  cross-examination  prescribed 
by  state  statute,  since  this  is  not  a  mat- 
ter of  procedure,  a  law  of  evidence,  or 
a  rule  of  competency,  but  is  a  subject 
within  the  personal  conduct  and  admin- 
istration of  the  trial  by  the  judge  and 
not  governed  by  state  law.  American 
Issue  Pub.  Co.  V.  Sloan,  248  Fed.  251, 
160  C.  C.  A.  329.    See  infra,  TV,  D,  12. 

54.  Whitford  f.  Clark  Countv,  119 
U.  S.  522,  7  Sup.  Ct.  306,  30  L.  ed.  500. 
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The  federal  statutes  govern  the  practice  as  to  the  mode  of  summoning 
witnesses,^^  and  the  taking  of  testimony,^^  and  as  to  the  production  of 
books  and  papers  containing  evidence,^^  and  state  statutes  do  not  apply. 
In  view  of  the  provision  of  the  federal  statutes  that  the  mode  of  taking 
proof  in  common-law  actions  shall  be  by  oral  testimony  and  examina- 
tion of  witnesses  in  open  court,  statutes  providing  for  the  examination 
of  a  party  before  trial  are  not  applicable  in  the  federal  courts.^®  State 
statutes  permitting  the  issuance  of  subpoenas  duces  tecum  will  be  fol- 
lowed, however,^^  and  as  to  the  manner  of  taking  advantage  of  the  in- 
sufficiency of  adverse  party's  evidence.*"  It  has  been  held  that  the  state 
practice  will  be  followed  in  determining  the  burden  of  proof  in  statutory 
actions.*^ 

Competency  of  Witnesses.  —  By  act  of  congress  it  is  expressly  provided 
that  the  competency  of  a  witness  to  testify  in  any  civil  action,  suit,  or 
proceeding  in  the  courts  of  the  United  States  shall  be  determined  by 
the' laws  of  the  state  or  territory  in  which  the  court  is  held.*'  This  stat- 


55.  Texas  &  P.  E.  Co.  v.  Nelson,  50 
Fed.  814,  1  C.  C.  A.  688. 

56.  Texas  &  P.  E.  Co.  v.  Nelson,  50 
Fed.  814,  1  C.  C.  A.  688.  See  Eev.  St., 
§  861,  Comp.  St.,  1916,  §  1468. 

57.  General  Film  Co.  v.  Sampliner, 
232  Fed.  95,  146  C.  C.  A.  287;  Kaiser 
V.  Chicago,  St.  P.,  M.  &  O.  E.  Co.,  192 
Fed.  1013;  United  Staes  v.  National 
Lead  Co.,  75  Fed.  94;  Gregory  v.  Chi- 
cago, M.  &  St.  P.  E.  Co.,  10  Fed.  529. 
See  7  Standard  Proc.  617.  But  see 
Frescole  d.  Lancaster,.  70  Fed.  337, 
distinguishing*  between  inspection  of 
papers  to  aid  in  preparation  for  trial 
and  inspection  of  papers  to  be  used  on 
the  trial. 

[a]  Production  at  Taking  of  Deposi- 
tion. —  See  Smith  v.  National  Bank, 
193  Fed.  255. 

58.  Hanks  Dental  Assn.  v.  Inter- 
national Tooth  Crown  Co.,  194  U.  S. 
303,  24  Sup.  Ct.  700,  48  L.  ed.  989;  Ex 
parte  Fisk,  113  U.  S.  713,  721,  5  Sup. 
Ct.  724,  28  L.  ed.  1117;  National  Cash 
Eegister  Co.  v.  Leland,  94  Fed.  502, 
37  C.  C.  A.  372;  Green  v.  Delaware, 
L.  &  W.  E.  Co.,  211  Fed.  774;  Cheat- 
ham Elec.  Switching  Device  v.  Amer- 
ican Automatic  Switch  Co.,  198  Fed. 
496;  Barnes  V.  Trees,  194  Fed.  230. 
But  see  Anderson  v.  Mackay,  46  Fed. 
105  (following,  as  not  inconsistent  with 
this  rule,  a  state  statute  permitting 
examination  of  a  defendant  to  enable 
nlaintiff  to  frame  his  complaint); 
Bryant  v.  Leyland,  6  Fod.  125.  See 
generally  the  title   "Discovery." 
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59.  Palmer  v.  Mahin,  120  Fed.  737, 
746,  57  C.  C.  A.  41. 

60.  See  infra,  this  note;  supra,  TV, 
D,  8;  and  also  Fries-Breslin  Co.  v.  Ber- 
gen, 168  Fed.  360.  Compare,  IV,  D, 
12,  e. 

[a]  Whether  defendant  may  ques- 
tion the  sufficiency  of  plaintiff's  evi- 
dence by  motion  for  a  nonsuit,  or  for 
direction  of  a  verdict,  or  by  demurrer 
to  the  evidence.  Central  Transp.  Co. 
V.  Pullman's  Palace  Car  Co.,  139  U.  S. 
24,  39,  11  Sup.  Ct.  478,  35  L.  ed.  55; 
Knight  V.  Illinois  Cent.  E.  Co.,  180  Fed. 
368,  372,  103  C.  C.  A.  514. 

61.  Sawyer  v.  White,  122  Fed.  223, 
58  C.  C.  A.  587,  in  an  action  to  eon- 
test   a  will  after  probate. 

62.  Eev.  St.,  §  858  (as  amended  by 
Act  June  29,  1906,  c.  3608,  34  St.  at  L. 
618),  Comp.  St.,  1916,  §  1464.  See  Con- 
necticut Slut.  L.  Ins.  Co.  V.  Union 
Trust  Co.,  112  U.  S.  250,  5  Sup.  Ct.  119, 
28  L.  ed.  708;  Potter  v.  National  Bank, 
102  U.  S.  163,  26  L.  ed.  Ill;  In  re 
Hoffman,  199  Fed.  448. 

[a]  The  competency  of  witnesses 
convicted  of  crimes  is  determined  by 
the  law  of  the  state  where  the  trial 
is  had.  See  Wise  v.  Williams,  162  Fed. 
161.  The  exception  formerly  made  by 
Eev.  St.,  §  5392,  in  ease  of  witnesses 
convicted  of  perjury,  was  repealed  by 
Crim.    Code,    §  341,    Comp.   St.,    §  10515. 

[b]  Privileged  Communication.  — 
Supreme  Lodge  K.  P.  v.  Meyer,  198 
U.  S.  508,  25  Sup.  Ct.  754,  49  L.  ed. 
1146;  Butler  r.  Fayerweather,  91  Fed. 
458.  33   C.   C.  A.  625. 
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ute  does  not  apply  to  criminal  prosecutions,^^  but  in  this  class  of  cases 
the  common  law  as  modified  by  acts  of  congress  and  judicial  decision, 
prevails.^*  So  also  any  special  provision  made  bj  act  of  congress  as  to 
competency  of  witnesses  generally,  will  control.^' 

Physical  Examination  or  Inspection  of  Person,  Premises  and  Appliances. 
The  federal  courts  will  follow  state  statutes  permitting  the  physical 
examination  of  a  party  before  trial/^  or  an  inspection  of  premises"  or 
appliances.^^ 

Depositions. — So  far  as  the  mode  of  taking  depositions  is  concerned,  a 
federal  statute  expressly  provides  that  either  the  method  which  they 
prescribe  or  that  prescribed  by  the  law  of  the  state  in  w^hich  the  court 
sits,  may  be  followed  f^  and  this  was  probably  the  law  previous  to  such 
statute.^"  But  as  to  the  grounds  upon  and  the  circumstances  under 
which  depositions  may  be  taken  and  used,  the  federal  statutes  are  alone 
controlling  and  are  not  enlarged  by  this  statute  or  the  conformity  aet.^^ 

12.  Trial.  —  a.  Practice  Generally.  —  In  view  of  the  fact  that  the 
conformity  act  was  occasioned  by  the  adoption  codes  of  procedure  in 
some  of  the  states  and  was  intended  merely  to  harmonize  "as  near  as 


63.  Logan  v.  United  States,  144  U. 
S.  263,  299,  12  Sup.  Ct.  617,  36  L.  ed. 
429. 

64.  See  the  federal  statutes  and 
Greer  v.  United  States,  245  U.  S.  559, 
38  Sup.  Ct.  209,  62  L.  ed.  469  (holding 
that  the  court  is  not  bound  by  the 
common  law  as  it  existed  at  the  adop- 
tion of  the  constitution),  and  also 
supra,  IV,  A.  Compare,  Maxey  v. 
United  States,  207  Fed.  327,  125  C.  C. 
A.    77. 

65.  King  V.  Worthington,  104  U.  S. 
44,  26  L.  ed.   652. 

[a]  As  to  Transactions  With  Per- 
sons  Since  Deceased.  —  Eowland  v. 
Biesecker,  185  Fed.  515,  107  C.  C.  A. 
615.  See  12  ExcY.  of  Ev.  731.  But 
see  McBride  v.  Kirkpatrick,  207  Fed. 
893. 

66.  Camden  &  S.  R.  Co.  v.  Stetson, 
177  U.  S.  172,  20  Sup.  Ct.  617,  44  L.  ed. 
721. 

[a]  But  will  not  permit  such  an 
examination  where  there  is  no  state 
statute  authorizing  it.  Union  Pae.  R. 
Co.  V.  Botsford,  141  U.  S.  250,  11  Sup. 
Ct.  1000,  35  L.  ed.  734.  See  generally 
the    title    "Physical    Examination." 

67.  Mills  V.  Providence  Belting  Co., 
145  Fed.  447. 

68.  Wilson  v.  New  England  Nav. 
Co.,  197  Fed.  88,  action  for  personal 
injuries.  -Contra,  Cheatham  Elec. 
Switching  Device  Co.  v.  Transit  Devel. 
Co.,   190  Fed.  202. 

69.  Act  Mar.  9,  1892,  c.  14,  27  St.  at 


L.  7,  Comp.  St.,  1916,  §  1476.  See  also 
Cook  V.  Flagg,  233  Fed.  713;  Wallace 
V.  D.  Appleton  &  Co.,  161  Fed.  884; 
Blood  v.  Morrin,  140  Fed.  918;  Car- 
rara Paint  Agency  Co.  v.  Carrara  Paint 
Co.,  137  Fed.  319.  Compare,  United 
States  V.  Fifty  Boxes  and  Packages  of 
Lace,  92  Fed.  601. 

[a]  Where  taken  in  accordance 
with  federal  statutes,  the  state  statute 
as  to  time  for  filing  is  not  applicable. 
Walker  v.  Collins,  59  Fed.  70,  8  C.  C. 
A.  1,  judgment  reversed,  167  U.  S.  57, 
17  Sup.  Ct.  738,  42  L.  ed.  76. 

70.  See  McLennan  v.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.,  22  Fed.  198,  and 
7  Standard  Pkoc.  191,  note. 

71.  See  the  following  cases:  Colum- 
bus R.  Co.  V.  Paterson,  143  Fed.  245,  73 
C.  C.  A.  603;  Cheatham  Elec.  Switch- 
ing Co.  V.  Transit  Develop.  Co.,  190 
Fed.  202;  Magone  v.  Colorado  Smelt- 
ing &  Min.  Co.,  135  Fed.  846;  National 
Cash  Register  Co.  v.  Leland,  77  Fed. 
242  (affirmed,  94  Fed.  502,  37  C.  C.  A. 
372);  Seeley  v.  Kansas  City  Star  Co., 
71  Fed.  554,  use  in  subsequent  suit. 

[a]  Upon  removal  of  the  cause,  de- 
position previously  properly  taken  un- 
der the  state  law,  will  not  be  sup- 
pressed because  it  could  not  have  been 
taken  under  the  federal  statutes,  if  the 
witness  is  dead.  United  States  L.  Ins. 
Co.  V.  Ross,  102  Fed.  722,  42  C.  C.  A. 
601,  certiorari  denied,  179  U.  S.  683, 
21  Sup.  Ct.  916,  45  L.  ed.  385. 
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may  be"  the  federal  procedure  in  law  eases  with  that  embodied  in  the 
state  code,  the  federal  courts  have  refused  to  extend  it  to  include  the 
personal  conduct  and  administration  of  the  trial  on  the  part  of  the 
judge  in  the  discharge  of  his  separate  functions."  Applying  this  quali- 
fication, it  has  been  held  that  the  conformity  act  does  not  govern  the 
mode  and  limits  of  examination  or  cross-examination  of  witnesses,^^  the 
scope  of  the  argument,^^  the  manner  of  instructing  the  jury  or  taking 
exceptions  to  the  charge,''*  the  conduct  of  their  deliberations,'®  and,  to 
some  extent  the  practice  with  respect  to  the  questions  submitted  to  them 
and  their  findings  thereon/'  Notwithstanding  this  general  qualification 
however,  federal  courts  have  sometimes  conformed  to  state  statutes  regu- 
lating certain  phases  of  the  trial.'*  But  any  matters  of  state  trial  prac- 
tice inconsistent  with  federal  statutes  will  not,  of  course,  be  followed 
by  the  federal  courts." 

b.  Right  to  Jury  Trial.  —  The  right  to  a  jury  trial,*°  and  the 
method  of  waiving  it,*^  are  prescribed  by  the  federal  constitution  and 
statutes  and  state  statutes  are  not  controlling. 

c.  Instructions.  —  The  federal  courts  are  not  required  to  follow 
state  practice  as  to  the  manner  of  charging  the  jury.**  Thus,  they  are 
not  bound  by  a  state  practice  requiring  the  court  to  instruct  only  as  to 
the  law,*^  and  forbidding  him  from  expressing  an  opinion  on  the  facts,'* 
requiring  him  to  give  to  the  jury  the  whole  law,*''  or  requiring  instruc- 


72.  See  supra,  TV,  A,  and  also  Amer- 
ican Issue  Pub.  Co.  V.  Sloan,  248  Fed. 
251,  160  C.  C.  A.  329  (and  the  cases 
cited);  Philadelphia  &  K.  R.  Co.  v. 
Marland,  239  Fed.  1,  152  C.  C.  A.  51. 

73.  American  Issue  Pub.  Co.  v. 
Sloan,  248  Fed.  251,  160  C.  C.  A.  329. 

74.  Philadelphia  &  R.  R.  Co.  v.  Sker- 
man,  247  Fed.  269,  159  C.  C.  A.  363. 

75.  See  infra,  IV,  D,  12,  c. 

76.  See  infra,  IV,  D,  12,  d. 

77.  See  infra,  TV,  T>,  12,  e. 

78.  See  United  States  v.  John  A. 
Heitz,  238  Fed.  1002,  under  Pennsyl- 
vania affidavit  of  defense  law. 

[a]  Order  of  trial  of  issues  of  fact 
arising  on  different  pleas.  Norton  v. 
Portsmouth,  31  Fed.  326. 

79.  Swift  &  Co.  V.  Jones,  145  Fed. 
489,  76  C.  C.  A.  253. 

80.  Chappell  v.  United  States,  160 
U.  S.  499,  514,  16  Sup.  Ct.  397,  40  L.  ed. 
510;  Swift  &  Co.  v.  Jones,  145  Fed. 
489,  76  C.  C.  A.  253,  reversing  135 
Fed.  437.  But  see  Luxton  v.  North 
River  Bridge  Co.,  147  U.  S.  337,  13 
Sup.  Ct.  356,  37  L.  ed.  194,  in  condem- 
nation cases. 

[a]  In  an  action  of  book  account 
provided  for  by  state  statute  the  trial 
must  be  by  jury,  though  the  state  stat- 
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ute   provides   for  a   trial   by   auditors. 
Sulzer  V.   Watson,  39  Fed.  414. 

81.  Erkel  v.  United  States,  169  Fed. 
623,  95  C.  C.  A.  151;  Lanning  v.  Lock- 
ett,  11  Fed.  814.  See  Rev.  St.,  §  649, 
Comp.  St.,  1916,  §  1587. 

[a]  Not  Applicable  to  Default  Cases. 
Midland  Cent.  Co.  v.  Toledo  Foundry 
&  Mach.  Co.,  154  Fed.  797,  83  C.  C.  A. 
489. 

82.  Indianapolis  &  St.  L.  R.  Co.  v. 
Horst,  93  U.  S.  291,  300,  23  L.  ed. 
898;  Nudd  V.  Burrows,  91  U.  S.  426, 
441,  23  L.  ed.  286;  United  States  v. 
Oppenheim,  228  Fed.  220.  See  Amer- 
ican Issue  Pub.  Co.  V.  Sloan,  248  Fed. 
251,  160  C.  C.  A.  329. 

[a]  After  retirement  of  juary  in  the 
absence  of  the  parties.  Yates  v.  Whyel 
Coke  Co.,  221  Fed.  603,  137  C.  C.  A. 
327. 

83.  Nudd  V.  Burrows,  91  U.  S.  426, 
441,  23  L.  ed.  286. 

84.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Viekers,  122  U.  S.  360,  7  Sup.  Ct.  1216, 
30  L.  ed.  1161;  Vicksburg  &  M.  R.  Co. 
V.  Putnam,  118  U.  S.  545,  553,  7  Sup. 
Ct.  1,  30  L.  ed.  257;  Knight  v,  Illinois 
Cent.  R.  Co.,  180  Fed.  368,  103  C.  C.  A. 
514. 

85.  Steers  v.  United  States,  192  Fed. 
1,  10,  112  C.  C.  A.  423. 
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tions  to  be  in  writing  ;^^  nor  are  they  bound  by  the  state  statutes  as  to 
the  time  or  manner  of  excepting  to  the  charge.^^  They  will  not  follow  a 
state  practice  requiring  the  court  in  cases  tried  without  a  jury  to  rule 
on  propositions  of  law  presented  by  the  parties.^^ 

d.  Deliberations  of  the  Jury.  —  The  federal  courts  are  not  required 
to  follow  the  state  practice  as  to  the  papers  which  the  jury  may  take 
with  them  on  their  retirement,®^  nor  are  they  bound  by  state  statutes 
forbidding  the  separation  of  the  jury  after  charge  given  and  before 
verdict  rendered.^" 

e.  Verdicts  and  Findings.  —  Generally  speaking,  the  federal  courts 
will  follow  state  statutes  as  to  the  form  and  effect  of  verdicts.'^  They 
may  in  their  discretion  also  follow  a  state  statute  permitting  plaintiff  to 
remit  a  part  of  a  verdict  or  judgment  in  his  favor,®^  but  they  are  not 
bound  to  follow  a  state  practice  requiring  the  submission  of  special  in- 
terrogatories or  a  special  verdict,®^  and  even  if  they  do  follow  such 
practice  they  are  not  bound  by  the  statute  as  to  the  effect  or  sufficiency 
of  the  special  findings,  in  determining  what  judgment  to  enter.^*  They 
are  not  bound  by  a  state  statute  or  practice  as  to  separately  stating  the 


86.  Lincoln  v.  Powers,  151  U.  S. 
436,  442,  14  Sup.  Ct.  387,  38  L.  ed. 
224;  Nudd  v.  Burrows,  91  U.  S.  426, 
441,  23  L,  ed.  286;  Knight  v.  Illinois 
Cent.  R.  Co.,  180  Fed.  368,  103  C.  C.  A. 
514;  Mexican  Cent.  R.  Co.  v.  Glover, 
107  Fed.  356,  362,  46  C.  C.  A.  334. 

87.  Philadelphia  &  R.  R.  Co.  v.  Mar- 
land,  239  Fed.  1,  152  C.  C.  A.  51;  Con- 
sumers' Cotton  Oil  Co.  4«  Ashburn, 
81  Fed.  331,  26  C.  C.  A.  436.  See  infra, 
IV,  D,  15. 

88.  Streeter  v.  Sanitary  Dist.,  133 
Fed.  124,  66  C.  C.  A.  190;  United 
States  V.  Indian  Grave  Drain.  Dist., 
85  Fed.  928,  29  C.  C.  A.  578. 

89.  Indianapolis  &  St.  L.  R.  Co.  V. 
Horst,  93  U.  S.  291,  300,  23  L.  ed. 
898;  Nudd  V.  Burrows,  91  U.  S.  426, 
441,  23  L.  ed.  286;  Knight  v.  Illinois 
Cent.  R.  Co.,  180  Fed.  368,  372,  103 
C.  C.  A.  514. 

[a]  A  statute  providing  that  all 
written  charges  and  instructions  shall 
he  taken  by  the  jurors  on  their  retire- 
ment, need  not  be  followed.  "Western 
Union  Tel.  Co.  v.  Burgess,  108  Fed.  26, 
32,  47  C.  C.  A.  168. 

90.  Knight  v.  Illinois  Cent.  R.  Co., 
180  Fed.  368,  372,  103  C.  C.  A.  514; 
Liverpool,  L.  &  G.  Ins.  Co.  v,  N.  &  M. 
Friedman  Co.,  133  Fed.  713,  66  C.  C.  A. 
543. 

91.  Glenn  t\  Sumner,  132  U.  S.  152, 
10  Sup.  Ct.  41,  33  L.  ed.  301;  Knight 
l".  Illinois  Cent.   R.   Co.,  180  Fed.   368, 


103  C.  C.  A.  514;  Ohman  v.  New  York, 
168  Fed.  953.  But  see  Toledo,  St.  L. 
&  W.  R.  Co.  V.  Reardon,  159  Fed.  366, 
86  C.  C.  A.  366. 

[a]  A  state  statute  providing  that 
an  entire  verdict  on  several  counts  shall 
not  be  reversed  on  the  ground  of  any 
defective  count,  if  one  or  more  of  the 
counts  is  sufficient  to  sustain  it.  Bond 
V.  Dustin,  112  U.  S.  604,  609,  5  Sup. 
Ct.  296,  28  L.  ed.  835;  Townsend  v. 
Jemison,  7  How.  (U.  S.)  706,  722,  12 
L.  ed.  880. 

92.  Pacific  Postal  Tel.  Cable  Co.  v. 
O'Connor,  128  U.  S.  394,  9  Sup.  Ct.  112, 
32  L.  ed.  488;  Alabama  Gold  Life  Ins. 
Co.  V.  Nichols,  109  U.  S.  232,  3  Sup.  Ct. 
120,  27  L.  ed.  915. 

93.  United  States  Mut.  Ace.  Assn. 
V.  Barry,  131  U.  S.  100,  119,  9  Sup.  Ct. 
755,  33  L.  ed.  60;  Indianapolis  &  St.  L. 
R.  Co.  V.  Horst,  93  U.  S.  291,  299,  23 
L.  ed.  898;  Knight  v.  Illinois  Cent.  R. 
Co.,  180  Fed.  368,  372,  103  C.  C.  A.  514; 
Toledo,  St.  L.  &  W.  R.  Co.  v.  Reardon, 
159  Fed.  366,  86  C.  C.  A.  366;  Aetna 
Life  Ins.  Co.  v.  Vandecar,  86  Fed.  282, 
290,  30  C.  C.  A.  48;  McElwee  v.  Met- 
ropolitan Lumber  Co.,  69  Fed.  302,  319, 
16  C.  C.  A.  232. 

94.  Spokane  &  I.  E.  R.  Co.  v.  Camp- 
bell, 217  Fed.  518,  133  C  C.  A.  370; 
City  of  Detroit  v.  Grummond,  216  Fed. 
273,  132  C.  C.  A.  417;  McElwee  v.  Met- 
ropolitan Lumb.  Co.,  69  Fed.  302,  16 
C.  C.  A.  232. 
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amount  of  different  items  of  damage,®^  or  which  does  not  permit  a  gen- 
eral verdict  where"  there  are  several  counts  or  counterclaims,^^  The 
right  of  the  federal  courts  to  amend  verdicts  is  controlled  by  the  federal 
statutes,  and  is  not  affected  by  state  statutes  or  decisions.®^  While  state 
statutes  as  to  the  manner  of  questioning  the  sufficiency  of  the  evidence 
may  be  followed,^^  in  determining  whether  a  verdict  should  be  directed 
the  federal  courts  follow  their  own  rules  rather  than  the  state  practice 
or  statutes.^^  In  a  ease  tried  without  a  jury  a  federal  court  need  not 
follow  a  state  statute  as  to  its  findings  since  this  matter  is  provided  for 
by  federal  statute.^ 

13.  Judgments.  —  The  federal  courts  will  follow  state  statutes  as 
to  the  mode  of  entering  and  recording  judgments,^  providing  for  judg- 
ment non  obstante  veredicto,^  or  for  judgment  against  one  of  several 
parties,*  and  those  authorizing  the  rendition  of  summary  judgments 
against  the  sureties  on  appeal  and  supersedeas  bonds,^  or  providing  for 
judgment  for  lack  of  or  insufficiency  of  an  affidavit  of  defense.^  In  as- 


95.  Times  Pub.  Co.  v.  Carlisle,  94 
Fed.  762,  771,  36  C.  C.  A.  475,  puni- 
tive damages. 

[a]  In  action  on  employers'  liabil- 
ity act  the  verdict  will  not  specify 
separately  the  amount  allowed  respect- 
ively for  decedent's  suffering  and  for 
loss  to  his  dependents.  Kansas  City  S.  E. 
Co.  V.  Leslie,  238  U.  S.  599,  35  Sup.  Ct. 
844,  59  L.  ed.  1478. 

96.  City  of  St.  Charles  v.  Stookey, 
154  Fed.  772,  85  C.  C.  A.  494. 

97.  Is  controlled  by  Eev.  St.,  §954. 
Osborne  v.  Altschul,  93  Fed.  381,  35  C. 
C.  A.  354. 

98.  See  supra,  IV,  D,  8;  IV,  D,  11. 

99.  Barrett  v.  Virginian  E.  Co.,  250 
U.  S.  473,  39  Sup.  Ct.  540,  63  L.  ed. 
1092.  Compare  Fries-Breslia  Co.  v. 
Bergen,  168  Fed.  360. 

1.  See  Eev.  St.,  §649,  Comp.  St., 
1916,  §  1587,  and  also  Jones  v.  United 
States,  135  Fed.  518,  68  C.  C.  A.  68; 
Streeter  v.  Sanitary  Dist.  of  Chicago, 
133  Fed.  124,  66  C.  C.  A.  190;  Martin- 
dale  V.  Waas,  11  Fed.  551;  Marye  v. 
Strouse,  5  i;cd.  494. 

State  statute  providing  for  submis- 
sion of  propositions  of  law  to  the  judge 
for  a  ruling,  see  supra,  IV,  D,  12,  e. 

2.  Knight  v,  Illinois  Cent.  E.  Co., 
180  Fed.  368,  103  C.  C.  A.  514.  But  see 
Parks  V.  Turner,  12  How.  (U.  S.)  39, 
13  L.  ed.  883. 

[a]  Where  the  state  law  requires 
judgments  to  be  recorded,  and  the  pro- 
ceedings to  be  enrolled,  the  clerks  of 
the  federal   courts  in  that  state  must 
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conform  thereto  and  are  entitled  to 
fees  for  making  such  records.  Morri- 
son v.  Bernards  Township,  35  Fed. 
400. 

[b]  Upon  voluntary  dismissal  by 
plaintiff.  Lapp  v.  Eitter,  88  Fed.  108. 
See  King  v.  McLean  Asylum,  64  Fed. 
331,  12  C.  C.  A.  145. 

3.  City  of  Ft.  Scott  v.  W.  G.  Eads 
Brokerage  Co.,  117  Fed.  51,  54  C.  C. 
A.  437,  certiorari  denied,  187  U.  S.  647, 
23  Sup.  Ct.  846,  47  L.  ed.  348.  See 
Fadley  v.  Baltimore  &  O.  E.  Co.,  153 
Fed.  514,  517,  82  C.  C.  A.  464. 

[aj  Pennsylvania  Statute.  —  Cor- 
nette  v.  Baltimore  &  O.  E.  Co.,  195 
Fed.  59,  115  C.  C.  A.  61;  Smith  v. 
Jones,  181  Fed.  819,  104  C.  C.  A.  329; 
Baltimore  &  O.  E.  Co.  v.  McCune,  174 
Fed.  991,  98  C.  C.  A.  561;  Fries-Bres- 
lin  Co.  V.  Bergen,  176  Fed.  76,  81,  99 
C.  C.  A.  348  {affirming  168  Fed.  360); 
Carstairs  v.  American  Bonding  &  T. 
Co.,  116  Fed.  449,  54  C.  C.  A.  85  (cer- 
tiorari denied,  187  U.  S.  644,  23  Sup. 
Ct.  844,  47  L.  ed.  346);  Troxell  v.  Del- 
aware, L.  &  W.  E.  Co.,  180  Fed.  871. 

4.  Knight  v.  Illinois  Cent.  E.  Co., 
180  Fed.  368,  103  C.  C.  A.  514.  See 
Morgan  v.  Eggers,  127  U.  S.  63,  8  Sup. 
Ct.  1041,  32  L.  ed.  56  (in  ejectment); 
Allen  V.  Clayton,  11  Fed.  73,  attach- 
ment suit. 

5.  Smith  V.  Gaines,  93  U.  S.  341,  23 
L.  ed.  901;  Gordon  v.  Third  Nat.  Bank, 
56  Fed.  790,  6  C.  C.  A.  125;  Egan  v. 
Chicago,  G.  W.  E.  Co.,  163  Fed.  344. 

6.  Harding,  Whitman  &  Co.  v.  York 
Knitting  Mills,  142  Fed,  228, 
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sessing  damages  after  a  default,  state  practice  will  be  followed.'' 

While  federal  courts  may  follow  a  state  statute  as  to  the  sufficiency 
of  a  verdict,^  in  determining  what  judgment  to  enter  where  special  find- 
ings inconsistent  with  the  general  verdict  have  been  made,  they  are  not 
controlled  by  state  statutes." 

Vacation  of  Judgments.  —  The  right  of  a  federal  court  to  vacate  its 
judgments  during  the  term  at  which  they  are  rendered  is  inherent,  and 
"is  unaffected  by  state  statutes.^*^  It  has  no  right  to  do  so  after  the  ex- 
piration of  the  terra,  regardless  of  state  statutes  on  the  subject.^^ 

Enforcement  of  Judgments.  —  The  conformity  act  as  such  has  no  ap- 
plication in  matters  relating  to  the  manner  of  enforcing  the  judgments 
of  the  federal  courts,^-  and  the  process  by  which  such  judgments  may  be 
executed  is  not  controlled  by  state  laws.^^  A  federal  statute,  however, 
expressly  gives  the  right,  in  enforcing  a  district  court  judgment  in  a 
law  case,  against  the  debtor's  property,^*  to  remedies,  by  execution  or 
otherwise,  similar  to  those  provided  in  like  cases  by  the  existing  laws  of 
the  state  where  the  court  sits,  or  by  any  such  subsequently  enacted  laws 
adopted  by  general  rules  of  such  court.^^   This  act  adopted  only  those 


7.  Loewe  v.  Union  Sav.  Bank,  226 
Fed.  294;  Johnson  v.  Bridgeport  Deox- 
idized Bronze   &   M.  Co.,   125  Fed.   631. 

[a]  Without  a  Jury.  —  Midland 
Cont.  Co.  {-.  Toledo  Foundry  &  Maeh. 
Co.,  154  Fed.  797,  83  C.  C.  A.  489. 

8.  See  Bond  v.  Dustin,  112  U.  S.  604, 
5  Sup.  Ct.  296,  38  L.  ed.  835,  and  supra, 
IV,  D,  12,  6. 

9.  See  supra,  IV,  D,  12,  e. 

10.  Bronson  v.  Schulten,  104  U.  S. 
410,  417,  26  L.  ed.  797;  Southern  Pac. 
Co.  V.  Kelley,  187  Fed.  937,  109  C.  C. 
A.  659;  Loewe  v.  Union  Sav.  Bank,  222 
Fed.  342;  Wellman  v.  Bethea,  213  Fed. 
367.  But  see  Wylie  Permanent  Camp- 
ing Co.  V.  Lynch,  195  Fed.  386,  115  C. 
C.  A.  288,  certiorari  denied,  225  U.  S. 
707,  32  Sup.  St.  839,  56  L.  ed.  1266. 

11.  United  States  v.  Maver,  235  U. 
S.  55,  35  Sup.  Ct,  16,  59  L.  ed.  129; 
Klever  r.  Seawall,  65  Fed.  373,  12  C. 
C.  A.  653;  United  States  r.  One  Trunk, 
etc.,  155  Fed.  651.  Compare  West  Side 
Irr.  Co.  r.  United  States,  264  Fed.  538. 

Contra,  Virginia,  T.  &  C.  Steel  &  Iron 
Co.  V.  Harris,  151  Fed.  428,  80  C.  C. 
A.  658;  Travelers'  Protective  Assn.  f. 
Gilbert,  111  Fed.  269,  276,  49  C.  C.  A. 
309. 

[a]  The  question  relates  to  the 
power  of  the  court,  and  not  to  the  mode 
of  procedure.  Phillips  v.  Xegley,  117 
U.  S.  665,  674,  6  Sup.  Ct.  901,  29  L. 
ed.  1013;  Bronson  v.  Schulten,  104  U. 
S.  410,  417,  26  L.  ed.  797. 

12.  7/1    re    Chateaugay    Ore    &    Iron 


Co.,  128  U.  S.  544,  9  Sup.  Ct.  150,  32 
L.  ed.  508;  Lamaster  v.  Keeler,  123  U. 
S.  376,  387,  8  Sup.  Ct.  197,  31  L.  ed. 
238. 

13.  Kail!  V.  Board  of  Directors,  194 
Fed.  73,  114  C.  C.  A.  151;  Hart  v. 
Board  of  Liquidation,  12  Fed.  292,  af- 
firmed, 118  U.  S.  136,  6  Sup.  Ct.  995,  30 
L.  ed.  65. 

No  execution  against  revenue  oflcers 
in  certain  cases,  see  Eev.  St.,  §989, 
Comp.  St.,  1916,  §1635. 

14.  United  States  v.  Arnold,  69  Fed. 
987,  16  C.  C.  A.  575. 

[a]  But  Not  Against  His  Person. 
Friedly  v.  Giddings,  119  Fed.  438,  judg- 
ment affirmed,  128  Fed.  355,  63  C.  C. 
A.  85,  65  L.  E.  A.  327.  As  to  execution 
against  person  in  federal  courts,  see  16 
Standard  Proc.  275.  But  see  Ex  parte 
Crawford,  154  Fed.  769,  83  C.  C.  A. 
474,  holding  a  statute  authorizing  ar- 
rest for  fraudulent  removal  or  con- 
cealment of  property  is  a  remedy  to 
reach  the  property  of  the  judgment 
debtor. 

As  to  imprisonment  for  debt,  see  in- 
fra, IV,  D,  18. 

15.  Eev.  St.,  §916,  Comp.  St.,  1916, 
§1540.  See  Davis  v.  Cleveland,  C.  C. 
&  St.  L.  E.  Co.,  217  U.  S.  157,  30  Sup. 
Ct.  463,  54  L.  ed.  708,  27  L.  E.  A.  (JST. 
S.)  823,  18  Ann.  Cas.  907;  Fink  v. 
O'Neil,  106  U.  S.  272,  1  Sup.  Ct.  325, 
27  L.  ed.  196. 

[a]     This     Provision     Is     Constitu- 
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state  statutes  then  existing.^^  All  subsequent  ones  must  be  adopted  by 
general  rules  of  court  before  they  are  in  force  in  the  federal  courts.^^ 
The  rule,  however,  need  not  be  in  writing,  but  a  general  practice  may 
become  a  rule.^' 

This  act  does  not  limit  the  power  of  the  court  to  determine  how  its 
process  shall  be  served  after  judgment,^'  State  laws  governing  what 
property  may  be  levied  upon  or  is  exempt  from  levy  are  embraced  by 
this  federal  statute,^*'  even  in  the  case  of  judgments  in  favor  of  the  gov- 
ernment.^^  Judgments  in  criminal  cases  are  not  governed  by  this  pro- 
vision but  by  act  of  congress  providing  for  the  collection  of  fines.^^ 


tional.  —  Ex  parte  Boyd,  105  IT.  S.  647, 
26  L.  ed.  1200. 

[b]  This  section,  rather  than  the 
conformity  act,  controls  in  regard  to 
remedies  for  enforcing  judgments.  La- 
master  V.  Keeler,  123  U.  S.  376,  387,  8 
Sup.  Ct.  197,  31  L.  ed.  238. 

[c]  This  Section  Governs  Supple- 
mentary Proceedings.  —  Ex  parte  Boyd, 

105  U.  S.  647,  26  L.  ed.  1200.  See  Sus- 
quehanna Coal  Co.  V.  Pratt,  251  Fed. 
665;  Brown  v.  Fletcher,  239  Fed.  360; 
In  re  Quantity  of  Manufactured  To- 
bacco, 10  Ben,  447,  20  Fed.  Cas.  No. 
11,499.  But  see  Eegina  Music-Box  Co. 
V.  F.  G.  Otto  &  Son,  124  Fed.  747. 

[d]  Applies  to  judgments  (1)  in 
favor  of  United  States  (Fink  v.  O'Neil, 

106  U.  S.  272,  1  Sup.  Ct.  325,  27  L.  ed. 
196.  Allen  v.  Clark,  126  Fed.  738,  62 
C.  C.  A.  58),  except  (2)  as  federal  stat- 
utes otherwise  provide.  United  States 
V.  Houston,  48  Fed.  207. 

[e]  Suit  in  rem  for  forfeiture  un- 
der revenue  laws.  In  re  Quantity  of 
Manufactured  Tobacco,  10  Ben.  447,  20 
Fed.   Cas.  No.  11,499. 

[f]  Execution  against  a  county  not 
permitted,  see  Clearwater  County  v. 
Pfeffer,  236  Fed.  183,  149  C.  C.  A.  373. 

[g]  No  application  (1)  to  equity 
cases  (see  Hudson  v.  Wood,  119  Fed. 
764),  but  (2)  by  rule  8  decrees  for 
payment  of  money  only,  may  be  en- 
forced by  execution.  See  Brown  v. 
Fletcher,  239  Fed.  360  (supplementary 
proceedings) ;  General  Elec.  Co.  v. 
Hurd,  171  Fed.  984. 

[h]  Garnishment.  —  Canal  &  Clai- 
borne Sts.  K.  Co.  V.  Hart,  114  IT.  S.  654, 
5  Sup.  Ct.  1127,  29  L.  ed.  226.  See  in- 
fra, IV,  D,  17. 

fi]  As  to  mandamus,  see  Stewart  v. 
Justices  of  St.  Clair  County  Court,  47 
Fed.  482. 

16.  Lamaster  v.  Keeler,  123  U.  S. 
376,  387,  8  Sup.  Ct.  197,  31  L.  ed.  238, 
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(only  those  in  force  June  1,  1872); 
Canal  &  Claiborne  Streets  R.  Co.  v. 
Hart,  114  U.  S.  654,  5  Sup.  Ct.  1127, 
29  L.  ed.  226;  Collin  County  Nat.  Bank 
V.  Hughes,  152  Fed.  414,  81  C,  C.  A. 
556,  rehearing  denied,  155  Fed.  389,  83 
C.  C.  A.  661;  General  Electric  Co.  v. 
Hurd,  171  Fed.  984;  Meyer  v.  Consol- 
idated Ice  Co.,  163  Fed.  400. 

17.  See  preceding  notes. 

18.  Collin  County  Nat.  Bank  v. 
Hughes,  152  Fed.  414,  81  C.  C.  A.  556, 
rehearing  denied,  155  Fed.  389,  83  C. 
C.  A,  661;  Citizens'  Bank  V.  Farwell, 
56  Fed.  570,  6  C.  C.  A.  24. 

[a]  Presumption  as  to  Adoption. 
In  the  absence  of  proof  to  the  con- 
trary, and  when  necessary  to  support 
the  judgment,  when  the  general  prac- 
tice is  to  use  the  remedies  adopted  by 
the  state  statutes,  the  court  of  appeals 
will  presume  that  they  have  been 
adopted  by  a  general  practice  or  a 
general  rule.  Collin  County  Nat.  Bank 
V.  Hughes,  152  Fed.  414,  81  C.  C.  A. 
556,  rehearing  denied,  155  Fed.  389, 
83  C.  C.  A.  661;  Citizens'  Bank  v.  Far- 
well,  56  Fed.  570,  6  C.  C.  A.  24. 

19.  Collin  County  Nat.  Bank  r. 
Hughes,  152  Fed.  414,  81  C.  C.  A.  556, 
rehearing  denied,  155  Fed.  389,  83  C.  C. 
A.  661. 

20.  Thompson  v.  McConnell,  107 
Fed.  33,  46  C.  C.  A.  124;  In  re  Hoag, 
227  Fed.  480,  pension  of  retired  city 
employe;  Manufacturers'  &  Farmers' 
Bank  v.  Bayless,  16  Fed.  Cas.  No.  9,050. 

21.  Fink  v.  O'Neil,  106  U.  S.  272, 
1  Sup.  Ct.  325,  27  L.  ed.  196;  Clark  v. 
Allen,  117  Fed.  699. 

22.  See  Fink  v.  O  'Neil,  106  U.  S.  272, 
1  Sup.  Ct.  325,  27  L.  ed.  196;  Clark  v. 
Allen,  114  Fed.  374,  and  Rev.  St., 
§§1041,  1042,  Comp.  St.,  1916,  §§1705, 
1706. 

[a]  As  to  execution  or  capias  to 
collect  fine  and   exemptions,  see  Allen 
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Specific  provision  has  been  made  for  appraisal  of  goods  taken  under 
execution,  by  state  appraisers,  and  for  conformity  to  the  state  law  in 
such  matter.^^ 

Scire  Facias.  —  The  right  of  the  federal  courts  to  issue  and  serve  writs 
of  scire  facias  is  derived  from  the  constitution  and  the  acts  of  congress, 
and  cannot  be  restricted,  limited,  or  made  less  efficacious  by  state  stat- 
utes.2*  Nevertheless  the  state  practice  with  reference  to  the  writ  may 
otherwise  be  followed.*' 

14.  Costs.  —  The  allowance  of  costs  in  the  federal  courts  rests,  not 
upon  express  statutory  enactment  by  congress,  but  upon  usage  long 
continued  and  confirmed  by  implication  from  provisions  in  many  stat- 
utes.2«  It  is  the  practice  of  the  federal  courts  to  conform  to  the  state 
laws  as  to  costs  when  no  provision  has  been  made  by  act  of  congress  or 
rule  of  court,^^  at  least  if  they  do  not  result  in  injustice  in  a  particular 
case,2'  and  the  same  is  true  as  to  state  practice  relating  to  the  giving  of 
security  for  costs.*' 

15.  New  Trials.  —  As  a  rule  state  practice  relating  to  motions  for 


V.  Clark,  126  Fed.  738,  62  C.  C.  A.  58; 
United  States  v.  Stacey,  155  Fed.  510; 
Ex  parte  Barclay,  153  Fed.  669. 

23.  Rev.  St.,  §993,  Comp.  St.,  1916, 
§993.  See  also  Wayman  v.  Southard,  10 
Wheat.  1,  33,  6  L.  ed.  253;  Northwest- 
ern Mut.  L.  Ins.  Co.  V.  Seaman,  80 
Fed.  357. 

24.  Universal  Transp.  Co.  v.  Na- 
tional Surety  Co.,  252  Fed.  293.  See 
supra,  II,  II,  3;   II,  I,  9;  II,  J,  29. 

[a]  The  conformity  act  applies  ex- 
clusively to  proceedings  before  judg- 
ment, and  does  not  require  the  federal 
court  to  follow  the  method  of  serving 
a  writ  of  scire  facias  prescribed  by 
state  statute.  Collin  County  Nat.  Bank 
V.  Hughes,  152  Fed.  414,  81  C.  C.  A. 
556,  rehearing  denied,  155  Fed.  389,  83 
C.  C.  A.  661. 

25.  Ewing  v.  United  States,  240 
Fed.  241,  153  C  C.  A.  167,  amendment 
of  writ  as  to  jurisdictional  facts.  Com- 
pare Kirk  V.  United  States,  131  Fed. 
331, 

26.  In  re  Peterson  (U.  S.),  40  Sup. 
Ct.   543j   and  cases  cited. 

27.  In  re  Peterson  (U.  S.),  40  Sup. 
Ct.  543;  Shreve  f.  Cheesman,  69  Fed. 
785,  16  C.  C.  A.  413;  United  States  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  E.  Co., 
235  Fed.  951;  Michigan  Aluminum 
Foundry  Co.  v.  Aluminum  Co.,  190  Fed. 
903;  Primrose  r.  Fenno,  113  Fed.  375; 
Nead  v.  Millersburg  Home  Water  Co., 
79  Fed.  129.  See  Huntress  v.  Epsom, 
15   Fed.   732. 

[a]     Not  Where  Regulated  by  Fed- 


eral Statute.  —  O'Neil  v.  Kansas  City, 
S.  &  M.  R.  Co.,  31  Fed.  663.  See  Pent- 
large  f.  Kirby,  20  Fed.  898. 

[b]  Costs  against  United  States 
not  authorized  by  conformity  act.  Car- 
lisle V.  Cooper,  64  Fed.  472,  12  C.  C.  A. 
235.  See  generally  5  Standard  Proc. 
928,  983,  and  the  title  "United 
States."  But  see  De  Bary  v.  Carter, 
102  Fed.  130,  42  C.  C.  A.  209. 

[c]  As  to  liability  of  indorser  on 
writ,  see  Washburn  v,  Pullman's  Pal. 
Car  Co.,  76  Fed.  1005,  21  C.  C.  A.  598. 

[d]  State  fee  bill  not  adopted. 
Swancoat  v.  Remsen,  76  Fed.  950. 

[e]  Necessity  of  stating  amount  of 
costs  in  judgment,  see  Flynn  v.  Ed- 
wards, 36  Fed.  873. 

28.  Michigan  Aluminum  Foundry 
Co.  f.  Aluminum  Co.,  190  Fed.  903; 
Primrose  v.  Fenno,  113  Fed.  375. 

[a J  Need  not  follow  state  practice 
in  the  taxation  of  costs  to  such  an  ex- 
tent as  to  embarrass  the  court  in  do- 
ing justice  between  the  parties.  Prim- 
rose V.  Fenno,  113  Fed.  375. 

29.  Silvas  v.  Arizona  Copper  Co., 
220  Fed.  116,  136  C.  C.  A.  208;  Handy 
Varnish  Co.  v.  Midland  Linseed  Oil 
Co.,  191  Fed.  256;  Winkley  Co.  v.  Bow- 
en  Mfg.  Co.,  180  Fed.  624;  Schofield  V. 
Palmer,  134  Fed.  753;  Miller's  Admr. 
f.  Norfolk  &  W.  R.  Co.,  47  Fed.  264. 

[a]  As  to  the  time  within  which 
application  therefor  must  be  made. 
Winkley  Co.  v.  Bowen  Mfg.  Co.,  180 
Fed.  624;  Hugunin  v.  Thatcher,  18  Fed. 
105. 
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new  trials  will  not  be  followed  in  the  federal  courts,^"  though  the  con- 
trary is  true  as  to  state  statutes  giving  a  new  trial  as  a  matter  of  right 
in  actions  of  ejectment.^^  The  state  rule  as  to  impeachment  of  a  verdict 
by  oath  of  a  jury  is  not  binding  on  the  federal  courts.^^ 

16.  Appellate  Procedure.  —  By  its  terms  the  conformity  act  has 
no  application  to  proceedings  in  the  supreme  court  or  in  the  circuit 
courts  of  appeals,^^  and  state  statutes  and  practice  will  not  be  followed 
in  proceedings  to  obtain  a  review  by  those  courts  of  the  judgments  of 
inferior  federal  courts,^*  or  in  determining  what  judgments  or  orders 
are  so  reviewable,^^  or  at  whose  instance  they  may  be  reviewed."  Rul- 
ings on  motions  for  a  change  of  venue,^^  or  for  a  continuance,^^  or  for  a 
new  trial,^^  are  not  reviewable  on  error  in  the  federal  courts  regardless 
of  a  state  practice  to  the  contrary. 


30.  •  Fishburn  v.  Chicago,  M.  &  S.  P. 
E.  Co.,  137  U.  S.  60,  11  Sup.  Ct.  8,  34 
L.  ed.  585;  Indianapolis  &  St.  L.  K.  Co. 
V.  Horst,  93  U.  S.  291,  23  L.  ed.  898; 
Boatmen's  Bank  v.  Trower  Bros.  Co., 
181  Fed.  804,  104  C.  C.  A.  314;  Knight 
V.  Illinois  Cent.  R.  Co.,  180  Fed.  368, 
103  C.  C.  A.  514;  Francisco  v. 
Chicago  &  A.  K.  Co.,  149  Fed.  354, 
79  C.  C.  A.  292,  9  Ann.  Cas.  628; 
Duke  V.  St.  L.  &  S.  F.  E.  Co.,  172  Fed. 
684.  See  Philadelphia  &  E.  E.  Co.  v. 
Marland,  239  Fed.  1,  152  C.  C.  A.  51. 
But  see  Norfolk  S.  E.  Co.  v.  Ferebee, 
238  U.  S.  269,  35  Sup.  Ct.  781,  59  L. 
ed.  1303. 

31.  Smale  v.  Mitchell,  143  U.  S.  99, 
12  Sup.  Ct.  353,  36  L.  ed.  90;  Equator 
Min.  &  S.  Co.  V.  Hall,  106  U.  S.  86,  1 
Sup.  Ct.  128,  27  L.  ed.  114;  Iron  Sil- 
ver Min.  Co.  V.  Campbell,  61  Fed.  932, 
10  C.  C.  A.  172. 

32.  McDonald  v.  Pless,  238  U.  S. 
264,  35  Sup.  Ct.  783,  59  L.  ed.  1300. 

33.  Egan  v.  Chicago  G.  W.  E.  Co., 
163  Fed.  344. 

34.  Camp  v.  Gross,  250  TJ.  S.  308,  39 
Sup.  Ct.  478,  63  L.  ed.  997;  Missouri 
Pac.  E.  Co.  V.  Chicago  &  A.  E.  Co.,  132 
U.  S.  191,  10  Sup.  Ct.  65,  33  L.  ed.  309; 
In  re  Chateaugay  Ore  &  Iron  Co.,  128 
U.  S.  544,  553,  9  Sup.  Ct.  150,  32  L. 
ed.  508;  Philadelphia  &  E.  E.  Co.  v. 
Marland,  239  Fed.  1,  152  C.  C.  A.  51; 
"Western  Union  Tel.  Co.  v.  Aldridge, 
219  Fed.  836,  135  C.  C.  A.  506;  Mc- 
Bride  v.  Neal,  214  Fed.  966,  131  C.  C. 
A.  262.  See  United  States  ^x  rel.  Lou- 
isiana V.  Boarman,  244  U.  S.  397,  37 
Sup.  Ct.  605,  61  L.  ed.  1222,  in  equity 
cases. 

fa]  The  authority  of  the  supreme 
court  to  reriew  judgments  of  the  lower 
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federal  courts  by  bill  of  exceptions  and 
writ  of  error  is  regulated  solely  (1)  by 
the  acts  of  congress  and  the  practice 
of  the  federal  courts.  Andes  v.  Slau- 
son,  130  U.  S.  435,  9  Sup.  Ct.  573,  32 
L.  ed.  9S9.  (2)  "The  power  and  prac- 
tice of  the  national  appellate  courts 
and  the  means  of  reviewing  the  judg- 
ments of  the  circuit  and  district 
courts  therein  are  neither  conditioned, 
affected,  or  controlled  by  the  statutes 
of  the  states,  the  practice  of  their 
courts,  or  the  act  of  conformity." 
Francisco  v.  Chicago  &  A.  E.  Co.,  149 
Fed.  354,  79  C.  C.  A.  292. 

35.  Kennon  v.  Gilmer,  131  U.  S.  22, 
9  Sup.  Ct.  696,  33  L.  ed.  110;  Boogher 
V.  New  York  Ins.  Co.,  103  U.  S.  90,  26 
L.  ed.  310;  Francisco  v.  Chicago  &  A. 
E.  Co.,  149  Fed.  354,  79  C.  C.  A.  292; 
Texas  &  P.  E.  Co.  v.  Nelson,  50  Fed. 
814,  1  C.  C.  A.  688. 

[a]  On  the  Question  of  the  (1)  Fi- 
nality of  a  Judgment.  —  Menge  v.  War- 
riner,  120  Fed.  816,  57  C.  C.  A.  432; 
Elder  v.  McClaskey,  70  Fed.  529,  556, 
17  C.  C.  A.  251.  (2)  Are  not  bound  by 
a  state  statute  permitting  the  review 
of  an  interlocutory  order  refusing 
judgment  for  want  of  a  sufficient  affi- 
davit of  defense.  Shumaker  v.  Secur- 
ity Life  &  Annuity  Co.,  159  Fed.  112, 
86  C.  C.  A.  302. 

36.  United  States,  ex  rel.  Louisiana 
V.  Boarman,  244  U.  S.  397,  37  Sup.  Ct. 
605,  61  L.  ed.  1222. 

37.  Kennon  v.  Gilmer,  131  U.  S.  22, 
9  Sup.  Ct.  696,  33  L.  ed.  110. 

38.  Texas  &  P.  E.  Co.  v.  Nelson,  50 
Fed.  814,  1  C.  C.  A.  688,  absence  of 
witness. 

39.  Fishburn  v.  Chicago,  M.  &  St. 
P.  E.  Co.,  137  U.  S.  60,  11  Sup.  Ct.  8, 


UNITED  STATES  COURTS 


497 


State  practice  will  not  be  followed  in  regard  to  the  time*''  and  man- 
ner*^ of  taking  up  eases  for  review,  nor  in  regard  to  any  matter  of  ap- 
pellate procedure.*^  Thus,  the  federal  courts  are  not  bound  by  state 
practice  as  to  the  necessity  for  exceptions,*^  the  time  and  manner  of 
taking  them,**  nor  as  to  the  necessity  for  a  motion  for  a  new  trial,"  or 
the  submission  of  propositions  of  law  in  a  trial  without  a  jury,*^  in 
order  to  obtain  a  review  of  particular  questions  or  rulings,  nor  will 
they  follow  state  practice  as  to  the  preparation,  perfecting,  settling  and 
signing  of  bills  of  exceptions,*^  as  to  how  motions  and  rulings  not  in 


34  L.  ed.  585;  Missouri  Pac.  R.  Co. 
t\  Chicago  &  A.  R.  Co.,  132  U.  S.  191, 
10  Sup.  Ct.  65,  33  L.  ed.  309;  New- 
comb  f.  Wood,  97  U.  S.  581,  24  L.  ed. 
1085;  Louisville  &  N.  R.  Co.  r.  White, 
100  Fed.  239,  40  C.  C.  A.  352;  Latchti- 
macker  v.  Jacksonville  Towing  & 
Wrecking  Co.,  181  Fed.  276;  Duke  v. 
St.  Louis  &  S.  F.  R.  Co.,  172  Fed.  684. 
[a]  This  is  a  rule  of  law  estab- 
lished by  the  federal  supreme  court. 
Indianapolis  &  St.  L.  R.  Co.  v.  Horst, 
93  U.  S.  291,  301,  23  L.  ed.  898. 

40.  Siegelschiffer  f.  Penn  Mut.  L. 
Ins.  Co.,  248  Fed.  226,  160  C.  C.  A.  304; 
Kentucky  Life  &  Ace.  Ins.  Co.  v.  Ham- 
ilton, 63  Fed.  93,  11  C.  C.  A.  42;  United 
States  V.  Train,  12  Fed.  852. 

[a]  A  state  statute  limiting  the 
time  within  which  a  petition  in  error 
must  be  filed.  Logan  v.  Goodwin,  104 
Fed.  490,  43  C.  C.  A.  658. 

41.  Hudson  V.  Parker,  156  U.  S.  277, 
281,  15  Sup.  Ct.  450,  39  L.  ed.  424; 
Luxton  f.  North  River  Bridge  Co.,  147 
U.  S.  337,  13  Sup.  Ct.  356,  37  L.  ed. 
194;  Smith  t:  Currie,  230  Fed.  803,  145 
C.  C.  A.  113;  Boatmen's  Bank  v.  Trow- 
er  Bros.  Co.,  181  Fed.  804,  104  C.  C. 
A.  314  (reversing  171  Fed.  964) ;  Fran- 
cisco V.  Chicago  &  A.  R.  Co.,  149  Fed. 
354,  79  C.  C.  A.  292;  Hoover,  Owens 
&  Rentschler  Co.  v.  John  Feather- 
stone's  Sons,  111  Fed.  81,  87,  49  C.  C. 
A.  229;  Kentucky  Life  &  Ace.  Ins.  Co. 
V.  Hamilton,  63  Fed.  93,  98,  11  C.  C. 
A.  42;  Jabine  v.  Gates,  115  Fed.  861; 
United  States  v.  Train,  12  Fed.  852. 

42.  Boatmen 's  Bank  v.  Trower  Bros. 
Co.,  181  Fed.  804,  104  C.  C.  A.  314  (re- 
versing 171  Fed.  964);  Manitowoc 
Malting  Co.  v.  Feuchtwanger,  196  Fed. 
506. 

[a]  Proceedings  (1)  on  Review. 
Knight  V.  Illinois  Cent.  R.  Co.,  180  Fed. 
368,  372,  103  C.  C.  A.  514.  (2)  The 
hearing   on   review   of   a  case   referred 


ty    consent.     Alder    v.    Edenborn,    198 
Fed.  928. 

[b]  "Everything  after  judgment, 
looking  to  its  review  in  an  appellate 
court,  is  regulated  solely  by  act  of 
congress,  and  is  in  no  way  affected  or 
controlled  by  state  practice."  West 
V.  East  Coast  Cedar  Co.,  113  Fed.  737, 
741,  51  C.  C.  A.  411. 

[c]  As  to  what  must  be  done  in  the 
trial  court  to  obtain  a  review  of  ita 
action  on  any  question.  Ghost  v. 
United  States,  168  Fed.  841,  94  C.  C. 
A.  253.  See  also  St.  Clair  v.  United 
States,  154  U.  S,  134,  14  Sup.  Ct.  1002, 
38  L.  ed.  936;  In  re  Chateaugay  Ore  & 
Iron  Co.,  128  U.  S.  544,  553,  9  Sup.  Ct. 
150,  32  L.  ed.  508. 

43.  St.  Clair  v.  United  States,  154 
U.  S.  134,  153,  14  Sup.  Ct.  1002,  38  L. 
ed.  936.  See  Baltimore  &  O.  R.  Co.  v. 
McCune,  174  Fed.  991,  9F  C.  C.  A.  561. 

[a]  Will  not  follow  a  state  statute 
dispensing  with  the  necessity  of  taking 
exceptions  in  certain  eases.  Ghost  v. 
United  States,  168  Fed.  841,  94  C.  C. 
A.  253. 

44.  Philadelphia  &  R.  R.  Co.  v.  Mar- 
land,  239  Fed.  1,  152  C.  C.  A.  51. 

[a]  Requiring  exceptions  to  the 
charge  to  be  taken  before  the  jury  re- 
tires. Knight  V.  Illinois  Cent.  R.  Co., 
180  Fed.  368,  372,  103  C.  C.  A.  514; 
Consumers'  Cotton-Oil  Co.  v.  Ashburn, 
81  Fed.  331,  26  C.  C.  A.  338. 

45.  See  infra,  this  note. 

[a]  A  motion  for  a  new  trial  is  not 
necessary  to  obtain  a  review  of  the 
rulings  of  the  trial  court  though  re- 
quired in  the  state  courts.  Boatmen's 
Bank  v.  Trower  Bros.  Co.,  181  Fed. 
804,  104  C.  C.  A.  314,  reversing  171 
Fed.  964.    See  the  title  "New  Trial." 

46.  United  States  v.  Indian  Grave 
Drainage  Dist.,  85  Fed.  928,  29  C.  C. 
A.  578. 

47.  Fishburn  V.  Chicago,  M.  &  St. 
P.  R.  Co.,  137  U.  S.  60,  11  Sup.  Ct.  8, 
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themselves  part  of  the  record  may  be  made  suehj^^  and  as  to  the  suffi- 
ciency of  the  record  to  obtain  a  review  of  particular  rulings/^  It  has 
been  held,  however,  that  they  will  follow  a  state  statute  requiring  im- 
material errors  to  be  disregarded.'"  State  statutes  regulating  proced- 
ure after  reversal  and  remand,  need  not  be  followed.*^ 

17.  Provisional  Remedies.  —  The  federal  statutes  provide  that  in 
common-law  cases  in  the  district  court  the  plaintiff  shall  be  entitled  to 
similar  remedies,  by  attachment  or  other  process,  against  the  property 
of  the  defendant  to  those  provided  by  the  laws  of  the  state  in  which  the 
<30urt  is  held,  upon  giving  the  required  affidavit  and  security,  and  that 
the  district  courts  may,  from  time  to  time,  by  general  rules  adopt  such 
state  laws  as  may  be  in  force  in  said  states  in  reference  to  them."  The 
effect  of  this  provision  was  to  make  effective  in  the  federal  courts  the 
then  existing  attachment  laws  of  the  state  and  the  subsequently  enacted 
laws  so  far  as  adopted  by  rule.'^   This  statute,  however,  refers  merely 


34  L.  ed.  585;  Missouri  Pac.  E.  Co.  v. 
Chicago  &  A.  E.  Co.,  132  U.  S.  191,  10 
Sup.  Ct.  65,  33  L.  ed.  309;  Andes  v. 
Slauson,  130  U.  S.  435,  9  Sup.  Ct.  573, 
32  L.  ed.  989;  In  re  Chateaugay  Ore  & 
Iron  Co.,  128  U.  S.  544,  553,  9  Sup.  Ct. 
150,  32  L.  ed.  508;  Blisse  v.  United 
States  (C.  C.  A.),  263  Fed.  961;  Boat- 
men's Bank  v.  Trower  Bros.  Co.,  181 
Fed.  804,  104  C.  C.  A.  314  {reversing 
171  Fed.  964);  Knight  v.  Illinois  Cent. 
E.  Co.,  180  Fed.  368,  103  C.  C.  A.  514; 
Francisco  v.  Chicago  &  A.  E.  Co.,  149 
Fed.  354,  79  C.  C.  A.  292;  Louisville  & 
N.  E.  Co.  f.  White,  100  Fed.  239,  243, 
40  C.  C.  A.  352. 

[a]  As  to  the  time  within  which 
bills  of  exceptions  must  be  filed.  Unit- 
ed States  V.  Train,  12  Fed.  852;  Whalen 
V.  Sheridan,  5  Fed.  436. 

[b]  As  to  what  may  be  incorpor- 
ated in  the  transcript  and  the  neces- 
sity for  incorporating  matter  in  a  bill 
of  exceptions.  "West  v.  East  Coast  Ce- 
dar Co.,  113  Fed.  737,  741,  51  C.  C.  A. 
411. 

48.  Ghost  V.  United  States,  168  Fed. 
841,  94  C.  C.  A.  253. 

49.  Kentucky  Life  &  Ace.  Ins.  Co. 
v.  Hamilton,  63  Fed.  93,  11  C.  C.  A.  42. 
Compare  Montana  Ey.  Co.  v.  Warren, 
137  U.  S.  348,  11  Sup.  Ct.  96,  34  L.  ed. 
681,  holding  statement  on  motion  for 
new  trial  prepared  in  accordance  with 
state  statute,  sufficient  to  present  ques- 
tions for  review. 

50.  Bryson  i?.  Gallo,  180  Fed.  70, 
103  C.  C.  A.  424. 

51.  Manitowoc  Malting  Co.  f. 
Feuchtwanger,  196  Fed.  506.    Compare 
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Hagerman  v.  Moran,  75  Fed.  97,  21  C. 
C.  A.  242. 

But  see  Cybur  Lumb.  Co.  v.  Erkhart, 
247  Fed.  284,  159  C.  C.  A.  378,  as  to 
right   to   take   voluntary   nonsuit. 

As  to  entry  of  summary  judgment 
on  appeal  bonds,  see  supra,  IV,  D,  13. 

52.  Eev.  St.,  §915,  Comp.  St.,  1916, 
§1539. 

53.  Loewe  v.  Union  Savings  Bank, 
226  Fed.  294;  Files  v.  Davis,  118  Fed. 
465;  Eussia  Cement  Co.  v.  Le  Page  Co., 
174  Mass.  349,  55  N.  E.  70.  See  Dooley 
V.  Pease,  180  U.  S.  126,  21  Sup.  Ct,  329, 
45  L.  ed.  457;  McDermott  v.  Hayes, 
197  Fed.  129,  116  C.  C  A.  553;  Lant  v. 
Manley,  75  Fed.  627,  21  C.  C.  A.  457. 

[a]  Not  in  Equity  Cases.  —  Bucy- 
-us  "o.  V.  McArthur,  219  Fed.  266. 

[b]  The  decisions  of  the  highest 
court  of  the  state  construing  and  ap- 
plying its  attachment  laws  must  be 
followed.  Manley  v.  Park,  187  U.  S. 
547,  23  Sup.  Ct.  208,  47  L.  ed.  296; 
Fleitas  v.  Cockrem,  101  U.  S.  301,  25 
L.  ed.  954;  Eice  v.  Adler-Goldman  Com. 
Co.,  71  Fed.  151,  18  C.  C.  A.  15;  Peo- 
ple's Sav.  Bank  &  Tr.  Co.  v.  Batehelder 
Egg  Case  Co.,  51  Fed.  130,  2  C  C.  A. 
126. 

[c]  Constructive  levy  on  property 
in  hands  of  marshal  or  sheriff.  Gumbel 
V.  Pitkin,  124  U.  S.  131,  8  Sup.  Ct.  379, 
31  L.  ed.  374;  Brooks  v.  Fry,  45  Fed. 
776. 

fd]  Garnishment.  —  Seei  Eandolph 
V.  Tandy,  98  Fed.  939,  39  C.  C.  A.  351; 
Citizens'  Bank  v.  Farwell,  56  Fed.  ■570. 
6  C.  C.  A.  24. 

[e]  As  to  Proceedings  on  Third 
Party     Claims.  —  Miller     v.     Tennant- 
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to  attachment  as  an  ancillary  remedy  and  does  not  authorize  the  insti- 
tution of  an  action  in  the  federal  courts  by  process  of  foreign  attach- 
ment where  defendant  is  not  amenable  to  personal  service.** 

It  is  not  essential  that  a  rule  adopting  subsequent  state  statutes  be  in 
writing,  but  a  general  practice  may  become  a  rule."  Amendments  al- 
lowable either  under  the  state  or  federal  laws,  may  be  made.*® 

By  another  federal  statute  conformity  to  state  law  is  provided  for 
with  respect  to  the  grounds  upon  which  attachments  may  be  dissolved." 

Special  provision  is  made  for  attachments  and  the  proceedings  there- 
on "in  all  cases  where  debts  are  due  from  defaulting  or  delinquent 
postmasters,  contractors,  or  other  officers,  agents,  or  employes  of  the 
Post-Office  Department."*^  As  to  attachment  against  national  banka 
the  federal  courts  are  controlled  by  the  limitations  imposed  on  state 
courts  by  federal  statute.*^ 

18.  Imprisonment  for  Debt.  —  By  federal  statute  imprisonment  for 
debt  is  available  in  a  federal  court  only  when  and  to  the  extent  author- 
ized by  the  statutes  of  the  state  where  it  sits,  and  the  proceedings 
therein,  including  custody  and  discharge  from  arrest  must  also  con- 
form to  those  in  the  state  courts.^"  This  section  does  not  control  pro- 
ceedings against  the  person  under  specific  acts  of  congress,®^  nor  does  it 
include  a  commitment  for  contempt,^^  as  where  a  bankrupt  refuses  to 
surrender  assets  of  the  estate.®^ 


Stribling    Shoe    Co.,    119    Fed.    865,   56 
C.  C.  A.  377. 

54.  Big  Vein  Coal  Co.  v.  Eead,  229 
U.  S.  31,  33  Sup.  Ct.  694,  57  L.  ed.  1053; 
Bucyrus  Co.  r.  Mc Arthur,  219  Fed.  266, 
Smith  V.  Reed,  210  Fed.  968;  Lackett 
V.  Eumbaugh,  45  Fed.  23. 

[a]  Otherwise  in  Cases  Begun  in 
State  Court  and  Then  EemOTed.  —  See 
cases  supra,  this  note  and  Flint  v.  Cof- 
fin, 176  Fed.  872,  100  C.  C.  A.  342. 

55.  Collins  County  Nat.  Bank  v. 
Hughes,  152  Fed.  414,  81  C.  C.  A.  556 
(rehearing  denied,  155  Fed.  389,  83  C. 
C.  A.  661);  Logan  v.  Goodwin,  104  Fed. 
490,  43  C.  C.  A.  658;  Citizens'  Bank  v. 
Farwell,  56  Fed.  570,  6  C.  C.  A.  24. 

See  also  supra,  IV,  D,  13,  the  catch- 
line  "Enforcement  of  Judgments." 

56.  See  People's  Sav.  Bank  &  Tr. 
Co.  V.  Batchelder  Egg  Case  Co.,  51  Fed. 
130,  2  C.  C.  A.  126;  Wolf  v.  Cook,  40 
Fed.  432;  Norton  v.  Dover,  14  Fed.  106. 

[a]  Even  Though  Not  Permissible 
in  State  Courts.  —  Erstein  v.  Eoths- 
child,  22  Fed.   61. 

[b]  Amendment  of  affidavit  to 
state  new  ground  for  attachment  may 
be  allowed  where  permitted  by  state 
statute.  Fitzpatrick  r.  Flannagan,  106 
U.  S.  648,  1  Sup.  Ct.  369,  27  L.  ed.  211. 

57.  Eev.  St.,  §933,  Comp.  St.,  1916, 


§1559.  See  Neufeld  v.  Neufeld,  37  Fed. 
560;  Bates  v.  Days,  17  Fed.  167;  Math- 
er V.  Nesbit,  13  Fed.  872. 

58.  Eev.  St.,  §§924-931,  Comp.  St., 
1916,   §§1550-1557. 

59.  Butler  v.  Coleman,  124  U.  S. 
721,  8  Sup.  Ct.  718,  31  L.  ed.  567;  How- 
er  V.  Weiss  Malting  &  Elev.  Co.,  55 
Fed.  356,  5  C.  C.  A.  129. 

60.  Eev.  St.,  §§990-992,  Comp.  St., 
1916,  §§1636-1638.  See  Stroheim  v, 
Deimel,  77  Fed.  802,  23  C.  C.  A.  467 
(reversing  73  Fed.  430);  Low  v.  Dur- 
fee,  5  Fed.  256;  and  supra,  IV,  D,  13. 

[a]  Does  Not  Apply  to  Fines,  For- 
feitures or  Costs.  —  In  re  Sanborn,  52 
Fed.  583. 

[b]  Proceedings  for  Discharge  Must 
Be  Before  Commissioner.  —  See  stat- 
utes cited  supra  this  note,  and  also 
Hayes  v.  Canada,  A.  &  P.  S.  S.  Co.,  184 
Fed.  821,  108  C.  C.  A.  175;  Johnson  v. 
Crawford,  154  Fed.  761. 

61.  United  States  v.  Dillin,  168  Fed. 
813,  94  C.  C.  A.  337. 

62.  Cutting  V.  Van  Fleet,  252  Fed. 
100,  164  C.  C.  A.  212,  for  failure  to 
pay  master's  fee  allowed  bv  court.  But 
see  Mallorv  Mfg.  Co.  v.  Fox,  20  Fed. 
409. 

63.  Mueller  v.  Nugent,  184  U.  S.  1, 
22  Sup.  Ct.  269,  46  L.  ed.  405;  Samel  v. 
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V.  STATE  LAWS  AS  RULES  OF  DECISION.  —  The  extent  to 
which  procedure  in  the- federal  courts  must  conform  to  the  rules  pre- 
scribed by  state  statutes  and  decisions  has  been  already  fully  dis- 
cussed ;"*  as  has  the  question  as  to  how  far  a  federal  court  in  reviewing 
a  decision  of  a  state  or  federal  court,  may  review  questions  of  local  or 
non-federal  law.**^  The  further  question  as  to  how  far  the  laws  of  the 
states  are  rules  of  decision  in  federal  courts  is  substantive  rather  than 
procedural  in  its  nature  and  for  that  reason  is  not  strictly  within  the 
scope  of  this  work;  therefore  only  a  brief  general  statement  as  to  this 
matter  is  here  made.^^ 

The  federal  statutes  provide  that  the  laws  of  the  several  stj^tes,  ex- 
cept where  the  constitution,  treaties,  or  statutes  of  the  United  States 
otherwise  require  or  provide,  shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law  in  the  federal  courts  in  cases  in  which  they 
apply.®^  This  provision  has  no  application  in  suits  in  admiralty,'*  or 
equity,""  nor  is  it  applicable  to  criminal  offenses  against  the  United 
States,^"  or  to  matters  of  practice,^^  or  to  federal  questions.^'  Decisions 
of  the  state  courts  are  not  "laws"  within  the  meaning  of  this  provi- 
sion." Consequently  the  federal  courts  do  not  consider  themselves 
bound  to  follow  state  decisions  on  questions  of  general  jurisprudence,^* 
or  general  commercial  law/^  They  Mnll,  however,  follow  state  decisions 
as  to  matters  of  purely  local  law,'®  or  constituting  rules  of  property.'' 


Dodd,  142  Fed.  68,  73  C.  C.  A.  254,  cer- 
tiorari denied,  201  U.  S.  646,  26  Sup. 
Ct.  761,  50  L.  ed.  903. 

64.  See  supra,  IV. 

65.  See  supra,  II,  H,  4,  b,  (I),  (D), 
(4);  II,  H,  4,  c,  (II),  (M). 

66.  For  an  exhaustive  discussion  of 
the  extent  to  which  state  court  deci- 
sions are  followed  in  the  federal  courts, 
see  note  in  40  L.  E.  A.  (N.  S.)  380-454. 
See  also  annotations  appended  to  U.  S. 
Comp.  St.,  1916,  §1538. 

67.  Eev.  St.,  §721,  Comp.  St.,  1916, 
§1538. 

68.  Bucher  v.  Cheshire  R.  Co.,  125 
U.  S.  555,  582,  8  Sup.  Ct.  974,  31  L.  ed. 
795;  Davis  v.  Smokeless  Fuel  Co.,  196 
Fed.  753,  116  C.  C.  A.  381. 

[a J  As  to  the  applicability  of  state 
law  in  admiralty  and  maritime  cases, 
see  Knickerbocker  Ice  Co.  v.  Stewart, 
40  Sup.  Ct.  438;  Chelentis  v.  Lucken- 
bach  S.  S.  Co.,  247  U.  S.  372,  38  Sup. 
Ct.  501,  62  L.  ed.  1171. 

69.  Bucher  v.  Cheshire  E.  Co.,  125 
U.  S.  555,  582,  8  Sup.  Ct.  974,  31  L.  ed. 
795;  Kirby  v.  Lake  Shore  &  M.  S.  R. 
Co.,  120  U.  S.  130,  137,  7  Sup.  Ct.  430, 
30  L.  ed.  569. 

70.  Bucher  v.  Cheshire  E.  Co.,  125 
U.  S.  555,  582,  8  Sup.  Ct.  974,  31  L.  ed. 
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795;  Jones  v.  United  States,  162  Fed. 
417,  89  C.  C.  A.  303. 

71.  Way  man  v.  Southard,  10  Wheat. 
(U.  S.)  1,  6  L.  ed.  253;  Chicago  &  N. 
W.  E.  Co.  V.  Kendall,  167  Fed.  62,  93 
C.   C.  A.  422. 

Practice  matters  are  governed  by  the 
conformity  act,  see  supra,  TV. 

72.  See  the  act  cited  supra,  and  also 
First  Nat.  Bank  v.  Liewer,  187  Fed.  16, 
109  C.  C.  A.  70;  Michigan  Trust  Co.  v. 
Ferry,  175  Fed.  667,  677,  99  C.  C.  A. 
221. 

73.  Baltimore  &  O.  E.  Co.  v.  Baugh, 
149  U.  S.  368,  13  Sup.  Ct.  914,  37  L.  ed. 
772. 

74.  Kuhn  v.  Fairmont  Coal  Co.,  2l5 
U.  S.  349,  30  Sup.  Ct.  140,  54  L.  ed. 
228;  First  Nat.  Bank  v.  Liewer,  187 
Fed.  16,  109  C.  C.  A.  70. 

75.  First  Nat.  Bank  v.  Liewer,  187 
Fed.  16,  109  C.  C.  A.  70. 

76.  See  Baltimore  &  O.  E.  Co.  v. 
Baugh,  149  U.  S.  368,  13  Sup.  Ct.  914, 
37   L.   ed.   772. 

77.  Burgess  v.  Seligman,  107  U.  S. 
20,  33,  2  Sup.  Ct.  10,  27  L.  ed.  359; 
Sturdivant  Bank  v.  Sehade,  1^5  Fed. 
188,  115  C.  C.  A.  140;  Faulds  v.  Tilton, 
192  Fed.  297,  112  C.  C.  A.  555;  Seefeld 
V.  Duffer,  179  Fed.  214,  103  C  C.  A. 
32;   Elder  v.  McClaskey,   70  Fed.   529, 
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In  so  far  as  they  do  not  involve  a  federal  question,  decisions  of  the  high- 
est court  of  a  state  in  regard  to  the  validity  or  meaning  of  the  consti- 
tution or  statutes  of  that  state/^  will,  with  certain  exceptions,^^  ordi- 
Tiarily  be  followed.  To  render  it  binding  on  the  federal  courts,  the  de- 
cision must  be  that  of  the  court  of  last  resort  of  the  state.^"  Where  the 
law  has  not  been  settled  by  the  decisions  of  the  state  courts,  it  is  the 
right  and  duty  of  the  federal  courts  to  exercise  their  own  judgment." 

A  decision  of  the  highest  court  of  a  territory  construing  a  territorial 
statute,  while  entitled  to  great  respect,  is  not  controlling.^^ 

In  following  state  decisions,  the  federal  courts  will  be  governed  by 
the  general  principles  of  the  doctrine  of  "stare  decisis,"  which  are 
elsewhere  discussed.^* 


538,  17  C.  C.  A.  251;  Barker  v.  East- 
man, 192  Fed.  659. 

[a]  "Those  rules  which  govern  the 
descent,  transfer,  or  sale  of  property, 
and  the  rules  which  affect  the  title  and 
possession  thereto."  Bucher  v.  Ches- 
hire R.  Co.,  125  U.  S.  555,  583,  8  Sup. 
Ct,  974,  31  L.  ed.  795. 

[b]  This  is  True  Whether  the  De- 
cisions Are  Founded  Upon  Statutes  or 
jfot.  —  Bucher  f.  Cheshire  E.  Co.,  125 
U.  S.  555,  583,  8  Sup.  Ct.  974,  31  L.  ed. 
795. 

[c]  In  Equity.  —  "When  the  federal 
rules  of  practice  in  equity  conflict  with 
state  constitutional  provisions  govern- 
ing the  descent,  alienation  and  trans- 
fer of  land  and  which  have  become 
rules  of  property,  the  latter  prevail  in 
suits  involving  the  title  to  realty,  since 
they  become  a  part  of  the  contracts 
between  the  parties,  but  when  there  is 
no  conflict  between  them,  both  are  alike 
enforced.  Childs  f.  Ferguson,  181  Fed. 
795,  r04  C.  C.  A.  305. 

78.  Bucher  v.  Cheshire  K.  Co.,  125 
U.  S.  555,  582,  8  Sup.  Ct.  974,  31  L. 
ed,  795;  Luther  v.  Borden,  7  How.  (U. 


S.)  1,  40,  12  L.  ed.  581;  Leffingwell  v. 
Warren,  2  Black  (U.  S.)  599,  17  L.  ed. 
261;  Ehmen  v.  City  of  Gottenburg,  200 
Fed.  564,  119  C.  C.  A.  44;  Sturdivant 
Bank  v.  Schade,  195  Fed.  188,  115  C. 
C.  A.  140;  Joplin  &  P.  R.  Co.  v.  Payne, 
194  Fed.  387,  114  C.  C.  A.  305;  In  re 
Huxoll,  193  Fed.  851,  113  C.  C.  A.  637; 
Allen  V.  Francisco  Sugar  Co.,  193  Fed. 
825,  114  C.  C.  A.  453;  United  States 
Gypsum  Co.  v.  Sliwienska,  183  Fed. 
688,  106  C.  C.  A.  38;  Seefeld  V.  Duffer, 
179  Fed.  214,  103  C.  C.  A.  32. 

79.  See  note,  40  L.  E.  A.  (N.  S.) 
394-402,  for  a  careful  discussion  as  to 
the  nature  and  extent  of  these  excep- 
tions. 

80.  United  States  Tel.  Co.  v.  Cen- 
tral Union  Tel.  Co.,  202  Fed.  66,  122 
C.  C.  A.  86. 

81.  Burgess  v.  Seligman,  107  U.  S. 
20,  33,  2  Sup.  Ct.  10,  27  L.  ed.  359; 
Foster-Eddy  v.  Baker,  192  Fed.  624, 
632. 

82.  Whitmer  v.  El  Paso  &  S.  W.  Co., 
201  Fed.  193,  201,  119  C.  C.  A.  637. 

83.  See  the  title  "Stare  Decisis." 


UNITED  STATES  MARSHALS.— See  Sheriffs,  Constables  and  Mar- 
shals- 


Vol.  XXV 


UNLAWFUL  ASSEMBLY 

By  the  Editorial  Staff. 


I.  INDICTMENT,  502 

II.  TRIAL,  502 


CBOSS-REFEBENCES: 


Alffray; 
Conspiracy; 


Disorderly  Conduct; 
Kiot. 


For  further  references  and  cross-references,  see  tlie  index  to  thij 
work  and  the  cross-references  throughout  this  article. 


I.  INDICTMENT.  —  An  indictment  for  unlawful  assembly  must 
charge  the  offense  in  accordance  with  the  general  rules  regulating  in- 
dictments.^ 

II.  TRIAL.  —  As  three  or  more  persons  are  required  to  commit  the 
offense,  at  least  three  must  be  indicted  and  found  guilty  to  sustain  a 
conviction,'  unless  a  less  number  be  charged  with  others  unlmown,^  or 
with  many  others  and  they  be  not  brought  to  trial  or  die  before  trial.* 


1.  Ind.  — See  Hobbs  r.  State,  133 
Ind.  404,  3S  N.  E.  1019,  18  L.  R.  A. 
774,  indictment  under  "white  cap 
act."  Mo.  — Stat©  v.  Soot,  19  Mo.  379. 
Tex.  —  Murphy  v.  State,  23  Tex.  App. 
333,  4  S.  W.  906,  sufficient  charge.  Wis. 
State  V.  Dean,  71  Wis.  678,  38  N.  W. 
341;  Bonneville  V.  State,  53  Wis.  680, 
11  N.  W.  427. 

See  the  title,  "Indictment  and  In- 
formation. ' ' 

[a]  A  charge  is  sufficient  which  al- 
leges that  the  object  of  the  parties  un- 
lawfully assembled  was  to  prevent  and 
intimidate  one  C.  who  was  by  occu- 
pation and  employment  engaged  in  the 
avocation  of  railway  conductor,  from 
operating  and  running  the  engine  and 
cars  in  his  charge  belonging  to  the  M. 
P.  Co.  along  their  road.  McGehee  v. 
State,  23  Tex.  App.  330,  5  S.  W.  222. 

[b]  Intent  must  be  alleged.  Cole  v. 
State,  81  Tex.  Grim.  202,  194  S.  W.  830. 
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See  also  Dutcher  v.  State,  16  Neb.  SO, 
19  N.  W.  612. 

[c]  The  words  "unlawfully  and 
riotously"  in  describing  the  assembly 
are  not  required.  Dutcher  v.  State,  16 
Neb.  30,  19  N.  W.  612. 

[d]  Indictment  for  unlawful  as- 
sembly in  meeting  to  deprive  a  person 
of  any  right  or  disturb  him  in  its  en- 
joyment must  show  the  right  is  not 
merely  an  abstract  right.  So  that  a 
charge  of  unlawful  assembly  to  pre- 
vent a  person  from  holding  a  dance  at 
his  house  must  show  that  he  has  a 
house  and  intends  to  give  a  dance. 
Follis  V.  State,  37  Tex.  Crim.  535,  40 
S.  W.  277,  followed  in  Bradford  V. 
State,  40  Tex.  Crim.  632,  51  S.  W.  379. 

2.     State  V.  Bailey,  3  Blackf.   (Ind.) 


209. 

3. 
209. 

4. 
209. 


State  V.  Bailey,  3  Blackf.  (Ind.) 
Stat©  V.  Bailey,  3  Blackf.  (Ind.)' 


UNLAWFVL  ASSEMBLY  503 

UNliAWFUL  DETAINER.— See  Forcible  Entry  and  Detainer;  Land- 
lord and  Tenant. 


UNLAWFULLY.— See  Indictment  and  Information;  Pleading. 


USAGES  AND  CUSTOMS.— See  Customs  and  Usages. 
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For  forms,  see  9  ST.ys^DARD  Proc.  1234. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  NATURE  OF  REMEDY.  —  A.  In  General. — Use  and  occupa- 
tion is  a  form  of  assumpsit^  originating  perhaps  in  the  early  common 
law-  and  recognized  and  regulated  by  statute."  Its  purpose  is  to  recover 
compensation  for  the  use  of  property  which  may  be  the  subject  of  a 
tenancy,*  and  which  is  held  and  occupied  by  the  defendant  under  cir- 
cumstances from  which  a  promise  to  pay  rent  to  the  plaintiff  m.ay  be 
implied.^   The  essential  characteristics  of  the  action  are  recognition  by 


1.  See  3  Standard  Proc.  205. 

[a]    Not     an    Action    Ex    Delicto. 

Fitzgerald  v.  Beebe,  7  Ark.  305,  46  Am. 
Dec.  285. 

2.  Conn.  —  Gunn  f.  Scovil,  4  Day 
228,  4  Am.  Dec.  208.  Ky.— -Crouch  v. 
Briles,  7  J.  J.  Marsh.  255,  23  Am.  Dec. 
404.  Mass.  —  Gould  v.  Thompson,  4 
Mete.  224.  Mich.  —  Dwight  v.  Cutler, 
3  Mich.  566,  64  Am.  Dec.  105.  Ohio. 
Heidelbach,  S.  &  Co.  v.  Slader,  12  Ohio 
Dec.  (Eeprint)  234.  Pa.  —  Pott  v. 
Lesher,  1  Yeates  576.  Va.  —  Eppes' 
Exrs.  V.  Cole,  4  Hen.  &  M.  (14  Va.) 
161,  4  Am.  Dec.  512.  Eng.  —  Gibson  v. 
Kirk,  1  Q.  B.  850,  41  E.  C.  L.  807,  113 
Eng.  Eeprint  1357. 

[a]  That  it  is  not  a  common  law 
remedy,  see  Bvrd  v.  Chaee,  10  Ark. 
602;  Fitzgerald'  v.  Beebe,  7  Ark.  305, 
46  Am.  Dec.  285;  Long  v.  Bonner,  33 
N.  C.  27.  See  also  2  Harvard  Law  Ke- 
view  377. 

3.  See  St.  11  Geo.  II,  c.  19,  and  lo- 
cal statutes. 

[a]  Statutes  of  similar  import  to 
the  English  statute  of  11  Geo.  II  have 
been  enacted  in  the  United  States. 
Byrd  v.  Chase,  10  Ark.  602.  See  Fitz- 
gerald V.  Beebe,  7  Ark.  305,  46  Am. 
Dec.  285;  Little  v.  Martin,  3  Wend. 
(K  Y.)  219,  20  Am,  Dec.  688. 

4.  See  generally  the  title  "Land- 
lord and  Tenant." 

[a]  "Lands"  are  particularly  spec- 
ified by  some  statutes.  Ind.  —  Winings 
V.  Wood,  53  Ind.  187.  Kan.  — Story  v. 
McCormick,  70  Kan.  323,  78  Pac.  819. 
Okla.  —  Bilby  r.  Gilliland,  41  Okla. 
150,  137  Pac.  690. 

[d]  Licorporeal  hereditaments  may 
"he  the  subject  of  tenancy  and  the  ac- 
tion will  lie  for  their  use  and  occupa- 
tion. Mass.  —  Quincy  Canal  v.  New- 
comb,  7  Mete.  276,  "39  Am.  Dec.  778. 
Mich.  —  Ledyard    v.    Morey,    54    Mich. 


77,  19  N.  W.  754.  Eng.  — Bird  v.  Hig- 
ginson,  2  Ad.  &  El.  6y6,  29  E.  C.  L.  321, 
111  Eng.  Eeprint  267;  Davis  f.  Mor- 
gan, 4  Barn.  &  C.  8,  10  E.  C.  L.  458, 
107  Eng.  Eeprint  962. 

[c]  Personal  property  may  be  the 
subject  of  a  tenancy,  e.  g.,  a  house  on 
another's  land.  Watson  v.  Brainard,  33 
Vt.  88.  See  also  Denver  T.  &  W.  Co. 
V.  Swem,  8  Colo.  Ill,  5  Pac.  836. 

5.  U.  S.  —  Carpenter  v.  United 
States,  17  Wall.  489,  21  L.  ed.  680,  9 
Ct.  CI.  18.  Ala.  —  Crabtree  v.  Street, 
79  So.  192.  Ark.  — Dell  r.  Gardner,  25 
Ark.  ISi.  Cal.  —  "Warnock  v.  Harlow, 
96  Cal.  298,  31  Pac.  166,  31  Am.  St. 
Eep.  209;  Pacific  States  Corp.  v.  Ar- 
nold, 23  Cal.  App.  672,  139  Pac.  239. 
Conn.  —  "Welles  v.  Cowles,  4  Conn.  182, 
10  Am.  Dec.  115;  Van  Den  Heuvel  v. 
Storrs,  3  Conn.  203.  Del.  —  Eedden  v. 
Barker,  4  Harr.  179.  Fla. —  Ward  v. 
Bull,  1  Fla.  271.  Ga.  — Atlanta,  etc.,  E. 
Co.  V.  McHan,  111  Ga.  822,  35  S.  E.  634; 
Lathrop  v.  Standard  Oil  Co.,  83  Ga. 
307,  9  S.  E.  1041.  111.  — Budding  v. 
Hill,  15  111.  61.  Ind.  — Lennen  v.  Len- 
nen,  87  Ind.  130;  Nance  v,  Alexander, 
49  Ind.  516.  la.  —  Cole  v.  Thompson, 
134  Iowa  685,  112  N.  W.  178.  Ky. 
Crouch  1-.  Briles,  7  J.  J.  Marsh.  255,  23 
Am.  Dec.  404.  Me.  —  Emery  v.  Emery, 
87  Me.  281,  32  Atl,  900.  Md.— Stockett 
r.  Watkins'  Admrs.,  2  Gill  &  J.  326,  20 
Am.  Dec.  438.  Mass.  —  Stevenson  r. 
Donnelly,  221  Mass.  161,  108  N.  E.  926, 
Ann.  Cas.  1917E,  932;  Jones  v.  Don- 
nellv,  221  Mass.  213,  108  N.  E.  1063; 
Central  Mills  Co.  v.  Hart,  124  Mass.  123; 
Merrill  r.  Bullock,  105  Mass.  486. 
Mich.  — Smith  v.  Haight,  188  Mich. 
512,  154  N.  W.  563;  Dwight  v.  Cutler, 
3  Mich.  566,  64  Am.  Dee.  105.  Miss. 
Scales  V.  Anderson,  26  Miss.  94.  Mo. 
Young  V.  Downey,  145  Mo.  261,  46  S. 
W.    962;    Thompson    c.    Granite    B.    P. 
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the  ocenpant  of  tli-e  owner's  title,  and  possession  in  snhordination 
thereto  with  his  express  or  implied  consent.^  It  cannot  be  used  for  the 
purpose  of  trying  title  to  land.'^ 

B.  Distinguished  From  Other  Remedies.  —  Use  and  occupation 
differs  from  a  specific  action  for  rent  based  on  the  express  terms  of  a 
lease^  and  from  possessory  actions,^  such  as  ejectment/"  and  trespass," 
or  from  an  action  for  mesne  profits  springing  from  a  trespass  and  tor- 
tious holdino-.^^ 

II.  CONTRACTUAL  RELATION  OP  LANDLORD  AND  TEN- 
ANT.—  A.  Necessity  for.  —  Assumpsit  for  use  and  occupation  is 
available  only  where  the  relation  of  landlord  and  tenant  exists  between 
the  parties,^^  and  since  that  relation  can  only  grow  out  of  a  contract^* 
it  follows  that  to  sustain  the  action  a  eontract,^^  is  necessary,  either 


Co.,  199  Mo.  App.  356,  203  S.  W.  496. 
Mont.  —  Leyson  v.  Davenport,  38  Mont. 
62,  98  Pae.  641.  Neb.  —  Eosenberg  v. 
Sprecher,  74  Neb.  176,  103  N.  W.  1045, 
105  N.  W.  293.  N.  H.  — Barron  v. 
Marsh,  63  N.  H.  107.  N.  J. —  Donovan 
V.  Brenning,  79  N.  J.  L.  202,  74  Atl. 
253.  N.  Y.  — Collyer  v.  Collyer,  113  N. 
Y.  442,  21  N.  E.  114;  Katz  v.  Gelfan, 
162  N.  Y.  Supp.  352.  N.  O.  — Sessoms 
1-.  Tayloe,  148  N.  C.  369,  62  S.  E.  424. 
Ohio.  — Eichey  v.  Hinde,  6  Ohio  371. 
Pa.  —  7?i  re  Stockton's  Appeal,  64  Pa. 
58.  R.  I.  —  Cavanauo-h  r.  Cook,  38  E. 
I.  25,  94  Atl.  663;  McCardell  v.  Miller, 
22  E.  I.  96,  46  Atl.  184.  S.  C  — Eyan 
r.  Marsh's  Admr.,  2  Nott  &  MeC.  156. 
Vt.  — Keyes  v.  Hill,  30  Vt.  759.  Va. 
Sutton  V.  Mandeville,  1  Munf.  (15  Va.) 
407,  4  Am.  Dec.  549.  Wis. -De  Pere 
V.  Eeynen,  65  Wis.  271,  22  N.  W.  761, 
27  N.  W.  155.  Eng.  — Keating  v. 
Bulkely,  2  Stark.  419,  3  E.  C.  L.  471. 
Can.  —  Matthie  v.  Eose,  9  U.  C.  Q.  B. 
602. 

Against  assignee  or  sub-tenant  of  the 
lessee  by  the  landlord.  See  18  Stand- 
ard Proc.  484.  But  for  use  and  occu- 
pation of  a  part  of  the  premises  dur- 
ing the  lessee's  term  by  a  third  party, 
an  action  lies  originally  in  favor  of 
the  lessee,  not  the  landlord.  See  18 
Standard  Prog.  451. 

[a]  A  licensee,  holding  under  a  pa- 
rol license  simply,  until  such  license  is 
revoked,  cannot  be  treated  either  as 
a  trespasser  or  tenant,  and  therefore 
an  action  for  use  and  occupation 
against  him  cannot  be  maintained. 
Eeed  v.  Lammel,  40  Minn.  397,  42  N. 
W.  202.  Eevoking  license  relating  to 
land  by  suing  for  use  and  occupation, 
see   18   Standard   Proc.   640.   As  to  li- 
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censes  generally,  see  the  title  "Lands 
and  Land  Transfers." 

6.  Marlatt  v.  Marlatt,  4  Penny. 
(Pa.)   91. 

7.  Crabtree  v.  Street  (Al-a.),  76  So. 
374;  Stringfellow  v.  Curry  &  Co.,  76 
Ala.  394;  Giilliksen  r.  White  Eagle 
Brew.  Co.,  203  111.  App.  391. 

8.  Ghegan  r.  Young,  23  Pa.  18.  See 
18  Standard  Proc.  471. 

9.  Miller  f.  Eichards,  139  Ind.  263, 
38  N.  E.  854. 

10.  In  re  Pott's  Appeal,  5  Pa.  500. 

11.  See  the  title  "Trespass." 

As  against  a  trespasser  whose  occu- 
]vancy  is  tortious  the  action  will  not 
lie,  see  infra,  II,  D. 

12.  Thompson  v.  Bower,  60  Barb. 
(N.  Y.)  463;  Eoukous  v.  De  Graft,  40 
E.  I.  57,  99  Atl.  821.  See  the  title 
"Mesne  Profits," 

13.  Stevenson  v.  Donnelly,  221 
Mass.  161,  108  N.  E.  926,  Ann.  Cas. 
191 7E,  932;  Central  Mills  Co.  v.  Hart, 
124  Mass.  123.    See  swpra,  I,  A. 

14.  See  18  Standard  Proc.  450. 

15.  Ala. —  Pike  v.  Bright,  29  Ala. 
332.  Cal.  —  Hathaway  v.  Eyan,  35  Cal. 
188.  Del.  —  Eedden  v.  Barker,  4  Harr. 
17  9.  Ga.  —  Barnes  v.  Shinholster,  14  Ga. 
131.  111.  — Hill  f.  Coal  Valley  Min.  Co., 
103  111.  App.  41.  Ind.  — Nance  v.  Alex- 
ander, 49  Ind.  516.  Ky.  —  Crouch  v. 
Briles,  7  J.  J.  Marsh.  25,  23  Am.  Dec. 
404.  La.  —  Stringer  v.  Mathis,  41  La. 
Ann.  985,  7  So.  229.  Me.  —  Patterson 
V.  Stoddard,  47  Me.  355,  74  Am.  Dec. 
490.  Md.— Stockett  v.  Watkins '  Admrs., 
2  Gill  &  J.  326,  20  Am.  Dec.  438.  Mass. 
Stevenson  r.  Donnelly,  221  Mass.  161, 
108  N.  E.  926,  Ann.  Cas.  1917E,  932; 
Kirchgassner  r.  Eodick,  170  Mass.  543, 
49    N.    E.    1015;    Central    Mills   Co.   v. 


USE  AND  OCCUPATION 


507 


express^^  or  implied.^'  The  conduct  of  the  occupant  in  taking  posses- 
sion with  the  owner's  permission  and  using  the  premises  for  his  own 
benefit  implies  a  promise  to  make  compensation. ^^  The  action  is  not 
maintainable,  however,  as  a  general  rule,  where  the  facts  negative  the 
implication  of  a  promise  to  pay  rent,^^  as  when  there  is  an  outstanding 


Hart,  124  Mass.  123.  Mich.  —  Mar- 
quette, H.  &  O.  E.  Co.  V.  Harlow,  37 
Mich.  554,  26  Am.  Eep.  538,  Miss. 
Fleming  r.  Hughes,  6  So.  842.  Minn. 
Haves  v.  More,  127  Minn.  404,  149  N, 
W.'659.  MC  — Aull  Sav.  Bk.  v.  Aull's 
Admr.,  80  Mo.  199.  Neb.  —  Skinner 
r.  Skinner,  38  Neb.  756,  57  N.  W.  534. 
N.  H.  —  Swift  V.  New  Durham  Lumb. 
Co.,  64  N.  H.  53,  5  Atl.  903.  N.  J. 
Stewart  v.  Fitch,  31  N.  J.  L.  17.  N.  Y. 
Benedict  v.  Jennings,  47  Misc.  134,  93 
N.  Y.  Supp.  464.  Ohio.  —  Mitchell  v. 
Pendleton,  21  Ohio  St.  664.  Pa.  — Bro- 
laskv  V.  Ferguson,  48  Pa.  434.  Vt. 
Moore  v.  Harvey,  50  Vt.  297.  Va. 
Sutton  r.  Mandeville,  1  Munf.  (15  Va.) 
407,  4  Am.  Dec.  549.  Wis.  —  Munkwitz, 
etc.,  Co.  V.  Milwaukee,  143  Wis.  230, 
126  N.  W.  542.  Eng.  —  Phipps  v.  Seul- 
thorpe,  1  B.  &  Aid.  50,  106  Eng.  Re- 
print 19.  Can.  —  Clendinning  v.  Turner, 
9  Ont.  34. 

[a]  Under  some  statutes  the  occu- 
pant of  any  lands,  without  special  con- 
tract, is  liable  for  the  rent  to  any  per- 
son entitled  thereto.  Ind.  —  Winings  r. 
Wood,  53  Ind.  187.  Kan.  — Story  v. 
McCormick,  70  Kan.  323,  78  Pac.  819. 
Okla.  — Bilbv  v.  Gilliland,  41  Okla.  150, 
137  Pac.  690;  Earl  v.  Tyler,  36  Okla. 
179,  128  Pac.  269;  Rodman  v.  Davis, 
34  Okla.  766,  127  Pac.  411.  See  Hen- 
wood  V.  Cheeseman,  3  Serg.  &  R.  (Pa.) 
500. 

16.  Md.  —  Marshall  v.  McPherson, 
8  Gill  &  J.  333.  N.  Y.  —  Preston  v. 
Hawley,  139  N.  Y.  296,  34  N.  E.  906; 
Smith  V.  Stewart,  6  Johns.  46,  5  Am. 
Dec.  186.  N.  C.  —  Long  v.  Bonner,  33 
N.  C.  27.  Va.  — Eppes'  Exrs.  v.  Cole, 
4  Hen.  &  M.  (14  Va.)  161,  4  Am.  Dec. 
512.  Eng.  —  Reade  r.  Johnson,  Cro. 
Eliz.   242,   78   Eng.   Reprint   498. 

[a]  Prior  to  the  statute  of  11  Geo, 
II,  ch.  19,  an  express  contract  was  ne- 
cessary. Crabtree  v.  Pemberton,  Sneed 
(Ky.)''l22. 

[b]  But  where  rent  is  reserved  by 
deed,  assumpsit  for  use  and  occupation 
will  not  lie.  Wood  v.  Wilcox,  1  Denio 
(N.  Y.)  37;  Beverley  v.  Lincoln  etc. 
Co.,  6  Ad.  &  El.  829,  33  E.  C.  L.  434, 


112  Eng.  Reprint  318.    See  3  Stakdakd 
Proc.  205;  1  Chitty  on  Pleading  354. 

17.  Ala.  —  Crabtree  v.  Street,  79 
So.  192;  Smith's  Exrs.  r.  Houston,  16 
Ala.  111.  Ark.  —  Cooley  f.  Ksir,  105 
Ark.  307,  151  S.  W.  254,  43  L.  R.  A. 
(X.  S.)  527;  Beardslev  v.  Nashville, 
64  Ark.  240,  41  S.  W.  853.  Cal.  — Hid- 
den r.  Jordan,  57  Cal.  184.  Conn. 
Gunn  r.  Scovil,  4  Day  228,  4  Am.  Dec. 
208.  Del.  —  Redden  v.  Barker,  4  Harr. 
179.  111.  —  Oakes  r.  Oakes,  16  HI.  106. 
Ind.  — Estep  v.  Estep,  23  Ind.  114. 
Ky.  —  Johnson  v.  Bcauchamp,  9  Dana 
124;  Walker  v.  Tipton,  3  Dana  3.  Md. 
Stoekett  v.  Watkins'  Admrs.,  2  Gill  & 
J.  326,  20  Am.  Dee.  438.  Mass.  —  Aus- 
tin V.  Whittle,  178  Mass.  155,  59  N.  E. 
636.  Mich.  —  Hogsett  v.  Ellis,  17  Mich. 
351.  Mo.  —  Thompson  v.  Granite  B.  P. 
Co.,  199  Mo.  App.  356,  203  S.  W.  496; 
Edmunds  i".  Missouri  Elec.  etc.  Co.,  76 
Mo.  App.  610.  Neb.  —  Rosenberg  v. 
Sprecher,  74  Neb.  176,  103  N.  W.  1045, 
105  N.  W.  293.  N.  J.  — Chambers  v. 
Ross,  25  N.  J.  L.  293.  N.  Y.  — Talley 
r.  James  Everard's  Brew.,  116  N.  Y. 
Supp.  657.  Ohio.  —  Heidelbaeh,  S.  & 
Co.  V.  Slader,  12  Ohio  Dec.  (Reprint) 
234.  Okla. —  Rodman  r.  Davis,  34  Okla. 
766,  127  Pac.  411.  Pa.  —  Henwood  V. 
Cheeseman,  3  Serg.  &  R.  500;  Pott  v. 
Lesher,  1  Yeates  576.  R.  I.  —  McCar- 
dell  v.  Miller,  22  R.  L  96,  46  Atl.  184. 
Vt.  — Watson  r.  Brainard,  33  Vt.  88. 
Va.  —  Eppes'  Exrs.  v.  Cole,  4  Hen.  & 
M.  (14  A^a.)  161,  4  Am.  Dec.  512.  Eng. 
Pollock  V.  Staev,  9  Q.  B.  1033,  58  E. 
C.  L.  1033,  115  Eng.  Reprint  1570. 
Can.  —  Blackburn  v.  Lawson,  2  Ont. 
App.  215. 

18.  See  the  cases  cited  in  the  next 
preceding  note. 

19.  Mass.  —  Cook  v.  Medbery,  150 
Mass.  499,  23  N.  E.  225.  Mo.  —  Braeht 
r.  Johnson,  187  Mo.  App.  220,  173  S. 
W.  692.  N.  J.  —  Mason  v.  Haurand,  79 
N.  J.  L.  375,  75  Atl.  452.  N.  Y.  —  Cros- 
well  V.  Crane,  7  Barb.  191;  James  Roy 
Co.  V.  Roy  Woolen  Co.,  172  App.  Div. 
269,  158  N.  Y.  Supp.  755.  Ohio.  —  Mit- 
chell V.  Pendleton,  21  Ohio  St.  664.  P. 
R.  —  Salguero    r.   American    R.    Co.,   17 
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lease  by  the  owner  to  a  third  party,-"  or  where  the  possession  is  tor- 
tious.^^ 

B.  Where  Written  Lease.  —  During  the  period  covered  by  a  valid 
written  lease,  an  action  for  use  and  occupation  based  on  an  implied 
promise  to  pay  rent  cannot  be  maintained."  When  the  occupancy  is 
under  a  voidable  lease,  which  has  been  repudiated  by  the  lessee,  the 
action  will  lie:^'  and  when  a  tenant  under  a  written  lease  holds  over, 
use  and  occupation  will  lie  against  him  for  the  hold-over  period,-* 


Porto  Rico  591.  Eng.  —  Churchward 
f.  Ford,  2  H.  &  N.  446,  26  L.  J.  Ex. 
354,  5  Wkly.  Rep.  831.  Can.  —  Toronto 
Hospital  V.  Heward,  8  U.  C.  C.  P.  84. 

And  see  infra,  II,  C  and  D. 

[a]  Where  an  owner's  relatives  are 
permitted  to  live  on  certain  land  for 
many  years  without  anything  being 
said  concerning  rent  or  an  accounting, 
an  action  against  them  for  use  and  oc- 
cupation will  not  lie.  Crodle  v.  Dodge, 
99  Wash.  121,  168  Pac.  986.  But  see 
Storv  V.  McCormick,  70  Kan.  323,  78 
Pac.  819. 

20.  Journeay  v.  Brackley,  1  Hilt  (N. 
Y.)  447. 

21.  Stevenson  v.  Donnelly,  221  Mass. 
161,  108  N.  E.  926,  Ann.  Cas.  1917E, 
932;  Henderson  r.  Detroit,  61  Mich. 
378,  28  N.  W.  133.  But  see  Bilby  v. 
Gilliland,  41  Okla.  150,  137  Pac.  690. 

22.  Conn.  — North  v.  Nichols,  37 
Conn.  375.  Mass.  —  Smiley  v.  Mc- 
Lauthlin,  138  Mass.  363.  N.  Y.  — Kier- 
sted  V.  Orange  etc.  E.  Co.,  69  N.  Y.  343, 
25  Am.  Rep.  199;  Wood  v.  Wilcox,  1 
Denio  37. 

But  see  Beecher  v.  Duffield,  97  Mich. 
423,  56  N.  W.  777;  Dalton  v.  Laudahn, 
30  Mich.  349.  See  also  Warren  v.  Fer- 
dinand, 9  Allen  (Mass.)   357. 

Action  by  the  landlord  upon  waiving 
written  lease  signed  by  unauthorized 
agent,   see   18   Standard  Proc.   480. 

[a]  "It  is  obvious  that  there  could 
be  no  Implied  contract  between  the 
parties  to  pay  rent  for  the  premises, 
arising  from  use  and  occupation,  so 
long  as  the  Written  contract  concerning 
the  same  premises  subsisted  between 
them;  for  there  can  be  but  one  con- 
tract at  the  same  time  between  the 
same  parties  touching  the  same  thing- 
and  if  a  written  contract  exists  it  takes 
precedence  of  all  others,  and  forms  the 
only  contract  between  the  parties  dur- 
ing the  time  of  its  existence."  North 
V.   Nichols,   37    Conn.    375. 

23.  Ala.  —  Smith  v.  Pritchett,  98 
Ala.  649,  13  So.  569;     Parker's  Admr. 
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f.  HolHs,  50  Ala.  411.  Conn.  — Howard 
Ins.  Co.  V.  Hope  Mut.  Ins.  Co.,  22  Conn. 
394;  Wells  V.  Deming,  2  Root  149. 
111.— Warner  v.  Hale,  65  111.  395; 
Matousek  v.  Quirici,  195  111.  App.  391; 
Smith  V.  Kinkaid,  1  111.  App.  620.  Ky. 
Ragsdale  v.  Lander,  80  Ky.  61;  Pepper 
V.  Harper,  20  Kv.  L.  Rep.  837,  47  S.  W. 
620.  N.  Y.  — Talamo  r.  Spitzmiller, 
120  N.  Y.  37,  23  N.  E.  980,  17  Am.  St. 
Rep.  607,  8  L.  R.  A.  221;  Herrmann  v. 
Curiel,  3  App.  Div.  511,  38  N.  Y.  Supp. 
343;  Riviera  Realty  Co.  v.  Henry,  144 
N.  Y.  Supp.  790.  Ohio.  — Wilson  t'. 
Trustees  of  No.  16,  8  Ohio  174.  Tex. 
Robb  v.  San  Antonio  St.  Ry.  Co.,  82 
Tex.  392,  18  S.  W.  707. 

[a]  But  when  the  lessor  in  bad 
faith  repudiates  an  agreement  unen- 
foreible  under  the  statute  of  frauds, 
under  which  the  vendee  went  into 
possession,  he  cannot  maintain  an 
action  for  use  and  occupation  for 
the  period  prior  to  his  repudiation. 
Greton  v.  Smith,  33  N.  Y.  245,  affirm- 
ing 1  Daly  380. 

24.  Colo.  — Pitkin  v.  Brown,  2  Colo. 
App.  473,  31  Pac.  525.  Mo.  —  Young 
f.  Home  Telephone  Co.  (Mo.  App.),  201 
S.  W.  635.  N.  Y.  —  Conger  v.  Ensler, 
85  App.  Div.  564,  83  N.  Y.  Supp.  419. 
N.  D.  —  Schwoebel  t:  Fugina,  14  N.  D. 
375,  104  N.  W.  848.  Pa.  —  Keown  v. 
MalHssee,  57  Pa.  Super.  592.  Eng. 
Davis  V.  Morgan,  4  Barn.  &  C.  8,  10 
E.   C.   L.   458,   107   Eng.   Reprint  962. 

[a]  An  assignee  who  holds  over  may 
be  sued  for  use  and  occupation  under 
the  same  circumstances  that  the  action 
might  have  been  brought  against  the 
original  lessee.  Weaver  v.  Southern 
Oregon  Co.,  31  Ore.  14,  48  Pac.  167. 

[b]  The  distinction  between  hold- 
over and  trespass  is  that  ' '  in  the  former 
case,  as  the  occupancy  has  commenced 
rightfully  and  under  an  agreement,  the 
law  will  imply  that  one  who  continues 
a  possession  thus  obtained  will  pay 
therefor,  since  the  law  always  implies 
honesty  and  right  dealing  rather  than 
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C.  Under  Purchase  Contract.  —  It  is  a  general  rule  that  an  action 
for  use  and  occupation  cannot  be  maintained  against  one  in  possession 
under  a  contract  to  purchase. ^^  This  is  especially  so  when  the  failure 
of  the  contract  is  due  to  the  vendor's  fault,-*^  such  as  a  defect  in  his 
title,^^  although  in  such  ease  the  contrary  has  been  held.^^  But  where 
the  vendee  refuses  to  complete  the  contract  of  sale  without  good  reason 
for  so  doing  he  may  be  sued  for  use  and  occupation,-^  though  the  con- 


the  contrary.  But  where  the  posses- 
sion originates  in  and  has  been  ob- 
tained by  wrongdoing,  there  is  nothing 
upon  which  the  law  can  presume  a 
change  to  right  doing  unless  there  is 
some  affirmative  action  on  the  part  of 
the  wrongdoer  to  show  an  intention  to 
pay."  Young  v.  Home  Telephone  Co. 
(Mo.  App.),  201  S.  W.  635. 

25.  Cal.  — Pomeroy  v.  Bell,  118  Cal. 
635,  50  Pac.  683.  Colo.— Denver  T.  &  W. 
Co.  V.  Swem,  8  Colo.  Ill,  5  Pac.  836. 
Del.  —  Piedden  v.  Barker,  4  Harr.  179; 
Mariner  v.  Burton's  Admr.,  4  Hart.  69. 
Ill, —  Dixon  v.  Halev,  16  111.  145;  Mc- 
Nair  v.  Schwartz,  16  111.  24.  Ind. 
Xewby  f.  Vestal,  6  Ind.  412.  Ky. 
Johnson  v.  Beauchamp,  9  Dana  124. 
N.  J.  —  Brewer  f.  Conover's  Admrs.. 
18  N.  J.  L.  214.  N.  Y.  — See  Preston 
V.  Hawley,  139  N.  Y.  296,  34  N.  E.  906. 

[a]  The  reason  is  that  one  who 
enters  into  possession  of  land  under  an 
executory  agreement  for  its  purchase 
does  not  thereby  become  the  tenant  of 
the  vendor.  Belger  v.  Sanchez,  137  Cal. 
614,  70  Pac.  738;  Bancroft  v.  Ward- 
well,  13  Johns.  489,  7  Am.  Dec.  396. 

26.  Mass.  —  Little  v.  Pearson,  7 
Pick.  3'01,  19  Am.  Dee.  289.  N.  Y. 
Castle  V.  Armstead,  168  App.  Div.  466, 
153  N.  Y.  Supp.  266;  Thompson  f.  Bow- 
ers, 60  Barb.  463;  Sylvester  r.  Ralston, 
31  Barb.  286.  Pa.  —  Bardsley  v. 
Kaas,  4  Sad.  584,  affirming  2  Pa.  Co. 
Ct.  55.  Vt.  — Hough  V.  Birge,  11  Vt. 
190,  34  Am.  Dec.   682. 

[a]  Whether  or  not  the  vendor  is 
at  fault,  the  action  will  not  lie.  Syl- 
vester  v.  Ralston,  31  Barb.  (X.  Y.) 
286. 

27.  Ala.  — Bell  V.  Ellis'  Heirs,  1 
Stew.  &  P.  294.  111.  —  McXair  t: 
Schwartz,  16  111.  24.  Ky.  — Jones  v. 
Tipton,  2  Dana  295.  Mass.  —  Little  v. 
Pearson.  7  Pick.  301,  19  Am.  Dec.  289. 
Mo.  — Coffman  v.  Huck,  19  Mo.  435. 
N.  J,  — Brewer  f.  Craig,  18  N.  J.  L. 
214.  N.  Y.— Smith  i-.  Stewart,  6  Johns. 
46,  5  Am.  Dec.  186.  Vt.  —  Hough  v. 
Birge,    11    Vt.    190,    34    Am.    Dec.    682. 


Eng.  —  Winterbottom  v.  Ingham,  7  Q. 
B.  611,  53  E.  C.  L.  611,  115  Eng.  Re- 
print 620. 

28.  Wheaton  r.  Collins,  90  N.  J.  L. 
29,  lOO  Atl.  157. 

[a]  Thus,  where  the  vendee  rescinded 
because  the  vendor  had  no  marketable 
title,  and  the  vendee  defended  an 
action  for  use  and  occupation  on  the 
ground  that  he  was  in  possession  under 
a  contract  of  sale,  the  court  said  "it 
does  not  lie  in  the  mouth  of  the  defend- 
ant to  assert  in  one  breath  that  he  is 
in  possession  under  a  valid  contract  of 
sale,  and  therefore  not  liable  to  make 
compensation  for  his  occupation  of  the 
premises,  and  in  the  next  breath  assert 
successfully  that  he  is  under  no  obli- 
gation to  perform  the  contract,  and  is 
entitled  to  and  does  repudiate  it." 
Wheaton  v.  Collins,  90  N.  J.  L.  29,  100 
Atl.  157.  See  also  Johnson  v.  Beau- 
champ,  9  Dana  (Ky.)  124,  holding  that 
the  action  might  lie  against  the  ven- 
dee under  circumstances  raising  an 
equitable  obligation  to  pay  for  the 
use. 

29.  Ala.  —  Smith  v.  Wooding,  20 
Ala.  324;  Smith's  Exrs.  v.  Houston,  16 
Ala.  Ill;  Davidson  v.  Ernest,  7  Ala. 
817.  Ga.  —  Dodgen  v. 
328.  Ind.  —  Mattox  v. 
Ind.  95.  Me.  —  Bishop  f.  Clark,  82  Me. 
532,  20  Atl.  88;  Patterson  v.  Stoddard, 
47  Me.  355,  74  Am.  Dec.  490.  N.  H. 
Woodbury  v.  Woodbury,  47  N.  H.  11, 
90  Am.  i)ec.  555;  Clough  V.  Hosford, 
6  N.  H.  231.  N.  Y.  — Pierce  V.  Pierce, 
25  Barb.  243.  But  see  Smith  v.  Stew- 
art, 6  Johns.  46,  5  Am.  Dec.  186.  Vt. 
Hough  V.  Birre,  11  Vt.  190,  34  Am. 
Dec.  682.  Co:npcr-e,  Stacy  t\  Vermont 
Cent.  R.  Co.,  32  Vt.  551. 

See  also  18  Standard  Proc.  472,  and 
the  title  "Vendor  and  Purchaser." 

[a]  When  the  contract  provides  for 
rent  in  case  of  default,  the  action  will 
lie.  Redden  v.  Barker,  4  Harr.  (Del.) 
179;      Wright   r.   Roberts,   22    Wis.  161. 

[b]  Where  the  contract  is  avoidable, 
such  as  a  parol  agreement  to  purchase 
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trary  view  has  been  maintained.""  The  action  has  also  oeen  sustained 
after  rescission,  by  mmtual  agreement,  of  a  contract  to  purchase  upon 
acquisition  of  the  legal  title  by  the  vendor  ;^^  likewise  for  occupancy  by 
the  vendee  subsequent  to  abandonment  of  the  contract  f"^  as  well  as  for 
occupancy  by  the  vendor  after  the  completed  sale  where  he  remains  in 
possession  as  a  tenant  of  the  vendee.^^ 

D.  Trespass^  Adverse  Claim,  etc.  —  An  action  for  use  and  occupa- 
tion is  not,  as  a  rule,  maintainable  against  a  trespasser,^*  or  adverse 
elaimant,^^  or  one  who  disputes  the  plaintiff's  title.^^  In  some  jurisdic- 
tions,^^ however,  the  owner  may  waive  the  tort  and  sue  for  use  and  oecu- 


land,  and  the  vendee  refuses  to  per- 
form, the  action  will  lie.  "Whitney  v, 
Cochran,  2  111.  209. 

30.  Byrd  v.  Chaae,  I'O  Ark.  602; 
Denver  T.  &  W.  Co.  v.  Swem,  8  Colo. 
Ill,  5  Pac.  836. 

[a]  When  the  contract  provides 
that  no  rent  shall  be  charged  for  occu- 
pancy prior  to  the  completion  of  the 
contract,  an  action  for  use  aud  occupa- 
tion will  not  lie  on  abandonment  by 
the  vendee.  Welch  v.  Andrews,  9 
Mete.  (Mass.)   78. 

31.  Lynch  v.  Pearson,  125  Cal.  21, 
57   Pac.   676. 

32.  Belger  v.  Sanchez,  137  Cal.  614, 
70  Pac.  738;  Howard  v.  Shaw,  8  Mees. 
&  W.   (Eng.)   118. 

33.  Larrabee  v.  Lumbert,  34  Me.  79. 
See  also  Preston  'c.  Hawlev,  139  N.  Y. 
296,  34  N.  E.  906. 

34.  U.  S.  — Lloyd  v.  Hough,  1  How. 
153,  11  L.  ed.  83.  Ala.  — Weaver  v. 
Jones,  24  Ala.  420.  Cal.  —  Hathaway 
V.  Ryan,  35  Cal.  188;  O 'Conner  v.  Cor- 
bitt,  3  Cal.  370.  Ga.  —  Williams  t). 
Hollis,  19  Ga.  313.  111.  — Chicago  Gen. 
R.  Co.  f.  John  Spry  Lumb.  Co.,  60  111. 
App.  646.  la.  — Cole  1/.  Thompson,  134 
Iowa  685,  112  N.  W.  178.  Md.  — De 
Young  V.  Buchanan,  10  Gill  &  J.  149, 
32  Am.  Dee.  156.  Mich.  —  Lockwood 
V.  Thunder,  B.  R.  B.  Co.,  42  Mich.  536, 
4  N.  W.  292.  Miss.  — Tnman  v.  Mor- 
ris, 63  Miss.  347.  Mo.  —  Young  v. 
Home  Telephone  Co.  (Mo.  App.),  201 
S.  W.  635.  N.  H.  —  Wiggin  r.  Wiggin 
6  N.  H.  298.  N.  Y.  —  Hurd  v.  Miller, 
2  Hilt.  540.  Ohio.  — Riehey  v.  Hinde, 
6  Ohio  371.  Pa.  —  Hcnwood  v.  Cheese- 
man,  3  Serg.  &  R.  500.  S.  C.  —  Ryan 
V.  Marsh's  Admr.,  2  Nott  &  McC.  156. 

See  also  3  Standard  Proc.  205. 

[a]  Under  some  statutes  an  action 
for  use  and  occupation  will  lie  "when 
the    defendant   has   gone    in   possession 
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of  the  land  unlawfully,"  which  has 
been  construed  to  mean  "a  possession 
acquired  by  an  intrusion  without  bona 
fide  claim  of  title  upon  plaintiff's 
actual  peaceable  possession."  Crab- 
tree  V.  Street   (Ala.),  76  So.  374. 

35.  Ala.  —  Smith's  Exrs.  v.  Hous- 
ton, 16  Ala.  111.  Cal.  —  Ramirez  v. 
Murray,  5  Cal.  222.  Ga.  — Lathrop  v. 
Standard  Oil  Co.,  83  Ga.  307,  9  S.  E. 
1041.  la.  —  Carrigg  v.  Mechanics' 
Bank,  136  Iowa  261,  111  N.  W.  329. 
Me.  —  Howe  v.  Russell,  41  Me.  446. 
Md.  —  Stoekett  v.  Watkins'  Admrs., 
2  Gill  &  J.  326,  20  Am.  Dec.  438.  Mass. 
Boston  V.  Binney,  11  Pick.  1,  22  Am. 
Dec.  353.  Mich.  —  Marquette,  H.  &  O. 
R.  Co.  V,  Harlow,  37  Mich.  554,  26  Am. 
Rep.  538.  Minn.  —  Folsom  v.  Carli,  6 
Minn.  420,  80  Am.  Dec.  456.  Miss. 
Dean  v.  Tucker,  58  Miss.  487.  N.  Y. 
Biglow  V.  Biglow,  75  App.  Div.  98,  77 
N.  Y.  Supp.  716.  Ohio.  —  Cincinnati  v. 
Walls,  1  Ohio  St.  222.  Ore.  — Espy  v. 
Fenton,  5  Ore.  423.  Can.  —  Le  Cain  v. 
Hosterman,  11  Nova  Scotia  229. 

[a]  Under  a  statute  making  any 
occupant  liable  who,  without  special 
contract,  occupies  the  land  of  another, 
the  action  will  lie  against  an  adverse 
claimant  •  after  title  quieted  in  plain- 
tiff. Bilby  V.  Gilliland,  41  Okla.  150, 
137  Pac.  690.  See  also  Winings  v. 
Wood,  53  Ind.  187. 

[b]  In  trespass  to  try  title  a  claim 
for  use  and  occupation  may  be  made. 
Miller  v.  Knowles  (Tex.  Civ.  App.),  44 
S.  W.  927. 

36.  Smith  v.  Haight,  188  Mich.  512, 
154  N.  W.  563. 

37.  Ala.  —  Catterlin  v.  Spinks,  16 
Ala.  467.  111.  —  See  Gulliksen  -;;.  White 
Eagle  Brew.  Co.,  203  111.  App.  391. 
Pa.  —  National  Oil  Refining  Co.  v. 
Bush,  88  Pa.  335.  S.  D.  — Baldwin  v. 
Bohl,  23  S.  D.  395,  122  N.  W.  247; 
Parkinson  v.  Shew,  12  S.  D.  171,  80  N. 
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pation,  but  in  other  jurisdictions  this  privilege  has  been  denied.^' 

III.  POSSESSION  OR  OCCUPANCY.  —  To  support  the  action  for 
use  and  occupation  there  must  have  been  an  entry  on  or  occupation  of 
the  premises, ^^  or  at  least  a  constructive  or  legal  possession  thereof.*" 

IV.  JURISDICTION  AND  VENUE.  —  An  action  for  use  and  occu- 
pation is  transitory/^  and  the  general  rules  relating  to  the  jurisdiction 
and  venue  of  such  actions  are  applicable.*^ 

V.  PARTIES.*'  —  Under  circumstances  showing  the  existence  of  the 
relation  of  landlord  and  tenant  between  the  parties,  an  action  for  use 
and  occupation  may  be  brought  by  the  holder  of  the  legal**  or  the  equit- 
able title.*^  But  when  the  contract  is  with  a  trustee,  the  cestui  que 
trust  cannot  maintain  the  action,*^  and  vice  versa.*^  The  action  will  lie 


W,  189.     Tex.  —  Estes  v.  Browning,  11 
Tex.  237,  60  Am.  Dec.  238. 

[a]  Under  certain  statutes  it  is  per- 
missible to  waive  the  tort  and  sue  for 
use  and  occupation.  Mooty  i;.  Doyle,  1 
Ala.  App.  577,  55  So.  436. 

38.  Me.  —  Eichardson  v.  Richard- 
son, 72  Me.  403;  Eogers  f.  Libbey,  35 
Me.  200.  Mass.  —  Munroe  v.  Luke,  1 
Mete.  459.  Minn.  —  Hurley  v.  Lamer- 
aux,  29  Minn.  138,  12  X.  W.  447.  Mo. 
Young  V.  Home  Telephone  Co.  (Mo. 
App.),  201  S.  W.  635.  N.  Y.  — Thomp- 
son V.  Fox,  21  Misc.  298,  47  N.  Y.  Supp. 
176.  Ohio.  —  Peters  v.  Elkins,  14  Ohio 
344.  Wis.  —  Ackerman  v.  Lyman,  20 
Wis.   454. 

[a]  The  reason  given  for  denying 
permission  to  waive  the  tort  and  sue 
for  use  and  occupation  is  that  a  tres- 
passer cannot  be  converted  into  a  ten- 
ant without  his  consent.  Edmonson  v. 
Kite,  43  Mo.  176. 

[b]  A  notice  to  pay  rent,  (1)  with- 
out the  trespasser's  agreement  to  pay 
in  accordance  therewith,  does  not  make 
the  trespasser  a  tenant  and  therefore 
will  not  support  an  action  for  use  and 
occupation.  Smith  v.  Haight,  188  Mich. 
512,  154  N.  W.  563;  Young  v.  Home 
Telephone  Co.  (Mo.  App.),  201  S.  W. 
635.  (2)  But  the  action  is  maintain- 
able against  a  party  in  possession  not 
holding  under  an  adverse  or  hostile 
title  after  a  notice  to  pay  rent.  Gul- 
liksen  v.  White  Eagle  Brew.  Co.,  203 
111.  App.   391. 

39.  Ala.  —  Tullv  V.  Dunn,  42  Ala. 
262.  Me.  — Haskell  v.  Haskell,  2 
Greenl.  157,  11  Am.  Dec.  54.  N.  H. 
Currier  v.  Perley,  24  N.  H.  219.  N.  Y. 
Gilhonley  v.  Washington,  4  N.  Y.  217; 
Beach  v.  Gray,  2  Denio  84.  Okla. 
Jones  V.  Byington,  56  Okla.  284.  155 
Pac.  1118.      Tex.  —  Nolan   v.  Mendere, 


77  Tex.  565,  14  S.  W.  167,  19  Am.  St. 
Eep.  801.    Va.  — Watts  v.  Watts'  Exx., 

104  Va.  269,  51  S.  E.  359.  Eng.— Towns 
V.  D'Heinrioh,  13  C.  B.  892,  76  E.  C.  L. 
892,    138    Eng.    Eeprint    1454. 

40.  111.  —  Matousek  v.  Quirici,  195 
HI.  App.  391.  N.  Y.  —  Hall  v.  Western 
Trausp.  Co.,  34  N.  Y.  284;  Little  v. 
Martin,  3  Wend.  219,  20  Am.  Dec.  688; 
Seaman  v.  Ward,  1  Hilt.  52.  Eng. 
Pinero  f.  Jud'son,  6  Blng.  206,  19  E.  C. 
L.  100,  130  Eng.  Eeprint  1259. 

41.  New  i^ork  v.  Dawson,  2  Johns. 
Cas.   (N.  Y.)   335. 

42.  See  generally  the  titles  "Juris- 
diction;"   "Venue." 

[aj  Thus  an  action  for  use  and  oc- 
cupation need  not  be  brought  in  the 
county,  where  the  land  lies.  Henwood 
f.  Cheesemau,  3  Serg.  &  R.  (Pa.)  500; 
Davies  v.  Edwards,  3  Maule  &  S.  380, 

105  Eng.  Eeprint  654;  Kirtland  v. 
Pounsett,  1  Taunt.  570,  127  Eng.  Ee- 
print 955. 

43.  Parties  by  and  against  whom 
the  action  lies  under  particular  cir- 
cumstances, see  supra,  III,  A,  et  seq. 

44.  Evertson  v.  Sawyer,  2  Wend. 
(N.  Y.)   507. 

By  an  execution  sale  purchaser  for 
rent  accruing  after  receiving  his  deed. 
See  18  Standard  Proc.  480. 

45.  Chapin  v.  Eoss,  75  111.  280; 
Dolby  V.  lies,  11  Ad.  &  El.  335,  39  E.  C. 
L.  195,  113  Eng.  Eeprint  443, 

[a]  An  executor  may  maintain  us© 
and  occupation  for  land  held  by  a  ten- 
ant d;iriug  his  testator's  lifetime.  Wal- 
lis  V.  Harrold,  23  U.  C.  Q.  B.  (Can.) 
279. 

46.  Gradv  v.  Ibach,  04  Ala.  152,  10 
So.  287;  Morgell  v.  Paul,  2  Man.  &  R. 
303,  17  E.  C.  L.  711. 

47.  Churchward  v.  Ford,  2  H.  &  N. 
446,  26  L.  J.  Ex.  354,  5  Wkly.  Eep.  831. 
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in  favor  of  a  tenant  in  common  against  a  cotenant,  on  an  express  agree- 
ment.*^ 

VI.  PLEADING.  —  A.  Declaration  or  Complaint.*^  —  The  plain- 
tiff should  set  forth  in  his  declaration  or  complaint  for  use  and  occupa- 
tion the  substantive  facts  constituting  his  cause  of  action,^°  showing  the 
relation  of  landlord  and  tenant,^^  the  location  of  the  premises,^-  an 
entry  hy  the  lessee,^^  and  the  term  of  occupation.^* 

Amendments  of  a  declaration  or  complaint  for  use  and  occupation  are 
regulated  by  the  general  rules  on  that  subject.^^ 

B.  Plea  or  Ansv^^er.  —  A  defense  of  tenancy  under  a  written  lease 
need  not  be  specially  pleaded,  but  is  admissible  under  a  general  de- 
mal,^^  but  a  gratuitous  use,  to  be  available  as  a  defense,  must  be  spe- 


48.  Wilmarth  v.  Palmer,  34  Mich. 
347;  •  Everts  v.  Beach,  31  Mich.  136,  18 
Am.  Rep.  169;  Hunton  v.  Powers,  3S 
Mo.  353.  See  generally  the  title  "Ten- 
ants in  Common." 

As  to  joinder  of  cotenants  in  use 
and  occupation,  see  18  Standard  Proc. 
483.  In  contract  actions  generally,  see 
11  Standard  Proc.  969. 

Accounting  against  cotenant  by 
statute,  for  use  and  occupation,  see  14 
Standard  Proc.   736. 

49.  See  generally  the  titles  "As- 
sumpsit;" "Declaration  and  Com- 
plaint. ' ' 

50.  Warren  v.  Ferdinand,  9  Allen 
(Mass.)  357.  See  18  Standard  Proc. 
487,  n.  95,  [d]. 

[a]  A  promise  to  pay  is  not  an  es- 
sential allegation  in  an  action  for  use 
and  occupation.  Wills  v.  Wills,  34  Ind. 
106. 

[b]  The   plaintiff's    character,    as 

that  he  is  an  assignee,  need  not  be  al- 
leged. Armstrong  v.  Clark,  17  Ohio 
495. 

[c]  Assumpsit  on  Lease  Under  Seal. 

Under  a  statute  abolishing  the  distinc- 
tion between  actions  of  assumpsit, 
covenant  and  debt,  if  the  plaintiff's 
claim  is  for  rent  under  a  parol  demise 
it  may  be  described  by  a  count  for  use 
and  occupation,  but  if  upon  a  lease  un- 
der seal,  he  must  set  forth  the  lease  or 
■;he  legal  effect  thereof.  Warren  v. 
Ferdinand,  9  Allen  (Mass.)  357;  Dal- 
ton  V.  Laudahn,  30  Mich.  349. 

51.  Minn.  —  Hurley  v.  Lameraux,  29 
Minn.  138,  12  N.  W.  447.  Mo.— Youncr 
V.  Downey,  145  Mo.  261,  46  S.  W.  962*^ 
Hunton  v.  Powers,  38  Mo.  353;  Thomp- 
son V.  Granite  B.  P.  Co.,  199  Mo.  App 
356,  203  S.   W.  496;      Wilson  v.  Meln- 
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1  turff  (Mo.  App.),  198  S.  W.  421.  N.  J. 
Folwell  V.  Ford,  12  N.  J.  L.  68.  N.  Y. 
Hall  V.  Southmayd,  15  Barb.  32;  Mor- 
ris f.  Niles,  12  Abb.  Pr.  103;  Waters  v. 
Clark,-  22  How.  Pr.  104.  Pa.  —  Touri- 
son  V.  Engard,  30  Pa.  Super.  179. 

[a]  Pleading  consent  of  owner  on 
defendant 's  request,  see  Bradley  V. 
Davenport,  6  Conn.  1. 

[b]  Under  a  statute  permitting  the 
action  in  certain  cases  Vt^here  there  is 
no  relation  of  landlord  and  tenant,  such 
relation  need  not  be  pleaded.  Winings 
r.  Wood,  53  Ind.  187;  Bilby  v.  Gilli- 
land,  41  Okla.  150,  137  Pae.  690;  Earl 
V.  Tyler,  36  Okla.  179,  128  Pac.  269. 

52.  Kiernan  r.  Terry,  26  Ore.  494, 
38  Pac.  671. 

[a]  It  is  the  better  practice  to  give 
a  description  of  the  premises,  or  where 
they  are  located,  but  it  is  not  neces- 
sary to  do  so,  according  to  the  common 
law  rules  of  pleading,  in  assumpsit  or 
debt  for  use  and  occupation.  Me. 
Plummer  v.  Bowie,  76  Me.  496.  N.  H. 
Gray  v.  Johnson,  14  N.  H.  414.  Eng. 
Eex  V.  Fraser,  6  East  348,  102  Eng.  Re- 
print 1320. 

53.  Bingham  r.  Honeyman,  32  Ore. 
129,  51  Pac.  735,  52  Pac.  755. 

54.  Crabtree  (;.  Pemberton,  Sneed 
(Ky.)    122. 

55.  See  the  titles  "Amendments  and 
Jeofails;"  "New  Cause  of  Action  or 
Defense;"    "Parties." 

Amending  complaint  for  rent  on  writ- 
ten lease  to  use  and  occupation,  see  18 
Standard  Proc.  491. 

Amending  complaint  of  tort  action 
to  use  and  occupation  not  permissible, 
see   18   Standard  Proc,   566. 

56.  Warren  f.  Ferdinand,  9  Allen 
(Mass.)   357. 
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57.  Black  v.  Miller,  158  Iowa  293, 
138  N.  W.  535. 

58.  Ala.  —  Crabtree  v.  Street,  79 
So.  192.  N.  Y.  — Gregg  v.  Tamsen,  42 
App.  Div.  138,  58  N.  Y.  Supp.  1026. 
Vt.  —  Chamberlin  v.  Donahue,  44  Vt. 
57. 

Hawley,   139   N.   Y. 


cially  pleaded.^' 

Vil.  TRIAL.  —  Whether  or  not  an  implied  contract  ot  tenancy  ex- 
ists is  generally  a  question  of  fact,^'  as  is  also  the  value  of  tlie  use.^^ 

Instructions,  as  in  other  cases,  must  be  based  on  the  evidence,''"  and  not 
be  misleading"  or  prejudicial.^^ 

VIII.  JUDGMENT  AND  REVIEW.*''—  The  judgment  recovered,  m 
jurisdictions  following  the  English  statute,''*  may  be  for  a  sum  de- 
fined,''^ or  a  reasonable  compensation  for  the  use  of  the  premises,*"'"  a 
certain  rent,  in  the  former  case,  being  regarded  as  evidence  of  the  rea- 
sonable value  of  the  use."  But  such  recovery  can  be  had  only  for  the 
part  of  the  premises  occupied,  where  it  is  shown  that  in  fact  only  a  part 
was  occupied  f^  and  for  the  actual  time  such  occupancy  lasted  ;°^  and 
recovery  cannot  be  had,  as  a  rule,  for  use  and  occupation  of  premises 
during  a  period  prior  to  the  plaintiff's  acquisition  of  title  thereto,^"  nor 
for  a  period  subsequent  to  the  commencement  of  the  action.^^ 

On  appeal  in  an  action  for  use  and  occupation,  the  rules  relating  to 
appeals  generally,  are  applicable." 

etc.  E.  Co.,  51  Wis.  89,  8  N.  W.  6. 

67.  Stover  v.  Cadwallader,  2  Penny. 
(Pa.)  117.  See  also  Richardson  v. 
Penny,  10  Okla.  32,  61  Pac.oS4;  "Amos 
on  Assumpsit,"  2  Harvard  Law  Rev. 
377. 

68.  Ind.  —  Ilanes  i;.  Worthington,  14 
Ind.  320.  Kan.  —  Missouri  Pac  R.  Co. 
V.  Atchison,  43  Kan.  529,  23  Pac.  610. 
Va.  — Watts  V.  Watts'  Exx.,  104  Va. 
269,  51  S.   E.  359. 

69.  Carroll  V.  Finnagan,  1  Cranch 
C.  C.  234,  5  Fed.  Cas.  No.  2,453;  Cros- 
well  V.  Crane,  7  Barb.  (N.  Y.)   191. 

70.  Smith's  Exrs.  V.  Houston,  16 
Ala.  111. 

71.  Hunt  V.  Howell,  8  N.  J.  L.  61. 

72.  See  the  titles  "Appeals;" 
"Writ  of  Error;"  and  titles  dealing 
with  particular  aspects  of  appellate 
procedure. 

[a]  Errors  Not  Prejudicial.  —  Under 
a  statute  providing  that  no  case  shall 
be  reversed  for  an  error  in  pleading  or 
procedure  unless  prejudicial  to  a  party, 
a  judgment  for  plaintiff  in  an  action 
for  use  and  occupation  against  a  ven- 
dee who  rescinded  his  contract  because 
the  vendor's  title  was  not  marketable 
will  not  be  reversed  on  the  ground  that 
the  pleadings  do  not  show  the  relation 
of  landlord  and  tenant  where  the  case 
is  tried  on  its  merits,  and  it  appears 
that  the  plaintiff  is  manifestly  entiiled 
to  compensation  for  the  use  of  his 
property.  Wheaton  v.  Collins,  90  N.  J. 
L.  29,  100  Atl.  157.  See  also  Nathan 
V.  Crouse,  24  Colo.  App.  32,  131  Pac. 
287. 


59.  Preston   r. 
296,  34  N.  E.  906 

As  to  questions  of  law  and  fact  gen- 
erally, see  the  title  "Province  of 
Judge  and  Jury." 

60.  Memphis  V.  Wait,  102  Tenn.  274, 
52  S.  W.  161.  See  generally  the  title 
"Instructions." 

61.  Patrick   v.   Roach,   27   Tex.   579. 

62.  Lazarus  v.  Phelps,  156  U.  S.  202, 
15  Sup.  Ct.  271,  39  L.  ed.  397. 

63.  As  to  recovery  on  written  leas© 
under  pleading  for  use  and  occupation, 
see,  18  Standard  Proc.  499. 

64.  St.  11  Geo.  II,  ch.  19. 

65.  See  the  following:  U.  S.— Wal- 
ker V.  Houghteling,  107  Fed.  619,  46 
C.  C.  A.  512.  Me.  — Fogg  v.  Hill,  21 
Me.  529.  Mo.  —  Warne  v.  Prentiss,  9 
Mo.  544.  N.  J.  —  Perrine  f.  Hankin- 
son,  11  N.  J.  L.  181.  Ohio.  —  Wilson 
r.  Trustees  of  No.  16,  8  Ohio  174.  Pa. 
Kline  V.  Jacobs,  68  Pa.  57.  W.  Va. 
Atkinson  v.  Winters,  47  W.  Va.  226, 
34  S.  E.  834. 

■  Hanes  V.  Worthington, 
la.  —  Newell  v.  Sanf ord, 
N.  J.  —  Poole  V.  Engelke, 
124,   38    Atl.    823.      N.   Y. 

Scrnntom  v.  Booth,  29  Barb.  171.    N.  C. 

Sesfoms  r.  Tayloe.  148  N.  C.  369,  62  S. 

E.  424.     Wis.  —  Wittman  v.  Milwaukee 


66,     Ind.  - 

14  Ind.  320. 
J  3  Iowa  191. 
61    N.    J.   L. 
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C.  Conditions  Precedent,  524 

D.  Bill  or  Petition,  525 

V.  PROSECUTIONS  FOR  USURY,  525 


CROSS-KEFERENCES: 


Illegality,  How  Pleaded ; 
Interest ; 


Loan  Associations; 

Penalties,  Forfeitures  and  Fines. 


For  forms,  see  9  Standard  Proc.  1238,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 


I.  AS  A  DEFENSE. A.  Necessity  of  Ple.ading.  —  The  general 

rule,  alike  in  courts  of  law  and  of  equity,^  is  that  the  defense  of  usury, 
to  be  availing,  must  be  specially-  and  sufficiently^  pleaded.  In  some  jur- 
isdictions however,  when  usury  appears  on  the  face  of  the  complaint 
it  need  not  be  pleaded  in  the  answer,^  but  may  be  taken  advantage  ot 


1.  Albritton  v.  Lott-Blackshear  Com. 
Co.,  180  Ala.  33,  60  So.  148;  Ander- 
son V.  Griffith,  51  Ore.  116,  93  Pac.  934; 
Tyler,  Law  of  Usury,  p.  458. 

2.  Ala.  —  Albritton  v.  Lott-Black- 
shear Com.  Co.,  180  Ala.  33,  60  So.  148; 
Stephenson  r.  Allison,  123  Ala.  439,  26 
So.  290.  Ark.  —  Nicholls  v.  Gee,  30 
Ark.  135.  Ga.  —  Baker  r.  Magrath,  106 
Ga.  419,  32  S.  E.  370.  111.  —  Home 
Building  &  L.  Assn.  v.  McKay,  217  111. 
551,  75  X.  E.  569,  108  Am.  St.  Rep. 
263.  Mass.  — Hills  v.  Eliot,  12  Mass. 
26,  7  Am.  Dec.  26.  Minn.  — Bab- 
cock  V.  Murray,  58  Minn.  385,  59 
N.  W.  1038.  "^Mo.  —  Bond  v.  Wor- 
ley,  26  Mo.  253.  Neb.  —  McCready 
V.  Phillips,  56  Xeb.  446,  76  N.  W. 
885.  N.  Y.  —  Baldwin  v.  Doving,  114 
N.  Y.  452,  21  N.  E.  1007.  N.  C.— Roun- 
tree  f.  Brinson,  98  N.  E.  107,  3  S.  E. 
747.  Ore.  —  Anderson  r.  Griffith,  51 
Ore.  116,  93  Pac.  934.  Tenn.  —  Tilf ord 
f.  Sumner's  Exrs.,  2  Yerg.  255.  Tex. 
Rogers  v.  O'Barr  (Tex.  Civ.  App.),  81 
S.  W.  750;  First  Xat.  Bank  v.  Pen- 
man (Tex.  Civ.  App.),  47  S.  W.  68. 
W.  Va.  — Washington  Xat.  Bldg.  & 
Loan  Assn.  v.  Westfall,  55  W.  Va.  305, 
47  S.  E.  74.  Wis. —  Jordan  r.  Est.  of 
Warner,  107   Wis.  539,  83  N.  W.  946. 


fa]  In  a  justice's  court  where  there 
need  be  no  pleadings,  if  usury  is  to  be 
relied  on  as  a  defense  something  in  the 
nature  of  an  answer  should  be  filed. 
Wickersham  v.  Jarvis,  2  Mo.  App.  279. 
See  generally  the  title  "Justices  of  the 
Peace." 

3.  See  infra,  I,  C,  and  Kase  v.  Ben- 
nett, 54  X.  J.  Eq.  97,  33  Atl.  248. 
"Where  an  answer  attempting  to  set 
up  usury  is  radically  defective,  that 
defense  cannot  be  presented  to  the 
court  under  it." 

4.  Ala.  —  Albritton  v.  Lott-Black- 
shear Com.  Co.,  180  Ala.  33,  60  So.  148. 
Ga.  — Shealy  v.  Toole,  56  Ga.  210.  111. 
Xat.  Life  Ins.  Co.  V.  Donovan,  238  111. 
283,  87  X.  E.  356;  Hamill  v.  Mason,  51 
111.  488.  Ky.  —  Morgan  v.  Wickliffe, 
110  Kv.  215,  61  S.  W.  13.  Mo.  —  Davis 
V.  Tandy,  107  Mo.  App.  437,  81  S.  ^W. 
457.  Tenn.  —  Johnson  City  First  Xat. 
Bank  r.  Mann,  94  Tenn.  17,  27  S.  W. 
1015,  27  L.  R.  A.  565.  Va.  — Turner 
r.  Turner,  80  Va.  379.  V/is.  — Jordan 
;•.  Est.  of  Warner,  107  Wis.  539,  83  X. 
W.  946. 

[a]  Where  the  contract  is  governed 
by  a  foreign  law,  even  though  under 
the  lex  fori  the  contract  is  usurious,  the 
defense     must     be     specially     pleaded. 
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under  a  general  denial,^  or  met  by  a  demurrer.^ 

A  plea  of  usury  by  one  of  several  joint  defendants  inures  to  the  benefit  of 
his  eodefendants/ 

B.  Time  To  Plead.  —  The  plea  of  usury  must  be  filed  within  the 
time  prescribed  by  law.^  Ordinarily  the  court  will  not  extend  the  time 
to  plead  to  admit  a  plea  of  usury ,^  and  where  the  time  to  plead  has 
been  extended  by  order  of  court  without  notice  to  the  adverse  party, 
or  without  his  consent,  the  court  will  modify  the  order  so  as  to  exclude 
the  defense  of  usury.^°  Where,  however,  usury  would  defeat  the  whole 
note  the  court  may  and  will  let  in  such  a  plea  out  of  time  if  the  forfeit- 
ure be  waived,  the  plea  going-  to  the  usurious  part  only,"  and  also,  ac- 
cording to  some  authorities,  where  it  appears  from  the  statement  in  the 
declaration  or  complaint  that  the  defense  of  usury  is  probably  cor- 
rect/? Such  a  plea  may  not  be  set  up  for  the  first  time  in  an  appellate 
court. ^^ 

C.  Plea  or  Answer.  —  1.  In  General.  —  "Where  local  statutes  pre- 
scribe the  form  and  contents  of  a  plea  of  usury  such  plea  must  comply 
therewith  or  be  insufficient."  Generally,  however,  it  must  appear  from 
the  plea  or  answer  that  there  was  a  loan  or  a  forbearance  to  collect  a 
debt;^^  that  the  contract  therefor  was  made  with  the  intent  to  violate 


Eeiff  V.  Bakken,  36  Minn.  333,  31   N. 
W.  348. 

5.  Davis  V.  Tandy,  107  Mo.  App. 
437,   81    S.   W.  457. 

fa]  Where  defendant  has  had  no 
opportunity  to  plead  usury,  as  where, 
not  being  one  of  the  original  parties  to 
the  transaction  he  had  no  knowledge 
of  the  true  facts  until  too  late  to  plead 
it,  he  may  yet  give  the  facts  of  usury 
in  evidence,  the  adverse  party  being 
given  time  to  rebut  such  evidence.  Hills 
V.  Eliot,  12  Mass.  26,  7  Am.  Dec.  26. 

6.  Matlock  V.  Mallory,  19  Ala.  694. 
"When  the  contract  on  its  face  shows 
that  more  than  the  legal  rate  of  inter- 
est is  reserved  for  forbearance,  the 
declaration  is  demurrable;  for  that 
which  appears  need  not  be  pleaded  or 
averred." 

[a]  A  general  demurrer  is  not  suf- 
ficient when  s9me  of  the  charges  are 
lawful,  only  a  part  being  usurious. 
American  Bldg.  Loan  &  T.  Sav.  Assn. 
V.  Haley,  132  Ala.  135,  31  So.  88. 

7.  Tappan  v.  Prescott,  9  N.  H.  531; 
Baker  v.  Jerome,  50  Ohio  St,  682,  35 
N.  E.  1113. 

8.  Collard  v.  Smith,  13  N.  J.  Eq. 
43;  Snyder  v.  Middle  States  etc.  Con- 
struction Co.,  52  W.  Va.  655,  44  S.  E. 
250. 

[a]  In  equity  the  plea  must  at  least 
be     interposed     before     final     decree. 
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Snyder  t".  Middle  States  etc.  Construc- 
tion Co.,  52  W.  Va.  655,  44  S.  E.  250. 

9.  Collard  v.  Smith,  13  N.  J.  Eq.  43; 
Beach  r.  Fulton  Bank,  3  Wend.  (N. 
Y.)  573;     Tyler,  Law  of  Usury,  p.  463. 

10.  Collard  v.  Smith,  13  N.  J.  Eq. 
43. 

.  11.     Shed  V.  Garfield,  5  Vt.  39. 

12.  Ellzev  V.  Lane's  Exx.,  4  Munf. 
(18  Va.)    66'. 

13.  Michie  v.  Jeffries,  21  Gratt,  (62 
Va.)  334. 

14.  Sullivan  v.  Eieh,  18  Ga.  App. 
301,  89  S.  E.  429;  Building  &  L.  Assn. 
V.  Westfall,  55  W.  Va.  305,  47  S.  E. 
74. 

[a]  The  usual  rules  for  the  construc- 
tion of  pleadings  apply  as  well  to  an 
answer  of  usury  as  to  one  setting  up 
any  other  defense.  Lewis  v.  Barton,  106 
N.  Y.  70,  12  N.  E.  437;  National  Bank 
r.  Lewis,  75  N.  Y.  516,  31  Am.  Eep. 
484. 

15.  Ark.  —  Jordan  v.  Mitchell,  25 
Ark.  258.  Ga.  —  Rushing  v.  Worsham, 
102  Ga.  825,  30  S.  E.  541;  Willis  v. 
Jefferson,  75  Ga.  743.  N.  J.  —  Case  v. 
Bennett,  54  N.  J.  Eq.  97,  33  Atl.  248. 
N.  Y.  —  Forgotston  f.  McKeon,  ]4  App. 
Div.  342,  43  N.  Y.  Supp.  939;  Holford 
V.  Blatchford,  2  Sand.  Ch.  149.  Ore. 
Balfour  v.  Davis,  14  Ore.  47,  12  Pac. 
89. 
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the  usury  law/^  unless  such  intent  must  be  necessarily  inferred  from 
facts  alleged,"  and  that  the  note  or  obligation  in  suit  was  given  in  pur- 
suance of  this  corrupt  intention.^^  Averments  inconsistent  with  these 
requirements  will  render  the  plea  defective.^^ 

The  amount  of  the  usurious  charge  agreed  upon,  taken  or  reserved, 
must  be  alleged,2o  ^^^^^  ^]^q  ^|^e  sura  upon  vvhich  this  alleged  usury  was 
paid  or  to  be  paid.^i  The  plea  or  answer  must  also  set  forth  the  time 
when  this  charge  was  payable,-^  the  time  when  the  contract  was  made," 
and,  in  some  eases,  where  it  was  made,-*  and  the  substance-^  of  the  terms 
of  the  contract  and  particular  facts  relied  upon  as  to  make  the  trans- 
action usurious.^s    Each  and  every  item  need  not  be  particularly  set 


16.  Ark.  —  Jordan  v.  Mitchell,'  25 
Ark.  258;  Moody  v.  Hawkins,  25  Ark. 
191.  Ga. —  Willis  v.  Jefferson,  75  Ga. 
743;  111.  —  Durham  f.  Tucker,  40  111. 
,')19.'  Neb.  —  McKinley-Lanning  L.  & 
T.  Co.  r.  Aldrich,  yO  Neb.  785,  70  N.  W. 
:W9.  N.  J.  —  Case  v.  Bennett,  54  N.  J. 
Eq.  97,  33  Atl.  248.  N.  Y.  — Manning 
V.  Tvler,  21  N.  Y.  567.  Ore.  —  Balfour 
V.  Davis,  14  Ore.  47,  12  Pac.  89. 

17.  Case  v.  Bennett,  54  K  J.  Eq. 
97,  33  Atl.  248;  Miller  V.  Schuyler,  20 
N.  Y.  522;  Nat.  Bank  of  the  Metrop- 
olis r.  Orcutt,  4S  Barb.  (N.  Y.)   256. 

18.  Ease  v.  Bennett,  54  N.  J.  Eq.  97, 
33  Atl.  248.  ''At  common  law  *  *  *  all 
three  of  these  elements  are  considered 
essontinl. ' ' 

19.  Weaterfiold  V.  Bried,  26  N.  J. 
Eq.  357. 

[a]  That  the  plaintiff  "exacted  and 
extorted"  the  u.surious  note  in  suit  is 
bad  since  such  an  averment  negatives 
the  idea  that  there  was  any  contract 
entered  into.  Westerfield  v.  Bried,  26 
N.  J.  Eq.  357. 

20.  Ala.  — Miller  r.  Graham,  196 
Ala.  230,  72  So.  87;  Albrittou  v.  Lott- 
Blackshcar  Com.  Co.,  180  Ala.  33,  60 
So.  148;  Farlev  Nat.  Bank  v.  Hender- 
son, 118  Ala.  441,  24  So.  428;  Stickney 
r.  Moore,  108  Ala.  590,  19  So.  76.  Ga. 
Lee  V.  Stephen  A.  Evan  Co.,  142  Ga. 
609,  83  S.  E.  272;  Culver  f.  Wood  & 
Bro.,  138  Ga.  60,  74  S.  E.  790;  Burnett 
V.  W.  A.  Davis  &  Co.,  124  Ga.  541,  52 
S.  E.  927.  Ind.  —  Collins  f.  Makepeace, 
13  Ind.  448.  Neb.  —  Eainbolt  v. 
Strang,  39  Neb.  339,  58  N.  W.  96.  N. 
H.  — Tai)pan  v.  Prescott,  9  N.  H.  531. 
N.  J.  — Cos  V.  Wescoat,  29  N.  J.  Eq, 
551.  N.  Y.  —  New  Orleans  Gas  Light 
&  B.  Co.  V.  Dudley,  8  Paige  452;  Vroom 
r.  Ditmas,  4  Paige  526.  Ore.  —  Balfour 
V.  Davis,  14  Ore.  47,  12  Pac.  89.  Wis. 
Newman  v.  Kershaw,   10    Wis.  333. 


21.  Culver  r.  Wood  &  Bros.,  133  Ga. 
60,  74  S.  E.  790. 

22.  Ga.  — Lee  v.  King,  142  Ga.  609, 
83  S.  E.  272;  Culver  v.  Wood  &  Bro., 
138  Ga.  60,  74  S.  E.  790.  111.  — Hel- 
mick  V.  Carter,  171  111.  App.  25.  N.  J. 
Cox  V.   Westcoat,   29    N.   J.   Eq.    551. 

23.  Ga.  — Lee  v.  King,  142  Ga.  609, 
83  S.  E,  272;  Culver  r.  Wood  &  Bro.. 
138  Ga.  60,  74  S.  E.  790.  111.  — Hel- 
mick  V.  Carter,  171  111.  App.  25.  Neb. 
Eainbolt  v.  Strang,  39  Neb.  339,  58 
N.  W.  96. 

24.  Eainbolt  f.  Strang,  39  Neb.  339, 
58  N.  W.  96. 

25.  New  Jersey  Patent  Tanning 
Co.  V.  Turner,  14  N.  J.  Eq.  326;  Clark 
f.   Badgley,   8    N.   J.   L.    233. 

26.  Ala.  —  Miller  v.  Graham„  196 
Ala.  230,  72  So.  87;  Albritton  v.  Lott- 
Blackshear  Com.  Co.,  180  Ala.  33,  60 
So.  148;  Stickney  v.  Moore,  108  Ala. 
590,  19  So.  76;  Woodall  v.  Kelly,  85 
Ala.  368,  5  So.  164,  7  Am.  St.  Eep.  57. 
Ark.  —  Jennings  V.  Wilamowiecz,  7 
Ark.  277.  Ga. — Culver  v.  Wood  &  Bro., 
138  Ga.  60,  74  S.  E.  790;  Weldon  v. 
Ayers,  116  Ga.  181,  42  S.  E.  473;  Hawk- 
ins f.  Americus  Nat.  B.  &  L.  Assn.,  96 
Ga.  206,  22  S.  E.  711.  lU.  — Home 
Building  &  L.  Assn.  f.  McKay,  217 
111.  551,  75  N.  E.  569,  108  Am.  St.  Eep. 
263;  Stanley  v.  Chicago  Trust  &  Sav. 
Bank,  165  111.  295,  46  N.  E.  273;  Hel- 
mick  V.  Carter,  171  111.  App.  25.  Ind. 
Wilson  f.  Fleming,  23  Ind.  119.  la. 
Callanan  v.  Shaw,  24  Iowa  441.  Mo. 
Davis  1-.  Tuttle,  10  Mo.  201.  Neb. 
Ord  Nat.  Bank  v.  Wells,  43  Neb.  550, 
61  N.  W.  692.  N.  H.  — Tappan  v. 
Prescott,  9  N.  H.  531;  Olcott  v.  Alden, 
6  N.  H.  516.  N.  J.  —  Case  v.  Bennett, 
54  N.  J.  Eq.  97,  33  Atl.  248;  Copper- 
thwait  V.  Dummer,  18  N.  J.  L.  258.  N. 
Y.  —  National  Bank  V.  Lewis,  75  N.  Y. 
516,    31    Am.    Eep.    484;       Manning    f. 
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forth,'''  no  greater  degree  of  strictness  being  required  in  a  plea  of  usury 
than  in  any  other  defense,^^  but  bare  conclusions  of  the  pleader,  as 
that  the  contract  is  usurious,  will  not  suffice,^''  nor  will  such  an  allega- 
tion enlarge  or  qualify  allegations  of  fact  which  are  otherwise  insuffi- 
cient.''"' 

2.  Alleging  Tender  of  Amount  Legally  Due.  —  Where  statutes  de- 
clare than  on  a  usurious  contract  the  obligee  may  recover  only  the  prin- 
cipal, forfeiting  the  right  to  interest,  a  plea  of  usury  in  a  suit  upon  such 
a  contract  need  not  aver  a  tender  of  the  amount  legally  due.^^ 

3.  When  a  Foreign  Law  Controls.  —  A  defendant  seeking  to  avail 
himself  of  the  defense  of  usury  under  a  foreign  contract  must  set  up  in 
his  answer  the  foreign  law  which  renders  the  contract  usurious,  as  any 


Tyler,  21  N.  Y.  567;  Whitehead  v. 
Heidenheimer,  57  App,  Div.  590,  68 
N.  Y.  Supp.  704;  Eogers  V.  Morton,  46 
Misc.  494,  95  N.  Y.  Supp.  49;  Vroom  v. 
Ditmas,  4  Paige  526.  N.  C.  —  Eountree 
V.  Brinson,  98  N.  C.  107,  3  S.  E.  747. 
Tex.  —  Martin-Brown  Co.  v.  Perrill,  77 
Tex.  199,  13  S.  W.  975.  Va.  —  Smith 
V.  Nicholas,  8  Leigh  (35  Va.)  380. 
Wash.  —  Brundage  v.  Burke,  11  Wash. 
679,  40  Pae.  343.  W.  Va.  —  Moore  v. 
Johnson,  34  W.  Va.  672,  12  S.  E.  918. 
Wis.  —  Newman  v.  Kershaw,  10  Wis. 
333. 

[a]  An  exception  to  this  rule  re- 
quiring a  precise  statement  of  the  facts 
was  allowed  where,  without  any  agree- 
ment, usurious  interest  is  added  to  an 
account.  Zadek  v.  Burnett,  176  Ala. 
80,  57  So.  447. 

27.  Garlick  v.  Mutual  L.  &  Bldg. 
Assn.,  116  111.  App.  311. 

[a]  A  General  Test.  —  A  plea  of 
usury  is  generally  sufficient  if  it  could 
not  mislead  the  plaintiff  as  to  the  na- 
ture of  the  defense  nor  the  circum- 
stance relied  upon  as  supporting  it. 
Simpson  v.  Hefter,  42  Misc.  482,  87  N. 
Y.  Supp.  243. 

[b]  A  mere  lack  of  precision  and 
certainty  which  does  not  mislead  in 
respect  to  the  defense  intended  will  not 
render  the  plea  insufficient.  Lewis  v. 
Barton,  106  N.  Y.  70,  12  N.  E.  437. 

28.  Smith  v.  Muncie  Nat.  Bank,  29 
Ind.  158.  Compare  Haywood  v.  Lewis, 
65  Ga.  221. 

29.  Ala.  —  Nance  v.  Gray,  143  Ala. 
234,  38  So.  916;  Powell  v.  Crawford, 
110  Ala.  294,  18  So.  302;  Moses  v.  Home 
Bldg.  &  L.  Assn.,  100  Ala.  465,  14  So. 
412.  111.  — Durham  v.  Tucker,  40  111. 
519.  N.  J.  — Case  r.  Bennett,  54  N.  .L 
Eq.  97,  33  Atl.  248;  New  Jersey  Patent 
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Tanning  Co.  v.  Turner,  14  N.  J.  Eq. 
326.  Wis.  —  Newman  v.  Kershaw,  10 
Wis.  333. 

[a]  Compare  Lewis  v.  Barton,  106 
N.  Y.  70,  12  N.  E.  437,  where  the  plea 
contained  an  averment  that  the  trans- 
action sued  upon  was  usurious  and  also 
set  forth  a  statement  of  the  facts 
which,  although  wanting  in  "precision 
and  certainty,"  did  not  mislead  as  to 
the  nature  of  the  defense  and  the  plea 
was  held  sufficient. 

[b]  An  Illustration.  —  To  allege 
that  a  debt  is  "usurious  and  void," 
and  that  "usurious  interest  has  been 
included  therein"  is  not  sufficient. 
Nance  i;.  Gray,  143  Ala.  234,  38  So.  916. 

[c]  Where,  on  the  face  of  the  "bond, 
the  interest  is  usurious  the  rule  re- 
mains the  same.  Otherwise  "a  demur- 
rer to  the  declaration  or  bill  would  be 
well  taken,  if  any  bond,  on  the  face 
of  it,  reserved  more  than  legal  interest. 
But  the  law  is  settled  that  as  to  usury 
....  the  lender  may  show  that  although 
usurious  upon  its  face,  there  was  no 
usurious  intent,  and  the  contract  of 
loan  was  not  in  fact  usurious."  Kase 
V.  Bennett,  54  N.  J.  Eq.  97,  33  Atl.  248. 

30.  New  Jersey  Patent  Tanning  Co. 
(•.  Turner,  14  N.  J.  Eq.  326. 

31.  111. —  Harris  v.  Bressler,  119  111. 
467,  10  N.  E.  188.  Kan.  —  Blakeman  v. 
Busby,  61  Kan,  745,  60  Pac.  1064.  Wis. 
Maynard  v.  Hall,  92  Wis.  565,  66  N.  W. 
715. 

[a]  The  Reason.  —  When  usury  is 
thus  set  up  in  defense  "the  defendants 
have  not  applied  for  equitable  relief, 
the  equity  rule  applicable  to  cases  re- 
quiring a  tender  of  the  principal  sum 
loaned,  as  a  condition  of  relief,  does 
not  apply.  The  defendants  stand  on 
the  defensive,  and  claim  only  what  the 
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other  pertinent  fact,^^  and  must  set  forth  the  contract  or  agreement 
allegecl  to  be  usurious,^^  and  show  that  the  transaction  is  one  to  be  gov- 
erned by  such  foreign  law.^* 

4.  In  Equity.  —  In  courts  of  equity  the  same  precision  as  in  courts 
of  law  is  not  required  of  a  plea  of  usury ,^^  although  in  substantial  mat- 
ters the  answer  in  equity  must  be  as  certain  and  definite  as  the  plea  at 
law.^^  A  plea  in  general  terms  that  the  contract  or  assurance  on  which 
the  suit  is  brought  was  for  the  payment  of  a  greater  rate  of  interest 
than  is  allowed  by  law  is  sufficient  to  raise  the  question  of  usury  in  a 
court  of  equity.^^  Thus,  in  ejectment  plaintiff's  deed  may  be  attacked 
on  the  ground  of  usury  upon  a  general  plea  that  it  Avas  given  to  secure 
a  usurious  debt,^^  or,  under  some  circumstances,  without  any  special 
plea  of  usury.^^  In  a  similar  case  of  trover  the  same  rule  applies,*'^  and 
if  the  plaintiff's  declaration  does  not  set  forth  the  bill  of  sale  under 
which  he  claims  title  usury  may  be  urged  to  defeat  it  without  being 
specially  pleaded.*^ 


statute  secures  to  them."    Maynard  v. 
Hall,  92  Wis.  565,  66  N.  W.  715. 

32.  111.  —  Giddings  V.  McCumber,  51 
111.  App.  373.  Minn.  —  Eeiff  v.  Bakken, 
36  Minn.  333,  31  N.  W.  348.  N.  J. 
Rutherford  B.  S.  &  C.  Elec.  Co.  v. 
Franklin  T.  Co.,  58  N.  J.  Eq.  584,  43 
Atl.  1098;  Atwater  v.  Walker,  16  N.  J. 
Eq.  42;  Dolman  v.  Cook,  14  N.  J.  Eq. 
56.  N.  Y.  —  Whitehead  v.  Heidenheim- 
er,  57  App.  Div.  590,  68  N.  Y.  Supp. 
704;  Curtis  V.  Hasten,  11  Paige  15; 
Hosford  f.  Nichols,  1  Paige  220.  Ore. 
Balfour  v.  Davis,  14  Ore.  47,  12  Pac.  89. 
Wis. —  Hull  f.  Augustine,  23   Wis.  383. 

[a]  No  aidsr  hj  presumption  that 
in  the  absence  of  pleading  and  proof 
the  foreign  law  will  be  presumed  to  be 
the  same  as  the  lex  fori.  Hull  V.  Au- 
gustine,  23    Wis.   383. 

33.  Kirk  v.  Eickerson,  46  N.  J.  L. 
13. 

34.  Dolman  v.  Cook,  14  N.  J.  Eq.  56; 
Stuyvesant  v.  Grissler,  12  Abb.  Pr.  N. 
S.   (N.  Y.)   6. 

35.  Ga.  —  Carswell  v.  Hartridge,  55 
Ga.  412.  lU.  —  Jenkins  v.  Greenbaum, 
95  111.  11.  Va.  — Smith  v.  Nicholas,  8 
Leigh  (35  Va.)  330.  W.  Va.  — Building 
&  Loan  Assn.  v.  Westfall,  55  W.  Va. 
305,  47  S.  E.  74. 

[a]  Compare  Kase  v.  Bennett,  54 
N.  J.  Eq.  97,  33  Atl.  248.  "And  in 
equity  the  rule  of  pleading  as  to  this 
defense,  may  be  somewhat  stricter  than 
at  law,  for  while  at  law  a  general  plea 
of  usury  without  particulars  may  be 
bad  only  on  special  demurrer,  and  may 


be  cured  by  the  plaintiff  pleading  over, 
our  rule  in  equity  is  settled  that  the 
failure  to  particularize  in  the  answer 
will  be  fatal,  even  on  final  hearing." 

36.  N.  J.  — Case  v.  Bennett,  54  N. 
J.  Eq.  97,  33  Atl.  248;  Taylor  v.  Morris, 
22  N.  J.  Eq.  606.  N.  Y.  —  New  Orleans 
Gas  Light  &  B.  Co.  v.  Dudley,  8  Paige 
452.  Va.  —  Smith  v.  Nicholas,  8  Leigh 
(35  Va.)   330. 

37.  Carswell  v.  Hartridge,  55  Ga. 
412;  Building  &  Loan  Assn.  v.  West- 
fall,  55    W.   Va.   305,  47  S.   E.   74. 

38.  Jaques  v.  Stewart,  81  Ga.  81, 
6  S.  E.  815;  Carswell  v.  Ilartridge,  55 
Ga.  412. 

[a J  The  Reason  and  an  Illustration. 
A  debtor  gives  a  deed  to  land  to  se- 
cure an  usurious  debt.  Ejectment  is 
brought  and  usury  pleaded  to  avoid  the 
deed.  Objection  "that  the  plea  did  not 
set  out  the  usury  with  the  amplification 
and  minuteness"  required  by  statute. 
The  objection  was  held  "untenable, 
for  the  section  referred  to  applies  to 
pleas  in  a  different  class  of  actions, 
those  for  money,  where  precise  amounts 
are  material.  Here  the  bare  fact  of 
usury  was  sufiicient  to  defeat  the 
deed."  Carswell  v.  Hartridge,  55  Ga. 
412. 

39.  Jaques  r.  Stewart,  81  Ga.  81,  6 
S.  E.  815. 

40.  Jaques  r.  Stewart,  81  Ga.  81,  6 
S.  E.  815. 

41.  Jaques  f.  Stewart,  81  Ga.  81,  6 
S.  E.  815. 
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5.  Verification.  —  Statutes  in  some  states  require  that  the  plea  of 
usury  be  interposed  under  oath,*-  in  which  event  the  court  may  refuse 
to  permit  a  plea  to  be  filed  Avhich  does  not  comply  therewith.*^ 

D.  Objections  and  Waiver  of  Defects.  —  A  demurrer  **  or  motion 
to  strike*^  is  a  proper  remedy  where  the  plea  of  usury  is  substantially 
defective.  Any  objection  to  the  sufficiency  of  the  plea  must  be  made 
within  the  time  prescribed  by  law  and  before  issue  is  joined  thereon, 
otherwise  defects  therein  will  be  considered  to  have  been  waived.*'' 

E.  Eeplication  or  Keply.  —  1.  In  General.*^  —  In  an  otherwise 
proper  case  the  plaintiff  may,*^  and  sometimes  must,*'  file  a  replication 
to  a  plea  of  usury,  verifying  his  pleading  by  his  own  oath,^"  or,  if  knowl- 
edge of  the  contents  thereof  rests  with  some  prior  party  to  the  note,  the 
replication  may  be  verified  by  the  oath  of  such  prior  party .^^ 

2.  Form  and  Sufficiency.  —  The  replication  must  cover  the  whole 
plea,^^  but  need  not  go  further.^^    The  rule  that  a  replication  which 


42.  See  the  statutes  and  Stephenson 
V.  Landis,  14  Lea  (Tenn.)  433;  Cheek  v. 
Merchants'  Nat.  Bank,  10  Heisk. 
(Tenn.)  618;  Krause  v.  Pope,  78  Tex. 
478,  14  S.  W.  616;  Bomer  V.  Smith 
(Tex.    Civ.   App.),    195    S.   W.   964. 

43.  Cheek  v.  Merchants '  Nat.  Bank, 
10  Heisk.   (Tenn.)   618. 

44.  Schnitzer  v.  Schaefer,  10  App. 
Div.  173,  41  N.  Y.  Supp.  908;  Dail  & 
Bro.  V.  Harper,  83  N.  C.  4. 

45.  Ga.  —  Culver  v.  Wood  &  Bro., 
138  Ga.  60,  74  S.  E.  790;  Hawkins  v. 
Americus  Nat.  Bldg.  &  L.  Assn.,  96 
Ga.  206,  22  S.  E.  711.  Ky.  — Wilson  v. 
Donaldson,  18  Ky,  L.  Eep.  932,  38  S. 
W.  897.  N.  J.  —  Copperthwait  v.  Dum- 
mer,  18  N.  J.  L.  258. 

[a]  An  oral  motion  to  strike  a  de- 
fective plea  declared  sufficient  in  Cul- 
ver V.  Wood  &  Bro.,  138  Ga.  60,  74  S. 
E.  790. 

46.  Siesal  &  Bro.  v.  Harris,  48  Ga. 
652. 

47.  Replications,  generally,  see  the 
title   "Replication  and  Reply." 

48.  Nettleton  v.  Billings,  17  N.  H. 
453. 

[a]  But  when  the  defendant  offers 
to  verify  a  plea  of  usury  by  his  oath, 
the  plaintiff  cannot  reply  new  matter, 
nor  traverse  the  matter  alleged  in  the 
plea,  and  tender  an  issue  to  the  jury, 
nor  conclude  with  a  general  verifica- 
tion. Nettleton  v.  Billings,  17  N.  H. 
453. 

49.  Building  &  L.  Assn.  v.  Westfall, 
55  W.  Va.  305,  47  S.  E.  74. 

[a]  Where  statutes  declare  that 
new  matter  in  the  answer  not  contro- 
verted   in   the   reply  shall  be   taken  as 
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true,  a  defense  of  usury  must  be  met 
by  replication,  being  considered  new 
matter  within  the  meaning  of  the 
statute.  Babcock  v.  Farmers'  &  Drov- 
ers' Bank,  46  Kan.  548,  26  Pae.  1037. 

[b]  Where  the  statute  requires  a 
reply  only  to  a  set-off  or  counterclaim, 
a  reply  is  unnecessary  to  an  answer 
setting  up  usury,  as  a  defense,  even 
though  it  is  denominated  a  counter- 
claim in  the  answer.  True  v.  Triplett, 
4  Mete.   (Ky.)    57. 

[c]  Statute  of  limitations  must  be 
set  up  by  replication.  Wells  v.  Robin- 
son, 53  Vt.  202. 

50.  Briggs  V.  Sholes,  19  N.  H.  453; 
Nettleton  v.  Billings,  17  N.  H.  453. 

51.  Nettleton  v.  Billings,  17  N.  H, 
453. 

fa]  "The  party  charged  in  the  plea 
with  having  taken  the  excessive  inter- 
est" is  a  proper  person  to  verify  the 
replication.  Briggs  v.  Sholes,  19  N.  H. 
453. 

[b]  A  statute  permitting  the  cred- 
itor, by  his  own  oath,  to  avoid  the 
plea,  means  the  person  "who  stood  in 
the  position  of  creditor  at  the  time 
the  usury  is  alleged  to  have  been  tak- 
en or  secured."  Briggs  v.  Sholes,  19 
N.  H.  453. 

52.  Wright  v.  Minter,  2  Stew.  (Ala.) 
453;  Darling  v.  Homer,  16  Mass.  288. 

[a]  The  replication  is  sufficient  if 
it  deny  the  corrupt  intent  to  effect  an 
usurious  loan.  Case  v.  Bennett,  54  N. 
J.  Eq.  97,  33  Atl.  248. 

53.  Darling  r.  Homer,  16  Mass.  288. 

[a]  An  Illustration.  —  Under  a  stat- 
ute making  usury  a  defense  where 
usurious    interest    is    reserved    or    se- 
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concludes  to  the  country  must  be  as  broad  as  the  plea,^*  applies  to  rep- 
lications to  a  plea  of  usury.^^  Statutes  prescribing  the  form  and  con- 
tents of  the  replication  to  a  plea  of  usury  must  be  followed.^" 

F.  Trial.  —  A  defendant  relying  upon  the  defense  of  usury  is  gen- 
erally entitled  to  open  and  close,"  and  this  right  may  be  asserted  for 
the  first  time  after  the  evidence  is  in  and  before  argument  to  the  jury.^^ 
The  presence  or  absence  of  an  intent  to  violate  the  usury  law  is  a  mat- 
ter to  be  determined  by  the  jury,^^  unless  it  clearly  appears  from  the 
instrument  in  suit  that  the  contract  was  infected  with  usury,^°  or  there 
is  no  dispute  as  to  the  facts.®^  On  the  other  hand  what  constitutes  usury 
must  be  determined  by  the  court.^-  The  verdict  need  not  expressly  de- 
clare the  transaction  usurious  where  it  finds  facts  which  in  law  render 
it  such.^^ 

G.  Costs.®* —  Generally  costs  are  awarded  to  a  defendant  who  estab- 
lishes the  defense  of  usury  although  the  plaintiff  may  only  be  thereby 
restricted  in  the  amount  of  his  recovery,^^  j^  gome  jurisdictions  this 
rule  only  extends  to  the  costs  incident  to  the  litigation  over  the  question 


cured  by  the  contract,  and  where  such 
interest  has  been  received,  a  plea  set- 
ting up  that  such  interest  was  re- 
served and  secured  is  met  by  a  repli- 
cation denying  these  allegations.  It 
was  not  necessary  for  the  reply  to  go 
further  and  aver  that  such  interest  had 
not  been  received.  Darling  v.  Homer, 
16  Mass.  288. 

54.  See  the  title  "Replication  and 
Reply." 

55.  Wright  €.  Minter,  2  Stew.  (Ala.) 
453. 

[a]  An  Illustration.  —  To  a  plea 
that  "the  consideration  of  the  note" 
was  usurious  the  replication  averred 
that  "it  was  not  agreed  by  and  be- 
tween the  plaintiff  and  defendant 's 
principal  that  more  than  legal  interest 
should  be  reserved."  *  *  *  "Under  the 
plea,  the  consideration  *  *  *  may  be 
inquired  into,  for  the  purpose  of  prov- 
ing it  to  be  usurious,  no  matter  from 
whom  that  consideration  passed,  or 
how  it  arose.  By  the  replication,  this 
investigation  is  narrowed  down  to  the 
inquiry,  'did  the  plaintiff  and  Elliott 
mutually  agree  that  usury  should  be 
reserved?'  "  Wright  v.  Minter,  2  Stew. 
(Ala.)   453. 

56.  Briggs  v.  Sholes,  19  N.  H.  453; 
Tappan  v.  Sargeant,  14  N.  H.  299. 

57.  Suiter  v.  Park  Nat.  Bank,  35 
Neb.  372,  53  N.  W.  205;  Sammons  & 
Piercy's  Exrs.  r.  Hawver,  25  W.  Va. 
678.  See  generally,  the  title  "Opening 
and  Closing." 


58.  Sammons  &  Piercy's  Exrs.  t>. 
Hawver,  25  W.  Va.  678. 

59.  Conn.  —  Douglass  v.  Boulevard 
Co.,  91  Conn.  601,  TOO  Atl.  1067.  Ga. 
Fulwood  V.  Leitch,  7  Ga.  App.  359,  66 
S.  E.  987.  Ind.  — Vail  v.  Heustis,  14 
Ind.  607.  Minn.  —  Banning  r.  Hall,  70 
Minn.  89,  72  N.  W.  817.  Mass.  —  Train 
V,  Collins,  2  Pick.  145.  N.  Y.  — Catlin 
V.  Gunter,  11  N.  Y.  368,  62  Am.  Dee. 
113.  Okla.  —  Deming  Inv.  Co.  v.  Grigs- 
by,  163  Pac.  530.  Tenn.  —  Richmond  v. 
Wagnon,  5  Humph.  571.  Va.  —  Brum- 
mel  &  Co,  V.  Enders,  Sutton  &  Co.,  18 
Gratt.  (59  Va.)  873. 

60.  Woolsey  v.  Jones,  84  Ala.  88,  4 
So.  190;  Deming  Inv.  Co.  v.  Grigsby 
(Okla.),  163  Pac.  530. 

61.  Minn.  —  Rantala  v.  Haish,  132 
Minn.  323,  156  N.  W.  666.  Vt.  —  Ham- 
mond's Admr.  v.  Smith,  17  Vt.  231. 
Wis.  —  Grant  v.  Merrill,  36  Wis.  390. 

62.  Brummel  &  Co.  v.  Enders,  Sut- 
ton &  Co.,  18  Gratt.  (59  Va.)  873; 
Steptoe's  Admrs.  v.  Harvey's  Exrs.,  7 
Leigh  (34  Va.)    501. 

63.  Warren  v.  Coombs,  20  Me.  144. 

64.  See  generally  the  title  "Costs." 

65.  Ala.  —  Black  v.  Hightower,  30 
Ala.  317.  la.  —  Lombard  v.  Gregory,  81 
Iowa  569,  47  N.  W.  298.  Me. —  Brad- 
ford V.  Fuller,  33  Me.  176.  Mo.  — Mit- 
chell V.  Griffith,  22  Mo.  515.  Neb. 
Montgomery  v.  Albion  Nat.  Bank,  50 
Neb.  652,  70  N.  W.  239.  N.  J.  —  Pond 
V.  Causdell,  23  N.  J.  Eq.  181.  S.  C— Al- 
len V.  Petty,  58  S,  C.  240,  36  S.  E.  586. 
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of  usury, ^^  while  in  others  the  rule  is  applied  without  this  limitation.^'' 

II.  ACTIONS  TO  RECOVER  USURIOUS  PAYMENTS  AND 
PLEDGES.  —  A.  Form  op  Action.  —  The  usual  form  of  action  to  re- 
cover money  paid  usuriously  is  assumpsit,®^  but  actions  on  the  case,^® 
and  in  debt''"  have  been  sustained,  as  has  also  a  bill  in  equity.'^  Where 
a  statute  provides  a  remedy  for  the  recovery  of  usurious  payments 
made  that  remedy  is  exclusive.''^ 

Trover^^  or  replevin,^^  may,  in  an  otherwise  proper  ease,  be  employed 
to  recover  property  pledged  to  secure  an  usurious  debt. 

B.  Pleading.  —  The  complaint  must  show  a  cause  of  action  within 
the  provisions  of  local  statutes.''^  The  claim  asserted  must  be  set  forth 
with  a  reasonable  degree  of  definiteness,''''  stating  the  terms  of  the  con- 
tract and  the  amount  paid  thereunder,^^  unless  these  details  are  to  the 
plaintiff  unknown.''^ 

III.  ACTIONS  TO  RECOVER  PENALTIES  AND  FORFEIT- 
URES.'^ — A.  Prior  Demand.  —  Under  the  statutes  of  some  states  it 


Tenn.  —  Tyler  v.  Walker,  101  Tenn.  306, 
47  S.  W.  424. 

66.  Eonner  v.  Welcker,  99  Tenn. 
623,  42  S.  W.  439.  See  also  Ramsay  v. 
Warner,  97  Mass.  8,  where  it  was  held 
that  where  suit  was  brought  on  sev- 
eral noteSj  to  one  of  which  the  defense 
of  usury  was  established,  each  party 
should  recover  costs. 

67.  Montgomery  v.  Albion  Nat. 
Bank,  50  Neb.  652,  70  N.  W.  239,  where 
costs  were  allowed,  not  only  for  gen- 
eral expense  of  litigation,  but  for  ex- 
penses on  an  attachment  as  well. 

68.  111".  —  Richter  v.  Burdock,  257 
111.  410,  100  N.  E.  1063.  Ind.  — Baum 
V.  Thoms,  150  Ind.  378,  50  N.  E.  357, 
65  Am.  St.  Eep.  368.  Me.  — Webb  v. 
Wilshire,  19  Me.  406.  N.  H.  — Ossipee 
V.  Gafney,  56  N.  H.  352.  N.  J.  —  Weitz 
V.  Quigley,  88  N.  J.  L.  617,  97  Atl.  254. 
N.  Y.  —  Wheaton  v.  Hibbard,  20  Johns. 
290,  11  Am.  Dec.  284.  N.  C  — Cobb  v. 
Morgan,  83  N.  C.  211.  Vt.  — Blair  v. 
Ellsworth,  55  Vt.  415;  Nichols  v.  Bel- 
lows, 22  Vt.  581,  54  Am.  Dec.  85. 

See  generally  the  title  "Assump- 
sit." 

[a]  "The  -theory  of  the  common 
law  is  that  money  paid  usuriously  is 
had  and  received  by  the  lender  for  the 
use  of  the  borrower  under  an  implied 
promise  to  repay  it  to  him,  and  the 
form  of  action  is  assumpsit  for  the 
breach  of  this  implied  promise."  Weitz 
V.  Quigley,  88  N.  J.  L.  617,  97  Atl.  254. 

69.  Heath  v.  Page,  48  Pa.  130. 

70.  Houghton  v.  Stowell,  28  Me.  215. 
"It  may  often  be  maintained,  when 
assumpsit    might    also    be    maintained. 
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The  distinction  between  debt  and  as- 
sumpsit is,  that  debt  is  founded  upon 
the  contract,  or  statute  liability,  and 
assumpsit  upon  the  promise." 

71.  Thompson  v.  Ware,  8  B.  Mon. 
(Ky.)  26;  Ross  v.  Ross,  3  Mete.  (Ky.) 
274;  Lorentz  v.  Pinnell,  55  W.  Va.  114, 
46  N.  E.  796.  "It  seems  to  be  well  set- 
tled that  a  debtor  paying  usurious  inter- 
est has  a  right  to  recover  it  back  in 
equity   as  well  as   in  law." 

72.  Wiley  v.  Yale,  1  Mete.  (Mass.) 
553. 

73.  Braynard  t?.  Hoppock,  7  Bosw. 
(N.  Y.)  157. 

74.  Johnson  v.  Simmons,  61  Mo. 
App.  395. 

75.  See  the  statutes  and  Dunn  v, 
Moore,  26  Ohio  St.  641. 

[a]  An  Illustration.  —  Under  a  stat- 
ute_  (Mo.  Rev.  St.,  1909,  §  7182)  pro- 
viding  for  the  recovery  of  "all  sums 
of  money  paid  in  excess  of  the  princi- 
pal and  legal  rate  of  interest  of  any 
loan"  it  is  not  enough  to  allege  that 
the  defendant  charged  and  exacted 
usury.  Whitworth  v.  Davey  (Mo,  App.), 
185  S.  W.  241. 

76.  King  Bros.  &  Co.  v.  Moore,  147 
Ga.  43,  92  S.  E.  757;  Lee  v.  Stephen  A. 
Ryan  Co.,  142  Ga.  609,  83  S.  E.  272. 

77.  Ala.  —  Nance  v.  Gray,  143  Ala. 
234,  38  So.  916;  Stickney  v.  Moore,  108 
Ala.  590,  19  So.  76.  Ga.  — Lee  v.  Steph- 
en A.  Ryan  Co.,  142  Ga.  609,  83  S.  E. 
272.  Ind.  — Gilman  v.  Fultz,  37  Ind. 
App.  609,  77  N.  E.  746.  N.  C  — Mor- 
gan V.  First  Nat.  Bank,  93  N.  C.  352. 

78.  Jones  v.  Herndon,  29  N.  C.  79. 

79.  See  generally  the  title  "Penal- 
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is  a  necessary  prerequisite  to  an  action  to  recover  a  penalty  for  usury 
that  a  demand  he  made  upon  the  creditor,^"  while  in  other  jurisdictions 
no  such  demand  is  necessary.^^  "Where  the  law  does  not  require  a  par- 
ticular form  of  demand  it  is  sufficient  if  it  notify  the  lender  of  the  bor- 
rower's claim,^-  and  usually  a  substantial  compliance  with  the  statute 
is  sufficient.^'  The  demand  should  be  for  such  sum  as  the  party  is  en- 
titled to  recover  rather  than  the  amount  paid  in  excess  of  the  legal 
rate.^*  That  the  sum  claimed  therein  is  incorrectly  stated  does  not  viti- 
ate the  notice.*^ 

B.  By  Action.- — Debt  is  the  form  of  action  usually  employed  to 
recover  penalties  or  forfeitures  upon  usurious  loans,*®  though  in  some 
jurisdictions  either  debt  or  case  will  lie.'^ 

C.  By  Counterclaim.  —  Except  where  statutes  expressly  so  pro- 
vide,®* these  statutory  penalties  may  generally  be  recovered  only  in  a 
direct  action  and  not  by  way  of  counterclaim,^®  though  there  is  author- 
ity to  the  contrary.®" 

D.  Against  National  Banks.  —  State  courts  have  jurisdiction  of  an 
action  to  enforce  against  a  national  bank  the  penalty  prescribed  by 
federal  statutes,®^  but  have  no  jurisdiction  to  enforce  against  such  banks 
a  penalty  prescribed  by  state  statutes.'^ 


ties,  Forfeitures  and  Fines." 

80.  Boughton  r.  Bruce,  20  Wend. 
(X.  Y.)  234;  Citizens'  State  Bank  r. 
Strahan  (Okla.),  165  Pae.  189;  Mitchell 
V.  Clark,  52  Okla.  628,  152  Pae.  354. 

81.  Xewton  First  Nat.  Bank  t?. 
Turner,  3  Kan.  App.  352,  42  Pac.  936; 
Albany  v.  Abbott,   61   N.   H.   157. 

82.  Citizens'  State  Bank  r.  Strahan 
(Okla.),  165  Pac.  1S9;  Ardmore  State 
Bank  v.  Lee   (Okla.),  159  Pac.  903. 

83.  Citizens'  State  Bank  v.  Strahan 
(Okla.),  165  Pac.  189. 

84.  Bank  of  Tuttle  V.  Gordon 
(Okla.),  161  Pac.  1081. 

85.  Texmo  Cotton  Exchange  Bank  v. 
Liston  (Okla.),  160  Pae.  82;  Ardmore 
State  Bank  v.  Lee  (Okla.),  159  Pac. 
903,  T\-hcre  the  demand  was  for  a 
larger  sum  than  was  due. 

86.  Heath  v.  Cook,  7  Allen  (Mass.) 
59;  Smith  v.  Old  Dominion  Bldg.  &  L. 
Assn.,  119  N.  C.  249,  26  S.  E.  41.  See 
the  title  "Penalties,  Forfeitures  and 
Fines." 

87.  Phillips  V.  Bevans,  23  N.  J.  L. 
373. 

88.  See  the  statutes  and  Faison  v. 
Grandv.  126  N.  C.  827,  36  S.  E.  276, 
affirmed.  128  N.  C.  438,  38  S.  E.  897, 
83  Am.  St.  Rep.  693. 

89.  Idaho.  —  Cleveland  v.  Western 
Loan  etc.  Co.,  7  Idaho  477,  63  Pac,  885. 


Kan  —  Morrison  v.  State  Bank,  3  Kan. 
App.  201,  43  Pac.  441.  N.  T.— Caponigri 
r.  Altieri,  165  N.  Y.  255,  59  N.  E.  87.  S. 
C  — Porter  v.  Jefferies,  40  S.  C.  92,  18 
S.  E.  229.  Vt.  — Ewing  v.  Griswold, 
43  Vt.  400. 

90.  Atlanta  Sav.  Bank  v.  Spencer, 
107  Ga.  629,  33  S.  E.  878;  Divoll  f.  At- 
wood,  41  N.  H.  446. 

91.  U.  S.  — First  Nat.  Bank  v.  Mor- 
gan, 132  U.  S.  141,  10  Sup.  Ct.  37,  33 
L.  ed.  282.  Ark.  — Pickett  v.  Mer- 
chants' Nat.  Bank,  32  Ark.  346.  Minn. 
Endres  f.  First  Nat.  Bank,  66  Minn. 
257,  68  N.  W.  1092.  N.  C  — Morgan  v. 
First  Nat.  Bank,  93  N.  C.  352,  affirmed, 
132  IJ.  S.  141,  10  Sup.  Ct.  37,  33  L.  ed. 
2S2.  Pa. —  Lebanon  Nat.  Bank  v.  Kar- 
manv,  98  Pa.  65;  Gruber  f.  First  Nat. 
Bank,  87  Pa.  465.  Vt.  — Hill  v.  Na- 
tional Bank,  56  Vt.  582. 

Jurisdiction  of  state  courts  over  na- 
tional banks  generally,  see  4  Standard 
Proc.  7,  et  seq. 

92.  U.  S.  — Farmers'  &  M.  Nat. 
Bank  v.  Bearing,  91  U.  S.  29,  23  L.  ed. 
196.  Ala.  —  Slaughter  v.  First  Nat. 
Bank,  109  Ala.  157,  19  So.  430;  Flor- 
ence E.  E.  &  Imp.  Co.  V.  Chase  Nat. 
Bank.  106  Ala.  364,  17  So.  720.  Ark. 
Pickett  f.  Merchants'  Nat.  Bank,  32 
Ark.   346. 
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E,  The  CoMPiiAiNT.  —  The  complaint  must  set  forth  the  illegal  con- 
tract,^^  and  must  allege  -^hen,^*  and  to  whom,^=  the  payments  were 
made,  the  amount  thereof,*^  and  that  they  were  made  and  accepted  as 
a  usurious  payment.®'  Where  a  demand  for  the  return  of  the  usurious 
payments  is  necessary'®  the  complaint  must  allege  that  this  prerequisite 
has  been  performed.®® 

Against  a  national  bank  the  complaint  must  allege  that  the  defendant 
knowingly  received  an  usurious  rate  of  interest,  stating  the  same,^ 

IV.  EQUITABLE  RELIEF  AGAINST  USURY.— A.  Scope.— This 
discussion  excludes  equitable  relief  from  judgments  on  the  ground  of 
usury  which  is  fully  treated  elsewhere  in  this  work.^ 

B.  Jurisdiction.  —  In  the  exercise  of  its  general  jurisdiction  a  court 
of  equity  may,  in  an  otherwise  proper  case,  afford  relief  against  an 
usurious  transaction.^  There  must,  however,  be  present  some  distinct 
ground  of  equitable  jurisdiction,*  as  the  inadequacy  of  any  legal  rem- 
edy under  the  circumstances;^  the  mere  fact  that  the  transaction  in- 
volved is  usurious  is  not  enough.'^  Where  the  complainant  has  an  ade- 
quate remedy  at  law  equity  will  not  interfere.'^ 

C.  Conditions  Precedent.  —  It  is  a  general  rule  that  the  complain- 
ant must  have  tendered  the  amount  lawfully  due  or  allege  his  willing- 
ness to  pay  the  same.^ 


93.  Livermore  v.  Boswell,  4  Mass. 
437. 

94.  Western  Bank  &  T.  Co.  v.  Og- 
den,  42  Tex.  Civ.  App.  465,  93  S.  W. 
1102. 

95.  Western  Bank  &  Trust  Co.  r. 
Ogden,  42  Tex.  Civ.  App.  465,  93  S.  W. 
1102. 

96.  Gillam  v.  Life  Ins.  Co.,  121  N. 
C.  369,  28  S.  E.  470;  Lomax  v.  Haskell 
First  Nat.  Bank  (Tex.  Civ.  App.),  39 
S.  W.  655. 

97.  Gillam  v.  Life  Ins.  Co.,  121  N. 
C.  369,  28  S.  E.  470,  allegation  of  over- 
payment of  interest  by  mistake. 

98.  See   supra,   III,   A. 

99.  Mitchell  v.  Clark,  52  Okla.  628, 
152  Pac.   354. 

1.  Ala.  —  Slaughter  v.  First  Nat. 
Bank,  109  Ala.  157,  19  So.  430.  Ky. 
Henderson  Xat.  Bank  v.  Alves,  91  Kv. 
142,  15  S.  W.  132.  Neb.  — Ord  Nat. 
Bank  v.  Wells,  43  Neb.  550,  61  N.  W. 
692.  N.  C.  —  Morean  f.  First  Nat. 
Bank,  93  N.  C.  352.  Pa.  — Lebanon 
Nat.  Bank  f.  Karmany,  98  Pa.  65. 
Tex.  —  Lomax  v.  Haskell  First  Nat. 
Bank   (Tex.  Civ.  App.),  39  S.  W.  655. 

2.  See   15  Standard  Proc.   306. 

3.  Woodworth  v.  Huntoon,  40  111. 
131,  89  Am.  Dec.  340;  Rorer  f.  Hol- 
eton  Nat.  Bldg.  etc.  Assn.,  55  W.  Va. 
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255,  46  S.  E.  1018,  104  Am.  St.  Eep. 
993. 

[a]  Where  accounting  involved  is 
long  and  complicated  a  court  of  equity 
will  taken  jurisdiction.  McLaren  v. 
Steapp,  1  Ga.  376. 

Recovery  of  usurious  payments,  see 
supra,  II,  A. 

4.  Ala.  —  Security  Loan  Assn.  v. 
Lake,  69  Ala.  456.  Ga.  — Collins  v. 
Clayton,  53  Ga.  649.  HI.  —  Woodworth 
v.  Huntoon,  40  111.  131,  89  Am.  Dec.  340. 
Kan.  — Waite  v.  Ballou,  19  Kan.  601. 
Va.  —  Cabaness  v.  Matthews,  2  Gratt. 
(43  Va.)   325. 

5.  Ala.  —  Jones  v.  Watkins,  1  Stew. 
81.  Ga. —  Collins  v.  Clayton,  53  Ga. 
649.  Miss.  —  Kelly  v.  Weaver,  37  Miss. 
631.  N.  C.  —  Meroney  v.  Atlanta  Nat. 
Bldg.  etc.  Assn.,  112  N.  C.  842,  17  S.  E. 
637. 

6.  Grove  v.  Great  Northern  Loan 
Co.,  17  N.  D.  352,  116  N.  W.  345,  138 
Am.  St.  Rep.  707. 

7.  Palmer  v.  Jones,  69  Hun  240,  23 
N.  Y.  Supp.  584,  53  N.  Y.  St.  355; 
Armstrong  v.  Gibson,  31  Wis.  61,  11 
Am.  Dec.  599. 

8.  Ala.  —  Hawkins  v.  Pearson,  96 
Ala.  369,  11  So.  304.  Ga.  — Dotterer  v. 
Freeman,  88  Ga.  479,  14  S.  E.  863. 
N.  C.  —  Gore  v.  Lewis,  109  N.  C.  539, 
13  S.  E.   909;     Beard  v.  Bingham,   76 
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D.  Bill  or  Petition.  —  The  bill  or  petition  in  a  suit  to  cancel  an 
obligation  on  the  ground  that  so  much  as  remains  unpaid  is  usurious 
and  invalid,  must  unequivocally  show  that  the  valid  portion  has  been 
paid,^  or  that  the  obligor  is  willing  and  presently  offers  to  pay  what- 
ever balance  of  principal  and  valid  interest  remains  unpaid.^"  The 
terms  and  character  of  the  agreement/^  the  amount  of  the  usurious 
charge,^-  an  intent  to  violate  the  usury  law,"  and  the  facts  attending 
the  exacting  and  paying  of  the  illegal  rate/*  in  addition  to  facts  which 
will  warrant  the  interposition  of  a  court  of  equity,  as  the  lack  of  an  ade- 
quate remedy  at  law/^  must  be  alleged. 

Where  the  transaction  is  governed  by  a  foreign  law,  such  law  must  be 
pleaded  as  any  other  fact.^^  The  bill  need  not  specifically  pray  for  the 
relief  to  which  the  complainant  is.  under  the  statute,  entitled.^^ 

V.  PROSECUTIONS  FOR  USURY. —  An  indictment  or  informa- 
tion for  usury  must  contain  all  the  statutory  elements  of  the  offense 
and  if  it  does  so  is  usually  sufficient. ^^  Generally,  however,  the  time,^' 
place,^°  and  terms-^  of  the  usurious  agreement,  and  the  amount  of  usury 


N.  C.  285.  Tex.  —  Garden  v.  Short  (Tex. 
Civ.  App.),  31  S.  W,  246.  Vt.  — Mc- 
Daniels  v.  Barnum,  5  Vt.  279. 

fa]  When  defendants  seek  affirm- 
ative relief  the  same  rule  is  enforced 
against  them.  Hudnit  v.  Xash,  16  N. 
J.  Eq.  550;     Shed  r.  Garfield.  5  Vt.  39. 

[b]  In  suit  for  relief  only  from  il- 
legal excess,  amount  lawfully  due  hav- 
ing been  paid,  no  tender  is  required. 
Mullen   f.   Eussell,   46   Iowa  3S6. 

9.  King  Bros.  &  Co.  f.  Moore,  147 
Ga.  43,  92  S.  E.  757;  Peacock  v.  Terry, 
9  Ga.  137. 

10.  Ala.  —  Security  Loan  Assn.  t\ 
Lake,  69  Ala.  456;  Miller  t\  Bates,  35 
Ala.  5S0.  Ga.  —  Peacock  f.  Terry,  9 
Ga.  137.  111.  —  Woodworth  f.  Huntoon, 
40  111.  131,  S9  Am.  Dec.  340.  Ohio. 
Rains  v.  Scott,  13  Ohio  107.  Tex. 
Malonev  tr.  Eaheart,  SI  Tex.  2S1,  16 
S.  W.  i030;  Spann  f.  Sterns,  Admrs., 
18  Tex.  556.  Wis.  — Draper  f.  Emer- 
son, 22  Wis.  147. 

See  supra,  IV,  C. 

[a]  Averment  of  a  tender  or  bring- 
ing money  into  court  is  unnecessary 
when  the  bill  contains  such  an  allega- 
tion. Security  Loan  Assn.  r.  Lake,  69 
Ala.  456. 

11.  Ala.  —  May  v.  Folsom,  113  Ala. 
19S,  20  So.  9S4;  '  Security  Loan  Assn. 
f.  Lake,  69  Ala.  456.  Ga.  — Whatlev 
r.  Barker,  79  Ga.  790,  4  S.  E.  3S7. 
N.  Y.  —  Chapuis  v.  Mathot,  91  Hun 
565,  36  X.  Y.  Supp.  S35;  Mvers  r. 
Wheeler,  24  App.  Diy.  327.  4S'  X.  Y. 
Supp.  611.  N.  C  — Churchill  r.  Turn- 
age,  122  X.  C.  426,  30  S.  E.  122. 


12.  Miller  r.  Graham,  196- Ala.  230, 
72  So.  87;  May  v.  Folsom,  113  Ala. 
198,  20  So.  9S4;  Security  Loan  Assn. 
V.  Lake,  69  Ala.  456;  Xeurath  r.  Hecht, 
62  Md.  221. 

13.  Chapuis  f.  Mathot,  91  Hun  565, 
36  X.  Y.  Supp.  835. 

14.  Miller  v.  Graham,  196  Ala.  230, 
72  So.  87. 

15.  Morse  f.  Hovev,  9  Paige  (X. 
Y.)  197. 

16.  Klinck  v.  Price,  4  W.  Va.  4,  6 
Am.  Eep.  268. 

17.  Davis  r.  Demming,  12  W.  Va. 
246. 

18.  Ind.  — Marble  v.  State,  13  Ind. 
362.  Mass.  —  Com.  c.  Morris,  176  Mass. 
19,  56  X.  E.  896.  Mo.  —  State  i". 
Haney,  130  Mo.  App.  95,  108  S.  W. 
1080. 

[a]  Evidence  need  not  be  pleaded. 
State  V.  Hanev,  130  Mo.  App.  95,  108 
S.  W.  lOSO. 

[b]  The  particulars  of  the  offense 
need  not  be  set  forth  with  more  defin- 
iteness  and  certainty  than  is  employed 
in  the  statute  creating  the  same.  State 
r.  Haney,  130  :\Io.  App.  95.  lOS  S.  W. 
lOSO.  See  the  title  "Indictment  and 
Information." 

19.  Com.  V.  Harrington,  3  Pick. 
(Mass.)   26. 

20.  State  t\  Williams,  4  Ind.  234,  58 
Am.  Dec.   627. 

21.  People  r.  Hubbard,  10  Misc.  104, 
31  X.  Y.  Supp.  114. 

[a]      Where  the  offense  consists  in 
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taken,"  must  be  alleged.  A  corrupt  or  usurious  intent  must  also  be  al- 
leged,-^ unless,  under  the  local  statute,  the  criminality  of  the  act  does 
not  depend  upon  the  intent.^* 


taking  illegal  interest  rather  than  con- 
tracting to  receive  or  exact  it,  the 
contract  becomes  a  matter  of  induce- 
ment rather  than  substance  and  need 
not  be  set  forth  with  that  particular- 
ity required  where  such  an  agreement 
constitutes  the  gist  of  the  offense.  Gil- 
lespie V.  State,  6  Humph.  (Tenn.)  164. 
22.  Merriman  ;;.  State,  6  Blackf. 
(Ind.)  449. 


[a]  Where  the  amount  is  ascertain- 
able by  computation  from  facts  alleged, 
an  allegation  of  the  amount  in  terms 
is  unnecessary.  State  v.  Tappan,  15 
N.  H.  91. 

23.  Block   V.   State,   14   Ind.   425. 

24.  State  v.  Haney,  130  Mo.  App. 
95,  108  S.  W.  1080. 


VACATING  JUDGMENTS.— See  Decrees;  Judgments. 


VACATION. — See  Courts;  Judicial  Officers;  and  the  index  to  this 

work. 
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VAGRANCY 

By  The  Editorial  Staff. 


I.      IN   GENERAL,  527 

n.     INDICTMENT,   INFORMATION  OR   COMPLAINT,   527 

in.     TRIAL,  528 

IV.     SENTENCE,  528 

CROSS-REFERENCES : 
Disorderly  Conduct;  Prostitution; 

Review. 

Right  to  trial  by  jury  in  prosecution  for,  see  16  Standard  Proc,  856, 
910. 

I.  IN  GENERAL. — Vagrancy  is  a  statuory,  not  a  common  law,  of- 
fense.^ 

n.  INDICTMENT,  INFORMATION  OR  COMPLAINT.  —  An  in- 
dictment, information  or  complaint  for  vagrancy  must  be  drawn  in  ac- 
cordance with  the  general  rules  elsewhere  treated.^  The  charge  must 
come  within  the  statute  defining  vagrancy,^  and  as  a  general  rule  is 


1.  Forbes'  Case,  11  Abb.  Pr.  (N. 
Y.)  52,  19  How.  Pr.  457,  4  Park.  Cr. 
«11. 

2.  See  generally  the  title  "Indict- 
ment and  Information;"  and  People  v. 
Lester,  207  111.  App.  111. 

[a]  Joinder  of  Charges.  —  It  does 
not  vitiate  an  indictment  if  in  separate 
counts  it  joins  charges  under  different 
subdivisions  of  the  section  of  the  stat- 
ute defining  vagrancy.  Brannon  v. 
State,  12  Ala.  App.  189,  67  So.  634. 
See  also  Boggess  v.  State,  15  Okla. 
Crim.    223,    175    Pac.    946. 

[b]  A  grammatical  error  which  does 
not  change  the  meaning  of  the  charge, 
such  as,  on  a  certain  day,  defendant 
"w  known  to  be  a  thief,"  does  not 
vitiate  the  information.  People  v. 
Wolf,  199  HI.  App.  445. 


[c]  Redundancy.  —  An  information 
is  not  rendered  defective  by  using  a 
redundant  expression  of  the  statute 
which  defines  the  offense.  People  V. 
Wolf,  199  111.   App.  445. 

[d]  Waiver.  —  A  defect  in  an  in- 
formation for  vagrancy  which  does  not 
go  to  the  merits  of  the  case  on  the 
question  of  guilt  or  innocence,  such  as 
a  failure  to  allege  the  place  or  places 
defendant  is  charged  with  having  been 
found  prowling  around,  is  waived  by 
failure  to  move  to  quash  the  informa- 
tion. People  V.  Wolf,  199  111.  App. 
445. 

3.  State  V.  Custer,  65  N.  C.  339; 
Edwards  r.  State,  71  Tex.  Crim.  405, 
160  S.   W.  80. 

[a]  Every  word  of  the  statute  de- 
fining and  describing  the  class  of  vag- 
rants    within     which     the     defendant 
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sufficient  when  stated  in  the  words  of  the  statute,*  but  a  more  particular 
statement  of  the  facts  is  often  necessary  in  order  to  charge  all  the  es- 
sential elements  of  the  offense,"  e.  g.,  that  the  defendant  committed  the 
acts  charged  on  a  day  certain  and  for  some  time  previous  thereto,®  or 
at  divers  times  between  two  certain  days;^  that  the  defendant  is  an 
able-bodied  man  and  was  able  to  work,®  and  that  the  defendant  is  a 
male  person.'  But  it  is  not  necessary  to  state  evidentiary  matters.^" 

III.  TRIAL.  —  Unless  he  pleads  guilty,"  the  accused  may  be  com- 
mitted for  vagrancy  only  after  a  trial  and  conviction."  The  instruc- 
tions to  the  jury  must  be  in  accord  with  the  law,"  and  otherwise  eon- 
form  to  the  general  rules  elsewhere  treated  ;^*  and  the  same  is  true  as 
to  the  verdict." 

IV.  SENTENCE.^'  —  A  sentence  or  commitment  for  vagrancy  is  gen- 
erally sufficient  which  follows  in  substance  the  terms  of  the  statute  re- 
lating thereto."   It  should  state  that  the  defendant  was  duly  convicted 


comes,  is  material  and  important.  Ex 
parte  McCarthy,  72  Cal.  384,  14  Pac. 
96;  Forbes'  Case,  11  Abb.  Pr.  (N.  Y.) 
52,  19  How.  Pr.  457,  4  Park.  Cr.  611. 

4.  Taylor  f.  State,  100  Ala.  68,  14 
So.  875;  Armstead  v.  State,  11  Okla. 
Cr.  649,  150  Pac.  611.  See  generally 
12  Standard  Proc.  437,  447. 

[a]  When  substantially  in  the  lan- 
guage of  the  statute,  in  the  absence  of 
an  objection  or  demand  for  bill  of 
particulars,  it  is  sufficient.  People  v. 
Wolf,  199  111.  App.  445;  People  v. 
Martin,   192   111.   App.  485. 

5.  Armstead  v.  State,  11  Okla.  Cr. 
649,  150  Pac.  511. 

6.  Armstead  v.  State,  11  Okla.  Cr. 
649,  150  Pac.  511. 

7.  Com.  V.  Sullivan,  5  Allen  (Mass.) 
511. 

[a]  On  a  certain  day,  for  example: 
"Heretofore,  to-wit,  on  the  3rd  day  of 
May,  A.  D.  1914,"  under  some  stat- 
utes, is  sufficient.  People  v.  Wolf,  199 
111.  App.  445.' 

8.  Armstead  v.  State,  11  Okla.  Cr. 
649,  150  Pac.  511. 

9.  Ellis  V.  State,  65  Tex.  Crim.  480, 
145  S.  W.  339. 

[a]  Presumption  From  Name  of 
Defendant.  —  Where  the  only  indica- 
tion, in  an  information  for  vagrancy, 
that  the  defendant  is  a  man,  is  the  al- 
legation that  he  is  named  "Jim,"  the 
information     does    not    charge    an   of- 
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fense.      Ellis   v.    State,    65    Tex.    Crim. 
480,  145  S.  W.  339. 

10.  People  V.  Wolf,  199  HI.  App. 
445. 

11.  See  the  title  "Arraignment  and 
Plea." 

12.  Com.  V.  Kehoe,  11  Pa.  Co.  Ct. 
516. 

13.  See  Simmons  v.  State,  126  Ga. 
632,  55  S.  E.  479;  Harris  v.  State.  3 
Ga.  App.  447,  60  S.  E.  207. 

[a]  Invited  Error.  —  An  erroneous 
instruction  given  at  the  defendant's 
request  is  not  reversible  error.  Bran- 
non  V.  State,  12  Ala.  App.  189,  67  So. 
634. 

14.  See  the  title  "Instructions." 

15.  See  the-  title  "Verdict"  and 
State  f.  Preston,  4  Idaho  215,  38  Pac. 
694,  form  provided  by  statute  need  not 
be  followed. 

16.  See  generally  the  title  "Sen- 
tence and  Judgment." 

17.  Com.  V.  Supt.  House  of  Correc- 
tion, 23  Pa.  Dist.  815. 

[a]  Under  a  statute  which  requires 
one  sentenced  to  a  house  of  correction 
for  vagrancy  to  be  employed  at  certain 
labor,  the  commitment  need  not  use 
the  language  of  the  statute,  but  is  suf- 
ficient if  the  meaning  of  the  words 
used  is  that  the  defendant  be  required 
to  labor  during  his  term  of  confine- 
ment. Com.  V.  Supt.  House  of  Cor- 
rection, 23  Pa.  Dist.  815. 
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of  being  a  vaja:rant,"  and,  as  a  rule,  must  state  a  definite  period  during 
which  the  defendant  is  to  be  confined.^' 


18.  Grav's  Case,  11  Abb.  Pr.  (N. 
T.)   56,  4  Park.  Cr.  616. 

[a]  In  the  absence  of  a  record  the 
commitment  must  state,  in  addition  to 
the  fact  of  due  conviction  of  the  of- 
fense of  vaprancy,  the  grounds  on 
which   the  charge  was  based.    Forbes' 


Case,  11  Abb.  Pr.  (N.  Y.)  52,  19  How. 
Pr.  457,  4  Park.  Cr.  611. 

19.  Com.  f.  Kehoe,  11  Pa.  Co.  Ct. 
516. 

Aa  to  indeterminate  sentenceg,  spe 
the  statutes  and  the  title  "Sentence 
and  Judgment." 


VALUE. — See  Indictment   and  Information;   Jurisdiction; 
Jiistices  of  the  Peace;  Pleading. 
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For  further  references  and  cross-references,  see  the  index  to  this  work 
and  the  cross-references  throughout  this  title. 
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I.  NATURE  AND  SCOPE.  —  A  variance  within  the  contemplation 
of  the  present  article  may  arise  in  either  of  two  fundamentally  differ- 
ent ways.  It  may  proceed,  on  the  one  hand,  from  a  discrepancy  be- 
tween the  summons  or  similar  process  and  the  declaration,  complaint 
or  petition,^  or,  on  the  other,  from  a  failure  of  the  evidence  to  conform 
to  or  establish  the  allegations  of  the  pleading,^  and  if  in  this  latter 
class  of  cases  the  cause  of  action  remains  unproved  in  its  entire  scope 
and  meaning,  a  total  variance  amounting  to  a  failure  of  proof  exists.^ 

II.  CONFORMITY  TO  PROCESS.  —  A.  In  General.  —  1.  Rule 
Stated.  —  A  frequently  occurring  form  of  variance  which  the  law^  dis- 
countenances, consists  in  discrepancies  between  the  process  and  the 
pleading.  It  has  been  a  well  recognized  rule  of  procedure  that  the  two 
should  substantially  conform.  Under  the  former  practice,  the  require- 
ment necessitated  a  correspondence  between  the  declaration  and  the 
writ  upon  w^hich  it  was  based,*  and  the  rule  of  the  more  recent  proced- 
ure, based  on  similar  reasons,^  prohibits  prejudicial  variances  between 
the  complaint,  or  equivalent  pleading,  and  the  summons  or  other  initial 
process.^  Yet  not  every  discrepancy  between  the  process  and  pleading 


1.  See   infra,  II. 

2.  See  infra,  III. 

3.  See  infra,  III,  A,  1,  b. 

4.  U.  S.  —  Chirac  v.  Eeinicker,  11 
Wheat.  280,  '6  L.  ed.  474;  Duvall  v. 
Craig,  2  Wheat.  45,  4  L.  ed.  180;  Mc- 
Kenna  r.  Fisk,  1  How.  241,  11  L.  ed. 
117.  Ala.  —  Chapman  v.  Spence,  22 
Ala.  588;  Turner  v.  Brown,  9  Ala.  866. 
Ark.  —  Wilson  v.  Shannon,  6  Ark.  196; 
Stone  V.  Bennett,  4  Ark.  71.  111. —  Tol- 
edo, W.  &  W.  Rv.  Co.  i:  McLaughlin, 
63  111.  389;  Hoilev  v.  Knapp,  45  111. 
App.  372;  Weld  v.  Hubbard,  11  111.  573; 
Cruikshank  r.  Brown,  10  111.  75.  Ind. 
Barnes  v.  Tannehill,  7  Blackf.  604. 
Ky.  —  Eeading  v.  Hickman,  Sneed  216; 
White  f.  Walker,  1  Mon.  34.  Mich. 
Reeder  r.  Moore,  95  Mich.  594,  55  N. 
W.  436;  Smith  V.  Judge  of  Wayne 
Circuit,  27  Mich.  87.  Miss.  —  Pierce 
1".  Lacy,  23  Miss.  193.  Mo.  —  Jones  v. 
Cox,  7  Mo.  173;  Cato  v.  Hutson,  7  Mo. 
142.  N.  J.  —  Beardsley  v.  Southmavd, 
14  N.  J.  L.  534;  Bank  of  New  Bruns- 
wick v.  Arrowsmith,  9  X.  J.  L.  284. 
N.  Y.— Nichols  v.  Nichols,  10  Wend. 
629;  Clark  r.  Benton  Farmers'  Woolen 
Mfg.  Co.,  12  Wend.  218;  Henderson 
V.  Ballantine,  4  Cow.  549.  N.  C.  —  Gov- 
ernor r.  Horton,  5  N.  C.  212.  Pa. 
Pentz  V.  Pentz,  6  Pa.  Dist.  708.  R.  I. 
Slater  r.  Fehlberg,  24  R.  I.  574,  54  Atl. 
383.  Va.  —  Dabneys  v.  Knapp,  Pres- 
ton &  Co.,  2  Gratt.  (43  Va.)  354.  Eng. 
Pepper  v.  Whalley,  1  Bing.  N.  C.  71,  27 
E.  C.  L.   548,  131   Eng.   Reprint  1044; 


The  King  v.   Shakespeare,  10  East  83, 
103  Eng.  Reprint  707. 

[a]  "It  is  an  ancient,  reasonable 
and  sound  principle  of  the  common  law, 
that  the  declaration  should  be  con- 
formable to  the  writ,  and  in  the  lan- 
guage of  Lord  Coke,  must  not  be  either 
'narrower  or  broader.'  "  Bank  of  New 
Brunswick  f.  Arrowsmith,  9  N.  J.  L. 
284,  287. 

5.  Tuttle  V.  Smith,  6  Abb.  Pr.  (N. 
Y.)  329,  14  How.  Pr.  395;  Boington  V. 
Lapham,  14  How.  Pr.   (N.  Y.)   360. 

6.  Ala. — Ferguson  v.  George's  Exx., 
42  Ala.  135.  Colo. —  Atchison,  T.  & 
S.  F.  Ry.  Co.  V.  Nicholls,  8  Colo.  188, 
6  Pac.  512;  Smith  r.  Aurich,  6  Colo. 
388;  Rich  r.  Collins,  12  Colo.  App.  511, 
56  Pac.  207.  Conn. —  New  England 
Mfg.  Co.  V.  Starin,  60  Conn.  369,  22 
Atl.  953.  HI.  —  Schoonhoven  v.  Gott,  20 
III.  46,  71  Am.  Dec.  247.  Ind.  —  Vogel 
V.  Brown  Tp.,  112  Ind.  299,  14  N.  E, 
77,  2  Am.  St.  Rep.  187;  Hughes  v. 
Osborn,  42  Ind.  450.  la.  —  Holmes  v. 
Budd,  11  Iowa  186.  Kan.  —  Hoffman 
V.  Forslund,  6  Kan.  App.  352,  51  Pac. 
816.  Miss.  —  Railway  Co.  v.  Holding, 
69  Miss.  255,  13  So.  844,  30  Am.  St. 
Rep.  541.  Mo.  —  Hite  v.  Hunton,  20 
Mo.  285.  Neb.  —  Haskins  v.  Citizens' 
Bank,  12  Neb.  39,  10  N.  W.  466.  N.  H. 
Pitman  v.  Perkins,  28  N.  H.  90;  Colby 
r.  Dow,  18  N.  H.  557.  N.  J.  — Covle  v. 
Coyle,  26  N.  J.  L.  132.  N.  Y.  —  Mae- 
coun  V.  New  York  C.  &  H.  R.  R.  Co., 
50  N.  Y.  176;     Shaler  v.  Humphrey,  15 
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will  sustain  an  objection;'^  it  must  appear  that  injury  or  prejudice 
would  result  therefrom  to  the  defendant.^  But  in  certain  cases  preju- 
dice from  the  variance  will  be  conclusively  presumed.® 

2.  Variance  in  Respect  to  Particular  Matters.  —  Under  the  rule 
against  variances  between  the  process  and  the  pleading  based  thereon, 
it  is  essential  that  the  two  substantially  conform  not  only  as  to  the  na- 
ture and  form  of  the  action,"  but  as  well  in  respect  to  such  matters  as 


How.  Pr.  564;  Tuttle  v.  Smith,  6  Abb. 
Pr.  329,  14  How.  Pr.  395;  Bandman  v. 
Gamble,  4  E.  D.  Smith  463;  Goldstein 
f.  Marx,  73  App.  Div,  545,  77  N.  Y. 
Supp.  956.  N.  C  — Heath  v.  Morgan, 
117  N.  C.  504,  23  S.  E.  489;  Burrell  V. 
Hughes,  116  N.  C.  430,  21  S.  E.  971. 
Okla.  —  Kobiuson  v.  Peru  Plow  &  Wheel 
Co.,  1  Okla.  140,  31  Pac.  988.  S.  D. 
Bradey  v.  Mueller,  22  S.  D.  534,  118 
N.  W.  1035;  St.  Paul  Harvester  Co.  v. 
Forbreg,  2  S.  D.  357,  50  N.  W.  628; 
Berry  v.  Bingaman,  1  S.  D.  525,  47 
N.  W.  825.  Tex.  —  Maddox  v.  Craig, 
80  Tex.  600,  16  S.  W.  328;  Central  & 
M.  E.  Co.  V.  Morris,  68  Tex.  49,  3  S.  W, 
457;  Swain  v.  Mitchell,  27  Tex.  Civ. 
App.  62,  66  S.  W.  61.  W.  Va.  — Hoff- 
man V.  Bircher,  22  W.  Va.  537.  Wis. 
Fond  du  Lac  v.  Bonesteel,  22  Wis.  2j1; 
Waterhouse  v.  Freeman,  13  Wis,  339. 
Bag.  —  Pepper  v.  Whalley,  1  Bing.  N. 
Cas.  71,  27  E.  C.  L.  548,  131  Eng.  Ee- 
print  1044;   Ashworth  v.  Eyal,  1  Barn. 

6  Ad.  19,  20  E.  C.  L.  380,  109  Eng. 
Eepriut  694. 

[a]  Variance  between  bill  of  partic- 
ulars and  the  summons.  School  Dist. 
No.  67  v.  Vedder,  19  Kan.  525;  Hoff- 
man V.  Forslund,  6  Kan.  App.  352,  61 
Pac.  816;  Haskins  v.  Citizens'  Bank, 
12  Neb.  39,  10  N.  W.  466. 

7.  See  infra,  II,  B. 

8.  Colo.  — Eich  V.  Collins,  12  Colo. 
App.  511,  56  Pac.  207.  lU.  — Lyon  v. 
Crew  Levick  Co.,  63  111,  App.  329.  Ind. 
Vogel  V.  Brown  Tp.,  112  Ind.  299,  14 
N,  E,  77,  2  Am.  St,  Eep.  187;  Bloom- 
field  E.  Co.  V.  Burress,  82  Ind.  83; 
Hughes  V.  Osborn,  42  Ind.  450.  la. 
Woodruff  V.  Des  Moines  Ins.  Co.,  90 
Iowa  735,  57  N.  W,  592.  Mich.  —  Smith 
V.  Judge  of  Wayne  Circuit,  27  Mich, 
87.  Miss,  —  Alaijama  &  V,  E.  Co.  v. 
Bolding,  69  Miss.  255,  13  So.  844,  30 
Am,  St,  Eep,  541,    Mo.  —  Jones  v.  Cox, 

7  Mo.  173;  Cato  v.  Hutson,  7  Mo.  142. 
N.  Y.  —  Maceoun  v.  New  York  C,  & 
H.  E.  E.  Co,,  50  N.  Y.  176;  Brown  v. 
Eaton,  37  How.  Pr.  325;    Clark  v.  Ben- 
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ton  Farmers'  Woolen  Mfg.  Co.,  12 
Wend.  218;  Ball  v.  Bank  of  Utica,  6 
Cow,  70,  Ohio.  —  Hare  v.  Harrington, 
Wright  290,  S.  D.  — Bradey  v.  Muel- 
ler, 22  S.  D.  534,  118  N.  W.  1035; 
Berry  v.  Bingaman,  1  S.  D.  525,  47  N. 
W,  825,  Tenn.  —  Louisville,  N.  &  G. 
S.  E.  Co.  V.  Eeidmond,  11  Lea  205.  Tex. 
Central  &  M.  R.  Co.  v.  Morris,  68  Tex. 
49,  3  S.  W.  457,  Wis.  — Fond  du  Lac 
V.  Bonesteel,  22   Wis.   251. 

See  also  iJifra,  IT,  B,  1,  c,  (II),  (A) 
and  (B). 

9.  St.  Paul  Harvester  Co.  v.  For- 
breg,  2  S.  D.  357,  50  N.  W.  628. 

[a]  Notice  of  the  Consequences  of 
Failure  To  Answer,  —  Where  a  sum- 
mons, served  separate  from  the  com- 
plaint, contains  the  notice  that  if  de- 
fendant fail  to  answer  the  complaint, 
the  plaintiff  will  apply  to  the  court  for 
the  relief  demanded  in  the  complaint, 
and  the  complaint  states  only  a  cause 
of  action  in  which  the  summons  should 
have  contained  a  notice  that  upon  de- 
fendant's failure  to  answer  plaintiff 
will  take  judgment  against  him  for  a 
definite  sum,  it  will  be  conclusively 
presumed  that  defendant  is  prejudiced 
by  the  variance,  and  he  will  be  en- 
titled to  have  the  complaint  set  aside 
on  motion.  St.  Paul  Harvester  Co,  V. 
Forbreg,  2  S.  D.  357,  50  N.  W.  628. 

10.  Kan.  — School  Dist.  No.  67  v. 
Vedder,  19  Kan,  525;  Hoffman  v.  Fors- 
lund, 6  Kan,  App,  352,  51  Pac,  816. 
N,  H,  — Colby  V.  Dow,  18  N,  H.  557. 
N.  Y,  —  Bandman  v.  Gamble,  4  E.  D. 
Smith  463.  Tenn,  —  Watkins  v.  Kitt- 
rell,  3  Baxt.  38.  Wis.  — Fond  du  Lao 
V.  Bonesteel,  22  Wis.  251, 

[a]  Variance  as  to  the  Cause  of 
Action.  —  Kan.  —  School  Dist.  No.  67  v. 
Vedder,  19  Kan.  525.  N.  H,  — Colby  17. 
Dow,  18  N.  H.  557.  N.  Y,  —  Clark  v. 
Benton  Farmers'  Woolen  Mfg.  Co.,  12 
Wend.  218;  Bandman  v.  Gamble,  4 
E.  D.  Smith  463,  Tenu.  —  Watkins  «. 
Kittrell,  3  Baxt.  38. 
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the  venue;"  the  description  of  the  court  ;^-  the  parties  ;^^  the  "amount 


[b]  Variance  as  to  Form  of  Action. 

111.  —  Cruikshank  v.  Brown,  10  111.  75. 
N.  Y.  —  Kogers  v.  Eogers,  4  Johns.  485; 
Haviland  v.  Tuttle,  1  Sandf.  668.  R.  I. 
Slater  v.  Fehlberg,  24  E.  I.  574,  54  Atl. 
383.  Eng.  —  Ward  v.  Tummon,  1  Ad. 
&  El.  619,  28  E.  C.  L.  293,  110  Eng.  Re- 
print 1343;  Anderson  r.  Thomas,  9 
Bing.  678,  23  E.  C.  L.  757,  131  Eng. 
Reprint  768;  Reynolds  v.  Welsh,  1  C. 
M.  &  E.  580. 

[c]  Summons  or  process  in  an  action 
in  contract  and  the  declaration  in  tort. 
Fond  du  Lae  v.  Bonesteel,  22  Wis.  251. 

[d]  Trespass  and  Case. —  (1)  A 
material  variance  exists  where  the  pro- 
cess is  in  trespass  and  the  pleading  in 
case  or  vice  versa  (Toledo,  W.  &  W. 
Ry.  Co.  V.  McLaughlin,  63  111.  389; 
Smith  V.  Bradley,  1  How.  Fr.  [N.  Y.] 
244),  unless  (2)  tlie  distinction  between 
trespass  and  case  has  been  abolished  by 
statute  (New  York,  P.  &  N.  R.  Co.  v. 
Kellam's  Admr.,  85  Va.  851,  3  S.  E. 
703),  or  (3)  a  variance  in  such  eases 
is  obviated  bv  rules  of  practice.  Wells 
V.  Knight,  32  E.  I.  432,  80  Atl.  16; 
Adams  v.  Lorraine  Mfg.  Co.,  29  E.  I, 
333,  71  Atl.  180,  construing  sec.  246, 
Court  and  Practice  Act  1905. 

[e]  In  replevin  where  the  writ  is 
for  the  taking  and  unjust  detention  of 
property,  a  plaintiff  cannot  declare  for 
a  wrongful  detention  only.  Nichols  v. 
Nichols,  10  Wend.  (N.  Y.)  629, 

[f]  Admissions  Ijy  Appearance. 
Appearance  admits  the  regularity  of 
the  summons  and  its  service,  but  not 
the  identity  of  the  cause  of  action  in- 
dicated by  the  summons  with  that  set 
out  in  the  complaint.  Tuttle  i'.  Smith, 
6  Abb.  Pr.  (N.  Y.)  329,  14  How.  Pr. 
395. 

[g]  The  summons  must  control  the 
complaint  (1)  as  to  the  nature  of  the 
action.  Shafer  v.  Humphrev,  15  How. 
Pr.  (N.  Y.)  564;  Tuttle  i'.  Smith,  6 
Abb.  Pr.  (N.  Y.)  329,  14  How.  Pr.  395; 
Tilton  V.  Hamilton  Fire  Ins.  Co.,  14 
How.  Pr.  (N.  Y.)  363;  Ridder  v.  Whit- 
lock,  12  How.  Pr.  (N.  Y.)  208,  even 
when  they  are  served  together.  But 
see  Voorhies  v.  Scofield,  7  How.  Pr.  (N. 
Y.)  51;  Webb  r.  Mott,  6  How.  Pr.  (N. 
Y.)  439.  (2)  "To  hold  that  the  com- 
plaint should  control  the  summons,  in- 
stead of  the  latter  controlling  the  for- 


mer as  to  the  nature  of  an  action 
brought,  would  be  somewhat  like  mak- 
ing a  judgment  conform  to  the  execu- 
tion issued  on  it."  Ridder  v.  Whitloek, 
12  How.  Pr.  (N.  Y.)  208. 

11.  Clark  V.  Benton  Farmers'  Wool- 
en Mfg.  Co.,  12  Wend.  (N.  Y.)  218; 
Goldstein  v.  Marx,  73  App.  Div.  545, 
77  N.  Y.  Supp.  956;  Fisher  r.  Ogden, 
12  App.  Div.  602,  43  N.  Y.  Supp.  111. 

[a]  "The  mere  inadvertence  of  an 
attorney  in  naming  a  different  place  of 
trial  in  the  complaint  from  that  named 
in  the  summons  will  not  be  held  to 
effect  a  change  of  the  place  of  trial, 
provided  he  moves  promptly  in  the 
matter  to  correct  the  error,  and  does 
not  permit  his  adversary  to  act  upon 
the  assumption  that  the  change  "was 
intentional."  Goldstein  v.  Marx,  73 
App.  Div.  545,  77  N.  Y.  Supp.  956;  to 
same  effect  Fisher  ;;.  Ogden,  12  App. 
Div.  602,  43  N.  Y.  Supp.  111. 

[b]  The  complaint  controls  as  to  the 
place  of  trial  where  it  states  a  venue 
different  from  that  contained  in  th® 
summons.  Goldstein  v.  Marx,  73  App. 
Div.  545,  77  N.  Y.  Supp.  956;  Fisher 
v.  Ogden,  12  App.  Div.  602,  43  N.  Y. 
Supp.  111. 

12.  Conn.  —  New  England  Mfg.  Co. 
r.  Starin,  60  Conn.  36y,  22  Atl.  953. 
Ga.  —  Wolf  V.  Kennedy,  93  Ga.  219,  18 
S.  E.  433.  Ind.  — Hughes  v.  Osborn, 
42  Ind.  450.  Okla.  —  Robinson  v.  Peru 
Plow  &  Wheel  Co.,  1  Okla.  140,  31  Pac. 
988. 

[a]  Title  of  Court.  —  A  variance  be- 
tween the  summons  and  petition  as  tO 
the  title  of  the  court  is  cured  by  re- 
jecting as  surplusage  the  words  in  the 
petition  incorrectly  describing  the 
court.  Robuison  t".  Peru  Plow  &  Wheel 
Co.,  1  Okla.  140,  31  Pac.  988. 

13.  Ala.  —  Ferguson  v.  George's 
Exx.,  42  Ala.  135;  Chapman  v.  Spence, 
22  Ala.  588;  Turner  v.  Brown,  9  Ala. 
866.  111.  —  Schoonhoven  v.  Gott,  20  111. 
46,  71  Am.  Dec.  247.  MC  — Cato  r. 
Hutson,  7  Mo.  142.  Neb.  —  Haskins  r. 
Citizens'  Bank,  12  Neb.  39,  10  N.  W. 
466.  N.  Y.  —  Henderson  v.  Ballantine, 
4  Cow.  549.  N.  C.  —  Heath  v.  Morgan, 
117  N.  C.  504,  23  S.  E.  489;  Governor 
V.  Horton,  5  N.  C.  212.  W.  Va.  —  Hoff- 
man r.  Bircher,  22  W.  Ya.  537.  Eng. 
Rogers  v.  Jenkins,  1  Bos.  &  P.  383,  126 
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claimed/*  and  other -like  matters.^' 

B.  Objections  on  Ground  op  Variance.  —  1.  Manner  of  Making. 
a.  In  General.  —  The  practice  in  respect  to  objections  because  of  vari- 


Eng.  Reprint  966;  The  King  v.  Shake- 
speare, 10  East  83,  103  Eng.  Eeprint 
707. 

[a]  Variance  in  names  (1)  of  par- 
ties (Ala.  —  Ferguson  v.  George's  Exx.,, 
42  Ala.  135.  Ind.  —  Vogel  v.  Brown 
Tp.,  112  Ind.  299,  14  N.  E.  77,  2  Am. 
St.  Rep.  187.  Mo.  — Hite  v.  Hunton, 
20  Mo.  285.  Neb.  — Haskins  v.  Cit- 
izens' Bank,  12  Neb.  39,  10  N.  W.  466. 
Tex.  —  Maddox  v.  Craig,  80  Tex.  600, 
16  S.  W.  328;  Central  &  M.  E.  Co.  v. 
Morris,  68  Tex.  49,  3  S.  W.  457.  W.  Va. 
Hoffman  v.  Bircher,  22  "W.  "Va.  537) 
(2)  defendant.  Ark.  —  "Wilson  t;.  Shan- 
non, 6  Ark.  196.  111.  —  Sehoonhoven  V. 
Gott,  20  111.  46,  71  Am.  Dec.  247.  Va. 
New  York,  P.  &  N.  E.  Co.  v.  Kellam'e 
Admr.,  85  Va.  851,  3  S.  E.  703.  Eng. 
Pepper  v.  Whallcv,  1  Bing.  N.  Cas.  71, 
27  E.  C.  L.  548,  131  Eng.  Eeprint  1044. 

[b]  Variance  in  Christian  name  of 
defendant  held  good  ground  for  setting 
aside  a  default  against  the  defendant 
for  want  of  a  plea.  Henderson  v.  Bal- 
lantine,  4  Cow.    (N.  Y.)   549. 

[c]  As  to  variance  in  names  of 
parties  "it  is  a  general  rule  in  plead- 
ing, that  the  declaration  should  pursue 
the  writ  in  regard  both  to  the  Christian 
and  surnames  of  the  parties,  and  where 
there  is  such  a  difference  as  not  to  be 
the  same  in  sound,  the  variance  might 
be  plead  in  abatment,  but  the  mis- 
spelling is  not,  however,  material  if 
the  two  names  are  the  same  in  sound." 
Sehoonhoven  v.  Gott,  20  111.  46,  71  Am. 
Dec.  247. 

[d]  Where  the  names  are  Idem  son- 

ans  no  material  variance  exists.     Hoff- 
man V.  Bircher,  22  W.  "Va.  537. 

[e]  Failure  to  insert  the  name  of 
one  of  plaintiffs  in  the  declaration. 
Turner  r.  Brown,  9  Ala.  866. 

[f]  Variance  as  to  capacity  (1)  in 
which  plaintiffs  sue.  Stone  v.  Bennett, 
4  Ark.  71;  Chapman  v.  Spence,  22  Ala. 
588.  (2)  Where  the  writ  is  in  plain- 
tiff's own  name  and  the  declaration  is 
in  his  name  as  assignee,  the  variance 
is  immaterial.  Eeading  v.  Hickman, 
Sneed   (Ky.)   216. 

[g]  Tlie  right  in  which  a  plaintiff 
sues  is   a  matter   of   substance   and   a 
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discrepancy  between  the  process  and 
the  declaration  in  this  respect  is  ma- 
terial. Merritt  v.  Seaman,  6  N.  Y.  168. 
See  Maddox  v.  Craig,  80  Tex.  600,  IS 
S.  W.  328. 

[h]  "Assignee,"  Descriptive  of 
Person.  —  No  material  variance  existi 
between  the  citation  and  petition  where 
the  plaintiff  is  styled  in  the  petition 
"J.  T.  Craig,  assignee  of  C.  W.  Israel 
and  J.  N.  Israel  &  Co."  and,  in  the 
citation,  *'J.  T.  Craig,  assignee  of  C. 
"W.  Israel  &  Co."  The  words  "assig- 
nee," etc.,  in  the  petition  are  merely 
descriptive  of  the  person.  Maddox  v. 
Craig,  80  Tex.  600,  16  S.  W.  328. 

[i]  Variance  as  to  Number  of 
Parties.  —  Governor  v.  Horton,  5  N.  C. 
212;  Pepper  v.  Whalley,  1  Bing.  N. 
Cas.  71,  27  E.  C.  L.  548,  131  Eng.  Ee- 
print  1044;  Eogers  v.  Jenkins,  1  Bos. 
&  P.   383,  126  Eng.   Eeprint  966. 

14.  lU.  — Prince  v.  Lamb.  1  HI.  378; 
Holley  V.  Knapp,  45  111.  App.  372;  la. 
Holmes  v.  Budd,  11  Iowa  186.  Va. 
Dabnevs  v.  Knapp,  Preston  &  Co.,  2 
Gratt.  (43  Va.)  354. 

[a]  Variance  between  the  amount 
set  out  in  statement  of  demand  and 
that  contained  in  the  summons.  Coyle 
f.  Coyle,  26  N.  J.  L.  132. 

[b]  In  an  action  of  debt  a  variance 
as  to  the  amount  claimed  has  been  held 
to  be  material.  111. — Weld  v.  Hubbard, 
11  111.  573.  Ky.  — Palmer  v.  McGin- 
nia,  Hardin  605;  White  v.  Walker,  1 
Mon.  34.  N.  J.  — Coyle  v.  Coyle,  28 
N.  J.  L.  132.  Eng.  — Hadley  v.  Styles, 
10  Mod.  7,  88  Eng.  Eeprint  599. 

15.  See  infra,  this  note. 

[a]  Variance  as  to  description  of 
property  may  (1)  be  material  (Mich. 
Eeeder  v.  Moore,  95  Mich.  594,  55  N. 
W.  436.  N.  H.  —  Lyman  v.  Dodge,  13 
N.  H.  197.  N.  Y.  — Cronly  v.  Brown,  12 
Wend.  271.  Tex.  —  Simon  v.  Day,  84 
Tex.  520,  19  S.  W.  691),  but  (2)  a 
variance  as  between  the  description  of 
the  land  in  a  petition  in  trespass  to 
try  title  and  that  in  the  citation  doe» 
not  render  the  citation  void.  Cave  v. 
Houston,  65  Tex.  619;  Swain  v.  Mit- 
chell, 27  Tex.  Civ.  App.  62,  66  S.  W. 
61. 
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ance  between  the  declaration  and  the  writ,  has  not  been  the  same  at  dif- 
ferent periods/'  and  has  varied  in  different  jurisdictions/^ 

Oyer  of  Writ.  ^^  —  It  was  the  custom  at  one  period  to  demand  oyer  of 
the  writ  as  preliminary  to  objection  for  variance,"  but  the  practice  of 
granting  oyer  fell  into  disuse,^^  thus,  except  where  the  w'rit  constituted 
a  part  of  the  record,^^  preventing  any  inquiry  at  all  into  the  alleged 
variance,-^  or  else  necessitating  a  resort  to  some  form  of  motion.^^ 

b.  Plea  in  Ahatement.^*  —  An  appropriate,-^  and  according  to  some 


16.  Bank  of  New  Brunswick  v.  Ar- 
rowsmith,  9  N.  J.  L.  284. 

[a]  "At  the  earliest  period  of  writ- 
ten pleadings  of  which  we  have  clear 
and  distinct  traces,  either  in  books  of 
precedents  or  reports,  the  declaration, 
when  the  action  was  commenced  by 
original  writ,  contained  ^  recital  of  it 
at  large.  If  therefore,  an  objection- 
able variance  existed  between  the  writ 
and  the  declaration,  it  appeared  on  the 
face  of  the  latter,  ^nd  the  defendant 
availed  himself  of  it  by  demurrer,  plea 
in  abatement,  motion  in  arrest  of  judg- 
ment, or  upon  writ  of  error.  Com.  Dig. 
tit.  Pleader.  C.  13,  2  Wils.  293.  Such 
continued  the  form  of  pleading  until, 
in  the  year  1654,  a  rule  was  made  in 
the  Court  of  Common  Pleas,  in  order 
to  dispense  in  most  cases  with  the  use- 
less repetition  of  the  writ,  that  the 
nature  only  of  the  action  should  be 
stated.  After  the  adoption  of  this  rule 
it  was  held  that  the  only  mode  where- 
by the  defendant  could  avail  himself 
of  a  variance  between  the  writ  and 
count  was  by  praying  oyer  of  the  writ, 
whereby  the  writ  as  well  as  the  dec- 
laration would  be  placed  on  the  record. 
Salk.  658,  701,  2  Wils.  85,  293.  Oyer 
of  the  writ  continued  to  be  granted  in 
the  court  of  King's  Bench  until  the 
case  of  Boate  v.  Edwards,  in  the  year 
1779,  Doug.  227.  *  *  *  Since  that  time, 
oyer  of  the  writ  for  the  purpose  of 
setting  aside  the  proceedings,  has  been 
tiniformly  refused  in  both  courts;  and 
in  those  cases  where  a  defendant  may 
avail  himself  of  a  variance  between 
the  writ  and  declaration,  he  is  per- 
mitted to  do  so  by  motion  to  set  aside 
the  proceedinfTs  for  irregularity. "  Bank 
of  New  Brunswick  v.  Arrowsmith,  9  N. 
J.  L.  284. 
17     See   infra,  this  note. 

[a]  "The  practice  before  the  code 
was  different  in  different  states;  the 
courts  of  some  holding  that  the  var- 
iance could  not  be  taken  advantage  of 


by  motion,  and  others  that  it  could." 
Fond  du  Lac  r.  Bonesteel,  22   Wis.  251. 

18.  See  generally  the  title  "Oyer 
and  Profert." 

19.  Br.rnes  V.  Tannehiil,  7  Blackf. 
(Ind.)  604;  Lyman  v.  Dodge,  13  N.  H. 
197. 

[a]  Without  craving  oyer  a  variance 
between  tho  writ  and  the  declaration 
could  not  be  pleaded  in  abatement. 
Cronly  f.  Bro-.vn,  12  Wend.  (X.  Y.)  271. 

[b]  "It  V7r.s  immaterial  v/hether  the 
defendant  craved  oyer  of  th3  writ  and 
declaration,  or  of  the  writ  only,  as  the 
declaration  is  incorporated  into  it." 
Lvman  v.  Dodge,  13  N.  H.  197,  202. 

20.  Cronly  v.  Brown,  12  Wend.  (N. 
Y.)  271;  P'entz  v.  Pentz,  6  Pa.  Dist. 
708. 

[a]  Oyer  and  Plea.— (1)  The  deci- 
sion in  Boats  v.  Edwards,  1  Dougl.  227, 
99  Eng.  Kepriut  149,  ended  in  England 
the  practice  of  demanding  oyer  of  the 
writ  which  since  the  year  lGo7  had 
been  the  only  mode  whereby  a  defend- 
ant could  avail  himself  of  a  variance 
between  the  writ  and  the  declaration. 
See  Bank  of  New  Brunswick  f.  Arrow- 
smith,  9  N.  J.  L.  284.  (2)  Even  after 
that  decision  oyer  and  plea  was  re- 
sorted to  in  this  country.  Bank  of  New 
Brunswick  v.  Arrowsmith,  9  N.  J.  L. 
284. 

21.  Pierce  i'.  Lacy,  23 -Miss.  193. 

22.  Pentz  v.  Pentz,  6  Pa.  Dist.  708. 
[a]     "The  objection  that  there  Is  a 

rarianco  between  the  writ  and  com- 
plaint is  a  purely  technical  one,  and  it 
has  been  the  practice  of  the  courts  to 
refuse  oyer  of  the  writ  which  precludes 
inquiry  into  such  alleged  variance.'* 
Pentz  V.  Pentz,  6  Pa.  Dist.  708. 

23.  See   infra,   II,  B,   1,   c. 

24.  See  generally  the  title  "Abate- 
ment, Pleas  of." 

25.  U.  S.  —  Chirac  V.  Eeinicker,  11 
Wheat.  280,  6  L.  ed.  474;  McKenna  V. 
Fisk,  1  How.  241,  11  L.  ed.  117;  Du- 
va:i   V.    Craig,    2    Wheat.    45,   4   L.    ed. 
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cases  the  only^*  metliod  of  taking  advantage  of  a  variance  between  the 
declaration  and  the  writ  was  by  plea  in  abatement.  The  availability  of 
this  remedy  depended  to  some  extent  upon  the  defendant's  right  to 
oyer  of  the  writ,^^  and  where  the  practice  of  reciting  the  contents  of 
the  writ  in  the  declaration  was  abandoned  and  oyer  of  the  writ  denied, 
abatement  fell  into  disuse,*'  and  the  defendant  proceeded  by  some  form 
of  motion.'^ 

That  the  summons  varies  from  the  complaint,  declaration  or  petition  is 
an  objection  which  may  also  be  taken  by  plea  in  abatement,^"  although 
the  usual  practice  is  to  urge  the  discrepancy  by  motion.^^ 

c.  Motion.  —  (I.)  In  General.—  It  is  generally  competent  for  a  defend- 
ant to  seek  relief  from  a  variance  between  the  pleading  and  process  by 
an  appropriate  motion.'*  It  became  in  time  the  proper  remedy  to  meet 


180.  Ala. — •  Ferguson  v.  George's  Exx,, 
42  Ala.  135;  Chapman  v.  Spence,  22 
Ala.  588;  Turner  v.  Brown,  9  Ala.  866. 
Ark.  —  Wilson  v.  Shannon,  6  Ark.  196; 
iStone  V.  Bennett,  4  Ark.  71.  111.  —  Car- 
penter -v.  Hoyt,  17  111.  529;  Weld  v. 
Hubbard,  11  111.  573;  Cruikshank  v. 
Brown,  10  111.  75;  Prince  v.  Lamb,  1 
111.  378.  Ind.  — Nichols  v.  Smalley,  7 
Blackf.  200.  Ey.  — White  v.  Walker, 
1  Mon.  34;  Palmer  v.  McGinnis,  Hardin 
505.  Md.  —  Chapman  v.  Davis,  4  Gill 
166.  Miss.  —  Pierce  v.  Lacy,  23  Miss. 
193.  N.  H.  — Pitman  v.  Perkins,  28 
N.  H.  90;  Dinsmore  v.  Pendexter,  28 
N.  H.  18;  Colby  v.  Dow,  18  N.  H.  557; 
Lyman  v.  Dodge,  13  N.  H.  197.  N.  J. 
Bank  of  New  Brunswick  v.  Arrow- 
Bmith,  9  N.  J.  L.  284.  N.  C— Governor 
V.  Horton,  5  N.  C.  212.  Eng.  — The 
King  V.  Shakespeare,  10  East  83,  103 
Eng.  Eeprint  707. 

[a]  Variance  in  Names  of  Parties. 
If  the  correct  name  is  used  in  the  dec- 
laration, the  defendant  may  plead  the 
variance  in  abatement  of  the  writ. 
Schoonhoven  V.  Gott,  20  111.  46,  71  Am. 
Dec.  247. 

26.  U.  S.— Duvall  v.  Craig,  2  Wheat. 
45,  4  L.  ed.  180.  Ala.  —  Stoddard  & 
Co.  v.  Davis  &  Co.,  50  Ala.  21;  Turner 
V.  Brown,  9'  Ala.  866;  Eindlay  v. 
Pruitt,  9  Port.  195.  lU.  —  Carpenter 
V.  Hoyt,  17  111.  529;  Prince  v.  Lamb,  1 
111.  378;  Bust  v.  Frothingham,  1  111. 
331.  Ky.  —  White  V.  Walker,  1  Mon. 
34.  N.  Y.  — Garland  v.  Chattle,  12 
Johns.  430.  W.  Va.  —  Anderson  v. 
Doolittle,  38  W.  Va.  629,  18  S.  E.  724. 

[a]  "It  is  a  matter  purely  in  abate- 
ment, not  affecting  in  the  least  the 
merits  of  the  action,  and,  consequent- 
ly,   must   be    met   by   the    appropriate 
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plea."     Wilson  v.  Shannon,  6  Ark.  196, 
198. 

27.  Eeeder  v.  Moore,  95  Mich.  594, 
55  N.  W.  436.     See  supra,  II,  B,  1,  a. 

[a]  Where  oyer  of  the  writ  was  not 
allowed  by  the  practice,  the  defendant 
could  not  plead  in  abatement  a  var- 
iance between  the  writ  and  the  dec- 
laration. Cronly  v.  Brown,  12  Wend. 
(N.  Y.)  271;  Gray  v.  Sidneflf,  3  Bos. 
&  P.  895,  127  Eng.  Reprint  216;  Spald- 
ing V.  Mure,  6  Durn.  &  E.  (Eng.)  363; 
Holland  v.  Johnson,  4  Durn.  &  E.  695. 

28.  Eeeder  v.  Moore,  95  Mich.  594, 
55  N.  W.  436.  See  also  Md.  — Chap- 
man V.  Davis,  4  Gill  166;  N.  Y.— Cron- 
ly 17.  Brown,  12  Wend.  271.  S.  O. 
Dawson  v.  Robert,  5  Rich.  L.  258.  Eng. 
Boats  V.  Edwards,  1  Dougl.  227,  99  Eng. 
Reprint  149. 

29.  See  i7ifra,  II,  B,  1,  c. 

SO.  m. —  Windett  v.  Hamilton,  53 
111.  180.  "XT.  H.  — Colby  v.  Dow,  18  N. 
H.  557.  N.  Y.  —  Bandman  v.  Gamble, 
4  E.  D.  Smith  4G3. 

[a]  An  immaterial  variance  in 
names  of  parties  will  not  support  a 
plea  in  abatement.  Hoffman  v.  Bircher, 
22  W.  Va.  537. 

[b]  The  proper  name  of  the  party 
should  be  stated  in  a  plea  in  abate- 
ment for  variance  as  to  parties.  Hoff- 
man V.  Bircher,  22  W.  Va.  537. 

[c]  An  immaterial  variance  as  to 
title  of  the  court  not  ground  of  abate- 
ment. New  England  Mfg.  Co.  f.  Star- 
in,  60  Conn.  369,  22  Atl.  953. 

31.  See  infra,  IT,  B,  1,  c. 

32.  See  generally  the  title  "Mo- 
tions." 

[a]  The  Motion  Is  Addressed  Usual- 
ly to  the  Court's  Discretion.  —  Turner 
r.  Brown,  9  Ala.  866. 
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a  discrepancy  between  the  writ  and  the  declaration,^^  and  is  the  usual 
method  of  taking  advantage  of  a  variance  between  the  complaint,  or 
equivalent  pleading,  and  the  summons.^* 

(11).  Particular  Motions. —  (A.)  Motion  to  Quash  Process.  —  A  variance 
due  to  an  irregular  writ  or  summons  may  be  taken  advantage  of  by  a 
motion  to  set  aside  or  quash  such  process. ^°  To  sustain  the  motion  there 
must  be  a  showing  of  prejudice  to  the  defendant;^"  consequently  the 
relief  would  not  be  available  in  jurisdictions  where  the  complaint  or 
declaration  is  filed  prior  to  the  issuance  of  the  process.^^ 


33.  Toledo,  W.  &  W.  Ey.  Co.  v.  Mc- 
Laughlin,  63  111.  389;  Cruikshank  f. 
Brown,  10  111.  75;  M'Farlan  v.  Town- 
send,  17  Wend.  (jST.  Y.)  440;  Willard 
V.  Missani,  1  Cow.  (N.  Y.)  37;  Eogers 
V.  Rogers,  4  Johns.   (X.  Y.)   485. 

[a]  "Relief,  on  motion,  seems  only 
to  be  denied,  when  such  variance  exists 
between  the  declaration  and  the  orig- 
inal writ  where  the  suit  is  commenced 
by  original.  (Cowp.  455,  5  Term.  Eep. 
402,  7  Term.  Eep.  80,  6  Term.  Eep.  364, 
2  Wils.  394,  1  Tidd's  Prac.  404)." 
Eogers  v.  Rogers,  4  Johns.  (N.  Y.)  485. 

[b]  Motion  the  Usual  Method. 
"Since  the  abandonment  of  the  prac- 
tice of  reciting  the  contents  of  the  writ 
in  the  declaration,  and  the  denial  of 
oyer  of  the  writ,  the  usual  method  of 
taking  advantage  of  a  variance  be- 
tween the  writ  and  declaration  has 
been  by  motion."  Eeeder  v.  Moore, 
95  Mich.  594,  597,  55  N.  W.  436. 

[c]  Preferable  to  Oyer  and  Plea. 
"A  defendant  may  therefore  avail 
himself  of  a  variance  between  the  writ 
and  declaration,  either  by  oyer  and 
plea,  as  has  been  done  in  the  present 
case,  or  by  a  motion  to  set  aside  the 
proceedings  for  irregularity.  The  lat- 
ter method  being  more  expeditious  and 
less  expensive  is  certainly  to  be  pre- 
ferred, and  will,  it  is  presumed,  be 
most  usually  adopted  inasmuch  as  by 
oyer  and  plea  the  defendant  will 
necessarily  increase  his  own  costs  for 
which  he  can  receive  no  return,  as  in 
case  of  abatement  the  defendant  re- 
covers no  costs  from  the  plaintiff." 
Bank  of  New  Brunswick  v.  Arrow- 
smith,  9  N.  J.  L.  284,  289. 

34.  Ala.  —  Chapman  v.  Spence,  22 
Ala.  588;  Turner  v.  Brown,  9  Ala.  866. 
Ind.  —  Hughes  v.  Osborn,  42  Ind.  450. 
Mich.  —  Eeeder  v.  Moore,  95  Mich. 
594,  55  N.  W.  436;  Smith  v.  Judge  of 
Wayne  Circuit,  27  Mich.  87.  N.  Y. 
Clark  V.  Benton  Farmers'  Woolen  Mfg.  [ 


Co.,  12  Wend.  218;  Eogers  v.  Rogers, 
4  Johns.  4S5;  Smith  f.  Bradley,  1  How. 
Pr.  244.  K.  I.  —  Slater  v.  Fehlberg,  24 
E.  I.  574,  54  Atl.  383.  Eng.  — Pepper 
V.  Whalley,  1  Bing.  N.  Cas.  71,  27  E.  C. 
L.   548,  131   Eng.   Eeprint    1044. 

35.  Colo.  —  Eich  v.  Collins,  12  Colo. 
App.  511,  56  Pac.  207.  Ind.  — Hughes 
r.  Osborn,  42  Ind.  450.  Mo,  —  Cato  v. 
Hutson,  7  Mo.  142.  Tex.  — Central  & 
M.  R.  Co.  V.  Morris,  68  Tex.  49,  3  S.  W. 
457. 

36.  Colo.  — Eich  V.  Collins,  12  Colo. 
App.  511,  56  Pac.  207.  Ind.  — Hughes 
V.  Osborn,  42  Ind.  450.  Mo.  —  Cato  f. 
Hutson,  7  Mo.  142;  Jones  v.  Cox,  7  Mo. 
173.  Tex.  — Central  &  M.  E.  Co.  v. 
Morris,  68  Tex.  49,  3  S.  W.  457. 

[a]  A  variance  as  to  the  amount 
sought  to  be  recovered  in  an  action 
upon  contract,  is  not  good  ground  for 
quashing  the  summons.  Eich  t*.  Col- 
lins, 12  Colo.  App.  511,  56  Pac.  207. 

[b]  That  the  plaintiff's  name  in  the 
declaration  was  written  "Hudson" 
and  in  the  writ  "Hutson"  will  not 
justify  a  quashal  of  the  writ.  Cato  v. 
Hutson,  7  Mo.  142. 

[c]  Variance  as  to  Title  of  Court 
Immaterial.  —  A  summons  will  not  be 
set  aside  because  it  requires  the  defend- 
ant to  appear  "in  the  Court  of  Com- 
mon Pleas  of  Monroe  County"  and 
the  complaint  is  entitled,  "Common 
Pleas  Court,  Monroe  County.**  Hughes 
V.  Osborn,  42  Ind.  450. 

37.  Jones  v.  Cox,  7  Mo.  173. 

[a]  "If  a  variance  between  the 
declaration  and  writ  can  be  taken  ad- 
vantage of  at  all,  it  is  not  seen  on 
what  principle  a  party  can  avail  him- 
self of  it  by  a  motion  to  quash;  accord- 
ing to  our  practice  the  declaration  is 
filed  before  the  writ  issues;  and  the 
declaration  being  the  foundation  of 
the  writ,  and  accompanying  it,  the 
party  would  look  to  it  in  order  to 
ascertain    the    nature    of    the    demand 
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(B.)  Motion  To  Set  Aside  Pleading.  — A  defendant  may  move  to  strike 
out  or  set  aside  a  declaration  which  does  not  correspond  with  the  orig- 
inal writ,^'  or  a  complaint,  or  equivalent  pleading,  which  varies  from 
the  summons.''  The  variance  in  either  case  must  be  material;  for  the 
motion  will  not  be  allowed  where  no  injury  or  prejudice  could  result 
to  the  defendant,*"  as  where  the  summons  and  complaint  are  served 
together,*^  or  where  the  defendant  appears  and  is  served  with  a  copy 
of  the  complaint.** 


against  him,  and  by  whom  it  was  in- 
etituted.  A  variance  between  it  ?».nd 
the  summons  cannot  mislead  him." 
Jouea  V.  Cox,  7  Mo.  173. 

38.  Chapman  v.  Spence,  22  Ala.  588; 
Turner  v.  Brown,  9  Ala.  866. 

[a]  A  declaration  in  the  name  of 
the  "Governor  of  the  State  of  Ala- 
bama" may  be  stricken  out  where  the 
writ  is  in  the  name  of  Eeuben  Chap- 
man in  his  individual  capacity.  Chap- 
man V.  Spence,  22  Ala.  588. 

39.  Shafer  v.  Humphrey,  15  How. 
Pr,  (N.  Y.)  564;  Boington  v.  Lapham, 
14  How.  Pr.  (N.  Y.)  360;  Tuttle  v. 
Smith,  6  Abb.  Pr.  (N.  Y.)  329,  14  How. 
Pr.  395;  Eidder  V.  Whitlock,  12  How. 
Pr.  (N.  Y.)  208;  St.  Paul  Harvester 
Co.  V.  Forbreg,  2  S.  D.  357,  50  N.  W. 
628. 

[a]  Where  the  nature  of  the  cause 
of  action  stated  in  the  complaint  is 
different  from  that  set  out  in  the  sum- 
mons the  complaint  will  be  set  aside. 
Shafer  v.  Humphrey,  15  How.  Pr.  (N. 
Y.)  564;  Eidder  v.  Whitlock,  12  How. 
Pr.  (N.  Y.)  208. 

40.  Mich.  —  Smith  v.  Judge  of 
Wayne  Circuit,  27  Mich.  87.  N.  Y. 
Maccoun  v.  New  York  C.  &  H.  E.  E. 
Co.,  50  N.  Y.  176;  Clark  v.  Benton 
Farmers'  Woolen  Mfg.  Co.,  12  Wend. 
218;  Brown  v.  Eaton,  37  How.  Pr.  325; 
Ball  V.  Bank  of  Utica,  6  Cow.  70.  S.  J>. 
Bradey  f.  Mueller,  22  S.  D.  534,  118 
N.  W.  1035;  Berry  v.  Bingaman,  1  S.  D, 
525,  47  N.  W.  825.  Wis.  —  Fond  du  Lac 
1?.  Bonesteel,   2'2  Wis.   251. 

[a]  Variance  as  to  the  form  of  ac- 
tion considered  immaterial  and  not 
;;round  for  setting  aside  the  declara- 
tion. Smith  V.  Judge  of  Wayne  Circuit, 
27  Mich.  87. 

[b]  When  a  summons  in  justice 
court  fully  sets  out  the  facts  constitut- 
ing plaintiff's  cause  of  action,  such  ac- 
tion as  so  shown  being  founded  on  a 
tort,  the  complaint,  when  filed,  alleg- 
ing the  same  facts  as  the  summons,  it 
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is  not  error  to  refuse  to  set  aside  the 
complaint  because  the  summons  con- 
tains a  notice  that,  if  the  defendant 
fail  to  appear  and  answer,  the  plaintiff 
will  take  judgment  for  the  amount 
specified  in  the  summons,  instead  of  a 
notice  that  he  will  apply  to  the  court 
for  the  relief  demanded.  Berry  t?. 
Bingaman,  1  S.  D.  525,  47  N.  W.  825. 

[c]  "This  consideration  of  preju- 
dice we  think  ought  also  to  be  the  real 
and  controlling  element  in  determining 
the  question  presented  in  this  case, 
where  the  complaint  was  not  served 
with  the  summons."  St.  Paul  Harvest- 
er Co.  V.  Forbreg,  2  S.  D.  357,  358,  50 
N.   W.  628. 

4-1.  Maccoun  v.  New  York  C.  &  H. 
E.  E.  Co.,  50  N.  Y.  176;  Brown  v. 
Eaton,  37  How.  Pr.  (N.  Y.)  325.  But 
see  Boington  v.  Lapham,  14  How.  Pr. 
(N.  Y.)  360;  Tuttle  v.  Smith,  14  How. 
Pr.  (N.  Y.)  395,  6  Abb.  Pr.  329;  Fond 
du  Lac  V.  Bonesteel,  22  Wis.  251. 

[a]  The  reason  for  refusing  to  set 
aside  the  complaint  where  it  is  served 
with  the  summons  has  been  stated 
thus:  "All  the  subsequent  proceedings 
and  pleadings  are  governed  by  the  form 
of  the  action  as  stated  in  the  com- 
plaint. *  *  •  To  allow  the  defendant  to 
overlook  the  complaint  and  resort  to 
the  summons,  for  the  form  of  action, 
for  no  purpose  except  to  make  a  dila- 
tory and  fruitless  motion,  is  to  encour- 
age a  practice  which  has  already  be- 
come very  troublesome  to  parties  and 
very  annoying  to  the  courts.  .  .  It 
may  be  well  enough  to  look  into  the 
question  when  the  summons  is  in  fact 
served  before  the  complaint.  But  when 
they  are  served  together,  the  variance  is 
not  of  sufficient  importance  in  any  as- 
pect of  the  case  to  justify  the  court  in 
spending  their  time  upon  motions  to 
set  aside  either  the  summons  or  com- 
plaint." Brown  f.  Eaton,  37  How.  Pr. 
(N.  Y.)   325. 

42.     See  Fond  du  Lac  v.  Bonesteel, 
22  Wis.  251. 
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(C.)  Motion  To  Dismiss  Proceedings.-  A  fatal  variance  between  the 
writ  and  declaration  will  authorize  a  dismissal  of  the  action." 

(D.)  Motion  in  Arrest  or  Judgment.  —  Mere  formal  variance  between 
the  declaration  and  the  writ  will  not  support  a  motion  in  arrest  of  judg- 
ment.** 

(E.)  Motion  To  Vacate  Default.—  To  warrant  the  setting  aside  of  a 
default  on  the  ground  of  a  disagreement  between  the  process  and  the 
pleading,  the  variance  must  have  been  in  some  material  respect.*"* 

d.  Demurrer.  —  A  general  demurrer,  being  in  bar  to  the  action,**  is 
not  an  appropriate  method  of  taking  advantage  of  a  variance  between 
the  declaration  and  the  writ,*^  or  the  summons.*'  The  discrepancy  may 
properly  be  met  in  some  jurisdictions,  however,  by  a  special  demurrer.*' 

2.  Waiver  of  Objections.  —  Unless  the  variance  between  the  process 
and  the  pleading  is  a  fatal  one  which  may  be  taken  advantage  of  at  any 
stage  of  the  case,^°  it  is  waived  by  defendant's  failure  to  interpose  proper 


43.  N.  J.  —  Bank  of  New  Bruns- 
wick v.  Arrowsmith,  9  N.  J.  L.  284. 
N.  Y.  —  Eogers  v.  Rogers,  4  Johns.  485; 
Smith  V.  Bradley,  1  How.  Pr.  244;  Havi- 
land  V.  Tuttle,  1  Sandf.  668.  K.  I. 
Slater  r.  Fehlberg,  24  R.  I.  574,  54  Atl. 
383.  Eng.  —  Pepper  v.  Whalley,  1  Bing. 
N.  Cas.  71,  27  E.  C.  L.  548,  131  Eng. 
Reprint  1044;  Gray  v.  Sidneff,  3  Bos. 
&  P.  395,  127  Eng.  Reprint  216;  Spald- 
ing f.  Mure,  6  Durn.  &  E.  363. 

[a]  Variance  as  to  Title  of  Court. 
Dismissal  may  be  ordered  where  the 
form  of  the  action  set  out  in  the  writ 
is  trespass  on  the  case,  while  that  set 
out  in  the  declaration  is  trespass.  Slat- 
er V.  Fehlberg,  24  E.  I.  574,  54  Atl.  383. 

4:4.  Toledo,  W.  &  W.  Ry.  Co.  v.  Mc- 
Laughlin, 63  111.  389;  Barlow  v.  Tier- 
ney,  26  R.  I.  557,  59  Atl.  930. 

45.  Wolf  V.  Kennedy,  93  Ga.  219,  18 
S.  E.  433. 

[a]  Variance  as  to  Title  of  Court. 
A  default  judgment  rendered  by  a  city 
court  of  Atlanta  will  not  be  set  aside 
because  that  court  was  characterized 
in  the  plaintiff's  petition  as  the  city 
court  of  Fulton  county,  while  the  pro- 
cess correctly  described  it  as  the  city 
court  of  Atlanta.  Wolf  v.  Kennedy,  93 
Ga.  219,  18  S.  E.  433. 

46.  XJ.  S.  —  Dilvall  v.  Craig,  2 
Wheat.  45,  4  L.  ed.  180.  Ark.  —  Stone 
V.  Bonnett,  4  Ark.  71.  Ky.  —  White  V. 
Walker,  1  Men.  34. 

47.  U.  S.  —  Duvall  v.  Craig,  2  Wheat. 

S9 


45,  4  L.  ed.  180.  111.  —  Prince  v.  Lamb, 
1  111.  378;  Rust  v.  Frothingham,  1  111. 
331.  N.Y.  — Garland  v.  Chattle,  12 
Johns.  430. 

[a]  That  the  debt  demanded  in  the 
declaration  exceeds  the  debt  demanded 
in  the  writ,  as  an  objection,  ia  ground 
for  abatement  and  not  for  demurrer. 
White  V.  Walker,  1  Mon.  (Ky.)  34. 

48.  Wabash  R.  Co.  v.  Barrett,  117 
111.  App.  315. 

49.  Barnes  v.  Tannehill,  7  Blackf. 
(Ind.)  604;  Pierce  v.  Lacy,  23  Miss. 
193. 

[a]  Where  in  replevin  an  unlawful 
detention  was  alleged  in  the  wri»  and 
a  count  in  the  declaration  alleged  a 
tortious  taking,  the  count  was  held  de- 
murrable. Barnes  v.  Tannehill,  7 
Blackf.   (Ind.)  604. 

[b]  Where  a  writ  was  sued  out  In 
the  names  of  A  and  B  as  partners  un- 
der the  firm  name  of  A  &  B  and  the 
declaration  was  filed  in  the  names  of 
A  and  B  without  describing  them  as 
partners,  the  variance  was  considered 
such  as  could  be  taken  advantage  of 
on  demurrer  or  plea  in  abatement. 
Pierce  v.  Lacy,  23  Miss.  193. 

50.  Slater  v.  Fehlberg,  24  R.  I.  574, 
54  Atl.  383. 

[a]  Filing  of  the  general  issue  does 
not  waive  a  variance  as  to  the  form  of 
action  where  such  variance  is  consid- 
ered fatal.  Slater  v.  Fehlberg,  24  R.  I. 
574,  54  Atl.  383. 
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and  timely  objections  thereto. ^^  After  appearance  without  objection,^^ 
or  the  interposition  of  a  defense  in  bar  of  the  action,^^  it  is  too  late  to 
complain  of  such  formal  discrepancies  between  the  process  and  the 
pleading.  They  are  cured  by  the  judgment,**  and  are  not  available  for 


51.  U.  S.  —  McKenna  v.  Fisk,  1 
How.  241,  11  L.  ed.  117.  Ala.  — Fergu- 
son V.  George's  Exx.,  42  Ala,  135;  Tur- 
ner V.  Brown,  9  Ala.  866.  Ark.  — Mc- 
Neill V.  Arnold,  17  Ark.  154;  Stone  v. 
Bennett,  4  Ark.  71.  111.  —  Holler  v. 
Knapp,  45  111.  App.  372.  Ind.  —  Vogel 
V.  Brown  Tp.,  112  Ind.  299,  14  N.  E. 
77,  2  Am.  St.  Eep.  187;  Bloomfield  E. 
Co.  V.  Burress,  82  Ind.  83.  la.  —  Holmes 
V.  Budd,  11  Iowa  186.  Ky.  — White  v. 
Walker,  1  Mon.  35.  Mich.  —  Eeeder  v. 
Moore,  95  Mich.  594,  55  N.  W.  436. 
Miss, —  Eailway  Co.  v.  Bolding,  69 
Miss,  255,  13  So.  844,  30  Am.  St.  Eep. 
541.  Mo.  — Hite  V.  Hunton,  20  Mo.  285. 
Net).  —  Haskins  v.  Citizens'  Bank,  12 
Neb.  39,  10  N.  W.  466.  N.  J.  — Coyle 
t;.  Coyle,  26  N.  J.  L.  132.  N.  Y.  —  Gar- 
land V.  Chattle,  12  Johns.  430;  Band- 
man  V.  Gamble,  4  E.  D.  Smith  463; 
Cronly  v.  Brown,  12  Wend,  271.  R.  I. 
Barlow  v.  Tierney,  26  B.  I,  557,  59  Atl. 
930,  Va.  —  Dabneys  v.  Knapp,  Preston 
&  Co.,  2  Gratt.  (43  Va.)  354.  Wis. 
Fond  du  Lac  v.  Bonesteel,  22  Wis.  251; 
Waterhouse  v.   Freeman,    13   Wis.    339. 

52.  111.  — Schoonhoven  v.  Gott,  20 
111,  46,  71  Am.  Dee.  247.  la.  — Holmes 
V.  Budd,  11  Iowa  186,  Mo.  — Hite  v. 
Hunton,  20  Mo.  285.  N.  J.  —  Coyle  v. 
Coyle,  26  N.  J.  L.  132,  Wis,- Fond  du 
Lac  V.  Bonesteel,  22  Wis,  251;  Water- 
house  V.  Freeman,  13  Wis.  339. 

See  generally  the  title  *' Appear- 
ances. ' ' 

[a]  "The  object  of  a  notice  is  to 
bring  a  party  into  court,  and  when 
such  party  appears,  unless  it  is  to  ob- 
ject to  the  jurisdiction  of  the  court, 
the  notice  has  accomplished  its  pur- 
pose. The  petition  is  then  to  govern  as 
to  the  amount  claimed,  not  the  notice. 
If  defendants  had  never  appeared,  nor 
in  any  manner  submitted  to  the  juris- 
diction of  the  court,  and  judgment  had 
been  rendered  for  an  amount  greater 
than  that  specified  in  the  notice,  the 
defendants  might  have  made  this  a 
ground  of  complaint."  Holmes  v. 
Budd,  11  Iowa  186. 

[b]  The  mere  entry  of  a  motion  to 
quash  the  writ  or  dismiss  the  suit,  is 
not    such    an    appearance    as   waives    a 
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variance  between  the  writ  and  declar- 
ation. Schoonhoven  v.  Gott,  20  111.  46, 
71  Am.  Dec.  247. 

[c]  Where  defendant  appears  and 
moves  for  an  adjournment  without  ob- 
jecting to  a  variance  in  amount  be- 
tween the  summons  and  the  statement 
of  demand,  he  cannot,  after  allowing 
a  default  to  be  taken  against  him,  have 
the  judgment  reversed  on  certiorari 
because  of  the  variance.  Coyle  v. 
Coyle,  26  N.  J.  L.  132. 

[d]  Variance  in  names  of  plaintiffs 
waived  by  defendant 's  appearance. 
Hite  V.  Hunton,  20  Mo.  285. 

53.  IT.  S.  —  McKenna  v.  Fisk,  1 
How.  241,  11  L.  ed.  117;  Chirac  f.  Eein- 
icker,  11  Wheat.  280,  6  L,  ed.  474. 
Ark.  — McNeill  v.  Arnold,  17  Ark,  154; 
Stone  V.  Bennett,  4  Ark.  71,  Ky. 
White  V,  Walker,  1  Mon.  35.  Mich. 
Eeeder  v.  Moore,  95  Mich.  594,  55  N. 
W.  436.  N.  Y.  — Bandman  v.  Gamble, 
4  E.  D.  Smith  463;  Garland  v.  Chattle, 
12  Johns.  430. 

[a]  "And  notwithstanding,  an- 
ciently, after  oyer  of  the  original  writ, 
advantage  thereof  could  be  taken, 
either  by  plea  in  abatement,  demurrer, 
motion  in  arrest  of  judgment,  or  writ 
of  error,  they  would  always,  as  we  ap- 
prehend, have  been  waived  by  the  in- 
terposition of  a  defense  in  bar  of  the 
action."  Stone  t:  Bennett,  4  Ark.  71, 
73. 

That  a  general  demurrer  constitutea 
such  a  defense  see  supra,  II,  B,  1,  d. 

[b]  "To  allow,  then,  a  defendant, 
after  the  general  issue  has  been  plead- 
ed, to  avail  himself  of  any  defect  or 
mistake  in  the  writ,  or  variance  or  re- 
pugnancy between  the  count  and  the 
writ,  would  be,  not  to  try  the  cause  at 
issue,  but  would  have  the  effect  to  take 
it  from  the  jury  and  to  place  it  before 
the  court  upon  a  point  of  pleading 
which  baa  not  been  pleaded,  and  which 
is  unconnected  with  the  merits  of  the 
cause."  McKenna  v.  Fisk,  1  How.  (U. 
S.)  241,  11  L.  ed.  117. 

54.  Dabneys  v.  Knapp,  Preston  & 
Co.,  2  Gratt. '(43  Va.)   354. 

[a]  A  Judgment  by  default  will 
cure  an  immaterial  variance.    Dabneye 
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the  first  time  in  a  court  of  review/* 

C,  Amendments  To  Avoid.  —  ^Vithin  the  usual  limitations  as  to 
amendments^®  a  variance  between  the  process  and  the  pleading  may  be 
avoided  by  an  appropriate  amendment  of  the  complaint  or  declara- 
tion,*^ or  of  the  summons.^® 

D.  Review.'*  —  A  motion  to  strike  the  declaration  from  the  files,  for 
a  variance  between  that  and  the  writ,  is  addressed  to  the  discretion  of 
the  trial  court  and  cannot  be  revised  on  review.*" 

III.  CONFORMITY  OF  PROOF  TO  ALLEGATIONS.  —  A.  Gen- 
eral Considerations.  —  1.  Terms  Defined  and  Explained.  —  a.  Var- 
iance.—  A  variance  between  the  pleading  and  the  proof  may  be  de- 
fined to  be  a  departure  from  the  allegation  in  the  evidence  adduced  to 


V.  Knapp,  Preston  &  Co.,  2  Gratt.   (43 
Va.)   354. 

[b]  A  mere  clerical  error  in  omit- 
ting the  name  of  one  of  the  plaintiffs 
from  the  declaration  is  cured  by  the 
judgment.   Turner  f.  Brown,  9  Ala.  866. 

55.  Ala.  —  Fears  v.  Thompson,  82 
Ala.  294,  2  So.  719;  Ferguson  v. 
George's  Exx.,  42  Ala.  135;  Fiant  v. 
Malone,  Minor  92;  Roberts  v.  Johnson, 
2  Stew.  13.  111.  —  Davis  v.  American 
etc.  Christian  Union,  100  III.  313; 
Fonville  v.  Monroe,  74  111.  126;  Cruik- 
ehank  v.  Brown,  10  111.  75;  Holley  r. 
Knapp,  45  111.  App.  372.  Ey.  —  Palmer 
V.  McGinnis,  Hardin  505.  Neb.  —  Has- 
kins  f.  Citizens'  Bank,  12  Neb,  39,  10 
N.  W.  466. 

[a]  Variance  as  to  amount  sought 
to  be  recovered.  Holley  f.  Knapp,  45 
HI.  App.  372. 

[b]  Names  of  Parties.  —  "Where  in 
the  margin  of  the  complaint,  the  name 
of  one  of  the  defendants  is  written  E. 
H.  P.  while  in  the  summons  it  is  Eli 
H.  F.,  the  variance  cannot  be  taken 
advantage  of  on  error,  when  no  objec- 
tion was  made  below.  Ferguson  v. 
George's  Exx.,  42  Ala.  135. 

56.  See  the  titles  "Amendments 
and  Jeofails;"  "New  Cause  of  Action 
or  Defense ;  "   "  Parties. ' ' 

[a]  Form  of  Action.  —  (1)  The 
statute  of  amendments  may  not  be 
broad  enough  to  permit  an  amendment 
where  the  form  of  the  action  set  out 
in  the  writ  is  trespass  on  the  case, 
while  that  set  out  in  the  declaration  is 
trespass  (Slater  v.  Fehlberg,  24  E.  I. 
o74,  54  Atl.  383)  unless  (2)  the  plain- 
tiff has  his  election  to  bring  either 
trespass  or  case.  Barlow  v.  Tierney,  26 
E.  I.  557,  59  Atl.  930. 


57.  Ala.  —  Turner  v.  Brown,  9  Ala. 
866.  m.  — Sehoonhoven  v.  Gott,  20 
111.  46,  71  Am.  Dec.  247.  Mass.  —  Stone 
f.  Chamberlain,  7  Gray  206.  N.  Y. 
Smith  r.  Bradley,  1  How.  Pr.  244;  Ball 
v.  Utica  Bank,  6  Cow.  70.  N.  C.  —  Bur- 
rell  f.  Hughes,  116  N.  C.  430,  21  S.  E. 
971.  Pa.  —  Megargell  v.  Hazleton  Coal 
Co.,  8  Watts  &  S.  342.  B.  I.  — Barlow 
f.  Tierney,  26  E.  I.  557,  59  Atl.  930. 
S.  C.  —  Emmons  v.  Bailey,  1  Strobh. 
L.  422. 

[a]  A  variance  as  to  the  title  of 
the  action  is  not  a  material  defect  and 
amendment  is  permissible.  Burrell  v. 
Hughes,  116  X.  C.  430,  21  S.  E.  971. 

[b]  Amendment  Directed  by  Sii- 
preme  Court.  —  Where  a  motion  in  ar- 
rest of  judgment,  made  in  the  district 
court  on  the  ground  of  variance  be- 
tween the  declaration  and  the  writ,  is 
certified  to  the  supreme  court,  it  is 
competent  for  the  latter  court  to  di- 
rect the  district  court  to  permit  the 
proper  amendment  to  be  made  and  then 
to  enter  judgment  on  the  decision. 
Barlow  V.  Tierney,  26  R.  I.  557,  59  Atl. 
930. 

[c]  "Wliere  a  variance  as  to  names 
exists,  and  the  proper  name  is  used  in 
the  writ,  the  plaintiff  may,  on  leave  of 
court,  amend  his  declaration,  so  as  to 
obviate  the  variance.  Sehoonhoven  v. 
Gott,  20  111.  46,  71  Am.  Dec.  247. 

58.  Jones  v.  Cox,  7  Mo.  173.  See 
generally  21  Standard  Proc.  681. 

[a]  it  Is  not  ground  for  a  continu- 
ance that  the  summons  is  amended  to 
correct  a  variance.  Hite  v.  Hunton,  20 
Mo.  285. 

59.  Necessity  of  raising  objections 
below  see  supra,  IT,  B,  2. 

60.  Turner  r.  Brown,  9  Ala.  866. 
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support  it,^^  and  to  the  extent  that  it  relates  to  some  matter  which  in 
point  of  law  is  essential  to  the  charge  or  claim,  the  variance  is  deemed 
material.^^ 

b.  Failure  of  Proof.  —  If  the  discrepancy  between  the  pleading  and 
proof  goes  to  the  very  nature  of  the  action  and  the  evidence  entirely 
fails  to  make  out  a  case  it  constitutes  a  failure  of  proof, "^  or  what  is 
often  spoken  of  as  a  total  variance.** 

c.  Variance  and  Failure  of  Proof  Compared.  —  Failure  of  proof,  as 
above  defined,^^  is  sometimes  distinguished  from  variance,^''  and  has 
even  been  pronounced  not  a  case  of  variance  at  all.'^  On  the  other  hand 
the  distinction  has  been  regarded  as  technical  merely,"*  and,  in  fact, 


61.  Ala.  —  Prestwood  v.  McGowin, 
14a  Ala.  475,  41  So.  779.  See  also  U.  S. 
Mulligan  v.  United  States,  120  Fed.  98, 
56  C.  C.  A.  50.  Conn.  —  Shelin sky  v. 
Foster,  87  Conn.  90,  87  Atl.  35,  Ann. 
Cas.  1914C,  1007;  Plumb  V.  Griffin,  74 
Conn.  132,  50  Atl.  1;  State  v.  Wads- 
worth,  30  Conn.  55;  House  v.  Metcalf, 
27  Conn.  631.  Ga.  — Central  R.  Co.  v. 
Hubbard,  86  Ga.  623,  12  S.  E.  1020.  HL 
Keiser  r.  Toppins:,  72  111.  226;  Wheeler 
V.  Reed,  36  111.  81;  Sattley  Mfg.  Co.  v. 
Wendt,  116  111.  App.  375;  Gilman  v. 
Ferguson,  116  111.  App.  347;  Toledo, 
St.  L.  &  K.  C.  R.  Co.  V.  Harnsberger, 
41  111.  App.  494.  Ind.  —  Becker  v. 
Baumgartner,  5  Ind.  App.  576,  32  N.  E. 
786.  Minn.  —  Dennis  v.  Spencer,  45 
Minn.  250,  47  N.  W.  795.  Mo.  —  Haugh- 
ey  Livery  &  U.  Co.  v.  Joyce,  41  Mo. 
App.  564.  Neb.  — State  Ins.  Co.  v. 
Schreck,  27  Neb.  527,  43  N.  W.  340, 
20  Am.  St.  Rep.  696,  6  L.  R.  A.  524. 
Tex.  —  Warrington  v.  State,  1  Tex. 
App.  168.  Vt.  — Skinner  v.  Grant,  12 
Vt.  456. 

62.  See  infra,  III,  B,  3,  b,  and  in, 

C,  2,  b,  (II). 

63.  Ky.  — Fox  v.  Pearcy,  20  Ky.  L. 
Eep.  2031,  50  S.  W.  983.  Mo.  —  Wald- 
hier  v.  Hannibal  &  St.  J.  R,  Co.,  71 
Mo.  514;  Casey  v.  Donovan,  65  Mo. 
App.  521;  Mekos  f.  Fricke,  159  Mo. 
App.  631,  139  S.  W.  1181;  Litton  f. 
Chicago,  B.  &  Q.  R.  Co.,  Ill  Mo.  App. 
140,  85  S.  W.  978;  Rumbolz  v.  Bennett, 
86  Mo.  App.  174;  Wesby  v.  Bowers,  58 
Mo.  App.  419.  N.  Y.  — Rich  v.  Rich, 
16  Wend.  663;  Rosenfeld  v.  Central 
Vermont  Ry.  Co.,  Ill  App.  Div.  371, 
97  N.  Y.  Supp.  905;  Lynch  v.  Cronk, 
91   Misc.  422,  155  N.  Y.  Supp.  271.    N. 

D.  —  Halloran  v.  Holmes,  13  N.  D.  411, 
101  N.  W.  310.  Wash.  —  Dudley  v.  Du- 
val,  29  Wash.   528,  70   Pac.   68;   Olson 
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r.  Snake  River  Val.   R.   Co.,  22    Wash. 

139,  60  Pac.  156.  Wis.  —  McNally  i). 
McAndrew,  98  Wis.  62,  73  N.  W.  315. 

64.  See  infra,  III,  A,  1,  c. 

65.  See  supra,  III,  A,  1,  b. 

66.  Ky.  —  Fox  v.  Pearcy,  20  Ky.  L. 
Rep.  2031,  50  S.  W.  983.  Mo. —  Litton 
V.  Chicago,  B.  &  Q.  R.  Co.,  Ill  Mo.  App. 

140,  85  S.  W.  978;  Rumbolz  v.  Bennett, 
86  Mo.  App.  174.  Mont.  —  Forsell  v. 
Pittsburgh  &  M.  Copper  Co.,  38  Mont. 
403,  100  Pac.  218.  N.  Y.  — Rosenfeld 
r.  Central  Vermont  Ry.  Co.,  Ill  App. 
Div.  371,  97  N.  Y.  Supp.  905.  Wash. 
Dudley  v.  Duval,  29  Wash.  528,  70  Pac. 
68;  Olson  V.  Snake  River  Val.  R.  Co., 
22  Wash.  139,  60  Pac.  156. 

[a]  Where  the  agreement  as  to 
compensation  averred  in  an  action  for 
commissions  for  selling  real  estate  was 
that  plaintiff  was  to  receive  sixty  dol- 
lars for  his  services,  and  the  proof 
showed  that  he  was  to  receive  two  per 
cent  on  the  amount  for  which  the 
property  should  be  sold  or  exchanged, 
this  did  not  constitute  a  failure  of 
proof  but  a  variance  which  not  having 
been  shown  to  be  material,  was  waived. 
Rumbolz  V.  Bennett,  86  Mo.  App.  174. 

67.  Mo.  —  Beck  v.  Ferrara,  19  Mo. 
30;  Haughey  Livery  &  U.  Co.  r.  Joyce, 
41  Mo.  App.  564.  N.  Y.  — Chapman  v. 
Carolin,  3  Bosw.  456;  Butler  v.  Liver- 
more,  52  Barb.  570;  Rosenfeld  v.  Cen- 
tral Vermont  Ry.  Co.,  Ill  App.  Div. 
371,  97  N.  Y.  Supp.  905. 

68.  Forsell  v.  Pittsburgh  &  M.  Cop- 
per Co.,  38  Mont.  403,  100  Pac.  218. 

[a]  "Speaking  technically,  there  ia 
a  well-defined  distinction  between 
'variance'  and  'failure  of  proof;  but 
in  the  sense  in  which  the  terms  'fail- 
ure of  proof  are  constantly  used — 
that  is,  as  the  equivalent  of  insuffi- 
ciency of  the  evidence — there  may  not 
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the  cases  frequently  speak  of  a  variance  amounting  to  a  failure  of 
proof."^  Any  distinction  which  may  exist  between  the  two  assumes  im- 
portance only  in  connection  with  the  necessity  cf  urging  objections  to 
the  variance  ;^°  proving  actual  prejudice  therefrom, ^^  and  making 
amendments  to  meet  the  proof/*  matters  which  will  be  discussed  in 
subsequent  sections. 

2.  Proceedings  in  Which  Applicable.  —  a.  In  General.  —  The  rulo 
against  variance  is  of  general  application  to  all  proceedings  cf  a  judi- 
cial nature,  whether  criminaF^  or  civil,'^*  legal,^^  or  equitable/^  It 
applies  whether  the  trial  be  had  with  a  jury"  or  by  the  court  sitting 


be,  and  frequently  is  not,  any  distinc- 
tion ■whatever."  Forsell  v.  Pittsburgh 
&  Montana  Copper  Co.,  38  Mont.  403, 
100  Pac.  218,  221. 

69.  Forsell  v.  Pittsburgh  &  M.  Cop- 
per Co.,  38  Mont.  403,  100  Pac.  218. 

70.  See  infra,  III,  B,  6,  a;  HI,  C,  4. 

71.  See  infra,  III,  C,  4,  c. 

72.  See  infra.  III,  C,  5. 

73.  See  infra,  III,  B. 

74.  See  infra,  III,  C. 

75.  U.  S.  — Wilson  v.  Haley  Live- 
stock Co.,  153  U.  S.  39,  14  Sup.  Ct.  768, 
38  L.  ed.  627;  Rogers  v.  Louisville  & 
N.  R.  Co.,  88  Fed.  462.  Conn.  — Whit- 
ing V  Koepke,  71  Conn.  77,  40  Atl. 
1053;  New  York,  N.  H.  &  H.  R.  Co.  r. 
Long,  69  Conn.  424,  37  Atl.  1070;  Allen 
V.  Jarvig,  20  Conn.  38.  Pla.  —  Wilkin- 
son V.  Pensaoola  &  A.  R.  Co.,  35  Fla. 
82,  17  So.  71.  Ga.  — Small  v.  Cohen, 
102  Ga.  248,  29  S.  E.  430;  Sanderlin  v. 
Willis,  98  Ga.  278,  25  S.  E.  437.  111. 
Loewenthal  v.  Elkins,  175  111.  553,  51 
N.  E.  592;  Glos  v.  Goodrich,  175  111. 
20,  51  N.  E.  643;  Frazier  v.  Smith,  60 
111.  145.  la.  —  Humpton  v.  Unterkirch- 
er,  97  Iowa  509,  66  N.  W.  776.  Mo. 
Debolt  f.  Kansas  Citv  etc.  R.  Co.,  123 
Mo.  496,  27  S.  W.  575.  Neb.  — Haves 
i\  Slobodnv,  54  Neb.  511,  74  N.  W.  961; 
McCormick  Harv.  Mach.  Co.  v.  Gus- 
tafson,  54  Neb.  276,  74  N.  W.  576;  El- 
liott V.  Carter  White-Lead  Co.,  53  Neb. 
458,  73  N.  W.  948;  Wilson  v.  City  Nat. 
Bank,  51  Neb.  87,  70  N.  W.  601;  Cock- 
rell  V.  Wood,  51  Neb.  269,  70  N.  W. 
944;  Robinson  f.  Kilpatrick-Koch  D.  G. 
Co.,  50  Neb.  795,  70  N.  W.  378.  Okla. 
Noble  r.  Atchison,  T.  &  S.  F.  R.  Co., 
4  Okla.  534,  46  Pac.  483.  Ore.  — Miller 
r.  Hirsehberg,  27  Ore.  522,  40  Pa..  506. 
Pa. —  Campbell  v.  Brown,  183  Pa.  112, 
38  Atl.  516;  Rvder  r.  Jacobs,  182  Pa. 
624,  38  Atl.  471.  R.  I.  — Potts  v.  Allen, 
19  R.  L  489,  34  Atl.  993.    Tex.  —  Texas 


&  P.  Ry.  Co.  V.  Purcell,  91  Tex.  585,  44 
S.  W.  1058.  Utah.  — Peay  v.  Salt  Lake 
City,  11  Utah  331,  40  Pac.  206. 

76.  Ala.  —  Brown  v.  Weaver,  113 
Ala.  228,  20  So.  964;  Hooper  v.  Stra- 
han,  71  Ala.  75;  Lewis  v.  Montgomery 
Mut.  B.  &  L.  Assn.,  70  Ala.  276;  Gra- 
ham V,  Tankersley,  15  Ala.  634.  Colo. 
Francis  t'.  Wells,  2  Colo.  660.  Conn. 
Shelinsky  v.  Foster,  87  Conn.  90,  87 
Atl.  35,  Ann.  Cas.  1914C,  1007.  Ga. 
Keaton  t'.  McGwier,  24  Ga.  217.  lU. 
Jewett  V.  Sweet,  178  111.  96,  52  N.  E. 
962;  Chaffin  r.  Kimball's  Heirs,  23  111. 
36;  Fitzpatrick  v.  Beatty,  6  111.  454. 
Ind.  —  Peelman  v.  Peelman,  4  Ind.  612. 
Mich.  —  Rudd  v.  Rudd,  33  Mich.  101; 
Converse  t'.  Blumrieh,  14  Mich.  109, 
90  Am.  Dec.  230.  Mo.  —  Reed  v.  Eott, 
100  Mo.  62,  12  S.  W.  347,  14  S.  W.  10S9; 
Lenox  v.  Harrison,  88  Mo.  491.  N.  J. 
Lehigh  Val.  R.  Co.  v.  McFarlan,  30  N, 
J.  Eq.  180;  Parsons  v.  Heston,  11  N.  J. 
Eq.  155;  Smith  V.  Axtell,  1  N.  J.  Eq. 
494.  N.  y.  — Green  v.  Storm,  3  Sandf. 
Ch.  305.  N.  C  — Mallory  v.  Mallory, 
45  N.  C.  80.  Tenn.  —  Dunaway  v. 
Dougherty,  46  S.  W.  1025;  Shaw  v. 
Patterson,  2  Tenn.  Ch.  171.  Vt.  —  Bar- 
rett  V.  Sargeant,  18  Vt.  365.  Va. 
Pigg  V.  Corder,  12  Leigh  (39  Va.)  69. 
W.  Va.  — Floyd  v.  Jones,  19  W.  Va. 
359;  Baugher  V.  Eichelberger,  11  W. 
Va.  217.  Wis.  — Williams  v.  Starr,  5 
Wis.  534. 

Degree  of  conformity  required  in 
equity,  see  infra.  III,  B,  3;  III,  C,  2. 

77.  U.  S.  —  Brown  f.  United  States, 
1  Ct.  CI.  377.  Ala.  — Wharton  v.  Cun- 
ningham, 46  Ala.  590.  Cal.  —  Bachman 
r.  Sepulveda,  39  Cal.  688;  Putnam  v. 
Lamphier,  36  Cal.  151.  Ind,  —  Wilker- 
son  r.  Rust,  57  Ind.  172;  Boardman  v. 
Griffin,  52  Ind.  101;  Oolitic  Stone  Co.  v. 
Crofton,  4  Ind.  App.  571,  31  N.  E.  375. 
Minn.  —  Erickson   f.    Fisher,    51    Minn. 
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without^*  a  jury,  and  it  is  also  observed  as  well  in  inferior^^  as  in 
higher  courts,  but  with  less  strictness  of  application.  Although  the 
principles  governing  variance  in  criminal  proceedings  are  to  a  degree 
similar  to  those  controlling  in  civil  cases,  a  separate  discussion  of  the 
two*°  has  been  undertaken  with  a  view  to  clearness  and  accuracy. 

b.  Special  Proceedings.  —  That  the  requisite  conformity  should  exist 
between  the  allegata  and  probata  is  a  rule  operative  not  only  in  suits 
and  actions  but  as  well  in  special  proceedings  judicial  in  their  nature." 

3.  Variance  Based  on  Evidence  of  Adverse  Party.  —  A  variance 
must  result  from  the  evidence  adduced  by  the  party  making  the  alle- 
gation; it  cannot  be  founded  upon  the  evidence  of  an  adverse  party.^* 

B.  Criminal  Proceedings.  —  1.  In  General.  —  In  criminal  proceed- 
ings, with  more  strictness  perhaps  than  in  civil,**  is  the  rule  adhered  to 
that  the  proof  must  conform  to  and  support  the  allegations.**  And  any 


300,  53  N.  W.  638.  Neb.  —  Lincoln  Nat. 
Bank  v.  Virgin,  36  Neb.  735,  55  N.  W. 
218,  38  Am.  St.  Eep.  747.  Tex.  — Laz- 
arus V.  Barrett,  5  Tex.  Civ.  App.  5,  23 
S.  W.  822.  Wash. —  Davis  v.  Hinch- 
liffe,  7  Wash.  199,  34  Pac.  915. 

78.  Ind.  —  Boardman  v.  Griffin,  52 
Ind.  101.  Kan.  — Wilcox  &  W.  Co.  v. 
Laaley,  40  Kan.  521,  20  Pac.  228.  Term. 
Dibrell  v.  Miller,  8  Yerg.  476,  29  Am. 
Dec.  126. 

79:     See  18  Standaed  Proc.  75. 

80.  Variance  in  criminal  proceed- 
ings see  infra,  III,  B. 

Variance  in  civil  proceedings  see  in- 
fra, III,  C. 

81.  Cal.  —  San  Jose  v.  Keed,  65  Cal. 
241,  3  Pac.  806.    la. —  Ball  f.  Keokuk 

6  N.  W.  Ey.  Co.,  71  Iowa  306,  32  N. 
W.  354.  La.  —  Pritchard  v.  McKinstry, 
12  La.  224.  Mich.  —  Hall  i'.  People,  21 
Mich.  456.  N.  Y.  —  Syracuse  v.  Bene- 
dict, 86  Hun  343,  33  N.  Y.  Supp.  944. 
Tenn.  —  Hay  den  v.  Memphis,  100  Tenn. 
582,  47  S.  W.  182.  Tex.  — State  v. 
Thompson,  10  Tex.  Civ.  App.  272,  30  S. 
W.  728. 

82.  Norcross  v.   Welton,   59   Vt.   50, 

7  Atl.  714;  Curtis  v.  Burdick,  48  Vt. 
166;  Greenwood  v.  Smith,  45  Vt.  37. 

83.  Ark.  ^— Hany  v.  State,  9  Ark. 
193.  m.  —  Williams  v.  People,  101  111. 
382.  Ind.  —  Zellers  v.  State,  7  Ind.  659. 
Mo. —  State  v.  Ballard,  104  Mo.  634, 
16  S.  W.  525. 

84.  U.  S.  —  Alaska  Packers'  Assn. 
V.  United  States,  244  Fed.  710,  157  C. 
C.  A.  158;  Younge  v.  United  States, 
242  Fed.  788,  155  C.  C.  A.  376;  United 
States  V.  Kiley,  74  Fed.  210.  Ala. 
Brown  v.  Tuscaloosa,  196  Ala.  475,  71 
So.  672;  Stone  v.  State,  115  Ala.  121, 
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22  So.  275;  Agee  v.  State,  113  Ala.  52, 
21  So.  207;  Thomas  v.  State,  111  Ala. 
51,  20  So.  617;  Winter  v.  State,  90  Ala. 
637,  8  So.  556;  Cheek  v.  State,  38  Ala. 
227;  Brister  t:  State,  26  Ala.  107;  John- 
son V.  State,  4  Ala.  App.  62,  58  So.  754. 
Ariz. —  Perez  v.  Terr.,  14  Ariz.  163,  125 
Pac.  483;  Martinez  v.  Territory,  5  Ariz. 
55,  44  Pac.  1089.  Ark.— Gardner  v.  State, 
130  Ark.  253,  197  S.  W.  23;  Woods  v. 
State,  123  Ark.  Ill,  184  S.  W.  409, 
Ann.  Cas.  1918A,  348;  Joiner  v.  State, 
113  Ark.  112,  167  S.  W.  492;  Blevins  V. 
State,  85  Ark.  195,  107  S.  W.  393;  Ad- 
ams V.  State,  64  Ark.  188,  41  S.  W.  423; 
Keoun  v.  State,  64  Ark.  231,  41  S.  W. 
808;  Blankenship  v.  State,  55  Ark.  244, 
18  S.  W.  54.  Cal.  — People  v.  Cum- 
mings,  117  Cal.  497,  49  Pac.  576;  Peo- 
ple t*.  Armstrong,  114  Cal.  570,  46  Pac. 
611;  People  v.  Eeed,  70  Cal.  529,  11 
Pac.  676;  People  v.  Keefer,  65  Cal. 
232,  3  Pac.  818;  People  v.  Trim,  39 
Cal.  75;  People  f.  Gassaway,  28  Cal. 
404;  People  v.  Germino  (Cal.  App.), 
175  Pac.  489;  People  f.  Crane,  34  Cal. 
App.  599,  168  Pac.  377;  People  r.  Mal- 
jan,  34  Cal.  App.  384,  167  Pac.  547; 
People  V.  Arnold,  20  Cal.  App.  35,  127 
Pac.  I'OCO.  Conn.  —  State  v.  Munson, 
40  Conn.  475;  State  v.  Stebbins,  29 
Conn.  463,  79  Am.  Dec.  223.  Del. 
State  V.  Hearns,  2  Harr.  530.  D.  C. 
Kemp  V.  United  States,  41  App.  Cas. 
539,  51  L.  E.  A.  (N.  S.)  825.  Fla. 
McDonald  v.  State,  70  Fla.  250,  70  So. 
24;  Thorp  v.  Smith,  64  Fla.  154,  59  So. 
193;  Glover  v.  State,  22  Fla.  493.  Ga. 
Tarpe  v.  State,  95  Ga.  457,  20  S.  E.  217; 
Berrien  v.  State,  83  Ga.  381,  9  S.  E.  609; 
McCoy  V.  State,  52  Ga.  287;  Eouse  r. 
State,  4  Ga.  136;    Chancey  v.  State,  18 
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mate-rial  departure,  in  the  evidence  adduced  by  the  prosecution,  from 
the  essential  averments  of  the  indictment  or  information  will  work  an 


Ga.  App.  328,  89  S.  E.  461;  Foss  v. 
State,  15  Ga.  App.  478,  83  S.  E.  880; 
Southern  Exp.  Co.  v.  State  (Ga.  App.), 
97  S.  E.  550;  O'Neal  v.  State,  10  Ga. 
App.  474,  73  S.  E.  696.  HI.  —  People 
f.  Sapp,  282  111.  51,  118  N.  E.  416; 
People  V.  Anderson,  267  111.  75,  107  N. 
E.  840;  People  r.  Hood,  191  111.  App. 
33;  Eeynolds  t\  People,  83  111.  479,  25 
Am.  Eep.  410;  Brown  v.  People,  66  111. 
344;  Eice  V.  People,  38  111.  435.  Ind. 
State  f,  Cameron,  176  Ind.  385,  96  N. 
E.  150;  State  v.  Gross,  175  Ind.  597,  95 
N.  E.  117;  Taylor  v.  State,  130  Ind.  66, 
29  N.  E.  415;  Dennis  f.  State,  91  Ind. 
291;  Wade  f.  State,  71  Ind.  535;  Moore 
V.  State,  65  Ind.  213.  la.  — State  v. 
Moffit,  155  Iowa  702,  136  X.  W.  908; 
State  V.  Adams,  155  Iowa  660,  136  N. 
W.  1051;  State  17.  Burns,  155  Iowa  488, 
1S6  N.  W.  520;  State  v.  Heft,  155  Iowa 
21,  134  N.  W.  950;  State  v.  Bell,  49 
Iowa  440;  State  v.  McConkey,  20  Iowa 
574;  State  f.  Crogan,  8  Iowa"523.  Kan. 
State  f.  Miller,  87  Kan.  454.  124  Pac. 
361;  State  v.  Woodrow,  56  Kan.  217, 
42  Pac.  714;  State  v.  Metsoh,  37  Kan. 
222,  15  Pac.  251.  Ky.  — Adams  Exp. 
Co.  V.  Com.,  178  Kv.  59,  198  S.  W.  556; 
Com.  V.  Hubble,  176  Kv.  680,  197  S.  W. 
393;  Paul  f.  Com.,  159  Kv.  848,  169  S. 
W.  544;  Com.  f.  White,  33  Ky.  L.  Eep. 
70,  109  S.  "W.  324;  Dallas  v.  Com.,  19 
Ky.  L.  Eep.  289,  40  S.  W.  456.  La. 
State  V.  Lafar^e,  141  La.  936,  75  So. 
998;  State  v.  "Walters,  135  La.  1070,  66 
So.  364;  State  v.  Accardo,  129  La.  666, 
66  So.  631;  State  v.  Allen,  37  La.  Ann. 
685.  Md.  — State  v.  Edwards,  124  Md. 
592,  92  Atl.  1037;  Currv  r.  State,  117 
Md.  587,  83  Atl.  1030.  Mass. —  Com.  r. 
MacKenzie,  211  Mass.  578,  98  N.  E. 
598;  Com.  v.  Stone,  152  Mass.  498,  25 
N.  E.  967;  Com.  v.  Shearman,  11  Cush. 
546;  Com.  f.  McAvoy,  16  Gray  235; 
Com.  V.  Harley,  7  Mete.  506.  Mich. 
Maynard  v.  Eaton  Circuit  Judge,  108 
Mich.  201,  65  N.  W.  760.  Miss.- War- 
ren r.  State,  108  Miss.  502,  66  So.  979; 
Taylor  v.  State,  101  Miss.  857,  58  So. 
593;  Oliver  v.  State,  101  Miss.  382,  58 
So.  6;  Clark  v.  State,  100  Miss.  751,  57 
So.  209,  Ann.  Cas.  1914A,  463,  38  L.  E. 
A.  (N.  S.)  187.  Mo.  — State  v.  Burgess, 
268  Mo.  407.  188  S.  "W.  135;  State  f. 
MeConnell,  240  Mo.  269,  144  S.  W.  836; 
State  V.  Plant,  209  Mo.  307,  107  S.  W. 


1076;  State  v.  Ballard,  104  Mo.  634,  16 
S.  W.  525;  State  v.  Apperger,  80  Mo. 
173;  State  v.  Eosefelt,  184  S.  W.  904; 
State  V.  Young,  163  Mo.  App.  88,  146 
S.  W.  70.  Mont. —  State  v.  Collins,  53 
Mont.  213,  163  Pac.  102;  State  v. 
Gaimos,  53  Mont.  118,  162  Pac.  596; 
State  V.  Booth,  46  Mont.  334,  127  Pac. 
1017;  State  f.  Crean,  43  Mont.  47,  114 
Pac.  603,  Ann.  Cas.  1912C,  424;  State 
V.  McDonald,  10  Mont.  21,  24  Pac.  628, 
24  Am.  St.  Eep.  25.  Neb.  —  Clark  v. 
State,  102  Neb.  728,  169  N.  W.  271; 
Goldberrv  v.  State,  66  Neb.  312,  92  N. 
W.  906;  Williams  V.  State,  51  Neb.  630, 
71  N.  W.  313.  N,  J. —  State  v.  Eiccio, 
90  N.  J.  L.  25,  100  Atl.  187;  State  v. 
Wilson,  80  N.  J.  L.  467,  78  Atl.  144. 
N.  Y.  — People  v.  Katz,  154  App.  Div. 
44,  139  N.  Y.  Supp.  137;  People  v.  Katz, 
23  How.  Pr.  93.  N.  C.  —  State  v.  Gib- 
son, 169  N.  C.  318,  85  S.  E.  7;  State  v. 
Miller,  93  N.  C.  511,  53  Am.  Eep.  469; 
State  V.  Burgess,  74  N.  C.  272.  OWo. 
Angeloff  r.  State,  91  Ohio  St.  361,  110 
N.  E.  936;  Tingue  v.  State,  90  Ohio  St. 
368,  108  N.  E.  222,  Ann.  Cas.  1916C, 
1156;  Goodlove  v.  State,  82  Ohio  St. 
365,  92  N.  E.  491,  30  L.  E.  A.  (N.  S.) 
134.  Okla.  —  Emyhtubby  v.  State,  14 
Okla.  Crim.  213,  169  Pac.  1124;  Smoot 
V.  State,  14  Okla.  Crim.  129,  167  Pac. 
1158;  Williams  f.  State,  14  Okla.  Crim. 
100,  167  Pac.  763;  Taggart  v.  State,  12 
Okla.  Crim.  509,  159  Pac.  940.  Ore. 
State  V.  Goddard,  69  Ore.  73,  133  Pac. 
90,  138  Pac.  243,  Ann.  Cas.  1916A,  146; 
State  V.  Hardin,  63  Ore.  305,  127  Pac. 
789.  S.  D.  — State  v.  Yeager,  168  N. 
W.  749;  State  v.  Millard,  30  S.  D.  169, 
138  N.  W.  366;  State  v.  Julius,  29  S.  D. 
638,  137  N.  W.  590.  S.  C,  —  State  v. 
Owens,  10  Eich.  L.  169.  Tex.  —  Ka- 
hanek  v.  State  (Tex.  Crim.),  201  S.  W. 
994;  Powell  v.  State  (Tex.  Crim.),  198 
S.  W.  317;  Serrato  v.  State,  74  Tex. 
Crim.  413,  171  S.  W.  1133;  Knight  v. 
State,  71  Tex.  Crim.  36,  158  S.  W.  543; 
Jones  f.  State,  69  Tex.  Crim.  497,  154 
S.  W.  1018;  Clay  v.  State,  68  Tex. 
Crim.  250,  150  S.  W.  430;  Carnes  f. 
State,  53  Tex.  Crim.  490,  110  S.  W.  750, 
22  L.  E.  A.  (N.  S.)  706;  Havgood  v. 
State,  51  Tex.  Crim.  618,  103  S.  W.  890; 
Booth  V.  State,  36  Tex.  Crim.  600,  38 
S.  W.  196.  Utah.  —  State  v.  Harcombe, 
48     Utah     89,     158     Pac.     1096.      Va. 
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acquittal  of  the  accused,^^  and  justify  the  setting  aside  of  a  convic- 
tion.^^ It  is  a  rule  which  relates  to  whatever  evidence  is  received  to  es- 
tablish the  guilt  of  the  accused, ^^  but  not  to  evidence  received  after 
conviction  whether  by  the  verdict  of  a  jury  or  confession  of  guilt  in 
open  court." 

2.  What  Must  Be  Proved.  —  a.  Elements  of  Offense  Charged.. 
Since  the  accused  can  be  legally  convicted  only  of  the  offense  charged 
in  the  indictment  or  information,^^  it  is  apparent  that  the  evidence  ad- 
duced must  be  in  conformity  with  and  be  sufficient  to  sustain  the  ma- 
terial elements  of  the  crime  alleged."*  Proof  of  a  different  offense  than 


Holly  V.  Com.,  113  Va.  769,  75  S.  E.  88; 
Thornton  v.  Com.,  24  Gratt.  (65  Va.) 
657.  Wash. —  State  v.  Neis,  68  Wash. 
5&9,  123  Pac.  1022;  State  v.  Ewing,  67 
Wash.  395,  121  Pac.  834;  State  v. 
Jones,  3  Wash.  175,  28  Pac.  254.  Wyo. 
Wilde  V.  State,  20  Wyo.  302,  123  Pac. 
85;  Fletcher  v.  State,  20  Wyo.  284,  123 
Pac.  80;  Eggart  v.  State,  19  Wyo.  285, 
116  Pac.  454. 

Application  to  particular  offenses 
see  infra,  III,  B,  5. 

[a]  A  defective  charge  in  the  in- 
dictment or  information  cannot  be 
supplemented  by  the  proof  since  the 
proof  and  the  allegations  must  agree. 
Com.  V.  White,  33  Ky.  L.  Eep.  70,  109 
S.  W.  324. 

85.  U.  S.  — United  States  v.  How- 
ard, 3  Sumn.  12,  26  Fed.  Cas.  No.  15,- 
403.  Ala. —  Stone  v.  State,  115  Ala. 
121,  22  So.  275;  Gilmore  v.  State,  99 
Ala.  154,  13  So.  536;  Lynch  v.  State, 
89  Ala.  18,  7  So.  829;  Bell  v.  State,  48 
Ala.  684,  17  Am.  Eep.  40;  Fisher  v. 
State,  46  Ala.  717.  Ark.  —  Gardner  v. 
State,  130  Ark.  253,  197  S.  W.  23;  Wat- 
son V.  State,  29  Ark.  299.  Cal.  —  Peo- 
ple V.  Trim,  39  Cal.  75;  People  v.  Bart- 
nett,  15  Cal.  App.  89,  113  Pac.  879. 
Ga.  —  Caswell  v.  State,  5  Ga.  App.  483, 
63  S.  E.  566.  111.  — Davis  v.  People, 
19  111.  74.  Kan.  — State  v.  Cassady,  12 
Kan.  550.  Ky.  —  Farris  v.  Com.,  90  Ky. 
637,  14  S.  W.  681;  Mulligan  v.  Com.,  84 
Ky.  229,  1  'S.  W.  417;  Kessler  v.  Com., 
12  Bush  18.  La.  — State  v.  Hunter,  43 
La,  Ann.  157,  8  So.  624.  Me.  — Hinck- 
ley V.  Penobscot,  42  Me.  89.  Mass. 
Com.  V.  Dean,  109  Mass.  349.  Mo. 
State  V.  Plant,  209  Mo.  307,  107  S.  W. 
1076;  State  v.  Ballard,  104  Mo.  634,  16 
S.  W.  525.  Mont.  — State  v.  Booth,  46 
Mont.  334,  127  Pac.  1017.  N.  H. —  State 
r.  Copp,  15  N.  H.  212.  N.  J.  — State  v. 
Wyckoff,  31  N.  J.  L.  65.  N,  Y.  — Co- 
hen V.  People,  5  Park.  Crim.  330.   Okla. 
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Taggart  v.  State,  12  Okla.  Crim.  509, 
159  Pac.  940.  Ore.  — State  v.  Ryan,  15 
Ore.  572,  16  Pac.  417.  Pa.  — Harman 
V.  Com.,  12  Serg.  &  E.  68.  S.  C.  —  State 
V.  Johnson,  45  S.  C.  483,  23  S.  E. 
619;  State  v.  Rushing,  2  Nott.  &  Me 
0.  660.  Tex.  —  Williams  v.  State,  69 
Tex.  Crim.  163,  153  S.  W.  1136;  Lut- 
trell  v.  State,  65  Tex.  Crim.  102,  143 
S.  W.  628;  Johnson  v.  State,  63  Tex. 
Crim.  457,  140  S.  W.  337;  Miller  v. 
State,  16  Tex.  App.  417;  Dunham  v. 
State,  9  Tex.  App.  330.  Vt.  — State  v. 
Jones,  39  Vt.  370.  Va.  — Ehodes  v. 
Com.,  78  Va.  692;  Thornton  v.  Com., 
24  Gratt.  (65  Va.)   657. 

[a]  "There  was  therefore  In  this 
case  a  total  failure  of  proof  as  to  an 
essential  allegation  and  material  part 
of  the  offense  charged  in  the  indict- 
ment, and,  such  defect  not  being  one 
of  mere  variance  that  is  excused  or 
rendered  harmless  by  the  curative  pro- 
visions of  section  7216,  Eev.  St.,  it  was 
and  is  necessarily  fatal,  and  the  mo- 
tion to  direct  a  verdict  in  this  case 
should  have  been  sustained."  Good- 
love  V.  State,  82  Ohio  St.  365,  92  N.  E. 
491,  30  L.  R.  A.   (N.  S.)    134. 

86.  See  infra,  III,  B,  10,  b. 

87.  State  v.  Branner,  149  N.  C.  559, 
63  S.  E.  169. 

88.  State  v.  Branner,  149  N.  C.  559, 
63  S.  E.  169. 

89.  Conviction  of  other  offenses,  see 
12  Standard  Pkoc.  568,  and  the  title 
"Verdict." 

90.  U.  S.  —  United  States  v.  How- 
ard, 3  Sumn.  12,  26  Fed.  Cas.  No.  15, 
403.  Ala.  — Bell  v.  State,  48  Ala.  684, 
17  Am.  Eep.  40;  Fisher  v.  State,  46 
Ala.  717;  Elliott  V.  State,  26  Ala.  78; 
Hughes  V.  State,  12  Ala.  458.  Ark. 
Monk  V.  State,  105  Ark.  12,  150  S.  W. 
133;  Williams  f.  State,  41  Ark.  173; 
Smith  V.  State,  37  Ark.  274;  Blackwell 
V.  State,  36  Ark.  178;  Watson  v.  State, 
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that  laid  in  the  pleading  would  be  fatal  to  the  prosecution  and  must 
necessarily  result  in  an  acquittal.'^ 

b.  Proof  of  Part  of  Matter  Charged.  —  The  state  is  bound  to  prove 
only  so  much  of  the  matter  alleged  in  the  indictment  or  information  as 
is  necessary  to  establish  a  crime  if  one  is  included  within  the  charge,*^ 


29  Ark.  299.  Cal.  —  People  v.  Trim,  39 
Cal.  75;  People  v.  Bartnett,  15  Cal.  App. 
89,  113  Pae.  879.  111.  — Davis  v.  Peo- 
ple, 19  111.  74.    Kan. — State  v.  Cassady, 

12  Kan.  550.  Ky.  —  Fairis  v.  Com.,  90 
Ky.  637,  14  S.  W.  681;  Mulligan  f. 
Com.,  84  Kv.  229,  1  S.  W.  417;  Kessler 
f.  Com.,  12  Bush  18.  La.  — State  v. 
Anderson,  136  La.  261,  66  So.  966; 
State  V.  ilardaway,  50  La.  Ann.  1345, 
24  So.  320;  State  v.  Hunter,  43  La.  Ann. 
157,  8  So.  624;  Consolidated  Fruit  Jar 
Co.  V.  Navra,  33  La.  Ann.  995.  Me, 
Hinckley  v.  Penobscot,  42  Me.  89. 
Mass.  —  Com.  r.  Howe,  132  Mass.  250; 
Com.  f.  Dean,  109  Mass.  349.  Miss. 
Clark  V.  State,  100  Miss.  751,  57  So.  209, 
Ann.  Cas.  1914A,  463,  38  L.  E.  A.  (X. 
S.)  187;  Miller  v.  State,  68  Miss.  221, 
8  So.  273.  Mo.  — State  v.  Young,  237 
Mo.  170,  140  S.  W.  873;  State  v.  Young, 
163  Mo.  App.  88,  146  S.  W.  70.  Mont. 
State  V.  Duncan,  40  Mont.  531,  107 
Pac.  510;  Murray  v.  Heinze,  17  Mont. 
353,  42  Pac.  1057,  43  Pac.  714.  N.  H. 
State  V.  Copp,  15  N.  H.  212.  N.  J. 
State  V.  Wyckoff,  31  N.  J.  L.  65.  N.  Y. 
Eemington  v.  Walker,  21  Hun  322;  Co- 
hen 1-.  People,  5  Park.  Crim.  330.  Ore. 
State  V.  Eyan,  15  Ore.  572,  16  Pac.  417, 
Pa.  —  Harman  v.  Com.,  12  Serg.  &  E. 
68.  S.  C  — State  v.  Johnson,  45  S.  C. 
483,  23  S.  E.  619;  State  v.  Bushing,  2 
Nott  &  McC.  560.  Tex.  —  Knight  v. 
State,  71  Tex.  Crim.  36,  158  S.  W.  543; 
Kahanek  v.  State  (Tex.  Crim.),  201  S, 
W.  994;  Williams  v.  State,  69  Tex. 
Crim.  163,  153  S.  W.  1136;  Pilgrim  v. 
State,  68  Tex.  Crim.  175,  150  S.  W. 
1170;  Mills  r.  State,  65  Tex.  Crim.  497, 
145  S.  W.  368;  Miller  v.  State,  16  Tex, 
App.  417;  Osborne  V.  State,  14  Tex. 
App.  225;  Dunham  v.  State,  9  Tex.  App. 
330;  J.  I.  Case  Plow  Works  v.  Morris, 
17  Tex.  Civ.  App.  6,  42  S.  W.  652;  Don- 
ovan V.  Ladner,  3  Tex.  Civ.  App.  203, 
22  S.  W.  61.  Vt.  — State  v.  Jones,  39 
Vt.  370. 

91,     Ark. —  Gardner     v.     State,     130 
Ark.  253.  197  S.  W.  23;  Horton  v.  State, 

13  Ark.  62.  Cal.  —  People  v.  Trim,  39 
Cal.  75.  lU.  — Goodhue  v.  People,  94 
El,   37.     Ind.— Harvey    v.    State,    80 


Ind,  142,  Ky.  —  Eobinson  v.  Com.,  6 
Dana  287.  La. —  State  v.  Kye,  46  La. 
Ann.  424,  14  So.  883.  Me.  — State  v. 
Therrien,  86  Me,  425,  29  Atl.  1117, 
Mass.  —  Com.  v.  Churchill,  136  Mass. 
148.  Mich.  —  People  r.  Handley,  93 
Mich.  46,  52  N.  W.  1032.  Minn.— State 
r.  Vorey,  41  Minn.  134,  43  N.  W.  324. 
Mo.  — State  v.  Burgess,  268  Mo.  407, 
188  S.  W.  135;  State  v.  Apperger,  80 
Mo.  173.  Mont.  —  State  v.  Gaimos,  53 
Mont.  118,  162  Pac.  596.  N.  Y. Peo- 
ple V.  Cruger,  102  N.  Y.  510,  7  N.  E. 
555,  55  Am.  Eep.  830.  N.  C.  —  State  v. 
Bisaner,  97  N.  C.  503,  2  S.  E.  368. 
Okla.  — Smith   v.   State,   7   Okla.   Crim. 

4,  120  Pac.  1031.  Ore.  — State  i-.  God- 
dard,  69  Ore.  73,  133  Pac.  90,  138  Pac. 
243,  Ann.  Cas.  1916A,  146.  S.  D.— State 
r.  Stewart,  37  S.  D.  263,  157  N.  W.  1046. 
Tex.  —  Silvas  v.  State,  71  Tex.  Crim. 
213,  159  S.  W.  223;  Davis  t:  State,  61 
Tex.  Crim.  611,  136  S.  W.  45.  Vt. 
State  V.  Wheat,  63  Vt.  673,  22  Atl.  720. 
Wis. —  State  v.  Atkinson,  88  Wis.  1, 
58  N.  W.  1034. 

See  also  supra,  III,  B,  1. 

[a]  Proof  of  embezzlement  by  an 
administrator  will  not  sustain  a  charge 
of  embezzlement  by  a  bailee,  where  un- 
der the  statute  the  two  are  distinct 
offenses.  Gardner  v.  State,  130  Ark. 
253,  197  S.  W.  23. 

[b]  Evidence  of  keeping  a  disorder- 
ly house  through  an  agent  will  not  sup- 
port a  charge  of  keeping  a  disorderly 
house  since  the  two  offenses  are  differ- 
ent. Novy  V.  State,  62  Tex.  Crim.  492, 
138  S.  W.  139. 

92.  U.  S.  —  rnited  States  v.  Ballard, 
lis  Fed.  757.  Colo.  —  Giano  v.  People, 
30  Colo.  20,  69  Pac.  504.  Ga,  — Brazil 
V.  State,  117  Ga.  32,  43  S.  E.  460, 
Mass,  —  Com.  v.  Adams,  127  Mass.  15; 
Com.  V.  O'Brien,  107  Mass.  208;  Com. 
V.  Cox,  7  Allen  577;  Com.  v.  Griffin,  3 
Cush.  523.  N.  M.  —  Terr.  v.  Xeather- 
lin.  13  N.  M.  491,  85  Pac.  1044.  Tex. 
Tucker  v.  State,  59  Tex.  Crim.  291,  128 

5.  W.  617.  Va. — Morganstern  f.  Com., 
94  Va.  787,  26  S.  E.  402. 

[a]  Acts  Constituting  Distinct 
Crimes    Committed    by    Same    Person. 

Vol.  XSV 


554 


VARIANCE  AND  FAILURE  OF  PROOF 


and  if  the  averment  is  divisible  and  enough  is  proved  to  constitute  the 
offense  charged  it  is  not  material  that  the  remaining  allegations  are  not 
proved.'^  An  offense  which  may  be  committed  in  one  or  more  of  several 
ways  may  be  charged  in  any  or  all  of  the  ways®*  in  which  case  proof  of 
either  of  the  acts  pleaded  is  sufficient  to  sustain  the  allegation  of  the 
charge  and  a  failure  to  prove  them  all  is  not  fatal.®*  But  if  under  the 
statute  the  offense  may  be  committed  in  several  designated  ways  and 
the  state  elects  to  charge  the  offense  in  one  of  those  ways,  it  cannot  es- 
tablish the  charge  by  proof  that  the  offense  was  committed  in  either  of 
the  other  ways.*® 

c.  Where  Two  or  More  Offenses  Charged.  —  No  variance  exists  where 
the  evidence  establishes  one  of  two  or  more  offenses  charged  since  the 
defendant  may  be  convicted  of  one  of  them  and  acquitted  of  the  others.®^ 


When  the  statute  makes  either  of  two 
or  more  distinct  acts  connected  with 
the  same  general  offense  and  subject 
to  the  same  measure  and  kind  of  punish- 
ment indictable  separately  and  as  dis- 
tinct crimes,  when  each  is  committed 
by  different  persons  and  at  different 
times,  they  may,  when  committed  by 
the  same  person  and  at  the  same  time 
^e  coupled  in  one  count  as  constituting 
all  together  one  offense  only,  and  in 
such  case  the  offense  may  be  in- 
formed against  as  for  one  combined 
act  and  proof  of  either  of  the  acts  men- 
tioned in  the  statute  and  set  forth  in 
the  indictment  or  information  will  sus- 
tain a  conviction.  State  v.  Sherman, 
81  Kan.  874,  107  Pac,  33,  135  Am.  St. 
Eep.  403. 

93.  State  v.  I.  En,  10  Nev.  277; 
State  V.  Evans,  23  S.  C.  209.  See  imfra, 
III,  B,  2,  b,  (II). 

Conviction  of  included  offense,  see  12 
Standard  Proc.  568. 

94.  See  the  title  "Indictment  and 
Information." 

95.  Woods  V.  State,  133  Ala,  162,  31 
So.  984;  Sampson  v.  State,  107  Ala. 
76,  18  So.  207;  McVay  v.  State,  lOO 
Ala.  110,  14  So.  862;  Sanford  v.  State, 
8  Ala.  App.  245,  62  So.  317;  State  v. 
Miller,  188  Mo.  370,  87  S.  W.  484;  State 
V.  Murphy,  47  Mo.  274;  State  v.  Young, 
163  Mo.  App.  88,  146  S.  W.  70. 

[a]  A  charge  that  defendant  did 
* 'falsely  make,  alter,  forge,  counter- 
feit"  the  name  of  a  person  to  a  prom- 
issory note  is  sustained  by  proof  Ihat 
he  did  any  one  of  the  things  mentioned, 
Though  the  word  "or"  is  not  placed 
between  "forge"  and  "counterfeit," 
the  indictment  will  be  construed  as 
charging  the  acts  in  the  disjunctive  and 

Vol.  XXV 


a  failure  to  prove  them  all  will  not 
constitute  a  fatal  variance.  Sanford 
V.  State,  8  Ala.  App.  245,  62  So.  317. 

"[b]  The  falsity  of  all  the  matters 
charged  as  false  in  perjury  need  not 
be  proved  in  order  to  sustain  a  con- 
viction. Barber  v.  State,  64  Tex.  Grim. 
96,  142  S.  W.  577. 

[c]  In  false  pretenses  it  is  not  neces- 
sary to  prove  the  falsity  of  all  the 
representations  alleged  in  an  informa- 
tion for  obtaining  money  by  false  pre- 
tenses; proof  of  one  or  more  which 
are  within  the  statute  and  which  in- 
duced the  pavmeut  is  sufficient.  State 
V.  Hetrick,  84  Kan.  157,  113  Pac.  383, 
34  L.  E.  A.  (N.  S.)   642. 

96.  Quails  V.  State,  71  Tex.  Grim.  67, 
158  S.  W.  539. 

[a]  Eule  applied  to  a  prosecution  foi 
abandonment  after  seduction  and  mar- 
riage. Quails  f.  State,  71  Tex.  Grim. 
67,  158  S.  W.  539. 

97.  U.  S.  — United  States  v.  Read,  2 
Cranch  C.  G.  198,  27  Fed.  Gas.  No.  16, 
126;  United  States  v.  Harding,  1  Wall, 
Jr.  127,  3  Glark  473,  26  Fed.  Gas.  No. 
15,301.  Ala.  —  Robinson  v.  State,  84 
Ala.  434,  4  So.  774;  Borum  v.  State, 
66  Ala.  468;  McGlellan  v.  State,  53  Ala. 
640;  McElhaney  v.  State,  24  Ala.  71; 
Cheek  v.  State,  38  Ala.  227.  Ark. 
Baker  v.  State,  4  Ark.  56.  Del.  —  State 
V.  Gocker,  3  Harr.  554.  Ga.  —  Polite  V. 
State,  78  Ga.  347.  Ind.  —  Durham  v. 
State,  1  Blackf.  33.  Kan.  — State  v. 
Brandon,  7  Kan.  106.  La.  —  State  v. 
Morgan,  39  La.  Ann.  214,  1  So.  456. 
Mass.  —  Gom.  v.  Lowery,  149  Mass.  67, 
20  N.  E.  697;  Gom.  v.  McLaughlin,  12 
Gush.  612;  Gom.  v.  Brown,  12  Gray 
135.  N.  Y.— White  v.  People,  32  N. 
Y.  465;    People  v,  Snyder,  2  Park.  Grim. 
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d.  Proof  of  Lesser  Offense.  —  It  is  competent  for  the  prosecution  to 
prove  a  lesser  offense  included  in  the  averments  where  both  offenses 
belong  to  the  same  generic  class  and  the  commission  of  the  higher  may 
involve  the  commission  of  the  lower,^^  or  any  offense  of  the  same  char- 
acter of  a  lower  degree,®^  and  evidence  of  such  included  offense/  or  of 
such  offense  of  a  lower  degree^  does  not  constitute  a  variance. 

e.  Evidence  of  Greater  Crime  Than  Charged.  —  The  fact  that  the 
evidence  brought  out  at  the  trial  in  proof  of  the  crime  charged  may 
also  be  sufficient  to  establish  a  greater  crime  than  the  one  alleged  but 
which  includes  the  one  alleged,  does  not  constitute  a  variance.^ 

f.  Joint  Defendants. —  (I.)  In  General,  —  "When  two  or  more  persons 
are  indicted  together  for  one  and  the  same  offense,  to  convict  all  it  must 
appear  that  the  offense  wholly  arose  from  the  joint  act  of  all.*  Such  an 


23.  N.  C  — State  v.  Grisham,  2  N.  C. 
13.  Pa.  — Com.  v.  Stiver,  1  Pa.  Co.  Ct 
526.  Tenn.  —  Cornell  v.  State,  7  Baxt. 
520. 

See  12  Standard  Proc,  568,  and  see 
the  title  "Verdict." 

[a]  Burglary  and  grand  larceny 
charged  and  conviction  had  on  proof  of 
the  latter  crime.  Robinson  v.  State, 
84  Ala.  434,  4  So.  774. 

98.  See  12  Standard  Proc.  568,  and 
the   title    "Verdict." 

99.  See  12  Standard  Proc.  572. 

1.  U.  S.  — United  States  v.  Hall,  26 
Fed.  Gas.  No.  15,282.  Ark.  — Monk  v. 
State,  105  Ark.  12,  150  S.  W.  133;  Cam- 
eron V.  State,  13  Ark.  712.  Ala. 
Stone  V.  State,  115  Ala.  121,  22  So.  275; 
McElhaney  v.  State,  24  Ala.  71.  Ga. 
Lowe  V.  State,  57  Ga.  171.  111.  —  Spies 
V.  People,  122  111.  1,  12  N.  E.  865,  17 
N.  E.  898,  3  Am.  St.  Rep.  320.  la. 
State  r.  Harris,  11  Iowa  414;  State  r. 
Myers,  10  Iowa  448;  State  v.  Cooster, 
10  Iowa  453.  Kan.  —  State  v.  Gluck, 
49  Kan.  533,  31  Pae.  690;  State  v. 
Schweiter,  27  Kan.  499.  Me. —  State 
r.  Burgess,  40  Me.  592.  Mass.  —  Com. 
r.  Dolan,  121  Mass.  374;  Com.  v. 
O'Brien,  107  Mass.  208;  Com,  v.  Brown, 
14  Gray  419;  Com.  r.  O'Connell,  12 
Allen  451.  Miss.  —  Swinney  v.  State, 
8  Smed.  &  M,  576.  Mo.  — State  f. 
Kelsoe,  76  Mo.  505.  N.  Y.  —  Harris  f. 
People,  64  N.  Y.  148.  N.  C  — State  v. 
Martin,  82  N.  C.  672;  State  v.  Lock- 
lear,  44  N.  C.  205.  S.  C  — State  v. 
Evans,  23  S.  C.  209;  State  v.  John- 
son, 3  Hill  1.  Tenn.  —  Haslip  v.  State, 
4  Hayw.  273;  Cornell  v.  State,  7  Baxt. 
520.  Tex.  —  Alderson  v.  State,  2  Tex. 
App.  10.  Va.  — Angel  v.  Com.,  2  Va. 
Cas.   (4  Va.)    231. 

2.    Ark.  — Baker    v.    State,    4    Ark, 


56.  Mass.—  Com.  v.  Hall,  142  Mass.  454, 
8  N.  E.  324.  N.  Y,  —  People  v.  Lohman, 
2  Barb.  216.  Ore.  —  State  r.  Goddard, 
69  Ore.  73,  133  Pac.  90,  138  Pae.  243, 
Ann.  Cas.  1916A,  146. 

[a]  The  Rule  Applied  to  Homicide. 
Cal.  — People  v.  Pool,  27  Cal.  572.  la. 
State  V.  Moelehen,  53  Iowa  310,  5  N.  W. 
186.  La,  —  State  v.  Jones,  46  La.  Ann. 
1395,  16  So.  369.  Mich.  —  People  v. 
Wright,  89  Mich.  70,  50  N.  W.  792. 
Mo.  —  State  v.  Gee,  85  Mo.  647.  Mont. 
State  V.  Cadotte,  17  Mont.  315,  42  Pac. 
857;  Terr,  v.  Manton,  7  Mont.  162,  14 
Pac.  637.  Nev.  — State  v.  St.  Clair,  16 
Xev.  207.  Pa.  — Com.  v.  Manfredi,  162 
Pa.  144,  29  Atl.  404.  Tenn.  — Coaler  v. 
State,  5  Baxt.  678.  Tex.  —  Fuller  v. 
State,  30  Tex.  App.  559,  17  S.  W.  1108. 

3.  la.  —  State  r.  Graff,  66  Iowa  482, 
24  N.  W.  6.  Mass.  — Com.  v.  Crea- 
don, 162  Mass.  466,  38  K  E.  1119;  Com. 
r.  Walker,  108  Mass.  309;  Com.  v. 
Burke,  14  Gray  100;  Com.  v.  Squire,  1 
Mete.  258;  Com.  v.  McPike,  3  Cush. 
181,  50  Am.  Dee.  727.  Mo.  — State  v. 
Keeland,  90  Mo.  337,  2  S.  W.  442.  Tex. 
Farrell  v.  State  (Tex.  Crim.),  44  S.  W. 
512.  Wash.  — State  v.  Hatch,  63  Wash. 
617,  116  Pae,  286. 

[a]  That  the  facts  proved  will  also 
establish  robbery  as  well  as  the  larceny 
charged  does  not  constitute  a  variance. 
State  i:  Hatch,  63  Wash.  617,  116  Pac. 
286. 

Conviction  of  higher  offense,  see  12 
Standard  Proc.  599. 

4.  United  States  v.  McDonald,  8 
Biss.  439,  26  Fed.  Cas.  No.  15,667; 
Baker  r.  People,  105  111.  452. 

Conviction  of  joint  defendant  of  dif- 
ferent degrees  of  offense,  see  12  Stand- 
ard Proc.  599. 

[a]      "Under  an  indictment  against 
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indictment  is  not  sustained  by  proof  mereTy  that  each  of  the  defendants 
separately  committed  at  different  times  a  separate  and  distinct  offense 
of  the  character  charged,  with  whicTi  the  other  defendants  were  not 
connected,  and  in  which  they  did  not  participate.^  But  as  all  crimes 
committed  by  two  or  more  persons  are  several  as  well  as  joint,  it  fol- 
lows that  it  is  not  necessary  to  prove  all  guilty  in  order  to  sustain  the 
indictment  or  information  as  to  one.^  There  is,  however,  a  class  of  of- 
fenses such  as  conspiracies,  riots,  etc,  which  cannot  be  committed  by 
less  than  a  certain  number  and  in  these  cases  unless  the  requisite  num- 
ber is  proved  to  be  guilty  the  offense  is  not  made  out.'^ 

(II.)  Principle  in  First  and  Second  Degree.  —  Where  several  defendants 
are  charged  as  principals  in  the  first  degree  and  others  in  the  second 
degree  proof  that  either  one  committed  the  act  and  that  the  others  were 
present  aiding  and  abetting  will  sustain  conviction  against  all,^  and  if 
the  allegation  is  of  a  principal  in  the  first  degree,  evidence  of  acts 
showing  the  crime  to  be  that  of  a  principal  in  the  second,  or  vice  versa 
degree  wnll  not  constitute  a  variance  where  the  punishment  is  not  dif- 
ferent in  the  two  cases.^ 

(III.)  Principal  and  Accessory.— A  discussion  of  the  question  as  to 
how  far  a  charge  against  one  as  principal  is  supported  by  proof  that 
he  participated  as  an  accessory  before  or  after  the  fact,  and  vice  versa, 
will  be  found  elsewhere  in  this  work.^° 

3.  Degree  of  Conformity  Required.  —  a.  In  General.  —  At  the  com- 


two  or  more,  two  can  not  be  convicted 
jointly  for  distinct  offenses,  though  of 
the  kind  charged  in  the  indictment, 
committed  by  them  severally  and  grow- 
ing out  of  separate  transactions." 
Baker  v.  People,  105  111.  452:  People  v. 
Hallam,  149  111,  App.  384. 

5.  United  States  v.  McDonald,  8 
Biss.  439,  26  Fed.  Cas.  No.  15,667. 

6.  Ward  v.  State,  22  Ala.  16:  Baker 
v.  People,   105  111.  452. 

[a]  Where  sereral  persons  are  joint- 
ly indicted  for  betting  and  the  evidence 
shows  that  one  of  them  only  was  en- 
gaged in  the  betting,  he  may  be  con- 
victed and  the  others  acquitted.  Ward 
V.  State,  22  Ala.  16. 

7.  See  Ward  v.  State,  22  Ala.  16  and 
5  Standard  Proc.  319. 

8.  Albritton  v.  State,  32  Fla.  358,  13 
So.  955;  Arensman  v.  State,  79  Tex. 
Crim.  546,  187  S.  W.  471.  See  the  title 
"Accessories  and  Accomplices." 

[a]  ' 'If  the  indictment  charges  that 
A  gave  the  mortal  blow,  and   that  B 

and  C  were  present,  aiding  and  abet- 
ting, etc.,  but  on  the  evidence  it  ap- 
pears that  B  struck,  and  that  A  and  C 
were  present,  aiding  and  abetting,  etc., 
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this  is  not  a  material  variance;  for 
the  stroke  is  adjudged  in  law  to  be  the 
stroke  of  every  one  of  them  and  is  as 
strongly  the  act  of  the  others  as  if  they 
all  had  held  the  weapon  and  had  alto- 
gether struck  the  deceased."  Brister 
V.  State,  26  Ala.  107. 

[b]  Proof  of  aiding  and  abetting  ajx 
abortion  will  support  a  conviction 
though  the  indictment  charges  the  de- 
fendant as  a  principal.  State  v.  Eiccio, 
90  N.  J.  L.  25,  100  Atl.  187;  State  V. 
Wilson,  80  N.  J.  L.  467,  78  Atl.  144. 

9.  Ala.  — Brister  v.  State,  26  Ala. 
107.  Ark.  — Eoberts  v.  State,  96  Ark. 
58,  131  S.  W.  60.  Del.  — State  v. 
O'Neal,  Houst.  Crim.  Cas.  468.  Ga. 
Lewis  V.  State,  136  Ga.  355,  71  S.  E.  417; 
Collins  V.  State,  88  Ga.  347,  14  S.  E.  474; 
Hill  V.  State,  28  Ga.  604.  Ind.  — Wil- 
liams V.  State,  47  Ind.  568.  Ky. — Travis 
V.  Com.,  96  Ky.  77,  27  S.  W.  863;  Benge 
V.  Com.,  92  Ky.  1,  17  S.  W.  146;  Young 
V.  Com.,  8  Bush  366.  Mich.  —  People  v. 
Wright,  90  Mich.  362,  51  N.  W.  517. 
N.  C.  —  State  v.  Coekman,  60  N.  C.  484. 
Ohio.  — Hanoff  v.  State,  37  Ohio  St. 
178,  41  Am.  Rep.  496.  R.  I.  —  State  V. 
Sprague,  4  R.  I.  257. 

10.  See  1  Standard  Pboc,  360, 
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.  mon  law  technical  exactness  of  proof  was  required,  slight  departures 
of  the  evidence  from  the  matter  alleged  entailed  serious  consequences 
in  criminaP^  as  well  as  in  civiP-  cases.  These  rigid  rules  of  the  com- 
mon law  have  been  greatly  relaxed  for  the  difficulties  attending  the 
making  of  proof  to  exactly  correspond  Avith  the  allegations  of  the  in- 
dictment or  information  induced  many  states  to  pass  statutes  upon  the 
subject.^^  These  statutes  do  away  with  all  objections  that  are  merely 
technical  and  do  not  affect  the  substantial  rights  of  the  defendant,^* 
and  require  that  every  objection  grounded  upon  an  alleged  difference 
between  a  descriptive  averment  and  the  evidence  given  in  support  there- 
of shall  be  disregarded,  unless  the  difference  is  so  material  as  to  mis- 
lead the  defendant  and  prejudice  him  in  making  his  defense. ^^ 

b.  Material  Variance. — (I.)  What  Constitutes  in  General. —  As  has  been 
stated,"  a  variance,  under  the  more  liberal  rules  of  the  present  prac- 
tice, is  not  regarded  as  fatal  to  the  prosecution  unless  it  constitutes  a 
substantial  disagreement  between  the  allegation  and  the  proof.^^    Lit- 


11.  See  Goldsberry  v.  State,  66  Neb. 
312,  92  N.  W.  906;  Chappie  v.  State, 
124  Tenn.  105,  135  S.  W.  321. 

12.  See  infra,  III,  C,  2,  a,  (I). 

13.  See  the  statutes. 

14.  Ind.  —  Oats  r.  State,  153  Ind. 
436,  55  N.  E.  226;  Kruger  v.  State,  135 
Ind.  573,  35  N.  E.  1019.  Mass.  —  Com. 
V.  Soper,  133  Mass.  393;  Com.  v.  Hat- 
field, 107  Mass.  227.  Mich.  — Eora- 
bacher  v.  Lee,  16  Mich.  "169.  Mo. 
State  V.  Martin,  230  Mo.  680,  132  S.  W. 
595;  State  f.  Lackey,  230  Mo.  707,  132 
S.  W.  602;  State  v.  Hutchinson,  111 
Mo.  257,  20  S.  W.  34;  State  r.  Crow, 
107  Mo.  341,  17  S.  W.  745;  State  v. 
Burk,  151  Mo.  App.  188,  131  S.  W.  883. 
Neb.  —  GoldsbeiT}^  v.  State,  66  Neb. 
312,  92  N.  W.  906.  N.  Y.  — People  V. 
Johnson,  104  N.  Y.  213,  10  N.  E.  690; 
People  V.  Coombs,  36  App.  Div.  284, 
55  N.  Y.  Supp.  276.  Ohio.  —  Goodlove 
V.  State,  82  Ohio  St.  365,  92  N.  E.  491, 
30  L.  E.  A.  (N.  S.)  134;  Mulroonev  v. 
State,  26  Ohio  St.  326. 

See  infra,  JIT,  B,  3,  b,  (IH). 

15.  See  infra,  III,  B,  3,  b,   (III), 
[a]     A  typical  statute  is  as  follows: 

"Whenever,  on  the  trial  of  any  felony 
or  misdemeanor,  there  shall  appear  to 
be  any  variance  between  the  state- 
ment in  the  indictment  or  information 
and  the  evidence  offered  in  proof  there- 
of, in  the  Christian  name  or  surname,  or 
both  Christian  name  and  surname,  or 
other  description  whatsoever,  of  any 
person  whomsoever  therein  named  or 
described  *  *  *  or  in  the  ownership  of 
any  property  named  or  described  there- 


in, such  variance  shall  not  be  deemed 
grounds  for  an  acquittal  of  the  defend- 
ant, unless  the  court  before  which  the 
trial  shall  be  had  shall  find  that  such 
variance  is  material  to  the  merits  of 
the  case  and  prejudicial  to  the  defense 
of  the  defendant."  Sec.  5114  Mo.  Rev. 
St.  (1909);  State  r.  Burk,  151  Mo. 
App.  188,  131  S.  W.  883. 

16.  See  supra,  III,  B,  3,  a. 

17.  U.   S.  —  Hoke  r.   United   States, 
227  U.  S.  308,  33  Sup.  Ct.  281,  57  L.  ed. 
523,  Ann.  Cas.  1913E,  905,  43  L.  E.  A. 
(N.    S.)    906.      Ala.  — Stone    v.    State, 
115  Ala.  121,  22  So.  275.    D.  C.  —  Kemp 
r.  United  States,  41  App.  Cas.  539,  51 
L.  E.  A.  (N.  S.)  825;  Williams  v.  United 
States,  3  App.  Cas.  335.      Ga. — Warren  v. 
State,  12   Ga.  App.  695,  78   S.   E.  202. 
la. —  State  v.  Newland,  7  Iowa  242,  71 
Am.  Dec.  444.     Kan.  —  State  v.  Miller, 
87  Kan.  454,  124  Pac.  361.    Mo.  —  State 
V.  Eich,   245   Mo.   162,   149   S.    W.   464; 
State  V.  Decker,  217  Mo.  315,  116  S.  W. 
1096;    State  v.  Hutchinson,  111  Mo.  257, 
20  S.  W.  34;      State  v.  Burk,  151   Mo. 
App.  188,  131  S.  W.  883.  Mont.  — State 
V.    Crean,   43    Mont.   47,    114   Pac.    603, 
Ann.    Cas.    1912C,   424.      Neb.  —  Golds- 
berry  V.  State,  66  Neb.  312,  92  N.  W. 
906.     N.  C  — State   v.  Drakeford,  162 
N.  C.  667,  78  S.  E.  308.    Ohio.  — Good- 
love  v.  State,  82  Ohio  St.  365,  92  N.  E. 
491,  30   L.   E.  A.    (N.   S.)    134.     Okla. 
Ostendorf  v.  State,  8  Okla.  Crim.  360, 
128  Pac.  143.     R.  I.  —  State  f.  Murphy, 
17  R.  I.   698,   24  Atl.  473,   16  L.   E.  A. 
550.  Tex.  —  Pilgrim    v.    State,    68    Tex. 
Crim.    175,   150    S.   W.   1170;      Mills  V. 
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eral  conformity  is  not  required,"  but  it  is  sufficient  if  the  criminal  act 
established  at  the  trial  be  identified  with  that  laid  in  the  indictment  or 
information."  For  a  variance  cannot  be  deemed  material  if  the  allega- 
tions and  the  proof  so  correspond  as  to  inform  the  accused  of  the  charge 
against  him,^"  and  protect  him  against  another  prosecution  for  the  same 
offense.^^ 

Proof  According  to  Legal  Effect.  —  It  is  ordinarily  sufficient  if  the  proof 
sustains  the  allegations  according  to  their  legal  effect.^'^ 

(II.)  Must  Relate  to  Essential  Elements  of  Offense.  —  "What  the  state  is 
called  upon  to  establish  in  criminal  cases  is  the  material  elements  of 
the  offense  pleaded, ^^  and  a  failure  to  do  so  is  fatal  to  the  prosecution.^* 
A  variance,  then,  to  be  material,  must  relate  to  the  merits  of  the  case^^ 


stale,  65  Tex.  Grim.  497,  145  S.  W. 
368;  TucTier  V.  State,  59  Tex.  Grim. 
291,  128  S.  W.  617.  Wash.  — State  v. 
Ewing,  67  Wash.  395,  121  Pac.  834; 
State  V.  Rackich,  66  Wash.  390,  119 
Pac.  843,  Ann.  Gas.  1913G,  312,  37  L. 
R.  A.  (N.  S.)  760;  State  v.  Smails,  63 
Wash.  172,  115  Pac.  82.  Wyo.  — Eg- 
gart  V.  State,  19  Wyo.  285,  116  Pac. 
454. 

18.  State  u.  Smith,- 84  Kan.  646,  114 
Pac.  1074;  State  v.  Ewing,  67  Wash, 
395,  121  Pac.  834. 

19.  State  V.  Ewing,  67  Wash.  395, 
121   Pac.  834. 

20.  Bennett  v.  United  States,  227 
U.  S.  333,  33  Sup.  Gt.  288,  57  L.  ed. 
531;  State  v.  Tillotson,  85  Kan.  577, 
117  Pac.  1030,  Ann.  Gas.  1913A,  463. 

21.  U.  S. — Bennett  v.  United  States, 
227  U.  S.  333,  33  Sup.  Ct.  288,  67  L. 
ed.  531.  Cal.  —  People  v.  Arras,  89 
Gal.  223,  26  Pac.  766;  People  v.  Mal- 
jan,  34  Gal.  App.  384,  167  Pac.  547; 
People  V.  Hoosier,  24  Gal.  App.  746,  142 
Pac.  514.  Conn.  —  State  v.  Munson,  40 
Gonn.  475.  Fla.  — Glover  v.  State,  22 
Fla.  493.  Ga.  — Barclay  v.  State,  55 
Ga.  179;  Bone  v.  State,  11  Ga,  App. 
128,  74  S.  E.  852;  Gaswell  v.  State,  5 
Ga.  App.  483,  63  S.  E.  566.  Ill,  —  Dur- 
ham V.  People,  5  111.  172,  39  Am.  Dee. 
407.  md.  —  Oats  v.  State,  153  Ind.  436, 
55  N.  E.  226;  Moore  v.  State,  65  Ind. 
213.  La.  —  State  v.  Anderson,  136  La. 
261,  66  So.  966.  Mont,  —  State  v.  Mox- 
ley,  41  Mont.  402,  110  Pac.  83.  N.  C. 
State  V.  Gibson,  169  N.  G.  318,  85  S.  E. 
7.  Okla.  —  Williams  v.  State,  14  Okla. 
Grim.  100,  167  Pac.  763.  S.  C.  —  State 
V.  Kelly,  89  S,  G.  303,  71  S.  E.  987. 
Va.  — Holly  V.  Gom.,  113  Va.  769,  75 
S.  E.  88. 

See  generally  the  title  "Jeopardy." 
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22.  Ala.  —  Carr  v.  State,  104  Ala.  43, 
16  So.  155.  Conn.  —  State  v.  Gurtiss, 
69  Conn.  86,  36  Atl.  1014.  Md.  —  State 
r.  Edwards,  124  Md.  592,  92  Atl.  1037. 
Mass.  —  Gom.  v.  Bagley,  7  Pick.  279; 
Gom.  V.  Gall,  21  Pick.  515.  Pa.  —  Gom. 
V.  Gillespie,  7  Serg.  &  R.  469,  10  Am. 
Dec.  475. 

[a]  An  averment  of  a  sale  by  A  is 
supported  by  proof  of  a  sale  made  by 
B,  his  agent,  and  an  averment  of  a 
sale  to  A,  is  supported  by  proof  of  a 
sale  to  B,  his  agent.  See  Gom.  v.  Park, 
1  Gray  (Mass.)  553;  Gom.  v.  Jeffries, 
7  Allen   (Mass.)   548,  83  Am.  Dec.  712. 

[b]  The  information  charged  defend- 
ant with  selling  adulterated  milk  to  H. 
G.  Staples.  The  evidence  showed  that 
Staples  purchased  the  milk  for  a  part- 
nership composed  of  H,  G.  Staples  and 
another  person.  The  variance,  if  any, 
was  held  not  material.  State  v.  Miller, 
87  Kan.  454,  124  Pac.  361. 

[c]  Proof  of  a  sale  of  liquor  by 
defendant's  servant  acting  as  his  agent, 
will  sustain  an  allegation  of  a  sale  by 
the  defendant.  State  v.  Gurtiss,  69 
Conn.  86,  36  Atl.  1014. 

[d]  But  proof  of  a  sale  of  liquor  to 
a  person's  agent  has  been  held  mater- 
ially variant  from  an  allegation  of  a 
sale  to  that  person.  Clay  v.  State,  68 
Tex.  Grim.  250,  150  S.  W.  430;  Miles 
V.  State,  62  Tex.  Grim.  530,  138  S.  W. 
398.  Compare  Shirley  v.  Com.,  143  Ky. 
183,  136  S.  W.  227. 

23.  See   supra,   III,   B,   2,   a. 

24.  See  supra,  III,  B,  2,  a. 

25.  Mo.  —  State  v.  Hutchinson,  111 
Mo.  257,  20  S.  W.  34;  State  v.  Burk, 
151  Mo.  App.  188,  131  S.  W.  883.  Mont. 
State  V.  Grean,  43  Mont.  47,  114  Pac. 
603,  Ann.  Gas.  1912G,  424;  State  v. 
Duncan,   40   Mont.   531,   107   Pac.    510. 
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to  allegations  which  in  point  of  law  involve  matters  essentially  descrip- 
tive of  the  crime  charged,^^  for  where  circumstances  are  not  descriptive 
of  the  crime  a  discrepancy  between  them  as  alleged,  and  as  proved,  is 
not  important. ^^  It  is  not  necessary,  in  other,  words,  for  the  state  to 
conform  its  proof  to  immaterial  averments  f^  matters  of  surplusage,  for 
example,^®  and  an  immaterial  disagreement  between  the  allegation  and 
the  proofs"  from  which  the  accused  suffers  no  injury^^  will  be  disre- 
garded. 

(in.)  Must  Eesult  in  Prejudice  to  Defendant.  —  Strict  adherence  of  the 
proof  to  the  pleading  being  necessary  at  common  law,  slight  discrepan- 
cies might  under  that  system  render  the  evidence  materially  variant.^- 
However  that  may  be,  it  is  now  the  established  rule  of  the  statutes  and 
codes  that  to  be  material  the  variance  must  be  such  as  to  operate  as  a 


Neb.  — Clark  v.  State,  102  Neb.  728, 
169  N.  W.  271;  Goldsberry  v.  State, 
66  Neb.  312,  92  N.  W.  906.  N.  O. 
State  V.  Gibson,  169  N.  C.  318,  85  S.  E. 
7.  OMo.  —  Tingue  v.  State,  90  Ohio 
St.  368,  108  N.  E.  222,  Ann.  Cas.  1916C, 
1156.  Okla.  —  Ostendorf  v.  State,  8 
Okla.  Grim.  360,  128  Pac.  143.  Wyo. 
Eggart  V.  State,  19  Wyo.  285,  116  Pac. 
454. 

[a]  Material  to  Merits  of  Case. 
"Clearly  it  must  relate  to  matters  that 
need  to  be  pleaded  and  proved  by  the 
state.  That  is,  it  relates  to  the  ele- 
ments of  the  offense.  Mere  matter  of 
unnecessary  particularity  oi^  descrip- 
tion, being  wholly  unnecessary  and  im- 
material, should  not  affect  the  'merits 
of  the  case'  and  cannot,  therefore,  be 
prejudicial  to  the  defendant."  Tingue 
V.  State,  90  Ohio  St.  368,  108  N.  E.  222, 
Ann.  Cas.  1916C,  1156. 

26.  Ind.  —  Moore  v.  State,  6o  Ind. 
213.  Mass.  —  Com.  v.  Stone,  152  Mass. 
498,  25  N.  E.  967.  Miss.  —  Clark  v. 
State,  100  Miss.  751,  57  So.  209,  Ann. 
Cas.  1914A,  463,  38  L.  E.  A.  (N.  S.) 
187;  Miller  v.  State,  68  Miss.  221,  8 
So.  273;  Miller  v.  State,  53  Miss.  403. 
Tex.  —  Kahanek  v.  State  (Tex.  Crim,), 
201   S.    W.  994. 

As  to  essential  and  material  aver- 
ments see  the  title  "Indictment  and 
Information. ' ' 

27.  Ala.— Davis  v.  State,  3  Ala.  App. 
71,  57  So.  493.  Cal.  — People  v.  New- 
ton, 11  Cal.  App.  762,  106  Pac.  247. 
Conn.  —  State  v.  Main,  31  Conn.  572. 
Ga.  — Crofton  ;;.  State,  79  Ga.  584,  4 
S.  E.  333.  Ky.  —  Madisonville,  H.  & 
E.  E.  Co.  V.  Com.,  140  Ky.  255,  130  S. 
W.  1084.  La.  —  State  v.  Tolls,  130  La. 
711,  58  So.  518.    Mass.  —  Com.  t'.  Stone, 


152  Mass.  498,  2o  N.  E.  967.  Neb. 
Goldsberry  v.  State,  66  Neb.  312,  92  N. 
W.  906.  N.  Y.  — People  v.  Lewis,  132 
App.  Div.  256,  116  N.  Y.  Supp.  893. 
OMo.  —  Tingue  v.  State,  90  Ohio  St. 
368,  108  N.  E.  222,  Ann.  Cas.  1916C, 
1156.  S.  C  — State  v.  Graham,  15  Eich. 
L.  31t).  Tex.  —  Stephens  v.  State,  63 
Tex.  Crim.  382,  139  S.  W.  1141.  Wash. 
State  V.  Eaekich,  66  Wash.  390,  119  Pae. 
843,  Ann.  Cas.  1913C,  312,  37  L.  E.  A. 
(N.  S.)    760. 

28.  ni.  — People  v.  Hood,  191  111. 
App.  33.  La.  — State  v.  Tolls,  130  La. 
711,  58  So.  518.  Mass.  —  Com.  v.  Mae- 
Kenzie,  211  Mass.  578,  98  N.  E.  598. 
Wash.  — State  v.  Pilling,  53  Wash.  464, 
102  Pac.  230,  132  Am.  St.  Eep.  1080. 

[a]  An  allegation  that  the  present 
prosecution  is  a  continuation  of  a 
former  one  need  not  be  proved  since  it 
is  an  immaterial  matter.  Madisonville, 
H.  &  E.  E.  Co.  V.  Com.,  140  Ky.  255,  130 
S.  W.  10S4. 

[b]  "WilfuUy."— Where  the  word 
"wilfully"  forms  no  part  of  the  de- 
scription of  the  offense  it  need  not  be 
alleged  or  proved.  State  v.  Tolls,  130 
La.  711,  58  So.  518.  As  to  intent  and 
knowledge  generally,  see  infra,  III,  B, 
4,  e  and  f. 

29.  See  infra,  III,  B,  3,  b,  (IV). 

30.  Ala.  —  Lewis  v.  State,  3  Ala. 
App.  133,  57  So.  1035.  la.  — State  v. 
Moffit,  155  Iowa  702,  136  N.  W.  908. 
Miss. —  Taylor  v.  State,  101  Miss.  857, 
58  So.  593.  Tex.  —  Worsham  v.  State, 
56  Tex.  Crim.  253,  120  S.  W.  439.  Wash. 
State  V.  Ewing,  67  Wash.  395,  121  Pac. 
834. 

31.  See  infra,  III,  B,  3,  b,  (in). 

32.  See  supra,  III,  B,  3,  a. 
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surprise^^  upon  the  defendant  and  to  mislead  him  to  his  injury  or  pre- 
judice in  making  his  defense.^* 


33.  Worsham  v.  State,  56  Tex.  Grim. 
253,  120  S.  W.  439.  And  see  cases  in 
note  next  following. 

[a]  The  object  of  the  doctrine  as  to 
variance  is  to  avoid  surprise.  Worsham 
V.  State,  56  Tex.  Grim.  253,  120  S.  W". 
439. 

34.  U.  S.  — Hoke  v.  United  States, 
227  U.  S.  308,  33  Sup.  Ct.  281,  57  L.  ed. 
623,  Ann.  Gas.  1913E,  905,  43  L.  E.  A. 
(N.  S.)  906;  Bennett  v.  United  States, 
194  Fed.  630,  114  G.  C.  A.  402;  Foster 
V.    United    States,    178    Fed.    165,    101 

C.  C.  A.  485.  Ala,  — Page  v.  State, 
61  Ala.  16.  Ariz.  — Perez  v.  Terr.,  14 
Ariz.  163,  125  Pac.  483.  Ark.  — Ben- 
nett V.  State,  62  Ark.  516,  36  S.  W.  947. 
Cal.  — People  v.  Plyler,  121  Gal.  160,  53 
Pac.  553;  People  v.  Arras,  89  Gal.  223, 
26  Pac.  766;  People  v.  Phillips,  70  Gal. 
61,  11  Pac.  493;  People  v.  Fraysier,  36 
Cal.  App.  579,  172  Pac.  1126;  People  v. 
Maljan,  34  Gal.  App.  384,  167  Pac.  547. 

D.  C.  —  Kemp  v.  United  States,  41  App. 
Gas.  539,  51  L.  E.  A.  (N.  S.)  825.     III. 
McDonald  v.  People,  47  111.  533;    Bald- 
win t\  People,  2  111.  304.    Ind.  —  Agar 
V.   State,   176   Ind.   234,  94   N.   E.   819; 
Oats  V.   State,  153  Ind.   436,  55  N.  E. 
226;    Cleaveland  v.  State,  20  Ind.  444; 
Jackson   v.    State,   14   Ind.    327.      Kan. 
State  V.  Miller,  87  Kan.  454,  124  Pac. 
361;      State  v.  Sills,  85  Kan.  830,  118 
Pac.  867;      State  v.  Tillotson,  85  Kan. 
577,   117   Pac.   1030,   Ann.    Gas.   1913A, 
463.      Md.  — Gurry   v.   State,    117    Md. 
587,  83  Atl.  1030.    Mo.  — State  v.  Eich, 
245  Mo.  162,  149  S.  W.  464;     State  v. 
McGonnell,  240  Mo.  269,  144  S.  W.  836; 
State  V.  Martin,  230  Mo.  680,  132  S.  W. 
595;       State   V.   Decker,   217    Mo.    315, 
116  S.  W.  1096;     State  v.  Hutchinson, 
111    Mo.   257,  20   S.    W.   34;      State  v. 
Grow,  107  Mo.  341,  17  S.  W.  745;    State 
V.  Ballard,  194  Mo.  634,  16  S.  W.  525; 
State  V.   Burk,  151  Mo.  App.  188,   131 
S.   W.  883.     Neb.  — Glark  v.  State,  102 
Neb.   728,  169   N.  W.  271;      Goldsberry 
r.   State,   66   Neb.   312,  92   N.   W.   906. 
N.  J.  — State  V.  Fox,  25  N.  J.  L.  566. 
N.  y.  — People   V.  Osmond,  138   N.   Y. 
80,    33    N.    E.    739.      N.    C  — State   v. 
Drakeford,  162  N.  G.  667,  78  S.  E.  308; 
State  r.  Collins,  115  N.  C.  716,  20  S.  E. 
452.     Ohio.  —  Tingue  v.  State,  90  Ohio 
St.  368,  108  N.  E.  222,  Ann.  Gas.  1916G, 
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1156;  Burdge  v.  State,  53  Ohio  St.  512, 
42  N.  E.  594;  Tarbox  v.  State,  38  Ohio 
St.  581;  Tabler  v.  State,  34  Ohio  St. 
127;  Hummel  v.  State,  17  Ohio  St. 
628;  May  v.  State,  14  Ohio  461,  45 
Am.  Dec.  548.  S.  C  — State  v.  Kelly, 
89  S.  C.  303,  71  S.  E.  987.  S.  D.— State 
V,  Millard,  30  S.  D.  169,  138  N.  W.  366. 
Tex.  —  Pye  v.  State,  71  Tex.  Grim.  94, 
154  S.  W.  222;  Gain  v.  State,  68  Tex. 
Crim.  507,  153  S.  W.  147;  Clav  v.  State, 
68  Tex.  Crim.  250,  150  S.  W.  430;  Wor- 
sham  V.  State,  56  Tex.  Grim.  253,  120 
S.  W.  439.  Wash.  —  State  v.  Ewing,  67 
Wash.  395,  121  Pac.  834.  Wis.  — State 
V.  Lincoln,  17  Wis.  579.  Wyo.  —  Eg- 
gart  V.  State,  19  Wyo.  285,  116  Pac. 
454. 


[a]  "The  statute,  we  think,  fully 
provides  for  such  variances.  It  says 
they  shall  'not  be  deemed  grounds  for 
an  acquittal  of  the  defendant,  unless 
the  court  before  which  the  trial  shall 
be  had  shall  find  such  variance  is  mate- 
rial to  the  merits  of  the  case,  and  pre- 
judicial to  the  defense  of  the  defend- 
ant.' "  State  V.  Hutchinson,  111  Mo. 
257,  20  S.  W.  34. 

[b]  Capacity  in  Wiich  Embezzled 
Funds  Were  Keceived. — A  variance  be- 
tween an  indictment  charging  that  the 
defendant  received  the  money  embez- 
zled as  the  agent  of  H.  and  proof  that 
he  received  it  as  a  member  of  a  part- 
nership that  was  acting  as  agents  of 
H.  in  the  transaction,  is  not  of  such  a 
nature  as  to  prejudice  the  defendant, 
particularly  where  it  appears  he  knew 
exactly  the  nature  of  the  charge  he 
was  called  upon  to  answer.  People  v. 
Maljan,  34  Cal.  App.  384,  167  Pac.  547. 

[c]      Controlling  Consideration. 

"Upon  the  question  of  variance  be- 
tween indictment  and  proofs,  the  eon- 
trolling  consideration  should  be  whether 
the  charge  was  fairly  and  fully  enough 
stated  to  apprise  defendant  of  what  he 
must  meet,  and  to  protect  him  against 
another  prosecution,  and  whether  those 
particulars  in  which  the  proof  may  dif- 
fer in  form  from  the  charge  support 
the  conclusion  that  respondent  could 
have  been  misled  to  his  injury."  Har- 
rison V.  United  States,  200  Fed.  662, 
.119  C.  C.  A.  78. 
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Tlie  burden  of  stowing  prejudice  from  the  alleged  variance  rests  upon 
the  defendant. ^^ 

(IV.)  Surplusage.  —  Under  the  rule  that  the  proof  need  correspond  only 
to  such  allegations  as  are  necessarily  descriptive  of  the  offense  pleaded,^® 
it  is  not  necessary  to  establish  as  alleged,  facts  and  circumstances  which 
are  not  ingredients  of  the  crime  and  which  may  be  rejected  as  surplus- 
age without  affecting  the  charge  against  the  defendant.^^  The  rule  has 
been  applied  to  allegations  as  to  place,^^  time,^'  intent,*°  name,*^  status,*^ 
offieial  position,*^  residence,"  value,*^  age,*^  the  character  of  premises 


35.  state  v.  Kelly,  89  S.  C.  303,  71 
S.  E.  987. 

36.  See  supra,  III,  B,  3,  b,   (II). 
Proof  of  descriptive  but  unnecessary 

allegations,  see  infra,  III,  B,  3,  b,  (V) ; 
III,  C,  2,  b,  (II),  (F). 

37.  U,  S.  —  Daniels  f.  United  States, 
196  Fed.  459,  116  C.  C.  A.  233.  Cal. 
People  V.  Newton,  11  Cal.  App.  762,  106 
Pac.  217.  Del.— State  v.  Barr,  7  Penne. 
340,  79  Atl.  730;  State  v.  Holden,  2 
Boyce  429,  79  Atl.  215.  Ga.  —  Southern 
Exp.  Co.  V.  State  (Ga.  App.),  97  S.  E. 
550.  111.  — Sutton  V.  People,  145  111. 
279,  34  N.  E.  420;  Durham  v.  People, 
5  111.  172,  39  Am.  Dec.  407;  People  v. 
Strieker,  170  111.  App.  485;  Bergstras- 
ser  V.  People,  134  111.  App.  609.  Ind. 
Crawford  f.  State,  155  Ind.  692,  57  N. 
E.  931;  Allen  f.  State,  52  Ind.  486. 
Kan.  — State  v.  Sills,  85  Kan.  830,  118 
Pac.  867.  Ky. — Com.  v.  Hightower,  149 
Kv.  563,  149  S.  W.  971;  Bri'ant  f. 
Com.,  24  Ky.  L.  Rep.  447,  68  S.  W. 
846.  Mass.  —  Com.  f.  MacKenzie,  211 
Mass.  578,  98  N.  E.  598;  Com.  v. 
Rowell,  146  Mass.  128,  15  N.  E.  154. 
Miss.  — Mobley  f.  State,  46  Miss.  501. 
Mo.  — State  v.  Harris,  209  Mo.  423, 
108  S.  W.  28;  State  f.  Sakowski,  191 
Mo.  635,  90  S.  W.  435.  Mont.  — State 
V.  Crean,  43  Mont.  47,  114  Pac.  603, 
Ann.  Cas.  1912C,  424;  State  V.  Moxley, 
41  Mont.  402,  110  Pac.  83;  State  v. 
Duncan,  40  Mont.  531,  107  Pac.  510. 
Neb.  —  Keezer  f.  State,  90  Neb.  238, 
133  N.  W.  204;  Goldsberry  f.  State, 
66  Neb.  312,  92  N.  W.  906.  N.  Y. 
People  V.  Caswell,  21  Wend.  86.  Okla. 
Ostendori.  v.  State,  8  Okla.  Crim.  360, 
128  Pac.  143;  Spencer  v.  State,  5 
Okla.  Crim.  7,  113  Pac.  224.  S.  C. 
State  V.  Perrin,  1  Tread.  Const.  446,  3 
Brev.  152.  Tenn.  —  State  v.  Brown,  8 
Humph.  89.  Tex.  —  Peters  r.  State,  69 
Tex.  Crim.  403,  154  S.  W.  563;  Bowles 
V.  State,  67  Tex.  Crim.  578,  150  S.  W. 
626.     Vt.  — State  v.  Burt,   25  Vt.  373. 


Wasb.  —  State  v.  Pilling,  53  Wash.  464, 
102  Pac.  230,  132  Am.  St.  Eep.  1080. 
Eng.  —  The  King  v.  Emden,  9  East 
437,  103  Eng.  Eeprint  640;  Eex.  v. 
Morris,  1  Leach  C.  C.  109. 

[a]  "It  is  a  general  rale  which  runs 
through  the  whole  criminal  law,  that 
it  is  sufficient  to  prove  so  much  of  the 
indictment  as  shows  that  the  defend- 
ant has  committed  a  substantive  crime 
therein  specified  .  .  .;  and  in  the  case 
of  redundant  allegations  it  is  sufficient 
to  prove  part  of  what  is  alleged  accord- 
ing to  its  legal  effect,  provided  that 
that  which  is  alleged,  but  not  proved, 
be  neituer  essential  to  the  charge,  nor 
describe  or  limit  that  which  is  essen- 
tial."    1  Chitty's  Criminal  Law  250. 

38.  See   infra,  III,  B,  4,  c. 

Place  where  corporation  organized 
see  infra,  III,  B,  4,  h. 

Averments  as  to  place,  see  12  Stand- 
ard Pkoc.  426. 

39.  See  infra,  III,  B,  4,  d,   (II). 
Averments  as  to  time,  see  12  Stand- 
ard Proc.  411. 

40.  See  infra,  III,  B,  4,  e. 
Averments  as  to  intent,  see  12  Stand- 
ard Proc.  402. 

41.  See  infra.  III,  B,  4,  d,  (II). 
Averments  as  to  name,  see  the  title 

"Names,"  and  12  Standard  Proc.  362, 
et  scq.,  371,  et  seq. 

42.  See  infra,  III,  B,  4,  g,  (IV). 

43.  See  infra,  III,  B,  4,  g,   (IV). 

44.  Durham  v.  People,  5  111.  172,  39 
Am.  Dec.  407. 

45.  See  infra,  III,  B,  4,  e,    (II). 

46.  State  v.  Ean,  90  Iowa  534,  58 
N.  W.  898;  Mobley  v.  State,  46  Miss. 
.501. 

[a]  Age  of  female  in  rape  need  not 
be  proved  where  it  is  an  unnecessary 
allegation.  Sutton  v.  People,  145  111. 
279,  34  N.  E.  420;  Mobley  v.  State,  46 
Miss.  501. 

[b]  Wbere  a  woman  with  whom  adul- 
tery  was   committed    is   alleged   to   be 
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where  the  crime  took  pkce,*^  the  person  from  whom,"  or  by  whom," 
goods  illegally  received  were  stolen,  description  of  animals,^°  and  to 
other  allegations  illustrations  of  which  are  set  out  in  the  notes,^^  and  in 
the  following  section  discussing  the  rule  as  to  proving  matters  which 
are  alleged  with  unnecessarj'-  particularity.^^ 

When  the  statute  describes  an  offense  in  such  a  manner  that  it  is 
only  necessary  that  the  indictment  should  follow  the  statute,  and  the 
pleader  incorporates  in  the  charge  words  not  found  in  the  statute  and 
which  are  not  necessary  to  describe  or  constitute  the  statutory  offense, 
a  material  variance  does  not  arise  from  a  failure  of  the  evidence  to  sus- 
tain such  averraents.^^ 

(V.)  Matters  Alleged  With  Unnecessary  Particularity. —  (A.)  In  GsNEaAL. 
It  is  a  rule  of  frequent  application  that  if  persons  or  things  necessary 
to  be  mentioned  in  the  indictment  or  information  be  described  with  un- 


over  18  years  old,  the  proof  need  not 
sustain  such  averment.  State  f.  Per- 
rin,  1  Tread.  Const.  (S.  C.)  446,  3  Brev. 
152. 

47.  Bowles  v.  State,  67  Tex.  Crim. 
578,  150  S.  W.  626. 

[a]  Betting  on  Dice.  —  Where  the 
statute  makes  it  an  offense  to  bet  on 
any  game  played  with  dice  wherever 
played,  an  allegation  in  an  indictment 
charging  such  offense  at  a  party's  pri- 
vate residence,  that  such  residence  w^s 
commonly  resorted  to  for  the  purpose 
of  gaming,  is  surplusage  and  need  not 
be  proved.  Bowles  v.  State,  67  Tex. 
Crim.   578,   150   S.  W.   626. 

48.  State  v.  Sakowski,  191  Mo.  635, 
90  S.  W.  435;  Kex  v.  Morris,  1  Leach 
C.  C.   (Eng.)    109. 

49.  People  v.  Caswell,  21  Wend.  (N. 
T.)   86. 

[a]  By  whom  the  larceny  was  com- 
mitted, need  not  be  alleged,  and  if  un- 
necessarily stated  it  is  not  a  necessary 
matter  of  description  which  need  be 
proved.  People  v.  Caswell,  21  Wend. 
(N.  Y.)  86;  Eex  v.  Jervis,  6  Car.  &  P. 
156,  25  E.  C.  L.  370. 

50.  Goldsberrv  v.  State,  66  Neb.  312, 
92  N.  W.  906.-  See  also  infra,  III,  B, 
4,  i,   (IV),    (B). 

51.  State  f.  Sills,  85  Kan.  830,  118 
Pac.   867. 

Disturbing  public  assembly,  see  7 
Standard  Proc.  724. 

[a]  Deliberation  and  Premeditation. 
In  charging  murder  while  attempting 
to  perpetrate  a  felony,  allegations  that 
the  act  was  committed  deliberately  and 
with  premeditation  may  be  rejected  as 
surplusage  and  need  not  be  proved 
separate    and    apart    from    the    killing 
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while  the  accused  is  in  the  perpetration 
of  the  felony.  Keezer  v.  State,  90  Neb. 
238,  133  N.  W.  204. 

[b]  Preventing  Attendance  of  Wit- 
ness.—  In  a  prosecution  under  a  stat- 
ute making  it  a  misdemeanor  to  induce 
a  witness  to  absent  himself  from  a 
trial,  where  the  information  charges 
that  such  result  was  accomplished  by 
abducting  and  carrying  away  the  wit- 
ness, proof  that  the  witness  consented 
to  being  taken  away  is  not  fatal  to  a 
conviction.  State  r.  Sills,  85  Kan.  830, 
118  Pac.  867. 

[c]  Persons  by  Wbom  Stolen  Goods 
Shipped. — In  an  indictment  for  larceny 
from  a  railroad  company  which  speci- 
fically describes  the  goods,  an  addition- 
al allegation  that  the  goods  so  taken 
were  "shipped  by  the  Power  Grocery 
Co.,  of  Junction  City"  is  surplusage 
and  a  variance  in  respect  to  it  is  not 
material.  Brvant  V.  Com.,  24  Ky.  L. 
Rep.  447,  68  S.  W.  846. 

[d]  An  allegation  that  defendants 
were  partners  made  in  a  complaint  un- 
der the  milk  acts,  is  surplusage  within 
the  rule.  Com.  v.  Rowell,  146  Mass.  128, 
15  N.  E.  154. 

52.  See  infra,  III,  B,  3,  b,  V. 

53.  Com.  V.  Hightower,  149  Ky.  563, 
149  S.  W.  971;  State  v.  Sakowski,  191 
Mo.   635,  90  S.   W.  435. 

[a]  An  allegation  that  accused  went 
forth  '-'armed,"  in  an  indictment  under 
Ky.  St.  sec.  1241a,  making  it  an  offense 
to  confederate  for  the  purpose  of  in- 
timidating a  person,  is  surplusage  and 
failure  to  prove  it  as  alleged  is  not 
material.  Com.  v.  Hightower,  149  Ky. 
563,  149   S.    W.   971. 
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necessary  particularity,  all  the  circumstances  of  the  description  must 
be  proved  as  alleged.^*  Though  well  established,  this  principal  ought 
not  to  be  carried  beyond  what  is  necessary  to  promote  the  ends  of  fair- 
ness and  justice,^''  and  should  not  be  invoked  to  require  proof  of  allega- 
tions, which,  though  made  unnecessarily  minute,  are  under  the  circum- 


54.  U.  S.  — United  States  v.  Porter, 
3  Day  283,  27  Fed.  Cas.  No.  16,074; 
United  States  v.  Keen,  1  McLean  429, 
26  Fed.  Cas.  No.  15,510;  United  States 
r.  Brown,  3  McLean  233,  24  Fed.  Cas. 
No.    14,666.      Axk.  — Rhoades   r.    State, 

96  Ark.  63,  131  S.  W.  48;  Value  f. 
State,  84  Ark.  285,  105  S.  W.  361; 
Blackwell  v.  State,  36  Ark.  178.  Cal. 
People  V.  Newton,  11  Cal.  App.  762,  106 
Pac.  247.  Colo.  —  Schayer  v.  People, 
5  Colo.  App.  75,  37  Pac.  43.  Del. 
State  V.  Holden,  2  Boyce  429,  79  Atl. 
215.  Ga.  — Shrouder  f.  State,  121  Ga. 
615,  49  S.  E.  702;  Fulford  f.  State,  50 
Ga.  591;  Simmons  f.  State,  4  Ga.  465; 
Southern  Exp.  Co.  f.  State  (Ga.  App.), 

97  S.  E.  550;  Bone  f.  State,  11  Ga.  App. 
128,  74  S.  E.  852;  Caswell  v.  State,  5 
Ga.  App.  483,  63  S.  E.  566.  Ind.  —  Tay- 
lor f.  State,  130  Ind.  66,  29  N.  E.  415; 
Dennis  v.  State,  91  Ind.  291;  Choen  f. 
State,  52  Ind.  347,  21  Am.  Rep.  179; 
Wertz  V.  State,  42  Ind.  161;  Ball  t'. 
State,  26  Ind.  155;  Wilkinson  f.  State, 
10  Ind.  372.  la. —  State  v.  Crogan,  8 
Iowa  523;  State  v.  Newland,  7  Iowa 
242,  71  Am.  Dec.  444.  Kan.  — State  v. 
Sills,  85  Kan.  830,  118  Pac.  867.  Ky. 
Com.  f.  Magowan,  1  Mete.  368,  71  Am. 
Dec.  480;  Clark  v.  Com.,  16  B.  Mon. 
206.  Me.  — State  v.  Jackson,  30  Me. 
29;  State  v.  Noble,  15  Me.  476.  Mass. 
Com.  V.  Stone,  152  Mass.  498,  25  N.  E. 
967;  Com.  v.  McCarthy,  145  Mass.  575, 
1 4  N.  E.  643 ;  Com.  v.  Wellington,  7  Allen 
299;  Com.  y.  King,  9  Cush.  284.  Miss. 
Dick  i:  State,  30  Mi?s.  631;  Murphv  r. 
State,  28  Miss.  637.  Mo.—  State  v. 
McConnell,  240  Mo.  269,  144  S.  W.  836; 
State  V.  Harris,  209  Mo.  423,  108  S.  W. 
28;  State  v.  Samuels,  144  Mo.  68,  45 
S.  W.  1088;  State  v.  Burk,  151  Mo.  App. 
188,  131  S.  W.  883.  Mont.  — State  v. 
Crean.  43  Mont.  47,  114  Pac.  603,  Ann. 
Cas.  191 2C,  424.  N.  H.  — State  v. 
Dame,  60  N.  H.  479,  49  Am.  Rep.  331; 
State  V.  Runnals,  49  N.  H.  498;  State 
r.  Langley,  34  N.  H.  529;  State  v. 
Bailey.  31  N.  H.  521.  N.  M.  — United 
States  f.  Fuller,  4  N.  M.  358,  20  Pac. 
175.  N.  Y.  —  Lohman  v.  People,  1  N.  Y. 
379,  4  How.  Pr.  445,  49  Am.  Dee.  340; 


People  V.  Slater,  5  Hill  401.  N.  C. 
State  V.  Johnston,  51  N.  C.  485;  State 
V,  Moore,  33  N,  C.  70;  State  v.  Am- 
mons,  7  N.  C.  123.  N.  D.  — State  v. 
Kelly,  22  N.  D.  5,  132  N.  W.  223,  Ann. 
Cas.  1913E,  974.  Ohio.  —  Tingue  v. 
State,  90  Ohio  St.  368,  108  N.  E.  222, 
Ann.  Cas.  1916C,  1156;  Pringle  V. 
State,  1  Ohio  Dec.  283.  Okla.  — Osten- 
dorf  V.  State,  8  Okla.  Crim.  360,  12S 
Pac.  143;  Spencer  v.  State,  5  Okla. 
Crim.  7,  113  Pac.  224.  Ore.  — State  v. 
Neilon,  43  Ore.  168,  73  Pac.  321.  S.  O. 
Butler  V.  State,  3  McCord  383.  Tenn. 
Hite  V.  State,  9  Yerg.  357.  Tex.  —  Ka- 
hanek  r.  State  (Tex.  Crim.),  201  S.  W. 
994;  Ferguson  v.  State,  66  Tex.  Crim. 
518,  147  S.  W.  592;  Tucker  v.  State,  59 
Tex.  Crim.  291,  128  S.  W.  617;  Coffelt 
i\  State,  27  Tex.  App.  608,  11  S.  W.  639, 
11  Am.  St.  Rep.  205. 

For  illustrations  see  infra,  III,  B,  3, 
(V),  (B). 

[a]  "The  rule  is  that  if,  after 
rejecting  the  redundant  allegations 
enough  be  left  to  constitute  the  offense 
charged,  this  suffices,  provided  that 
which  is  alleged,  but  not  proved,  be 
neither  essential  to  the  charge,  nor 
describe  or  limit  that  which  is  essen- 
tial." State  f.  Samuels,  144  Mo.  68, 
45  S.  W.  1088. 

[b]  ''Allegations  not  necessary  may 
be  made  material  by  their  averment. 
But  whether  intrinsically  material,  or 
rendered  material  by  the  particularity 
of  statement  employed  in  making  the 
charge,  the  burden  devolves  upon  the 
state  not  only  to  prove  those  allega- 
tions necessary  to  show  the  defendant's 
guilt  of  the  nominal  charge  preferred 
against  him,  but  also  to  go  further  and 
prove  that  the  crime  was  committed... 
'in  the  manner  and  form  alleged'  in 
order  that  the  defendant  may  be  pro- 
tected from  being  again  placed  in 
jeopardy  for  the  same  transaction." 
Caswell  V.  State.  5  Ga.  App.  483,  63 
S.  E.  566.  quoted  approvinglv  in  Bone  V, 
State,  11  G-a.  App.  128,  74  S.  E.  852. 

55.  State  v.  Sills,  85  Kan.  830,  118 
Pac.   867. 
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stances  immaterial  and  rejeetable  as  surplusage-^"  Nor  can  the  rule  ob- 
tain in  the  face  of  an  express  statutory  provision  operating  to  dispense 
with  proof  of  the  particular  allegation.^^ 

(B.)  Application  to  Paeticxjlab  Matters, —  The  above  rule  requiring 
substantial  correspondence  between  the  allegations  and  the  proof  as  to 
matters  of  essential  description  made  unnecessarily  minute,^'  though 
well  defined,  presents  some  difficulty  in  its  application,^*  illustrations 
of  which  appear  in  connection  with  allegations  as  to  residence,"*^  cor- 
porate capacity,^^  names  of  persons,^^  description  of  property,^^  owner- 


56.  Cal.  — People  v.  Newton,  11  Cal. 
App.  762,  106  Pac.  247.  Del.  — State 
V.  Holden,  2  Boyce  429,  79  Atl.  215. 
Ga.  — Hall  v.  State,  120  Ga.  142,  47  S. 
E.  519;  Southern  Exp.  Co.  v.  State 
(Ga.  App.),  97  S.  E.  550.  lU.  — Dur- 
ham V.  People,  5  111.  172,  39  Am.  Dec. 
407.  Ind.  — Moore  v.  State,  179  Ind. 
353,  101  N.  E.  295;  Taylor  v.  State, 
130  Ind.  66,  29  N.  E.  415.  la.  — State 
V.  Boomer,  103  Iowa  106,  72  N.  W.  424; 
State  V.  Ean,  90  Iowa  534,  58  N.  W. 
898.  Kan.  — State  v.  Sills,  85  Kan.  830, 
118  Pac.  867.  Mass,  —  Com.  v.  Luddy, 
143  Mass.  563,  10  N.  E.  448;  Com.  v. 
O'Brien,  134  Mass.  198;  Com.  v.  Wel- 
lington, 7  Allen  299.  Miss.  —  Dick  v. 
State,  30  Miss.  631.  Mo.  — State  v. 
Harris,  209  Mo.  423,  108  S.  W.  28; 
State  f.  Sakowksi,  191  Mo.  635,  90  S. 
W.  435.  Mont.  — State  r.  Crean,  43 
Mont.  47,  114  Pac.  603,  Ann.  Cas.  1912- 
C,  424.  -Compare  State  v.  Duncan,  40 
Mont.  531,  107  Pac.  510.  N.  H.  — State 
r.  Bailey,  31  N.  H.  521;  State  v.  Copp, 
15  N.  H.  212.  Ohio.  —  Tingue  v.  State, 
90  Ohio  St.  368,  108  N.  E.  222,  Ann. 
Cas.  1916C,  1156.  Okla.  —  Ostendorf  t?. 
State,  8  Okla.  Crim.  360,  128  Pac.  143; 
Spencer  v.  State,  5  Okla.  Crim.  7,  113 
Pac.  224.  Tenn.  — State  v.  Brown,  8 
Humph.  89.  Utah.  — United  States  v. 
Kershaw,  5  Utah  618,  19  Pac.  194. 

Eule  as  to  surplus  allegations,  see 
supra,  III,  B,  3,  b,  (IV). 

[a]  An  unnecessary  description  of 
an  unnecessary 'fact  need  not  be  proved 
as  alleged.  Hall  v.  State,  120  Ga.  142 
47  S.  E.  519. 

57.  State  v.  Chissell,  245  Mo.  549, 
150  S.  W.  1066. 

[a]  Intent  To  Defraud  a  Particular 
Person.  —  Though  in  alleging  the  intent 
in  forgery,  the  pleader  unnecessarily 
names  a  particular  person  whom  it  is 
averred  accused  intended  to  defraud, 
proof  of  a  particular  intent  with  re- 
gard  to    such   person   is  not  necessary, 
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where  the  statute  provides  that  it  shall 
be  sufficient  in  a  prosecution  for  any 
offense  where  an  intent  to  injure,  cheat 
or  defraud  shall  be  necessary  "to  prove 
that  the  defendant  did  the  act  charged 
with  an  intent  to  injure,  cheat  or  de- 
fraud." State  V.  Chissell,  245  Mo.  549, 
150  S.  W.  1066.  See  as  to  intent  gen- 
erally, i7ifra,  III,  B,  4,  e, 

58.  See  supra,  III,  B,  3,  b,  (V). 

59.  People  v.  Newton,  11  Cal.  App. 
762,  106  Pac.  247;  State  v.  Sakowski, 
191  Mo.   635,  90  S.  W.  435. 

60.  Com.  V.  Stone,  152  Mass.  498, 
25  N.  E.  967. 

[a]  Residence  of  Person  Suborned. 
In  an  indictment  for  suberdination  of 
perjury,  it  is  not  necessary  to  allege 
the  residence  of  the  person  suborned, 
but  such  residence,  if  alleged,  is  de- 
scriptive of  the  offense  and  must  be 
proved  as  stated.  Com,  v.  Stone,  152 
Mass.  498,  25  N.  E.  967. 

61.  See  infra,  III,  B,  4,  h. 

62.  Southern  Exp.  Co,  r.  State  (Ga. 
App.),   97   S.    E.    550. 

[a]  Name  of  Agent  Who  Delivered 
LiQtuor. — Although  it  may  not  be  neces- 
sary in  an  accusation  for  unlawful 
transportation  of  intoxicating  liquors, 
to  name  the  agent  oi  the  express  com- 
pany who  delivered  the  liquor,  yet 
when  the  name  is  alleged  it  becomes 
descriptive  of  the  identity  of  that 
which  is  legally  essential  to  the  claim 
or  charge  and  must  be  proved.  South- 
ern Exp.  Co.  v.  State  (Ga.  App.),  97 
S.   E.    550. 

lb]  Name  of  the  owner  of  a  slave 
unnecessarily  alleged  in  an  indictment 
for  trading  with  a  slave  must  be 
proved  as  laid.  State  v.  Johnston,  51 
N.  C.  485. 

63.  Fletcher  v.  State,  97  Ark.  1,  132 
S.  W.  918;  Lieske  v.  State,  60  Tex. 
Crim.  276,  131  S.  W.  1126;  Coffelt  V. 
State,  27  Tex.  App.  608,  11  S.  W.  639, 
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ship,**  knowledge,®^  description  of  the  instrument  or  means  with  which 
the  crime  is  alleged  to  have  been  committed,"''  intent,"  and  other  mat- 
ters.^* 

(VI )  Facts  Alleged  as  Unknown.  —  (A.)  In  General.  —  Matters  are 
sometimes  alleged  in  the  indictment  as  being  to  the  grand  jurors  un- 
known,"^ or  in  the  information  as  being  unknown,^"  in  which  event  it 


11  Am.  St.  Eep.  205;  Childers  v.  State, 
16  Tex.  App.  524. 

[a]  Rule  Applied  to  Larceny. 
Fletcher  v.  State,  97  Ark.  1,  132  S.  W. 
918.     See  18  Standard  Proc.  770. 

Rule  applied  to  description  of  money, 
see  infra,  III,  B,  4,  i,   (IV),  (A). 

64.  Caswell  v.  State,  5  Ga.  App.  483, 
63  S.  E.  566. 

Ownership  generally,  see  infra,  III, 
B,  4,  j. 

[a]  Ownership  unnecessarily  alleged 
must  be  proved  where  it  is  essentially 
descriptive  of  the  crime.  Ga. — Caswell  v. 
State,  5  Ga.  App.  483,  63  S.  E.  566. 
Miss.  —  John  v.  State,  24  Misc.  569. 
N.  C.  —  State  v.  Johnston,  51  N.  C. 
485. 

65.  State  t\  Sakowski,  191  Mo.  635, 
90  S.  W.  435. 

Knowledge  generally  see  infra,  III, 
B,  4,  f. 

[a]  An  allegation  that  the  defend- 
ant knew  from  whom  the  goods  were 
stolen,  need  not  be  established  in  a 
prosecution  for  receiving  stolen,  goods, 
where  such  allegation  is  entirely  un- 
necessary and  immaterial  and  may  be 
treated  as  surplusage.  State  v.  Sakow- 
ski, 191   Mo.  635,  90  S.  W.  435. 

66.  Ark.  —  Rhoades  v.  State,  96  Ark. 
63,  131  S.  W.  48.  Ga.  — Bone  v.  State, 
11  Ga.  App.  128,  74  S.  E.  852.  Neb. 
Morrison  v.  State,  88  Neb.  682,  130  N. 
W.  293.  Tex.  —  Cowan  v.  State,  41  Tex. 
Grim.  617,  56  S.  W.  751. 

See  generally  infra,  III,  B,  4,  k. 

[a]  Compare  State  v.  Sills,  85  Kan. 
830,  118  Pac.  867,  holding  that  where 
the  statute  made  it  a  misdemeanor  to 
induce  a  witness  to  absent  himself  from 
the  trial,  proof  that  the  witness  con- 
sented to  stay  away  was  not  a  material 
variance  from  an  averment  that  defend- 
ant induced  him  to  stay  away  by  ab- 
ducting and  carrying  him  away. 

[b]  Illegal  Fishing  With  "Trammel 
Net."  —  Where  an  indictment  alleges 
a  violation  of  section  3600  of  Kirby'a 
Digest  by  fishing  with  a  trammel  net, 
this  became  a  part  of  the  description  of 
the    offense,    and    should    have    been 


proved  as  alleged.     Rhoades  v.  State, 
96  Ark.  63,  131  S.  W.  48. 

[c]  Character  of  Weapon.  —  Un- 
necessary averments  as  to  the  character 
of  the  instrument  or  weapon  with  which 
the  act  was  committed  need  not  be  es- 
tablished. Thus  where  a  criminal  as- 
sault is  alleged  to  have  been  committed 
"with  a  deadly  weapon"  proof  of  such 
allegation  is  not  necessary.  State  i?. 
Harris,  209  Mo.  423,  108  S.  W.  28. 

67.  See  infra,  III,  B,  4,  e. 

68.  See  titles  dealing  with  partic- 
ular crimes,  and  also  Ferguson  v. 
State,  66  Tex.  Grim.  518,  147  S.  W. 
592. 

[a]  Where  a  check  alleged  to  have 
been  stolen  is  described  with  unneces- 
sary detail  the  proof  must  correspond 
thereto.  Ferguson  v.  State,  66  Ter. 
Crim.  518,  147  S.  W.  592. 

[b]  An  averment  that  a  sheriff  was 
"legally  appointed  and  duly  qualified,' ' 
though  needlessly  injected  into  an  in- 
dictment for  resisting  a  deputy  sheriff 
in  the  discharge  of  his  duty,  was  held 
to  be  descriptive  and  consequently  had 
to  be  proved.  State  v.  Copp,  15  N.  H. 
212. 

[c]  An  indictment  for  stopping  the 
mail  which  unnecessarily  alleged  a 
contract  between  the  postmaster  gen- 
eral and  the  mail  carrier,  was  held  not 
to  be  supported  without  proof  of  such 
contract.  United  States  v.  Porter,  3 
Day  283,  27  Fed.  Cas.  No.  16,074. 

[d]  Disposition  of  Money  Obtained 
by  False  Pretenses.  —  Where  in  an  in- 
dictment for  obtaining  money  by  false 
pretenses,  the  state  alleges  what  the 
defendant  did  with  the  money  so  ob- 
tained, its  proof  need  not  correspond 
to  such  allegation  since  the  variance 
would  relate  to  a  matter  of  immaterial 
form  and  could  in  no  way  prejudice 
the  substantial  rights  of  the  defendant. 
Tingue  v.  State,  90  Ohio  St.  368,  108 
N.  E.  222,  Ann.  Cas.  1916C,  1156. 

69.  See  12  Standard  Proc.  360. 

70.  Robinson  v.  State,  8  Okla.  Crim. 
667,  130  Pac.  121. 
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must  appear  by  the  evidence  that  such  was  the  case.  A  failure  of  the 
proof  to  correspond  with  an  allegation  in  the  indictment  that  the  par- 
ticular fact  was  unknown  to  the  grand  jury/^  or  with  the  averment  in 
the  information  that  the  fact  was  unknown,"  or  to  show  that  the  grand 
jurors  or  the  prosecution  used  due  diligence  to  ascertain  the  name," 
will  constitute  a  material  variance  unless  the  thing  or  person  thus 
averred  is  in  no  sense  descriptive  of  the  offense/^ 

The  rule  has  been  applied  to  descriptive  averments  as  to  persons^^ 
and  property  ;''^  to  averments  as  to  the  instrument  with  which  the  crime 
was  committed,'^  and  to  other  averments. 


71.  U.  S.  —  United  States  v.  Rhodes, 
212  Fed.  513;  United  States  v.  Riley, 
74  Fed.  210.  Ala.  —  Winter  v.  State,  90 
Ala.  637,  8  So.  556;  Duvall  r.  State,  63 
Ala.  12;  Cheek  v.  State,  38  Ala.  227; 
Johnson  v.  State,  4  Ala.  App,  62,  58 
So.  754.  Ark.  —  Reed  v.  State,  1 6  Ark. 
499;  Cameron  v.  State,  13  Ark.  712. 
CaJ.  — People  v.  White,  116  Cal.  17,  47 
Pac.  771,  Colo.  — Sault  r.  People,  3 
Colo.  App.  502,  34  Pac.  263.  lU.  — Peo- 
ple V.  Sapp,  282  111.  51,  118  N.  E.  416; 
People  I'.  Hunt,  251  111.  446,  96  N.  E. 
220,  36  L.  R.  A.  (N.  S.)  933;  Cooke  v. 
People,  231  111.  9,  82  N.  E.  863.  Ind. 
Carter  v.  State,  172  Ind.  227,  87  N.  E. 
1081;  Moore  r.  State,  65  Ind.  213; 
Blodget  V.  State,  3  Ind.  403.  Ind.  Ter. 
Oxier  v.  United  States,  1  Ind.  Ter.  85, 
38  S.  W.  331.  Kan.  — State  r  Ready, 
44  Kan.  697,  700,  26  Pae.  58.  Ky. 
Yost  V.  Com.,  5  Ky.  L.  Rep.  935.  Mass. 
Com.  V.  Noble,  165  Mass.  13,  42  N.  E. 
328;  Com.  v.  Gallagher,  126  Mass.  54; 
Com.  V.  Green,  122  Mass.  333;  Com.  v. 
Glover,  111  Mass.  395;  Com.  v.  Blood, 
4  Gray  31;  Com.  v.  Ilondrie,  2  Gray  503. 
Minn.  — State  v.  Taunt,  16  Minn.  109. 
Mc  — State  v.  Schnettler,  181  Mo.  173, 
79  S.  W.  1123;  State  v.  Stowe,  132  Mo. 
199,  33  S.  W.  799;  State  v.  Ladd,  15 
Mo.  430;  State  r.  Bryant,  14  Mo.  340; 
Hays  V.  State,  13  Mo.  246;  Isbell  v. 
State,  13  Mo.  86.  Nel).  —  Guthrie  v. 
State,  16  Neb.  667,  21  N.  W,  455.  N.  Y. 
White  17.  People,  32  N.  Y.  4G5;  People 
V.  Noakes,  5  Park.  Crim.  291;  People 
V.  Mather,  4  Wend.  229,  21  Am.  Dee. 
122.  Okla — Reeyes  v.  Terr.,  10  Okla, 
194,  61  Pac.  828.  Tex.  — Williams  v. 
State,  69  Tex.  Crim.  163,  153  S.  W. 
1136;  Yantis  v.  State,  65  Tex.  Crim. 
564,  144  S.  W.  947;  Grant  v.  State 
(Tex.  Crim.),  36  S.  W.  264;  Swink  v. 
State,  32  Tex.  Crim.  530,  24  S.  W.  893. 
Wash.  —  State  v.  Carey,  15  Wash.  549, 
46  Pac.  1050.  Eng.  —  Regina  v.  Camp- 
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bell,  1  Car.  &  K.  82,  47  E.  C,  L.  80. 

[a]  "One  rule  is  clearly  declared 
in  all  the  cases:  that  when  a  fact  or 
name  is  known  or  proved  to  the  grand 
jury,  there  is  no  warrant  in  the  law 
for  averring  such  fact  or  name  as  un- 
known. Such  form  of  averment  may  bo 
supposed  to  give  greater  latitude  of 
proof;  but,  when  it  appears  on  the 
trial  that  the  fact  or  name  was  known, 
a  conviction  on  such  indictment  should 
not  be  allowed."  Duvall  t\  State,  68 
Ala.  12. 

72.  Robinson  v.  State,  8  Okla.  Crim. 
667,  130  Pac.  121. 

73.  Martin  v  State,  80  Tex.  Crim. 
275,  189  S.  W.  262. 

74.  People  v.  Smith,  239  111.  91,  87 
N.  E.  885;  Carter  v.  State,  172  Ind.  227, 
87  N.  E.  1081. 

75.  Allegations  that  th©  defendant's 
true  name  unknown,  see  infra,  III,  B, 
4,  g,  (11),  (A). 

Names  of  third  persons  see  infra, 
III,  B,  4,  g,  (II),  (B),  (1). 

76.  United  States  r.  Rhodes,  212 
Fed.  513. 

[a]  Where  an  indictment  for  con- 
spiracy to  conceal  property  of  a  bank- 
rupt alleges  that  the  property  consisted 
of  goods,  wares,  and  merchandise,  the 
character,  kind  and  particular  descrip- 
tion of  which  is  to  the  grand  jury  un- 
known, and  the  evidence  shows  that 
the  character,  kind  and  description  of 
the  goods  removed  and  concealed  or  at 
least  of  a  large  part  of  such  goods, 
were  known  to  the  grand  jury,  the 
variance  is  fatal.  United  States  v. 
Rhodes,  212  Fed.  513. 

77.  Johnson  v.  State,  4  Ala.  App.  62, 
58  So.  754;  People  v.  Sapp,  282  111.  51, 
118  N.  E.  416. 

[a]  Proof  that  the  assault  was 
made  with  a  hammer  and  that  evidence 
to  that  effect  was  produced  before  the 
grand   jury  will   entitle    the    defendant 
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(B.)  Burden  of  Pkoof.  —  Considerable  discussion  appears  in  the  cases 
relative  to  the  burden  of  proof  in  respect  to  matters  alleged  as  un- 
known. A  few  earlier  authorities  impose  upon  the  prosecution  the  obli- 
gation of  affirmatively  showing  in  the  first  instance  the  truth  of  its 
averment  that  the  fact  was  unknown  to  the  grand  juryj^  But  since  the 
fact  that  the  name  or  thing  was  in  reality  known,  must  appear  from  the 
evidence  in  the  ease,'^  as  disclosed  by  the  record,^"  it  would  seem  that 
if  the  defendant  relies  upon  the  variance  he  must  prove  that  the  alle- 
gation is  untrue  and  that  the  matters  alleged  as  unknown  were  in  fact 
known.^^ 


to  an  affirmative  charge,  where  the  in- 
dictment alleges  the  assault  with  a 
weapon  unknown  to  the  grand  jury. 
Johnson  v.  State,  4  Ala.  App.  62,  58  So. 
754. 

78.  See  Com.  v.  Stoddard,  9  Allen 
(Mass.)  280. 

79.  Coffin  v.  United  States,  156  U. 
S.  432,  15  Sup.  Ct.  394,  39  L.  ed.  481; 
Cooke  r.  People,  231  111.  9,  82  X.  E. 
863. 

[a]  There  is  a  presumption  of  the 
verity  of  the  averment  that  the  fact 
or  name  is  unknown  where  nothing  ap- 
pears to  the  contrary.  Coffiji  v.  United 
States,  156  U.  S.  432,  15  Sup.  Ct.  394, 
39  L.  ed.  481. 

[b]  "The  fact  that  the  name  of  the 
person  was  in  fact  known,  must  ap- 
pear from  the  evidence  in  the  case.  It 
is  immaterial  whether  it  so  appears 
from  the  evidence  offered  by  the  gov- 
ernment, or  that  offered  by  the  de- 
fendant. But  there  being  no  evidence 
to  the  contrary,  the  objection  that  the 
party  was  not  unknown  does  not 
arise."  Com.  v.  Thornton,  14  Gray 
(Mass.)  41. 

[c]  Where  there  is  no  evidence  upon 
the  point  whether  the  name  or  thing 
charged  as  unknown  was  or  was  not 
known,  the  question  does  not  arise. 
Com.  f.  Luddy,  143  Mass.  563,  10  N.  E. 
448;  Com.  r.  Gallagher,  126  Mass.  54. 

80.  Cooke  V.  People,  231  111.  9,  82  N. 
E.  863. 

[a]  Record  Must  Show  the  Matter 
Was  Known.  —  A  conspiracy  was  al- 
leged to  have  been  committed  by  cer- 
tain named  persons  and  by  others  un- 
known to  the  grand  jury.  It  was  shown 
that  one  of  the  conspirators  actually 
appeared  before  the  grand  jury  and 
gave  his  name.  But  the  record  d'id  not 
disclose  that  the  grand  jury  ascer- 
tained from  its  investigation  that  such 
person  was   a  conspirator  and  in   con- 


sequence it  was  held  that  no  variance 
appeared.  Cooke  f.  People,  231  111.  9, 
82  X.  E.  863. 

81.  U.  S.  — Coffin  V.  United  States, 
156  U.  S.  432,  15  Sup.  Ct.  394,  39  L.  ed, 
481.  Ala.  — Cheek  v.  State,  38  Ala. 
227.  Conn.  — State  v.  Wilson,  30  Conn. 
500.  lU.  — Koser  v.  People,  224  111.  201, 
79  X.  E.  615.  Ind.  — Carter  r.  State, 
172  Ind.  227,  87  X.  E.  1081;  Blodget  f. 
State,  3  Ind.  403.  Mass.  —  Com.  r. 
Luddy,  143  Mass.  563,  10  X.  E.  448; 
Com.  v.  Martin,  125  Mass.  394;  Com. 
r.  Glover,  111  Mass.  395;  Com.  r. 
Thornton,  14  Grav  41.  Neb.  —  Guthrie 
r.  State,  16  Xeb'  667,  21  X.  W.  455. 
N.  Y,  — White  v.  People,  32  X.  Y.  465; 
Xoakes  v.  People,  25  X.  Y.  380.  Okla. 
Woodring  v.  Terr.,  14  Okla.  250,  78 
Pac.  85;  Eeeves  v.  Terr.,  10  Okla.  194, 
61  Pac.  828.  Tex.  —  .Jorasco  r.  State,  6 
Tex.  App.  238. 

fa]  The  state  need  not  prove  af- 
firmatively that  tlie  nieaus  by  which 
deatK  was  inflicted  was  unknown  to 
the  grand  jury,  though  so  charged. 
Com.    V.   Martin.    125   Mass.   394. 

[b]  "The  true  rule,  as  we  think, 
both  upon  reason  and  the  authorities, 
is  that,  if  the  name  of  a  person  or 
means  used  to  accomplish  an  unlawful 
end  is  alleged  by  the  grand  jury  to  be 
unknown,  it  is  not  incumbent  upon  the 
state  to  show  in  the  first  instance  af- 
firmatively that  such  fact  was  unknown 
to  the  grand  jury;  but  it  is  incumbent 
that  the  fact  alleged  to  be  unknown 
sliould  be  shown  to  be  unknown  to  the 
traverse  jury,  or  such  a  state  of  facts 
or  circumstances  be  shown  as  to  render 
the  alleged  unknown  fact  uncertain,  in 
which  event  it  will  b?  presumed  also 
to  have  been  unknown  to  the  grand 
jurVj  and,  unless  it  appears  from  the 
evidence  on  the  trial  that  the  grand 
jury  did  know  the  fact  to  be  known 
which  is  alleged  to  be  unknown,  or  is 
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(VII.)  Scilicet  and  Videlicet.82_  T^g  consequences  of  a  variance  between 
the  allegations  of  the  indictment  and  the  proof  may  often  be  avoided 
by  the  use  of  the  scilicet  or  videlicet^^  ^q  gg^  ^^^.^^  allegations  which 
though  not  absolutely  essential  to  the  matter  in  issue,  are  desirable.^* 
Where  time,  place  and  other  matters  are  thus  averred  the  prosecution 
is  not  held  to  proof  of  them  as  laid.^^ 

^  4.  Allegations  of  Particular  Matters.  —  a.  Title  of  Case.  — A  varia- 
tion as  to  the  mere  title  of  the  ease  is  ordinarily  immaterial  and  will  be 
disregarded.^^ 

b.  Jurisdiction  and  Venue.  —  Jurisdictional  allegations  in  an  indict- 
ment or  information  must  be  substantially  supported  by  the  proof,^^ 
and  it  must  appear  from  the  facts  established  that  the  criminal  act  was 
committed  in  the  county  where  the  offense  is  laid.^s   It  is  sufficient  if 


negligent  or  perverse  in  not  alleging 
■what  was  at  its  command  to  know,  the 
fact  of  knowledge  or  want  of  knowl- 
edge on  the  part  of  the  grand  jury  is 
not_ presented  to  the  traverse  jury;  but 
if  it  appears  from  the  evidence  that 
the  grand  jury  did  know,  or  could  by 
the  use  of  reasonable  diligence  have 
known,  the  fact  alleged  to  be  unknown, 
then  the  burden  is  upon  the  state  to 
show  that  the  grand  jury  did  not  know 
the  alleged  unknown  fact,  and  that  the 
presumption  in  favor  of  the  allegation 
of  the  grand  jurors  is  no  different  from 
the  presumption  that  they  possess  the 
necessary  qualifications.'"'  Carter  v. 
State,  172  Tnd.  227,  87  N.  E.  1081. 

82.  See  the  title  "Scilicet." 

83.  State  r.  Burk,  151  Mo.  App.  188, 
131    S.   W.   883. 

In  alleging  intoxicating  liquors  see 
infra,  III,  B,  4,  i,   (IV),   (C). 

84.  State  v.  Burk,  151  Mo.  App. 
188,  131   S.   W.  883. 

85.  McDade  v.  State,  20  Ala.  81. 
See  infra,  III,  B,  4,  c  and  d. 

86.  State  v.  Moffit,  155  Iowa  702. 
136  N.  W.  908. 

[a]  Where  the  case  is  entitled  "Stat© 
of  Iowa  V.  Charley  Moffit"  and  the 
proof  showgi  that  defendant's  name 
was  "Charles  Moffit"  the  variance  is 
not  important.  State  v.  Moffit,  155 
Iowa  702,  136  N.   W.  908. 

87.  Naftzger  r.  United  States,  200 
Fed.   494,    118    C.    C.    A.    598. 

[a]  To  sustain  federal  jurisdiction 
of  an  offense  of  receiving  stolen 
stamps  the  proof  must  support  the  al- 
legation that  the  stamps  were  stolen 
from  the  United  States.  Naftzger  v 
United  States,  200  Fed.  494,  118  C.  C. 
A.  598. 
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88.  Ala.  —  Barnes  t\  State,  134  Ala. 
36,  32  So.  670;  Henderson  v.  State, 
129  Ala.  104,  29  So.  799;  Burks  v. 
State,  120  Ala.  386,  24  So.  931;  Eose 
V.  State,  117  Ala.  77,  23  So.  638.  Ark. 
Ward  V.  State,  77  Ark.  19,  90  S.  W". 
619.  Cal.  — People  v.  Aleck,  61  Cal. 
137;  People  r.  Bevans,  52  Cal.  470; 
People  r.  Roach,  48  Cal.  382;  People 
V.  Parks,  44  Cal.  105;  People  r.  Meser- 
os,  16  Cal.  App.  277,  116  Pac.  679. 
Fla.  — McKinnie  v.  State,  44  Fla.  143, 
32  So.  786.  Ga.— Edwards  v.  State,  123 
Ga.  531,  51  S.  E.  505;  Smith  v.  State, 
118  Ga.  83,  44  S.  E.  827;  Jones  v. 
State,  113  Ga.  271,  38  S.  E.  851;  Ak- 
ridge  v.  State,  9  Ga.  App.  396,  71  S.  E. 
494;  Shipman  v.  State,  5  Ga.  App. 
664,  63  S.  E.  671 ;  Wall  v.  State,  5  Ga. 
App.  305,  63  S.  E.  27.  lU.  — People  v. 
Anderson,  267  111.  75,  107  N.  E.  840; 
Rice  V.  People,  38  111.  435;  Ferkel  v. 
People,  16  111.  App.  310.  Ind.  —  Strick- 
land V.  State,  171  Ind.  642,  87  N.  E. 
12;  Luck  V.  State,  96  Ind.  16;  Mc- 
Laughlin V.  State,  45  Ind.  338;  Mul- 
linix  V.  State,  43  Ind.  511;  Sohn  v. 
State,  18  Ind.  389;  Pirtle  v.  State,  15 
Ind.  21.  la.  —  State  v.  Blanchard,  74 
Iowa  628,  38  N.  W.  519;  State  v. 
Crogan,  8  Iowa  523.  Ky.  —  Bailey  v. 
Com.,  24  Ky.  L.  Rep.  1419,  71  S.  W. 
632.  Miss.  —  Taylor  v.  State,  101  Miss. 
857,  58  So.  593.  Mo.  — State  v.  Burns, 
48  Mo.  438.  Mont.  — State  v.  Crean, 
43  Mont.  47,  114  Pac.  603,  Ann.  Cas. 
1912C,  424,  N.  H.  — State  v.  Forbes, 
75  N.  H.  306,  73  Atl.  929.  N.  M.— Ter- 
ritory V.  Padilla,  12  N.  M.  1,  71  Pac, 
1084.  N.  C  — State  v.  Morgan,  19  N. 
C.  348.  Okla.  —  Spencer  v.  State,  5 
Okla.  Crim.  7,  113  Pac,  224;  Filson  v. 
Terr.,  11  Okla.  351,  67  Pac,  473.    S.  D, 
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the  court  will  take  judicial  knowledge  that  the  place  proved  is  within 
the  county  named,*®  or  that  the  county  wherein  the  crime  is  shown  to 
have  been  committed  is  witliin  the  state,  as  alleged.®" 

c.  Place.  —  When  place  is  stated  in  the  indictment  or  information  as 
matter  of  venue,  the  proof  should  to  that  extent  support  the  allega- 
tion.®^ Place  is,  however,  sometimes  alleged  as  matter  of  local  descrip- 
tion in  which  case  it  calls  for  substantial  correspondence  in  the  proof 
only  where  it  is  an  essential  element  of  the  offense  charged,®^  as  where 


State  V.  Crowley,  20  S.  D.  611,  108  N. 
W.  491.  Tex.  — Quails  v.  State,  71 
Tex.  Crim.  67,  158  S.  W.  539;  Isom 
v.  State,  49  Tex.  Crim.  610,  95  S.  W. 
518;  Kinman  v.  State  (Tex.  Crim.),  39 
S.  W.  574;  Vance  v.  State,  32  Tex. 
396;  Searcy  V.  State,  4  Tex.  450.  Utai. 
State  V.  Greene,  38  Utah  389,  115  Pae. 
181.  Va.  — Morgan  v.  Com.,  90  Va.  80, 
21  S.  E.  826;  Spencer  v.  Com.,  2  Leigh 
(29  Va.)  751.  W.  Va.  — State  v.  Hobbs, 
37  W.  Va.  812,  17  S.  E.  380;  State  v. 
Poindexter,  23   W.  Va.   805. 

See    the    title    "Venue." 

[a J  It,  In  a  prosecution  for  aban- 
donment after  seduction  and  marriage, 
which  may  be  committed  in  different 
modes  under  the  statute,  the  state  elects 
to  charge  the  offense  as  having  been 
committed  by  the  defendant's  aban- 
doning the  woman,  it  must  show  that 
the  abandonment  took  place  in  the 
county  of  the  prosecution.  Quails  V. 
State,  71  Tex.  Crim.  67,  158  S.  W.  539. 

[b]  Pandering.  —  There  is  no  var- 
iance between  an  information  alleg- 
ing that  the  crime  of  pandering  was 
committed  in  a  designated  county,  and 
proof  that  it  was  committed  partly  in 
that  and  partly  in  another  county. 
People  V.  De  Martini,  25  Cal.  App.  9, 
142   Pac.  898. 

89.  Luck  V.  State,  96  Ind.  16;  State 
V.  Fitzporter,  16  Mo.  App,  282.  See  7 
Ency.  op  Ev.,  title  "Judicial  Notice." 

90.  Filson  v.  Terr.,  11  Okla.  351,  67 
Pac.  473. 

[a]  The  courts  wiU  take  judicial 
notice  that  Canadian  county  is  in  Okla- 
homa; hence  an  allegation  that  the  act 
was  committed  in  Canadian  County, 
Oklahoma,  is  sustained  by  proof  that 
it  was  committed  in  Canadian  County. 
Filson  t:  Terr.,  11  Okla.  351,  67  Pac. 
473. 

91.  See  supra,  III,  B,   4,  b. 

92.  Ark.-  Wallace  r.  State,  99  Ark. 
92,  137  S.  W.  551;  Brvant  r.  State,  62 
Ark.  459,  C6  S.  W.  188.     Cal.  —  People 


V.  Kelso,  142  Cal.  335,  75  Pac.  904; 
People  V.  Bevans,  52  Cal.  470.  DeL 
State  V.  Smith,  5  Harr.  49U.  Fla. — Giv- 
ins  V.  State,  40  Fla.  200,  23  fcjo.  850. 
Ga.  —  Minter  v.  State,  1U4  Ga.  743,  30 
S.  E.  989;  Johnson  v.  State,  1  Ga.  App. 
265,  58  S.  E.  265.  la.  — State  v.  Burns, 
109  Iowa  436,  80  N.  W.  545;  State  v. 
Verden,  24  Iowa  126;  State  V.  Crogan, 
8  Iowa  523.  Kan.  —  State  v.  Nugent, 
51  Kan.  297,  32  Pac.  1123;  State  v. 
Bain,  43  Kan.  638,  23  Pac.  1070;  Com. 
r.  Ballard,  18  Kv.  L.  Eep.  782,  38  S. 
W.  678.  Miss.  — Botto  v.  State,  26 
Miss.  108.  Mo.  — State  v.  Sprague,  149 
Mo.  409,  50  S.  W.  901.  N.  H.  —  State 
r.  Cotton,  24  X.  H.  143.  N.  Y.  — People 
V.  Slater,  5  Hill  401.  Ohio.  —  Davis  v. 
State,  38  Ohio  St.  505;  Moore  v.  State, 
12  Ohio  St.  387.  Pa.  —  Philadelphia  v. 
Mintzer,  2  Phila.  43.  S.  C  — State  v. 
Colelough,  31  S.  C.  156,  9  S.  E.  811. 
Tex.- Holland  r.  State,  45  Tex.  Crim. 
1 72,  74  S.  W.  763.  Vt.  —  State  v.  Nix- 
on, 18  Vt.  70,  46  Am.  Dec.  135.  Va. 
Morgan  v.  Com.,  90  Va.  80,  21  S.  E. 
826. 

Compare,  12  Standard  Proc.  426. 

Disturbing  public  assembly,  see  7 
Standard  Proc.   724. 

[a]  Offenses  in  Eespect  to  Intoxicat- 
ing Liquors. —  (1)  Where  the  statute 
defining  offenses  in  respect  to  the  pos- 
session, use,  sale,  disposition,  etc.,  of 
intoxicating  liquors  does  so  in  refer- 
ence to  particular  places,  place  becomes 
material  to  the  extent  that  the  proof 
must  show  the  act  to  have  been  done 
at  once  of  the  named  places.  See 
Taylor  v.  State,  101  Miss.  857,  5S  So. 
593.  (2)  Thus  if  the  statute  prohibits 
the  sale  or  disposition  of  liquor  at  a 
place  of  amusement,  it  would  be  neces- 
sary in  prosecuting  under  that  statute 
to  make  the  proof  correspond  to  the 
allegation  that  the  sale  was  made  at 
a  place  of  amusement.  Tavlor  v.  State, 
101  Miss.  857,  58  So.  593.  (3)  But 
proof    that    the    liquor    was    sold    at    a 
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the  act  complained  of  in  the  indictment  or  information  would  be  un- 
lawful in  one  place  and  lawful  in  another,^^  or  constitute  a  different 
offense  if  committed  in  one  place  instead  of  another.^*  And  its  crim- 
inal character,  therefore,  depends  upon  the  locality  in  which  it  is  com- 
mitted.^* Place,  like  any  other  matter,^^  may  become  essential  by  rea- 
son of  its  being  an  unnecessarily  minute  description  of  a  necessary  ele- 
ment.®^ But  if  the  offense  charged  consists  in  doing  something  which 
is  unlawful  at  any  place,  then  it  is  not  necessary  to  allege  or  prove  the 


place  of  amusement  is  not  variant  from 
a  charge  made  under  the  general  law 
against  the  sale  of  intoxicating  liquors 
generally,  and  which  averred  merely 
that  the  sale  was  made  in  the  county 
of  the  venue.  Taylor  v.  State,  101 
Miss.   857,   58   So.   593. 

[b]  Keeping  Liquor  at  Place  of 
Business. — Where  the  keeping  of  liquor 
at  any  place  of  business  is  prohibited, 
the  proof  must  correspond  to  the  al- 
legation in  this  respect.  It  is  sufficient 
to  show  that  the  liquor  was  kept  in 
the  immediate  room  or  place  in  which 
the  business  is  conducted,  or  in  any 
nearby  room  or  place  owned  or  used  by 
the  proprietor  in  connection  with  the 
business.  Jenkins  v.  State,  4  G-a.  App. 
859,  62  S.  E.  574. 

[c]  Where  the  statute  penalizes 
drunkenness  on  the  "public  highway" 
an  allegation  that  the  defendant  was 
intoxicated  on  a  public  highway  is  not 
sustained  by  proof  that  he  was  intox- 
icated on  a  road  which  is  not  shown 
to  be  a  public  highway  or  road.  John- 
son V.  State,  1  Ga.  App.  195,  58  S.  E. 
265. 

[d]  Perjured  Testimony  as  to 
Place.  —  The  state  in  charging  perjury 
alleged  to  consist  in  false  testimony 
as  to  the  accused's  presence  at  the 
place  where  gambling  occurred,  set 
out  a  description  of  such  place  in  the 
information.  It  was  held  that  the 
proof  had  to  ,  substantially  conform  to 
the  charge  in  respect  to  such  descrip- 
tion. State  V.  Smith,  84  Kan.  646,  114 
Pac.  1074. 

[e]  Burglary  From  "Storehouse." 
An  allegation  that  the  place  into  which 
the  breaking  was  done  was  a  "store- 
house" belonging  to  a  mining  corpora- 
tion is  supported  by  proof  that  defend- 
ant broke  into  a  "storeroom."  Tollif- 
son  V.  People,  49  Colo.  219,  112  Pac. 
794. 

93.  State  v.  Turnbull,  78  Me.  392,  6 
Atl.  1;    Com.  V.  Heffron,  102  Mass.  148. 
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And  see  cases  cited  in  preceding  note. 

94.  Stone  v.  State,  115  Ala.  121,  22 
So.  275. 

[a]  Robbery  "From  the  Person." 
Proof  that  money  was  taken  in  the 
presence  of  the  prosecuting  witness  is 
not  materially  variant  from  an  allega- 
tion of  robbery  "from  the  person." 
State  V.  Lamb,  242  Mo.  398,  146  S.  W. 
1169.  See  also  Breekenridge  v.  Com., 
97  Ky.  267,  30  S.  W.  634;  State  v. 
Lawler,  130  Mo.  366,  32  S.  W.  979,  51 
Am.  St.  Eep,  575. 

[b]  Stealing  From  the  Person.  —  A 
charge  that  defendant  took  and  carried 
away  from  the  person  of  one  B  a  silver 
dollar,  the  property  of  said  B,  is  not 
sustained  by  proof  which  shows  that 
the  property  stolen  was  not  taken  from 
the  person  of  B,  but  from  a  place  near 
by.  Stone  v.  State,  115  Ala.  121,  22 
So.  275. 

95.  Johnson  v.  State,  1  Ga.  App. 
265,  58  S.  E.  265. 

96.  See  supra,  III,  B,  3,  b,  (V). 

97.  State  i:  Crogan,  8  Iowa  523; 
People  f.  Slater,  5  Hill  (N.  Y.)  401. 
See  12   Standard  Proc.  426. 

[a]  Location  of  Gambling  House. 
If  an  indictment  for  keeping  a  gamb- 
ling house  allege  that  the  house  kept 
was  on  a  particular  lot,  the  proof  must 
sustain  the  allegation.  State  v.  Crogan, 
8  Iowa  523. 

[b]  "Under  such  a  general  charge 
as  to  place,  the  state  may  prove  the 
commission  of  the  crime  of  keeping  and 
maintaining  such  nuisance  at  any  cer- 
tain place,  within  the  said  county  and 
state,  particularly  described  in  the 
testimony.  But,  where  the  state  un- 
necessarily charges  a  more  particular 
description  than  an  allegation  of  its 
commission  within  the  county,  the  par- 
ticular description  must  be  proven  as 
laid  in  the  information  or  indictment 
charging  the  same."  State  v.  Kelly, 
22  N.  D,  5,  132  N.  W.  223,  Ann.  Cai. 
1913E,   974. 
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exact  place  where  the  act  was  committed,  if  committed  within  the  juris- 
diction of  the  court,^^  for  in  such  cases  it  is  governed  by  the  rule  as  to 
surplus  allegations,^^  and  failure  to  prove  it  results  in  no  prejudice  to 
the  defendant.^  In  any  case  variance  as  to  allegations  descriptive  of 
place  cannot  be  deemed  material  where  the  evidence  sufficiently  identi- 
fies the  place  wdth  the  one  laid  in  the  pleading.^ 

d.  Time. — (I.)  In  General.  —  It  is  necessary  in  every  case  to  establish 
the  offense  at  a  date  anterior  to  the  beginning  of  the  prosecution,^  and 


98.  U.  S. — Bennett  v.  United  States, 
227  U.  S.  333,  33  Sup.  Ct.  288,  57  L. 
ed.  531;  United  States  r.  Stevens,  4 
Wash.  C.  C.  547,  27  Fed.  Cas.  No.  16,- 
S94.  Ga.  —  Minter  v.  State,  104  Ga. 
743,  30  S.  E.  989.  111.  —  Bergstrasser 
V.  People,  134  111.  App.  609.  Ind. 
Carlisle  v.  State,  32  Ind.  55;  Johnson 
t:  State,  13  Ind.  App.  299,  41  N.  E. 
550;  Moodv  f.  State,  7  Blackf.  424. 
Me.  — State  v.  Godfrey,  12  Me.  361. 
Mass.  —  Com.  f.  Eiggs,  14  Gray  376, 
77  Am.  Dee.  333;  Com.  v.  Creed,  8  Gray 
387.  Miss.  —  Taylor  v.  State,  101  Miss. 
857,  58  So.  593".  N.  Y.  — People  v. 
Slater,  5  Hill  401.  Okla,  —  Ostendorf 
V.  State,  8  Okla.  Crim.  360,  128  Pac. 
143;  Spencer  f.  State,  5  Okla.  Crim.  7, 
113  Pac.  224.  Pa.  —  Heikes  V.  Com., 
26  Pa.  513.  S.  C.  —  State  v.  Colclough, 
31  S.  C.  156,  9   S.  E.  811. 

[a]  A  variance  as  to  the  place  where 
tickets  were  procured  and  which  were 
used  in  the  transportation  of  a  ■woman 
for  immoral  purposes  is  not  material 
in  a  prosecution  for  that  offense.  Ben- 
nett t:  United  States,  227  U.  S.  333,  33 
Sup.  Ct.  288,  57  L.  ed.  531. 

99.  See  supra,  III,  B,  3,  b,  (IV). 

1.  111.  —  Bergstrasser  v.  People,  134 
in.  App.  609.  Mich. —  Chapman  v. 
People,  39  Mich.  357.  Mo,  —  State  v. 
Ward,  74  Mo.  253.  Mont.  —  State  v. 
Crean,  43  Mont.  47,  114  Pac.  603,  Ann. 
Cas.  1912C,  424.  N.  C  — State  v. 
Outerbridge,  82  N.  C.  617;  State  v. 
Baker,  46  N.  C.  267.  Okla.  — Osten- 
dorf V.  State,  8  Okla.  Crim.  360,  128 
Pac.  143. 

[a]  Place  of  Burglary.  —  An  allega- 
tion in  a  charge  of  burglary  that  the 
building  burglarized  was  about  six 
miles  east  of  Wapanucka,  wag  purely 
surplusage  and  it  was  not  necessary  to 
prove  it  as  made.  "The  material  al- 
legation was  that  the  building  was  the 
property  of  J.  B.  Wyrick  and  was 
situated  in  Atoka  countv. "  Spencer 
V.  State,  5  Okla.  Crim.  7,' 113  Pac.  224. 


[b]  Place    of  Death   in   Homicide. 

Where  the  injury  which  caused  the 
death  is  alleged  to  have  been  inflicted 
in  the  county  of  the  prosecution,  an 
allegation  that  the  party  injured  died 
in  another  county  is  surplusage  and 
need  not  be  proved.  State  v.  Crean, 
43  Mont.  47,  114  Pac.  603,  Ann.  Cas. 
1912C,  424. 

[c]  Place  where  intoxicating  liquors 
were  illegally  sold,  alleged  with  un- 
necessary particularity.  Ostendorf  v. 
State,  8  Okla.  Crim.  360,  128  Pac.  143, 

2.  Kan.  —  State  v.  Nugent,  51  Kan. 
297,  32  Pac.  1123.  Mass.  —  Com.  v.  In- 
toxicating Liquors,  113  Mass.  208.  N. 
C  — State  V.  Patterson,  98  N.  C.  666, 
4  S.  E.  540.  Ohio.  —  Bossert  v.  State, 
Wright  113.  Wash.  —  State  v.  Brown, 
62    Wash.  293,  113  Pac.  782. 

3.  IT.  S.  —  United  States  v.  Gaag, 
237  Fed.  728.  Ala.  —  Brown  V.  Tusca- 
loosa, 196  Ala.  475,  71  So.  672.  Cal. 
People  V.  Vincilione,  17  Cal.  App.  513, 
120  Pac.  438.  Conn.  —  State  v.  Ferris, 
81  Conn.  97,  70  Atl.  587.  Del.  —  State 
V.  Cole,  2  Boyce  184,  78  Atl.  1025.  D. 
0.  —  Yeager  v.  United  States,  16  App. 
Cas.  356.  Ga.  — Davis  v.  State,  92  Ga, 
458,  17  S.  E.  336;  Shealey  v.  State,  16 
Ga.  App.  191,  84  S.  E.  839;  Cripe  v. 
State,  4  Ga.  App.  832,  62  S.  E.  567; 
Tharpe  v.  State,  2  Ga.  App.  649,  58  S. 
E.  1070.  Ind.  — Lewis  v.  State,  119 
N.  E,  720.  Ky.  —  Newsom  v.  Com.,  145 
Ky.  627,  140  S.  W.  1042.  La.  — State 
V.  Riggio,  124  La.  614,  50  So.  600. 
Miss.  —  Warren  v.  State,  108  Miss.  502, 
66  So.  979;  Oliver  r.  State,  101  Miss. 
382,  58  So.  6.  Mo.  — State  f.  Lee,  228 
Mo.  480,  128  S.  W.  987.  Okla.  —  Bandy 
V.  State,  13  Okla.  Crim.  468,  165  Pac. 
616.  Tex.  —  Mc Williams  v.  State,  80 
Tex.  Crim.  116,  188  S.  W.  999;  Sanders 
V.  State,  70  Tex.  Crim.  209,  156  S.  W. 
927;  Graso  v.  State,  69  Tex.  Crim.  633, 
155  S.  W.  209;  Irby  v.  State,  69  Tex. 
Crim.  619,  155  S.  W.  543;  Hogan  v. 
State,  65  Tex.  Crim.  50,  143  S.  W.  184. 
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not  so  remote  as  to  show  that  the  prosecution  for  the  offense  is  barred 
by  limitations,*  Also  the  date  alleged  and  proved  must  be  such  as  to 
show  that  the  act  was  done  at  a  time  when  under  the  statutes  it  con- 
stituted a  criminal  offense.^  But  whether  the  exact  date  alleged  need 
be  proved  depends,  as  will  be  seen,^  upon  its  materiality  to  the  crime 
charged. 

(II.)  Proof  of  Particular  Date. —  (A.)  Eulk  Stated. —  It  is  not  ordinarily 
necessary  to  prove  the  exact  date  as  alleged  in  the  indictment  or  infor- 
mation since  the  date  is  not  of  the  essence  of  the  crime  charged,^  par- 


[a]  Prior  to  the  filing  of  the  prelim- 
inary complaint  before  the  committing 
magistrate,  since  that  is  the  beginning 
of  the  prosecution  for  a  felony.  Bandy 
V.  State,  13  Okla.  Crini.  468,  165  Pac. 
616.    ■ 

[b]  Proof  of  commission  subseq.uent 
to  the  filing  of  the  indictment  (1)  con- 
stitutes a  fatal  variance.  Warren  v. 
State,  108  Miss.  502,  66  So.  979.  (2) 
If  it  appears  by  the  record  that  the  of- 
fense was  committed  after  the  finding 
of  the  presentment,  the  conviction  will 
be  set  aside.  Minhinuett  v.  State,  106 
Ga.  141,  32  S.  E.  19;  Givens  v.  State, 
105  Ga.  843,  32  S.  E.  341. 

fe]  Subsequent  to  filing  of  informa- 
tion, fatal.  Graso  v.  State,  69  Tes.  Grim. 
633,  155  S.  W.  209. 

4.  U.  S.  — United  States  v.  Gaag, 
237  Fed.  728;  Dixon  v.  Washington,  4 
Cranch  C.  C.  114,  7  Fed.  Gas.  No.  3,935. 
Ala.  —  McDade  v.  State,  20  Ala.  81. 
Ark.  —  Scoggins  v.  State,  32  Ark.  2'05; 
Cohen  v.  State,  32  Ark.  226.  Cal. 
People  V.  Allen,  144  Cal.  298,  77  Pac. 
948;  People  v.  Crane,  34  Cal.  App. 
599,  168  Pac.  377.  Conn.  — State  v. 
Ferris,  81  Conn.  97,  70  Atl.  587;  State 
f.  Munson,  40  Conn.  475.  Del.  —  State 
V.  Cole,  2  Boyce  184,  78  Atl.  1025. 
D.  C.  —  Yeager  v.  United  States,  16 
App.  Gas.  356.  Fla.  —  Chandler  v.  State, 
25  Fla.  728,  6  So.  768.  Ga.  — Clarke  v. 
State,  90  Ga.  448,  16  S.  E.  96;  Mc- 
Bryde  v.  State,  34  Ga.  202;  Wingard 
V.  State,  13  Ga.  396;  Cook  v.  State,  11 
Ga.  53,  56  Am.  Dec.  410;  White  v. 
State,  9  Ga.  App.  558,  71  S.  E.  879; 
Wheeler  v.  State,  4  Ga.  App.  325,  61 
S.  E.  409.  la.  — State  v.  Heft,  155 
Iowa  21,  134  N.  W.  950;  State  v.  Bell, 
49  Iowa  440.  Ky.  — Com.  v.  Hubble, 
176  Ky.  680,  197  S.  W.  393;  Paul  v. 
Com.,  159  Ky.  848,  169  S.  W.  544;  Drake 
V.  Com.,  31  ky.  L.  Eep.  1286,  104  S.  W. 
1000.  La.  — State  r.  Riggio,  124  La. 
614,  50  So.  600.  Md.  —  Curry  v.  State, 
117  Md.  587,  83  Atl.  1030.    Mo.  —  State 
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V.  Lee,  228  Mo.  480,  128  S.  W.  987; 
State  V.  Hughes,  82  Mo.  86.  N.  J. 
State  V.  Shapiro,  89  N.  J.  L.  319,  98  Atl. 
437.  N.  C  — State  v.  Newsom,  47  N. 
C.  173.  Okla.  — Smoot  v.  State,  14 
Okla.  Grim.  129,  167  Pac.  1158.  Tex. 
Vann  v.  State  (Tex.  Crim.),  206  S.  W. 
80;  Stegall  v.  State  (Tex.  Grim.),  198 
S.  W.  311;  Collins  v.  State,  77  Tex. 
Crim.  156,  178  S.  W.  345;  Sanders  v. 
State,  70  Tex.  Crim.  209,  156  S.  W. 
927;  Irby  v.  State,  69  Tex.  Crim.  619, 
155  S.  W.  543.  Utah.  — State  v.  Greene, 
38  Utah  389,  115  Pac.  181. 

[a]  An  information  for  driving  an 
auto  at  an  unlawfal  speed  on  a  design- 
ated day  cannot  be  sustained  by  proof 
that  the  offense  was  committed  more 
than  eighteen  months  prior  to  the  com- 
mencement of  the  prosecution.  People 
V.  Hood,  191  111.  App.  33. 

[b]  An  information  for  unlawfully 
selling  intoxicating  liquor  charging  the 
offense  to  have  been  committed  on  the 
9th  day  of  the  month  of  December,  is 
sustained  by  proof  of  a  sale  made  on 
some  day  iii  that  month.  State  v. 
Munson,  40  Conn.  475, 

5.  Greene   v.   State,   79   Ind.    537. 

[a]  ''Whether  or  not  an  offense 
punishable  by  law  is  charged  in  an  in- 
dictment must  be  determined  by  the 
state  of  the  law  at  the  time  the  offense 
is  alleged  to  have  been  committed. 
For  the  purpose  of  determining  this, 
the  question  of  time,  as  laid  in  the  in- 
dictment, is  material."  Campbell  v. 
State,  35  Ohio  St.  70. 

[b]  Where  at  the  date  alleged  the 
act  was  not  a  punishable  crime,  the 
date  alleged  is  material  and  the  acts 
charged  cannot  be  shown  to  have  been 
committed  at  another  time.  Thorp  v. 
Smith,  64  Fla.  154,  59  So.  193. 

6.  See  infra,  III,  B,  4,  d,   (II). 

7.  U.  S.  —  Ledbetter  v.  United 
States,  170  U.  S.  606,  18  Sup.  Ct.  774, 
42  L.  ed.  1162;  Alaska  Packers'  Assn. 
V.  United  States,  244  Fed.  710,  157  C. 
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C.  A.  158;  Younoe  v.  United  States, 
242  Fed.  788,  155  C.  C.  A.  376;  Hume 
V.  United  States,  118  Fed.  689,  55  C. 
C.  A.  407;  United  States  v.  Gaag,  237 
Fed.  728;  United  States  ;;.  Francis,  144 
Fed.  520;  United  States  v.  Graff,  14 
Blatchf.  381,  26  Fed.  Gas.  No.  15,244; 
United  States  v.  Blaisdell,  3  Ben.  132, 
24  Fed.  Gas.  No.  14,608;  Dixon  V. 
Washington,  4  Granch  C.  G.  114,  7  Fed. 
Gas.  No.  3,935.  Ala.  — Brown  v.  Tus- 
caloosa, 196  Ala.  475,  71  So.  672;  Me- 
Dade  v.  State,  20  Ala.  81.  Ark.  —  Scog- 
gins  V.  State,  32  Ark.  205;  Gohen  v. 
State,  32  Ark.  226;  Medlock  v.  State, 
18  Ark.  363.  CaL  — People  v.  Allen,  144 
Gal.  298,  77  Pac.  948;    People  v.  Miller, 

12  Gal.  291;  People  v.  Fraysier,  36 
Gal.  App,  579,  172  Pac.  1126;  People 
V.  Crane,  34  Gal.  App.  599,  168  Pac.  377; 
People  r.  Hoosier,  24  Gal.  App.  746,  142 
Pac.  514;  People  v.  Vincilione,  17  Gal. 
App.  513,  120  Pac.  438.  Colo.  — How- 
ard V.  People,  27  Golo.  396,  61  Pac. 
695.  Conn.  —  State  v.  Ferris,  81  Gonn. 
97,  70  Atl.  587;  State  r.  Munson,  40 
Conn.  475.  Del.  —  State  v.  Cole,  2 
Boyce  184,  78  Atl.  1025.  Fla.  — Alex- 
ander V.  State,  40  Fla.  213,  23  So. 
536;  Chandler  r.  State,  25  Fla.  728,  6 
So.  768.  Ga.  — Reynolds  v.  State,  114 
Ga.  265,  40  S.  E.  234;  Brvant  v.  State, 
97  Ga.  103,  25  S.  E.  450;  Clarke  v. 
State,  90  Ga.  448,  16  S.  E.  96;  Fisher 
V.  State,  73  Ga.  595;  Conner  r.  State, 
25  Ga.  515,  71  Am.  Dec.  184;  Daey  v. 
State,  17  Ga.  439;      Wingard   v.   State, 

13  Ga.  396;  Shealev  r.  State,  16  Ga. 
App.  191,  84  S.  E.  839;  Broadwater  v. 
State,  10  Ga.  App.  458,  73  S.  E.  691; 
White  V.  State,  9  Ga.  App.  558,  71 
S.  E.  879;  Gripe  v.  State,  4  Ga.  App. 
832,  62  S.  E.  567;  Wheeler  f.  State,  4 
Ga.  App.  325,  61  S.  E.  409.  111.  — Tom- 
linson  v.  People,  102  111.  App.  542. 
Ind.  — Myers  r.  State,  121  Ind.  15,  22 
N.  E.  781;  Hubbard  r.  State,  7  Ind. 
160.  la.  — State  r.  Heft,  155  Towa  21, 
134  N.  W.  950;  State  v.  Frv,  67  Iowa 
475,  25  N.  W.  738;  State  t".  Bell,  49 
Iowa  440.  Kan, —  State  t:  Gill,  63 
Kan.  382,  65  Pac.  682;  State  v.  Barnett, 
3  Kan.  250,  87  Am.  Dec.  471.  Ky. 
Com.  v.  Hubble,  176  Ky.  680,  197 
S.  W.  393;  Newsom  v  Com.,  145 
Ky.  627,  140  S.  W.  1042;  Shipp  v. 
Com.,  I'Ol  Ky.  518,  41  S.  W.  856;  Com. 
v.  Alfred,  4  Dana  496;  Drake  r.  Com., 
31  Ky.  L.  Rep.  1286,  104  S.  W.  1000. 
La.  —  State  r.  Lafargue,  141  La.  936, 
75  So.  998;    State  v.  Anderson,  137  La. 


765,   69    So.    167;      State   V.   Anderson, 
136  La.  261,  66  So.  966;    State  v.  Green, 
127  La.  830,  54  So.  45;     State  v.  Rig- 
gio,  124  La.  614,  50  So.  600;     State  v. 
Polite,    33    La.    Ann.    1016;       State    v. 
Walters,   16    La.    Ann.   400;       State   v. 
Agudo,  5  La.  Ann.  185.    Me.  —  State  v. 
Baker,     34    Me.    52.       Md.  —  Gurry,    v 
State,  117  Md.  587,  83  Atl.  1030.  Mass. 
Com.  V.  Sego,  125  Mass.  210;     Com.  v. 
Irwin,  107   Mass.  401;    Com.  v.  Dacey, 
107     Mass.     206;       Com.    v.    Braynard, 
Thacher     Grim.      Gas.     146;      Com.     V. 
Jacobs,  9  Allen  274;    Com.  v.  Hitchings, 
5   Gray  482.     Mich.  —  People  v.  Davis, 
175  Mich.  594,  141  N.  W.  667;     Turner 
v.  People,  33  Mich.  363.    Minn.  —  State 
r.  New,  22  Minn.  76.    Miss,  —  Oliver  v. 
State,   101    Miss.   382,   58   So.    6;      Mc- 
Garty  v.  State,  37  Miss.   411;      Miazza 
V.  State,  36  Miss.  613;     Miller  v.  State, 
33  Miss.  356,  69  Am.  Dec.  351;     Oliver 
r.    State,    5    How.    14.     Mo. —  State   v. 
Brotzer,  245  Mo.  499,  150   S.  W.  1078; 
State  V.  Lee,  228  Mo.   480,  128  S.   W. 
987;      State   r.   Missouri  Pae.  Rv.   Co., 
219  Mo.  156,  117  S.  W.  1173;     State  v. 
Hughes,  82  Mo.  86;     State  v.  Findley, 
77  Mo.  338;      State  v.  Wilson,  39  Mo. 
App.    184.      Mont.  —  State    v.    Gaimos, 
53  Mont.  118,  162  Pac.  596.  N.  J.— State 
r.  Shapiro,  89  N.  J.  L.  319,  98  Atl.  437. 
N.  Y.  — People  t:  Jackson,  111    N.  Y, 
362,  19  N.  E.  54;     Cowlev  r.  People,  83 
N.  Y.  464,  38  Am.  Rep.  464;     People  v. 
Lewis,   132    App.    Div.    256,    116    N.    Y. 
Supp.  893;   People  v.  Emerson,  53  Hun 
437,  6  N.  Y.  Supp.  274.    N.  C— State  r. 
Mostella,  159  N.  G.  459,  74  S.  E.  578; 
State  V.  Peters,  107  N.  G.  876,  12  S.  E. 
74;  State  v.  Swaim,  97  N.  G.  462,  2  S. 
E.  68;   State  v.  Newsom,  47  N.  G.   173. 
Ohio.  — Angeloff  v.   State,  91   Ohio   St. 
361,   110   N.   E.   936.    Okla.  —  Tavlor  v. 
State,  14  Okla.  Grim.  400,  171  Pac.  739; 
Smoot  r.  State,  14  Okla.  Grim.  129,  167 
Pac.    1158;    Bandv    f.    State,    13    Okla. 
Grim.   468,   165   Pac.   616.    Ore.  —  State 
r.    Goddard,    69    Ore.    73,    133   Pac.    90, 
138    Pac.    243,    Ann.    Gas.    1916A,    146; 
State  r.  Hardin,  63  Ore.  305,  127  Pac. 
789;    State    v.    Goss,    53    Ore.    462,    101 
Pac.  193.   R.  I.  — Kennev  v.  State,  5  R. 
r.  385.    S.  C.  —  State  v.  Kellv,  89  S.  G. 
303,  71  S  E.  987;  State  v.  cVeen,  61  S. 
C.  12,  39  S.  E.  185;     State  v.  Prater,  59 
S.  C.  271,  37  S.  E.  933;   State   r.  How- 
ard, 32  S.  G.  91,  10  S.  E.  831;   State  V. 
Anderson,  3  Rich  L.  172.    Tex.  —  Vann 
r.    State    (Tex.    Grim.).    206    S.    W.    80; 
Stegall  V.  State  (Tex.  Grim.),  198  S.  W. 
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ticularly  where  the  offejise  is  continuous  in  its  nature,^  and  the  offense 
is  charged  under  a  continuando.^  And  the  rule  obtains  though  similar 
indictments,  for  like  offenses  covering  wholly  or  partially,  the  same 
period  of  time  are  pending  against  the  accused.^"  Proof  of  any  other 
date  within  the  period  of  limitations  and  prior  to  the  beginning  of  the 
prosecution  will  suffice.^^  There  are,  however,  cases  where  time  is  es- 
sential and  where  it  must  be  correctly  laid  and  proved,^^  as  where  the 


311;  Collins  v.  State,  77  Tes.  Grim.  156, 
178  S.  VV.  345;  Sanders  v.  State,  70  Tex, 
Grim.  209,  156  S.  W.  927;  Irby  v.  State, 
69  Tex.  Grim.  619,  155  S.  W.  543;  Her- 
chenbac  v.  State,  34  Tex.  Grim.  122,  29 
S.  W.  470;  Shuman  i:  State,  34  Tex. 
Grim. -69,  29  S.  W.  160;  Crass  v.  State, 
30  Tex.  App.  480.  17  S.  W.  11)96;  Ab- 
rigo  V.  State,  29  Tex.  App.  143,  15  S. 
W.  408;  Cudd  r.  State,  28  Tex.  App. 
124,  12  S.  W.  1010;  Lucas  v.  State,  27 
Tex.  App.  322,  11  S.  W.  443.  Utah. 
State  V.  Sheffield,  45  Utah  426,  146  Pac. 
306;  State  r.  Kimball,  45  Utah  443, 
146  Pac.  313;  State  v.  Greene,  38  Utah 
389,  115  Pac.  181;  State  v.  Hoben,  36 
Utah  186,  102  Pac.  1000;  People  v. 
Wright,  11  Utah  41,  39  Pac.  477.  Vt. 
State  V.  Willett,  78  Vt.  157,  62  Atl.  48. 
Wash, —  State  v.  Myrberg,  56  Wash. 
384,  105  Pac.  622. 

[a]  Eeason  for  Rixle.  —  "The  gen- 
eral rule  is  that,  even  though  a  grand 
jury  has  not  evidence  of  the  exact  date 
of  an  offense,  and  though  its  oath  is 
to  true  presentment  make,  and  though 
time  be  not  of  the  essence,  it  must  in 
the  indictment  allege  the  offense  of  a 
day  certain.  To  escape  the  sometime 
difficulty  thus  created  is  another  and 
necessary  rule  that  at  trial  the  day 
alleged  may  be  disregarded,  and  the 
offense  proven  as  of  any  day  prior  to 
indictment  and  within  limitations." 
United  States  v.  Gaag,  237  Fed.  728. 

[b]  By  giving  notice  that  his  de- 
fense includes  an  alibi  the  defendant 
cannot  make  the  precise  date  charged 
in  the  indictment  material.  State  v. 
Goddard,  69  Ore.  73,  133  Pac.  90,  138 
Pac.  243,  Ann.  Gas.  1916A,  146. 

[e]  Though  the  variance  may  call 
for  a  continuance,  it  will  not  be  deemed 
fatal  to  the  prosecution.  State  v.  Gai- 
mos,  53  Mont.  118,  162  Pac.  596. 

8.  Howard  v.  People,  27  Colo.  396, 
61  Pac.  595;  State  c.  Laf argue,  141  La. 
936,  75  So.  998. 

[a]  Where  an  information  for  keep- 
ing  a   grog   shop    names   certain   dates. 
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the  prosecution  is  not  confined  to  the 
dates  thus  specified;  the  offense  being 
continuous  in  its  nature.  State  v.  La- 
fargue,  141  La.  936,  75  So.  998. 

9.  Colo.  —  Howard  v.  People,  27 
Colo.  396,  61  Pac.  595.  Mass.  — Com.  r. 
Connors,  116  Mass.  35;  Com.  v.  Mitch- 
ell, 115  Mass.  141.  Mich.  —  People  r. 
Jenness,  5  Mich.  305.  R.  I.  —  State  f. 
Nagle,  14  R.  I.  331. 

10.  Hancock  v.  State,  114  Ga.  439, 
40  S.  E.  317. 

11.  See  supra,  III,  B,  4,  d,  (I). 

12.  U.  S.  —  Ledbetter  v.  United 
States,  170  U.  S.  606,  18  Sup.  Ct.  774, 
42  L.  ed.  1162,  Cal.  —  People  v.  Grif- 
fin, 19  Gal.  578.  Conn,  —  State  c. 
Brunker,  46  Conn.  327.  Fla.  —  Alex- 
ander /;.  State,  40  Fla.  213,  23  So.  536. 
Ga.  — Werner  v.  State,  51  Ga.  426.  111. 
Bromley  v.  People,  150  111,  297,  37  N. 
E.  209.  Ind.  — Greene  v.  State,  79  Ind. 
537;  Effinger  V.  State,  47  Ind.  235;  Leh- 
ritter  v.  State,  42  Ind.  383;  Clark  v. 
State,  34  Ind.  436.  Ind,  Ter.  — Carter 
V.  United  States,  1  Ind.  Ter.  342,  37  S. 
W.  204.  Ky.  — Com.  r.  Alfred,  4  Dana 
496,  La. —  State  r.  Anderson,  136  La. 
261,  66  So.  966.  Mass.- Com.  v.  Ma- 
loney,  112  Mass.  283.  Mo.  —  State  v. 
Brotzer,  245  Mo.  499,  150  S.  W,  1078; 
State  V.  Greenspan,  70  Mo,  App.  468; 
State  V.  Wilson,  39  Mo.  App.  184.  N, 
Y,  —  People  V.  Stocking,  50  Barb.  573, 
32  How,  Pr,  48,  N.  H,  — State  v.  Ga- 
verly,  51  N.  H.  446.  N.  C  — State  r. 
Rav,  92  N.  C.  810;  State  v.  Whit,  49 
N.  G.  349.  Ohio, —  Adams  v.  State,  31 
Ohio  St.  462.  S.  C  — State  v.  Kelly,  89 
S.  C.  303,  71  S.  E.  987;  State  f.  Van 
Buren,  86  S.  C.  297,  68  S.  E.  568;  State 
V.  Howard,  32  S.  C.  91,  10  S.  E.  831. 
Tenn.  —  Davis  v.  State,  3  Coldw,  77. 
Tex.  — Fisher  v.  State,  33  Tex.  792; 
Guynes  ;;.  State,  25  Tex,  App,  584,  8  S. 
W.  667. 

[a]  Where  the  crime  is  based  on  a 
writing  of  an  alleged  date,  the  date 
should  be  proved  as  alleged.    Rooker  v. 
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law  prohibits  the  doing  of  the  acts  complained  6f  on  designated  days,^^ 
as  Xere  the  date  becomes  material  to  the  question  of  former  jeop- 

'^^(b")  Applications  TO  Particular  Allegations.—  Provided  the  state 
shows  the  criminal  act  to  have  been  done  before  the  charge  is  brought 
and  at  a  time  when  the  statute  of  limitations  has  not  yet  run^^  it  may, 
except  under  particular  circumstances  which  will  be  indicated  in  the 
notes,  prove  the  commission,  on  any  other  date  than  that  alleged,  ot 
such  offenses,  among  others,  as  abortion,^^  abandonmenV^  adultery 
assault,^^  bribery,^"  conspiracy,^^  burglary,^^  crimes  with  reference  to 


state,  65  Ind.  86;  Com.  v.  Miller,  6  Pa. 
Super.  35. 

13.  State  V.  Goddard,  69  Ore.  73, 
133  Pac.  90,  138  Pac.  243,  Ann.  Cas. 
1916A,   146. 

[a]  Sale  of  Liquor  on  Prohibited 
Days.  —  "In  cases  where  indictments 
are  found  for  selling  intoxicating 
liquors  on  Sundays,  or  on  the  day  on 
which  state  elections  are  held,  time  is 
a  material  ingredient  of  the  crime 
charged,  and  the  indictment  must 
charge,  and  the  proof  must  show,  that 
those  crimes  were  committed  on  Sun- 
days or  on  election  days,  as  the  case 
mav  be."  State  v.  Goddard,  69  Ore. 
73,' 133  Pac.  90,  138  Pac.  243,  Ann.  Cas. 
1916A,  146. 

14.  State  V.  Brotzer,  245  Mo.  499, 
150  S.  W.  1078;  State  v.  Wilson,  39  Mo. 
App.  184. 

[a]  There  is  an  exception  to  the 
general  rule  that  the  date  alleged  need 
not  be  proved  in  cases  when  the  only 
difference  between  offenses  is  the  date, 
and  there  has  been  an  acquittal  or  for- 
mer jeopardy  as  to  one  or  more.  In 
such  cases  the  date  becomes  material 
and  must  be  proved;  otherwise  defend- 
ant might  be  convicted  any  number  of 
times  for  the  same  offense.  State  v. 
Brotzer,  245  Mo.  499,  150  S.  W.  1078; 
State  V.  Wilson.  39  Mo.  App.  184. 

[b]  Dates  in  Counts  as  to  Which 
Nolle  Prosequi  Entered.  —  Where  the 
same  offense  is  charged  in  three  counts, 
each  count  specifying  a  different  date, 
and  a  nolle  prosequi  is  entered  as  to 
two  of  the  counts,  the  state  cannot 
show  any  offense  committed  upon  the 
dates  mentioned  in  those  counts.  State 
r.  Brotzer.  245  Mo.  499,  150  S.  W.  1078. 

[c]  Where  two  offenses,  identical 
save  as  to  time,  were  committed  and 
defendant  is  charged  with  one  of  the 
offenses,  committed  on  one  of  the  dates, 
proof    that    he    committed    the    offense 


Div. 

594, 


perpetrated  on  the  other  date  would 
constitute  a  prejudicial  variance.  It 
might  subject  him  to  prosecution  for 
both  offenses,  though  guilty  of  but  one. 
State  V.  Anderson,  136  La.  261,  66  So. 
966. 

15.  See  supra,  III,  B,  4,  d,  (I). 

16.  State  V.  Magnell,  3  Penne. 
(Del.)  307,  51  Atl.  606;  State  v.  Sha- 
piro, 89  N.  J.  L.  319,  98  Atl.  437. 

[a]  The  date  laid  is  not  of  the  es- 
sence of  the  offense  of  abortion;  proof 
of  any  other  date  within  the  period  of 
limitations  is  sufficient.  State  V.  Sha- 
piro, 89  N.  J.  L.  319,  98  Atl.  437. 

17.  People  V.  Lewis,  132  App. 
256,  116  N.  Y.  Supp.  893. 

18.  People  V.  Davis,  175  Mich. 
141  N.  W.  667;  State  f.  Sheffield,  45 
Utah  426,  146  Pac.  306;  State  v.  Kim- 
ball, 45  Utah  443,  146  Pac.  313;  State 
V.  Greene,  38  Utah  389,  115  Pac.  181. 

[a]  Under  an  information  charging 
an  adulterous  act  on  the  23d  it  is  com- 
petent for  the  state  to  prove  such  an 
act,  and  base  a  conviction  on  it,  com- 
mitted on  the  16th  of  the  same  month 
between  the  same  parties.  State  v. 
Sheffield,  45  Utah  426,  146  Pac.  306. 

19.  State  r.  Riggio,  124  La.  614,  oO 
So.  600. 

[a]  In  assault  \?ith  Intent  to  rape 
the  exact  date  need  not  be  proved  as 
alleged.  State  v.  Eiggio,  124  La.  614, 
50  So.  600. 

20.  People  v.  Vincilione,  17  Cal. 
App.  513,  120  Pac.  438. 

21.  United  States  v.  Goldberg,  7 
Biss.  175,  25  Fed.  Cas.  No.  15,223. 

22.  Del.  — State  v.  Cole,  2  Boyce 
184,  78  Atl.  1025.  Ky.  — Drake  v.  Com., 
31  kv.  L.  Rep.  12S6,  104  S.  W.  1000. 
Mo.  — State  v.  Bates,  182  Mo.  70,  81  S. 
W.  408.  Tex.  —  Stegall  r.  State  (Tex. 
Crim.),  198  S.  W.  311. 

[a]  On  Following  Day. —  Proof  of 
burglarv  on  the  20th  of  .January,  1914, 
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drugs,^^  embezzlement,^*  gaming,^^  homicide,^'^  ineest,^^  offenses  involv- 
ing intoxicating  liqubrs,^*  lareeny,^^  perjury,'"  rape,"  and  other  of- 


will  sustain  an  allegation  that  the 
burglary  was  committed  on  the  21st 
of  January,  1914.  State  t.  Anderson, 
137  La.  765,  69  So.  167.- 

[b]  Date  Material  in  Certain  Cases. 
Two  burglaries  were  committed,  iden- 
tical in  every  respect  save  that  they 
occurred  on  different  dates.  The  in- 
dictment charged  defendant  with  the 
offense  as  of  one  of  the  dates.  Evi- 
dence tending  to  connect  him  with  the 
burglary  that  occurred  on  the  other 
date  was  held  to  be  materially  variant 
from  the  indictment.  State  V.  Ander- 
son, 136  La.  261,  66  So.  966. 

[a]  "It  is  not  essential  that  the  al- 
leged conspiracy  be  shown  to  have 
been  formed  at  the  precise  time  or 
times  stated  in  the  several  counts  of 
this  indictment.  It  is  sufficient,  so  far 
as  time  is  concerned,  if  it  be  shown 
that  at  about  the  time  or  times 
charged,  there  was  a  conspiracy  be- 
tween any  two  or  more  of  the  persons 
who  are  alleged  to  have  conspired  to- 
gether to  wilfully  take  and  carry  away, 
with  intent  to  steal  or  destroy,  any  of 
the  papers,  documents  or  records  men- 
tioned in  the  indictment."  United 
States  V.  Goldberg,  7  Biss.  175,  25  Fed. 
Gas.  No.  15,223. 

23.  United  States  v.  Gaag,  237  Fed. 
728. 

[a]  Violation  of  Ante  Drug  Act. 
United  States  v.  Gaag,  237  Fed.  728. 

24.  People  v.  Crane,  34  Cal.  App. 
599,  168  Pac.  377;  Irby  v.  State,  69 
Tex.  Grim.  619,  155  S.  W.  543. 

[a]  Violation  of  Anti  Drug  Act. 
terial.  —  Mich.  —  People  v.  Donald,  48 
Mich.  491,  12  N.  W.  669.  Ohio.  — Gamp- 
bell  V.  State,  35  Ohio  St.  70.  Wis. 
State  V.  Comhauser,  74  Wis.  42,  41  N. 
W.  959. 

25.  State  v.  Lee,  228  Mo.  480,  128 
S.  W.  987. 

[a]  Keeping  Faro  Table.  —  The  day 
laid  in  the  charge  of  keeping  a  faro 
table  is  immaterial  "so  that  the  time, 
actually  proved,  be  subsequent  to  a 
former  prosecution  (if  there  has  been 
any  such)  and  before  the  issuing  of 
the  present  warrant,  and  within  the 
time  of  limitation."  Dixon  f.  Gorpor- 
ation  of  Washington,  4  Granch  G.  G. 
114,  7  Fed.  Gas.  No.  3,935. 

26.  Mich.  —  Chapman   v.   People,   39 
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Mich.  357.  Mo.  — State  v.  Ward,  74 
Mo.  253.  N.  y.  — People  v.  Jackson,  111 
N.  Y.  362,  19  N.  E.  54.  N.  C  — State 
V.  Baker,  46  N.  G.  267.  Tex.  —  O'Con- 
nell  V.  State,  18  Tex.  343;  Cudd  V. 
State,  28  Tex.  App.  124,  12  S.  W.  1010. 
Va.  —  Livingston  v.  Com.,  14  Gratt. 
(55  Va.)  592. 

27.  State  v.  Heft,  155  Iowa  21,  134 
N.  W.  950. 

28.  Ga.  —  Gripe  v.  State,  4  Ga.  App. 
832,  62  S.  E.  567.  Miss.  —  Oliver  v. 
State,  101  Miss.  382,  58  So.  6.  Okla. 
Smoot  f.  State,  14  Okla.  Grim.  129,  167 
Pac.  1158. 

[a]  In  prosecutions  for  the  illegal 
sale  or  disposition  (1)  of  intoxicating 
liquors  the  state  is  not  confined  in  ita 
proof  to  the  date  alleged  (Ga.  —  Gripe 
f.  State,  4  Ga.  App.  832,  62  S.  E.  567; 
Wheeler  v.  State,  4  Ga.  App.  325,  61 
S.  E.  409.  Ky.  —  Paul  v.  Com.,  159  Ky. 
848,  169  S.  W.  544.  La.  — State  v. 
Green,  127  La.  830,  54  So.  45.  Md. 
Gui-ry  v.  State,  117  Md.  587,  83  Atl. 
1030.  Miss.  — Oliver  r.  State,  101  Miss. 
382,  58  So.  6.  N.  C  — State  v.  Mostella, 
159  N.  C.  459,  74  S.  E.  578.  S.  C. 
State  V.  Kelly,  89  S.  C.  303,  71  S.  E. 
987),  unless  (2)  the  sale  upon  a  par- 
ticular day  such  as  Sundays  or  holi- 
days is  prohibited.  See  supra,  III,  B, 
4,  d,  (II),  (A). 

[b]  Where  illegal  possession  of  in- 
toxicating liquors  by  a  holder  of  a  fed- 
eral license  is  charged  as  of  a  specified 
date,  the  exact  date  need  not  be 
proved,  since  proof  of  possession  of  the 
liquor  at  any  time  within  one  year 
prior  to  the  finding  of  the  indictment 
is  sufficient.  Com.  v.  Hubble,  176  Ky. 
680,  197  S.  W.  393. 

[c]  To  a  charge  of  unlawfully  con- 
veying intoxicating  liquors  the  date 
averred  is  not  material  and  proof  need 
not  correspond  to  it.  Smoot  r.  State, 
14  Okla.  Grim.  129,  167  Pac.  1158. 

29.  Warren  r.  State,  108  Miss.  502, 
66  So.  979. 

30.  Broadwater  v.  State,  10  Ga.  App. 
458,  73  S.  E.  691. 

[a]  The  state  need  not  prove  the 
exact  date  upon  which  the  perjury  is 
alleged  to  have  been  committed.  Broad- 
water V.  State,  10  Ga.  App.  458,  73  S. 
E.  691. 

31.  Cal. —  People     v.     Fraysier,     36 
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(III.)  Time  of  Day.—  If  the  time  of  day  is  of  the  essence  of  the  offense 
it  must  be  alleged  and  proved."  In  burglary,  for  example,  the  evidence 
must  correspond  with  the  allegation  that  the  act  was  done  m  the  night 
time,^*  unless,  under  statute,  it  is  not  required  that  the  breaking  and 
entering  shall  have  occurred  in  the  night  time.^'" 

e  Intent  —  The  requirement  that  the  proof  correspond  to  the  aver- 
ments as  to  all  the  essential  ingredients  of  the  ofPense^^  would  necessi- 
tate substantial  proof  of  intent  where  it  is  material  to  the  crime,      it 


Cal.  App.  579,  172  Pac.  1126;  People 
V.  Hoosier,  24  Cal.  App.  746, 142  Pac.  514. 
Conn.  —  State  r.  Ferris,  81  Conn.  97, 
70  Atl.  587.  D.  0.  —  Yeager  v.  United 
States,  16  App.  Cas.  356.  Ky.  — New- 
som  f.  Com.,  145  Ky.  627,  140  S.  W. 
1042.  Mont.  —  State  f.  Gaimos,  53 
Mont.  118,  162  Pac.  596;  State  f.  Har- 
ris, 51  Mont.  496,  154  Pac.  198.  Ohio. 
Angelofe  r.  State,  91  Ohio  St.  361,  110 
N.  E.  936.  Okla.  —  Taylor  v.  State,  14 
Okla.  Crim.  400,  171  Pac.  739.  Ore. 
State  V.  Goddard,  69  Ore.  73,  133  Pac. 
90,  138  Pac.  243,  Ann.  Cas.  1916A,  146; 
State  V.  Hardin,  63  Ore.  305,  127  Pac. 
789;  State  r.  Coss,  53  Ore.  462,  101  Pac. 
193.  Utah.  — State  r.  Hoben,  36  Utah 
186,  102  Pac.  1000.  Wash.  — State  v. 
Mvrberg,  56  Wash.   384,   105  Pac.   622. 

'[a]  Provided  however  it  clearly  ap- 
pears from  the  evidence  that  it  is  one 
and  the  same  act  charged  in  the  indict- 
ment or  information  to  have  been  com- 
mitted on  the  date  alleged.  AngelofE 
r.  State,  91  Ohio  St.  361,  110  X.  E.  936. 
See  also  Cal.  — People  v.  Germmo 
(Cal.  App.),  175  Pac.  489.  Ore.  — State 
V.  Coss,  53  Ore.  462,  101  Pac.  193.  S. 
D.  — State  V.  Yeager,  168  N.  W.  749. 

32.     See  infra,  this  note, 

[a]  Violation  of  White  Slave  Traf- 
fic Act.  —  An  indictment  for  trans- 
porting a  woman  from  one  state  to  an- 
other for  immoral  purposes,  alleged 
that  the  offense  was  committed  on  the 

day    of    September,   1912.     Proof 

that  the  transportation  occurred  the 
latter  part  of  August  or  the  first  of 
September,  1912,  possibly  the  4th  or 
oth  of  September,  did  not  constitute  a 
fatal  variance.  Younge  t.  United 
States,  242  Fed.  788,  155  C.  C  A.  376. 

[b]  Wanton  Destruction  of  Fish, 
It  is"'not  necessary  to  prove  the  precise 
date  m.entioned  in  the  indictment  as 
being  the  one  upon  which  the  defend- 
ant committed  the  offense  of  wantonly 
and  unlawfully  wasting  and  destroying 

S7 


fish.    Alaska  Packers'   Assn.  v.  United 
States,  244  Fed,  710,  157  C.  C.  A.  158. 

[c]  Violation  of  the  motor  vehicle 
act  bv  unlawful  speeding.  People  v. 
Hood,' 191  111.  App.  33. 

[d]  The  offense  of  keepuig  a  dis- 
orderly house  need  not  be  established 
as  to  the  exact  date  alleged.  Sanders 
r.  State,  70  Tex.  Crim,  209,  156  S,  W. 
927. 

[e]  In  prosecutions  for  failure  to 
rvin  passenger  trains  as  prescribed  by 
law,  the  exact  date  alleged  need  not  be 
proved.  State  f.  Missouri  Pac.  Ky.  Co., 
219  Mo.  156,  117  S.  W.  1173. 

[f]  Violation  of  the  Eight-hour 
Law.  — United  States  f.  Sheridan-Kirk 
Contract  Co.,  149  Fed.  809. 

33.  Cal.  — People  v.  Smith,  136  Cal. 
207,  68  Pac.  702.  Del.  —  State  f.  Cole, 
2  Boyce  184,  78  Atl.  1025.  Ga.  — Jones 
r.  State,  63  Ga.  141.  111.  — Bromley  r. 
People,  150  111.  297,  37  X.  E.  209.  La. 
State  V.  Johnson,  35  La.  Ann,  842. 
Mass.  —  Com.  v.  Glover,  111  Mass.  395. 
Pa.  —  Hollister  v.  Com.,  60  Pa.  103. 
Tex.  — Hogan  v.  State,  65  Tex.  Crim, 
50,  143  S,  W.  184;  Brown  V.  State,  65 
Tex.  Crim.  78,  143  S.  W.  183. 

34.  See  the  title   "Burglary." 

35.  Schultz  V.  State,  88  Xeb.  613, 
130  X.  W.  10.5,  34  L.  K.  A.  (X,  S.)  243. 

36.  See  supra,  III,  B,  2,  a. 

37.  Del. —  State  f.  Davenport,  2 
Bovce  12,  77  Atl.  967;  State  v.  Fisher, 
1  Penne.  303,  41  Atl,  208,  Fla,  — Mc- 
Xair  V.  State,  61  Fla.  35,  55  So,  401. 
Ga.  — Phillips  r.  State.  96  Ga.  293,  22 
S.  E.  574.  111.  —  People  v.  Connors,  253 
111.  266,  97  X.  E.  643,  Ann.  Cas.  1913A, 
196,  39  L.  E.  A.  (X,  S.)  143;  Lowell  v. 
People,  229  111.  227,  82  X.  E.  226; 
Friederich  V.  People,  147  111.  310,  35 
X.  E,  472;  Crosby  r.  People,  137  HI. 
325,  27  X.  E.  49;  Farmer  v.  People,  77 
111.  322;  McCuteheon  v.  People,  69  111. 
mi.    Ind.  —  Pence    v.    State,    110    Ind. 
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is  the  criminal  intent,  with  which  the  act  is  alleged  to  have  been  done 
to  which  the  proof  must  conform,^*  and  under  an  allegation  of  the  do- 
ing of  certain  specified  acts  with  intent  to  kilP^  or  defraud*°  a  partift 


95,  10  N.  E.  919;  McGuire  v.  State,  50 
Ind.  284;  Colvin  v.  State,  11  Ind.  361; 
State  V.  Freeman,  6  Blackf.  248.  la. 
State  V.  Ormiston,  66  Iowa  143,  23  N. 
W.  370;  State  v.  Golden,  49  Iowa  48; 
State  V.  White,  41  Iowa  316,  20  Am. 
Rep.  602.  Ky.  —  Johnson  r.  Com.,  90 
Ey.  488,  14  S.  W.  492.  Me.  — In  re 
Veazie,  7  Greenl.  131.  Mass.  —  Com.  v. 
Meserve,  154  Mass.  64,  27  N.  E.  997; 
Com.  V.  Moore,  130  Mass.  45;  Com.  v. 
Smith,  103  Mass.  444;  Com.  v.  Farren, 
9  Allen  489;  Com.  v.  Harley,  7  Mete. 
506;  Com.  V.  Mash,  7  Mete.  472;  Com. 
V.  Elwell,  2  Mete.  190,  35  Am.  Dec. 
398.  Miss.  —  Taylor  v.  State,  37  So. 
498;  Morman  V.  State,  24  Miss.  54. 
Mo.  — State  v.  Chissell,  245  Mo.  549, 
150  S.  W.  1066;  State  v.  Samuels,  144 
Mo.  68,  45  S.  W.  1088.  Mont.  — State 
V.  Carroll,  13  Mont.  246,  33  Pac.  688. 
Nev.  — State  v.  Cleavland,  6  Nev.  181. 
N.  H.  — State  v.  Hadley,  54  N.  H.  224; 
State  V.  Hastings,  53  N.  H.  452.  N.  Y. 
In  re  Manetti,  3  City  Hall  Rec.  60.  N. 
C  — State  V.  Hall,  108  N.  C.  776,  13 
S.  E.  189;  State  v.  Pritehard,  107  N.  C. 
921,  12  S.  E.  50;  State  v.  McCarter,  98 
N.  C.  637,  4  S.  E.  553;  State  v.  Hause, 
71  N.  C.  518;  State  v.  Trammell,  24  N. 
C.  379.  Ohio.  — Goins  v.  State,  46  Ohio 
St.  457,  21  N.  E.  476;  Stoughton  v. 
State,  2  Ohio  St.  562.  E.  I.  — State  v. 
Smith,  10  R.  I.  258.  S.  C  — State  v. 
Pitts,  13  Rich.  L.  27.  Tex.  — Hoeker  v. 
State,  34  Tex.  Crim.  359,  30  S.  W.  783, 
53  Am.  St.  Rep.  716;  Ellis  -t>.  State 
(Tex.  Crim.),  22  S.  W.  678;  Allen  v. 
State,  18  Tex.  App.  120.  Va.  — Com.  v. 
ErvLn,  2  Va.  Cas.  (4  Va.)  337.  W.  Va. 
State  V.  Denoon,  31  W.  Va.  122,  5  S. 
E.  315;  State  v.  Cain,  9  W.  Va.  559. 
Wis.  —  Neubrandt  v.  State,  53  Wis.  89, 
9  N.  W.  824:  State  v.  Hartfiel,  24  Wis. 
60. 

[a]  Intent  Charged  in  Alternative. 
Where  an  indictment  properly  charges 
a  forgery  of  an  instrument  "with  an 
intent  to  injure  and  defraud"  it  is  suf- 
ficient to  prove  that  the  forgery  was 
committed  with  an  intent  to  injure  or 
defraud.  Howard  v.  State,  65  Tex. 
Crim.  25,  143  S.  W.  178. 

38.  State  v.  Gallagher,  83  N.  J.  L. 
321,   85  Atl.  207. 

[a]     "All  the  authorities  agree  upon 

Vol.  XXV 


the  general  proposition  that  in  a  pro»» 
ecution  for  an  assault  with  intent  to 
murder,  or  with  intent  to  commit  some 
other  felony,  the  specific  intent  charged 
is  the  gist  of  the  offense,  and  must  be 
proved  as  charged  in  the  indictment." 
People  V.  Connors,  253  111.  266,  97  N. 
E.  643,  Ann.  Cas.  1913A,  196,  39  L.  R. 
A.   (N.  S.)   143. 

[b]  Failure  to  show  that  defend- 
ant's felonious  design  in  entering  a 
house  (1)  was  carried  out  is  not  fatal 
to  a  charge  of  entering  the  house  with 
intent  to  commit  the  designated  fel- 
ony. Monk  V.  State,  105  Ark.  12,  150 
S.  W.  133;  Birones  v.  State,  105  Ark. 
82,  150  S.  W.  416;  Harvick  v.  State,  49 
Ark.  514,  6  S.  W.  19.  (2)  A  conviction 
for  breaking  and  entering  a  house  with 
intent  to  commit  grand  larceny  therein 
is  sustainable  though  it  turned  out  that 
the  requisite  amount  of  property  was 
not  stolen.  Thomas  v.  State,  107  Ark. 
469,  155  S.  W.  1165. 

39.  State  r.  Gallagher,  83  N.  J.  L. 
321,  85  Atl.  207. 

[a]  An  averment  of  an  assault  upon 
one  Edwards  with  intent  to  kill  Ed- 
wards was  sustained  by  proof  that  the 
assault  was  made  upon  Edw^ards  with 
the  intent  to  kill  Mayor  Gaynor.  State 
r.  Gallagher,  83  N.  J.  L.  321,  85  Atl. 
207. 

40.  State  r.  Chissell,  245  Mo.  549, 
150  S.  W.  1066;  State  v.  Pilling,  53 
Wash.  464,  102  Pac.  230,  132  Am.  St. 
Rep.  1080. 

[a]  Proof  of  a  general  intent  to 
cheat  and  defraud  is  sufficient  even 
though  an  intent  to  defraud  a  partic- 
ular person  is  alleged  where  the  stat- 
ute provides:  "It  shall  be  sufficient 
in  any  indictment  for  any  offense 
where  an  intent  to  injure,  cheat  or  de- 
fraud shall  be  necessary  to  constitute 
the  offense  ...  to  prove  that  the 
defendant  did  the  act  charged  with  an 
intent  to  injure,  cheat  or  defraud." 
State  V.  Chissell,  245  Mo.  549,  150  S. 
W.  1066,  overruling  State  v.  Samuels, 
144  Mo.  68,  45  S.   W.  1088. 

[b]  Intent  To  Defraud  Certain 
Named  Persons  and  Others.  —  Proof 
which  tends  to  show  an  intent  to  de- 
fraud that  portion  of  the  public  which 
might    be    reached    by    the    fraudulent 
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ular  person  it  has  been  held  immaterial  that  the  proof  shows  that  the 
acts  were  dene  with  intent  to  kill,  defraud  or  otherwise  wrong,  as  the 
case  may  be,  some  other  person.  But  some  courts  have  held,  that  if  the 
prosecution  elects  to  set  forth  in  the  indictment  a  special  mtent  to  de- 
fraud a  particular  person,  such  allegation  is  a  material  one  and  must  be 
Droved  as  alleged  and  is  not  established  by  proof  that  the  defendant  in- 
tended to  chea°t  or  defraud  the  public  generally  or  any  individual  whom 
he  miffht  be  able  to  reach.*i  If  the  particular  intent  charged  is  not  an 
ingredient  of  the  offense  it  need  not  be  sustained  by  the  proof,*^  al- 
though unnecessary  allegations  as  to  intent  may  under  the  rules  as  to 
unne'cessary  allegations  have  to  be  proved  as  alleged."^ 

f.  Knowledge.  —  Knowledge,  like  intent,"  is  sometimes  so  material 
to  the  offense  averred  as  to  call  for  substantial  proof  as  laid  in  the  in- 
dictment or  information.*^  It  is  otherwise  v;here  the  fact  of  knowledge 
is  not  necessary  to  constitute  the  offense,  for  in  such  case  an  allegation 
of  knowledge  is  mere  surplusage  and  need  not  be  proved.*^ 

g.  Description  and  Designation  of  Persons.  —  {I.)  In  General.— (A.) 
Description  of  Accused.-  It  is  necessary,  of  course,  to  establish  by  the 
proof  that  the  person  on  trial  is  the  defendant  described  in  the  indict- 
ment or  information*'  by  name,"^  or  otherwise.    But  a  variance  as  to 


plan  of  defendant,  is  not  materially 
variant  from  a  charge  that  the  scheme 
as  framed  was  to  defraud  certain  per- 
sons named  and  others,  some  of  whose 
names  were  unknown,  and  some  of 
whose  names  were  known  but  were  too 
voluminous  to  set  out.  Harrison  v. 
United  States,  200  Fed.  662,  119  C.  C. 
A.  78. 

41.  Harper  v.  United  States,  7  Ind. 
Ter.  437,  104  S.  W,  673;  Com.  v.  Har- 
ley,  7  Mete.    (Mass.)   506. 

'[a]  An  allegation  of  a  conspiracy 
to  cheat  A  is  not  established  by  proof 
of  a  conspiracy  to  cheat  the  public 
generally  or  any  other  person  whom 
defendant  might  meet.  Lowell  v.  Peo- 
ple, 229  111.  227,  82  N.  E.  226;  Com.  r. 
Harley,  7  Mete.  (Mass.)   506. 

42.  Cal.  —  People  v.  Wolfrom,  15 
Cal.  App.  732,  115  Pac.  1088.  Mass. 
Com.  V.  Starr,  4  Allen  301;  Com.  v. 
Stone,  4  Mete,  43.  Com.  v.  Price,  10 
Gray  472,  71  Am.  Dec.  668.  N.  C. 
State  V.  Southern  Ey.  Co.,  122  N.  C. 
1052,  30  S.  E.  133,  41  L.  R.  A.  246. 
Ohio.  —  Sasser  f.  State,  13  Ohio  453. 
Wash.  —  State  v.  Pilling,  53  Wash.  464, 
102  Pac.  230,  132  Am.  St.  Rep.  1080. 

43.  See  supra,  III,  B,  3,  b,  (V). 

44.  See  supra,  III,  B,  4,  e. 

45.  Com.  V.  Squire,  1  Mete.  (Mass.) 
258;  Hogg  V.  State,  66  Tex.  Crim.  252, 
146  S.  W.  195.  See  12  Standard  Proc. 
399. 


Rule  where  knowledge  unnecessarily 

alleged  see  supra.  III,  B,  3,  b,  (V),  (B). 

[a]    Receiving    Stolen    Goods. —  In 

a  prosecution  for  receiving  stolen 
goods  there  must  be  substantial  proof 
of  the  allegation  that  defendant  knew 
the  property  to  be  stolen.  Hogg  v. 
State,  66  Tex.  Crim.  252,  146  S.  W.  195. 

46,  Mass.  —  Com,  v.  Squire,  1  Mete. 
258.  Mo.  —  State  v.  Sakowski,  191  Mo. 
635,  90  S.  W.  435.  Eng.  — Rex.  v.  Jer- 
vis,  6  Car.  &  P.  156,  25  E.  C  L.  370. 

[a]  "Unquestionably  a  necessary 
allegation  may  be  made  unnecessarily 
minute,  and  the  state  required  to  prove 
it  as  alleged,  but,  the  allegation  of 
knowledge  of  the  person  from  whom 
the  goods  were  stolen  being  wholly  un- 
necessary in  this  case,  a  failure  to 
prove  it  did  not  affect  the  validity  of 
the  verdict  based  upon  evidence  which 
made  out  the  crime  upon  the  remaining 
averments  of  a  substantive  offense." 
State  V.  Sakowski,  191  Mo.  635,  90  S. 
W.  435,  439. 

47,  Ala,  —  Hinktom  v.  State,  9  Ala, 
App.  27,  64  So,  193,  Ky.  — Com,  v. 
Holland,  7  Ky,  L.  Rep.  299,  Miss. 
Dick  V.  State,  30  Miss,  631,  Tex. 
Johnson  v.  State,  63  Tex.  Crim.  457, 
UO  S.  W,  337, 

48,  Variance  as  to  name  of  accused 
see  vifra,  III,  B,  4,  g,  (II),  (A). 
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allegations  descriptive  of  the  defendant  is  not  material  where  his  iden- 
tity otherwise  appears/^  and  no  prejudicial  injury  results  to  him  from 
the  discrepancy.^"  If  several  persons  are  described  as  defendants,  a 
variance  as  to  one  will  not  prevent  a  conviction  of  the  others,  where 
that  person  does  not  so  form  a  part  of  the  offense  as  to  be  descriptive 
thereof.^^ 

(B.)  Description  of  Third  Persons. — As  will  appear  more  fully  in  tlie 
subsequent  discussion  as  to  variance  in  respect  to  names^^  it  is  incum- 
bent upon  the  state  to  conform  the  proof  to  essential  allegations  de- 
scriptive of  third  persons  in  respect  to  whom  the  acts  of  defendant 
were  done,^^  and  failure  to  substantially  establish  such  allegations  will 
amount  to  a  material  variance  fatal  to  the  proseeuticn,^*  notwithstand- 
ing the  third  persons  alleged  and  those  proved  stand  in  the  relation  of 
principal  and  agent.^^  Unnecessary  allegations  as  to  third  persons^*^  or 
allegations  unnecessarily  descriptive  of  third  persons"  may,  under  the 


49.  111. —  Durham  v.  People,  5  111. 
172,  39  Am.  Dec.  407.  la,  —  State  v. 
Burns,  155  Iowa  488,  136  N.  W.  520. 
Mass,  —  Com.  r.  Lewis,  1  Mete,  lol. 
Mo. —  State  v.  Martin,  230  Mo.  680, 
132  S.  W.  595. 

50.  State  v.  Martin,  230  Mo.  680, 
132  S.  W.  595, 

51.  People  V.  Smith,  239  111,  91,  87 
N.  E.  885. 

[a]  Variance  as  to  One  Conspirator, 
The  persons  who  enter  into  a  conspir- 
acy do  not  so  form  a  part  of  the  of- 
fense as  to  be  descriptive  thereof,  and 
a  variance  as  to  a  description  of  one 
of  the  conspirators  will  not  prevent  a 
conviction  of  the  others.  People  f. 
Smith,  239  111.  91,  87  N.  E.  885. 

52.  See  infra,  III,  B,  4,  g,  (II),  (B). 

53.  Ark.  —  Armstrong  f.  State,  102 
Ark.  356,  144  S.  W.  195,  Ann.  Cas. 
1914A,  734.Ala-.  —  Aaron  v.  State,  37 
Ala.  106.  Cal.  —  People  f.  Christian, 
101  Cal.  471,  35  Pac.  1043;  People  f. 
Hughes,  41  Cal.  234.  Colo.  — Moyna- 
han  r.  People,  3  Colo.  367.  Ga.  —  Lewis 
r.  State,  90  Ga.  95,  15  S.  E.  697.  HI. 
Bonardo  v.  People,  182  111.  411,  55  N. 
E.  519;  Pefirod  v.  People,  89  111,  150; 
Shepherd  v.  People,  72  111.  48'0;  Davis 
r.  People,  19  111.  74.  Mass.  —  Com.  v. 
Stone,  152  Mass.  498,  25.  N.  E.  967.  N. 
H.  — State  V.  Sherburne,  59  N.  H.  90. 
S.  D.  — State  r.  Julius,  29  S.  D.  638, 
137  N.  W.  590.  Tex.  —  Blalack  v.  State, 
72  Tex.  Crim.  375,  162  S.  VV.  865;  Lut- 
trell  1-.  State,  65  Tex.  Crim.  102,  143 
S.  W.  628. 

54.  O'Neal  v.  State,  10  Ga.  App. 
474,  73  S.  E.  696;  Clay  v.  State,  68  Tex. 
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Crim.   250,   150   S.  W.   430;   Luttrell   r 
State,  65  Tex.  Crim.  102,  143  S.  W.  628 

[a]  Variance  as  to  persons  to  whom 
liquor  was  alleged  to  have  been  ille 
gaily  sold,  (1)  has  been  held  material 
Ind."— Brown  f.  State,  48  Ind.  38 
Miss. —  Tyler  v.  State,  69  Miss.  395,  11 
So.  25.  S.  D.  — State  v.  .Julius,  29  8 
D.  638,  137  N.  W.  590;  State  v.  Wil 
iiams,  20  S.  D.  492,  107  N.  W.  830.  (2) 
As  where  two  persons  are  named  as 
purchasers  and  the  evidence  is  of  a 
sale  to  but  one  of  them.  Ind.  —  Brown 
r.  State,  48  Ind.  38.  Miss.  —  Tvler  v. 
State,  69  Miss.  395,  11  So.  25. ""  S,  D. 
State  r.  Julius,  29  S.  D.  638,  137  N.  W. 
"90;  State  v.  Williams,  20  S.  D.  492, 
107   N.  W.  830. 

[b]  Fatal  variance  as  to  person  al- 
leged to  have  been  assaulted  with  in- 
tent to  murder.  Luttrell  v.  State,  65 
Tex.  Crim.  102,  143  S.  W.  628. 

[c]  Pointing  Weapons.  —  An  alle- 
gation that  the  accused,  in  a  prosecu- 
tion for  unlawful  use  of  deadly  weap- 
ons, unlawfully  pointed  and  aimed  a 
pistol  at  William  Bone  and  E.  B.  Corey 
is  not  supported  by  proof  that  the  ac- 
cused pointed  and  aimed  a  pistol  at 
William  Bone  and  Jack  Corker.  Bone 
V.  State,  11  Ga.  App.  128,  74  S.  E.  852. 

55.  Clay  v.  State,  68  Tex,  Crim.  250, 
150  S.  W.  430.  But  see  supra,  III,  B, 
3,  b,  as  to  proving  allegations  accord- 
ing to  legal  effect. 

56.  Brown  v.  State,  48  Ind.  38;  Ty- 
ler r.  State,  69  Miss.  395,  11  So.  25. 

57.  Com.  V.  Stone,  152  Mass.  498,  25 
N.  E.  967. 

[a]    Where  a  person  is  unnecessar- 
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rule  discussed  in  a  previous  section,^*  require  proof  unless  under  the 
circumstances  they  can  be  regarded  as  mere  surplusage.^^  It  is  suffi- 
cient in  any  case  if  the  identity  of  the  third  person  referred  to  in  the 
evidence,  with  the  one  named  in  the  charge,  be  clearly  disclosed^"  so 
that  no  prejudice  results  to  the  accused  from  any  discrepancy  that  may 
appear," 

(II.)  Names  of  Persons. —  (A.)  Of  Defendant. —  The  proof  should  cor- 
respond with  the  pleading  as  to  the  name  of  the  person  or  persons 
charged  therein  with  the  commission  of  the  offense,®^  at  least  to  the  ex- 
tent of  identifying  the  person  en  trial  as  being  the  one  named  in  the 
indictment  or  information.^^  It  is  sufficient  if  the  proof  shows  that  the 
name  by  which  the  defendant  is  charged  is  one  by  which  he  is  com- 
monly known,"*  and  if  a  defendant  is  indicted  under  two  names,  al- 
leged by  an  alias  dictus,  it  is  necessary  only  that  the  state  should  show 


lly  described  hy  his  residence,  the  alle- 
gation must  be  proved.  Com.  r.  Stone, 
152  Mass.  498,  25  N.  E.  967. 

58.  See  supra,  III,  B,   3,  b,    (V). 

59.  Durham  r.  People,  5  111.  172.  39 
Am.  Dec.  407. 

60.  Armstrong  v.  State,  102  Ark. 
356,  144  S.  W.  195,  Ann.  Cas.  1914A, 
734;  Bennett  v.  State,  84  Ark.  97,  104 
S.  W.  928;  People  v.  Smith,  258  111.  502, 
101   N.  E.  957. 

61.  See  supra,  III,  B,  3,  b,   (III). 

62.  Ala.  —  Winter  v.  State,  90  Ala. 
637,  8  So.  556;  Wells  v.  State,  88  Ala. 
239,  7  So.  272;  Duvall  r.  State,  63  Ala. 
12;  Gerrish  v.  State,  53  Ala.  476.  la. 
State  V.  Moffit,  155  Iowa  702,  136  N.  W. 
908.  Mass.  —  Com.  v.  Seelev,  167  Mass. 
163.  45  N.  E.  91.  Miss.  —  John  r.  State, 
24  Miss.  569.  Okla.  — Stokes  r.  State, 
12  Okla.  Crim.  378,  157  Pae.  278.  Tex. 
Ranols  v.  State,  75  Tex.  Crim.  571,  171 
S.  W.  1128;  Johnson  r.  State,  63  Tex. 
Crim.  457,  140  S.  W.  337;  English  v. 
State,  30  Tex.  App.  470,  18  S.   W.  94. 

fa]  Necessity  for  Rule.  —  "The 
proper  and  sufKcient  designation  of  a 
party  charged  with  crime,  that  there 
may  be  the  proper  record  evidence  of 
the  identity  of  the  person,  is  a  substan- 
tial right  guaranteed  by  the  law." 
Hinktom  v.  State,  9  Ala.  App.  27,  64 
So.   193. 

[b]  It  might  affect  the  materiality 
of  the  variance  that  the  statute  auth- 
orizes the  true  name  of  defendant  to 
b©  substituted  upon  his  suggestion  that 
he  is  indicted  by  the  wrong  name.  Ran- 
ols V.  State,  75' Tex.  Crim  571,  171  S. 
W.   1128. 

[c]  An  information  against  "one 
Bird"    a    negro    about    six    feet    high, 


charging  him  with  illegal  sale  of 
liquor  cannot  be  sustained  against 
Byrd  Johnson,  where  the  latter  name 
is  not  suggested  as  being  the  real  name 
of  accused,  and  the  proof  does  not  dis- 
close the  identity  of  the  two  persons. 
.Johnson  r.  State,  63  Tex.  Crim.  457, 
140  S.  W.  337. 

63.  State  r.  Moffit,  155  Iowa  702, 
136  X.  W.  908;  Tweedy  v.  State,  10 
Okla.  Crim.  612,  140  Pac.   787. 

[a]  A  charge  of  unlawful  posses- 
sion of  intoxicating  liquor  designated 
the  defendant  as  .John  Tweed}'.  The 
proof  showed  that  the  crime  was  com- 
mitted by  J.  M.  Tweedy  and  showed 
further  that  John  Tweedy  and  J.  M. 
Tweedy  were  one  and  the  same  person. 
Consequently  a  verdict  of  guilty  was 
properly  sustained.  Tweedv  v.  State, 
10  Okla.  Crim.  612,  140  Pac.  787. 

[b]  Proof  of  a  christian  name 
which  is  a  recognized  variation  of  the 
one  alleged,  (1)  is  an  immaterial  vari- 
ance (State  V.  Moffit,  155  Iowa  702, 
136  N.  \V.  908),  as  (2)  for  example 
"Charlev"  and  "Charles."  State  v. 
Moffit,  155  Iowa  702,  136  N.  W.  908. 

64.  Com.  V.  Seelev,  167  Mass.  163, 
45  N.  E.  91. 

[a]  Ranols  and  Randall.  —  That  de- 
fendant is  indicted  by  the  name  of 
Ranols  while  his  real  name  is  Randall, 
presents  no  variance,  when  it  appears 
that  he  was  commonly  known  as  Ran- 
ols. Ranols  i".  State,  75  Tex.  Crim.  571, 
171  S.  W.  1128. 

[b]  Wood  and  Woods. —  A  fatal 
variance  does  not  exist  where  one  in- 
dicted as  Wood  proves  that  his  name 
is  Woods,  but  it  appears  also  from  the 
evidence  that  he  was  known  as  well  by 
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that  he  is  commonly  known  by  either  of  them.*'^  Where  the  indictment 
charges  that  the  true  name  of  the  defendant  is  unknown  to  the  grand 
jury,  he  may  escape  conviction  by  proving  at  the  trial  the  falsity  of  the 
averment®^  in  accordance  with  the  rule  governing  the  proof  of  matters 
alleged  to  be  unknown.*'^  But  if  there  is  no  evidence  adduced  by  either 
side  tending  to  show  that  the  name  was  known  at  the  time  of  the  pre- 
sentment of  the  indictment  or  the  filing  of  the  information,  the  pre- 
sumption of  the  verity  of  the  allegation  becomes  conclusive  upon  the 
court  and  the  jury.®^ 

(B.)  Of  Thikd  Persons.  —  (1.)  Eule  Stated.-  It  is  an  elementary  rule 
that  the  name  of  the  person  as  to  whom  the  alleged  crime  was  committed 
must  be  proven  to  be  the  same  person  as  alleged  in  the  indictment  or 
information,^^  even  though  the  name  be  unnecessarily  alleged,  where  it 


the  one  name  as  the  other.  Woods  f. 
State,  123  Ark.  Ill,  184  S.  W.  409,  Ann. 
Cas.  1918A,  348. 

65.  Stinchcomb  v.  State,  119  Ga. 
442,  46  S.  E.  639;  Jenkins  V.  State,  4 
Ga.  App.  859,  62  S.  E.  574. 

66.  Winter  V.  State,  90  Ala.  637,  8 
So.  556;  Wells  v.  State,  88  Ala.  239,  7 
So.  272;  Gerrish  v.  State,  53  Ala.  476; 
Hinktom  v.  State,  9  Ala.  App.  27,  64 
So.  193;  Robiusou  r.  State,  8  Okla. 
Grim.  667,  130  Pac.  121. 

[a]  Averment  of  Defendant's  Chris- 
tian Name.  —  If  an  indictment  which 
states  only  the  initial  letters  of  defend- 
ant's  christian  name  contains  the  aver- 
ment that  his  true  christian  name  is 
unknown  to  the  grand  jury  it  will  not 
support  a  conviction,  where  the  evi- 
dence shows  that  the  name  was  in  fact 
known  to  the  grand  jury.  Winter  v. 
State,  90  Ala.  637,  8  So.  556. 

67.  See  supra,  III,  B,  3,  b,  (VI). 

68.  Moss  V.  State,  4  Okla.  Grim. 
247,  111   Pac.  950. 

[a]  Where  an  alleged  imknown 
party  is  referred  to  as  "the  stranger" 
by  the  complaining  witness  throughout 
his  testimony,  and  there  is  no  other 
evidence  to  §how  that  the  person  was 
known,  no  variance  exists.  Eobinson 
r.  State,  8  Okla.  Grim.  667,  130  Pac. 
121. 

69.  U.  S.  —  United  States  v.  Eilev, 
74  Fed.  210.  Ala.  —  Sanford  v.  State, 
8  Ala.  App.  245,  62  So.  317.  Ariz. 
Perez  v.  Terr.,  14  Ariz.  163,  125  Pac. 
483.  Ark.  —  Armstrong  v.  State,  102 
Ark.  356,  144  S.  W.  195,  Ann.  Cas. 
1914A,  734;  Bennett  v.  State,  84  Ark. 
97,  104  S.  W.  928;  State  f.  Williams, 
68  Ark.  241,  57  S.  W.  792,  82  Am.  St. 
Rep.  2SS;   Reed  r.  State,  16  Ark.  499; 
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Gabe  v.  State,  6  Ark.  540.  Cal.  —  Peo- 
ple V.  Oreileus,  79  Gal.  178,  21  Pac.  724. 
Colo.  —  Moynahan  v.  People,  3  Golo. 
367;  Sullivan  V.  People,  6  Golo.  App. 
458,  41  Pac.  840.  Ga.  — Hainey  v. 
State,  1'07  Ga.  711,  33  S.  E.  418;  Phil- 
lips V.  State,  96  Ga.  293,  22  S.  E.  574; 
Southern  Exp.  Co.  v.  State  (Ga.  App.), 
97  S.  E.  550.  111.  — People  v.  Ander- 
son, 267  111.  75,  107  N.  E.  840;  People 
V.  Smith,  258  111.  502,  101  N.  E.  957. 
Ind.  —  State  v.  Whiteneck,  176  Ind. 
404,  96  N.  E.  156;  Walter  v.  State,  105 
Ind.  589,  5  N.  E.  735;  Vance  v.  State, 
65  Ind.  460;  Moore  v.  State,  65  Ind. 
213;  Mitchell  v.  State,  63  Ind.  276.  La. 
State  V.  Taylor,  49  La.  Ann.  319,  21  So. 
516.  Mass.  —  Com.  v.  Warren,  167 
Mass.  53,  44  N.  E.  1073.  Minn.  — State 
V.  Quinlan,  40  Minn.  55,  41  N.  W.  299. 
Miss.— Clark  v.  State,  100  Miss.  751, 
57  So.  209,  Ann.  Cas.  1914A,  463,  38  L. 
R.  A.  (N.  S.)  187;  Miller  V.  State,  68 
Miss.  221,  8  So.  273;  Blumenberg  r. 
State,  55  Miss.  528;  Miller  v.  State,  53 
Miss.  403;  Macbeth  v.  State,  50  Miss. 
81.  Mo.  —  State  v.  Houston,  19  Mo. 
211;  State  v.  Curran,  18  Mo.  320.  Mont. 
State  V.  Bootli,  46  Mont.  334,  127  Pac. 
1017.  N.  H.  — State  v.  Copp,  15  N.  H. 
212.  Ohio.  —  Goodlove  v.  State,  82  Ohio 
St.  365,  92  N.  E.  491,  30  L.  R.  A.  (N. 
S.)  134.  Tenn.  —  State  v.  France,  1 
Overt.  434.  Tex. — Kahanek  v.  State, 
(Tex.  Grim.),  201  S.  W.  994;  William.s 
V.  State,  69  Tex.  Grim.  163,  153  S.  W. 
1136;  Polk  V.  State,  66  Tex.  Grim.  654, 
148  S.  W.  311;  Luttrell  v.  State,  65 
Tex.  Grim.  102,  143  S.  W.  628;  Johnson 
r.  State,  63  Tex.  Grim.  457,  140  S.  W. 
337;  Anderson  r.  State,  60  Tex.  Grim. 
314,  131  S.  W.  1124;  Jones  v.  State,  62 
Tex.  Grim.  637,  138  S.  W.  703;  -Hanking 
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is  descriptive  of  that  which  is  essential. ""^  The  rule  applies  as  well  to 
the  christian"^  as  to  the  surname,  but  a  material  variance  does  not  arise 
where  the  one  name  is  a  contraction  or  abbreviation  of  the  other.''^  A 
variance  in  respect  to  the  names  of  a  third  person  would  not  be  ma- 
terial where  the  person  thus  named  is  not  essential  to  the  identity  of 
the  offense/^  as,  for  example,  where  the  crime  is  otherwise  described 
with  sufficient  certainty  to  identify  the  aetJ*  Moreover,  no  variance  as 
to  names  will  be  considered  important  unless  it  misleads  the  defendant 
to  his  prejudice,^^  and  it  cannot  be  said  to  do  this  where  the  namesi 
alleged  and  proved  are  idem  sonans,'^^  or  where  the  person  named  in 
the  charge  is  sufficiently  identified"^  with  the  one  brought  out  in  the  evi- 


V.  State,  57  Tex.  Crim.  152,  122  S.  W. 
21;  Carnes  v.  State,  53  Tex.  Crim.  490, 
110  S.  W.  750,  22  L.  R.  A.  (X.  S.)  706; 
Haygood  v.  State,  51  Tex.  Crim.  618, 
103  S.  W.  890;  Huntlj  f.  State  (Tex. 
Crim.),  34  S.  W.  923. 

[a]  Formerly  the  rule  was  strictly 
applied.  Unger  v.  State,  42  Miss.  642; 
State  r.  Anderson,  3  Rich.  L.  (S.  C.) 
172.  And  see  People  v.  Smith,  258  111. 
502,  101  X.  E.  957. 

70.  See  supra,  III,  B,  3,  b,  (V),  (B). 

71.  Cal.  — People  v.  Hughes,  41  Cal. 
234.  Ga.  —  Lewis  v.  State,  90  Ga.  95, 
15  S.  E.  697.  111.  — People  v.  Roth,  185 
111.  App.  162.  Mo.  — State  v.  English, 
67  Mo.  136.  Neb.  — Gandv  v.  State,  27 
Neb.  707,  43  X.  W.  747,  44  X.  W.  108. 
Wis.  — State  r.  Dudley,  7  Wis.  664. 

[a]  A  variance  as  to  the  middle 
name  may  be  material  (1)  where  pre- 
judice to  the  defendant  results  (Ind. 
Tardy  v.  State,  4  Blackf.  152.  Kan. 
State  V.  Gordon,  56  Kan.  64,  42  Pac. 
346.  Mass.  — Com.  v.  Hall,  3  Pick.  2G2. 
Ohio.  — Price  f.  State,  19  Ohio  423), 
ordinarily,  however,  (2)  such  a  vari- 
ance is  not  fatal  (111.  —  Miller  v.  Peo- 
ple, 39  111.  457.  Ind.  — Foltz  v.  State, 
33  Ind.  215;  Ratcliff  v.  State,  23  Ind. 
App.  64,  54  N.  E.  814.  Mich.  — Mc- 
Donough  V.  Heyman,  38  Mich.  334. 
Miss.  —  Garvin  v.  State,  52  Miss.  207. 
R.  I.  — State  V.  Feeny,  13  R.  I.  623. 
Tex.  —  Olibare  f.  State  (Tex.  Crim.), 
48  S.  "W.  69),  unless  actual  prejudice 
to    the    defendant    results    therefrom. 

72.  See  infra,  III,  B,  4,  g,  (II),  (B), 
(4). 

73.  U.  S.  —  United  States  v.  How- 
ard, 3  Sumn.  12,  26  Fed.  Cas.  Xo.  15,- 
403.  Ark.  — Bennett  v.  State,  84  Ark. 
97,  104  S.  W.  928.  la.  — State  v.  Win- 
dahl,  95  Iowa  470,  64  X.  W.  420;  State 
V.  Goode,  68  Iowa  593,  27  X.  W.  772; 
State  V.  'Crawford,  66  Iowa  318,  23  N. 


W.  684;  State  v.  Carr,  43  Iowa  418; 
State  V.  Becker,  20  Iowa  438.  Mass. 
Com.  V.  Hunt,  4  Pick.  252.  Tex. 
Mayo  V.  State,  7  Tex.  App.  342. 

74.  Cal.  —  People  v.  Leong  Quong, 
60  Cal.  107.  Mcnt.  —  State  v.  Moxlev, 
41  Mont.  402,  110  Pac.  83;  State  v. 
Lee,  33  Mont.  203,  83  Pac.  223.  Wash. 
State  V.  Ewing,  67  Wash.  395,  121  Pac. 
834. 

75.  Ariz.  —  Perez  v.  Terr.,  14  Ariz. 
163,  125  Pac.  483.  Ark.  —  Bennett  r. 
State,  84  Ark.  97,  104  S.  W.  928.  CaL 
People  V.  Main,  114  Cal.  632,  46  Pac. 
612.  la.  —  State  v.  Windahl,  95  Iowa 
470,  64  X'.  W.  420;  State  v.  Crawford, 
66  Iowa  318,  23  X.  W.  684;  State  v. 
Carr,  43  Iowa  418;  State  v.  Emeigh,  18 
Iowa  122.  Mo.  — State  v.  Shirlev,  233 
Mo.  335,  135  S.  W.  1;  State  v.  Ha'rl,  137 
Mo.  252,  38  S.  W.  919;  State  v.  Rey- 
nolds, 106  Mo.  146,  17  S.  W.  322;  State 
V.  Barker,  64  Mo.  2S2.  Mont.  —  State 
V.  Booth,  46  Mont.  334,  127  Pac.  1017. 
N.  T.  — People  f.  Lake,  110  X.  Y.  61, 
17  N.  E.  146,  6  Am.  St.  Rep.  344.  Ohio. 
Mead  v.  State,  26  Ohio  St.  505.  Tex. 
Gafford  v.  State  (Tex.  Crim.),  100  S. 
W.  375.  Wyo.  — Eggart  r.  State,  19 
Wye.  285,  116  Pac.  454;  Gustavenson 
V.  State,  10  Wvo.  300,  68  Pac.  1006, 

76.  See  infra,  III,  B,  4,  g,  (II),  (B), 
(2). 

77.  Ala.  — Finlev  r.  State,  7  Ala. 
Ajip.  161,  62  So.  265;  Roden  v.  State,  5 
Ala.  App.  247,  59  So.  751.  Ark. 
Joiner  v.  State,  113  Ark.  112,  167  S. 
W.  492;  Armstrong  v.  State,  102  Ark. 
356,  144  S.  W.  195,  Ann.  Cas.  1914A, 
734;  Bennett  r.  State,  84  Ark.  97,  104 
S.  W.  928.  Cal. —  People  f.  Oreileus, 
79  Cal.  178,  21  Pac.  724;  People  v. 
Leong  Sing,  77  Cal.  117,  19  Pac.  254; 
People  f.  Allen,  61  Cal.  140;  People  v. 
McXealy,  17  Cal.  332.  Ga.  —  Walker  v. 
State,  14  Ga.  App.  587,  81   S.  E.   797. 
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dence,     as  would  be  "the  case  where  the  name  is  supplemented  by  the 
person's  office/® 

Names  Averred  as  Unknown.  —  The  rule  that  where  essential  matters 
are  alleged  as  unknown,  defendant  may  establish  a  material  variance 
by  showing  that  they  were  actually  known'^^  applies  to  averments  of 
the  names  of  third  persons.*" 


Ind.  —  State  v.  Whiteneck,  176  Ind. 
404,  96  N.  E.  156.  Kan.  —  State  v.  Til- 
lotson,  85  Kan.  577,  117  Pac.  1030,  Ann. 
Cas.  191 3 A,  463;  State  v.  Flack,  48 
Kan.  146,  29  Pac.  571;  State  v.  Eook, 
42  Kan.  419,  22  Pac.  626.  Mont. 
State  r.  Booth,  46  Mont.  334,  127  Pac. 
1017.  N.  Y.  — People  v.  Lake,  110  N. 
Y.  61,  17  N.  E.  146,  6  Am.  St.  Eep.  344. 
Ohio.  — Goodlove  v.  State,  82  Ohio  St. 
365,  92  N.  E.  491,  30  L.  E.  A.  (N.  S.) 
134;  Mead  v.  State,  26  Ohio  St.  505. 
a  C  — State  V.  Garvin,  48  S.  C.  258, 
26  S.  E.  570.  Tex.  — Cain  v.  State,  68 
Tex.  Grim.  507,  153  S.  W.  147;  Polk  f. 
State,  66  Tex.  Grim.  654,  148  S.  W.  311; 
Franklin  v.  State,  37  Tex.  Grim.  312,  39 
S.  W.  680.  Wash.  — State  v.  Myrberg, 
56  Wash.  384,  105  Pac.  622.  Wis. 
State  V.  Lincoln,   17  Wis.  579. 

[a]  Variance  as  to  Christian  Name. 
Where  adultery  with  "Velma  Shider^' 
■was  charged  in  the  indictment  and 
there  was  proof  that  she  was  some- 
times known  by  that  name,  though  the 
testimony  also  showed  that  she  had 
Taeen  generally  called  ''Genie  Shider," 
the  A'arianee  was  not  sufficiently  ma- 
terial to  justify  a  new  trial;  the  ques- 
tion of  identity  having  been  determined 
Toy  the  jury.  Walker  v.  State,  14  Ga. 
App.  587,  81  S.  E.  797. 

78.  State  v.  Shirley,  233  Mo.  335, 
135  S.  W.  1. 

[a]  Name  of  Judge.  —  In  a  prose- 
cution for  escape  the  information 
charged  the  name  of  the  justice  before 
whom  the  defendant  was  arraigned  be- 
fore his  estape  as  "J.  S.  Keener" 
while  from  the  evidence  his  correct 
name  appeared  to  be  "J.  L.  Keener." 
The  variance  was  considered  immate- 
rial particularly  since  the  name  of  the 
justice  as  charged  was  supplemented 
"by  a  description  of  the  office  which  he 
held.  State  v.  Shirley,  233  Mo.  335, 
135  S.  W.  L 

[b]  Name  of  Officer  Resisted. 
Where  the  name  of  the  officer  alleged  in 
the  indictment  to  have  been  resisted 
appeared   as   James   H."  McKenzie,   but 
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the  evidence  showed  that  the  officer 
who  was  resisted  was  J.  H.  McKenzie, 
the  variance  was  not  sufficient  to  en- 
title the  defendant  to  a  general  charge, 
particularly  where  the  identity  of  the 
officer  was  supplemented  and  estab- 
lished by  the  descriptive  averment  that 
he  was  deputy  sheriff  of  Mobile  Coun- 
ty, Alabama.  Finlev  v.  State,  7  Ala. 
App.  161,  62  So.  265. 

79.  See  supra,  III,  B,  3,  b,  (YI). 

80.  U.  S.  — United  States  r.  Eiley, 
74  Fed.  210.  Ala.  — Winter  v.  State, 
90  Ala.  637,  8  So.  556;  Cheek  v.  State, 
38  Ala.  227.  Ind,  — Moore  v.  State,  65 
Ind.  213.  Mass.  —  Com.  v.  Gallagher, 
126  Mass.  54;  Com.  v.  Hill,  11  Gush. 
137.  Neb.  — Guthrie  r.  State,  16  Neb. 
667,  21  N.  W.  455.  Tex.  — Martin  V. 
State,  80  Tex.  Grim.  275,  189  S.  .W.  262; 
Williams  v.  State,  69  Tex.  Grim.  163, 
153  S.  W.  1136;  Yantis  r.  State,  65  Tex. 
Grim.  564,  144  S.   W.  947. 

See  supra,  III,  B,  3,  b,  (VI). 

[a]  V/hera  ths  namss  of  persons 
from  whom  contributions  were  solicited 
by  defendant  in  violation  of  the  civil 
service  law  were  alleged  to  have  been 
unknown  to  the  grand  jury,  and  were 
in  fact  known  to  them,  the  variance  is 
fatal.  United  States  v.  Eiley,  74  Fed. 
210. 

[b]  Person  From  Whom  Stolen 
Goods  Received. —  (1)  The  proof  and 
the  allegations  must  correspond  as  to 
an  averment  that  the  name  of  the  per- 
son from  whom  the  goods  were  received 
was  unknown  to  the  grand  jury.  Wil- 
liams V.  State,  69  Tex.  Grim.  163,  153 
S.  W.  1136;  Yantis  v.  State,  65  Tex. 
Grim.  564,  144  S.  W.  947.  (2)  Thus 
where  the  proof  showsi  that  witnesses 
who  testified  before  the  grand  jury  knew 
that  the  property  was  received  from  a 
particular  person,  the  variance  is  fatal. 
Williams  V.  State,  69  Tex.  Grim.  163, 
153  S.  W.  1136. 

[c]  Persons  Named  in  Conspiracy. 
Since  persons  engaged  in  a  conspiracy 
are  not  so  far  a  part  of  the  offense  as 
to  be  said  to  be  descriptive  thereof  and 
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(2.)  Names  Idem  Sonans. —  A  discrepancy  between  the  name  alleged 
and  the  one  proved  cannot  be  material  in  the  sense  that  it  misleads  the 
defendant  to  his  prejudice  where  such  names  are  idem  sonans,®^  that 
is  to  say,  where  the  names  may  be  sounded  alike  without  doing  violence 
to  the  variant  orthography.^^  Illustrations  of  this  doctrine  will  be  found 

in  the  notes.^^ 

(3.)  Name  lay  Whicli  the  Person  Is  Commonly  Known.  —  Identity  of  per- 
sons being  all  that  is  required,®*  a  fatal  variance  does  not  arise  from  a 
difference  in  names  where  the  evidence  discloses  the  fact  that  the  name 
averred  is  one  by  which  the  person  was  generally  known  in  the  commu- 
nity,®^ a  rule  which  has  received  frequent  application  and  of  which  a 


the   fact   that   a   conspirator   is   desig-  \ 
nated   in   the   indictment   as  unknown, 
when  he  is  known  is  not  fatal  to  a  con- 
viction of  the  others.    People  v.  Smith, 
239  in.  91,  87  N.  E.  885. 

81.  111.  —  People  V.  Jacobson,  178 
111.  App.  313.  N.  H.  — Tibbets  v.  Kiah, 
2  N.  H.  557.  N.  Y.  — Petrie  v.  Wood- 
worth,  3  Caines  219.  N.  C  — State  v. 
Drakeford,  162  N.  C.  667,  78  S.  E.  SOS; 
State  V.  Houser,  44  N.  C.  410;  State  v. 
Upton,  12  N.  C.  513.  Pa.  — Com.  v. 
Gillespie,  7  Serg.  &  R.  469,  10  Am.  Dec. 
475.  S.  C.  —  State  v.  Scurry,  3  Eich.  L. 
68.  Tex.  —  Pye  v.  State,  71  Tex.  Crim. 
94,  154  S.  W.  222;  Cain  v.  State,  68 
Tex.  Crim.  507,  153  S.  W.  147;  Milon- 
tree  v.  State,  30  Tex.  App.  151,  16  S. 
W.  764.  Wis.  — State  v.  Lincoln,  17 
Wis.  579. 

82.  Pye  v.  State,  71  Tex.  Crim.  94, 
154  S.  W.  222. 

83.  People  v.  Jacobson,  178  111.  App. 
313. 

[a]  Between  "StaU"  and  "StoU" 
no  material  variance  exists.  People  v. 
Jacobson,  178  111.  App.  313. 

[b]  That  Rosetta  and  Rosalia  are 
not  idem  sonans  within  the  rule,  see 
People  V.  Smith,  258  111.  502,  101  N.  E. 
957. 

[c]  "Reen  Perrery"  and  "Rene 
Perry"  are  idem  sonans.  Pye  v.  State, 
71  Tex.  Crim.  94,  154  S.   W.  222. 

[d]  Kim  and  Kirns.  —  Proof  of  lar- 
ceny from  Henry  Kirns  will  support 
an  indictment  for  larceny  from  Henry 
Kim,  the  names  being  practically  iden- 
tical. State  V.  Booth,  46  Mont.  334,  127 
Pae.  1017. 

[e]  "Kamegay"  and  "Kornegay" 
are  not  idem  sonans.  Haygood  i'.  State, 
51  Tex.  Crim.  618,  103  S.  W.  890. 

84.  See  supra,  III,  B,  4,  g,  (II),  (B), 

(1). 

85.  U.      S.  —  Bennett      v.      United 


States,  227  U.  S.  333,  33  Sup.  Ct.  288, 
57  L.  ed.  531.    Ala.  —  Falkner  v.  State, 
151  Ala.  77,  44  So.  409;    For3>r'State, 
129  Ala,  16,  30  So.  27;  State  v.  Glaze, 
9  Ala.  283;  Langston  v.  State,  8  Ala. 
App.  129,  63  So.  38.   Ark.— State  v.  Seely, 
So     Ark.     162.      Cal.  — People     v.     Ou- 
bridge,    123    Cal.    xviii,    56    Pac.    442; 
People  V.  Plyler,  121  Cal.  160,  53  Pac. 
553;    People  v.   Leong   Quong,   60    Cal. 
107.   Fla.  —  McDonald  v.  State,  70  Fla. 
250,    70    So.    24;    Reddick    v.   State,   25 
Fla.  112,  433,  5  So.  704.    Ga.  — Hainey 
V.    State,    107    Ga.    711,   33    S.   E.   418; 
Jones  V.  State,  65  Ga.  147.    111.  — Hix 
V.  People,   157   HI.   382,  41   N.   E.   862; 
Van  Der  Mark  v.  People,  47  HI.  122; 
Durham  v.  People,  5  111.   172,   39   Am. 
Dee.   407.    Ind.  — Walter  v.   State,   105 
Ind.  589,  5  N.  E.  735;  Ehlert  f.  State, 
93  Ind.  76.   Ky.  —  Eobinson  v.  Com.,  88 
Ky.  386,  11  S.  W.  210.    Me.  —  State  v. 
Peterson,  70  Me.  216;  State  f.  Bundy, 
64  Me.  507;  State  r.  Libby,  44  Me.  469, 
69  Am.  Dec.  115.   Mass.  —  Com.  f.  Wil- 
liams,   161    Mass.    442,    37    N.    E.    371; 
Com.  V.  Gormley,  133  Mass.  580;   Com. 
V.     Trainer,     123     Mass.     414.      Mich. 
Shannon  f.  People,  5  Mich.  71.    Minn. 
State  V.  Brecht,  41  Minn.  50,  42  N.  W. 
602.    Miss. —  Wood  v.   State,   64   Miss. 
761,   2   So.   247;    Macbeth   r.   State,   50 
Miss.  81.     Neb.  — Binfield  v.  State,  15 
Neb.  484,  19  N.  W.  607.    Ohio.  —  State 
V.    Gardiner,    Wright    392.     Tex.  —  Gra- 
ham V.  State,  78  Tex.  Crim.  602,  182  S. 
W.  453;  Gatlin  r.  State,  72  Tex.  Crim. 
516,   163   S.   W.   428;   Pye  v.   State,   71 
Tex.  Crim.  94,  154  S.  W.  222;   Cain  r. 
State,  68  Tex.  Crim.  507,  153  S.  W.  147; 
Polk   V.  State,  66  Tex.  Crim.   654,  148 
S.  W.   311;   Luttrell  v.   State.   65   Tex. 
Crim.    102,    143    S.    W.    628;    Jones    v. 
State,    62    Tex.    Crim.    637,    138    S.    W. 
703;  Betts  v.  State,  57  Tex.  Crim.  389, 
124   S.   W.   424;    Hankins    r.    State,   57 
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number  of  illustrations  appear  in  the  notes  in  connection  with  specific 
crimes.®^  A  variance  does  not  arise  from  evidence  that  the  person  in 
question  is  also  known  by  other  names  than  the  one  alleged  if  it  clearly 
appears  that  the  name  alleged  is  his  true  one.^^ 

(4.)  Abbreviations  and  Contractions  of  Name.  -  Where  the  christian  name 
alleged  and  the  one  proved  have  the  same  derivation  and  the  one  is 
merely  a  contraction  of  the  other,  no  material  variance  oeeurs.^^    And 


Tex.  Crim.  152,  122  S.  W.  21;  Gafford 
V.  State  (Tex.  Crim.),  100  S.  W.  375. 
Wash.  —  State  v.  Myrberg,  56  Wash. 
384,  105  Pac.  622.  Eng.  —  Ees  v.  Nor- 
ton, 1  Euss.  &  Eyan  510. 

[a]  "A  name  is  one  or  more  words 
used  to  designate  a  person  or  thing. 
The  name  by  which  a  person  is  com- 
monly or  usually  known  will  be  good, 
even  though  it  differs  from  the  name 
of  baptism  ...  It  will  be  enough 
to  sustain  ah  averment  of  a  particular 
name  that  the  person  was  usually  or 
popularly  known  by  such  name."  Peo- 
ple V.  Gray,  251  111.  431,  96  N.  E.  268. 

[b]  "Where  a  person  upon  whom  a 
crime  is  committed  is  referred  to  by 
the  name  he  or  she  is  generally  known 
by  in  the  neighborhood  where  the 
crijne  is  committed,  the  use  of  such 
name  in  the  information  is  proper,  and 
there  can  be  no  fatal  variance  upon 
proof  that  the  baptismal  name  or  true 
name  is  otherwise."  State  v.  Myrberg, 
56  Wash.  384,  105  Pac.  622. 

[c]  "Frieda"  and  "Valfreda." 
A  child  upon  whom  the  crime  was 
committed  was  named  "Frieda"  in 
the  information.  The  testimony  showed 
that  in  Holland,  where  the  family  came 
from  the  name  was  "Valfreda"  but 
that  since  being  in  this  country  she 
was  called  and  known  as  "Frieda." 
The  variance  was  held  immaterial. 
State  V.  Myrberg,  56  Wash.  384,  105 
Pac.  622. 

[d]  Works  and  Worke.' — There  is 
no  variance  between  the  name 
**  Works"  as  contained  in  the  indict- 
ment and  "Worke"  as  proved  at  the 
trial  where  it  appears  that  all  the  wit- 
nesses called  him  "Works"  and  his 
affidavit  shows  that  he  was  called 
"Works."  Gafford  v.  State  (Tex. 
Crim.),  100  S.  W.  375. 

86.     See   infra,   this  note. 

[a]  Name  of  Woman  Illegally  Oper- 
ated Upon.  —  Upon  the  trial  of  a  per- 
son for  intending  to  procure  a  miscar- 
of   a  woman,   there  is  no   vari- 
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ance,  although  it  appears  that  the  name 
of  the  woman  as  alleged  in  the  infor- 
mation, was  a  fictitious  one.  but  that 
she  was  known  by  such  name  to  those 
with  whom  she  had  dealings  and  to 
whom  she  had  gone  for  relief  and 
treatment.  McDonald  v.  State,  70 
Fla.  250,  70  So.  24. 

[b]  Chandoin  and  Chaudoin.  —  An 
information  charging  a  sale  of  liquor 
to  L.  E.  Chandoin  is  supported  by 
proof  of  a  sale  to  L.  E.  Chaudoin,  when 
it  appears  that  the  person  was  gen- 
erally known  and  called  by  the  name 
of  Chandoin.  Graham  v.  State,  78  Tex, 
Crim.   602,   182   S.   W.  453. 

[c]  A  variance  as  to  the  name  of  a 
woman  transported  for  immoral  pur- 
poses is  not  material  where  the  tes- 
timony shows  that  the  woman  had  gone 
by  the  name  charged  in  the  indict- 
ment. Bennett  v.  United  States,  227 
U.  S.  333,  33  Sup.  Ct.  288,  57  L.  ed. 
531. 

[d]  Alias.  —  An  indictment  for  the 
murder  of  "Asaria  Simmons,  alias 
Dummy"  is  sustained  by  proof  of  the 
murder  of  Dummy  where  it  appears 
that  deceased  was  generally  known 
and  called  by  that  name.  Falkner  v. 
State,   151   Ala.   77,  44   So.   409. 

[e]  Name  of  Bastard  Child.  —  A 
bastard  does  not  necessarily  bear  its 
mother's  surname.  Where,  therefore, 
the  prosecutrix  in  rape,  was  a  bastard 
child  and  was  designated  in  the  in- 
dictment, not  by  the  surname  which 
the  mother  had  at  the  time  of  the 
child's  birth,  but  by  the  surname  of 
the  mother's  husband  and  the  proof 
shows  that  the  child  was  commonly 
known  by  such  latter  name,  there  is 
no  variance.  People  v.  Gray,  251  111. 
431,  96  N.  E.  268. 

87.  Ehlert  v.  State,  93  Ind.   76. 

88.  Ariz.  —  Perez  v.  Ter.,  14  Ariz. 
163,  125  Pac.  483.  Cal.  — People  v. 
Armstrong,  114  Cal.  570,  46  Pac.  611. 
D.  C.  —  Williams  V.  United  States,  3 
App.  Cas.  335,    m, — Bonardo  v.  People, 
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proof  of  a  person's  full  name  may  support  an  averment  describing 
such  person  by  the  use  of  the  initials  of  his  christian  name,^^  especially 
if  he  is  commonly  and  popularly  known  by  the  initials,^"  or  if  his  iden- 
tity is  further  established  by  an  additional  descriptive  averment.^^  A 
discrepancy  between  the  initials  alleged  and  those  proved  is  not  fatal 
where  the  identity  of  the  person  clearly  appears.^- 

(5.)  Additions  to  Names.  —  Words  added  to  the  name  of  a  person  and 
which  form  no  part  thereof  need  not  be  proved  by  the  state,^^  unless 


182  111.  411,  55  K  E.  519.  Ind.— State 
r.  Whiteneck,  176  Ind.  404,  96  N.  E. 
156;  State  v.  McEwen,  151  Ind.  485, 
51  N.  E.  1053;  Walter  V.  State,  105 
Ind.  589,  o  N.  E.  735.  la.  —  State  v. 
Emeigh,  18  Iowa  122.  Kan. —  State  v. 
Tillotson,  85  Kan.  577,  117  Pac.  1030, 
Ann.  Cas.  1913A,  463.  N.  C.  —  State 
1-.  Johnson,  67  N.  C.  55.  Tenn.  —  Scott 
V.  State,  7  Lea  232.  Tex.  —  Alsup  v. 
State,  36  Tex.  Crim.  535,  38  S.  W.  174. 
W,  Va.  —  State  v.  Eeece,  27  W.  Va. 
375. 

[aj  "Jos."  and  "Joseph."— "Jos." 
is  a  recognized  and  accepted  abbrevia- 
tion of  "Joseph"  and  no  variance 
exisls  where  the  former  is  alleged  and 
the  latter  proved.  State  v.  Whiteneck, 
176  Ind.  404,  96  N.  E.  156. 

[bj  "May"  and  "Mary." —  State 
V.  Emeigh.  18  Iowa  122. 

[cj  "Felicio  and  Feliciano  evident- 
ly have  the  same  derivation,  the  one  a 
contraction  of  the  other.  It  was  not  a 
misnomer  to  designate  the  deceased  as 
Felicio  Chacon,  when  his  correct  name 
was  Feliciano  Chacon;  and  the  jury, 
under  the  evidence  in  the  case,  when 
the  question  contested  was  the  name, 
were  justified  in  considering  the  two 
names  one  and  the  same."  Perez  v. 
Ter.,  14  Ariz.  163,  125  Pac.  483. 

Ld]  "Lottie"  and  "Charlotte." 
In  a  prosecution  for  kidnaping,  evi- 
dence that  the  person  in  charge  of  the 
child  was  Charlotte  Bleakley  is  suffi- 
cient to  sustain  an  allegation  that  the 
name  of  such  person  was  Lottie  Bleak- 
ley.  State  V.  Tillotson,  85  Kan.  577, 
117  Pac.  1030,  Ann.  Cas.  1913A,  463. 

[e]  But  a  variance  between  "Mike" 
and  "Michael"  has  been  held  mater- 
ial. Sullivan  v.  People,  6  Colo,  App. 
458,  41  Pac.  840. 

89.  Ala.  —  Thompson  v.  State,  48 
Ala.  165;  Roden  r.  State,  5  Ala.  App. 
247,  59  So.  751.  111. —  Little  v.  People, 
157  III.  153,  42  N.  E.  389.    la.  —  State 


V.  Short,  54  Iowa  392,  6  N.  W.  584. 
Kan. —  State  v.  Flack,  48  Kan.  146,  29 
Pac.  571.  Mo.  — State  v.  Shirley,  233 
Mo.  335,  135  S.  W.  1.  Tex.  —  Franklin 
V.  State,  37  Tex.  Crim.  312,  39  S.  W. 
680. 

[a]  Designation  by  Initials.  —  The 
designation  of  the  person  slain  as  "S. 
Rowan"  instead  of  by  his  Christian 
name  of  "Sloan  Rowan"  does  not 
create  a  variance  available  under  the 
general  charge.  Jones  v.  State,  181 
Ala.  63,  61  So.  434. 

[b]  "F.  H.  Leslie"  and  "Frank  W. 
Leslie."  —  An  allegation  of  a  sale  of 
liquor  to  "F.  H.  Leslie"  is  not  mater- 
ially variant  from  proof  of  a  sale  to 
"Frank  W.  Leslie,"  where  it  does  not 
appear  that  the  defendant  was  there- 
by misled  to  his  prejudice.  Eggart  V. 
State,   19   Wyo.   285,   116   Pac.   454. 

90.  Roden  v.  State,  5  Ala.  App.  247, 
59  So.  751. 

91.  Roden  v.  State,  5  Ala.  App.  247, 
59  So.  751. 

[a]  As  for  example  the  marshal  of 
a  certain  named  town.  Roden  v.  State, 
5  Ala.  App.  247,  59  So.  751. 

^2.  Joiner  v.  State,  113  Ark.  112, 
167  S.    W.  492. 

[a]  An  indictment  charged  the  own- 
ership of  the  money  stolen  to  be  in  J. 
R.  Reynolds.  The  evidence  disclosed 
his  true  initials  to  be  J.  B.  instead  of  J. 
R.  but  further  identified  the  prosecut- 
ing witness,  thus  erroneously  described 
in  the  indictment,  as  the  owner  of  the 
goods  stolen.  No  prejudicial  variance, 
it  was  held,  existed  between  the  proof 
and  the  indictment.  .Joiner  v.  State, 
113  Ark.  112,  167  S.  W.  492. 

[b]  That  a  variance  in  the  initial  of 
the  middle  name  of  the  party  killed 
is  not  material,  see  People  v.  Lock- 
wood,  6  Cal.  205;  Stockton  v.  State, 
25  Tex.  772. 

93.  Bonardo  v.  People,  182  111.  411, 
55  N.  E.  519. 
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the  circumstances  make  them  material  to  the  identity  of  the  crime."* 
Thus  a  material  variance  does  not  arise  from  a  disagreement  between 
the  allegations  and  the  proof  as  to  such  additions  as  "Jr."  and  "Sr,"^* 
An  alias  added  to  the  third  person's  name  would  not  require  conform- 
ity in  the  proof,  nor  would  proof  of  the  alias  alone  suffice.^^ 

(6.)  Maiden  and  Married  Name. —  No  material  variance  arises  from 
proof  that  prosecutrix  is  married,  where  her  maiden  name  is  alleged,^'' 
even  though  she  may  have  been  married  at  the  time  of  the  crime,  pro- 
vided her  identity  sufficiently  appears.^* 

(7.)  Names  of  Particular  Persons.  —  The  foregoing  rules  as  to  variance 
in  names  of  third  persons  alleged  in  the  indictment  or  information  ap- 
ply generally  to  all  offenses.  Fully  recognizing  the  doctrine  of  idem 
sonans,^^  and  requiring  only  that  the  identity  of  the  persons  described 
by"  name  with  those  mentioned  in  the  evidence  appear,^  the  courts  have 


94.  Allen  v.  State,  52  Ind,  486;  State 
V.  Vittum,  9  N.  H.  519. 

95.  Ind.  — Eoss  v.  State,  116  Ind. 
495,  19  N.  E.  451;  Allen  v.  State,  52 
Ind.  486.  la.  —  State  v.  Dankwardt, 
107  Iowa  704,  77  N.  W.  495;  State  V. 
Williams,  20  Iowa  98;  State  v.  Thomp- 
son, 19  Iowa  299.  Mass.  —  Com.  v. 
Parmenter,  101  Mass.  211;  Com.  v. 
Perkins,  1  Pick.  388.  Tex.  —  Peters  v. 
State,  69  Tex.  Crim.  403,  154  S.  W. 
563;  Windom  v.  State,  44  Tex.  Crim. 
514,  72  S.  W.  193. 

[a]  Proof  of  l)urglary  committed  in 
the  house  of  A.  Dodson  is  not  mater- 
ially variant  from  an  allegation  that 
defendant  entered  the  house  of  A. 
Dodson,  Jr.,  especially  where  the  evi- 
dence shows  that  there  was  no  other  A. 
Dodson.  Peters  V.  State,  69  Tex.  Crim. 
403,   154  S.   W.   563. 

[b]  An  allegation  that  liquor  was 
given  to  Robert  McNeal,  Jr.,  is  suf- 
ciently  supported  by  proof  that  it  was 
given  to  Eobert  MeNeal,  without  any 
evidence  as  to  whether  he  is  junior  or 
senior.     Allen  v.  State,  52  Ind.  486. 

[c]  Different  Persons.  —  But  proof 
of  adultery  with  Levi  Wallace,  Jr.,  is 
materially  variant  from  an  allegation 
of  adultery  with  Levi  Wallace,  where 
the  evidence  shows  them  to  be  differ- 
ent persons.  State  v.  Vittum,  9  N.  H. 
519. 

96.  Goodlove  i:  State,  82  Ohio  St., 
365,  92  N.  E.  491,  30  L.  E.  A.  (N.  S.) 
134. 

[a]  Where  an  indictment  charges  ac- 
cused with  having  killed  one  "Percy 
Stuekey,  alias  Frank  McCormick," 
evidence  that  the  defendant  assaulted 
and  killed   a   person   commonly   known 
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as  Frank  McCormick  will  not  sustain 
a  verdict  of  guilty,  unless  it  also  be 
shown  that  the  Frank  McCormick  as- 
saulted and  killed  and  Percy  Stuekey 
were  one  and  the  same  person.  Good- 
love  V.  State,  82  Ohio  St.  365,  92  N.  E. 
491,  30  L.  E.  A.  (N.  S.)  134.  See  also 
Falkner  v.  State,  151  Ala.  77,  44  So. 
409. 

97.  Armstrong  v.  State,  102  Ark. 
356,  144  S.  W.  195,  Ann.  Cas.  1914A, 
734;  Cain  v.  State,  68  Tex.  Crim.  507, 
153  S.  W.  147. 

[a]  That  the  indictment  alleges  the 
maiden  name  of  the  prosecutrix  Velma 
Coalson,  whereas  the  proof  shows  her 
to  be  married  and  that  her  real  name 
at  the  time  of  the  trial  is  Velma  Mc- 
Donald, does  not  constitute  a  fatal  var- 
iance, where  it  appears  that  at  the 
time  of  the  crime  her  name  was  Velma 
Coalson  and  that  her  identity  with 
Velma  McDonald  is  not  open  to  ques- 
tion. Cain  V.  State,  68  Tex.  Crim.  507, 
153  S.  W.  147. 

98.  Armstrong  v.  State,  102  Ark. 
356,  144  S.  W.  195,  Ann.  Cas.  1914A, 
734. 

[a]  Where  prosecutrix  had  not  taken 
her  husband's  name  and  at  the  time  of 
the  crime  was  commonly  known  by  her 
maiden  name  as  set  out  in  the  indict- 
ment, proof  that  she  was  married  does 
not  constitute  a  fatal  variance.  Arm- 
strong V.  State,  r02  Ark.  356,  144  S.  W. 
195,  Ann.   Cas.  1914A,   734. 

See  su'pra,  III,  B,  4,  g,  (II). 

99.  See  supra,  IH,  B,  4,  g,  (II), 
(B),  (2). 

1.     See  supra,  III,  E,  4,  g,  (II),  (B), 
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pronounced  it  necessary  for  the  state  to  substantially  conform  its  proof 
to  names  of  persons  alleged  to  have  been  assaulted,^  or  bribed,^  or  mur- 
dered,* or  raped,^  or  from  whom  goods  were  stolen,^  or  from  whom 
stolen  goods  were  received/  or  to  whom  liquor  was  illegally  sold,^  or 


2.  Cal.  —  People  v.  Christian,  101 
Cal.  471,  35  Pac.  1043.  Fla.  —  Jacobs 
V.  State,  46  Fla.  157,  35  So.  65.  111. 
People  V.  Anderson,  267  111.  75,  107  N. 
E.  840.  Ind.  —  McLaughlin  v.  State, 
52  Ind.  476;  Swails  V.  State,  7  Blackf. 
324.  Miss.  —  "Wood  v.  State,  64  Miss. 
761,  2  So.  247;  Miller  v.  State,  53  Miss. 
403.  Mo.  —  State  v,  Moore,  178  Mo. 
348,  77  S.  W.  522.  Tex.  —  Gorman  v. 
State,  42  Tex.  221;  Luttrell  v.  State, 
65  Tex.  Crim.  102,  143  S.  W.  628;  Hay- 
good  V.  State,  51  Tex.  Crim.  618,  103 
S.  W.  890;  Gafford  V.  State  (Tex. 
Crim.),  100  S.  W.  375;  Brown  v.  State, 
16  Tex.  App,  197;  Osborne  V.  State, 
14  Tex.  App.  225;  Parsons  V.  State,  9 
Tex.  App.  204;  Burgamy  v.  State,  4 
Tex.  App.  572.  W.  Va.  —  State  v. 
Meadows,  18    W.  Va.   658. 

[a]  A  charge  that  defendant  as- 
saulted Jonas  Olson  is  not  sustained  by 
proof  that  the  accused  assaulted  a  man 
named  "Olson"  who  was  the  husband 
of  the  complaining  witness.  People  V. 
Anderson,  267  111.  75,  107  N.  E.  840. 

[b]  A  charge  of  assault  to  murder 
Edward  Oscar  Williams  is  not  sustained 
by  proof  of  an  assault  to  murder  Oscar 
Williams.  ''There  is  nothing  in  the 
record  to  show  that  they  are  the  same 
parties,  or  that  if  they  are  the  same 
parties  that  he  was  commonly  called 
Oscar  "Williams."  Luttrell  v.  State,  65 
Tex.  Crim.  102,  143  S.  "W.  628. 

3.  Eoden  v.  State,  5  Ala.  App.  247, 
69  So.  751. 

4.  Ala.  —  Falkner  v.  State,  151  Ala. 
77,  44  So.  409;  Langston  v.  State,  8 
Ala.  App.  129,  63  So.  38.  Ariz.  —  Perez 
■;;.  Ter.,  14  Ariz.  163,  125  Pac.  483.  Ark. 
Bennett  v.  State,  84  Ark.  97,  104  S.  W. 
928.  IlL  — Shepherd  v.  People,  72  111. 
480.  Ohio.  —  Goodlove  v.  State,  82 
Ohio  St.  365,  92  N.  E.  491,  30  L.  R.  A. 
(N.  S.)  134.  Tex.  — Jones  v.  State,  62 
Tex.  Crim.  637,  138  S.  "W.  703;  Ander- 
son V.  State,  60  Tex.  Crim.  314,  131  S. 
"W.  1124;  Betts  V.  State,  57  Tex.  Crim. 
389,  124  S.  "W.  424. 

[a]  The  Christian  name  of  the 
party  killed  should  be  proved  as  al- 
leged. State  V.  Boylson,  3  Minn.  438; 
Clark   V.   State,    100   Miss.   751,   57    So. 


209,  Ann.  Cas.  1914A,  463,  38  L.  R.  A. 
(N.  S.)  187;  Miller  v.  State,  68  Miss. 
221,  8  So.  273. 

[b]  "Tom  Jones"  and  "Jim 
Jones." — Evidence  that  "Jim  Jones" 
was  killed  is  fatally  variant^  from  an 
allegation  charging  the  killing  of 
"Tom  Jones,"  where  it  does  not  ap- 
pear that  decedent  was  as  well  known 
by  one  name  as  the  other.  Jones  v. 
State,  62  Tex.  Crim.  637,  138  S.  W.  703. 

5.  Ark.  —  Armstrong  V.  State,  102 
Ark.  356,  144  S.  W.  195,  Ann.  Cas. 
1914A,  734.  111.  — People  v.  Gray,  251 
111.  431,  96  N.  E.  268.  N".  C  — State 
V.  Drakeford,  162  N.  C.  667,  78  S.  E. 
308.  Tex.  —  Cain  v.  State,  68  Tex. 
Crim.  507,  153  S.  W.  147. 

Maiden  name  of  prosecutrix  alleged 
and  proof  that  she  was  married.  See 
infra,  III,  B,  4,  g,   (II),   (B),  (6). 

[a]  Victim  of  Crime  Against  Nature. 
Where  the  Christian  name  of  the  child 
upon  whom  defendant  was  charged 
with  a  crime  against  nature  was  al- 
leged to  be  Eosetta  and  the  proof  was 
that  her  name  was  Rosalia,  the  vari- 
ance was  held  to  be  fatal.  People  f. 
Smith,   258  111.  602,  101   N.  E.   957. 

6.  111.  —  People  V.  Jacobson,  178 
111.  App.  313.  Miss.  —  Barcus  V.  State, 
49  Miss.  17,  19  Am.  Rep.  1.  Mo.— ^State 
17.  Barker,  64  Mo.  282.  Mont.  —  State 
17.  Booth,  46  Mont.  334,  127  Pac.  1017. 
Tex.  —  Kahanek  v.  State  (Tex.  Crim.), 
201  S.  W.  994.  Wis.  — State  v.  Lin- 
coln, 17  Wis.  579. 

7.  Kahanek  v.  State  (Tex.  Crim.), 
201  S.  W.  994;  Williams  f.  State,  69 
Tex.  Crim.  163,  153  S.  W.  1136;  Yantis 
V.  State,  65  Tex.  Crim.  564,  144  S.  W. 
947. 

8.  U.  S.  —  Rogers  v.  United  States, 
214  Fed.  981,  131  C.  C.  A.  277.  Tex. 
Hankins  *'.  State,  57  Tex.  Crim.  152, 
122  S.  W.  21;  Carnes  v.  State,  53  Tex. 
Crim.  490,  110  S.  W.  750,  22  L.  R.  A. 
(N.  S.)  706.  Wyo.  —  Eggart  v.  State, 
19  Wyo.  285,  116  Pac.  454. 

[a]  "Lombard"  and  "Lumby." 
An  indictment  charged  an  illegal  sale 
of  Jiquor  to  "John  Lumby"  who  testi- 
ed  that  his  name  was  John  Lombard 
and  that  his  brother's  name  was  Syl- 
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who  are  otherwise  essentially  related  to  the  offense  charged.' 

(III.)  Sex  of  Persons. —  Allegations  as  to  the  sex  of  the  defendant/** 
or  other  persons  connected  with  the  offense  must,  where  they  are  essen- 
tially descriptive  of  the  crime,  be  proved  as  made.  But  such  averments 
need  not  be  supported  by  the  proof  where  they  constitute  mere  surplus- 
age not  in  anywise  entering  into  the  identity  of  the  act.^^ 

(IV.)  Status  and  Official  Capacity.^^ — rpj^^  status  of  persons,  as  described 
in  the  charge  must  be  established  as  alleged  where  it  is  an  ingredient 
of  the  crime,^^  but  not  where  it  constitutes  mere  matter  of  surplusage.^* 
Likewise  allegations  descriptive  of  the  official  capacity  of  persons  named 
in  the  indictment  or  information  should  be  proved  as  made,^^  but  a 
variance  in  this  respect  would  not  be  important  where  the  person's  iden- 
tity otherwise  appears.^® 


vester  Lombard.  The  brother  stated 
his  own  name  as  Sylvester  Lumby.  No 
objection  on  the  ground  of  variance 
was  made  in  the  trial  court.  On  ap- 
peal the  court  upheld  the  verdict  of 
guilty  deciding  that  either  John  Lom- 
bard and  John  Lumby  were  one  and 
the  same  person  or  that  a  clerical  error 
was  made  in  the  entry  of  the  name  of 
John  Lombard.  Rogers  v.  United 
States,  214  Fed.  981,  131  C.  C.  A.  277. 

[b]  A  charge  of  selling  liquors  to 
"Jim  Washington"  is  materially  vari- 
ant from  proof  of  a  sale  to  "Will 
Washington."  Hankins  v.  State,  57 
Tex.  Crlm.  152,  122  S.   W.  21. 

[c]  Proof  of  a  sale  to  one  "C.  Wil- 
lis" is  materially  variant  from  a 
charge  that  the  liquor  was  sold  to  "C. 
Wiltis."  Carnes  v.  State,  53  Tex.  Crim. 
490,  110  S.  W.  750,  22  L.  E.  A.  (N.  S.) 
706. 

9.  See  infra,  this  note. 

[a]  Violation  of  Employment  Act. 
A  variance  as  to  the  name  of  the 
female  employed  is  fatal  to  a  prosecu- 
tion for  violation  of  an  act  limiting 
the  hours  of  employment  of  females. 
People  V.  Eoth,  185  111.  App.  162. 

[b]  Proof  as  to  the  name  forged  to 
a  document^  must  substantially  corre- 
spond with  that  alleged  in  the  charge  of 
forgery.  State  v.  Whiteneck,  176  Ind. 
404,  96  N.  E.  156;  Pye  v.  State,  71 
Tex.  Crim.  94,  154  S.  W.  222. 

[c]  Person  witli  whom  adultery  is 
alleged  to  have  been  committed.  Polk 
V.  State,  66  Tex.  Crim.  654,  148  S.  W. 
31L 

10.  Lingenfelter  v.  State,  73  Tex. 
Crim.  186,  163  S.  W.  981. 

[a]  In  a  prosecution  for  habitually 
associating   with   prostitutes    the    evi- 
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dence  must  establish  the  allegation 
that  defendant  is  a  male  person.  Lin- 
genfelter V.  State,  73  Tex.  Crim.  186, 
163  S.  W.  981. 

11.  People  V.  Newton,  11  Cal.  App. 
762,  106  Pac.  247. 

12.  Corporate  capacity,  see  infra, 
III,  B,  4,  h. 

13.  Williams  v.  State,  86  Ga.  548,  12 
S.  E.  743. 

[a]  Adultery  With  Unmarried  Wo- 
man.—  An  allegation  in  an  indictment 
charging  a  married  man  with  commit- 
ting adultery  with  an  unmarried  wo- 
man is  not  sustained  by  evidence  show- 
ing the  woman  to  be  married.  Wil- 
liams V.  State,  86  Ga.  548,  12  S.  E.  743. 

14.  People  V.  Newton,  11  Cal.  App. 
762,  106   Pac.   247. 

Surplusage  generally,  see  supra,  III, 
B,  3,    (IV). 

[a]  An  allegation  that  the  abducted 
person  was  an  unmarried  female  need 
not  be  proved.  Whether  she  was  un- 
married or  not  did  not  in  any  manner 
qualify  the  crime  or  go  to  its  identity 
and  the  word  "unmarried"  could  be 
stricken  from  the  information  without 
affecting  the  validity  of  the  informa- 
tion in  any  respect.  People  v.  New- 
ton, 11   Cal.  App.  762,  106  Pac.  247. 

15.  Lewis  V.  State,  3  Ala.  App.  133, 
57  So.  1035. 

16.  State  V.  Martin,  230  Mo.  680, 
132  S.  W.  595;  State  v.  Burt,  25  Vt. 
373. 

[a]  "Treasurer"  and  "Secretary- 
Treasurer." —  Proof  that  defendant 
was  "secretary-treasurer"  of  the  union 
is  not  materially  variant  from  an  al- 
legation charging  him  with  embezzle- 
ment in  his  capacity  as  "treasurer  of 
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(V.)  Number  of  Persons.  ^^ — A  variance  in  respect  to  the  number  of  per- 
sons as  to  'v\-hoin  or  upon  -whom  the  offense  is  alleged  to  have  been  com- 
mitted is  not  fatal  where  no  prejudice  to  the  defendant  results  there- 
from,^' 

h.  Description  of  Corporations,  Associatioiis,  etc,  —  Corporations  and 
other  institutions  described  in  the  indictment  or  information  should  be 
properly  identified  by  the  evidence,^^  but  a  discrepancy  in  respect  to 
the  name  thereof  will  not  be  considered  fatal  unless  it  prejudices  the 
defendant  in  his  defense."**  The  allegation  that  defendant  is  a  eorpor- 
ation  in  an  indictment  or  information  against  it  for  a  public  offense,  is 
a  necessary  one  and  must  be  sustained  by  the  proof,^^  unless  the  court 
takes  judicial  notice  of  the  incorporation,-^  or  under  the  circumstances 


the  local  11111011."    State  v.  Martin,  230 
Mo.  6S0,  132  S.    W.  595. 

[b]  Evidence  that  the  officer  mak- 
ing an  arrest  was  a  deputy  sheriff  of 
the  court  'was  not  variant  from  an  al- 
legation in  the  indictment  for  resist- 
ing an  officer,  that  he  was  "an  officer 
or  constable  of  said  countv. "  Lewis 
V.  State,  3  Ala.  App.  133,  57  So.  1035. 

[c]  Upon  a  charge  for  assault 
"upon  one  Andrew  Eenfred  then  and 
there  being,  constable  and  collector  for 
the  town  of  Xewberry  aforesaid,"  it 
was  held  that  "the  allegations  in  re- 
gard to  the  character  of  the  person 
assaulted  are  not  necessary  to  be 
proved,  being  mere  description  of  the 
person."     State  r.  Burt,  25  Yt.  373. 

17.  Variance  as  to  number  of  per- 
sons committing  offense,  see  supra,  III, 
B,  5,  f . 

18.  People  V.  Durham,  170  Mich. 
698,  136  X.  W.  431. 

[a]  A  charge  of  criminal  assault 
upon  two  or  more  persons  at  the  same 
time  is  sustained  by  proof  of  assault 
on  one  of  them  only.  People  v.  Dur- 
ham, 170  Mich.  598,  136  N.  W.  431; 
People  V.  Ellsworth,  90  Mich.  442,  51 
N.  W.  531. 

19.  Hampton  v.  State,  99  Miss.  176, 
54  So.   722. 

20.  State  v.  Decker,  217  Mo.  315, 
116  S.  W.  1096. 

[a]  "Railroad,"  "Railway."  — 
Where  defendant  was  charged  with 
bribery  in  respect  to  the  St.  Louis  and 
Suburban  Railroad  Company  and  the 
evidence  shows  that  the  corrupt  acts 
were  done  with  reference  to  the  St. 
Louis  and  Suburban  Railway  Com- 
pany, and  it  appears  that  both  appel- 


lations refer  to  the  same  company,  the 
variance  is  not  material.  State  f. 
Decker,  217  Mo.  315,  116  S.  W.  1096. 
[b]  Proof  that  a  defrauded  bank  is 
named  the  "  Commercial  National  Bank 
of  Salt  Lake  City"  is  not  materially 
variant  from  an  allegation  that  the 
corporation  defrauded  was  the  "Com- 
mercial National  Bank."  State  v. 
Brown,  39  Utah  140,  115  Pac.  994,  Ann. 
Cas.  1913E,  1. 

21.  HI.  —  Kossakowski  v.  People, 
177  111.  563,  53  N.  E.  115.  la.  — State 
r.  Newland,  7  Iowa  242,  71  Am.  Dec. 
444.  Ky.  —  Madisonville,  H.  &  E.  R. 
Co.  V.  Com.,  140  Ky.  255,  130  S.  W. 
1084;  Standard  Oil  Co.  v.  Com.,  122 
Ky.  440,  91  S.  W.  1128.  Neb.  — Hig- 
bee  V.  State,  74  Neb.  331,  104  N.  W. 
748.  R.  I.  —  State  v.  Murphy,  17  R.  I. 
698,  24  Atl.  473,  16  L.  R.  A.  550.  Tex. 
Tucker  v.  State,  59  Tex.  Crim.  291,  128 
S.  W.  617;  Wisdom  v.  State.  49  Tex. 
Crim.  534,  95  S.  W.   505. 

[a]  Place  Where  Corporation  Orgaai- 
ized.  —  An  allegation  in  an  indictment 
for  counterfeiting  the  label  of  a  corp- 
oration, that  the  corporation  was 
"organized  under  the  laws  of  Great 
Britain"  was  unnecessary  and  failure 
to  prove  it  does  not  constitute  a  mater- 
ial variance.  People  v.  Strieker,  170 
111.   App.  4S5. 

[b]  Where  an  indictment  for  passing 
counterfeit  bank  bills  alleges  the  bank 
is  a  corporation  duly  authorized  by 
the  state  to  issue  bills,  it  is  incumbent 
on  the  state  to  prove  such  allegation. 
State  V.  Newland,  7  Iowa  242,  71  Am. 
Dec.  444. 

22.  Spalding  r.  People,  172  111.  40, 
49  N.  E.  993.  See  the  Encyclopaedia 
OF  Evidence,  title   "Judicial  Notice." 
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such  allegation  is  mer-e  surplusage. ^^  Evidence  establishing  a  de  facto 
corporation  is  usually  sufficient  to  sustain  averments  of  acts  done  by- 
defendant  in  respect  to  a  corporation,^*  If  the  company  or  association 
is  described  by  name,  the  proof  should  conform  to  such  allegation,^*  but 
a  variance  in  this  respect,  to  be  material,  must  operate  to  mislead  and 
injure  the  defendant.^® 

i.  Description  of  Property  and  Things. —  (I.)  Generally. —  Descrip- 
tive allegations  of  property  essentially  related  to  the  crime  require  sub- 
stantial correspondence  in  the  proof,^'''  and  even  though  the  descriptive 


23.  Ager  v.  State,  2  Ga,  App.  158, 
58  S.  E.  374. 

[a]  The  name  "Americus  Furniture 
&  Undertaking  Company"  connotes  a 
corporation  and  an  allegation  that  it  is 
a  corporation  is  surplusage  and  need 
not  be  proved.  Ager  v.  State,  2  Ga. 
App.  158,  58  S.  E.  374. 

24.  Webb  v.  State,  14  Ariz.  506,  131 
Pac.  970;  People  v.  Strieker,  170  111. 
App.  485.     See  3  Ency.  of  Ev.  594. 

[a]  Evidence  that  defendant  coun- 
terfeited the  label  of  a  de  facto  cor- 
poration is  sufficient  notwithstanding 
the  information  avers  that  the  label 
was  owned  by  "a  corporation  organ- 
ised under  the  laws  of  Great  Britain." 
People  V.  Strieker,  170  111.  App.  485. 

[b]  Where  a  corporation  is  alleged 
to  be  the  ovraer  of  property  stolen,  (1) 
evidence  of  its  de  facto  existence  is 
sufficient.  Ter.  v.  Walker,  16  N.  M. 
607,  120  Pac.  336.  (2)  Thus  an  allega- 
tion of  larceny  from  a  corporation  is 
supported  by  proof  of  larceny  from  a 
de  facto  corporation.  Webb  v.  State, 
14   Ariz.  506,  131  Pac.  970. 

25.  Hampton  v.  State,  99  Miss.  176, 
54  So.  722. 

[a]  The  "American  Express  Com- 
pany, a  partnership,"  is  not  the  same 
concern  as  the  "American  Express 
Company,  a  corporation,"  and  proof 
of  the  one  would  not  support  an  allega- 
tion of  the  other.  Hampton  v.  State, 
99  Miss.  176,,  54  So.  722. 

26.  Bennett  v.  United  States,  227  XJ. 
S,  333,  33  Sup.  Ct.  288,  57  L.  ed.  531; 
Hoke  V.  United  States,  227  U.  S.  308, 
33  Sup.  Ct.  281,  57  L.  ed.  523,  Ann.  Cas. 
1913E,  905,  43  L.  E.  A.  (N.  S.)  906; 
People  V.  Spencer,  16  Cal.  App.  756,  117 
Pac.  1039. 

fa]  Name  of  Insurance  Company 
Defrauded.  —  Under  an  indictment 
charging  arson  for  the  purpose  of  de- 
frauding the  Hartford  Insurance  Com- 
pany,  evidence    that   the   name   of   the 
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Confpany  is  the  Hartford  Fire  Insur- 
ance Company  does  not  constitute  a 
fatal  variance.  People  v.  Hughes,  29 
Cal.  257. 

[b]  A  rariance  as  to  the  name  of 
the  bank  upon  which  defendant  wag 
accused  of  drawing  a  check  with  intent 
to  defraud,  held  to  be  immaterial, 
where  it  did  not  mislead  the  accused. 
People  V.  Spencer,  16  Cal.  App.  756, 
117  Pac.  1039. 

[c]  A  variance  as  to  the  name  of 
the  railroad  over  which  women  were 
transported  in  violation  of  the  White 
Slave  Act,  not  material.  Hoke  v. 
United  States,  227  U.  S.  308,  33  Sup. 
Ct.  281,  57  L.  ed.  523,  Ann.  Cas.  1913E, 
905,  43  L.  E.  A.    (N.  S.)   906. 

27.  U.  S.  —  United  States  v.  Ehodes, 
212  Fed.  513.  Ala.  — Pfister  v.  State, 
84  Ala.  432,  4  So.  395;  Gady  v.  State, 
83  Ala.  51,  3  So.  429;  Marsh  v.  State, 
3  Ala.  App.  80,  57  So.  387.  Ariz. 
Martinez  d.  Ter.,  5  Ariz.  55,  44  Pac. 
1089.  Ark.  — Fletcher  v.  State,  97  Ark. 
1,  132  S.  W.  918;  Houston  v.  State,  66 
Ark.  120,  49  S.  W.  351;  Wilburn  V. 
State,  60  Ark.  141,  29  S.  W.  149;  State 
V.  Gooch,  60  Ark.  218,  29  S.  W.  640; 
Green  v.  State,  56  Ark.  386,  19  S.  W. 
1055;  State  v.  McMinn,  34  Ark.  160. 
Cal.  — People  v.  Whalen,  154  Cal.  472, 
98  Pac.  194;  People  v.  Geiger,  116 
Cal.  440,  48  Pac.  389;  People  v.  Scott, 
74  Cal.  94,  15  Pac.  384;  People  v.  Eeed, 
70  Cal.  529,  11  Pac.  676;  People  v. 
Pico,  62  Cal.  50;  People  v.  Arnold,  20 
Cal.  App.  35,  127  Pac.  1060;  People  v. 
Doyle,  13  Cal.  App.  611,  110  Pac.  458. 
Colo.  —  Greenwood  v.  People,  35  Colo. 
67,  83  Pac.  646.  Del.  — State  v.  Harris, 
3  Harr.  559.  D.  C.  —  District  of  Colum- 
bia V.  Libbey,  9  App.  Cas.  321.  Fla. 
Givins  v.  State,  40  Fla.  200,  23  So. 
850;  Glover  v.  State,  22  Fla.  493.  Ga. 
Eobertson  v.  State,  97  Ga.  206,  22  S.  E. 
974;  Green  V.  State,  95  Ga.  463,  22 
S.  E.  289;    Berrien  v.  State,  83  Ga.  381, 
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allegations  be  unnecessarily  injected  into  the  charge,  they  must  in  cer- 
tain cases  be  supported  by  the  proof.-^  There  should,  for  example,  be 
substantial  correspondence  between  the  allegations  and  the  proof  as 

fn  tlip  nrnnprfv  fnlrpn  in  Inrripnv^a  -pnViliPvv  30  f^y,  +!,„  -nyn-r\a 


a  unuecessaruy  injeciea  inio  me  ciiarge,  tney  must  m  cer- 
supported  by  the  proof.-^  There  should,  for  example,  be 
orrespondence  between  the  allegations  and  the  proof  as 
to  tne  property  taken  in  larceny,^^  robbery,^"  or  the  property  burned  in 
arson,3i  or  the  kind  of  property  embezzled,32  or  obtained  by  false  pre- 
tenses,^^ or  the  property  thus  necessarily  involved  in  other  offenses, 


9  S.  E.  609;  Watsou  v.  State,  64  Ga. 
61;  Berry  v.  State,  10  Ga.  511.  lU. 
Goodhue  v.  People,  94  111.  37.  Ind. 
Agar  V.  State,  176  Ind.  234,  94  N,  E. 
819;  Lewis  v.  State,  113  Ind.  59,  14 
N.  E.  892;  Morgan  v.  State,  61  Ind. 
447;  Parsons  V.  State,  2  Ind.  499.  la. 
State  V.  Porter,  97  Iowa  450,  66  N.  W. 
745.  La.  —  State  v.  Bassett,  34  La. 
Ann.  1108.  Me.  —  State  v.  Weeks,  30 
Me.  182;  State  v.  Jackson,  30  Me.  29; 
State  V.  Noble,  15  Me.  476.  Mass. 
Com.  V.  Smith,  151  Mass.  491,  24  N.  E. 
677;  Com.  V.  Hayden,  150  Mass.  332,  23 
N.  E.  51;  Com.  v.  Reynolds,  122  Mass. 
454;  Com.  v.  Lavery,  101  JMass.  207; 
Com.  V.  Merrifield,  4 'Mete.  468.  Mich. 
Moore  v.  People,  47  Mich.  639,  11  N.  W. 
415.  Mo.  — State  v.  Eich,  245  Mo.  162, 
149  S.  W.  464;  State  v.  Martin,  230 
Mo.  680,  132  S.  W.  595;  State  v.  Plant, 
209  Mo.  307,  107  S.  W.  1076;  State  V. 
Ballard,  104  Mo.  634,  16  S.  W.  525; 
State  V.  Dodson,  72  Mo.  283;  State  v. 
Smith,  31  Mo.  120;  State  v.  Eosefelt 
(Mo.  App.),  184  S.  W.  904;  State  v. 
Young,  1G3  Mo.  App.  88,  146  S.  W.  70. 
Mont.  —  State  v.  Collins,  53  Mont.  213, 
163  Pae.  102;  State  v.  McDonald,  10 
Mont.  21,  24  Pae.  628,  24  Am.  St.  Rep. 
25.  N.  H.  — State  v.  Kelley,  66  N.  H. 
577,  29  Atl.  843;  State  v.  Downs,  59 
N.  H.  320.  N.  Y.  — People  v.  Slater, 
5  Hill  401;  People  v.  Hearne,  66  Hun 
626,  20  N.  Y.  Supp.  806.  N.C.  — State 
V.  Roper,  88  N.  C.  656;  State  v.  Laugh- 
lin,  53  N.  C.  354;  State  V.  Godet,  29 
N.  C.  210.  Ohio.  — Thalls  v.  State,  21 
Ohio  St.  233.  Okla.  —  Yoather  v.  State, 
5  Okla.  Crim.  46,  113  Pae.  234.  S.  D. 
State  V.  Millard.  30  S.  D.  169,  138  N. 
W.  366.  Tex.  —  Block  v.  State,  44  Tex. 
620;  Riley  v.  State,  32  Tex.  763;  King 
V.  State,  66  Tex.  Crim.  397,  146  S.  W. 
543;  Ferguson  v.  State,  66  Tex.  Crim. 
518,  147  S.  W.  592;  Roman  v.  State, 
64  Tex.  Crim.  515,  142  S.  W.  912;  Sims 
V.  State,  64  Tex.  Crim.  435,  142  S.  W. 
572;  Randell  r.  State,  62  Tex.  Crim. 
524,  138  S.  W.  118;  Lieske  v.  State,  60 
Tex.     Crim.     276,     131     S.    W.     1126- 


Otero  V.  State,  30  Tex.  App.  450,  17 
S.  W.  1081;  Lancaster  v.  State,  9 
Tex.  App.  393;  Collier  v.  State,  4  Tex. 
App.  12;  Rose  v.  State,  1  Tex.  App. 
400.  Vt.  — State  v.  Hopkins,  56  Vt 
250.  Wash.  — State  v.  Neis,  68  Wash. 
599,  123  Pae.  1022;  State  v.  Garland. 
65  Wash.  666,  118  Pae.  907;  State  v. 
Brache,  63  Wash.  396,  115  Pae.  853- 
State  V.  Hoshor,  26  Wash.  643,  67  Pae' 
386.  ' 

[a]  Character  of  Property  Adulter- 
ated.—  Allegations  descriptive  of  the 
character  of  the  articles  adulterated 
must  be  substantially  proved  as  made 
upon  a  charge  of  violating  the  pure 
food  law.  Com.  v.  Luscomb,  130  Mass. 
42;  People  v.  Fulle,  12  Abb.  N.  C.  (N* 
Y.)    196.  ^ 

[b]  *« Stacks"  and  "Shocks."— (1) 
Under  a  statute  making  it  penal  "to 
set  fire  to,  or  burn,  stacks  "of  wheat" 
and  which  says  nothingabout  "shocks" 
of  wheat,  a  charge  of  setting  fire  to 
or  burning  stacks  of  wheat  is  mater- 
ially variant  from  proof  of  setting  fire 
to  shocks  of  wheat  where  in  common 
parlance  the  two  terms  have  a  totally 
distinct  and  different  signification 
Denbow  v.  State,  18  Ohio  11;  and  (2) 
likewise   where    the   allegation   is   that 

stacks"  of  hay  were  thus  burned  and 
the  proof  is  that  "shocks"  or  "cocks" 
of  hay  were  burned.  People  v.  Doyle, 
13  CaL  App.  611,  110  Pae.  458. 

28.  See  supra,  III,  B,  3,  b,  (V). 

29.  See    18    Standard   Pkoc.    769. 
See  also   "Animals,"   vifra.  III,  B 

4,  i,  (IV),   (B).  '     '         ^      , 

30.  Ind.  — Taylor  v.  State,  130  Ind. 
66,  29  N.  E.  415.  Tex.  —  Colter  v. 
State,  37  Tex.  Crim.  284,  39  S.  W.  576, 
Wash.  —  State  v.  Brache,  63  Wash.  396, 
115  Pae.   853. 

See  generally  the  title   "Robbery." 

31.  See  the  title  "Arson." 

32.  See    8    Standard   Proc.    245. 

33.  See  the  title  "Obtaining  Money 
by  False  Pretenses." 
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illustrations  of  which  appear  in  the  notes.^*  But  the  rule  that  a  vari- 
ance, shall  not  be  ground  for  acquittal  unless  material,  applies  to  the 
description  of  any  matter  or  thing  in  the  indictment  or  information,"^ 
and  if  the  proof  sufficiently  identifies  the  property  as  alleged  it  is  not  a 
material  variance  that  it  discloses  matters  of  description  not  mentioned 
in  the  charge.^^ 

(II.)  Quantity,  Amount,  Value. —   Allegations    as    to    the    quantity    or 
amount  of  property  involved  do  not  call  for  strict  proof,^^  except  in 


34.  See   infra,   this  note. 

[a]  Gaming.  —  The  particular  kind 
of  property  for  which  accused  is 
charged  with  gambling  must  be  proved 
as  laid.  State  v.  Young,  163  Mo.  App. 
88,   146   S.  W.   70. 

[b]  Proof  of  a  sale  of  "ginned  cot- 
ton" is  materially  variant  from  an  al- 
legation of  a  sale  of  "seed  cotton" 
which  was  subject  to  a  landlord's  lien. 
Houston  V.  State,  66  Ark.  120,  49  S.  W. 
351. 

35.  Ind.  —  Alexander  v.  State,  99 
Ind.  450.  Minn. —  State  f.  Tisdale,  54 
Minn.  105,  55  N.  W.  903.  Mo.  — State 
V.  Eich,  245  Mo.  162,  149  S.  W.  464; 
State  V.  Andrews,  28  Mo.  17.  Neb. 
Goldsberry  v.  State,  66  Neb.  312,  92 
K  W.  906. 

[a]  "Lard."— Proof  that  a  lard 
compound  made  of  "cotton  seed  oil 
and  oleostearine"  was  stolen  supports 
an  allegation  of  the  theft  of  "lard" 
where  the  compound  has  the  appear- 
ance of  nog  lard,  was  known  and  called 
by  all  the  parties  and  witnesses  as 
"lard"  and  was  used  for  the  same  pur- 
poses a^  hog  lard.  Eoman  v.  State,  64 
Tex.    Crim.   515,   142   S.   W.   912. 

fb]  An  allega.tion  that  "four  hun- 
dred and  fifteen  pounds  of  copper" 
were  stolen  is  sustained  by  proof  that  the 
thing  stolen  was  "266  copper  wash 
boiler  bottoms,  weighing  448  pounds, 
with  tin  finish  on  the  inside  and  a 
gloss  finish  on  the  outside."  State  V. 
Rich,  245  Mo.  162,  149  S.  W.  464. 

36.  Adams  v.  People,  25  Colo.  532, 
55  Pac.  806;  State  v.  Collins,  53  Mont. 
213,  163  Pac.  102,  additional  brands 
on   animal. 

37.  U.  S.  —  Daniels  v.  United  States, 
196  Fed.  459,  116  C.  C.  A.  233.  Ala. 
Hope  V.  State,  5  Ala.  App.  123,  59  So. 
326;  Marsh  v.  State,  3  Ala.  App.  80, 
57  So.  387;  Davis  v.  State,  3  Ala.  App. 
71,  57  So.  493;  Wall  r.  State,  2  Ala. 
App.  157,  56  So.  57.  Cal.  —  People  v. 
Osborn,  12  Cal.  App.  148,  106  Pac.  891. 
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Del. —  State  v.  Holden,  2  Boyce  429, 
79  Atl.  215;  State  v.  Briscoe,  6  Penne. 
401,  67  Atl.  154.  Fla.  — Bowman  v. 
State,  54  Fla.  16,  45  So.  308.  la.— State 
V.  Gibson,  132  Iowa  53,  106  N.  W.  270; 
State  V.  Dexter,  115  Iowa  678,  87  N.  W. 
417.  Mass.  —  Com.  v.  Sessions,  169 
Mass.  329,  47  N.  E.  1034;  Com.  v.  Lee, 
149  Mass.  179,  21  N.  E.  299.  N.  J. 
Cunningham  v.  State,  61  N.  J.  L.  67,  38 
Atl.  347.  Tex.  — Sands  v.  State,  73 
Tex.  Crim.  282,  164  S.  W.  1014;  Jones 
V.  State,  64  Tex.  Crim.  510,  143  S.  W. 
621;  Eobinson  v.  State,  62  Tex.  Crim. 
645,  138  S.  W.  704.-  Va.  —  Holly  v. 
Com.,  113  Va.  769,  75  S.  E.  88.  Wis. 
Bates  V.  State,  124  Wis.  612,  103  N.  W. 
251. 

[a]  An  information  for  poisoning 
animals  charged  that  9  head  of  mules 
and  4  head  of  mares  were  poisoned 
while  the  evidence  showed  that  12  car- 
casses were  found  and  one  was  missing. 
The  gist  of  the  offense  being  the  wil- 
ful poisoning  stock  with  intent  to  in- 
jure the  owner,  it  was  held  that  the 
variance  as  to  the  number  actually 
poisoned  was  immaterial.  Sands  v. 
State,  73  Tex.  Crim.  282,  164  S.  W. 
1014. 

[b]  Amount  of  Money  Fraudulent- 
ly Obtained.  —  A  charge  of  obtaining 
money  by  false  pretense  can  be  sus- 
tained by  evidence  of  the  obtaining  in 
the  manner  alleged  of  a  less  amount  of 
money  than  that  averred.  Hope  v. 
State,  5  Ala.  App.  123,  59  So.  326. 

[c]  Quantity  of  Liquor  Sold. —  (1) 
Where  the  crime  consists  in  the  selling 
of  spirituous  liquors  and  not  in  the 
selling  of  any  particular  quantity 
thereof,  a  variance  between  the  allega- 
tions and  the  proof  as  to  quantity  is 
not  material.  State  v.  Eackich,  66 
Wash.  390,  119  Pac.  843,  Ann.  Cas, 
1913C,  312,  37  L.  E.  A.  (N.  S.)  760. 
(2)  Thus  where  it  is  charged  that  a 
quart  of  intoxicants  was  sold  to  an 
Indian,    proof    showing    the    sale    of    a 
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eases  where  they  are  essential  ingredients  of  the  crime.^^  Thus  it  is  not 
necessary  to  prove  that  all  the  property  alleged  in  robbery,^^  or  lar- 
ceny/°  or  embezzlement,^^  was  taken  or  acquired  and  proof  that  more 
articles  were  stolen  at  the  same  time  than  the  indictment  or  informa- 
tion charges  against  the  defendant,  does  not  constitute  a  material  vari- 
ance.*^ It  is  necessary  to  show  that  the  property  taken  or  acquired  had 
some  value  but  the  specific  pecuniary  value*^  given  in  the  allegations 


pint  only  is  not  fatal.  State  v.  Eackich, 
66  Wash.  390,  119  Pac.  843,  Ann.  Cas. 
1913C,  312,  37  L.  E.  A.  (N.  S.)  760. 

38.  Spies  V.  People,  122  El.  1,  12 
N.  E.  865,  17  N.  E.  898,  3  Am.  St.  Eep. 
320;  Adams  Exp.  Co.  t*.  Com.,  178  Ky. 
59,  198  S.  W.  556. 

[a]  Unlawful  Delivery  of  Liquor. 
In  prosecutions  for  the  unlawful  de 
livery  of  intoxicating  liquor,  the  evi- 
dence as  to  the  quantity  of  liquor  must 
correspond  with  the  indictment.  Adams 
Express  Co.  v.  Com.,  178  Ky.  59,  198 
S.  W.  556. 

[b]  An  indictment  for  stealing  two 
hogs  belonging  to  different  owners  and 
which  covers  but  one  transaction  and 
charges  but  one  offense,  is  sustained  by 
proof  that  the  defendant  stole  one  of 
the  hogs.     Lowe  f.   State,  57   Ga.  171. 

[c]  Number  of  Persons  Transported 
For  Immoral  Purposes.  —  That  a  viola- 
tion of  the  "White  Slave  Act"  is 
charged  with  reference  to  two  named 
persons  and  proved  as  to  only  one  does 
not  constitute  a  fatal  variance.  Ben- 
nett V.  United  States,  227  U.  S.  333,  33 
Sup.  Ct.  288,  57  L.  ed.  531. 

39.  Jones  v.  State,  64  Tex.  Crim.  510, 
143  S.  W.  621;  Eobinson  ;;.  State,  62 
Tex.  Crim.  645,  138  S.  W.  704. 

[a]  Any  part  of  the  money  alleged 
to  have  been  taken  in  robbery  will 
sustain  a  conviction.  Jones  v.  State, 
64  Tex.  Crim.  510,  143  S.  W.  621. 

40.  Ala.  —  Fowler  V.  State,  170  Ala. 
65,  54  So.  115;  Bates  v.  State,  152  Ala. 
77,  44  So.  695;  State  v.  Murphy,  6 
Ala.  845;  Marsh  v.  State,  3  Ala.  App. 
80,  57  So.  387;  Davis  v.  State,  3  Ala. 
App.  71,  57  So.  493.  Tex.  —  Sims  v. 
State,  64  Tex.  Crim.  435,  142  S.  W. 
572.  Va.  — Holly  v.  Com.,  113  Va.  769, 
75  S.  E.  88. 

[a]  To  sustain  a  charge  of  stealing 
a  specified  number  of  coins  it  is  only 
necessary  to  prove  the  taking  of  any 
of  the  coins  described  under  the  cir- 
cumstances alleged.     Davis  v.  State,  3 


Ala.  App.  71,  57  So.  493. 

[b]  Number  of  Cigars  Stolen. — 
Where  the  accusation  describes  the 
property  as  being  50  cigars  of  the 
value  of  $2  and  the  proof  shows  that 
the  stolen  property  consisted  of  a  box 
of  cigars  of  the  value  of  $1.90  the 
variance  is  immaterial  whether  the  box 
contained  50  cigars  or  a  less  number. 
Warren  r.  State,  12  Ga.  App.  695,  78 
S.  E.  202. 

41.  U.  S.  —  United  States  r.  Harper, 
33  Fed.  471.  Ala. —  Walker  v.  State, 
117  Ala.  42,  23  So.  149;  Gady  v.  State, 
83  Ala.  51,  3  So.  429;  Britton  v.  State, 
77  Ala.  202;  Wall  v.  State,  2  Ala.  App. 
157,  56  So.  57.  Cal.  —  People  v.  Grav, 
66  Cal.  271,  5  Pac.  240.  Ga.  — Jackson 
r.  State,  76  Ga.  551.  111.  — Weimer  v. 
People,  186  111.  503,  58  N  E.  378.  La. 
State  V.  Fourehj^,  51  La.  Ann.  228,  25 
So.  109.  Mass.  —  Com.  v.  Hussey,  111 
Mass.  432.  Mo.  — State  v.  Pratt,  98 
Mo.  482,  11  S.  W.  977.  Neb.  — Bartley 
r.  State,  55  Xeb.  294,  75  N.  W.  832; 
Bolln  V.  State,  51  Xeb.  581,  71  X.  W. 
444.  N.  Y.  —  People  v.  Howe,  2  Thomp. 
&  C.  383.  E.  L  — State  v.  Hunt,  25 
E.  L  75,  54  Atl.  937.  Wash. —  State  v. 
Lewis,  31  Wash.  75,  71  Pac.  778.  W. 
Va.  — State  v.  Moyer,  58  W.  Va.  146, 
52  S.  E.  30.  Wis.  — Secor  v  State,  118 
Wis.  621,  95  X.   W.  942. 

[a]  The  full  amount  of  money 
charged  as  embezzled  need  not  be 
proved.  Wall  V.  State,  2  Ala.  App.  157, 
56  So.  57. 

42.  Hollv  V.  Com.,  113  Va.  769,  75 
S.  E.  88. 

43.  Cunningham  v.  State,  117  Ala. 
59,  23  So.  693;  Davis  v.  State.  3  Ala. 
App.  71,  57  So.  493;  State  v.  Moxley, 
41  Mont.  402,   110  Pac.   83. 

[a]  "Discrepancies  as  to  ralue  of 
property  stolen  between  the  indictment 
and  evidence  are  contemplated  by  the 
statute  (Code,  sec.  4043),  which  pro- 
vides that  in  a  prosecution  for  grand 
larceny    the     accused    may    be    found 
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need  not  be  proved,  except  as  bearing  on  the  grade  of  the  offense." 

(III.)  Brands,  Numljers  and  Other  Distinguishing  Marks.  —  Where  brands, 
or  marks  or  numbers  are  used  in  the  indictment  or  information  to  iden- 
tify property  the  proof  should  correspond  thereto/^  but  such  distin- 
guishing marks  or  numbers  become  immaterial  where  the  thing  is  other- 
wise identified  and  in  such  cases  failure  to  prove  them  as  alleged  does 
not  constitute  prejudicial  variance.*^ 

(IV.)  Particular  Kinds  of  Property.  —  (A.)  Money.  —  An  allegation  of 
money,  like  other  averments  descriptive  of  property  to  which  the  crime 
relates,  should  be  supported  by  proof  of  coin  or  of  currency  or  other 
bills  or  notes  intended  to  circulate  as  money.*^  If  the  pleader  unneces- 
sarily describes  a  particular  kind  of  money  his  evidence  must  corre- 
spond thereto,"*^  as,  for  example,  where  the  money  is  described  as  ' '  law- 
ful money  of  the  United  States.  "^^  Where  the  crime  is  charged  in  re- 


guilty  of  petit  larceny,  or  in  a  pro- 
secution for  petit  larceny  he  may  be 
found  guilty  of  that  offense,  though  a 
cas(j  of  grand  larceny  be"  proved." 
Holly  V.  Com.,  113  Va.  769,  75  S.  E.  88. 

[b]  Of  Greater  Value  Than  Alleged. 
A  charge  of  stealing  United  States 
currency  amounting  to  $20  is  not 
materially  variant  from  proof  of  the 
stealing  of  several  bills  aggregating 
$20  and  in  addition  65  cents  in  frac- 
tional coin.  Holly  V.  Com.,  113  Va. 
769,   75   S.   E.   88. 

[c]  The  value  of  property  obtained 
by  false  pretenses,  not  being  an  ingre- 
dient of  the  crime  of  obtaining  by 
false  pretense  a  "chattel"  need  not  be 
supported  by  the  proof.  State  v.  Hol- 
den,  2  Boyce    (Del.)    429,  79   Atl.   215. 

[d]  Receiving  Stolen  Goods.  —  The 
value  of  the  goods  received  need  not 
be  proved,  as  alleged,  it  being  suffi- 
cient that  the  evidence  shows  the  goods 
have  some  value.  State  t\  Moxley,  41 
Mont.   402,   110   Pac.    83. 

44.  See  the  title  "Larceny." 

45.  Fletcher  i;.  State,  97  Ark.  1,  132 
S.  W.  918. 

46.  State,  v.  Brown,  62  Wash.  293, 
113   Pac.    782. 

[a]  The  number  of  a  railroad  train 
upon  which  a  particular  crime  is  al- 
leged to  have  been  committed  need 
not  be  proved  as  laid  where  the  train 
is  otherwise  identified.  State  v.  Brown, 
62    Wash.    293,    113    Pac.    782. 

[b]  Additional  Brands  on  Stolen 
Animals.  —  An  information  described 
the  color  and  weight  of  the  stolen  ani- 
mal and  also  described  a  brand  and 
white  stripe  on  its  forehead.  Where 
the    evidence    fully   identified    the    ani- 
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mal,  it  is  not  a  material  variance,  that 
it  showed  that  the  animal  bore  another 
brand  on  a  different  part  of  the  body. 
State  V.  Collins,  53  Mont.  213,  163  Pac. 
102. 

47.  Ala.  — Carr  v.  State,  104  Ala. 
43,  16  So.  155;  Edwards  v.  State,  49 
Ala.  334.  Cal.  —  People  v.  Meseros,  16 
Cal.  App.  277,  116  Pac.  679.  Conn. 
State  v.  Hanley,  70  Conn.  265,  39  Atl. 
148.  111.  — Goodhue  v.  People,  94  HI. 
37.  Ind.  —  Moore  v.  State,  179  Ind. 
353,  101  N.  E.  295;  Taylor  v.  State, 
130  Ind.  66,  29  N.  E.  415.  la.  — State 
V.  Carr,  43  Iowa  418.  Mo.  —  State  v. 
Martin,  230  Mo.  680,  132  S.  W.  595; 
State  V.  Mispagel,  207  Mo.  557,  106 
S.  W.  513.  Tex.  — Sims  v.  State,  64 
Tex.  Crim.  435,  142  S.  W.  572;  Lieske 
V.  State,  60  Tex.  Crim.  276,  131  S.  W. 
1126;  Green  v.  State,  28  Tex.  App.  493, 
13  S.  W.  784;  Childers  v.  State,  16  Tex. 
App.  524;  Lancaster  v.  State,  9  Tex. 
App.  393.  Wash.  —  State  v.  Brache,  63 
Wash.  396,  115  Pac.  853;  State  v. 
Hoshor,  26  Wash.  643,  67  Pac.  386. 

48.  m.  —  Williams  v.  People,  101 
111.  382.  Ind.  — Taylor  v.  State,  130 
Ind.  66,  29  N.  E.  415.  N.  Y.  — People 
17.  Jones,  5  Lans.  340.  Pa.  —  Com.  v. 
McMahiman,  15  Pa.  Co.  Ct.  495.  Tenn. 
McAuly  V.  State,  7  Yerg.  526.  Tex. 
Lieske  r.  State,  60  Tex.  Crim.  276,  131 
S.  W.  1126;  Coffelt  v.  State,  27  Tex. 
App.  608,  11  S.  W.  639,  11  Am.  St. 
Rep.  205;  Childers  v.  State,  16  Tex. 
App.  524.  Wis. —  State  v.  Kube,  20 
Wis.  217,  91  Am.  Dee.  390. 

See  supra,  III,  B,  3,  b,  (V). 

49.  Mo. —  State  f.  Castleton,  255 
Mo.  201,  164  S.  W.  492;  State  v.  Mis- 
pagel,   207    Mo.    557,    106    S.    W.    513; 
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spect  to  money  it  is  not  sustained  by  proof  of  other  kinds  of  property," 
such  as  checks  or  other  e\'idences  of  debt,^^  unless  it  also  appears  by  the 
evidence  that  the  check  was  cashed  and  money  obtained  thereon^^  i^  ^he 


State  V.  Rosefelt  (Mo.  App.),  184  S.  W. 
904.  Ore.  —  State  i".  Neilon,  43  Ore. 
168,  73  Pac.  321.  Tex.  — Coffelt  v. 
State,  27  Tex.  App.  608,  11  S.  W.  639, 
11   Am.  St.  Rep.  205. 

Compare  Moore  v.  State,  179  Ind.  353, 
101  N.  E.  295;  Taylor  v.  State,  130 
Ind.  66,  29  N.  E.  415.' 

[a]  Lawful  current  money  of  the 
United  States.  Childers  v.  State,  16 
Tex.  App.  524. 

[b]  Evidence  that  the  complaining 
witness  was  robbed  of  $1.75  in  silver 
and  a  twenty  and  a  five  dollar  gold 
pieoe,  sufficiently  shows  a  robbery  of 
"lawful  money  of  the  United  States." 
State  r.  Brache,  63  Wash.  396,  115  Pac. 
853. 

50.  Ala.  — Carr  v.  State,  104  Ala. 
43,  16  So.  155.  Ark. —  Jamison  v. 
State,  37  Ark.  445,  40  Am.  Rep.  103. 
CaJ.  — People  v.  Whalen,  154  Cal.  472, 
98  Pac.  194;  People  v.  Meseros,  16 
Cal.  App.  277,  116  Pac.  679.  MC 
State  V.  Martin,  230  Mo.  680.  132  S.  W. 
595;  State  v.  Mispagel,  207  Mo.  557, 
106  S.  W.  513;  State  r.  Young,  163 
Mo.  App.  88,  146  S.  W.  70.  N.  O. 
State  V.  Gibson,  169  X.  C.  318,  85  S.  E. 
7.  S.  C  — State  v.  Daniel,  83  S.  C. 
309,  65  S.  E.  236.  Tex.  — Lieske  v. 
State,  60  Tex.  Crim.  276,  131  S.  W. 
1126.  Utah.  —  State  v.  Hareombe,  48 
Utah  89,  158  Pae.  10^6. 

[a]  An  information  for  gambling 
for  money  is  not  sustained  by  mere 
proof  that  defendant  was  engaged  in 
gambling,  since  games  may  be  played 
for  property  of  other  descriptions  be- 
sides money.  State  i:  Young,  163  Mo. 
App.  88,  146  S.  W.  70. 

51.  Ala.  — Carr  r.  State,  104  Ala. 
43,  16  So.  155.  Cal. —  People  v.  Ar- 
nold, 20  Cal.  App.  35,  127  Pae.  1060; 
People  r.  Meseros,  16  Cal.  App.  277, 
116  Pac.  679.  Conn.  —  State  r.  Han- 
ley,  70  Conn.  265,  39  Atl.  148.  El. 
Goodhue  v.  People,  94  111.  37.  Mo. 
State  V.  Mispagel,  207  Mo.  557,  106 
S.  W.  513.  Tex.  — Lieske  v.  State,  60 
Tex.  Crim.  276,  131  S.  W.  1126;  Lan- 
caster V.  State,  9   Tex.   App.   393. 

[a]  Proof  that  a  check  was  embez- 
zled constitutes  a  fatal  variance  from 
a  charge   that   defendant   embezzled  a 


certain  specified  sum  "lawful  money 
of  the  United  States."  State  v.  Castle- 
ton,  255  Mo.  201,  164  S.  W.  492;  State 
V.  Mispagel,  207  Mo.  557,  106  S.  W. 
513;  State  v.  Rosefeldt  (Mo.  App.), 
184  S.  W.  904. 

[b]  Proof  that  a  note  was  ohtained. 
by  false  pretenses  materially  variant 
from  a  charge  of  obtaining  money. 
State  V.  McXerney,  118  Mo.  App.  60,  94 
S.  W.  740;  State  v.  Gibson,  169  N.  C. 
318,  85  S.  E.  7. 

[c]  Proof  that  a  certificate  of  de- 
posit of  a  bank  was  obtained  by  false 
pretences  will  not  support  a  charge  that 
money  was  thus  obtained.  Com.  v. 
Howe,  132  Mass.  250. 

[d]  Where  the  state  is  in  doubt 
"whether,  under  a  certain  state  of 
facts,  a  particular  transaction  consti- 
tutes the  embezzlement  of  money  or 
checks  or  other  evidences  of  indebted- 
ness, or  what  facts  ultimately  may  be 
disclosed  by  the  evidence  ....  it  may 
always  charge  the  transaction  in  dif- 
ferent counts  and  cannot  be  required  to 
elect  upon  which  count  it  will  ask  a 
conviction  until  the  evidence  is  before 
the  court  and  jury,  from  which  the 
nature  or  character  of  the  transaction 
mav  be  determined.  State  r.  Har- 
eombe, 48   Utah   89,  158   Pac.   1096. 

52.  Cal.  —  People  v.  Whalen,  154 
Cal.  472,  98  Pac.  194;  People  f.  Ar- 
nold, 20  Cal.  App.  35,  127  Pac.  1060; 
People  V.  Leavens,  12  Cal.  App.  178, 
106  Pac  1103.  Md.  —  Sehaumloeffel  v. 
State,  102  Md.  470,  62  Atl.  803.  Mo. 
State  V.  Martin,  230  Mo.  680,  132  S.  W. 
595.  Ore.  — State  v.  Germain,  54  Ore. 
395,  103  Pae.  521.  S.  C  — State  v. 
Jackson,  87  S.  C.  407,  69  S.  E.  883. 
Tex.  — King  v.  State,  66  Tex.  Crim. 
397,  146  S.  W.  543;  Leach  v.  State,  46 
Tex.  Crim.  507,  81  S.  W.  733.  Wash. 
State  V.  Hoshor,  26  Wash.  643,  67  Pac. 
386. 

[a]  Where  Proof  Shows  Cashing  of 
Check.  —  "It  may  be  conceded  that,  if 
the  proof  had  stopped  with  the  giving 
of  the  check,  the  charge  of  larceny  of 
the  money  would  not  have  been  sus- 
tained. But  the  proof  showed  that  the 
check  was  indorsed  by  Miles  and 
promptly  cashed  by  the  bank  on  which 
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county  of  the  venue.^^' 

(B.)  Animals.—  If  the  indictment  or  information  charges  a  crime  in 
respect  to  an  animal  by  a  particular  and  specific  description,  it  neces- 
sarily narrows  the  scope  of  the  evidence  and  precludes  conviction  un- 
less the  animal  is  identified  by  the  specific  description  alleged.^*  But 
where  the  animal  is  described  with  unnecessary  particularity  and  such 
description  is  not  essential  to  the  identity,  failure  of  the  evidence  to 
conform  to  such  description  is  not  a  material  variance.^^  Where  a  gen- 
eric term  is  used  in  designating  an  animal,  proof  of  any  of  the  varie- 
ties included  in  such  term  will  support  the  charge.^^ 

Sex  of  Animal.— -It  is  sufficient  in  an  indictment  or  information  to  de- 


it  was  drawn  .  .  .  Miles  thus  ob- 
tained possession  of  the  money  with 
intent  to  steal  it."  People  v.  Arnold, 
20  Cal.  App.  35,  127  Pac.  1060;  State 
V.  Hoshor,  26  Wash.  643,  67  Pac.  386. 
"The  cheek  was  simply  the  instrumen- 
tality by  which  Hoshor  obtained  the 
money  from  the  bank."  State  v. 
Hoshor,  26   Wash.  643,  67  Pac.  386. 

[b]  Proof  that  an  officer  collected 
checks  and  drafts  and  deposited  them 
to  his  account,  will  sustain  an  indict- 
ment against  such  officer  for  failure  to 
pay  over  money  collected  by  him. 
Adams  v.  People,  25  Colo.  532,  55  Pae. 
806. 

53.  People  v.  Meseros,  16  Cal.  App. 
277,    116    Pac.    679. 

[a]  A  charge  of  embezzling  money 
in  one  county  is  not  supported  by  proof 
that  defendant  in  his  capacity  as  agent 
came  into  possession  of  a  check  in  that 
county  which  he  took  to  another  county 
and  received  money  on.  People  v. 
Meseros,  16  Cal.  App.  277,  116  Pac.  679. 

54.  Ala.  —  Marsh  v.  State,  3  Ala. 
App.  80,  57  So.  387.  Ark.  —  Fletcher  v. 
State,  97  Ark.  1,  132  S.  W.  918.  Mo. 
State  V.  Ballard,  104  Mo.  634,  16  S.  W. 
525.  Mont.  —  State  v.  McDonald,  10 
Mont.  21,  24  Pac.  628,  24  Am.  St.  Eep. 
25.  S.  D.  — State  v.  Millard,  30  S.  D, 
169,  138  N.  W.  366. 

[a]  An  indictment  charging  the 
larceny  of  an  "iron  grey  horse,  a  geld- 
ing," is  not  supported  by  evidence  of 
the  larceny  of  a  horse  or  colt.  State 
V.  McDonald,  10  Mont.  21,  24  Pac.  628, 
24   Am.   St.  Eep.  25. 

[b]  Description  of  Cow  Stolen. — The 
defendant  was  indicted  for  stealing 
"one  red  brindle,  white,  line  back 
cow."  The  owner  of  the  cow  testified 
that  it  was  a  "red  and  white  spotted, 
line  back  cow"  that  was  stolen;  while 
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the  cow  found  in  the  defendant's  pos- 
session was  shown  by  the  evidence  to 
be  a  "red  and  white  spotted  cow." 
The  variance  was  held  to  be  fatal. 
State  V.  Ballard,  104  Mo.  634,  16  S.  W. 
525. 

[c]  Where  an  information  described 
hogs  embezzled  as  "55  head  of  red 
Duroc  Jersey  hogs"  and  the  witnesses 
described  them  as  "Duroc  Jersey"  and 
as  "red  hogs,"  they  were  thus  suffi- 
ciently identified  and  proof  that  they 
were  not  pure  bred  Duroc  Jersey  hogs, 
could  not  mislead  the  defendant.  State 
V.  Millard,  30  S.  D.  169,  138  N.  W.  366. 

[d]  An  indictment  for  fraudulent- 
ly mortgaging  "a  dark  bay  mare 
mule"  is  not  supported  by  proof  that 
the  defendant  mortgaged  a  "mouse- 
colored  mare  mule  named  Mag."  Ber- 
rien V.  State,  83  Ga.  381,  9  S.  E.  609. 

55.  Goldsberry  v.  State,  66  Neb. 
312,  92  N.  W.  906. 

[a]  An  indictment  for  receiving 
stolen  goods  described  the  property  re- 
ceived as  a  bay  gelding  with  both  hind 
feet  white  and  having  a  small  star  in 
the  forehead.  Some  of  the  witnesses 
described  the  animal  as  a  brown  and 
some  as  a  bay  or  brown.  It  also  ap- 
peared that  the  animal  had  but  one 
white  hind  foot.  It  was  held  that 
though  the  variance  would  have  been 
fatal  at  common  law  it  was  not  so  un- 
der the  statute.  Goldsberry  v.  State, 
66   Neb.   312,  92   N.  W.   906. 

56.  Baldwin  v.  People,  2  111.  304; 
State  V.  Collins,  53  Mont.  213,  163  Pac. 
102. 

[a]  A  charge  of  stealing  a  "horse" 
is  supported  by  proof  of  the  larceny  of 
a  gelding  or  mare.  Baldwin  v.  People, 
2  111.  304.  Hale  v.  Com.,  151  Ky.  639, 
152  S.   W.  773. 
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scribe  an  animal  by  such  name  as  in  the  common  understanding  em- 
braces it,  without  designating  its  sex,  and  under  such  a  charge  proof 
of  either  a  male  or  a  female  of  the  particular  species  of  animal  named 
is  sufficient.^^  But  where  by  common  understanding  a  certain  word  em- 
braces only  the  male  or  the  female  of  a  certain  species  of  animal,  and 
the  animal  is  described  in  the  indictment  or  information  by  that  term 
which  denotes  only  the  male  or  the  female  of  such  species,  the  allega- 
tions are  not  met  by  proof  of  an  animal  of  the  species  but  not  of  the 
gender  denoted  by  the  term  used  in  the  pleading.^^ 

(C.)  Intoxicating  Liquors.  —  In  prosecutions  for  keeping,  selling  or  diS' 
posing  of  intoxicating  liquors  contrary  to  law  there  must  be  substantial 
conformity  between  the  allegata  and  probata  as  to  the  intoxicating  char- 
acter of  the  beverage,^^  but  the  court  may  take  judicial  notice  of  the 
fact  that  the  particular  beverage  is  intoxicating.''"  The  proof  should 
also  conform  to  the  averments  as  to  the  kind  of  liquor,^^  even  though 


57.  Marsh  v.  State,  3  Ala.  App.  80, 
57  So.  387. 

58.  Marsh  v.  State,  3  Ala.  App.  80, 
57  So.  387. 

[a]  A  charge  of  the  larceny  of  a 
cow  is  sustained  (1)  by  proof  of  the 
stealing  of  a  heifer  (Parker  v.  State, 
39  Ala.  365;  State  v.  Crow,  107  Mo.  341, 
17  S.  W.  745),  but  (2)  not  by  the  steal- 
ing of  a  bull  (State  v.  McMinn,  34  Ark. 
160),  or  (3)  a  steer  calf.  Marsh  v. 
State,  3  Ala.  App.  80,  57  So.  387. 

59.  Duvall  f.  Augusta,  115  G^a.  813, 
42  S.  E.  265;  Martin  v.  Eome,  9  Ga. 
App.  574,  71  S.  E.  879;  Gripe  v.  State, 
4  Ga.  App.  832,  62  S.  E.  567. 

[a]  Proof  merely  that  a  person  had 
beer  in  his  possession  for  illegal  sale 
is  not  sufficient  to  support  a  charge  of 
having  intoxicating  or  malt  liquor  in 
his  possession  for  illegal  sale.  Martin 
V.  Rome,  9  Ga.  App.  574,  71  S.  E.  879. 

[b]  Proof  of  Percentage  of  Alcohol. 
Where  the  term  "intoxicating  liquor" 
embraces  any  beverage  containing  al- 
cohol in  any  quantity  whatever,  it  is 
not  necessary  under  a  charge  of  selling 
intoxicating  liquor  to  prove  that  the 
article  sold  contained  any  special  per 
cent,  of  alcohol.  State  v.  Martin,  230 
Mo.  1,  129  S.  W.  931,  139  Am.  St.  Rep. 
628;  State  v.  Burk,  151  Mo.  App.  188, 
131  S.  W.  883;  State  v.  Gamma,  149  Mo, 
App.   694,  129  S.   W.  734. 

60.  See  7  Ency.  of  Ev.  675,  899. 
[a]     Beer.  —  "The  authorities  differ 

much  as  to  whether  judicial  notice 
shall  be  taken  of  the  fact  that  beer  is 
intoxicating.  The  stronger  current  of 
authority  is  that,  where  the  allegation 


and  the  proof  are  confined  to  beer,  evi- 
dence must  be  adduced  to  show  that 
such  beer  is  intoxicating.  This  is  due 
to  the  fact  that  there  are  many  beers, 
such  as  persimmon  beer,  ginger  beer, 
spruce  beer,  and  others,  which  are  not 
generally  supposed  to  be  intoxicating." 
Gripe  v.  State,  4  Ga.  App.  832,  62  S. 
E.  567. 

61.  State  V.  Burk,  151  Mo.  App.  188, 
131  S.  W.  883;  Yoather  v.  State,  5  Okla. 
Grim.  46,  113  Pac.  234. 

[a]  "The  general  rule  is  *  *  * 
that  if  an  indictment  charges  the  sale 
of  a  specific  kind  of  liquor  by  name, 
and  not  accompanied  by  general  de- 
scriptive terms,  it  must  be  proved  as 
alleged."  Yoather  v.  State,  5  Okla. 
Grim.  46,   113   Pac.   234. 

[bj  If  the  pleading  narrows  the  in- 
quiry down  to  a  specific  kind  of  liquor 
named,  the  proof  must  correspond 
thereto.  Lincoln  Center  v.  Linker,  5 
Kan.  App.  242,  47  Pac.  174;  Yoather 
V.  State.  5  Okla.  Grim.  46,  113  Pac.  234. 

[c]  "Whisky"  and  "Whisky  Cock- 
tail."—  Under  a  charge  of  "whisky" 
in  the  information  or  indictment,  the 
state  may  show  "whisky  cocktail." 
See  State  v.  Burk,  151  Mo.  App.  188, 
131  S.   W.  883. 

[d]  Whisky  Alleged,  Alcohol 
Proved.  —  Proof  that  the  prosecuting 
witness  received  alcohol  is  materially 
variant  from  a  charge  that  the  defend- 
ant gave  him  whisky.  Yoather  v.  State, 
5  Okla.  Grim.  46,  113  Pac.  234. 

[e]  "Beer."  —  To  support  a  charge 
of  selling  beer  the  proof  must  show 
that  the  liquor  sold  comes  within   the 
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tlie  kind  of  liquor  be  unnecessarily  alleged.®^ 

Videlicet  or  Scilicet. —  "Where  a  general  term  is  used  to  describe  the 
liquid  as  to  which  the  offense  relates,  and  a  particular  liquid  is  named 
under  a  videlicit,  strict  proof  of  the  particular  liquid  thus  alleged  is 
not  essential,''^  unless  it  becomes  essentially  descriptive  of  the  offense.^* 

(D.)  Written  Instruments.  —  (1.)  In  General.—  Evidence  adduced  to 
establish  written  instruments  laid  in  the  indictment  or  information 
should  be  sufficient  to  identify  them.*'^  A  strict  rule  of  conformity  of 
the  proof  to  the  allegations  is  invoked  in  reference  to  the  pleading  of 
written  instruments  w^here  the  offense  relates  directly  to  the  instru- 
ment relied  upon,''^  as  in  counterfeiting,'^^  forgery,*^^  and  other  sim- 


generic   term   "beer."    State   v.   Burk, 
151  Mo.  App.  1S8,  131  S.  W.  883. 

[f]  Proof  of  the  sale  of  a  patent 
medicine  will  not  sustain  an  informa- 
tion charging  that  appellant  sold  whis- 
ky, beer,  wine  and  ale.  Smith  v.  State, 
7  Okla.  Crim.  4,  120  Pac.  1031. 

62.  State  f.  Burk,  151  Mo.  App.  188, 
131  S.  W.  883. 

63.  State  i:  Burk,  151  Mo.  App.  188, 
131  S.  W.  883. 

As  to  videlicet  and  scilicet  generally, 
see  supra,  III,  B,  3,  b,  (VII),  and  the 
title  "Scilicet." 

[a]  A  charge  of  selling  "intoxicat- 
ing liquor,  to-wit,  one  bottle  of  beer" 
is  sustained  by  proof  of  the  sale  of 
"Piltzner  beer"  or  any  other  kind  of 
beer  intoxicating  in  character.  State 
V.  Burk,  151  Mo.  App,  188,  131  S.  W. 
883. 

64.  See  State  v.  Burk,  151  Mo.  App. 
188,  131  S.  W.  883. 

65.  Ala.  —  Bouyer  v.  Enterprise,  4 
Ala.  App.  292,  59  So.  188.  Colo.  — John- 
son V.  People,  36  Colo.  445,  84  Pac.  819. 
Mass.  —  Com.  v.  Warner,  173  Mass.  541, 
54  N.  E.  353.  Mo.  — State  v.  Sharp- 
less,  212  Mo.  176,  111  S.  W.  69;  State 
V.  Carragin,  210  Mo.  351,  109  S.  W.  553, 
16  L.  E.  A.  (N.  S.)  561.  Pa.  — Com.  v. 
McManiman,  15  Pa.  Co.  Ct.  495.  Tex. 
Melton  V.  State,  63  Tex.  Crim.  573,  140 
S.  W.  781;  'Worshara  r.  State,  56  Tex. 
Crim.  253,  120  S.  W.  439.  Wash. 
State  V.  Garland,  65  Wash.  666,  118 
Pac.  907. 

[a]  Application  of  State  Statute  to 
Federal  Courts.  —  The  Massachusetts 
statute  (Rev.  Laws,  c.  218,  §22)  pro- 
viding that  a  misdescription  of  a  writ- 
ten instrument  is  not  a  variance  does 
not  apply  to  criminal  proceedings  in 
the  federal  courts.  United  States  t'^ 
Phelan,  250  Fed.  927. 
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66.  Kemp  v.  United  States,  41  App. 
Cas.  (D.  C.)  539,  51  L.  R.  A.  (N.  S.) 
825;  Mills  v.  State,  65  Tex.  Crim.  497, 
145  S.  W.  368;  Bedford  v.  State,  60 
Tex.  Crim.  83,  131  S.  W.  314. 

67.  U.  S.  — United  States  v.  Moses, 
4  Wash.  C.  C.  726,  27  Fed.  Cas.  No. 
15,825;  United  States  v.  Hall,  4  Craneh 
C.  C.  229,  26  Fed.  Cas.  No.  15,283; 
United  States  v.  Burns,  5  McLean  23, 
24  Fed.  Cas.  No.  14,691;  United  States 
r.  Mason,  12  Blatchf.  497,  26  Fed.  Cas. 
Xo.  15,730;  United  States  v.  Bennett, 
17  Blatehf.  357,  24  Fed.  Cas.  No.  14,- 
572;  United  States  V.  Marcus,  53  Fed. 
784;  United  States  v.  Albert,  45  Fed. 
552.  Ark.  — Mathena  v.  State,  20  Ark. 
70.  Ga.  — State  v.  Calvin,  Charlt.  151; 
Rouse  V.  State,  4  Ga.  136.  111.  —  Quig- 
ley  V.  People,  3  111.  301.  Ind.  — Peo- 
ples V.  State,  6  Blackf;  95.  la.  —  State 
V.  Pepper,  11  Iowa  347.  Ky.  —  Clark  v. 
Com.,  16  B.  Mou.  206.  Mass.  —  Com.  v. 
Hall,  97  Mass.  570;  Brown  v.  Com.,  8 
Mass.  59;  Com.  v.  Woods,  10  Gray  477. 
N.  H.  —  State  v.  Hayden,  15  N.  H.  355. 
N.  Y.  —  In  re  Dorsett,  5  City  Hall  Rec. 
77.  Ohio.  --  Griffin  v.  State,  14  Ohio  St. 
55;  Smith  V.  State,  8  Ohio  294.  S.  C. 
State  V.  Waters,  3  Brev.  507.  Vt. 
State  f.  Wheeler,  35  A^t.  261. 

68.  Ark.  —  Bennett  v.  State,  62  Ark. 
516,  36  S.  W.  947.  Fla.  — Smith  v. 
State,  29  Fla.  408,  10  So.  894.  lU. 
Brown  v.  People,  66  111.  344;  Cross  v. 
People,  47  111.  152,  95  Am.  Dee.  474. 
Ind.  — State  v.  Pease,  74  Ind.  263; 
Sharley  v.  State,  54  Ind.  168;  Zellers 
r.  State,  7  Ind.  659.  la.  —  State  v. 
Thompson,  19  Iowa  299.  Mass. — Com. 
r.  McKean,  98  Mass.  9.  Neb.  —  Roush 
r.  State,  34  Neb.  325,  51  N.  W.  755. 
N.  Y.  — People  r.  Clements,  26  N.  Y. 
193.  Ohio.  — Hart  V.  State,  20  Ohio  49. 
Ore. —  Shirley    ;;.    State,    1    Ore.    269. 


VARIANCE  AND  FAILURE  OF  PROOF 


601 


ilar  offenses.  But  there  is 
where  the  gravamen  of  the 
ment  is  set  out  according  to 
is  necessary/*' 

(2.)  Particular  Instruments.- 
correspondence  between  the 
instruments,  among  others, 


no  occasion  for  applying  this  strict  rule 
offense  is  not  the  writing.^^  If  the  instru- 
its  legal  effect,  substantial  proof  is  all  that 

—  There  must  exist  the  requisite  degree  of 
averments  and  the  proof  as  to  such  written 
as  deeds,^^  commercial  paper,^^  including 


Tex,  — Mills  V.  State,  65  Tex.  Crim.  497, 
145  S.  W.  368;  Bedford  v.  State,  60  Tex. 
Crim.  83,  131  S.  W.  314;  Simms  v.  State, 
32  Tex.  Crim.  277,  22  S.  W.  876;  Burks 
t:  State,  24  Tex.  App.  326,  6  S.  W.  300; 
Ex  parte  Rogers,  10  Tex.  App.  655,  38 
Am.  Eep.  654.  Vt.  —  State  v.  Bean,  19 
Vt.  530.  W.  Va.  —  State  v.  Fleshman, 
40  W.  Va.  726,  22  S.  E.  309;  State  v. 
Henderson,  29  W.  Va.  147,  1  S.  E.  225. 

[a]  Check.  —  A  fatal  variance  ex- 
ists where  from  an  inspection  of  the 
cheek  set  out  in  the  indictment  as  hav- 
ing been  forged  and  the  one  introduced 
in  evidence,  it  appears  that  they  are 
not  the  same  in  words  and  figures. 
Mills  V.  State,  65  Tex.  Crim.  497,  145 
S.  W.  368. 

[b]  Variance  as  to  Description  of 
Land  in  Instrument.  —  An  alleged 
forged  instrument  contained  a  descrip- 
tion of  a  tract  of  land  as  being  in  the 
J.  A.  "2  league  grant  N.  S.  B.  B.  of 
which  I  am  the  owner."  The  indict- 
ment alleged  that  the  instrument  con- 
tained a  description  of  the  land  as  be- 
ing in  the  J.  A.  "2  league  grant  on  S. 
B.  B.  of  which  I  am  the  owner,"  etc. 
The  variance  was  held  fatal.  Bedford 
r.  State,  60  Tex.  Crim.  83,  131  S.  W. 
314. 

69.  Kemp  v.  United  States,  41  App. 
Cas.  (D.  C.)  539,  51  L.  R.  A.  (N.  S.)  825; 
Agar  V.  State,  176  Ind.  234,  94  N.  E. 
819. 

[a]  Mailing  Non-Mailable  Matter. 
The  gravamen  of  the  offense  of  send- 
ing through  the  mails  a  letter  giving 
information  as  to  how  or  where  an 
abortion  may  be  procured,  is  not  the 
writing  of  the  letter,  but  the  deposit- 
ing of  it  in  the  mail  and  a  discrepancy 
between  the  letter  set  out  in  the  in- 
dictment and  that  shown  by  the  evi- 
dence is  not  material  where  the  sense 
or  meaning  conveyed  by  the  letter  is 
not  thereby  changed.  Kemp  v.  United 
States,  41  App.  Cas.  (D.  C.)  539,  51 
L.  R.  A.   (N.  S.)  825. 

70.  Ala.  —  Butler  v.  State,  22  Ala. 


43.  Cal.  —  People  v.  Munroe,  33  Pae. 
776.  Ga.  —  McGarr  v.  State,  75  Ga.  155; 
Morel  V.  State,  74  Ga.  17.  111.  — Trask 
V.  People,  151  111.  523,  38  N.  E.  248; 
Parker  v.  People,  97  HI.  32.  Kan. 
State  V.  Woodrow,  56  Kan.  217,  42 
Pac,  714.  Ky.  — Sutton  r.  Com.,  97  Ky. 
308,  30  S.  W.  661.  Mass.  —  Com.  v. 
Brown,  147  Mass.  585,  18  N.  E.  587,  9 
Am.  St.  Eep.  736,  1  L.  R.  A.  620;  Com. 
V.  Thomas,  10  Gray  483.  Mich.  — Peo- 
ple V.  Sharp,  53  Mich.  523,  19  N.  W. 
168.  Neb.  — Haslip  v.  State,  10  Neb. 
590,  7  N.  W.  331.  N.  Y.  — Paige  v. 
People,  3  Abb.  Dec.  439,  6  Park.  Crim. 
683.  N.  C  — State  f.  Lane,  80  N.  C. 
407;  State  v.  Ballard,  6  N.  C.  186;  State 
V.  Street,  1  N.  C.  186,  1  Am.  Dec.  589. 
Ohio. —  May  v.  State,  14  Ohio  461,  45 
Am.  Dec.  548.  Tex.  —  Mee  v.  State,  23 
Tex.  App.  566,  5  S.  W.  243;  Hennessy 
V.  State,  23  Tex.  App.  340,  5  S.  W.  215. 
Vt.  — State  V.  Morton,  27  Vt.  310,  65 
Am.  Dec.  201.  W.  Va.  —  State  v.  Poin- 
dexter,  23  W.  Va.  805. 

71.  State  V.  Sharpless,  212  Mo.  176, 
111  S.  W.  69. 

[a]  Variance  as  to  Acknowledg- 
ment.—  A  deed  of  release  which  de- 
fendant was  charged  with  forging  was 
admitted  in  evidence  over  defendant's 
objection  that  it  was  variant  from  the 
one  alleged  in  that  it  had  an  acknowl- 
edgment on  the  back  and  that  the  in- 
formation, though  it  set  out  a  copy  of 
the  deed,  did  not  say  anything  about 
the  acknowledgment.  State  v.  Sharp- 
less,  212  Mo.  176,  111  S.  W.  69. 

72.  Com.  V.  Griffiths,  126  Mass.  252; 
Com.  V.  Thomas,  10  Grav  (Mass.)  483; 
State  V.  Carragin,  210  Mo.  351,  109  S. 
W.  553,  16  L.  R.  A.  (N.  S.)  561. 

[a]  Variance  as  to  Indorsement. 
An  information  for  forging  a  note  did 
not  allege  and  set  out  in  its  descrip- 
tion of  the  forged  instrument  the  in- 
dorsement of  the  defendant  thereon, 
but  the  note  offeree!  in  evidence  had 
the  indorsement  of  the  defendant  on  it. 
The    variance    was    held    not    material 
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checks,"  ordinances,"*  judicial  records,"  and  other  written  instruments. 

j.  Ownership   and    Possession.  —  (I.)  In  General. —  The    requirement 

that  allegations  descriptive  of  the  offense  must  be  established  as  alleged 

would  prevent  any  substantial  departure  in  the  evidence  from  allega- 


since  it  did  not  prejudice  the  defend- 
ant. State  V.  Carragin,  210  Mo.  351, 
109  S.  W.  553,  16  L.  E.  A.  (N.  S.)   561. 

[b]  A  charge  that  defendant  robbed 
prosecutor  of  a  promissory  note  is  not 
sustained  by  proof  that  he  robbed  him 
of  "money"  or  "so  many  dollars." 
Com.  V.  MeManiman,  15  Pa.  Co.  Ct.  495. 

[c]  Variance  as  to  description  of  a 
note  alleged  to  have  been  obtained  by 
false  pretenses.  People  i".  Eeed,  70  Cal. 
529,  11   Pae.  676. 

[d]  Proof  that  a  bank  bill  was 
forged  (1)  will  sustain  an  allegation 
that  a  promissory  note  was  forged. 
Com.  r.  Thomas,  10  Gray  (Mass.)  483. 
(2)  Proof  that  bank  bills  were  taken, 
sufficient  under  an  allegation  of  the 
taking  of  promissory  notes.  Com.  v. 
Ashton,  125  Mass.  384;  Com.  v.  Butts, 
124  Mass.  449. 

[e]  An  indictment  for  obtaining 
by  false  pretenses  a  note  alleged  to 
have  been  executed  by  the  person  de- 
frauded is  not  sustained  by  evidence 
showing  that  the  note  was  jointly  exe- 
cuted by  him  and  another.  People  f. 
Reed,  70  Cal.  529,  11  Pac.  676. 

73.  Melton  v.  State,  63  Tex.  Crim. 
573,  140  S.  W.  781;  Worsham  v.  State, 
56  Tex.  Crim.  253,  120  S.  W.  439. 

[a]  An  indictment  for  larceny  de- 
scribing the  property  as  a  check  in- 
dorsed and  delivered  by  a  certain 
named  person  is  not  sustained  by  proof 
of  the  stealing  of  a  check  indorsed  and 
delivered  by  a  person  other  than  the 
one  thus  named.  Ferguson  v.  State,  66 
Tex.  Crim.  518,  147  S.  W.  592. 

[b]  Variance  as  to  Payee  of  Check. 
An  indictment  for  embezzling  a  check 
alleged  the  eheck  to  be  payable  to 
"Henry  E.  Agar,  Secretary."  The 
check  introduced  in  evidence  was 
made  payable  to  "H.  E.  Agar.  Sec'y. " 
The  variance  was  held  not  sufficiently 
materia]  to  warrant  a  reversal.  Agar  v. 
State,  176  Ind.  234,  94  N.  E.  819. 

[c]  The  mere  form  of  the  check  is 
not  important  providing  it  meets  with 
the  statutory  definition  as:  "A  bill  of 
exchange  drawn  on  a  bank,  payable  on 
demand."  State  v.  Garland,  65  Wash. 
666,  118  Pac.  907. 
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[d]  The  identity  of  the  check  is  all 
that  the  proof  need  show  and  the  fact 
the  check  adduced  in  evidence  did  not 
correspond  exactly  with  the  one  plead- 
ed is  not  fatal.  Com.  v.  Warner,  173 
Mass.  541,  54  N.  E,  353. 

[ej  A  charge  of  larceny  of  a  check 
by  false  pretenses  is  sustained  by  proof 
of  a  certificate  of  deposit  properly  in- 
dorsed by  the  depositor.  State  v.  Gar- 
land, 65  Wash.  666,  118  Pac.  907. 

74.  Bouyer  v.  Enterprise,  4  Ala.  App. 
292,  59  So.  188. 

[a]  Where  the  charge  avers  the  ex- 
istence of  an  ordinance  (1)  which  the 
accused  is  alleged  to  have  violated,  the 
ordinance  offered  in  evidence  must  cor- 
respond with  the  averments  as  to  its 
nature  or  import  (Bouyer  v.  Enterprise, 
4  Ala.  App.  292,  59  So.  188;  s.  c.  4  Ala. 
App.  276,  58  So.  755),  and  (2)  the 
council  or  other  body  which  passed  it. 
Broadwater  v.  State,  10  Ga.  App.  458, 
73  S.  E.  691. 

[b]  Liquor  Ordinance.  —  Where  a 
criminal  complaint  alleged  the  viola- 
tion of  an  ordinance  of  the  city  of  E. 
against  selling,  giving  away  or  ex- 
changing intoxicating  liquors,  and  the 
ordinance  introduced  at  the  trial  con- 
tained no  such  prohibition,  there  was 
a  fatal  variance.  Bouyer  v.  Enterprise, 
4  Ala.  App.  292,  59  So.  188. 

[c]  Proof  that  an  ordinance  was 
passed  by  the  "town  council"  of  a 
municipal  corporation  will  support  an 
allegation  that  the  ordinance  in  ques- 
tion was  passed  by  the  "general  coun- 
cil" of  the  same  corporation;  where 
the  charter  provides  for  only  one  mu- 
nicipal body.  Broadwater  v.  State,  10 
Ga.  App.  458,  73  S.  E.  691. 

75.  State  v.  Waters,  144  Mo.  341,  46 
S.  W.  173. 

[a]  Date  of  Former  Conviction. 
A  material  variance  does  not  arise 
where  the  indictment  alleges  a  former 
conviction  on  a  certain  date,  and  the 
record  shows  it  on  a  different  date,  but 
at  the  same  term  and  in  the  same  court. 
State  V.  Waters,  144  Mo.  341,  46  S.  W. 
173. 
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tions  as  to  ownership  or  property  in  the  thing  essentially  involved  in 
the  crime, '°  even  though  the  ownership  may  have  been  unnecessarily 


76.  U.  S.  —  United  States  v.  Riley, 
74  Fed.  210.  Ala.  —  Williams  v.  State, 
177  Ala.  34,  58  So.  921,  Ann.  Cas. 
1915A,  584;  Robinson  v.  State,  84  Ala. 
434,  4  So.  774;  Ellis  v.  State,  76  Ala. 
90;  Lavender  v.  State,  60  Ala.  60;  Boles 
V.  State,  46  Ala.  204;  Parmer  v.  State, 
41  Ala.  416;  Martha  v.  State,  26  Ala. 
72;  Johnson  r.  State,  1  Ala.  App.  148, 
55  So.  268.  Ariz.  —  Lujan  v.  State,  16 
Ariz.  123,  141  Pac.  706;  Webb  v.  State, 
14  Ariz.  506,  131  Pac.  970;  Maxwell  v. 
Ter.,  10  Ariz.  1,  85  Pac.  116;  Martinez 
r.  Ter.,  5  Ariz.  55,  44  Pac.  1089.  Ark. 
McLemore  v.  State,  111  Ark.  457,  164 
S.  W.  119;  Monk  V.  State,  105  Ark.  12, 
150  S.  W.  133;  Wells  v.  State,  102  Ark. 
627,  145  S.  W.  531;  Wallace  v.  State,  99 
Ark.  92,  137  S.  W.  551;  Rvnes  f.  State, 
99  Ark.  121,  137  S.  W.  800;  Fletcher  v. 
State,  97  Ark.  1,  132  S.  W.  918;  Cook 
V.  State,  80  Ark.  495,  97  S.  W.  683; 
Merritt  v.  State,  73  Ark.  32,  83  S.  W. 
330;  McCowan  v.  State,  58  Ark.  17,  22 
S.  W.  955;  Blankenship  v.  State,  55 
Ark.  244,  18  S.  W.  54.  Cal.  —  People  v. 
Webber,  138  Cal.  145,  70  Pac.  1089. 
Colo. —  Roland  r.  People,  23  Colo.  283, 
47  Pac.  269;  Miller  v.  People,  13  Colo. 
166,  21  Pac.  1025.  Conn.  —  State  v. 
Lvon,  12  Conn.  487.  Del.  —  State  v. 
Williams,  6  Boyce  368,  lOO  Atl.  407; 
State  V.  Davenport,  2  Boyce  12,  77  Atl. 
967;  State  v.  Fitzpatrick,  9  Houst.  385, 
32  Atl.  1072;  State  r.  Bradley,  Houst. 
Cr.  Cas.  164.  Ga.  —  Hawkins  f.  State, 
95  Ga.  458,  20  S.  E.  217;  Berrv  r.  State, 
92  Ga.  47,  17  S.  E.  1006;  Martin  v. 
State,  17  Ga.  App.  612,  87  S.  E.  844; 
O'Neal  V.  State,  10  Ga.  App.  474,  73 
S.  E.  696;  Lindsey  v.  State,  9  Ga.  App. 
299,  70  S.  E.  1114;  Caswell  V.  State,  5 
Ga.  App.  483,  63  S.  E.  566.  Idaho. 
State  V.  Farris,  5  Idaho  666,  51  Pac. 
772;  People  v.  Frank,  1  Idaho  200.  111. 
People  V.  Csontos,  275  111.  402,  114  N, 
E.  123;  Lowell  r.  People,  229  111.  227, 
82  X.  E.  226;  Barnes  v.  People.  18  111. 
52,  65  Am.  Dec.  699.  Ind.  —  State  t'. 
Tillett,  173  Ind.  133,  89  N.  E.  589,  140 
Am.  St.  Rep.  246;  Edson  v.  State,  148 
Ind.  283,  47  N.  E.  625;  Bell  v.  State, 
46  Ind.  453;  Kinsr  v.  State,  44  Ind. 
285;  Stevens  v.  State,  44  Ind.  469;  Mar- 
cus r.  State,  26  Ind.  101;  Hogg  v. 
State,    3    Blackf.    326.     la.  —  State    v. 


Burns,  155  Iowa  488,  136  N.  W.  520. 
Kan.—  State  f.  Miller,  87  Kan.  454,  124 
Pac.  361.  Ky.  — McBride  v.  Com.,  13 
Bush  337;  Hensley  v.  Com.,  1  Bush  11, 
89  Am.  Dec.  604;  Byrant  v.  Com.,  24 
Ky.  L.  Rep.  447,  68  S.  W.  846.  La. 
State  f.  Robinson,  35  La.  Ann.  964. 
Me.  —  State  v.  Somerville,  21  Me.  14, 
38  Am.  Dec.  248;  State  v.  Furlong,  19 
Me.  225.  Mass.  —  Com.  v.  Billings,  167 
Mass.  283,  45  N.  E.  910;  Com.  v.  Sul- 
livan, 104  Mass.  552;  Com.  v.  Morse, 
14  Mass.  217;  Com.  v.  Trimmer,  1  Mass. 
476;  Com.  r.  Wade,  17  Pick.  395;  Com. 
r.  O'Hara,  10  Gray  469.  Miss.  —  Hamp- 
ton V.  State,  99  Miss.  176,  54  So.  722; 
James  v.  State,  77  Miss.  370,  26  So. 
929,  78  Am.  St.  Rep.  527;  McDowell  v. 
State,  68  Miss.  348,  8  So.  508;  Morrfs  v. 
State,  8  So.  295.  Mo.  —  State  t\  Laek- 
ev,  230  Mo.  707,  132  S.  W.  602;  State 
V.  Goforth,  136  Mo.  Ill,  37  S.  W.  801; 
State  V.  Lawler,  130  Mo.  366,  32  S.  W. 
979,  51  Am.  St.  Rep.  575;  State  v.  Nel- 
son, 101  Mo.  477,  14  S.  W.  718,  10  L. 
R.  A.  39;  State  v.  Roswell,  153  Mo. 
App.  338,  133  S.  W.  99.  Mont. —  State 
r.  Booth,  46  Mont.  334,  127  Pac.  1017; 
State  V.  Moxlev,  41  Mont.  402,  110  Pac. 
83.  Neb.  — Sharp  v.  State,  61  Neb.  187, 
85  N.  W.  38.  N.  H.  — State  r.  Ellison, 
58  N.  H.  325;  State  v.  McCoy,  14  N.  H. 
364.  N.  J.  — Adams  v.  State,  45  N.  J. 
L.  448;  State  v.  Fish,  27  N.  J.  L.  323. 
N.  Y,  — McGary  v.  People,  45  N.  Y. 
153;  Norton  v.  People,  8  Cow.  137; 
People  V.  Gates,  15  Wend.  159.  N.  C. 
State  r.  Burgess,  74  N.  C.  272;  State  v. 
Bell,  65  N.  C.  313.  Okla.  —  Bayless  v. 
State,  9  Okla.  Crim.  27,  130  Pac.  520; 
Spencer  v.  State,  5  Okla.  Crim.  7,  113 
Pac.  224;  Martin  v.  Ter.,  4  Okla.  105, 
43  Pac.  1067.  Ore. —  State  v.  Wilson, 
6  Ore.  428.  R.  I.  — State  v.  McCarthy, 
17  R.  L  370,  22  Atl.  282.  S.  C  — State 
V.  Washington,  15  Rich.  L.  39;  State  v. 
Owens,  10  Rich.  L.  169;  State  v.  Lon- 
don, 3  S.  C.  230;  State  v.  Ryan,  4  Mc- 
Cord  16,  17  Am.  Dee.  702.  Tenn. 
Brooks  V.  State,  5  Baxt.  607.  Tex. 
Pilgrim  v.  State,  68  Tex.  Crim.  175,  150 
S.  W,  1170;  Hogg  V.  State,  66  Tex. 
Crim.  252,  146  S.  W.  195;  Hatfield  V. 
State,  66  Tex.  Crim,  338,  147  S.  W.  236; 
Pinckard  v.  State,  62  Tex.  Crim.  602, 
138  S.  W.  601;  Bryan  r.  State,  54  Tex. 

Vol.  XXV 


604 


VARIANCE  AND  FAILURE  OF  PROOF 


alleged."  It  is  necessary,  in  accordance  with  the  rule,  to  conform  the 
evidence  to  allegations  of  ownership  of  property  averred  to  have  been 
unlawfully  hurned,^^  or  burglarized/^  or  embezzled,^^  or  stolen,^^  or 
received  after  having  been  stolen,^^  qj.  swindled  or  obtained  by  false 
pretenses,^^  or  otherwise  involved  in  the  crime  charged. 


Crim.  59,  111  S.  W.  1035;  'Williams  v. 
State,  49  Tex.  Crim.  105,  90  S.  W.  876; 
Daggett  V.  State,  39  Tex.  Crim.  5,  44 
S.  W.  148;  Ganoway  v.  State  (Tex. 
Crim.),  21  S.  W.  46;  Brown  t\  State,  35 
Tex.  691;  McLaurine  v.  State,  28  Tex. 
App.  530,  13  S.  W.  992;  Darnell  v. 
State,  6  Tex.  App.  482;  Collier  v.  State, 
4  Tex.  App.  12;  Eose  v.  State,  1  Tex. 
App:  400.  Va.  —  Hughes  v.  Com.,  17 
Gratt.  (58  Va.)  565,  94  Am.  Dec.  498; 
Jones  V.  Com.,  17  Gratt.  (58  Va.)  563. 
W.  Va.  — State  v.  Hill,  48  W.  Va.  132, 
35  S.  E.  831;  State  v.  Heaton,  23  W. 
Va.  773.  Wis.  —  Jactson  v.  State,  55 
Wis.  589,  13  N.  W.  448:  Carter  v.  State, 
20  Wis.  647. 

[a]  "The  ownership  of  the  prop- 
erty said  to  have  been  stolen  is  de- 
scriptire  of  the  offense,  and  as  such 
must  be  proved  as  laid  in  the  indict- 
ment, unless  it  be  in  the  case  of  an 
immaterial  variance  under  our  stat- 
ute." State  i:  Eoswell,  153  Mo  App. 
338,  133  S.  W.  99. 

[b]  Where  the  defendant  suffered 
no  prejudice  thereby,  variance  as  to 
ownership  held  immaterial.  State  v. 
Lackey,  230  Mo.  707,  132  S.  W.  602; 
State  V.  Nelson,  101  Mo.  477,  14  S.  W. 
718,  10  L.  E.  A.  39. 

[c]  An  allegation  of  ownership  in 
a  corporation  is  established  by  proof  of 
ownership  in  a  corporation  de  facto. 
Ariz. —  Webb  v.  State,  14  Ariz.  506,  131 
Pac.  970.  Ind.  —  Smith  v.  State,  28 
Ind.  321.  La.  — State  v.  Collens,  37  La. 
Ann.  607.  Mo.  —  State  v.  Henschel,  250 
Mo.  263,  157  S.  W.  311;  State  v.  Clark, 
223  Mo.  48,  122  S.  W.  665;'  State  v. 
Jones,  168  Mo.  398,  68  S.  W.  566.  Neb. 
Sharp  v.  State,  61  Neb.  187,  85  N.  W. 
38;  Braithwaite  v.  State,  28  Neb.  832, 
45  N.  W.  247.  Ore.  — State  v.  Adler, 
71  Ore.  70,  142  Pac.  344.  See  also  supra, 
III,  B,  4,  h. 

[d]  Ownership  Shown  To  Be  in 
Wife.  —  Proof  that  the  owner  of  the 
house  burned  was  the  defendant's 
wife's  will,  under  the  statutory  defini- 
tion of  arson,  support  an  allegation  that 
the  defendant  wilfully  set  fire  to  the 
house   of   another.      Williams  v.    State, 
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177    Ala.    34,    58    So.   921,   Ann.    Cas. 
1915A,  584. 

77.  See  supra,  in,  B,  3,  b,  (V),  (B). 

78.  See  3  Standard  Proc.  26. 

79.  See  4  Standard  Proc.  606. 

80.  Ala.  —  Gady  v.  State,  83  Ala.  51, 
3  So.  429;  Washington  v.  State,  72  Ala. 
272.  Ark.  — Wallis  v.  State,  54  Ark. 
611,  16  S.  W.  821.  Ga.  — Eucker  v. 
State,  95  Ga.  465,  20  S.  E.  269;  Mc- 
Crary  v.  State,  81  Ga.  334,  6  S.  E.  588; 
Carter  v.  State,  53  Ga.  326.  Ill,  — Ker 
r.  People,  110  111.  627,  51  Am.  Eep.  706. 
Me.  —  State  f.  Hinckley,  38  Me.  21. 
Mass. —  Com.  v.  Logue,  160  Mass.  551, 
36  N.  E.  475;  Com.  v.  O'Keefe,  121 
Mass.  59.  Minn.  —  State  v.  Brame,  61 
Minn.  101,  63  N.  W.  250.  Miss. 
Hampton  v.  State,  99  Miss.  176,  54  So. 
722.  Mo.  — State  v.  Hays,  78  Mo.  600; 
State  V.  Heath,  8  Mo.  App.  99.  Ohio. 
Calkins  v.  State,  18  Ohio  St.  366,  98 
Am.  Dee.  121,  Ore.  —  State  v.  Morgan, 
28  Ore.  578,  42  Pac.  128.  Tex.  — Block 
V.  State,  44  Tex.  620;  Eiley  v.  State, 
32  Tex.  763;  Leonard  v.  State,  7  Tex, 
App.  417. 

[a]  "The  'American  Express  Com- 
pany, a  corporation,'  is  a  materially 
different  concern  from  the  'American 
Express  Company,  a  partnership'  and 
an  indictment  for  embezzling  the 
.funds  of  one  cannot  be  sustained  by 
proof  that  the  funds  belong  to  the 
other."  Hampton  v.  State,  99  Miss. 
176,  54  So.  722. 

81.  See  18  Standard  Proc.  760. 

82.  Mass.  —  Com.  v.  Billings,  167 
Mass.  283,  45  N.  E.  910.  Mont.  — State 
V.  Moxley,  41  Mont.  402,  110  Pac.  83, 
Tex, —  Hogg  V.  State,  66  Tex.  Crim. 
252,  146  S.  W.  195. 

[a]  Where  ownership  is  charged 
jointly  in  several  persons  it  is  not  sus- 
tained by  proof  of  ownership  in  one. 
State  V.  Moxley,  41  Mont.  402,  110  Pac. 
83. 

83.  O'Neal  v.  State,  10  Ga.  App. 
474,  73  S.  E.  696;  Caswell  t:  State,  5 
Ga.  App.  483,  63  S,  E.  566;  Pilgrim  v. 
State,  68  Tex.  Crim.  175,  150  S.  W. 
1170. 

[a]    Ownership  in  One  Person  Wher& 
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(II.)  Where  Offense  Concerns  Possession  or  Enjoyment.  —  Ownership  o  r 
property  in  respect  to  offenses  which  are  not  directly  against  the  title, 
such  as  larceny  and  kindred  offenses,  means  actual  occupancy  or  pos- 
session,®* consequently  in  such  cases  an  allegation  of  property  in  a 
certain  named  person  does  not  require  proof  of  absolute  ownership  in 
such  person,®^  it  being  sufficient  to  prove  that  the  designated  person 


it  Is  Alleged  in  Eight.  —  Upon  an  in- 
dictment charging  accused  with  swind- 
ling a  life  insurance  policy  or  certifi- 
cate from  eight  certain  persons  named, 
and  that  they  were  the  owners  and  had 
possession  of  the  certificate  or  policy, 
proof  that  the  ownership  and  posses- 
sion was  in  one  of  the  persons  onh'^,  con- 
stitutes a  fatal  variance.  Pilgrim  v. 
State,  68  Tex.  Grim.  175,  150  S.  W. 
1170. 

[b]  Principal  and.  Agent.  —  Proof 
that  the  bank  of  which  H.  was  assistant 
cashier  was  cheated  and  defrauded  out 
of  money  by  the  presentation  of  a  bad 
check  to  H.  as  such  assistant  cashier 
will  not  support  an  allegation  that  H. 
was  cheated  and  defrauded.  O'Neal  v. 
State,  10  Ga.  App.  474,  73  S.  E.  696. 

[c]  Conspiracy  To  Cheat  and  De- 
fraud.—  ' '  The  rule  has  been  long  estab- 
lished that  under  an  indictment  for 
larceny  a  variance  between  the  proof 
and  the  allegations  of  the  indictment 
as  to  the  ownership  of  the  property  is 
fatal.  The  rule  appears  to  be  the  same 
in  prosecutions  for  conspiracy  to  cheat 
and  defraud."  Lowell  v.  People,  229 
111.  227,  82  N.  E.  226. 

84.  State  v.  Davenport,  2  Boyce 
(Del.)  12,  77  Atl.  967;  Lindsey  v. 
State,  9  Ga.  App.  299,  70  S.  E.  1114. 

85.  Del.  —  State  v.  Davenport,  2 
Boyce  12,  77  Atl.  967;  State  v.  Jack- 
son, Houst.  Cr.  Cas.  561.  Fla.  —  Ken- 
nedy V.  State,  31  Fla.  428,  12  So.  858. 
Ga.  —  Bernhard  v.  State,  76  Ga.  613; 
Lindsey  v.  State,  9  Ga.  App.  299,  70  S. 
E.  1114.  Idaho.  —  People  v.  Frank,  1 
Idaho  200.  111.  — Barnes  V.  People,  18 
111.  52,  65  Am.  Dee.  699.  Ind.  —  Mar- 
cus V.  State,  26  Ind.  101.  la.  — State 
V.  Cunningham,  21  Iowa  433.  Ky. 
Bryant  v.  Com.,  24  Ky.  L.  Rep.  447,  68 
S.  W.  846.  Me.  — State  v.  Pettis,  63 
Me.  124;  State  r.  Grant,  22  Me.  171; 
State  f.  Somerville,  21  Me.  14,  38  Am. 
Dec.  248.  Mass.  —  Com.  f.  Butts,  124 
Mass.  449;  Com.  v.  McLaughlin,  103 
Mass.  435;  Com.  v.  O'Brien,  12  Allen 
183;  Com.  v.  Arrance,  5  Allen  517. 
Mo.  —  State    v.   Lackey,    230    Mo.    707, 


132  S.  W.  602;  State  v.  Riley,  TOO  Mo. 
493,  13  S.  W.  1063;  State  v.  Roswell, 
153  Mo.  App.  338,  133  S.  W.  99.  Mont. 
State  r.  Booth,  46  Mont.  334,  127  Pac. 
1017.  N.  Y.  — People  v.  Smith,  1  Park. 
Crim.  329.  Nev.  — State  r.  Nelson,  11 
Nev.  334.  N.  C  — State  v.  Allen,  103 
N.  C.  433,  9  S.  E.  626;  State  v.  Bur- 
gess, 74  N.  C.  272;  State  v.  Bell,  65  N. 
C.  313.  Okla.  — Martin  v.  Ter.,  4  Okla. 
105,  43  Pac.  1067.  S  O.  —  State  v. 
White,  34  S.  C.  59,  12  S.  E.  661,  27  Am. 
St.  Rep.  783;  State  v.  Jarcke,  Riley 
296.  Tenn.  —  State  v.  Connor,  5  Coldw. 
311;  Yates  v.  State,  10  Yerg.  549.  Tex. 
Lane  v.  State,  69  Tex.  Crim.  65,  152 
S.  W.  897;  Coleburn  v.  State,  61  Tex. 
Crim.  26,  133  S.  W.  882;  Leach  v. 
State,  46  Tex.  Crim.  507,  81  S.  W.  733; 
Kersh  v.  State,  45  Tex.  Crim.  451,  77 
S.  W.  790;  Dignowitty  v.  State,  17  Tex. 
521,  67  Am.  Dec.  670;  Clark  v.  State, 
26  Tex.  App.  486,  9  S.  W.  767;  Mat- 
thews V.  State,  9  Tex.  App.  138;  Bag- 
lev  V.  State,  3  Tex.  App.  163.  Vt. 
State  f.  Casavant,  64  Vt.  405,  23  Atl. 
636. 

[a]  The  ownership  proved  may  be 
either  general  or  special,  and  the  pos- 
session of  such  owner  may  be  actual 
or  constructive.  If  the  property  stolen 
is  in  the  actual  possession  of  a  person 
other  than  the  general  owner,  the  latter 
has  a  constructive  possession  and  the 
ownership  in  such  case  may  be  proper- 
ly alleged  and  proven  either  in  the  spe- 
cial owner  having  the  actual  posses- 
sion, or  in  the  general  owner  having 
constructive  possession  by  reason  of 
such  ownership.  State  V.  Lackey,  230 
Mo.    707,   132    S.   W.   602. 

[b]  "Burglary  is  not  an  offense 
against  the  fee  title  of  the  realty.  It 
is  an  offense  against  the  security  of  its 
occupancy  or  habitancy.  In  an  indict- 
ment for  burglary,  'ownership  means 
any  possession  which  is  rightful  as 
against  the  burglar.'  "  State  v.  Burns, 
155  Iowa  488,  136  N.  W.  520.  To  same 
effect,  State  v.  Davenport,  2  Boyce 
(Del.)  12,  77  Atl.  967;  Spencer  V.  State, 
5  Okla.  Crim.  7,  113  Pac.  224. 
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was  in  control  and  (3ccupancy,*®  as  that  he  had  a  special  or  qualified 
ownersliip,®^  or  held  the  property  in  trust.'* 

(III.)  Joint  and  Several  Ownership.  —  Where  in  charging  offenses  in  re- 
lation to  property,  ownership  is  laid  in  several  jointly,  proof  that  the 
property  was  owned  by  one  of  the  persons  constitutes  a  material  vari- 
ance,*® and  when  the  ownership  is  laid  in  one,  it  has  been  held  a  mater- 
ial variance  to  prove  that  the  property  in  question  was  in  fact  owned 
by  that  person  and  others  jointly.®"    Under  the  more  liberal  principles 


86.  Ala.  —  Johnson  v.  State,  1  Ala. 
App.  148,  151,  55  So.  268,  445.  la. 
State  V.  Burns,  155  Iowa  488,  136  N.  W. 
520.  Me.  — State  v.  Whittier,  21  Me. 
341^  38  Am.  Dee.  272.  Mass.  — Com.  v. 
Blanchette,  157  Mass.  486,  32  N.  E. 
658.  Tex. —  Lane  v.  State,  69  Tex. 
Crim.  65,  152  S.  W.  897. 

[a]  "An  indictment  for  the  statu- 
tory offense  must  aver  the  ownership 
of  the  house  or  other  property  which 
was  burned  or  set  fire  to;  but  the  own- 
ership to  be  proved  relates  to  the  actu- 
al occupancy,  the  dominion  in  fact  over 
the  thing,  not  to  the  nature  of  the 
estate  or  claim  of  the  occupant."  John- 
son V.  State,  1  Ala.  App.  148,  55  So. 
268. 

fb]  A  charge  of  burglarizing  a  ware- 
house the  property  of  H.  is  sustained 
by  proof  that  H.  was  in  exclusive  con- 
trol and  occupancy  of  the  property,  but 
that  the  title  thereto  was  in  another. 
State  V.  Burns,  155  Iowa  488,  136  N.  W, 
520. 

[e]  Property  In  Exclusire  Possession 
of  Husband. — Where  an  indictment  for 
burglary  charges  taking  of  A.'s  prop- 
erty, and  the  proof  shows  that  the  prop- 
erty in  question  was  given  by  A  to  his 
wife  but  was  in  his  exclusive  posses- 
sion, there  is  no  variance  since  the  ex- 
clusive possession  of  A.  wag  sufficient 
for  ownership  to  be  laid  in  him.  Monk 
V.  State,  105  Ark.  12,  150  S.  W.  133. 

[d]  Possession  in  Tenant.  —  Since  an 
averment  that  the  defendant  wilfully 
set  fire  to  the  building  of  a  certain 
named  person  imports,  not  necessarily 
that  the  fee  was  in  such  person  but 
that  the  building  was  his  to  occupy, 
that  the  possession  was  his,  without  re- 
gard to  the  questions  as  to  how  he  ac- 
quired the  possession  or  whether  he 
holds  under  another,  it  follows,  that 
proof  showing  that  the  possession  was 
in  another  than  the  person  named,  who, 
as  a  tenant  of  such  named  person,  held 
it    to    occupy     and   use,     constitutes   a 
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material  variance.     Johnson  v.  State,  1 
Ala.  App.  148,  55  So.  268. 

87.  State  v.  Davenport,  2  Boyce 
(Del.)  12,  77  Atl.  967;  Brvant  v.  Com., 
24  Ky.  L.  Rep.  447,  68  S.  W.  846. 

[a]  Proof  of  Special  Ownership. 
Where  the  indictment  alleges  that  the 
goods  were  the  property  of  a  certain 
named  railroad,  it  is  sufficient  to  prove 
that  the  goods  were  in  the  possession 
of  the  company  as  a  common  carrier. 
State  V.  Davenport,  2  Boyce  (Del.)  12, 
77  Atl.   967. 

88.  Leach  v.  State,  46  Tex.  Crim. 
507,  81  S.  W.  733. 

89.  Mont.  —  State  v.  Moxley,  41 
Alont.  402,  110  Pac.  83.  N.  M.  —  Ter. 
V.  Ortiz,  8  N.  M.  220,  42  Pac.  6,1.  N.  O. 
State  r.  Hill,  79  N.  C.  656. 

[a]  A  charge  of  receiving  stolen 
property  laid  the  ownership  of  the 
articles  stolen  in  three  persons  jointly. 
The  evidence  showed  that  all  the  art- 
icles in  question  save  two  belonged  to 
one  of  the  persons  named,  and  that 
each  of  the  other  named  persons  owned 
one  of  the  two  articles  thus  excepted. 
The  variance  was  held  fatal.  State  v. 
Moxley,  41  Mont.  402,  110  Pac.  83. 

90.  State  r.  Burgess,  74  N.  C.  272; 
Chappie  V.  State,  124  Tenn.  105,  135  S. 
W.  321. 

[a]  Rule  Applied  to  Ownership  of 
Stolen  Property.  —  State  v.  Burgess, 
74  N.   C.  272. 

[b]  Ownership  of  House  Burglarized. 
Where  the  common  law  rule  prevails, 
a  fatal  variance  exists  between  an  al- 
legation that  the  house  burglarized  be- 
longs to  a  certain  person  named  and 
proof  that  it  belongs  to  him  and  others. 
Chappie  V.  State,  124  Tenn.  105,  135 
S.  W.  321. 

[c]  Proof  of  joint  ownership  by  hus- 
band and  wife  will  not  sustain  an  al- 
legation of  ownership  by  a  married  wo- 
man. Eauguth  V.  People,  186  HI.  93, 
57  N.  E.  832. 
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of  the  statutes  as  to  pleading  and  proof  in  criminal  cases,  this  latter 
rule  would  not  obtain,^^  and  it  would  be  sufficient,  where  property  is 
owned  in  common  or  jointly  by  two  or  more  persons,  to  allege  and 
prove  the  ownership  in  all  or  either  of  them.®^  Where  ownership  may 
be  laid  in  either  husband  or  wife,  there  is  no  material  variance  between 
an  indictment  alleging  the  property  to  belong  to  the  husband  and 
proof  showing  it  to  belong  to  the  wife's  separate  estate.^^ 

k.  Manner  and  Means  of  Committing  the  Offense.  —  In  General. — 
Allegations  descriptive  of  the  manner  and  means  of  committing  the 
offense  require  substantial  proof  only  where  they  identify  the  offense 
itself,^*  and  not  where  they  constitute  mere  surplusage  the  failure  to 


91.  State  V.  Miller,  87  Kan.  454, 
124  Pac.  361;  Hatfield  v.  State,  66 
Tex.  Crim.  338,  147  S.  W.  236;  Davis 
t'.  State,  63  Tex.  Crim.  453,  140  S.  W. 
349. 

92.  Ala.  — Payne  v.  State,  140  Ala. 
148,  37  So.  74;  White  v.  State,  12  Ala. 
App.  160,  68  So.  521.  Del.  — State  v. 
Williams,  6  Boyce  368,  100  Atl.  407; 
State  V.  Dredden,  1  Marv.  522,  41  Atl. 
925.  Tex.  —  Lane  v.  State,  69  Tex. 
Crim.  65,  152  S.  W.  897;  Whorton  V. 
State,  68  Tex.  Crim.  187,  151  S.  W. 
300;  Davis  v.  State,  63  Tex.  Crim.  453, 
140  S.  W.  349;  Coatea  v.  State,  31  Tex. 
Crim.  257,  20  S.  W.  585;  Samora  v. 
State,  4  Tex.  App.  508. 

[a]  An  indictment  alleged  that  the 
house  burglarized  belonged  to  J.  F. 
Elam  while  the  proof  showed  it  was 
the  store  of  J.  F.  Elam  &  Son.  There 
was  no  variance.  Whorton  v.  State,  68 
Tex.   Crim.  187,  151  S.  W.  300. 

[b]  Ownership  in  Partnership. — 
Where  the  indictment  or  information 
alleges  ownership  in  one  of  the  parties 
of  a  partnership  and  the  proof  shows 
that  it  belonged  to  the  partnership,  of 
which  he  is  a  partner,  there  is  no  vari- 
ance. Ala.  —  Taylor  i\  State,  15  Ala. 
App.  72,  72  So.  557.  Term.  —  Chappie 
V.  State,  124  Tenn.  105,  135  S.  W.  321. 
Tex. —  Hatfield  v.  State.  66  Tex.  Crim. 
338,  147  S.  W.  236;  Davis  r.  State,  63 
Tex.  Crim.  453,  140  S.  W,  349;  Coates 
V.  State,  31  Tex.  Crim.  257,  20  S.  W. 
585. 

93.  Eobinson  v.  State,  84  Ala.  434,  4 
So.  774;  Lane  f.  State,  69  Tex.  Crim. 
65,  152  S.  W.  897. 

[a]  Joint  Ownership  of  Stolen  Hogs. 
Where  an  information  for  stealing 
hogs  alleged  ownership  of  the  hogs  in 
W.,  it  is  suflicient  if  the  evidence  tends 
to  show  that  they  were  owned  by  W. 


and  his  wife.     Clark  v.  State,  102  Neb. 
728,  169  N.   W.  271. 

[b]  Between  an  allegation  of  steal- 
ing "from  the  premises  of  one  Qua 
Weigand"  and  proof  that  the  title  wag 
in  his  wife  there  is  not  such  variance 
as  is  material  to  the  merits  of  the  case 
or  prejudicial  to  the  defendant.  Clark 
17.  State,  102  Neb.  728,  169  N.  W.  271. 

[c]  An  indictment  charging  larceny 
of  the  husband's  property  is  supported 
by  proof  of  larceny  of  property  belong- 
ing to  the  wife's  statutory  estate.  Rob- 
inson V.  State,  84  Ala.  434,  4  So.   774. 

[d]  An  indictment  charging  theft 
of  the  wife's  money  is  not  variant 
from  proof  that  the  property  was  com- 
munity property  of  which  she  had  pos- 
session, charge  and  control  at  the 
time.  Lane  v.  State,  69  Tex.  Crim.  65, 
152  S.   W.  897. 

94.  Ala.  —  Huckabee  v.  State,  159 
Ala.  45,  48  So.  796.  Ga.  — Southern 
Express  Co.  f.  State  (Ga.  App.),  97 
S.  E.  550;  Bone  v.  State,  11  Ga.  App. 
128,  74  S.  E.  852;  Caswell  v.  State,  5 
Ga.  App.  483,  63  S.  E.  566.  111.— Koser 
V.  People,  224  111.  201,  79  N.  E.  615. 
Ky.  —  Helmerking  x.  Com.,  100  Kv.  74, 
37  S.  W.  264.  La.  — State  v.  Braxton, 
47  La.  Ann.  158,  16  So.  745.  Mont. 
State  17.  Radmilovich,  40  Mont.  93,  105 
Pac.  91.  Neb.  —  Morrison  f.  State,  88 
Neb.  682,  130  N.  W.  293.  Ohio.— Knapp 
t'.  State,  25  Ohio  C.  C.  571.  Okla. 
James  v.  State,  4  Okla.  Crim.  587,  112 
Pac.  944,  34  L.  R.  A.  (N.  S.)  515;  El- 
liott V.  State,  4  Okla.  Crim.  224,  111 
Pac.  820.  Tex.  —  Arbetter  r.  State,  79 
Tex.  Crim.  487,  186  S.  W.  769;  Snod- 
grass  r.  State,  61  Tex.  Crim.  654,  136  S. 
W.  57;  Arredondo  v.  State,  68  Tex. 
Crim.  145,  124  S.  W.  930;  Jones  t7. 
State  (Tex.  Crim.),  62  S.  W.  758;  Her- 
aid  V.  State,  37  Tex.  Crim.  409,  35  S.  W. 
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prove  which  in  no  wise  prejudices  the  defendant.^^  Allegations  of 
statutory  offenses,  which  may  be  committed  in  several  ways,  are  sus- 
tained by  proof  of  any.  one  of  the  several  ways  alleged,®®  but  proof  that 
the  offense  was  committed  in  a  way  not  alleged,  constitutes  a  fatal 
variance.®^  Failure  to  prove  as  alleged  the  weapons  or  instruments 
used,  though  ordinarily  immaterial,"  may  be  fatal  where  prejudice  to 


670;  McGrew  v.  State,  19  Tex.  App. 
302;  Hilliard  v.  State,  17  Tex.  App.  210; 
Parsons  v.  State,  9  Tex.  App.  204;  Ter- 
guson  V.  State,  4  Tex.  App.  156.  W. 
Va.  —State  v.  Gibson,  67  W.  Va.  548, 
68  S.  E.  295,  28  L.  K.  A.  (N.  S.)  965; 
State  V,  Meadows,  18  W.  Va.  658. 

[a]  Use  of  Explosives  in  Burglary. 
Upon  an  information  which  charges 
burglary  with  the  use  of  explosives  and 
that  .nitroglycerine  was  the  explosive 
used,  it  is  necessary  to  prove  the  use 
of  explosives.  Morrison  v.  State,  88 
Neb.  682,  130  N.  W.  293. 

Gaming.  —  Variance  as  to  the  partic- 
ular game  played,  see  10  Standaed 
Proc.   358. 

[b]  Iiibel.  —  The  particular  words 
used  must  be  proved.  Lemmer  V.  The 
Tribune,  50  Mont.  559,  148  Pac.  338; 
Smith  V.  Gillis,  51  Okla.  134,  151  Pac. 
869. 

[c]  Sale  or  Gift  of  Liquor.  —  An  in- 
dictment or  information  charging  the 
accused  with  selling  or  otherwise  dis- 
posing of  intoxicating  liquors  contrary 
to  law  is  supported  by  proof  of  a  gift 
of  such  liquors.  Eoden  v.  State,  3  Ala. 
App.  202,  58  So.  72. 

95.  Del.  — State  v.  Bell,  5  Penne. 
192,  62  Atl.  147.  Ga.  — Varner  r.  State, 
6  Ga.  App.  785,  65  S.  E.  841.  lU. 
People  17.  Lukoszus,  242  111.  101,  89  N. 
E.  749. 

96.  State  v.  Tyre,  6  Penne.  (Del.) 
343,  67  Atl.  199;  Cole  f.  State,  15  Okla. 
Grim.  361,  177  Pac.  129. 

[a]  In  charging  the  crime  of  harbor- 
ing fugitives  from  justice,  the  informa- 
tion set  out  in  the  conjunctive  the 
several  prohibited  acts  of  lodging,  as- 
sisting, concealing,  etc.  Proof  of  either 
one  of  the  named  acts  was  held  sufl5- 
cient.  Cole  v.  State,  15  Okla.  Crim.  361, 
177  Pac.  129. 

97.  Com.  V.  Tobias,  141  Mass.  129, 
6  N.  E.  217;  State  v.  Hakon,  21  N.  D. 
133,   129   N.   W.   234. 

[a]  Poisoning  Animals.  —  Where 
two  independent  ways  by  which  the  of- 
fense of  maliciously  poisoning  animals 
are  enumerated  in   the   statute,  an  al- 
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legation  that  the  crime  was  done  in 
one  of  the  ways  is  not  sustained  by 
proof  of  its  commission  in  the  other 
way.  State  v.  Hakon,  21  N.  D.  133,, 
129  N.  W.  234. 

[b]  Breach  of  Peace  by  Use  of 
Language. —  (1)  Where  the  statute 
makes  it  a  breach  of  the  peace  to  enter 
a  house  and  therein  use  loud  and  voci- 
ferous language,  or  swear  and  curse, 
eo  as  to  disturb  the  inhabitants  of  the 
house  and  the  information  under  such 
statute  charged  accused  with  having 
used  loud  and  vociferous,  vulgar,  ob- 
scene and  indecent  language,  evidence 
that  he  swore  and  cursed  constituted  a 
fatal  variance.  Snodgrasa  v.  State,  61 
Tex.  Crim.  654,  136  S.  W.  57.  (2)  And 
proof  that  defendant  "whooped  and 
yelled"  does  not  support  an  allegation 
of  using  "loud  and  vociferous  lan- 
guage." Lockett  V.  State,  50  Tex. 
Crim.  590,  99  S.  W.  1010. 

98.  Ala.  — Taylor  v.  State,  148  Ala. 
565,  42  So.  997;  Jones  V.  State,  137 
Ala.  12,  34  So.  681.  Ark.  —  Mav  v. 
State,  110  Ark.  432,  162  S.  W.  43.  "CaL 
People  V.  Mclnerney,  30  Cal.  App.  283, 
158  Pac.  128.  Colo.  —  Dougherty  v. 
People,  1  Colo.  514.  D.  C.  —  Hamilton 
V.  United  States,  26  App.  Cas.  382.  Fla. 
Drummer  v.  State,  45  Fla.  17,  33  So. 
1008.  lU.  — Scott  V.  People,  141  HI. 
195,  30  N.  E.  329.  Kan.  — State  v. 
Sills,  85  Kan.  830,  118  Pac.  867.  Me. 
State  V.  Smith,  32  Me.  369,  54  Am.  Dec. 
578.  Mass.  —  Com.  v.  Snow,  116  Mass. 
47;  Com.  v.  White,  110  Mass.  407; 
Com.  V.  Burke,  14  Gray  100.  Mo. 
State  V.  Webb,  254  Mo.  414,  162  S.  W. 
622;  State  r.  Harris,  209  Mo.  423,  108 
S.  W.  28.  N.  H.  — State  v.  Bean,  36 
N.  H.  122.  N.  C  — State  v.  Phillips, 
104  N.  C.  786,  10  S.  E.  463.  Tex. 
Shelton  v.  State,  50  Tex,  Crim.  627,  100 
.S.  W.  955;  Moore  v.  State,  37  Tex. 
Crim.   590,   99   S.   W.   lOl'O. 

[a]  Variance  as  to  the  weapon  with 
which  an  assault  was  committed  has 
been  held  immaterial.  Ala.  —  Eaton  v. 
State,  8  Ala.  App.  136,  63  So.  41.  Ark. 
May  V.  State,  110  Ark.  432,  162  S.  W. 
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defendant  results.^^  The  rule  in  respect  to  proving  matters  alleged 
as  unknown^  applies  to  allegations  as  to  the  instrument  or  weapon  used 
to  commit  the  criminal  act.^ 

5.  Particular  Offenses.  —  a.  Offenses  Against  Property.  —  The  obli- 
gation resting  upon  the  prosecution  to  establish  the  essential  elements 
of  the  offense  and  to  conform  its  proof  to  the  allegations  has  been  en- 
forced in  regard  to  offenses  against  property,  including  larceny,^  rob- 
bery,* forgery,^  obtaining  property  by  false  pretenses,*'  receiving  stolen 


43.  Cal.  —  People  v.  Mclnerney,  30 
Cal.  App.  283,  158  Pac.  128.  Pla. 
Drummer  v.  State,  45  Fla.  17,  33  So. 
1008.  Ind.  Ter.  —  Brown  i".  United 
States,  2  Ind.  Ter.  582,  52  S.  W.  56. 
Ky.  —  Willis  v.  Com.,  20  Ky.  L.  Rep. 
368,  46  S.  W.  699.  Mo.  —  State  v.  Har- 
ris, 209  Mo.  423,  108  S.  W.  28.  Tex. 
Shelton  v.  State,  50  Tex.  Crim.  627,  100 
S.  W.  955;  Brown  v.  State,  43  Tex. 
Crim.  293,  65  S.  W.  529;  Medina  V. 
State  (Tex.  Crim.),  49  S.  W.  380. 

[b]  Preventing  Attendance  of  Wit- 
ness. —  In  a  prosecution  for  inducing 
a  witness  to  absent  himself  from  a 
trial,  proof  that  the  witness  consented 
to  be  taken  away  is  not  materially  var- 
iant from  a  charge  that  the  result  was 
accomplished  by  abducting  and  carry- 
ing away  the  witness.  State  v.  Sills, 
85  Kan.  830.  118  Pac.  867. 

[c]  It  is  not  necessary  to  prove  all 
the  instruments,  weapons,  etc.,  with 
which  the  crime  is  charged  to  have 
been  committed,  proof  of  any  one  of 
them  is  usually  sufficient.  Ga.  —  Brown 
V.  State,  13  Ga.  App.  437,  79  S.  E.  231. 
111.  — Scott  V.  People,  141  111.  195,  30 
N.  E.  329.  Mass.  —  Com.  v.  Brown,  14 
Gray  419. 

99.  Ala.  —  Thomas  f.  State,  156  Ala. 
166,  47  So.  257.  Ark.  — Rhoades  v. 
State,  96  Ark.  63,  131  S.  W.  48.  Colo. 
Dougherty  v.  People,  1  Colo.  514.  Tex. 
Cowan  V.  State,  41  Tex.  Crim.  617,  56 
S.  W.  751.  Eng.  —  Rex  v.  Phillips,  3 
Campb.  73. 

Weapons  unnecessarily  alleged,  see 
supra,  III,  B,  3,  b,  (V),  (B). 

1.  See  supra.,  Ill,  B,  3,  b,  (VI). 

2.  Johnson  v.  State,  4  Ala.  App.  62, 
58  So.  754. 

[a]  Proof  that  the  grand  jury  knew 
with  what  weapon  the  alleged  act  was 
done  will  constitute  a  fatal  variance 
where  tho  averment  is  that  it  was  done 
with  a  weapon  to  the  grand  jury  un- 
known. Johnson  v.  State,  4  Ala.  App. 
62,   58   So.   754. 


3.  See  18  Standard  Proc.  766. 
Variance  as  to  description  of  prop- 
erty   obtained,    see   supra,   III,   B,  4,   i. 

Proof  of  falsity  of  some  of  the  rep'- 
resentations,  see  supra,  III,  B,  2,  b. 

Allegation  as  to  disposition  of  the 
property  obtained,  variance  as  to,  see 
supra.  III,  B,  3,  b,  V),  (B). 

4.  See  the  title   "Robbery." 
Variance   as  to  property  taken,  see 

supra,  III,  B,  4,  i. 

5.  See  8  Standard  Proc.  1181. 
Proof    of    part    of    allegations,    see 

supra,  III,  B,  2,  b. 

Variance  as  to  instrument  forged. 
see  supra.  III,  B,  4,  (IV),  (D). 

Matters  alleged  as  unknown,  see 
supra,  III,  B,  3,  b,  (VI). 

6.  Ala.  —  Dorsey  v.  State,  111  Ala. 
40,  20  So.  629;  Headley  v.  State,  106 
Ala.  109,  17  So.  714;  Mack  v.  State, 
63  Ala.  138;  O'Connor  r.  State,  30  Ala. 
9;  Gardner  v.  State,  4  Ala.  App.  131, 
58  So.  1001.  Ariz. —  Thomas  v.  Ter.,  11 
Ariz.  184,  89  Pac.  591.  Ark.  —  Maxey 
r.  State,  85  Ark.  499,  108  S.  W.  1135; 
Kirtley  v.  State,  38  Ark.  543.  Cal. 
People  V.  Garnett,  35  Cal.  470,  95  Am. 
Dec.  125.  Colo.  —  Schayer  r.  People,  5 
Colo.  App.  75,  37  Pac.  43;  Morris  v. 
People,  4  Colo.  App.  136,  35  Pac.  188. 
Del.  — State  v.  Holden,  2  Boyce  429,  79 
Atl.  215;  State  v.  Briscoe,  6  Penne. 
401,  67  Atl.  154.  Ga.— Corbett  f.  State, 
24  Ga.  287;  O'Neal  v.  State,  10  Ga. 
App.  474,  73  S.  E.  696.  III.  —  Limouze 
V.  People,  58  111.  App.  314;  Watson  V. 
People,  27  111.  App.  493.  Ind.  —  Todd 
r.  State,  31  Ind.  514.  Kan.  —  State  v. 
Hetrick,  84  Kan.  157,  113  Pac.  383,  34 
L.  R.  A.  (N.  S.)  642;  State  r.  Palmer, 
40  Kan.  474,  20  Pac.  270.  Mass.— Com, 
V.  Pierce,  130  Mass.  31 ;  Com.  r>.  Ash- 
ton,  125  Mass.  384;  Com.  r.  Parmenter, 
121  Mass.  354;  Com.  v.  Coe,  115  Mass. 
481.  Mo.  — State  v.  Miller,  212  Mo. 
73,  111  S.  W.  18;  State  r.  Myers,  82 
Mo.  558,  52  Am.  Rep.  389.  N.  J.  —  Har- 
ris V.  State,   58  N.  J.  L.  436,  33   Atl. 
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goods,"  embezzlement,^  and  similar  offenses.^ 

b.  Offenses  Against  Hie  Person.  —  In  crimes  against  the  person,  to 
the  same  extent  as  in  those  against  property,  the  allegations  essentially 
descriptive  of  the  offense  must  be  sustained  by  the  proof.  A  material 
(ieparture  in  the  evidence  from  the  matter  alleged  is  fatal  in  assault,^" 


844;  Sharp  f.  State,  53  N.  J.  L.  511, 
21  Atl.  1026;  State  v.  Vanderbilt,  27 
N.  J.  L.  328.  N.  Y.  —  Webster  v. 
People,  92  N.  Y.  422;  People  v.  Her- 
riek,  13  Wend,  87;  People  v.  Sully, 
Sheld.  17,  5  Park  Cr.  142.  N.  C  — State 
•r.  Davis,  150  N.  C.  851,  64  S.  E.  49S. 
Ohio.  — Baker  v.  State,  31  Ohio  St.  314. 
Pa.  —  Com.  V.  Karpowski,  167  Pa.  225, 
31  Atl.  572;  Com.  v.  Garver,  40  Leg. 
Int.  210.  Tenn.  —  Britt  v.  State,  9 
Humph.  31.  Tex.  —  Pilgrim  v.  State, 
68  Tex.  Crim.  175,  15^0  S.  W.  1170; 
King  V.  State,  66  Tex.  Crim.  397,  146 
S.  W.  543;  Melton  v.  State,  63  Tex. 
Crim.  573,  140  S.  W.  781;  Tucker  v. 
State,  59  Tex.  Crim.  291,  128  S.  W. 
617;  Medders  v.  State,  54  Tex.  Crim. 
494,  113  S.  W.  270;  Peckham  v.  State 
(Tex.  Crim.),  28  S.  W.  532.  Wash. 
State  V.  Elliott,  68  Wash.  603,  123  Pac. 
10S9;  State  v.  Brown,  62  Wash.  293, 
113  Pae.  782.  Wyo.  —  Martins  v.  State, 
17  Wyo.  319,  98  Pae.  709,  22  L.  E.  A. 
lyi.  S'.)  645;  Haines  v.  Ter.,  3  Wyo.  167, 
13  Pac.  8. 

7.  See  22  Standard  Proc.  446. 
Variance  as  to  name  of  person  from 

whom  the  goods  were  received,  see 
supra,  III,  B,  4,  g,  (II),   (B),  (1). 

Value  of  goods  received,  see  supra, 
III,  B,  4,  i,  (II). 

Proof  of  knowledge  that  the  property 
was  stolen,  see  supra,  111,  B,  4,  f. 

[a]  Material  variance  as  to  owner- 
ship of  the  goods  received.  State  v. 
Moxley,  41  Mont.  402,  110  Pac.  83. 

8.  See  8  Standard  Proc.  244. 
Variance   as  to   property   embezzled, 

see  supra.  III,  B,  4,  i. 

Variance  as  to  time  of  the  offense, 
see  supra,  III,  B,  4,  d,    (II),   (B). 

[a]  The  character  of  the  trust,  in 
embezzlement,  must  be  proved  as  al- 
leged. Ga.  —  Eueker  t;.  State,  95  Ga. 
465,  20  S.  E.  269;  Crofton  v.  State,  79 
Ga.  584,  4  S.  E.  333;  Carter  v.  State, 
53  Ga.  326.  la.  —  State  r.  Foley,  81 
Iowa  36,  46  N.  W.  746;  State  v.  King, 
81  Iowa  587,  47  N.  W.  775.  Mass. 
Com.  r.  Butterick,  lOO  Mass.  1,  97  Am. 
Dec  65;  Com.  ;;.  Wyman,  8  Mete.  247; 
Com.  V.  Shepard,  1  Allen  575.  N.  Y. 
In  re  Milligan,  6  City  Hall  Rec.  69.  Pa. 
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Com.  V.  Gerdemann,  32  Leg.  Int.  180, 
11  Phila.  397;  Com.  v.  Hill,  4  Luz.  Leg. 
Obs.  52,  2  Pears.  432.  Tex.  —  Smith  v. 
State,  34  Tex.  Crim.  265,  30  S.  W.  236. 
Wyo.  — Edelhoff  v.  State,  5  Wyo.  19, 
36  Pae.  627. 

9.  See  infra,  this  note. 

[a]  In  "a  prosecution  for  cutting 
timber  and  hauling  it  away  in  violation 
of  Rev.  St.,  sec.  817,  a  variance  as  to 
the  manner  in  which  it  was  hauled 
away  is  immaterial.  State  v.  Gainey, 
135  La.  459,  65  So.  609. 

[b]  Disposing  of  Mortgage  Prop- 
erty.—State  V.  Perry,  87  S.  C.  535,  70 
S.   E.   304. 

[c]  Animals.  —  Malicious  killing  of 
animals.  Carson  v.  State,  80  Neb.  619, 
114  N,  W.  938;  State  v.  Hakon,  21 
N.  D.  133,  129  N.   W.  234. 

10.  Ala. —  Walker  v.  State,  134  Ala. 
86,  32  So.  703;  Wilson  v.  State,  7  Ala. 
App.  66,  60  So.  983;  Johnson  v.  State, 
4  Ala.  App.  62,  58  So.  754.  Ark.  —  May 
r.  State,  110  Ark.  432,  162  S.  W.  43. 
Cal.  —  People  v.  Mclnerney,  30  Cal. 
App.  283,  158  Pac.  128.  Fla.  — Jacobs 
r.  State,  46  Fla.  157,  35  So.  65;  Drum- 
mer V.  State,  45  Fla.  17,  33  So.  1008. 
Ga.  — Tolbert  v.  State,  16  Ga.  App.  311, 
85  S.  E.  267.  111.  — People  v.  Ander- 
son, 267  111.  75,  107  N.  E.  840;  People 
r.  Connors,  253  111.  266,  97  N.  E.  643, 
Ann.  Cas.  1913A,  196,  39  L.  R.  A.  (N. 
S.)  143;  Harrington  v.  People,  90  111. 
App.  456.  Ind.  — Ratcliff  v.  State,  23 
Ind.  App.  64,  54  N.  E.  814.  Ky.  —  Com. 
r.  White,  33  Ky.  L.  Rep.  70,  109  S.  W. 
324.  La.  — State  v.  Riggio,  124  La. 
614,  50  So.  600.  Mass.  — Com.  v.  War- 
ren, 167  Mass.  53,  44  N.  E.  1073.  Mich. 
People  r.  Durham,  170  Mich.  598,  136 
N.  W.  431.  Mo.  — State  v.  Harris,  209 
Mo.  423,  108  S.  W.  28;  State  v.  Fulker- 
son,  97  Mo.  App.  599,  71  S.  W.  704. 
N.  Y.  — People  v.  Way,  191  N.  Y.  533, 
84  N.  E.  1117;  People  V.  Way,  119  App. 
Div.  344,  104  N.  Y.  Supp.  277.  Tex. 
Arbetter  r.  State,  79  Tex.  Crim.  487, 
186  S.  W.  769;  Graham  v.  State,  72  Tex. 
Crim.  9,  160  S.  W.  714;  Luttrell  V. 
State,  65  Tex.  Crim.  102,  143  S.  W.  628; 
Haygood  v.  State,  51  Tex.  Crim.  618, 
103  S.  W.  890;     Gaflford  v.  State  (Tex. 
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homicide,"  abduction/-  kidnaping/^  rape/*  and  other  offenses  against 
the  security  and  inviolability  of  the  person. ^^ 


Crim.),  100  S.  W.  375.  Wash.  —  State 
V.  Ewing,  67  Wash.  395,  121  Pac.  834, 
W.  Va.  — State  v.  Gibson,  67  W.  Va. 
548,  68  S.  E.  295,  28  L.  R.  A.  (N.  S.) 
965. 

Variance  as  to  name  of  person  as- 
saulted, see  supra,  III,  B,  4,  g,  (II), 
(B),  (7). 

Time  of  the  act,  variance  as  to,  see 
supra,  III,  B,  4,  d,   (II),   (B). 

[a]  Assault  With  a  Deadly  Weapon. 
Cal.  —  People  v.  Mclnerney,  30  Cal, 
App.  283,  158  Pac.  128.  Ky.  — Com.  v. 
White,  33  Kv.  L.  Eep.  70,  109  S.  W. 
324.  Mo.  — State  v.  Harris,  209  Mo. 
423,  108  S.  W.  28.  Variance  as  to 
weapon    described,    see    supra,    III,    B, 

4,  k. 

[b]  Assault  With  Intent  To  Bob. 
State  V.  Tolls,  130  La.  711,  58  So.  518. 

11.  U.  S.  —  Andersen  v.  United 
States,  170  U.  S.  481,  18  Sup.  Ct.  689, 
42  L.  ed.  1116.  Ala.  — Wells  v.  State, 
187  Ala.  1,  65  So.  950;  Pope  V.  State, 
168  Ala.  33,  53  So.  292;  Huekabee  v. 
State,  159  Ala.  45,  48  So.  796;  Falkner 
V.  State,  151  Ala.  77,  44  So.  409;  Taylor 
V.  State,  148  Ala.  565,  42  So.  997;  Jones 
V.  State,  13  Ala.  App.  10,  68  So.  690. 
Ark.  — Woods  v.  State,  123  Ark,  111, 
184  S.  W.  409,  Ann.  Cas.  1918A,  348; 
Tillman  v.  State,  112  Ark.  236,  166  S. 
W.  582;  Eiley  v.  State,  68  Ark.  330, 
58  S.  W.  39.  D.  C— Hamilton  v.  United 
States,  26  App.  Cas.  382.  Fla.  — Web- 
ster r.  State,  47  Fla.  108,  36  So.  584. 
Ga.  — Fletcher  v.  State,  122  Ga.  574, 
50  S.  E.  360;  Varner  v.  State,  6  Ga. 
App.  785,  65  S.  E.  841.  Idaho.  —  State 
V.  Smith,  25  Idaho  541,  138  Pac.  1107; 
State  V.  St.  Clair,  6  Idaho  109,  53 
Pac.  1.  111.  — People  v.  Sapp,  282  111. 
61,  118  N.  E.  416.  People  v.  Lukoszus, 
242  111.  101,  89  N.  E.  749;  Koser  v. 
People,  224  111.  201,  79  N.  E.  615;  Clark 
V.  People,  224  111.  554,  79  N.  E.  941; 
Colombo  f.  People,  182  111.  411,  55  N. 
E.  519.  Ind.  Ter.  —  Brown  f.  United 
States,  2  Ind.  Ter.  582,  52  S.  W.  56. 
la. —  State  v.  Kelly,  164  Iowa  42,  144 
N.  W.  993;  State  v.  Eocker,  138  Iowa 
653,  116  N.  W.  797;  State  v.  Thomas, 
135  Iowa  717,  109  N.  W.  900.  Ky. 
Helmerking   v.    Com.,    100    Ky.    74,    37 

5.  W.    264.     La.  — State   v.   Eansburg, 
137  La.  392,  68  So.  737;    State  v.  Hard- 


away,  50  La.  Ann.  1345,  24  So.  320. 
Mo.  — State  v.  Webb,  254  Mo.  414,  162 
S.  W.  622;  State  v.  Neighbaker,  184 
Mo.  211,  83  S.  W.  523;  State  V.  Sueed, 
91  Mo.  552,  4  S.  W.  411.  Mont.  —  State 
r.  Vanella,  40  Mont.  326,  106  Pac.  364; 
State  V.  Powers,  39  Mont.  259,  102  Pac. 
583.  N.  C  — State  v.  Pate,  121  N.  C. 
659,  28  S.  E.  354.  Ohio.  —  Goodlove  v. 
State,  82  Ohio  St.  365,  92  N.  E.  491,  30 
L.  E.  A.  (N.  S.)  134.  Okla.— Elliott  v. 
State,  4  Okla.  Crim.  224,  111  Pac.  820. 
Pa.  —  Com.  V.  Eonello,  242  Pa.  381,  89 
Atl.  553;  Com.  v.  Major,  198  Pa.  290, 
47  Atl.  741,  82  Am.  St.  Eep.  803.  S.  C. 
State  V.  Reeder,  72  S.  C.  223,  51  S.  E. 
702.  Tenn.  —  McCommon  v.  State,  130 
Tenn.  1,  168  S.  W.  581.  Tex.  —  Her- 
rera  v.  State,  75  Tex.  Crim.  120,  170  S. 
W.  719;  James  v.  State,  72  Tex.  Crim. 
457,  163  S.  W.  61;  Anderson  v.  State, 
60  Tex.  Crim.  314,  131  S.  W.  1124; 
Betts  V.  State,  57  Tex.  Crim.  389,  124 
S.  W.  424.  Utah.  — State  v.  Vance,  38 
Utah  1,  110  Pac.  434.  Wash.  — State 
V.  Anderson,  30  Wash.  14,  70  Pac.  104. 
Wyo.  —  Gustavenson  v.  State,  10  Wyo. 
300,  68  Pac.  1006. 

Variance  as  to  names  of  person  mur- 
dered, see  supra,  III,  B,  4,  g,  (II),  (B), 
(7). 

Intent,  variance  as  to  see  supra.  III, 
B,  4,  e. 

Variance  as  to  instruments  and  wea- 
pons used,  see  supra,  III,  B,  4,  k;  where 
alleged  as  unknown,  see  supra.  III,  B, 
3,  b,   (VI). 

[a]  Variance  as  to  place  of  the 
wound,  held  not  fatal.  State  v.  Webb, 
254  Mo.  414,  162   S.    W.  622. 

12.  People  V.  Newton,  11  Cal.  App. 
762,  106  Pac.   247. 

[a]  An  allegation  that  the  female 
was  unmarried  being  unnecessary  does 
not  require  strict  proof.  People  V. 
Xewton,  11  Cal.  App.  762,  106  Pac.  247. 

13.  See  18  Standard  Proc.  411. 

14.  See  the  title  "Rape." 
Variance  as  to  age  of  the  female,  see 

supra,  III,  B,  3,  b,  (IV). 

Time  of  the  offense,  see  supra.  III, 
B,  4,  d,   (II),   (B). 

Name  of  prosecutrix,  see  supra.  III, 
B,   4,   g,    (II),    (B.) 

15.  See  infra,  this  note. 

[a]       False   Imprisonment.  —  Carroll 
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c.  Offenses  Against  Public  Health,  Peace,  Safety  and  Morals. — Ques- 
tions of  variance  and  failure  of  proof  freciuently  arise  in  the  trial  of 
crimes  against  the  pu])lic  health,  safety  and  morals.  That  the  proof 
must  sustain  the  necessary  elements  of  the  offense  and  must  not  be 
materially  variant  from  the  matter  pleaded  in  the  indictment  or  in- 
formation is  a  rule  which  has  ])een  applied  to  crimes  such  as  abandon- 
ment," abortion,"  adultery,^*  bastardy,^^  bigamy,-°  breach  of  the 
peace,^^  disorderly  house,^-  fornication,^^  gaming,^'*  disturbing  public 
assembly,^^  incest,"^  offenses  in  respect  to  intoxicating  liquors,^^  lewd- 


V.  Com.,  164  Ky.  599,  175  S.  W.  1043. 

Malicious  prosecution,  see  19  Stand- 
ard Proc.  102, 

16.  Ala.  —  Carnley  v.  State,  162  Ala. 
94,  50  So,  362;  Trawiek  v.  State,  4  Ala, 
App.  127,  59  So.  182.  HI.  — People  v, 
McDonald,  178  111,  App.  159,  N.  Y. 
People  V.  Lewis,  132  App.  Div.  256,  116 
N.  Y.  Supp.  893.  Tex.  — Quails  f. 
State,  71  Tex.  Crim.  67,  158  S.  W.  539. 

Where  several  ways  of  committing 
the  offense  charged,  see  supra,  III,  B, 

2,  b. 

Proof  of  date  alleged,  see  supra,  III, 
B,   4,   d,    (11),    (B). 

[a]  Variance  as  to  Name  of  Wife. 
Peoiile  f.  McDonald,  178  111.  App.  159. 
See  also  supra,  III,  B,  4,  g,   (II),   (B). 

17.  See  1  Standard  Proc.  109, 
Variance    as    to    date    alleged,    see 

supra,  IIT,  B,  4,  d,  (IT),  (B). 

Variance  as  to  name  of  woman  oper- 
ated upon,  see  supra.  III,  B,  4,  g,  (11), 
(B),  (3). 

18.  See  1  Standard  Proc.  614. 
Age   of  the   female   with   whom    the 

crime  was  committed,  «ee  supra.  III,  B, 

3,  b,  (IV). 

[a]  Immaterial  variance  as  to  name 
of  person  with  whom  the  act  was  com- 
mitted. Polk  V.  State,  66  Tex.  Crim, 
654,  148  S.  W,  311,  and  see  supra.  III, 
B,  4,  g,    (II),    (B),   (7), 

19.  Kennedy  v.  State,  9  Ga.  App. 
219,  70  S.  E.  986. 

20.  See    4    Standard    Proc.    99. 

21.  U.  ,S,  —  Stanelift  v.  United 
States,  139  Fed,  806,  71  C.  C.  A.  570. 
Ala,  —  Peters  v.  State,  166  Ala.  35,  51 
So.  9r2.  Colo.  —  Willburn  f.  People,  55 
Colo.  454,  135  Pac.  799.  Ga.  —  Dyer  v. 
State,  99  Ga.  20,  25  S.  E.  609,  59  Am. 
St.  Eep.  228.  Tex,  —  Snodgrass  v 
State,  61  Tex.  Crim.  654,  136  S.  W.  57; 
Lockett  V.  State,  50  Tex,  Crim.  590, 
99  S.  W.  1010. 

[  a]  Variance  as  to  place,  held  mater- 
ial.     Willburn  v.  People,  65   Colo,   454, 
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135  Pac.   799,     See   also  supra.  III,  B, 

4,  c. 

Variance  as  to  means  or  manner  of 

cciiiniit'ing    the    breach    of    peace,    see 

aupra,  III,  B,  4,  k. 

22,     See   7   Standard  Proc.   708, 
2Z.     See  18  Standard  Proc.  883. 

24.  See  10  Standard  Proo.  357. 

25.  See  7  Standard  Proc.  723. 

26.  See  12  Standard  Proc.  11. 
Time  of  the   offense,  see  supra.  III, 

B,   4,   d,    (II),    (B). 

27.  U.  S.  —  Rogers  v.  United  States, 
214  Fed.  981,  131  C.  C.  A.  277.  Ala. 
Lemons  v.  State,  50  Ala.  130;  Eash  v. 
State,  13  Ala.  App.  262,  69  So.  239; 
Harwell  v.  State,  11  Ala.  App.  188,  65 
So.  702;  Slaten  v.  State,  10  Ala.  App. 
185,  65  So.  85;  Brigman  f.  State,  8 
Ala.  App.  400,  62  So.  980;  Eoden  v. 
State,  3  Ala.  App.  202,  58  So.  72.  Ark. 
Seibert  v.  State,  121  Ark.  258,  180  S.  W. 
990;  Paxton  v.  State,  114  Ark.  393, 
170  S.  W,  80,  Ann.  Cas.  1916A,  1239. 
Colo.  —  Miller  v.  Colorado  Springs,  3 
Colo,  App.  309,  33  Pac.  74.  Ga.— South- 
ern Express  Co.  f.  State  (Ga.  App.), 
97  S.  E.  550;.Tatum  v.  State,  22  Ga. 
App.  638,  96  S.  E.  1046;  Barbour  v. 
State,  21  Ga.  App.  243,  94  S.  E.  272; 
Bentley  v.  Atlanta,  16  Ga.  App.  375, 
85  S.  E.  351;  Kemp  v.  State,  16  Ga. 
App.  251,  85  S.  E.  90;  Pines  v.  State, 
15  Ga.  App.  348,  83  S.  E.  198.  lU. 
People  V.  Danley,  181  111.  App.  80.  Ind, 
State  V.  Cameron,  176  Ind.  385,  96  N.  E. 
150;  Dant  v.  State,  106  Ind,  79,  5  N.  E. 
870.  la.  —  State  r.  Ilesner,  55  Iowa 
494,  8  N.  W.  329.  Kan.  — State  v. 
Will,  103  Kan.  59,  172  Pac.  1003;  State 
V.  Nulty,  47  Kan.  259,  27  Pac.  995; 
State  f.  Hescher,  46  Kan.  534,  26  Pac. 
1022;  State  v.  Brooks,  33  Kan.  708,  7 
Pac.  501 ;  State  t\  Nield,  4  Kan.  App. 
626,  45  Pac.  623.  Ky.  — Adams  Ex- 
press Co.  V.  Com.,  178  Ky.  59,  198  S.  W. 
556;     Com.  v.  Hubble,  176  Ky.  680,  197 

5.  W.    393.     La.  — State   v.   Lafargue, 
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ness,"  libel  and  slander,^^  malicious  mischief,^°  obscenity,^^   prostitu- 
tion/''- seduction,"  sodomy,'*  and  other  such  offenses.''^ 

d.  Offenses  Against  Fublic  Justice.  —  The  requirement  that  the  evi- 
dence support  and  conform  to  the  charge  has  been  enforced  in  prosecu- 


141  La.  936,  75  So.  998;  State  f.  Doucet, 
V?>Q  La.  180,  66  So.  772;  State  v.  Hol- 
lin^sworth,  134  La.  554.  Mass. — •Com. 
V.  Ahem,  228  Mass.  547,  117  N.  E.  827; 
Com.  r.  Burns,  9  Gray  287;  Com,  V. 
Hardiman,  9  Gray  136;  Com.  v.  Liver- 
more,  4  Gray  18.  Miss.  —  Peebles  v. 
State,  105  Miss.  834,  63  So.  271;  OliTer 
f.  State,  101  Miss.  382,  58  So.  6;  Taylor 
V.  State,  101  Miss.  857,  58  So.  593.  Mo. 
State  V.  Eussell,  189  Mo.  App.  677,  175 
S.  W.  278.  N.  C  — State  v.  Cardwell, 
166  N".  C.  309,  81  S.  E.  628;  State  f. 
Wilkerson,  164  N.  C.  431,  79  S.  E.  888; 
State  V.  Watkins,  164  N.  C.  425,  79  S. 
E.  619.  Okla.  —  Smoot  v.  State,  14 
Okla.  Crim.  129,  167  Pac.  1158;  Tweedy 
r.  State,  10  Okla.  Crim.  612,  140  Pac. 
787.  S.  D.  — State  f.  Julius,  29  S.  D. 
638  137  N.  W.  590.  Tex.  —  Bennett  V. 
State,  78  Tex.  Crim.  231,  181  S.  W.  197; 
Graham  v.  State,  78  Tex.  Crim.  602,  182 
S.  W.  453;  Jackson,  v.  State,  70  Tex. 
Crim.  582,  157  S.  W.  1196.  Va.  — Mul- 
lins  V.  Com.,  115  Va.  945,  79  S.  E.  324. 
Wash.  — State  v.  Eackich,  66  Wash. 
390,  119  Pac.  843,  Ann.  Cas.  1913C,  312, 
37  L.  E.  A.  (X.  S.)  760.  W.  Va.— State 
V.  Henry,  74  W.  Va.  72,  81  S.  E.  569; 
State  r.  Berkeley,  41  W.  Va.  455,  23 
S.  E.  608. 

Variance   as  to  name  of  defendant, 

see  supra,  III,  B,  4,  g,  II,  (A). 

Variance  as  to  name  of  third  person, 
see  supra,  III,  B,  4,  g,   (II),   (B),   (7). 

Variance  as  to  description  of  the 
liquor,  see  supra,  III,  B,  4,  g,  (IV),  (E). 

[a]  ratal  yariance  as  to  persons  (1) 
to  whom  the  liquor  was  sold.  Ind. 
Brown  v.  State,  48  Ind.  38,  Miss. 
Tvler  f.  State,  69  Miss.  395,  11  So.  25. 
S."  D.  — State  r.  Julius,  29  S.  D.  638, 
137  N.  W.  590;  State  t".  Williams,  20 
S,  D.  402,  107  N.  W.  830.  (2)  Im- 
material variance  as  to  names  of  per- 
sons as  to  whom  the  sales  are  alleged 
to  have  been  made.  Eggart  v.  State, 
19  Wyo.  285,  116  Pac.  454. 

[b]  Variance  as  to  quantity  of 
liquors  alleged  to  have  been  sold.  State 
c.  Eackich,  66  Wash.  390,  119  Pae.  843, 
Ann.  Cas.  1913C,  312,  37  L.  R.  A,  (N. 
S.)    760. 


28.  People  v.  Moreland,  186  111.  App. 
562, 

29.  See  18  Standard  Proc,  970. 
Variance  as  to  words  used,  see  supra, 

III,  B,  4,  k. 

30.  See  19   Standard  Proc.   72. 

31.  Holcombe  v.  State,  5  Ga.  App, 
47,  62  S,  E.  647. 

[a]  Variance  as  to  language  used. 
Holcombe  r.  State,  5  Ga.  App.  47,  62 
S.  E.  647. 

32.  Younge  v.  United  States,  249 
Fed.   788,  155   C  C.  A.   376. 

[a]  Pandering.  —  People  v.  De  Mar- 
tini, 25  Cal.  App.  9,  142  Pac.  898; 
People  V.  Yon,  173  111.  App.  651;  People 
V.  DeMas,  173  111.  App.  130;  People  v. 
Greenberg,  172  111.  App.  360. 

[b]  Prosecution  Under  White  Slav© 
Act.  —  Bennett  v.  United  States,  227 
U.  S.  333,  33  Sup.  Ct.  288,  57  L.  ed. 
531;  Hoke  V.  United  States,  227  U.  S. 
308,  33  Sup.  Ct.  281,  57  L.  ed.  623, 
Ann.  Cas.  1913E,  905,  43  L.  E.  A.  (N. 
S.)  906.  See  21  Standaed  Proc.  830. 
Variance  as  to  name  of  woman  trans- 
ported, see  supra.  III,  B,  4,  g,  (II),  (B), 
(3). 

33.  State  v.  Holter,  32  S.  D.  43,  142 
X.  W.  657,  Ann.  Cas.  191 6A,  193,  46  L. 
E.  A.  (X.  S.)  376.  See  the  title  "Se- 
duction." 

[a]  Allegation  that  accused  was  un- 
married, variance  as  to.  Smedley  v. 
State,  130  Ark.  149,  197  S.   W.  275. 

[b]  Allegation  as  to  previous  chast- 
ity of  prosecutrix,  variance  as  to.  Wil- 
hite  V.  State,  84  Ark.  67,  104  S.  W.  531. 

34.  State  f.  Wellman,  253  Mo.  302, 
161  S.  W.  795. 

35.  Adulteration,  see  1  Standard 
Proc.  588,  and  see  supra,  III,  B,  3, 
b,  (IV). 

[a]  Obstructing  Highway.  —  Carney 
r.  State,  76  Tex.  Crim.  379,  175  S.  W. 
155, 

[b]  Weapons,  —  Prosecution  for  un- 
lawful carrying  of  weapons.  Veal  V. 
State,  58  Tex.  Crim.  340,  125  S.  W.  919. 

[c]  Prosecutions  against  physicians 
and  surgeons,  see  21  Standard  Proc, 
385. 
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tions  for  crimes  against  public  justice  as  bribery,**  escape,^''  obstruct- 
ing justice,^'  perjury,^*  and  the  like. 

e.  Offenses  Against  the  Habitation.  —  Prejudicial  discrepancies  be- 
tween the  allegata  and  probata  would  be  fatal  to  the  state's  case  in 
prosecution  for  offenses  against  the  habitation  such  as  arson  *°  and 
burglary/^ 

f.  Other  Offenses.  —  In  the  prosecution  of  numerous  offenses  other 
than  those  mentioned  in  the  sections  immediately  preceding,  the  courts 
have  been  called  upon  to  apply  the  rule  against  variance.     Conspiracy,*^ 


36.  See   4    Standard   Proc.    572. 
Time  of  offense,  see  supra,  III,  B,  4, 

d,  (II),  (B). 

Name  of  person  bribed,  variance  as 
to,  see  supra,  III,  B,  4,  g,  (II),  (B), 
(7)-. 

[a]  Under  a  charge  of  paying  $5000 
as  a  bribe  the  state  may  prove  that  the 
sum  was  paid  in  two  payments.  People 
V.  Glass,  158  Cal.  650,  112  Pac.  281. 

37.  State  v.  Shirley,  233  Mo.  335, 
135  S.    W.  1. 

[a]  Variance  as  to  name  of  judge 
before  whom  the  defendant  was  ar- 
raigned. State  V.  Shirley,  233  Mo.  335, 
135  S.   W.  1. 

38.  See  20  Standard  Proc.  723. 
Preventing    attendance    of    witness, 

variance  as  to  the  force  used,  see  supra, 
III,  B,  3,  b,  (IV). 

Resisting  officer,  proof  of  unnecessary 
averment  as  to  aiTpointment  of  officer, 
see  supra,  III,  B,  3,  b,  (V),  (B). 

[a]  Harboring  Fugitives  From  Jus- 
tice. —  Cole  V.  State,  15  Otla.  Crim. 
361,  177  Pac.  129. 

39.  Ark.  —  Blevins  v.  State,  85  Ark. 
195,  107  S.  W.  393.  Ga.  —  Cain  v. 
State,  10  Ga.  App.  473,  73  S.  E.  623. 
Ind.  — State  v.  Gross,  175  Ind.  597,  95 
N.  E.  117.  Okla.  —  Williams  f.  State, 
14  Okla.  Crim.  100,  167  Pac.  763.  Tex. 
Portwood  V.  State,  71  Tex.  Crim.  447, 
160  S.  W.  345;  Mares  v.  State,  71  Tex. 
Crim.  303,  158  S.  W.  1130;  Knight  v. 
State,  71  Tex.  Crim.  36,  158  S.  W.  543; 
Barber  v.  State,  64  Tex.  Crim.  96,  142 
S.  W.  577.  Wyo.  — Fletcher  v.  State, 
20  Wvo.  284,  123  Pac.  80;  WiTHe  V. 
State,'  20   Wyo.  302,  123  Pac.  85. 

Subornation  of  Perjury.  —  Variance 
as  to  residence  of  person  suborned,  see 
supra,  III,  B,  3,  b,  (V),  (B). 

Necessity  of  proving  all  the  matters 
charged,  see  supra,  III,  B,  2,  b. 

Proof  of  the  date  alleged,  see  supra, 
in,  B,  4,  d,   (IT),  (B). 

[a]  Literal  correspondence  of  the 
proof. — (1)  with  the  allegations  of  the 
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indictment  as  to  the  acts  of  perjury, 
not  necessary.  Cain  v.  State,  10  Ga. 
App.  473,  73  S.  E.  623.  It  is  (2)  suffi- 
cient if  the  proof  conform  substantially 
to  the  charge.  State  v.  Smith,  84  Kan. 
646,  114  Pac.  1074;  State  v.  Smails,  63 
Wash.    172,    115    Pac.    82. 

[b]  Variance  as  to  the  testimony 
alleged  to  have  been  false.  Blevins  v. 
State,  85  Ark.  195,  107  S.  W.  393. 

[c]  An  allegation  that  accused  was 
in  due  form  of  law  sworn  by  the  court 
is  sustained  by  proof  that  the  oath  wag 
administered  to  him  by  the  court 
through  its  clerk.  Eletcher  v.  State, 
20  Wyo.  284,  123  Pac.  80. 

[d]  The  description  of  the  court 
and  the  person  administering  the  oath 
must  be  substantially  proved  as  laid. 
State  V.  Gross,  175  Ind.  597,  95  N.  E. 
117. 

40.  See  3  Standard  Proc.  23. 
Variance  as  to  the  property  burned, 

see  supra,  III,  B,  4,  i,   (I). 

Ownership  of  property,  see  supra,  III, 
B,  4,  j. 

41.  See    4    Standard   Prog.    605. 
Names  of  persons,  see  supra.  III,  B, 

4,  g,  (II),  (B). 

Time  of  the  offense,  see  supra,  III,  B, 
4,  d,  (II),  (B). 

Variance  as  to  place  of  offense,  eee 
supra,  III,  B,  4,  c. 

42.  XJ.  S. — Shepard  v.  United  States, 
236  Fed.  73,  149  C.  C.  A.  283;  Houston 
V.  United  States,  217  Fed.  852,  133  C.  C. 
A.  562;  Jones  V.  United  States,  179 
Fed.  584,  103  C.  C.  A.  142;  United 
States  V.  Lancaster,  44  Fed.  896,  10  L. 
R.  A.  333.  Alaska.  —  United  States  v. 
Pacific  &  A.  Ey.  &  Nav.  Co.,  4  Alaska 
685.  lU.  — People  v.  Smith,  239  111. 
91,  87  N.  E.  885;  Lowell  V.  People,  229 
111.  227,  82  N.  E.  220;    Shields  v.  People, 

132  111.  App.  109.    Ky.  — Com.  v.  Ellis, 

133  Ky.  625,  118  S.  W.  973.  Mass. 
Com.  V.  Manley,  12  Pick.  173.  Mich. 
People  V.  Petheram,  64  Mich.  252,  31 
N.  W.   188.     N.  Y.  — People   v.   Miles, 
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counterfeiting/^  extortion,**  violation  of  civil  service  law,*^  violation  of 
the  election  laws,*®  violation  of  license  laws,*^  violation  of  Sunday 
laws,**  interference  with  the  operation  of  railroads,*^  and  other  offenses'*" 
are  included  within  the  general  rule. 

6.  Objections.  —  a.  Necessity  of  Making.  —  Any  variance  of  which 
the  defendant  complains  should  be  brought  to  the  attention  of  the 
trial  court,^^  and  at  the  proper  time,^^  else  the  objection  based  thereon 
will  be  deemed  waived,^^  and  cannot  ordinarily  be  raised  for  the  first 
time  on  appeal.^* 

b.  Manner  of  Making. — (I.)  Objections  to  Evidence.-    It  ia  a  proper 


192  N.  Y.  541,  84  N.  E.  1117;  People 
f.  Coney  Island  Jockey  Club,  123  N,  Y. 
Supp.  669. 

Variance  as  to  allegations  that  de- 
fendants were  "armed,"  see  supra,  III, 
B,  3,  b,   (lY). 

Variance  as  to  description  of  con- 
spirators, see  supra,  III,  B,  4,  g,  (I), 
(A). 

Variance  as  to  date,  see  supra.  III, 
B,  4,  d,   (II),   (B). 

Variance  as  to  intent,  see  supra,  III, 
B,  4,  e. 

[a]  Conspiracy  To  Violate  Opium 
Act.  —  Shepard  i".  United  States,  236 
Fed.  73,  149  C.  C.  A.  283. 

43.  U.  S.  — United  States  v.  Bie- 
busch,  1  Fed.  213.  111.  — People  v. 
Strieker,  170  HI.  App.  485.  Mass. 
Com.  r.  Griffin,  21  Pick.  523.  Mich. 
People  V.  Stewart,  5  Mich.  243.  Ohio. 
Snow  f.  State,  1  Ohio  Dec.  426.  Wis. 
State  V.  Morton,  8    Wis.  352. 

44.  See   8   Standaed  Peoc.   833. 

45.  United  States  v.  Eiley,  74  Fed. 
210. 

Variance  as  to  names  of  third  per- 
sons, see  supra,  III,  B,  4,  g,  (II),  (B), 
(1). 

46.  State  f.  Tyre,  6  Penne.  (Del.) 
343,  67  Atl.  199;  State  v.  Judd,  221 
Mo.  554,  120  S.  W.  780.  See  also  the 
title   "Elections." 

[a]  Prosecution  for  Fraudulent  Reg- 
istration. —  State  V.  Judd,  221  Mo.  554, 
120  S.  W.  780. 

47.  Marco  v.  Clarksdale,  94  Miss.  4, 
47  So.  780. 

48.  State  v.  Seaboard  Air  Line  E. 
Co.,  149  N.  C.  508,  62  S.  E.  1088. 

[a]  Operating  Railroads  on  Sunday. 
State  f.  Seaboard  Air  Line  E.  Co.,  149 
N.  C.  508,  62  S.  E.  1088.  Variance  as 
to  time,  see  supra,  III,  B,  4,  d,  (II). 


49.  Andrews  r.  State,  8  Ga.  App. 
700,  70  S.  E.  111. 

[a]  Prosecution  for  shooting  on  pas- 
senger trains.  Andrews  v.  State,  8  Ga. 
App.    700,   70   S.   E.   111. 

[b]  Placing  Obstructions  on  Rail- 
road.—  Galeo  r.  State,  107  Me.  474,  78 
Atl.  867. 

50.  [a]  Illegal  Practice  of  Medicine, 
Com.  V.  Eunge,  231  Mass.  598,  121  N.  E, 
499. 

Interference  with  United  States  mail, 
proof  of  unnecessary  allegations,  see 
supra.  Ill,  B,  3,  (Y),'(B). 

[b]  "Bulk  Sales  Law,"  violation  of. 
Stokes  i:  State,  12  Okla.  Crim.  378,  157 
Pac.  278. 

[c]  Banks.  —  Eeceiving  a  deposit  in. 
an  insolvent  bank.  Freeman  i".  State, 
108  Miss.  818,  67  So.  460. 

[d]  Master  and  Servant.  —  Prosecu- 
tion for  interference  with  laborer. 
Jones  V.  State,  170  Ala.  76,  54  So.  500. 

5L  Taylor  v.  State,  130  Ind.  66,  29 
N.  E.  415;  State  v.  Burk,  151  Mo.  App. 
188,   131   S.   W.   883. 

52.  Ind.  —  Taylor  f.  State,  130  Ind. 
66,  29  X.  E.  415;  Graves  f.  State,  121 
Ind.  357,  23  N.  E.  155.  Miss.  —  Wood 
v.  State,  64  Miss.  761,  2  So.  247.  Mo. 
State  f.  Burk,  151  Mo.  App.  188,  131  S. 
W.  883.  N.  C  — State  v.  Gibson,  169 
N.  C.  318,  85  S.  E.  7;  State  v.  Jarvig, 
129  N.  C.  698,  40  S.  E.  220;  State  v. 
Ashford,  120  N.  C.  588,  26  S.  E.  915; 
State  V.  Foushee,  117  N.  C.  766,  23  S. 
E.  247.  Tenn.  —  Eutherf ord  v.  State, 
11  Lea  31. 

53.  State  f.  Gibson,  169  N.  C.  318, 
85  S.  E.  7;  State  v.  Jarvis,  129  N".  C. 
698,  40  S.  E.  220;  State  v.  Ashford, 
120  N.  C.  588,  26  S.  E.  915;  State  v. 
Foushee,  117  N.  C.  766,  23  S.  E.  247; 
Eutherford  v.  State,  11  Lea  (Tenn.)  21. 

54.  See  infra,  III,  B,  10,  a. 
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and  the  usual  method  of  raising  the  question  of  variance  for  the  defend- 
ant to  object  to  the  admission  of  the  variant  evidence,^^  or  for  him  to 
move  to  strike  out  the  evidence  when  improperly  admitted.^'' 

(11.)  Non-suit  or  Dismissal.— Proof  materially  variant  from  the  matter 
alleged  will  sustain  a  motion  for  non-suit  or  dismissal.^^ 

(III.)  Directing  Verdict.  —  A  variance  between  the  allegations  in  the 
indictment  or  information  and  the  proof  may  be  reached  by  motion  to 
direct  a  verdict  for  the  defendant,^^  and  such  relief  should  be  granted 
where  the  variance  complained  of  is  a  material  one  fatal  to  the  prose- 
cution 5^  as  distinguished  from  a  mere  discrepancy  which  in  no  sense 
injures  or  prejudices  the  accused  in  making  his  defense.*^*^ 

(ly.)  New  Trial.  — Proof  which  is  materially  variant  from  an  allega- 
tion in  support  of  which  it  is  adduced  will  authorize  the  granting  of  a 
new  trial." 


55.  State  r.  O'Connell,  144  Mo.  387, 
46  S.  W.  175;  State  v.  Burk,  151  Mo. 
App.  188,  131  S.  W.  883;  Ferguson  v. 
State,  66  Tes.  Crim.  518,  147  S.  W. 
592. 

56.  Lewis  v.  State,  3  Ala.  App.  133, 
57  So.  1035;  State  v.  Anderson,  137 
La.  765,  69  So.  167. 

57.  State  v.  Gibson,  169  N.  C.  318. 
85  S.  E.  7. 

[a]  "It  is  based  on  the  assertion, 
not  that  there  is  no  proof  of  a  crime 
having  been  committed,  but  that  there 
is  none  which  tends  to  prove  that  the 
particular  offense  charged  in  the  bill 
has  been  committed.  In  other  words, 
the  proof  does  not  fit  the  allegation, 
and  therefore  leaves  the  latter  without 
any  evidence  to  sustain  it.  It  chal- 
lenges the  right  of  the  state  to  a  ver- 
dict upon  its  own  showing,  and  asks 
that  the  court,  without  submitting  the 
case  to  the  jury,  decide,  as  matter  of 
law,  that  the  state  has  failed  in  its 
proof."  State  v.  Gibson,  169  N,  C. 
318,  85   S.   E.   7,  9. 

[b]  Material  variance  in  description 
of  property  procured  by  false  pretenses 
will  justify  a  nonsuit.  State  f.  Gib- 
son, 169  N.  C.  318,  85  S.  E.  7. 

58.  Tucker  r.  State,  59  Tex.  Crim. 
291,  128  S.'   W.  617. 

59.  U.  S.  —  United  States  v.  Rhodes, 
212  Fed.  513;  United  States  v.  Eiley, 
74  Fed.  210.  Ala.  — Johnson  v.  State, 
4  Ala.  App.  62,  58  So.  754.  Cal.— People 
f.  Doyle,  13  Cal.  App.  611,  110  Pac.  458. 
Ohio.  — Tingue  v.  State,  90  Ohio  St. 
368,  108  N.  E.  222,  Ann.  Cas.  1916C, 
1156;  Goodlove  v.  State,  82  Ohio  St 
365,  92  N.  E.  491,  30  L.  R.  A.  (N.  S.) 
134. 

[a]    Where  facts  are  averred  as  un- 

Vol.  XXV 


known  to  the  grand  jury,  (l)  and  the 
evidence  discloses  that  they  were  in 
fact  known,  the  variance  will  justify 
a  directed  verdict  for  defendant.  United 
States  f.  Rhodes,  212  Fed.  513;  United 
States  V.  Riley,  74  Fed.  210;  Johnson 
V.  State,  4  Ala.  App.  62,  58  So.  754. 
(2)  Rule  applied  to  averment  of  names 
of  persons.  United  States  v.  Riley,  74 
Fed.  210.  (3)  To  averments  as  to  the 
instrument  with  which  the  crime  was 
committed.  Johnson  v.  State,  4  Ala. 
App.  62,  58  So.  754. 

[b]  Fatal  variance  as  to  name  of 
person  murdered.  Goodlove  v.  State, 
82  Ohio  St.  365,  92  N.  E.  491,  30  L.  R. 
A.  (N.  S.)  134. 

[c]  Variance  as  to  Allegations  Un- 
necessarily Descriptive.  —  Refusal  to 
charge  the  jury  to  acquit  the  defendant 
because  of  a  variance  between  an  al- 
legation that  the  defrauded  party  was 
a  private  corporation  duly  incorporated 
under  the  laws  of  the  United  States 
and  the  proof  of  such  allegation,  held 
ground  for  reversal.  Tucker  v.  State, 
59  Tex.   Crim.  291,  128  S.   W.   617. 

60.  Ala.  — Finley  v.  State,  7  Ala. 
App.  161,  62  So.  265.  Ariz.  —  Perez  v. 
Ter.,  14  Ariz.  163,  125  Pac.  483.  111. 
Shields  v.  People,  132  111.  App.  109. 
Kan. —  State  v.  Miller,  87  Kan.  454, 
124  Pac.  361.  Ohio.  —  Tingue  v.  State, 
90  Ohio  St.  368,  108  N.  E.  222,  Ann. 
Cas.  1916C,  1156. 

[a]  Variance  as  to  name  of  third 
party  will  not  justify  a  directed  verdict 
for  defendant,  where  it  does  not  mis- 
lead or  prejudice  him.  Perez  v.  Ter., 
14  Ariz.  163,  125  Pac.  483;  People  v. 
Gray,  251  111.  431,  96  N.  E.  268. 

61.  See    20   Standard   Proc.   445, 
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(V.)  Arrest  of  Judgment.  —  A  failure  of  proof  and  a  variance  between 
the  allegations  and  the  proof  are  questions  properly  raised  by  motion 
for  new  trial,*^^  ^nd  not  by  motion  in  arrest  of  judgment,*'^  for  on  such 
a  motion  the  pleading  and  the  record  of  the  trial  oan  alone  be  consid- 
ered, and  the  evidence  is  no  part  of  the  record  for  the  purposes  of 
passing  upon  the  motion.^* 

7.  Amendments  To  Meet  the  Proof.  — The  rules  governing  the 
amendment  of  the  indictment  or  information  to  conform  to  the  proof 
Avill  be  found  in  another  part  of  this  work.^^ 

8.  Province  of  Judge  and  Jury.  —  What  in  law  constitutes  a  vari- 
ance is  a  question  for  the  court,^^  but  whether  in  any  particular  in- 
stance the  evidence  adduced  upon  an  allegation  in  the  indictment  or 
information  is  variant  therefrom  is  for  the  jury.^^ 

9.  Instructions.  —  It  is  the  duty  of  the  court,  when  requested,  to 
charge  the  jury  upon  specific  matters  of  variance  involved  in  the  case.^^ 


62.  See  supra,  III,  B,  6,  b,  (IV). 

63.  U,  S.  —  United  States  v.  Marrin, 
159  Fed.  767.     Ark.  —  Strawn  v.  State, 
14  Ark.  549.     Fla.  —  Freeman  v.  State, 
50  Fla.  38,  39  So.  78.5.     III.  — People  v. 
Depew,  237  111.  574,  86  N.  E.  1090.    La. 
State  V.  Eansburg,  137  La.  392,  68  So. 
737;     State  v.  Pellerin,  118  La.  547,  43 
So.  159;     State  v.  Evans,  104  La.  343, 
29  So.  112;     State  v.  Frey,  35  La.  Ann.  ; 
106.        Mo. —  State   v.    Burk,    151    Mo. 
App.  188,  131  S.  W.  883.    N.  Y.  — Peo- 
ple ex  rel.  Birdseye  v.  Onondaga  Gen. 
Sessions,  1  Wend.  296.    N.  C— State  v.  \ 
Gibson,  169  N.  C.  318,  85  S.  E.  7;  State  ' 
f.  Jarvis,  129  N.  C.  698,  40  S.  E.  220;  I 
State  f.  Ashford,  120  N.  C.  588,  26  S.  ! 
E.    91o;    State    f.    Foushee,    117    N.    C. ' 
766,  23  S.  E.  247;  State  v.  McLain,  104  ; 
X.  C.  894,  10  S.  E.  518;  State  f.  Crai^e,  | 
89   N.    C.    475,    45    Am.   Rep.    698.    Pa. 
Com.  V.  Moorby,  8  Phila.   615;   Com.  v. 
Livingston,  o  Pa.  Dist.  666,  18  Pa.  Co. 
Ct.  236;      Com.  v.  McManiman,   15  Pa. 
Co.  Ct.  495,  compare   dictum   in.    E.  I. 
State  f.    Nelson,   27   R.   I.   31,   60    Atl. 
589.    S.  C.  —  State  f.   Hamilton,   17   S. 
C.   462;    State   v.   Graham,   15   Rich.   L. 
310.    Wis. —  State  v.   Lincoln,   17   Wis. 
579. 

[a]  A  variance  as  to  the  murdered 
person's  name  cannot  be  taken  advan- 
tage of  upon  motion  in  arrest  of  a 
judgment  of  conviction  for  murder. 
State  V  Eansburg,  137  La.  392,  68  So. 
737. 

[b]  "It  was  not  strictly  regular  to 
take  the  objection  after  verdict  on  a 
motion  in  arrest  of  judgment;  it  ought 
to  have  been  taken  on  the  trial;  but 


still  we  see  from  the  record  that  there 
was  a  fatal  variance  betvreen  the 
charge  and  the  proof,  and  that  the  de- 
fendant ought  not  to  have  been  con- 
victed and  therefore  there  was  error  " 
State  V.  Burgess,  74  N.  C.  272. 

64.  United  States  v.  Marrin,  1_59 
Fed.  767;  People  v.  Depew,  237  111.  5/4, 
86  N.  E.  1090. 

65.  See  12  Staxdaed  Proc.  552. 

66.  Kemp  v.  United  States,  41  App. 
Cas.  (D.  C.)  539,  51  L.  R.  A.  (N.  S.) 
825. 

67.  Jenkins  r.  State,  4  Ga.  App.  859, 
62  S.  E.  574;  State  v.  Burk,  151  Mo. 
App.  188,  131  S.   W.  883. 

[a]  The  question  of  the  identity  of 
the  persons  described  in  the  indictment 
or  information  with  those  adduced  by 
the  evidence  is  one  of  fact  for  the 
jury.  Ariz.  —  Perez  v.  Ter.,  14  Ariz. 
163,  125  Pac.  483.  Ark.  — Joiner  v. 
State,  113  Ark.  112,  167  S.  W.  492.  Ga. 
Walker  r.  State,  14  Ga.  App.  587,  81 
S.  E  797.  Mass. —  Com.  r.  Gould,  158 
Mass.  499,  33  X.  E.  656. 

[b]  Name  of  Deceased.  —  Whether 
there  is  a  material  variance  between 
the  allegations  and  the  proof  as  to  the 
name  of  deceased  in  homicide  is  for 
the  jurv.  Perez  v.  Ter.,  14  Ariz.  163, 
125  Pac.  483. 

68.  Marsh  V.  State,  3  Ala.  App.  80, 
57  So.  387.  See  generally  the  title 
"Instructions." 

[a]  Variance  as  to  Animals  Stolen. 
Defendant  was  indicted  for  the  larceny 
of  three  cows  and  the  evidence  showed 
the  taking  of  one  cow  and  two  steer 
calves.  A  refusal  of  the  court  to  charge 
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10.  Review.  —  a.  Objections  Below.  —  In  accordance  with  the  rule 
governing  the  question  of  objections  in  the  trial  and  review  of  proceed- 
ings generally,^^  they  must,  when  aimed  at  a  variance  between  the  al- 
legations and  the  proof,  be  made  in  the  trial  court,'"  particularly  where 
there  is  nothing  occurring  at  the  trial  to  indicate  that  the  defendant 
was  taken  by  surprise  by  reason  of  the  introduction  of  the  variant  evi- 
dence or  that  it  was  prejudicial  to  his  defense  or  material  to  the  merits 
of  the  case.'^  Yet  if  the  variance  is  a  material  one  and  its  fatal  charac- 
ter is  disclosed  by  the  record,  the  absence  of  timely  objections  in  the 
trial  court  will  not  preclude  the  defendant  from  asserting  it  on  re- 
view." 

b.  Decision  on  Review.  —  To  warrant  a  reversal  of  the  judgment  on 
the  ground  of  variance,  the  variant  evidence  must  relate  to  some  mater- 
ial element  of  the  crime,^^  for  the  court  will  not  disturb  the  lower  tri- 


the  jury  in  writing  that  "proof  of  the 
larceny  of  a  steer  calf  is  not  proof  of 
the  larceny  of  a  cow"  was  held  re- 
versible error  even  though  the  review- 
ing court  fully  recognized  the  rule  that 
the  prosecution  is  not  bound  to  establish 
the  larceny  of  the  exact  number  of  art- 
icles alleged  to  have  been  stolen.  Marsh 
f.  State,  3  Ala.  App.  80,  57  So.  387. 

69.  See  the  titles  "Objections  and 
Exceptions;"   "Appeals." 

70.  Ind.  — Taylor  v.  State,  130  Ind. 
66,  29  N.  E.  415;  Graves  v.  State,  121 
Ind.  357,  23  N.  E.  155.  Mo.  — State  v. 
Burk,  151  Mo.  App.  188,  131  S.  W.  883. 
Okla.  —  Emyhtubby  f.  State,  14  Okla. 
Crim.  213,  169  Pac.  1124. 

[a]  Variance  as  to  the  kind  of 
liquor  alleged  to  have  been  sold,  waived 
by  failure  to  object  thereto  at  the  trial. 
State  V.  Burk,  151  Mo.  App.  188,  131 
S.  W.  883. 

[b]  Variance  as  to  name  of  third 
person  alleged  to  have  been  assaulted. 
Wood  V.  State,  64  Miss.  761,  2  So.  247; 
State  V.  Ewing,  67  Wash.  395,  121  Pac. 
834. 

71.  State  V.  Burk,  151  Mo.  App.  188, 
131  S.  W.  883. 

72.  Clark  v.  State,  100  Miss.  751,  57 
So.  209,  Ann.  Cas.  1914A,  463,  38  L. 
R.  A.  (N.  S.)   187. 

[a]  Variance  as  to  Name.  —  (1) 
Where  an  indictment  charged  a  crime 
against  a  certain  person  but  the  proof 
failed  to  show  it,  and  did  show  a  crime, 
if  any,  against  another  person,  the 
question  of  variance  was  permitted  to 
be  raised  for  the  first  time  on  appeal. 
People  V.  Smith,  258  111.  502,  101  N.  E. 
957;  People  v.  Roth,  185  111,  App.  162. 
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(2)  Thus  where  the  record  showed  that 
appellant  was  indicted  for  the  murder 
of  "  Tobe  Wallace"  and  the  evidence 
showed  that  he  killed  "Tobe  Hollis" 
the  objection  was  entertained  for  the 
first  time  on  appeal.  Clark  c.  State, 
lUU  Miss.  751,  57  So.  209,  Ann.  Caa. 
1914A,  463,  38  L.  E.  A.  (N.  S.)  187. 

73.  Ala.  — Stone  v.  State,  115  Ala. 
121,  22  So.  275;  Carr  v.  State,  104  Ala. 
43,  16  So.  155;  Hinktom  v.  State,  9  Ala. 
App.  27,  64  So.  193.  Cal.  — People  v. 
Meseros,  16  Cal.  App.  277,  116  Pac.  679; 
People  V.  Eartnett,  15  Cal.  App.  89, 
113  Pac.  879.  Ind.  —  Pence  v.  State, 
110  Ind.  95,  10  N.  E.  919.  I«a.  — State 
V.  Anderson,  136  La.  261,  66  So.  966. 
Mass.  —  Com.  v.  Howe,  132  Mass.  250. 
Miss.  —  Warren  v.  State,  108  Miss.  502, 
66  So.  979;  Clark  v.  State,  100  Miss. 
751,  57  So.  209,  Ann.  Cas.  1914A,  463, 
38  L.  R.  A.  (N.  S.)  187.  Mo.  — State 
V.  Castleton,  255'  Mo.  201,  164  S.  W. 
492;  State  v.  Mispagel,  207  Mo.  557, 
106  S.  W.  513.  N.  C  — State  v.  Gibson, 
169  N.  C.  318,  85  S.  E.  7.  Ohio.  — Good- 
love  V.  State,  82  Ohio  St.  365,  92  N.  E. 
491,  30  L.  R.  A.  (N.  S.)  134.  Tex. 
Randell  v.  State,  62  Tex.  Crim.  524,  138 
S.  W.  118;  Tucker  v.  State,  59  Tex. 
Crim.  291,  128  S.  W.  617;  Carnes  v. 
State,  53  Tex.  Crim.  490,  110  S.  W.  750, 
22  L.  R.  A.  (N.  S.)  706;  Havgood  V. 
State,  51  Tex.  Crim.  618,  103  S.  W. 
890.  Utah.  — State  v.  Harcombe,  48 
Utah  89,  158  Pac.  1096. 

[a]  A  material  averment  as  to  in- 
tent not  proved.  Pence  v.  State,  110 
Ind.  95,  10  N.  E.  919. 

[b]  Variance  as  to  name  of  party 
(1)  criiaijially  assaulted  (People  v.  An- 
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bunal's  decision  because  of  a  mere  failure  to  prove  with  technical 
exactness  an  averment  which  was  not  of  the  essence  of  the  offense 
charged/*  as  for  example  a  variance  as  to  matter  of  unnecessary  de- 
scription.'''  nor  for  any  other  discrepancy  between  the  allegations  and 
the  proof  which  does  not  mislead  and  prejudice  the  defendant/® 

C.  Crtt.  Proceedings.  —  1.  In  General.  —  a.  Rule  Stated.  —  The 
rules  in  respect  to  variance  and  failure  of  proof,  are,  as  has  been  seen," 
applicable  to  civil  proceedings  of  every  description.  Stating  it  broadly 
the  doctrine^^  is  that  a  party  in  civil  actions  must  recover  secundum 
allegata  et  probata,  for  the  principle  has  become  axiomatic  that  al- 


derson,  267  111.  75,  107  N.  E.  840),  or 
(2)  murdered  (Miss.  —  Clark  v.  State, 
100  Miss.  751,  57  So.  209,  Ann.  Gas. 
1914A.  463,  38  L.  E.  A.  (N".  S.)  187. 
Ohio.  —  Goodlove  v.  State,  82  Ohio  St. 
365,  92  X.  E.  491,  30  L.  E.  A.  (N.  S.) 
134.  Tex. —  Jones  v.  State.  62  Tex. 
Grim.  637,  138  S.  W.  703;  Havgood  v. 
State,  51  Tex.  Grim.  618,  103  S.  W. 
890)  or  (3)  to  whom  liquor  was  illegallv 
sold.  Miles  v.  State,  62  Tex.  Grim.  530, 
138  S.  W.  398;  Hankins  v.  State,  57 
Tex.  Grim.  152,  122  S.  W.  21;  Games 
r.  State,  53  Tex.  Grim.  490,  110  S.  W. 
75v%  22  L.  E.  A.  (X.  S.)  706. 

[e]  Where  name  of  defendant  is 
averred  as  unknown  and  the  proof  dis- 
closes that  he  was  in  fact  known,  the 
variance  will  justify  a  reversal.  Hink- 
tom  V.  State,  9  Ala.  App.  27,  64  So. 
193. 

[d]  Material  variance  as  to  the 
time  the  offense  was  committed.  State 
V.  Anderson,  136  La.  261,  66  So.  966. 

[e]  Variance  as  to  ownership  of 
propertv  swindled.  Gaswell  v.  State,  5 
Qa.  App.  483,  63  S.  E.  566;  Pilgrim  v. 
State,  "68  Tex.  Grim.  175,  150  S.  W. 
1170. 

[f]  Variance  as  to  means  by  which 
the  alleged  offense  was  committed. 
Snodgrass  r.  State,  61  Tex.  Grim.  654, 
136  S.  W.  57. 

[g]  Variance  as  to  place  from 
which  goods  were  stolen.  Stone  v. 
State,  115  Ala.  121,  22  So.  275. 

[h]  Fatal  variance  as  to  the  prop- 
erty burned  (1)  in  arson  (People  r. 
Doyle,  13  Cal.  App.  611,  110  Pac.  458) 
or  (2)  fraudulently  acquired  by  false 
pretenses.  Lieske  v.  State,  60  Tex. 
Grim.  276,   131   S.  W.   1126. 

[i]  Material  variance  as  to  written 
instrument  alleged  to  have  been  forged. 
Bedford  r.  State,  60  Tex.  Grim.  83,  131 
S.   W.  314. 

[j]    Variance  as  to  corporate  capac- 


ity of  party  defrauded  in  swindling. 
Tucker  v.  State,  59  Tex.  Grim.  291,  128 
S.   W.  617. 

74.  Moore  v.  State.  179  Ind.  353,  101 
TSr.  E.  295;  Oats  v.  State,  153  Ind.  436, 
.55  N.  E.  226;  Taylor  v.  State,  130  Ind. 
66,  29  N.  E.  415;  Mergentheim  v.  State, 
107  Ind.  567,  8  N.  E.  568;  Stephens  v. 
State,  63  Tex.  Grim.  382,  139  S.  W, 
1141. 

75.  Mergentheim  v.  State,  107  Ind, 
567,  8  N.  E.  568. 

[a]  That  money  is  described  with 
unnecessary  particularity  as  "lawful 
money  of  the  United  States"  and  the 
evidence,  admitted  without  objection, 
shows  that  the  money  stolen  was  not 
of  the  kind  thus  described  is  not 
ground  for  reversal.  Moore  v.  State, 
179  Ind.  353,  101  N.  E.  295;  Tavlor  V. 
State,  130  Ind.  66,  29  N.  E.  415. 

76.  Ind.  — Agar  t:  State,  176  Ind. 
234,  94  N.  E.  819;  Oats  r.  State,  153 
Ind.  436,  55  N.  E.  226.  Mo.  —  State  v. 
Lackey,  230  Mo.  707,  132  S.  W.  602; 
State  V.  Decker,  116  S.  W.  1096;  State 
r.  Nelson,  101  Mo.  477,  14  S.  W.  718, 
10  L.  E.  A.  39;  State  v.  Burk,  151  Mo. 
App.  188,  131  S.  W.  883.  Neb.  — Glark 
r.  State,  102  Neb.  728,  169  N.  W.  271. 

[a]  Immaterial  variance  as  to  own- 
ership of  propertv  stolen.  State  v. 
Lackev,  230  Mo.  707,  132  S.  W.  602; 
State  V.  Nelson,  101  Mo.  477,  14  S.  W. 
718,  10  L.  E.  A.  39. 

[15  ]  Immaterial  variance  as  to  name 
of  person  who  owned  the  property 
stolen.    State  v.  Barker,  64  Mo.  282-. 

77.  See  supra,  III,  A,  2,  a. 

78.  U.  S.— Wilson  v.  Halev  Live- 
stock Go.,  153  U.  S.  39,  14  Sup.  Ct.  768, 
38  L.  ed.  627;  Smith  ^•.  Missouri  Pac. 
E.  Go.,  56  Fed.  458,  5  C.  G.  A.  557; 
Watson  V.  Dunlap,  2  Graneh  G.  G.  14, 
29  Fed.  Gas.  No.  17,282.  Ala. —  Harris 
r.  Sanders,  186  Ala.  350,  65  So.  136; 
Atlantic  Coast  Line  E.  Go.  v.  Dahlberg 
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Brokerage  Co.,  170  Ala.  617,  54  So.  168; 
Austin  V.  Beall,  167  -Ala.  426,  52  So. 
657,  Ann.  Cas.  1912A,  510;  Birming- 
ham E.  &  E.  Co.  V.  Clay,  108  Ala.  233, 

19  So.  309;  Elyton  Land  Co.  v.  Mingea, 
89  Ala.  521,  7  So.  666;  Alabama  G.  S, 
R.  Co.  V.  Chapman,  83  Ala.  453,  3  So. 
813;  Alabama  G.  S.  E.  Co.  v.  Arnold, 
80  Ala.  600,  2  So.  337;  Orr  V.  Boock- 
holdt,  10  Ala.  App.  331,  65  So.  430. 
Ark.  —  Speer  v.  McLaughlin,  11  Ark. 
732.  Cal.  —  Scott  v.  McPherson,  168 
Cal.  783,  145  Pac.  529;  McLaughlin  v. 
San  Francisco  &  S.  M.  R.  Co.,  113  Cal. 
590,  45  Pac.  839;  Fitzgerald  v.  South- 
ern Pac.  Co.,  36  Cal.  App.  660,  173  Pac. 
91.  Conn.  —  Bridgeport  Hardware  Mfg. 
Corp.  V.  Bouniol,  89  Conn.  254,  93  Atl. 
674;  New  York,  N.  H.  &  H.  E.  Co.  v. 
Long,  69  Conn.  424,  37  Atl.  1070;  Eed- 
field  V.  Haight,  27  Conn.  31;  Allen  V. 
Jarvis,  20  Conn.  38;  Bulkley  v.  Landon, 
3  Conn.  76.  Del.  —  Butler  v.  Wilming- 
ton City  Ey.  Co.,  2  Boyce  262,  78  Atl. 
871.  Fla.  — Malsby  v.  Gamble,  61  Fla. 
310,  327,  54  So.  766;  Louisville  &  N.  R. 
Co.  V.  Guyton,  47  Fla.  188,  36  So.  84; 
Tate  V.  Pensacola  etc.  Co.,  37  Fla.  439, 

20  So.  542,  53  Am.  St.  Eep.  251.  Ga. 
Sanderlin  v.  Willis,  98  Ga.  278,  25  S.  E. 
437;  Fidelity  &  C.  Co.  v.  Gate  City  Nat. 
Bank,  97  Ga.  634,  25  S.  E.  392,  54  Am. 
St.  Eep.  440,  33  L.  E.  A.  821;  Harris  V. 
Central  E.  E.,  78  Ga.  525,  3  S.  E.  355; 
Georgia  E.  Co.  v.  Thomas,  68  Ga.  744; 
Augusta  &  S.  E.  Co.  v.  Dorsey,  68  Ga. 
228.  Idaho.  —  Davidson  Groe.  Co.  v. 
Johnston,  24  Idaho  336,  133  Pac.  929, 
Ann.  Cas.  1915C,  1129.  111.  — Ebsery  v. 
Chicago  City  E.  Co.,  164  HI.  518,  45  N. 
E.  1017;  Ives  v.  McHard,  103  111.  97; 
Kellogg  V.  Moore,  97  111.  282;  Indian- 
apolis, B.  &  W.  Ey.  Co.  V.  Ehodes,  76 
111.  285;  Galena  &  C.  U.  E.  Co.  v.  Ap- 
pleby, 28  111.  283;  Frechett  V.  Illinois 
Central  Eailroad  Co.,  197  111.  App.  213; 
Thompson  i;.  Marks,  186  111.  App.  92; 
Tulo  V.  O'Gara  Coal  Co.,  183  111.  App. 
423;  Sattley  Mfg.  Co.  v.  Wendt,  116 
111.  App.  375.  Ind.  —  Pittsburg,  C.  C. 
&  St.  L.  Ey.  Co.  V.  Higgs,  165  Ind.  694, 
76  N.  E.  299,  4  L.  R.  A.  (N.  S.)  1081; 
Cincinnati,  I.  St.  L.  &  C.  Ry.  Co.  v. 
McLain,  148  Ind.  188,  44  N.  E.  306; 
Thomas  V.  Dale,  86  Ind.  435;  Lucas  v. 
Smith,  42  Ind.  103;  Hawkins  v.  Thomp- 
son (Ind.  App.),  122  N.  E.  431;  Louis- 
ville &  S.  I.  Traction  Co.  v.  Lottieh, 
59  Ind.  App.  426,  106  N.  E.  903;  Penn- 
sylvania Co.  V.  Walker,  29  Ind.  App. 
285,  64  N.  E.  473 ;  Barrows  v.  Wampler, 
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24  Ind.  App.  472,  56  N.  E.  935;  Indian- 
apolis Union  Ry.  Co.  v.  Neubaucher,  16 
Ind.  App.  21,  43  N.  E.  576,  44  N.  E. 
669.  la.  —  Mudge  v.  Railway  Mail 
Equipment  Co.,  167  Iowa  65G,  149  N. 
W.  867;  Smith  v.  Runnels,  97  Iowa  55, 
65  N.  W.  1002;  Humpton  v.  Unterkirch- 
er,  97  Iowa  509,  66  N.  W.  776:  Walker 
r.  Irwin,  94  Iowa  448,  62  N.  W.  785; 
Andrews  v.  Mason  City  &  Ft.  D.  R.  Co., 
77  Iowa  669,  42  N.  W.  513;  Kuhns  v. 
Wisconsin,  I.  &  N.  R.  Co.,  76  Iowa  67, 
40  N.  W.  92;  Miller  v.  Kendig,  55  Iowa 
174,  7  N.  W.  500;  Beebe  v.  Brown,  4  G. 
Gr.  406.  Kan.  —  O'Harro  v.  Akey,  98 
Kan.  511,  158  Pac.  854;  Danielson  v. 
Scott,  88  Kan.  789,  129  Pac.  1190; 
First  Nat.  Bank  v.  Montgomery  County 
Nat.  Bank,  64  Kan.  134,  67  Pac.  458.  Ky. 
Merritt  v.  Cravens,  168  Ky.  155,  181  S. 
W.  970,  L.  R.  A.  1917F,  935.  Me. 
Sposedo  V.  Merriman,  111  Me.  530,  90 
Atl.  387.  Md.  — Borden  Min.  Co.  v. 
Barry,  17  Md.  419.  Mass.  —  Woodruff 
V.  Wentworth,  133  Mass.  309;  Stone  v. 
White,  8  Gray  589;  Cleaves  v.  Lord  3 
Gray  66.  Mich.  —  Tillman  f.  Fuller,  13 
Mich.  113.  Minn.  —  Gillespie  v.  Duluth, 
137  Minn.  454,  163  N.  W.  779;  Wilcox 
Lumb.  Co.  V.  Ritteman,  88  Minn.  18, 
92  N.  W.  472;  Washburn  v.  Winslow, 
16  Minn.  33.  Miss.  —  Drake  v.  Surget, 
36  Miss.  458.  Mo.  —  Utassy  v.  Gieding- 
hagen,  132  Mo.  53,  33  S.  W.  444;  Meyer 
V.  Koehring,  129  Mo.  15,  31  S.  W.  449; 
Moody  V.  Pacific  R.  Co.,  68  Mo.  470; 
Turner  v.  Chillicothe  &  D.  M.  C.  R.  Co., 
51  Mo.  501;  Fischer  v.  Max,  49  Mo.  404; 
National  Live  Stock  Com.  Co.  v.  Don- 
ohoe  (Mo.  App.),  210  S.  W.  929;  Thom- 
as V.  Bambrick  Bros.  Const.  Co.,  189 
Mo.  App.  623,  175  S.  W.  258;  First  Nat. 
Bank  v.  Stam,  186  Mo.  App.  439,  171 
S.  W.  567;  Summers  V.  Keller,  152  Mo. 
App.  626,  133  S.  W.  1180;  Chapman  v. 
Currie,  51  Mo.  App.  40;  Gourley  v.  St. 
Louis  &  S.  F.  R.  Co.,  35  Mo.  App.  87; 
Marcum  v.  Smith,  26  Mo.  App.  460.  Neb. 
Welsh  V.  South  Omaha,  98  Neb.  148, 
152  N.  W.  302;  Wilson  v.  City  Nat. 
Bank,  51  Neb.  87,  70  N.  W.  501;  Coek- 
rell  V.  Wood,  51  Neb.  269,  70  N.  W. 
944;  Robinson  v.  Kilpatriek-Koch  D.  G. 
Co.,  .50  Neb.  795,  70  N.  W.  378;  Strahle 
V.  First  Nat.  Bank,  47  Neb.  319,  66  N. 
W.  415.  N.  H.  —  Mclntire  v.  Eastern 
R.  Co.,  58  N.  H.  137;  Colburn  v.  Pom- 
eroy,  44  N.  H.  19;  New  Hampshire  Mut, 
Fire  Ins.  Co.  v.  Hunt,  30  N.  H.  219; 
Hart  V.  Chesley,  18  N.  H.  373.  N.  J. 
Salter  v.  Kirkbride,  4  N.  J.  L.  254.   N. 
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legation  without  proof^^  is  as  wholly  unavailing  as  is  proof  without 


Y.  —  Walrath  Vt  Hanover  Fire  Ins.  Co., 
216  N.  Y.  220,  110  N.  E.  426;  Davis  v. 
New  York  etc.  E.   Co.,  110  N.  Y.  646, 
17   N.  E.   733;   Catlin  v.   Gunter,  11   N. 
Y.  368,  10  How,  Pr.  315,  62  Am.  Dec. 
113;  Robertson  v.  Lynch,  18  Johns.  451; 
Lynch  v.  Cronk,  91  Misc.  422,  155  N.  Y. 
Supp.  271;  Wright-Eosa  E.  Co.  v.  I.  M. 
Ludington   Sons,   174   N.   Y.   Supp.   273. 
N.  C.  —  Tallev  v.  Harriss  Granite  Quar- 
ries Co.,   174  "^N.   C.  445,  93   S.   E.   995; 
Green  r.  Biggs,  167  N.  C.  417,  83  S.  E. 
5o3.    N.  D.  —  Rickel  v.  Sherman,  34  N. 
D.    298,    158    N.    W,    266;    Halloran    f. 
Holmes,  13   N.  D.  411,  101   X.  W.  310. 
Ohio.  —  Mulf ord  v.  Young,  6  Ohio  294. 
Okla.  —  Comanche  Merc.  Co.  v.  Wheeler 
&  Hotter  Merc.   Co.,  55  Okla.  328,  155 
Pac.  583;  Noble  v.  Atchison  etc.  R.  Co., 
4  Okla.  534,  46  Pac.  483.    Ore.  — Blake 
r.  National  Hospital  Assn.,  70  Ore.  264, 
141   Pac.   158;   Daly  r.  Larson,  29   Ore. 
535,  46  Pac.  143;   Miller  v.  Hirsehberg, 
27    Ore.    522,    40    Pac.    506.     Pa.  —  Na- 
tional Bank  v.  Lake  Erie  Asphalt  Block 
Co.,  233  Pa.  421,  82  Atl.  773;  Campbell 
r.  Brown,  183  Pa.  112,  38  Atl.  516;  Ry- 
der V.  Jacobs,  182  Pa.  624,  38  Atl.  471; 
Hennessy    v.    Anstock,    19    Pa.    Super. 
644;    Umbehoeker    v.    Rassel,    2    Yeates 
339;    Tassey  f.    Church,  4   Watts   &   S. 
141,  39  Am.  Dec.  65;   Cassell  v.  Cooke, 
8    Serg.    &    E.    268,    11    Am.    Dec.    610. 
E.  I. —  Potts  r.  Allen,  19  R.  L  489,  34 
Atl.   993.    S.   C.  —  Lancaster   v.   Colum- 
bia, 104  S.  C.  228,  88  S.  E.  463;  Haves 
r.    Walker,   70   S.   C.   41,  48   S.   E.   989; 
Brooks  r.  Lowrie,  1   Nott  &  McC.  342. 
S.  D.  —  North  Star  Boot  &  Shoe  Co.  v. 
Stebbins,   3    S.   D.   540,   54   N.    W.   593. 
Tex.  —  International  &  G.  N.  R.  Co.  V. 
Irvine,  64  Tex.  529;  Pacific  Express  Co. 
f.  Darnell,  6  S.  W.   765;    Grand  Lodge 
A.    O.    U.    W.   V.    Schwartz    (Tex.    Civ. 
App.),    205    S.    W.    156;    Weld-Neville 
Cotton   Co.   r.  Lewis   (Tex.   Civ.  App.), 
163  S.  W.  667;  Missouri  Pac.  R.  Co.  V. 
Speed,  3  Tex.  Civ.  App.  454,  22  S.   W. 
527.    Utah.  —  Peay  i:   Salt   Lake   Citv, 
11  Utah  331,  40  Pac.  206.    Vt.  — White 
r.   Hall,    91    Vt.    57,   99   Atl.    274.    Va. 
Norfolk    &    W.   Rv.   Co.    v.   Perdue,   117 
Va.   HI,   83   S.   E.   1058;    Langhorne   V. 
Richmond  City  Ry.  Co.,  91  Va.  364,  22 
S.  E.  357.    Wash.  —  Gilbert  v.  Morgan 
Lumb.  Co.,  87  Wash.  293,  151  Pac.  785; 
Lee  Hong  r.  Schoenwald,  86  Wash.  326, 
150  Pac.  436;  Kneeland  Inv.  Co.  v.  Be- 


rendes,  81  Wash.  372,  142  Pac.  869; 
Meals  V.  De  Soto  Placer  Min.  Co.,  33 
Wash.  302,  74  Pac.  470;  Olson  v.  Snake 
River  Val.  R.  Co.,  22  Wash.  139,  60 
Pac.  156.  W.  Va.  — Clarke  v.  Ohio 
River  R.  Co.,  39  W.  Va.  732,  20  S.  E. 
696;  Davisson  v.  Ford,  23  W.  Va.  617; 
Loomis  V.  Jackson,  6  W.  A^'a.  613.  Wis. 
McNally  v.  McAndrew,  98  Wis.  62,  73 
N.  W.  315;  Babcock  v.  Appleton  Mfg. 
Co.,  93  Wis.  124,  67  N.  W.  33. 

79.     Ala.  —  Central    of    Georgia    Ry. 
Co.  V.  Gross,  192  Ala.  354,  68  So.  291; 
Lewis    f.    Montgomery    Mut.    B.    &    L. 
Assn.,  70  Ala.  276;   Munchus  f.  Harris, 
69  Ala.  506;   Winter  v.  Merrick  &  Sons, 
69  Ala.   86;    Crabb's  Admr.   v.  Thomas, 
25  Ala.  212;  Orr  v.  Booekholdt,  10  Ala. 
App.   331,   65   So.  430.    Ark.  —  McMur- 
rav  V.  Bovd,  58  Ark.  504,  25  S.  W.  505. 
Cal.  — Giijson  v.  Wheeler,  110  Cal.  243, 
42  Pac.  810;  Fox  v.  Hale  &  N.  Silver- 
Min.    Co.,    108    Cal.    369,    41    Pac.    308; 
Hayes  v.  Fine,  91  Cal.  391,  27  Pac.  772; 
Thompson    v.   Lyon,    14    Cal.    39.     Colo. 
Union  Coal  Co.  I:  Edman,  16  Colo.  438, 
27  Pac.  1060.    Fla.  —  Bucki  t:  McKin- 
non,  37  Fla.  391,  20  So.  540;  Withers  i\ 
Sandlin,  36  Fla.  619,  18  So.  856;      Wil- 
kinson   V.    Pensacola   &    A.    R.    Co.,    35 
Fla.   82,   17   So.   71.    111.  — Rass  V.   Se- 
bastian, 160  111.  602,  43  N.  E.  708;  Ad- 
ams r.  Gill,  158  111.  190,  41   N.  E.  738; 
Humphreys    f.    Roth,    158    111.    186,    41 
N.  E.  751 ;    Gridlev  v.  Bloomington,  68 
111.  47;  Lyon  f.  Kain,  36  111.  362;   Mo- 
line  Water  Power  &  Mfg.  Co.  V.  Nich- 
ols.  26  111.   90;      Coal   Run   Coal   Co.  v. 
Giles,  49  111.  App.   585;    Curtis  v.   Har- 
rison, 36  111.  App.  287.    Ind.  —  McKin- 
ney  v.  Hartman,  143  Ind.  224,  42  N.  E. 
681;  Vannoy  v.  Klein,  122  Ind.  416,  23 
N.   E.   526;    Carter   v.   Carter,   101   Ind. 
450;  Thomas  v.  Dale,  86  Ind.  435;  Tim- 
mons  V.  Wiggins,   78  Ind.   297;   Wright 
V.  Johnson,  50  Ind.  454;  Smith  v.  Walk- 
er, 7  Ind.  App.  614,  34  N.  E.  843.    la. 
Ogilvie  r.  Hallam,  58  Iowa  714,  12  N. 
W.  730.   La.  —  Drew  v.  Attakapas  Mail 
Transp.  Co.,  26  La.  Ann.   306;   Shaw  v. 
Noble,  15  La.  Ann.  305.   Me.  —  Whitte- 
more    v.    Merrill,    87    Me.    456,    32    Atl. 
1008.    Mass. —  Hill  v.  Haskins,  8  Pick. 
83;     Bowker    v.    Childs,    3    Allen    434. 
Mich.  —  Emerson    v.   Atwater,    7   Mich. 
12.    Minn.  —  Finley    v.   Quirk,   9   Minn. 
194,  86  Am.  Dec.  93.    Mo.  —  Deickman 
V.    McCormick,     24     Mo.     596.     Mont. 

Vol.  XXV 


622 


VARIANCE  AND  FAILURE  OF  PROOF 


allegation,®"     A  party  cannot  make  one  case  by  his  pleadings  and  a 
different  one  by  hig  evidence,*^  and  the  proof  adduced  upon  an  aver- 


Itennelly  t:  Savage,  18  Mont.  119,  44 
Pac.  400.  N.  J.  —  Mulford  v.  Bowen, 
9  N.  J.  L.  315.  N.  C  — Abernathy  v. 
Seagle,  98  N.  C.  553,  4  S.  E.  542; 
Southerland  v.  Jones,  61  N.  C.  321. 
Ohio.  —  Satchell  v.  Doram,  4  Ohio  St. 
542;  Houi:!:h  v.  Young,  1  Ohio  504.  Tex. 
Texas  &  N.  O.  R.  Co.  v.  Oates,  2  Wills. 
Civ.  Cas.  §  618.  Vt.  — Higgins  V.  Tarns- 
worth,  48  Vt.  512. 

80.  Okla.  —  Chambers  v.  Van  Wag- 
ner, 32  Okla.  774,  123  Pac.  1117.  Pa. 
National  Bank  v.  Lake  Erie  Asphalt 
Block  Co.,  233  Pa.  421,  82  Atl.  773; 
Campbell  v.  Wasserman  &  Bros.,  9  Pa. 
Co.  Ct.  381.  S.  C  — Hobbs  v.  Beard,  43 
S.  C.  370,  21  S.  E.  305.  Teim.  — Han- 
cock V.  Stephens,  11  Humph.  507.  Tex. 
Kinney  f.  Tri-State  Tel.  Co.  (Tex.  Civ. 
App.),  201  S.  W.  1180;  Galveston,  H, 
&  S.  A.  R.  Co.  f.  Becht  (Tex.  Civ. 
App.),  21  S.  W.  971;  Texas  &  N.  O.  R. 
Co.  V.  Oates,  2  Wills.  Civ.  Cas.  §618. 
Vt.  —  Higgins  V.  Farnsworth,  48  Vt. 
512;  Allen  V.  Thrall,  36  Vt.  711;  Miner 
r.  Downer,  20  Vt.  461.  Va.  —  Norfolk 
&  W.  Ry.  Co.  V.  Perdue,  117  Va.  Ill, 
83  S.  E.  1058.  Wash.  — Lee  Hong  v. 
Schoenwald,  86  Wash.  326,  150  Pac. 
436;  Leghorn  v.  Review  Pub.  Co.,  31 
Wash.  627,  72  Pac.  485;  Ellensburg 
Water-Supply  Co.  v.  Ellensburg,  13 
Wash.  554,  43  Pac.  531.  Wis.  — Thorn 
V.  Smith,  71  Wis.  18,  36  N.  W.  707; 
Rublee  v.  Tibbetts,  26  Wis.  399;  New- 
man V.  Kershaw,  10   Wis.  333. 

See  14  Standard  Proc.  524;  20 
Standard  Proc.  706. 

[a]  "The  code  of  practice  has  not 
changed  the  well-known  rule  of  evi- 
dence as  it  existed  at  common  law,  that 
the  allegations  and  the  proofs  must 
substantially  correspond.  A  party  can- 
not declare  for  one  cause  of  action  and 
recover  en  an  entirely  different  and 
distinct  c^use."  Jones  v.  Louderman. 
39  Mo.  287. 

81.  TJ.  S.  —  Harrison  v.  Perea,  168 
TT.  S.  311,  18  Sup.  Ct.  129,  42  L.  ed. 
478;  Mack  v.  Porter,  72  Fed.  236,  18 
C.  C.  A.  527.  Ala.  — Austin  v.  Beall, 
167  Ala.  426,  52  So.  657,  Ann.  Cas. 
1912A,  510;  Penry  v.  Dozier,  161  Ala. 
292,  49  So.  909;  Munchus  v.  Harris,  69 
Ala.  506;  Winter  v.  Merrick  &  Sons, 
69  Ala.  86;  Burkham  v.  Mastin,  54  Ala. 
122.   Cal.  — Sharp   v.   Pitman,   166    Cal. 
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501,  137  Pac.  234;  Hayes  v.  Fine,  91 
Cal.  391,  27  Pac.  772;  Stringer  v.  Da- 
vis, 30  Cal.  318;  Ramirez  v.  Murray,  5 
Cal.  222;  Pfoh  V.  Porter,  23  Cal.  App. 
59,  137  Pac.  44;  Stevens  v.  Kobayshi, 
20  Cal.  App.  153,  128  Pac.  419.  Colo. 
Union  Coal  Co.  v.  Edman,  16  Colo.  438, 
27  Pac.  1060.  Conn. —  Bradley  v.  Rey- 
nolds, 61  Conn.  271,  23  Atl.  928.  Idaho. 
Trousdale  v.  Winona  Wagon  Co.,  25 
Idaho  130,  137  Pac.  372.  111.  —  Schmis- 
seur  V.  Kreilich,  92  111.  347;  Franklin 
Ins.  Co.  V.  Smith,  82  111.  131;  Gridley 
r.  Bloomington,  68  111.  47;  Lyon  v.  Kain, 
36  111.  362;  Sanford  v.  Gaddis,  15  111. 
228;  J.  E.  Burns  Lumber  Co.  v.  W.  J. 
Reynolds  Co.,  148  111.  App.  356;  Coal 
Run  Coal  Co.  v.  Giles,  49  111.  App.  585. 
Ind.  —  Terre  Haute  Electric  Co.  v.  Rob- 
erts, 174  Ind.  351,  91  N.  E.  941;  Scholz 
V.  Sehneck's  Estate,  174  Ind.  186,  91 
N.  E.  730;  Burton  v.  Connecticut  Mut. 
L.  Ins.  Co.,  119  Ind.  207,  21  N.  E.  746, 
12  Am.  St.  Rep.  405;  Timmons  V.  Wig- 
gins, 78  Ind.  297;  Louisville  &  S.  I. 
Traction  Co.  v.  Lottich,  59  Ind.  App. 
426,  106  N.  E.  903;  Vandalia  Ry.  Co.  v. 
Keys,  46  Ind.  App.  353,  91  N.  E.  173; 
Diltz  V.  Spahr  (Ind.  App.),  42  N.  E. 
823.  la.  —  Mudge  v.  Railway  Mail 
Equipment  Co.,  167  Iowa  656,  149  N. 
W.  867;  Ogilvie  v.  Hallam,  58  Iowa  714, 
12  N.  W.  730;  Correll  v.  Glasscock,  26 
Iowa  83;  Hoben  v.  Burlington  &  M.  R. 
Co.,  20  Iowa  562.  Kan.  —  Phillips 
County  Bank  v.  Lowe,  91  Kan.  338,  137 
Pac.  930.  Ky.  —  Merritt  V.  Cravens, 
168  Ky.  155,  181  S.  W.  970,  L.  R.  A. 
191 7F,  935;  McGrath  v.  Balser,  6  B. 
Mon.  141;  Rutledge  v.  Vanmeter,  8 
Bush  354;  Taylor  v.  Arnold,  13  Ky.  L. 
Rep.  516,  17  S.  W.  361.  La.  — Drew  v. 
Attakapas  Mail  Transp.  Co.,  26  La. 
Ann.  306;  Shaw  v.  Noble,  15  La.  Ann. 
305;  Alford,  Bettis  &  Co.  v.  Hancock 
&  Sons,  McGloin  280.  Mass.  —  Robin- 
son V.  Van  Auken,  190  Mass.  161,  76 
N.  E.  601;  Nichols  v.  Prince,  8  Allen 
404;  Hill  V.  Haskins,  8  Pick.  83.  Mich. 
Fernette  v.  Pere  Marquette  R.  Co.,  175 
Mich.  653,  141  N.  V\^.  1084,  144  N.  W. 
834;  Malkowski  -v.  Olfs,  161  Mich.  303, 
126  N.  W.  199;  Emerson  v.  Atwater,  7 
Mich.  12.  Minn.  —  Wilcox  Lumb.  Co. 
V.  Ritteman,  88  Minn.  18,  92  N.  W.  472. 
Miss.  —  Adams  v.  Capital  State  Bank, 
74  Miss.   307,   20    So.   881.    Mo.  —  Con- 
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ment  essential  to  the  claim  or  demand  must  substantialh'"  conform  to 
and  support  it,*-  the  pleader  being  required  to  prove  his  case  in  every 


necticut   Mut.   Life   Ins.   Co.  v.   Smith, 
117  Mo.  261,  22  S.  W.  623,  38  Am.  St. 
Eep.  656;  Stephens  v.  Frampton,  29  Mo. 
263;    Deiekman   r.  McCormick,   24  Mo. 
596;   Young  V.  Millon   (Mo.  App.),  183 
S.   W.   355;    Havnes   v.   Eobertson,   190 
Mo.  App.  156,  175  S.  W.  290;  Adams  f. 
St.  Louis  &  S.  F.  R.  Co.,  149  Mo.  App. 
278,  130  S.  W.  48;  Marr  v.  Zeidler  (Mo. 
App.),  129  S.  W.  469;  Compton  V.  Mis- 
souri Pac.  Ev.  Co.,  147  Mo,  App.  414, 
126    S.    W.    821.      Mont.  — First    Nat. 
Bank    v.    How,    1    Mont.    604.     N.    H. 
Morril  v.  Chadwick,  9  N.  H.  84.    N.  J. 
Bragaw  v.  Bolles,  51  N.  J.  Eq.  84,  25 
Atl.     947;     Eedstrake     v.     Cumberland 
Mut.  Fire  Ins.  Co.,  44  X.  J.  L.  294.   N. 
Y.  —  L'nion   India   Eubber   Go.  v.   Tom- 
linson,  1  E.  D.  Smith  364;  McLaughlin 
r.  MeGovern,  34  Barb.  208;   Ayrault  v. 
Chamberlain,     33    Barb.    229;     Wyman 
v.  Eedmond,  18  How.  Pr.  272;  Prindlet?. 
Aklrich,    13    How.    Pr.    466;    Brown    V. 
Babcoek,     3     How.    Pr.    305;     Watson 
f.  Eushmore,  15  Abb.  Pr.  51;  Brown  v. 
Leigh,  12  Abb.  Pr.  (N.  S.)  193;  Mason 
V.    Whitelv,    1    Abb.    Pr.    85;    Eowe    v. 
Gerry,    112    App.    Div.    358,    98    N.    Y. 
Supp.   380;      Lynch  r.   Cronk.  91   Misc. 
422,  155  N.  T.  Supp.  271;  Tannenbaum 
V.  Armenv,  81  Hun  581,  31  N.  Y.  Supp. 
55;    Charlton   v.   Scoville,   68   Hun   348, 
22  N.  Y.  Supp.  883;  Logan  v.  Berkshire 
Apt.  Assn.,  18  X.  Y.  Supp.  164,  46   N. 
Y.  St.  14.   N.  C  — Abernathy  v.  Seagle, 
98  N.  C.  553,  4  S.  E.  542;  Eobinson  v. 
Willoughby,    67    N.    C.    84;    Bullard   v. 
Johnson,   65   X.  C.  436;   Southerland  V. 
Jones,   51   X.   C.   321.    Ohio.  —  Satchell 
V.  Coram,  4  Ohio  St.  542.    Okla.  —  Chi- 
cago, E.  I.   &  P.   Ey.   Co.   r.  Bankers' 
Xat.  Bank,  32  Okla.  290,  122  Pac.  499. 
Pa.  —  Huntingdon  &  Broad  Top  E.  Co. 
r.  AIcGovern,  29  Pa.  78;  Sharp  v.  Sharp, 
13  Serg.  &  E.  444,    Tex.  — Williams  v. 
Eandon,  10  Tex.  74.    Vt.  —  Hill  v.  Hill, 
53  Yt.  578.    Va.  —  Pettvjohn  v.  Burson, 
22   S.  E.  508;   Shenandoah  Val.  E.   Co. 
f.  Griffith,  76  Va.  913;  McComb  v.  Lob- 
dell,  32  Gratt.   (73  Va.)   185;  Belton  f. 
Apperson,  26  Gratt.  (67  Va.)  207;  Lam- 
bert V.  Jones,  2  Pat.  &  H.  144.    Wash, 
Olson  f.   Snake   Eiver   Val.   E.   Co.,   22 
Wash.     139,     60     Pac.     156.      W,     Va. 
Christian  v.  Vance,  41   W.  Va.   754,  24 
S.  E.  596;  Bird  r.  Stout,  40  W.  Va.  43, 
20   S.  E.   852;   Seborn   f.   Beckwith,   30 


W.  Va.  774,  5  S.  E.  450.  Wis.  —  Earley 
V.  Winn,  129  Wis.  291,  109  X.  W.  633; 
Johnson  v.  Filkington,  39  Wis.  62; 
Shinners  i*.  Brill,  38  Wis.  648;  Super- 
visors or  Kewaunee  Co.  v.  Decker,  34 
Wis.   378. 

82.     U,    S,— Waters    v.    Guile,    234 
Fed.    532,   148    C.   C.   A.   298;    Mack   v. 
Porter,   72   Fed.   236,   18   C.   C.   A.   5^7. 
Ala.  — Pratt  Consol.  Coal  Co.  v.  Short, 
191  Ala.  378,  68  So.  63;  United  States 
Health  &  Ace.  Ins.  Co.  f.  Savage,  185 
Ala.  232,  64  So.  340;  Handley  v.  Schaf- 
fer,  177  Ala.  636,  59  So.  286;  Lewis  f. 
Montgomery   Mut,   B.    &    L.    Assn.,    70 
Ala.    276.     Cal,  —  Whitney    v.    Purring- 
ton,  59  Cal.  36;  Fi+zgerald  f.  Southern 
Pac.  Co.,  36  Cal.  App.  660,  173  Cal.  91; 
Gallwey  v.  Castlehun,  35  Cal.  App.  589, 
170  Pac.  657;  Gillin  v.  Hopkins,  28  Cal. 
App.    579,    153    Pac.     724;     Ostrom    v. 
Woodbury,   18    Cal.  App.    142,   122   Pa. 
825.    Colo.  — Scott  V.  Watkins,  61  Colo. 
244,  157  Pac.  3;  Winchester  v.  Joslyn, 
31  Colo.  220,  72  Pac.  1079,  102  Am.  St. 
Eep.    30;    Bottom   v.    Barton,    12    Colo. 
App.  53,  54  Pac.  1031.    Conn.  —  Hubert 
V.  Xew  York,  X.  H.   &  H.   E.   Co.,  90 
Conn.    261,   96    Atl.    967;    Shelinsky    v. 
Foster,   87    Conn.   90,   87   Atl.   35,   Ann. 
Cas.   1914C,   1007;   Plumb  v.   Griffin,   74 
Conn.    132,   50   Atl.    1.     Del.  — Klair   v. 
Philadelphia,  B.  &  W.  E.  Co.,  2  Bovce 
274,  78  Atl.  1085.    Fla.  —  Ingram-Dekle 
Lumb.  Co.  V.  Geiger,  71  Fla.  390,  71  So. 
552,   Ann.    Cas.    1918A,    971;    Eentz    v. 
Live  Oak  Bank,  61  Fla.  403,  55  So.  856; 
Atlantic    Coast  Line  E.   Co.  v.  Crosbv, 
53  Fla.  400,  43   So.   318;    LouisvUle   & 
X.  E.  Co.  V.  Guyton,  47  Fla.  188,  36  So. 
84;  Wilkinson  v.  Pensacola  &  A.  E.  Co., 
35  Fla.  82,  17  So.  71.    Ga.  — Napier  v. 
Strong,  19  Ga.  App.  401,  91   S.  E.  579. 
111.  —  Frechett  v.  Illinois  Central   Eail- 
road    Co.,    197    111.    App.    213;    Sattley 
Manufacturing   Co.    v.    Wendt,    116   111. 
App.    375.     Ind.  —  Evansville    &   E.    E. 
Co.  V.  Barnes,   137   Ind.   306,  36   X.   E. 
1092;  Louisville,  X\  A.  &  C.  Ey.  Co.  v. 
Godman,    104   Ind.    490,   4    X.    E.    163; 
Indianapolis    Union    'Ry.    Co.    v.    Xeu- 
baucher,  16  Ind.  App.  21,  43  X.  E.  576, 
44   N.   E.    669;    Wellington   v.   Howard, 
5  Ind.  App.  539,  31  X.  E.  852;  Becker 
r.  Baumgartner,  5  Ind.  App.  576.  32  X. 
E.   786.    la.  —  Mudge  v.  Eailwav  Mail 
Equipment  Co.,  167  Iowa  656,  149  X.  W. 
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material  particular.*' 


867.  Kan.  —  Eoyer  v.  Western  Silo  Co., 
99  Kan.  309,  161  Pac.  654.  Ky.  — Mer- 
ritt  V.  Cravens,  168  Ky.  155,  181  S.  W. 
970,  L.  K.  A.  1917F,  935;  Wilkins  v. 
Barnes,  79  Ky.  323.  Md.  — Ryan  v. 
Gross,  68  Md.  377,  12  Atl.  115,  16  Atl. 
302;  Jones  V.  Barnett,  35  Md.  258. 
Mass,  —  Cavanagh  v.  Tyson,  W.  &  M. 
Co.,  227  Mass.  437,  116  N.  E.  818;  Tay- 
lor V.  Dexter  Engine  Co.,  146  Mass.  613, 
16  N.  E.  462;  Butterworth  f.  Western 
Assur.  Co.,  132  Mass.  489;  Little  v. 
Blunt,  16  Pick.  359;   Nichols  f.  Prince, 

8  Allen  404.  Mich.  —  Bush  v.  Haire, 
197  Mich.  85,  163  N.  W.  875;  Collins  v. 
Beecher,  45  Mich.  436,  8  N.  W.  97. 
Miss.  —  Ware  v.  McQuillan,  54  Miss. 
703.  Mo.  —  Chitty  v.  St.  Louis,  I  M.  & 
S.  Ry.  Co.,  148  Mo.  64,  49  S.  W.  868; 
Reed  v.  Bott,  100  Mo.  62,  12  S.  W.  347, 
14  S.  W.  1089;  National  Live  Stock 
Com.  Co.  V.  Donohoe  (Mo.  App.),  210 
S.  W.  929;  Lebrecht  v.  New  State  Bank, 
199  Mo.  App.  642,  205  S.  W.  273;  Hib- 
ner  v.  Short  (Mo.  App.),  189  S.  W.  583; 
Chamlee  v.  Planters'  Hotel  Co.,  155 
Mo.  App.  144,  134  S.  W.  123;  Halliwell 
Cement  Co.  v.  Stewart,  103  Mo.  App. 
182,  77  S.  W.  124;  Crawford  v.  Thor- 
oughman,  13  Mo.  App.  579.  Neb. 
Welsh  V.  South  Omaha,  98  Neb.  148,  152 
N.   W.  302.    N.  J.  —  Mulford  v.  Bowen, 

9  N.  J.  L.  315.  N.  Y.  — Child  v.  New 
York  Elevated  R.  Co.,  89  App.  Div. 
598,  85  N.  Y.  Supp.  604;  Lynch  v. 
Cronk,  91  Misc.  422,  155  N.  Y.  Supp. 
271 ;  Hecla  Powder  Co.  v.  Hudson  River 
etc.  Co.,  7  Misc.  630,  28  N.  Y.  Supp. 
34;  Muller  v.  Schumann,  19  N.  Y.  Supp. 
213;  Hoag  v.  Weston,  10  N.  Y.  Civ. 
Proc.  92.  N.  C  — Talley  v.  Harris 
Granite  Quarries  Co.,  174  N.  C.  445,  93 
S.  E.  995;  Green  v.  Biggs,  167  N.  C. 
417,  83  S.  E.  553;  Hunt  v.  Vanderbilt, 
115  N.  C.  559,  20  S.  E.  168;  Faulk  v. 
Thornton,  108  N.  C.  314,  12  S.  E.  998; 
Pendleton  v.  Dalton,  96  N.  C.  507,  2  S. 
E.  759;  McKee  v.  Lineberger,  69  N.  C. 
217.  N.  D.  — Riekel  v.  Sherman,  34  N. 
D.  298,  158  N.  W.  266.  Ohio.  —  Hough 
V.  Young,  1  Ohio  504.  Okla.  —  Co- 
manche Mere.  Co.  v.  Wheeler  &  Motter 
Merc.  Co.,  55  Okla.  328,  155  Pac.  583; 
Chambers  v.  Van  Wagner,  32  Okla.  774, 
123  Pac.  1117.  Pa.  — National  Bank  v. 
Lake  Erie  Asphalt  Block  Co.,  233  Pa. 
421,  82  Atl.  773;  Ben  Franklin  Fire 
Tns.  Co.  V.  Flynn,  98  Pa.  627;  Filson  v. 
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Dunbar,  26  Pa.  475;  Grubb  v.  Mahoning 
Nav.  Co.,  14  Pa.  302;  Tarentum  Lumb. 
Co.  V.  Marvin,  61  Pa.  Super.  294;  Boya- 
jian  V.  Ohanian,  60  Pa.  Super.  614; 
Hennessy  v.  Anstock,  19  Pa.  Super. 
644;  Repsher  v.  Shane,  3  Yeates  575. 
S.  C.  —  Lancaster  v.  Columbia,  104  S. 
C.  228,  88  S.  E.  463;  Fitzsimons  V. 
Guanahani  Co.,  16  S.  C.  192;  Simkins 
I'.  Montgomery,  1  Nott  &  McC.  589; 
Vidal  V.  Clarke,  2  Rich.  L.  359.  S.  D. 
North  Star  Boot  &  Shoe  Co.  v.  Steb- 
bins,  3  S.  D.  540,  54  N.  W.  593.  Tenn. 
American  Lead  Pencil  Co.  v.  Nashville, 
C.  &  St.  L.  Rv.,  124  Tenn.  57,  134  S. 
W.  613,  32  L.  R.  A.  (N.  S.)  323;  Sap- 
pington  r.  Rutherford,  3  Hayw.  271. 
Tex.— McClelland  r.  Smith,  3  Tex.  210; 
Grand  Lodge,  A.  O.  U.  W.  v.  Schwartz 
(Tex.  Civ.  App.),  205  S.  W.  156;  Texas 
Glass  &  Paint  Co.  v.  Darnell  Lumb. 
Corp.  (Tex.  Civ.  App.),  185  S.  W.  965; 
Angelina  Countv  Lumb.  Co.  r.  Hines 
(Tex.  Civ.  App.),  184  S.  W.  596;  Stev- 
ens V.  Crosby  (Tex.  Civ,  App.),  166  S. 
W.  62.  Utah.  —  Beason  v.  Western 
Meat  Co.,  40  Utah  398,  124  Pac.  335. 
Vt.  — White  V.  Hall,  91  Vt.  57,  99  AtL 
274;  Gates  v.  Bowker,  18  Vt.  23.  Va. 
Cook  V.  Berkley,  3  Call  (7  Va.)  378. 
Wash.  —  Gilbert  v.  Morgan  Lumb.  Co., 
87  Wash.  293,  151  Pac.  785;  Lee  Hong 
V.  Sehoenwald,  86  Wash.  326,  150  Pac. 
436;  Eaton  v.  General  Compressed  Air 
&  Vacuum  Mach.  Co.,  62  Wash.  373, 
113  Pac.  1091.  Wis.  —  Cudworth  v. 
Gaynor,  76  Wis.  296,  44  N.  W.  1103. 

[a]  Medium  of  Payment.  —  There 
should  be  substantial  correspondence 
between  the  allegations  and  the  proof 
as  to  the  medium  of  payment.  Ala. 
Tuskaloosa  Cotton-Seed  O.  Co.  v.  Perry, 
85  Ala.  158,  4  So.  635.  Me.  — Swanton 
V.  Lynch,  58  Me.  294.  Mass.  —  Canfield 
V.  Miller,  13  Gray  274;  Ba.ylies  v.  Fet- 
typlace,  7  Mass.  325.  Mich.  —  Judd  v. 
Burton,  51  Mich.  74,  16  N.  W.  237.  Mo. 
Sisney  v.  Arnold,  28  Mo.  App.  568.  N. 
Y.  —  Mann  v.  Morewood,  5  Sandf.  557. 
S.  C.  —  Wagener  &  Co.  v.  Mars,  20  S. 
C.  533. 

[b]  An  allegation  in  a  bill  to  en- 
force a  mechanic's  lien  that  the  work 
was  to  be  paid  for  when  fully  com- 
pleted, is  not  supported  by  proof  that 
it  was  to  be  paid  for  by  a  certain  day 
named.    Bush  v.   Connelly,  33   111.   447. 

83.     U.  S.  —  Bamberger  v.  Terry,  103 
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b.  Purpose  of  Rule.  —  The  object  of  the  rule  is  that  the  adversary- 
may  not  be  taken  by  surprise  at  the  trial  with  reference  to  the  case  he 
is  to  meet  as  made  out  by  the  pleadings,^*  and  to  enable  him  to  plead 
the  judgment  in  bar  of  a  second  suit  for  the  same  thing.^^  Any  other 
rule  would  operate  to  defeat  the  ends  of  justice.®® 


U.  S.  40,  26  L.  ed.  317;  Waters  v.  Guile, 
234  Fed.  532,  148   C.   C.  A.  298.    Ark. 
St.  Louis,  I.  M.  &  S.  E.  Co.  v.  State, 
59    Ark.    165,    26    S.    W.    824.     Colo. 
Manners  v.  Fraser,  6  Colo,  App.  21,  39 
Pac.  889.    Conn.  —  McNerney  v.  Barnes, 
77  Conn.  155,  58  Atl.  714;  Prince  V.  Ta- 
kash,   75    Conn.   616,  54   Atl.   1003,    lU. 
Carlin  ;;.  Chicago,  262  111.  564,  104  N. 
E.  905,  Ann.  Cas.  1915B,  213;   Swift  & 
Co.  i:.  Foster,  163  111.  50,  44  N.  E.  837. 
Ind.  —  Brownlee   r.   Kenneipp,   41    Ind. 
216;    Farmers'    Mut.    Fire    Ins.    Co.    v. 
Jackman,  35  Ind.  App.  1,  73  N.  E.  730; 
Cincinnati,  H.   &  I.   K.   Co.  v.  Eevalee, 
17   Ind.    App.    657,    46    N.    E.    352.     la. 
Correll  v.  Glasscock,  26  Iowa  83.    Kan. 
Bailey    r.    Gatewood,   68    Kan.    231,    74 
Pac.  1117;  Missouri  Pac.  R.  Co.  v.  Mc- 
Cally,   41   Kan.   639,   655,   21   Pac,   574; 
Wilcox  &  White  Organ   Co,  v.   Lasley, 
40  Kan.  521,  20  Pac.  228,   Ky,  — Phoe- 
nix-J  ellico  Coal  Co.  V.  Grant,  159  Ky. 
95,  166  S.   W.  812;  Covington  v.  Miles, 
26  Ky.  L.  Eep.  609,  82  S.  W.  281;  Chi- 
cago, St.  L.  &  N.  O.  R.  Co.  V.  Wilson, 
25  Ky.  L.  Eep.  525,  76  S.  W.  138.    Mass. 
Soule  V.  Eussell,  13  Mete.  436.    Minn. 
White  V.   Culver,  10  Minn,  192;    Short 
V.   McEea,   4   Minn.   119.    Mo.  —  Leslie 
V.  Wabash  etc.  E.  Co.,  88  Mo.  50;  Casey 
V.   Donovan,    65    Mo.    App.    521.    Neb. 
Chicago  House  Wreck.   Co.  v.  Stewart 
Lumb.  Co.,  66  Neb.  835,  92  N.  W.  1009; 
Bush   V.   Bank    of   Commerce,   38    Neb. 
403,  56  N.    W.  989.    N.  Y.  — Pixley  v. 
Clark,  32  Barb.  268;  Griswold  f.  Sedg- 
wick, 1    Wend.   126;   Patterson  v.   Pat- 
terson, 1  Eobt.  184.  Ohio.  —  Lake  Shore 
&  M.  S.  Ey.  Co.  V.  Lavalley,  36  Ohio  St. 
221.   Ore.  — Kitchen  v.  Holmes,  42  Ore. 
252,  70  Pac.  830.    Tex.  —  Weld-Neville 
Cotton   Co.   i".  Lewis   (Tex.   Civ.  App.), 
163   S.   W.   667.    Va.  — Consumers'   Ice 
Co.  f.  Jennings,  100  Va.   719,  42   S.  E. 
879.    Wash.  —  Kneeland  Inv.  Co.  v.  Be- 
rendes,    81    Wash.    372,    142    Pac.    869. 
Wis.  —  Phillips  f.  Jarvis,  19  Wis.   204. 

[a]  A  plaintiff  must  allege  and 
prove  every  element  that  constitutes 
his  cause  of  action;  and  the  converse 
is  true  that  elements  constituting  a 
cause  of  action  are  those  that  must  be 


alleged   and   proved.     Swift    &   Co.    v. 
Foster,  163  111.  50,  44  N.  E.  837. 

84.  Conn.  —  Shepard  f.  New  Haven 
etc.  Co.,  45  Conn.  54;  House  v.  Met- 
calf,  27  Conn.  631.  Ga.  — Watson  v. 
Brightwell,  60  Ga.  212.  lU.  —  Wabash 
Western  E.  Co.  v.  Friedman,  146  111. 
583,  30  N.  E.  353,  34  N.  E.  1111. 

[a]  The  object  for  which  the  rule 
if  established  is  to  effect  the  same  pur- 
pose as  a  declaration,  that  is,  to  warn 
the  defendant  of  the  claim  or  charge 
which  is  sought  to  be  made  out  against 
him,  and  to  enable  him  to  plead  the 
judgment  in  bar  of  a  second  suit  for 
the  same  thing.  We  think  the  rule  is 
sound  and  well  calculated  to  effect  the 
ends  of  justice.  Branch  v.  Branch,  6 
Fla.  314. 

[b]  "Every  allegation  essential  to 
the  issue  must  be  proved  in  the  form 
stated;  the  facts  proven  must  be  le- 
gally identical  with  the  claim  put 
forth;  and  this  for  the  defendant's  pro- 
tection; first,  that  he  may  know  the 
charge  which  he  is  to  meet;  secondly, 
if  he  is  unable  to  disprove  it,  that  the 
verdict  and  judgment  may  protect  him 
from  another  action  based  upon  the 
same  wrong."  Shepard  v.  New  Haven 
&  N.  Co.,  45  Conn.  54. 

85.  Branch  v.  Branch,  6  Fla.  314. 

86.  House  v.  Metcalf,  27  Conn,  631; 
Branch  r.  Branch,  6  Fla.  314. 

[a]  "There  is  no  principle  connect- 
ed with  the  administration  of  the  law 
more  elementary  in  its  character,  or 
of  more  constant  and  universal  appli- 
cation, than  the  well  recognized  doc- 
trine that  the  allegations  and  proofs 
must  agree.  The  rule  is  applicable  to 
all  pleadings,  and  is  as  fully  recognized 
and  as  rigidly  enforced  in  courts  of 
equity  as  in  courts  of  law.  If  parties 
were  permitted  to  recover  by  proof 
of  a  state  of  facts  variant  from  that 
set  forth  in  their  pleadings,  all  plead- 
ings, so  far  from  subserving  any  wise 
or  good  purpose,  would  be  but  a  snare 
and  a  delusion:  they  would  constantly 
be  subverted  to  the  worst  of  purposes 
in  order  to  gain  an  unrighteous  advan- 
tage. ' '    Kellogg  t\  Moore,  97  111.  282. 
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c.  Matters  Admitted.  —  The  requirement  that  the  proof  conform  to 
and  establish  the  necessary  allegations  does  not  extend  to  matters 
which  are  admitted  by  the  pleadings  of  the  parties,^^  or  by  their  bind- 
ing stipulations.** 

2.  Degree  of  Conformity  Required.  —  a.  In  General.  — (I.)  At 
Common  Law. —In  keeping  with  the  rigid  system  of  practice  which  ob- 
tained at  common  law,  the  rule  of  variance  was  there  adhered  to  in  all 
its  strictness.  Technical  accuracy  was  required  to  avoid  a  variance,^^ 
and  slight  discrepancies  between  the  pleading  and  the  proof  were 
frequently  fatal.^° 

(II.)  Under  the  Statutes  and  Codes.  —  The  statutes  and  codes  departing 
from  the  severe  and  exact  rules  of  the  common  law,'^  have,  Sn  general, 
laid  down  liberal  principles  as  to  variance,®^  and  no  longer  require  im- 


87.    U.  S.  —  La  Compagnie  G.  Trans- 
atlantique  v.   Haves,   168  Fed.  903,   94 
C.    C.    A.    243.     Cal.  —  National    Lumb. 
Co.   V.    Ripple,   166    Cal.   506,   137    Pac. 
236;   Parkside  Realty   Co.  v.  MacDon- 
ald,  166   Cal.  426,  137  Pac.  21;   Lucas 
V.   Gobbi,    10    Cal.    App.    648,   103    Pac. 
157.   Colo.  —  Schildt  v.  Board  of  Comrs., 
52     Colo.    509,    122    Pac.    910.      Conn. 
Weissman  v.   County  Fire  Ins.  Co.,  83 
Conn.  716,  76  Atl.  1105.    Ga.  — Lowe  v. 
News  Pub.  Co.,  9  Ga.  App.  103,  70  S. 
E.  607.    111.  — First  Nat.  Bank  v.  Wat- 
son, 277  111.  186,  115  N.  E.  156.    Ind. 
Pittsburgh,  C.   C.   &  St.  L.  Ry.  Co.  v. 
Brown,   178   Ind.   11,  97   N.   E.    145,  98 
N.  E.  625.   Mont.  —  Grorud  v.  Lossl,  48 
Mont.  274,  136  Pac.  1069.  N.  Y.  — Rey- 
nolds V.  Harlem  Const.  Co.,  128  N.  Y. 
Supp.  642.    N.  D.— -Mitchell  v.  Knudt- 
son  Land  Co.,  19  N.  D.  736,  124  N.  W. 
946.    Ore.  — Bigelow  v.  Columbia  Gold 
Min.  Co.,  54  Ore.  452,  103  Pac.  56,  1007. 
S.  C.  —  Ex  parte  Zeigler,  88   S.  C.  168, 
70    S.   E.    726.     Tex.  — San   Antonio   v. 
Newnam   (Tex.   Civ.  App.),   201   S.  W. 
191;  Johnson  v.  Hall   (Tex.  Civ.  App.), 
163    S.    W.    399;    Midkiflf    r.    Johnson 
County  Savings  Bank  (Tex.  Civ.  App.), 
144  S.  W.  705;     Veeder  v.  Gilmer  (Tex. 
Civ.  App.),  120  S.  W.  584.  Vt— White's 
Admx.  'v.  Central  Vermont  Rv.  Co.,  87 
Vt.  330,  89  Atl.  618.   Wash.  — Mary  M. 
Miller   &    Sons   v.   Simmons,    67    Wash. 
294,  121  Pac.  462;     Lownsdale  v.  Grays 
Harbor   Boom    Co.,   54   Wash.    542,   103 
Pac.  833. 

[a]  Execution  of  contract  sued  on 
admitted.  Gordon  Tiger  Min.  &  Red. 
Co.  V.  Brown,  56  Colo.  301,  138  Pac. 
51. 

fb]  No  proof  of  plaintiff's  owner- 
ship or  title    is   necessary   where   it   la 
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admitted  by  the  defendant.    Sleeper  v. 
Killion   (la.),  157  N.  W.  226. 

88.  See  the  title   "Stipulations." 

89.  Ala.  — Milton  v.  Haden,  32  Ala. 
30,  70  Am.  Dec.  523;  Smith  v.  Causey, 
28  Ala.  655,  65  Am.  Dec.  372.  Conn. 
Allen  V.  Jarvis,  20  Conn.  38.  D.  C. 
Williams  v.  United  States,  3  App.  Cas. 
335.  Ga.  — Phillips  v.  Dodge,  8  Ga.  51; 
White  V.  Molyneux,  2  Ga.  124.  111. 
McAllister  v.  Clark,  86  111.  236;  Spang- 
ler  V.  Pugh,  21  111.  85,  74  Am.  Dec.  77. 
First  Nat.  Bank  v.  Montgomery  Co. 
Nat.  Bank,  64  Kan.  134,  67  Pac.  458. 
Md.  — Ryan  v.  Gross,  68  Md.  377,  12 
Atl.  115,  16  Atl.  302.  N.  Y.  — Sears  v. 
Barnum,  1  Clarke  Ch.  139;  East  Boston 
Timber  Co.  v.  Persons,  2  Hill  126.  N. 
H.  — Silver  v.  Kendrick,  2  N.  H.  160, 
Pa.  —  Ben  Franklin  Fire  Ins.  Co.  v. 
Flynn,  98  Pa.  627.  S.  D.  — North  Star 
Boot  &  Shoe  Co.  v.  Stebbins,  3  S.  D. 
540,  54  N.  W.  593.  Tex.  —  McClelland 
V.  Smith,  3  Tex.  210.  Vt.  — Allen  v. 
Lyman,  27  Vt.  20.  Eng.  —  Jones  v. 
Cowley,  6  Dowl.  &  R.  533;  Hemming  v. 
Parry,  6  C.  &  P.  580,  25  E.  C.  L.  585. 

90.  Md.  — Rvan  v.  Gross,  68  Md. 
377,  12  Atl.  115,  16  Atl.  302.  N.  Y. 
East  Boston  Timber  Co.  v.  Persons,  2 
Hill  126.  Eng. —  Jones  v.  Cowley,  6 
Dowl.  &  R.  533;  Hemming  v.  Parry,  6 
C.  &  P.  580,  25  E.  C.  L.  585. 

91.  See  suvra,  III,  C,  2,  a,  (I). 

92.  U.  S.  —  Salt  Lake  City  v.  Smith, 
104  Fed.  457,  43  C.  C.  A.  637.  Ala. 
Andrews  v.  State,  123  Ala.  42,  26  So. 
522;  Manchester  F.  Assur.  Co.  v.  Fei- 
helman,  118  Ala.  308,  23  So.  759.  Cal. 
Foster  v.  Carr,  135  Cal.  83,  67  Pac.  43; 
Lyles  f.  Perrin,  134  Cal.  417,  66  Pac. 
472;  Moore  v.  Douglas,  132  Cal.  399, 
64  Pac.   705;   Duke  v.  Huntington,   130 
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plicit  harmony  between  allegations  and  proof.^^     The  object  of  these 


Cal.    272,    62    Pac.    510.     Colo.  — Mulli- 
gan V.  Smith,  32  Colo.  404,  76  Pac.  1063; 
Bottom  f.  Barton,  12  Colo.  App.  53,  54 
Pac.    1031.    D.    C.  —  Washington    &    G. 
R.  Co.  V.  Hickey,  5  App.  Cas.  436.  Fla. 
Louisville   &   N.   R.   Co.  v.   Guyton,   47 
Fla.  188,  36  So.  84.    Idaho.  —  Davidson 
Groc.    Co.   V.   Johnston,   24   Idaho    336, 
133    Pac.  929,   Ann.    Cas.   1915C,   1129. 
lU.  — Heyman  v.  Heyman,  210  111.  524, 
71  N.  E.'  591;   Illinois  Cent.  R.  Co.  f. 
Behrens,    208    111.    20,    69    N.    E.    796; 
Stevens  v.   Stebbins,  4  111.   25;    Comer 
V.  McDonnell,  117  111.  App.  450;  Peoria 
Star  Co.  V.  Floyd  Special  Agency,  115 
111.  App.  401.  Ind. — Hawkins  v.  Thomp- 
son  (Ind.  App.),  122  N.  E.  431;    Con- 
solidated Stone  Co.  v.  Williams,  26  Ind. 
App.  131,  57  N.  E.  558,  84  Am.  St.  Rep. 
278.      la.  —  Mudge     v.     Railway     Mail 
Equipment   Co.,   167  Iowa  656,  149  N. 
W,  867.    Kan.  —  Danielson  v.  Scott,  88 
Kan.    789,    129    Pac.    1190;    Bailey    v. 
Gatewood,  68  Kan.  231,  74  Pac.  1117; 
People's  oSTat.  Bank  v.  Myers,  65  Kan. 
122,    69    Pac.    164.    Mass.  —  Elliott    v. 
Worcester    Tr.    Co.,    189    Mass.    542,    75 
^r.  E.  944;  Meaney  v.  Kehoe,  181  Mass. 
424,  63   N.   E.  925.    Mich.  — O 'Neil  v. 
Newman,  132  Mich.  489,  93  N.  W.  1064; 
Hasse  v.  Freud,  119  Mich.   358,  78  N. 
W.   131.    Minn. — Wilcox  Lumb.   Co.  v. 
Ritteman,  88  Minn.  18,  92  N.  W.  472; 
St.  Louis  V.  American  L.  &  T.  Co.,  75 
Minn.  489,  78  N.  W.  113;     Anderson  v. 
Johnson,   74   Minn.   171,   77   N.    W.  26. 
Miss.  —  Georgia  Pac.   R.   Co.  r,  Baird, 
76  Miss.  521,  24  So.  195;     New  Orleans, 
J.   &   G.  N.  R.   Co.  v.  Echols,  54  Miss. 
264;     Fulcord  v.  Hamberlin,  4  Smed.  & 
M.  649.     Mo.  —  Turner  v.  Chillicothe  & 
D.  M.  C.  R.  Co.,  51  Mo.  501;     Thomas 
V.  Bambrick  Bros.  Const.  Co.,  189  Mo. 
App.  623,  175  S.    W.  258;      First  Nat. 
Bank  v.  Stam,  186  Mo.  App.  439,  171 
S.  W.  567;    Bigham  v.  Tinsley,  160  Mo. 
App.  605,  140  S.  W.  1193;     Rumbolz  v. 
Bennett,     86     Mo.     App.     174.      Neb. 
Welsh  V.  South   Omaha,   98   Neb.   148, 
152   N.   W.  302;      Toy  v.  McHugh,  62 
Neb.  820,  87  N.  W.  1059;    Vix  v.  Why- 
man,  58  Neb.  190,  78  N.  W.  497;     Hof- 
mann  v.  Tucker,  58  Neb.  457,  78  N.  W. 
941.     Nev.  —  Burgess  f.  Helm,  24  Nev. 
242,  51   Pac.   1025.     N.  J.  — Rollins  v. 
Atlantic  City  R.  Co.,  73  N.  J.  L.  64,  62 
Atl.  929.     N.  Y.  — Catlin  v.  Gunter,  11 
N.  Y.   368,   10   How.  Pr.   315,  62   Am. 


Dec.  113.  N.  D.  —  Halloran  v.  Holmes, 
13  N.  D.  411,  101  N.  W.  310.  Okla. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Banters' 
Nat.  Bank,  32  Okla.  290,  122  Pac.  499. 
Ore.  —  Nelson  v.  Dowgiallo,  73  Ore. 
342,  143  Pac.  924,  1199;  West  v.  Eley, 
39  Ore.  461,  65  Pac.  798;  Denn  v. 
Peters,  36  Ore.  486,  59  Pac.  1109.  S.  O. 
Haves  v.  Walker,  70  S.  C.  41,  48  S.  E. 
989".  S.  D.  — Woodford  v.  Kelley,  18 
S.  D.  615,  101  N.  W.  1069;  Meldrum 
V.  Kenefick,  15  S.  D.  370,  89  N.  W. 
863;  Hermiston  v.  Green,  11  S.  D.  81, 
75  N.  W.  819.  Tex.  —  Kalteyer  v. 
Wipff,  92  Tex.  673,  52  S.  W.  63;  Echols 
V.  Jacobs  Merc.  Co.,  38  Tex.  Civ.  App. 
65,  84  S.  W.  1082;  Slayden  v.  Stone, 
19  Tex.  Civ.  App.  618,  47  S.  W.  747. 
Utah.  —  Hecla  Gold  Min.  Co.  v.  Gis- 
born,  21  Utah  68,  59  Pac.  518.  Vt. 
Blaisdell  v.  Davis,  72  Vt.  295,  48  Atl. 
14.  Va.  —  Consumers'  Ice  Co.  v.  Jen- 
nings, 100  Va.  719,  42  S.  E.  879;  Cohen 
V.  Bellenot  (Va.),  32  S.  E.  455.  Wash. 
Kneeland  Inv.  Co.  v.  Berendes,  81 
Wash.  372,  142  Pac.  869;  Meals  f.  De 
Soto  Placer  Min.  Co.,  33  Wash.  302,  74 
Pac.  470;  Ernst  v.  Fox,  26  Wash.  626, 
67  Pac.  258;  Olson  v.  Snake  River  Val. 
R.  Co.,  22  Wash.   139,  60  Pac.  156. 

93.  Cal.  —  Fitzgerald  v.  Southern 
Pac.  Co.,  36  Cal.  App.  660,  173  Pac.  91. 
Colo.  —  Bottom  V.  Barton,  12  Colo.  App. 
53,  54  Pac.  1031.  Idaho.  —  Davidson 
Groc.  Co.  f.  Johnston,  24  Idaho  336, 
133  Pac.  929,  Ann.  Cas.  1915G,  1129. 
Ind. —^Hawkins  v.  Thompson  (Ind. 
App.),  122  N.  E.  431;  Southern  In- 
diana R.  Co.  f.  Drennen,  44  Ind.  App. 
14,  88  N.  E.  724.  Kan.  — O'Harro  v. 
Akey,  98  Kan.  511,  158  Pac.  854.  Mo. 
Evans  r.  Evans,  52  S.  W.  12;  Turner 
y.  Chillicothe  &  D.  M.  C.  R.  Co.,  51  Mo. 
501;  Thomas  v.  Bambrick  Bros.  Const. 
Co.,  189  Mo.  App.  623,  175  S.  W.  258; 
Bigham  v.  Tinslev,  160  Mo.  App.  605, 
140  S.  W.  1193.  Neb.  — Welsh  v.  South 
Omaha,  98  Neb.  148,  152  N.  W.  302; 
Toy  V.  McHugh,  62  Neb.  820,  87  N.  W. 
1059.  N.  D.  —  Rickel  V.  Sherman,  34 
N.  D.  298,  158  N.  W.  266.  Okla.  — Chi- 
cago, R.  I.  &  P.  Rv.  Co.  V.  Bankers' 
Nat.  Bank,  32  Okla.'  290,  122  Pac.  499. 
Ore. — Blake  v.  National  Hospital  Assn., 
70  Ore.  264,  141  Pac.  158.  Pa.  — Taren- 
fum  Lumb.  Co.  v.  Marvin,  61  Pa.  Super. 
294;  Clymer- Jones  Lifh.  Co.  v.  United 
States  etc.  Co.,  48  Pa.  Super.  636;    Wal- 
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statutory  provisions  was  to  correct  the  harshness  of  the  common  law 
rules  relating  to  variance.®*  They  were  intended  to  prevent  a  suitor 
having  a  meritorious  cause  of  action  from  being  thrown  out  of  court, 
or  a  defendant  having  a  valid  defense  from  presenting  that  defense, 
for  mistakes  in  his  pleadings  which  do  not  affect  the  merits  of  the 
controversy  or  prejudice  the  rights  of  the  adversary.'^  Hence,  under 
the  rule  of  the  codes  it  avails  a  litigant  nothing  to  show  a  variance  be- 
tween his  adversary's  pleadings  and  proofs  without  showing  a  result- 
ing injury.*^  It  must  appear  that  he  was,  to  repeat  the  language  of  the 
code,  "misled  to  his  prejudice"  in  maintaining  his  action  or  defense 
upon  the  merits."^  Further,  unless  there  is  a  failure  of  proof  "  which 
is  under  the  statute  necessarily  fatal,®'  there  must  be  a  showing  of 
prejudice  ^  made  to  the  trial  court  ^  whose  duty  it  becomes  to  determine 
its  sufficiency.  If  the  court  finds  upon  such  showing  that  the  variance 
is  material,  it  may  order  the  pleadings  amended,^  and  in  case  the  vari- 
ance is  in  some  immaterial  respect  it  may  be  cured  by  amendment,* 
or  disregarded  altogether.' 

(in.)  In  Equity.  —  In  equity,  as  well  as  at  law,  the  proof  must  con- 
form to  and  support  the  averments."  A  party  cannot  state  one  case  in 
his  bill  and  make  out  another  by  his  evidence,^  no  matter  how  just  may; 


ter  V.  Transue,  22  Pa.  Super.  617.  S.  D. 
Kliaik  V.  Quian,  37  S.  D.  83,  156  N.  W. 
797.  Tex.  —  Hankins  v.  Dilley  (Tex. 
Civ.  App.),  206  S.  W.  549.  Wash. 
Gilbert  v.  Morgan  Lumb.  Co.,  87  Wash. 
293,  151  Pac.  785;  Lee  Hong  v.  Schoen- 
wald,  86  Wash.  326,  150  Pac.  436;  Ol- 
son V.  Snake  Eiver  Val.  E.  Co.,  22  Wash. 
139,   60   Pac.   156. 

94.  Lee  Hong  v.  Schoenwald,  86 
Wash.  326,  150  Pac.  436. 

95.  Lee  Hong  v.  Schoenwald,  86; 
Wash.  326,  150  Pac.  436;  Olson  t?. 
Snake  River  Val.  E.  Co.,  22  Wash.  139, 
60  Pac.  156. 

96.  Cal.  —  Fitzgerald  v.  Southern 
Pac.  Co.,  36  Cal.  App.  660,  173  Pac.  91. 
Kan.  — O'Harro  v.  Akey,  98  Kan.  511, 
158  Pac.  854.  Mo.  —  National  Live 
Stock  Com.  Co.  v.  Donohoe  (Mo.  App.), 
210  S.  W.  929;  Thomas  v.  Bambrick 
Bros.  Const.  Co.,  189  Mo.  App.  623,  175 
S.  W.  258.  Neb.— Welsh  v.  South  Oma- 
ha, 98  Neb.  148,  152  N.  W.  302.  Okla. 
Chicago,  E.  L  &  P.  Ev.  Co.  v.  Bankers' 
Nat.  Bank,  32  Okla.  290,  122  Pac,  499. 
Ore.  —  Nelson  v.  Dowgiallo,  73  Ore. 
342,  143  Pac.  924.  Pa.  —  Tarentum 
Lumb.  Co.  V.  Marvin,  61  Pa.  Super.  294. 
S.  D.  — Klink  v.  Quinn,  37  S.  D.  83,  156 
N.  W.  797.  Wash.  —  Gilbert  v.  Morgan 
Lumb.  Co.,  87  Wash.  293.  151  Pac.  785. 
Seo  infra,  ITT,  C,  2,  b,  (ITI). 

97.  See  infra,  III,  C,  2,  b,  (II),  (B). 
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98.  Failure  of  proof  defined,  see 
supra,  III,  A,  1,  b. 

99.  See  infra,  III,  C,  2,  b,  (II),  (A). 

1.  See  infra.  III,  C,   2,  b,   (III). 

2.  See  supra,  III,  C,  8,  a. 

3.  See   1  Standard  Proc.   874. 

4.  See  the  title  "Amendments  and 
Jeofails  ' ' 

5.  See  infra.  III,  C,  2,  b,  (III). 

6.  See  supra,  III,  A,  2,  a. 

7.  U.  S.  —  Dashiell  v.  Grosvenor,  66 
Fed.  334,  13  C.  C.  A.  593,  27  L.  E.  A. 
67;  McCracken  v.  Eobison,  57  Fed. 
375,  6  C.  C.  A.  400;  South  Park  Comrs. 
17.  Kerr,  13  Fed.  502.  Ala.  — Smith  v. 
Pullum,  184  Ala.  380,  63  So.  965;  Brown 
V.  Weaver,  113  Ala.  228,  20  So.  964; 
Hooper  v.  Strahan,  71  Ala.  75;  Winter 
V.  Merrick  &  Sons,  69  Ala.  86;  Machem 
V.  Machem,  28  Ala.  374;  Clements  v. 
Kellogg,  1  Ala.  330.  CaL  —  Noonan  v. 
Nunan,  76  Cal.  44,  18  Pac.  98;  Green 
V.  Covillaud,  10  Cal.  317,  70  Am.  Dec. 
725.  Colo.  —  Francis  v.  Wells,  2  Colo. 
660.  Ga.  — Keaton  v.  McGwier,  24  Ga. 
217.  111.  — Leahy  v.  Nolan,  261  111. 
219,  103  N.  E.  546;  Bartmess  v.  Fuller, 
170  111.  193,  48  N.  E.  452;  Adams  t\ 
Gill,  158  111.  190,  41  N.  E.  738;  Meers 
r.  Stevens,  106  111.  549;  Kellogg  V. 
Moore,  97  111.  282;  Morris  v.  Tillson, 
81  111.  607;  Tuck  v.  Downing,  76  IH. 
71;  Chaffin  r.  Kimball's  Heirs,  23  111. 
36;         Commissioners   of   Highways   v. 
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be  the  claim  he  thus  establishes.*  The  rule  as  to  the  consequences  of  a 
variance  between  the  pleading  and  the  proof  has,  however,  been  more 
liberal  in  equity  than  at  law,'  as  under  the  codes,  mere  discrepancies 
are  disregarded,"  and  the  evidence  is  only  required  to  substantially 


Deboe,  43  111.  App.  25.  Ind.— Peelman 
f.  Peelman,  4  Ind.  612.  Ky.— Lemaster 
V.  Burckhart,  2  Bibb  25.  Md.  — Small 
V.  Owings,  1  Md.  Ch.  363.  Micll.— Ford 
V.  Loomis,  33  Mich.  121;  Rudd  v.  Eudd, 
33  Mich.  101;  Harwood  v.  Underwood, 
28  Mich.  427;  Converse  v.  Blumrich, 
14  Mich.  109,  90  Am.  Dec.  230.  Minn. 
Leighton  v.  Grant,  20  Minn.  345.  Mo. 
Lenox  f.  Harrison,  88  Mo.  491;  Priest 
t;.  Way,  87  Mo.  16.  N.  J.  — Lehigh  Val. 
E.  Co.  V.  McFarlan,  30  N.  J.  Eq.  180; 
Midmer  v.  Midmer  's  Exrs.,  27  N.  J.  Eq. 
548;  Midmer  v.  Midmer 's  Exrs.,  26  N. 
J.  Eq.  299;  Andrews  v.  Farnham,  10 
N.  J.  Eq.  91.  N.  Y.  — Lobdell  r.  Lob- 
dell,  36  N.  Y.  327;  Green  v.  Storm,  3 
Sandf.  Ch.  305;  Tripp  v.  Vincent,  3 
Barb.  Ch.  613.  N.  C  — Mallory  v. 
Mallorv,  45  X.  C.  80.  Ohio.  —  Reynolds 
f.  Morris,  17  Ohio  St.  510;  Dille  v. 
Woods,  14  Ohio  122.  Pa.  — Edwards  f. 
Brightlv,  19  Phila.  251.  Vt.  — Barrett 
r.  Sargeant,  18  Vt.  365.  Va.  —  Pigg  v. 
Corder,  12  Leigh  (39  Va.)  69;  Mavo  f. 
Murchie,  3  Munf.  (17  Va.)  358.  W.  Va. 
Baugher  r.  Ei':-helberger,  11  W.  Va.  217. 
Wis.  —  Schumaker  v.  Hoeveler,  22  Wis. 
43;    Williams  v.  Starr,  5  Wis.  534. 

8.  Ala. — Lewis  v.  Montgomery  Mut. 
B.  &  L.  Assn.,  70  Ala.  276;  Helmetag 
V.  Frank,  61  Ala.  67;  Meadors  f.  As- 
kew, 56  Ala.  584;  Evans  v.  Battle,  19 
Ala.  398.  ni.  —  Ewing  v.  Sandoval  C. 
&  M.  Co.,  110  HI.  290.  Ind.  — Judy  v. 
Gilbert,  77  Ind.  96,  40  Am.  Rep.  289. 
Mich.  —  Peekham  v.  Buffam,  11  Mich. 
529.  Miss.  —  Pinson  f.  Williams,  23 
Miss.  64.  N.  H.  — Bellows  v.  Stone,  14 
N.  H.  175.  N.  J.  —  Hoyt  v.  Hoyt,  27  X. 
J.  Eq.  399;  Andrews  v.  Farnham,  I'O 
N.  J.  Eq.  91. 

9.  U.  S.  — Moore  v.  Crawford,  130 
U.  S.  122,  9  Sup.  Ct.  447,  32  L.  ed.  878; 
Crawford  v.  Moore,  28  Fed.  824;  Tufts 
V.  Tufts,  3  Woodb.  &  M.,  456,  24  Fed. 
Cas.  No.  14,233.  Ala.  — Offutt  v.  Scott, 
47  Ala.  104;  Eldridge  v.  Turner,  11 
Ala.  1049;  Gilchrist  v.  Gilmer,  9  Ala. 
985.  ni.  — Booth  V.  Wiley,  102  111.  84; 
Llovd  V.  Higbee,  25  111.  603;  Morgan 
c.  Smith,  11  111.  194.  Ky.  — Hart's 
Devisees  v.  Hawkins'  Heirs,  3  Bibb 
502,  6  Am.  Dee.  666.    Tenn.  —  Bedford 


V.  Williams,  5  Coldw.  202. 
10.    U.  S.  —  Moore  v.  Crawford,  130 

U.  S.  122,  9  Sup.  Ct.  447,  32  L.  ed.  878; 
Boone  v.  Chiles,  10  Pet.  177,  9  L.  ed. 
388;  Smith  V.  Portland,  30  Fed.  734. 
Ala.  —  Helmetag  v.  Frank,  61  Ala.  67; 
Morrow  v.  Turney's  Admr.,  35  Ala.  I3l; 
Eldridge  v.  Turner,  11  Ala.  1049.  Conn. 
Shelinsky  v.  Foster,  87  Conn.  90,  87 
Atl.  35,  Ann.  Cas.  1914C,  1007;  Sacket 
V.  Hillhouse,  5  Day  551.  Fla.  —  Lee  v. 
Patten,  34  Fla.  149,  15  So.  775.  Ga. 
McCallam  v.  Carswell,  75  Ga.  25.  Hi. 
Adams  v.  Gill,  158  111.  190,  41  N.  E. 
738;  Brockhausen  v.  Boehland,  137  111. 
547,  27  N.  E.  458;  Ewing  v.  Sandoval 
C.  &  M.  Co.,  110  111.  290;  Booth  V. 
Wiley,  102  111.  84;  Marvin  v.  Collins, 
98  111.  510.  la.  — Hood  v.  Smith,  79 
Iowa  621,  44  N.  W.  903.  Micli.  —  Web- 
ster V.  Peet,  97  Mich.  326,  o6  N.  W. 
558;  Merrill  v.  Allen,  38  Mich.  487. 
Miss.  — Keaton  v.  Miller,  38  Miss.  630; 
Bass  V.  Taylor,  34  Miss.  342.  N.  H. 
Bellows  V.  Stone,  14  N.  H.  175.  N.  J. 
Mooper  V.  Holmes,  11  N.  J.  Eq.  I'^ti. 
N.  Y.  —  Sears  v.  Barnum,  1  Clarke  Ch. 
139;  Ontario  Bank  v.  Schermerhom, 
10  Paige  109.  N.  C  — Williams  v. 
Honeycutt,  176  N.  C.  102,  96  S.  E.  730. 
N.  D.  —  Riekel  v.  Sherman,  34  N.  D. 
298,  158  N.  W.  266.  Tenn.  — Crow  v. 
Blythe,  3  Hayw.  236.  Vt.  — Weston  v. 
Gushing,  45  \t.  531.  Va.  —  Campbell 
V.  Bowles'  Admr.,  30  Gratt.  (71  Va.) 
652;  Zane's  Devisees  v.  Zane,  6  Munf. 
(20  Va.)  406. 

[a]  Value  of  Property.  —  In  a  suit 
to  set  aside  a  fraudulent  conveyance  of 
land  the  value  of  the  property  need 
not  be  proved  precisely  as  alleged. 
Lloyd   V.   Higbee,   25   111.   494. 

[b]  Where  "there  is  enough  In  the 
bill  as  amended  to  warrant  relief,  and 
as  the  defendants  could  not  have  been 
taken  by  surprise,  we  do  not  think  the 
decree  should  be  reversed  on  the  ground 
that  the  allegata  and  the  probata  do 
not  sufficientlv  agree  to  justify  it.*' 
Moore  v.  Crawford,  130  U.  S.  122,  9 
Sup.  Ct.  447,  32  L.  ed.  878. 

[c]  Liability  Within  Scope  of  Sub- 
ject Stated.  —  "A  person  cannot  sue 
upon  one  cause  of  action  and  recover 
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support  the  allegations  of  the  bill." 

b.  Materiality  of  Variance. — (I.)  Eule  Stated. —  It  is  not  every  dis- 
crepancy between  the  pleading  and  the  proof  which  will  avail  a  party 
claiming  prejudice  therefrom.    The  disagreement  must  relate^ ^  to  some 


upon  another;  but  that  does  not  apply 
where  the  cause  of  action  is  not  proved 
as  alleged,  yet  a  liability  is  established 
within  the  scope  of  the  subject  stated, 
and  everything  in  respect  thereto  is 
fully  litigated  so  that  an  amendment 
might  properly  be  granted  conforming 
the  pleadings  thereto;  nor  militate 
against  the  rule  that  a  court  of  equity 
liaving  taken  jurisdiction  of  a  subject- 
matter  for  one  purpose,  which  is  not 
fully  -  established  on  the  trial,  a  lia- 
bility notwithstanding  being  established 
upon  a  full  hearing  within  the  scope  of 
Mich  subject,  the  court  will  retain  the 
case  and  grant  such  relief  as  is  within 
its  jurisdiction  to  afford."  Harrigan 
»-.  Gilchrist,  121  Wis.  127,  99  N.  W.  909, 
915. 

11.  U.  S.  — Moore  v.  Crawford,  130 
TJ.  S.  122,  9  Sup.  Ct.  447,  32  L.  ed.  878; 
Hardin  v.  Boyd,  113  U.  S.  756,  5  Sup. 
Ct.  771,  28  L.  ed.  1141;  Tremaine  v. 
Hitchcock  &  Co.,  23  Wall.  518,  23  L.  ed. 
97;  Shields  v.  Barrow,  17  How.  130, 
15  L.  ed.  158;  Goodyear  v.  Bourn,  3 
Blatchf.  266,  10  Fed.  Cas.  No.  5,561. 
Ala.  —  Winston  v.  Mitchell,  93  Ala.  554, 

9  So.  551;  Crabb's  Admr.  v.  Thomas, 
25  Ala.  212;  Runibly  v.  Stainton,  24 
Ala.  712;  Larkins  v.  Biddle,  21  Ala. 
252;  Eldridge  i\  Turner,  11  Ala.  1049. 
Axk.  —  Cook  f.  Bronaugh,  13  Ark.  183, 
conn.— Saeket  i-.  Hillhouse,  5  Day  551; 
Miuor  r.  Woodbridge,  2  Root  274'  Fla'. 
Lee  V.  Patten,  34  Fla.  149,  15  So.  775. 
Q-a.  —  Rogers  v.  Atkinson,  14  Ga.  32'0- 
Carey  v.  Smith,  11  Ga.  539.  111.— Mar- 
tin V.  l]versal,  36  111.  222.  la.  —  Saum 
r.  Stingley,  3  Iowa  514.  Ky.  —  Hart's 
Devisees  f.  Hawkin's  Heirs,  3  Bibb 
502.  6  Am.  Dec.  666.  Miss.  —  Dickson 
V.  Poindeiter,  Freem.  Ch.  721.  N.  J. 
Hooper  t\  Holmes,  11  N.  J.  Eq.  122. 
N.'Y.  — Sears  r.  Barnum,  1  Clarke  Ch'. 
139;      Ontario   Bank   v.    Schermerhorn, 

10  Paige  109.  Pa.  —  Woods  r.  Mc- 
Millan, 32  Pitts.  Leg.  ,L  O.  S.  363. 

Tal  Where  "there  is  enough  in  the 
hill  as  amended  to  warrant  relief,  and, 
as  the  defendants  could  not  have  been 
taken  by  surprise,  we  do  not  think  the 
decree  should  be  reversed  on  the  ground 
that  the  allegata  and  the  probata  do 
not    suflRciently   agree    to   justify   it." 
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Moore   v.    Crawford,   130   U.  S.    122,  9 
Sup.  Ct.  447,  32  L.  ed.  878. 

[b]  Proof  that  complainant  mailed  a 
check  to  a  third  person  in  payment  of 
defendant's  bill  and  that  the  third  per- 
son gave  his  own  check  to  defendant 
who  obtained  money  thereon  is  not 
materially  variant  from  a  bill  alleging 
payment  by  complainant  to  defendant. 
Smith  V.  Pullum,  184  Ala.  380,  63  So. 
965. 

[c]  The  value  of  the  property  pre- 
cisely as  alleged  need  not  be  proved  in 
a  suit  to  set  aside  a  fraudulent  convey- 
ance.    Lloyd  V.   Higbee,  25  111.   494. 

[d]  "Where  fraud  is  alleged  as  the 
fouiidation  of  the  relief  sought,  it  will 
be  but  seldom  indeed  that  the  complain- 
ant will  be  able  to  set  forth  fully  the 
correct  theory  of  the  case  in  his  bill . . . 
The  complainant  is  but  required  to  set 
forth  the  substance  of  the  transaction 
and  the  result,  and  although  the  evi- 
dence when  all  in  may  show  that  the 
fraud  charged  was  successfully  accom- 
plished, but  in  some  respects  in  a  man- 
ner different  from  that  charged,  yet 
complainant  will  not  thereby  be  denied 
relief."  Merrill  v.  Allen,  38  Mich.  487. 

12.  U.  S.— Union  Stock  Yards  Nat. 
Bk.  V.  Gillespie,  137  U.  S.  411,  11  Sup. 
Ct.  118,  34  L.  ed.  724;  Ferguson  v. 
Harwood,  7  Cranch  408,  3  L.  ed.  386; 
Erie  R.  Co.  V.  Kennedy,  191  Fed.  332, 
112  C.  C.  A.  76;  Mulligan  v.  United 
States,  120  Fed.  98,  56  ^C.  C.  A.  50; 
Texas  &  P.  R.  Co.  v.  Williams,  62  Fed. 
440,  10  C.  C.  A.  463.  Ala.  — Pratt 
Consol.  Coal  Co.  v.  Short,  191  Ala.  378, 
68  So.  63;  United  States  Health  & 
Ace.  Ins.  Co.  V.  Savage,  185  Ala.  232, 
64  So.  340;  Fidelity  &  Deposit  Co.  V. 
Mobile,  124  Ala.  144,  27  So.  386; 
Thompson  t*.  Richardson,  96  Ala.  488, 
11  So.  728;  McGehee  r.  Roberts,  90 
Ala.  534,  8  So.  46;  Louisville  &  N.  B. 
Co.  r.  Johnston,  79  Ala.  436;  Gilmer 
r,  Wallace,  75  Ala.  220;  Dill  r.  Rather, 
30  Ala.  57.  Cal.  — Scott  r.  McPherson, 
16,8  Cal.  783,  145  Pac.  529;  Herman  r. 
Hecht,  116  Cal.  553,  48  Pac.  611;  Brown 
V.  Rouse,  93  Cal.  237,  28  Pac,  1044; 
Peters  r.  Foss,  20  Cal.  586;  Fitzgerald 
r.  Southern  Pac.  Co.,  36  Cal.  App.  660, 
173  Pac.  91;     Ostrom  v.  Woodbury,  18 
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Cal.   App.   142,    122   Pac.   825.      Conn.  , 
Bridgeport    Hardware    Mfg.    Corp.    v. 
Bouniol,    89    Conn.    254,    93    Atl.    674;  I 
Maguire  v.  Kiesel,  86  Conn.  453,  85  Atl. 
689;    Plumb  V.  Griffin,  74  Conn.  132,  50 
Atl.   1;      Allen  r.  Jarvis,  20  Conn,  38. 
Del.  — Eandel   r.   Wright,    1    Harr.    34. 
T>.  C.  —  Williams  V.  U.  S.,  3  App.  Cas. 
.335.      Fla,  — Walker  v.  Parrv,  51   Fla. 
344,    40    So.    69.      Ga.  — Georgia    R.    & 
Bkg.  Co.  r.  Smith,  83  Ga.  626,  10  S.  E. 
235;     Central  R.  &  Bkg.  Co.  v.  Tucker, 
79  Ga.  128,  4  S.  E.  5;    Phillips  r.  Dodge, 
8  Ga.   51;      White  f.  Molyneux,  2  Ga. 
124.      111.  —  Wisconsin   Cent.   R.    Co.  v. 
Wieczorek,  151   111.  579,  38  N.  E.  678; 
Wabash   W,   Rv.  v.  Friedman,   146  111. 
583,  30  N.  E.  353,  34  X.  E.  1111;  Mc- 
Allister f.   Clark,  86  111.   236;      Martin 
c.  Eversal,  36  111.  222;    Stevens  v.  Steb- 
bins,    4    111.    25;       Frechett    v.    Illinois 
Central  Railroad  Co.,  197  111.  App.  213; 
Lake  St.  El.  R.  Co.  v.  Collins,  118  111. 
App.  270;     Cassem  v.  Williams,  104  111. 
App.    504.      Ind.  —  Buchanan   v.   Whit- 
ham,   36   Ind.   257;      Kerschbaugher  t'. 
Slusser,     12     Ind.     453;      Consolidated 
Stone  Co.  v.  Williams,  26  Ind.  App.  131, 
57    N.    E.    558,    84    Am.    St.    Rep.    278; 
Grotius  r.  Ross,   24  Ind.  App.   543,  57 
X.  E.  46;     Smith  V.  Brown,  3  Blackf. 
22.    la. — Mudge  v.  Railway  Mail  Equip- 
ment Co.,  167  Iowa  656,  149  X.  W.  867; 
Hurlbut  f.  Baglev,  99  Iowa  127,  68  N. 
W.  585.    Ky.  — Cole  v.  Hollister,  12  B. 
Mon.   83;      Thompson  v.   Jewell,    1   A. 
K.  Marsh.  195.    La.— Britt  v.  Caldwell- 
Norton  Lumb.  Co.,  126  La.  155,  52  So. 
251 ;      Hereford  v.   Lake,  15   La.  Ann. 
60.''.;      Palfrey's   Syndic  v.  Francois,  8 
Mart.    (X.    S.)    260;    Hogan    v.   Gibson, 
•-'    La.   457.     Me.  —  Sposedo  v.   Merri- 
man,    111    Me.   530,   90   Atl.   387.     Md. 
Rvan  V.  Gross,  68  Md.  377,  12  Atl.  115, 
16   Atl.   302;      McXamee  v.   Minke,   49 
Md.    122.      Mass.  —  Palmer  v.   Sawj'er, 
114    Mass.    1;       Chapin  v.   White,    102 
Mass.  139;     Ware  v.  Gay,  11  Pick.  106; 
Colt  r.  Miller,  10  Cush.  49;    Stedman  v. 
Southbridge,  17  Pick.  162;     Fitzgerald 
V.    Jordan,    11    Allen    128;       Xorton   v. 
Huxley,  13  Gray  285.     Micli.  — Halde- 
man  r.  Berrv,  74  Mich.  424,  42  X.  W. 
fi7;     Thomas -y.  Corey,  74  Mich.  216,  41 
X.  W.  901;     Maeumber  v.  White  River 
L.   &  B.   Co.,  52  Mich.   195,   17  X.  W. 
806;     Kroll  V.  Ten  Eyek's  Estate,  48 
Mich.  230,  12  X.  W.  164;    Lull  v.  Davis, 
1  Mich.  77;     Harrington  v.  Worden,  1 
Mich.  487.   Minn.  —  Gillespie  v.  Duluth, 


137  Minn.  454,  163  X.   W.  779;     Wilcox 
Lumb.    Co.    r.    Ritteman,    88    Minn.    18, 
92  X.  W.  472;     Deakin  v.  Underwood, 
37  Minn.  98,  33  X.   W.  318,  5  Am.  St. 
Rep.  827.    Miss.  —  Carter  i;.  Preston,  51 
Miss.    423;       Fulcord    i".    Hainberlin,   4 
Smed.  &  M.  649.     Mo,  — Chitty  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  148  Mo.  64, 
■'}   S.   W.   868;      Ridenhour  v.   Kansas 
City  C.  Ey.  Co.,  102  Mo.  270,  13  S.  W. 
889,  14  S.   W.   760;      Hayden  v.   Inde- 
pendent   Gravel    Co.    (Mo.    App.),    186 
S.  W.  1193;     Steckman  v.  Quincy,  O.  & 
K.  C.  R.  Co.,  178  Mo.  App.  375,  165  S. 
W.   1122;      Kunz  v.   Hart  wig,   151    Mo. 
App.  94,  131  S.  W.  721;    Sundmacher  v. 
Llovd,  114  Mo.  App.  317,  89  S.  W.  368; 
Taussig  f.  Wind,  98  Mo.  App.  129,  71 
S.  W.  1095;     Turner  v.  Chillicothe  Oo  D. 
M.  C.  R.  Co.,  51  Mo.  501;     Fischer  v. 
Max,  49  Mo.  404;     Erfort  v.  Consalus, 
47  Mo.  208;    King  f.  Clark,  7  Mo.  269; 
Sharp    V.     Colgan,    4    Mo.     29.  •     Neb. 
Welsh  V.  South  Omaha,  98  Xeb.  148,  152 
X.  W.  302;     Cockius  v.  Bank  of  Alma, 
84  Xeb.  624,  122  X.  W.  16,  133  "S-m.  St. 
Rep.    642;       Chicago    House    Wrecking 
Co.  V.  Stewart  Lumb.  Co.,  66  Xeb.  835, 
92    X.   W,    1009.      N.   H.  — Webster  v. 
Hodgkins,   25   X.  H.   128;      Eoiowles  V. 
Dow,  22  X.  H.  387,  55  Am.  Dec.  163; 
Silver  v.  Kendrick,  2  X.  H.  160.    N.  J. 
Addis  V.  Van  Bushirk,  24  X.  J.  L.  218; 
Shinn  v.  Haines,  21  X.  J.  L.  340.    N.  Y. 
Lazier  v.    Westcott,   26   X.   Y.   146,   82 
Am.  Dec.  404;      Dubois  v.  Beaver,  25 
X.  Y.  123,  82  Am,  Dec.  326;     Crandall 
V.  Clark,  7  Barb.  169;    Wilbur  v.  Brown, 
3    Denio    356;       Cottrell   v.   Conklin,   4 
Duer  45;       Treffinger  v.    Groh's   Sons, 
100  App.  Div.  433,  91  X.  Y.  Supp.  837; 
Dwyer  v.  Xew  York,  77  App.  Div.  224, 
79  X.  Y.  Supp.  17;     Richard  v.  Clark, 
43    Misc.    622,     88     X.    Y.    Supp.     242; 
Scheurer  v.   Monash,   37   Mi.sc.   80.3,  76 
X.  Y.  Supp.  917.    N.  C  — Abernathv  v. 
Seagle,  98  X.  C.  5.53,  4  S,  E.  .542;    Mode 
V.  Penland,  93  X.  C.  292;     Lawrence  v. 
Hester,  93  X.  C.  79.    N.  D.  —  Cooke  v. 
Xorthern   Pac.   Ry,   Co,,   22   X.   D.   266, 
133  X.  W.  303.    Ohio.— Gaines  f.  Union 
Transp,    &   Ins,    Co.,    28   Ohio   St.   418; 
Xugen  V.  Rogers,  Tapp.  55.    Okla. — Chi- 
cago, R.  I.   &  P.   Rv.    Co.  V.  Bankers' 
Vat.  Bank,  32  Okla.  290,  122  Pac.  499. 
Ore. — Blake  v.  National  Hospital  Assn., 
70  Ore.  264,  141  Pac.  158;      Young  17. 
Stietney,  46  Ore.  101,  79  Pac.  34.5.    Pa. 
Good  V.  Mylin,  8  Pa.  51,  49  Am.  Dec. 
U93;      Sidwell  v.  Evans,  1  Pen.  &  W. 
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material  matter,   for  an  immaterial  variance  is  not  vital/'^  and  the 


383,  21  Am.  Dec.  387.  S.  C.  —  Clierry 
V.  Ferguson,  2  McMull.  15;  Hamilton 
V.  Langley,  1  McMull.  498;  Beck  v. 
Pearse,  1  Bailey  154;  Marks  v.  Kobin- 
son,  1  Bailey  89.  Tex.  —  Shipman  v. 
Fulerod,  42  Tex.  248;  Dean  v.  Border, 
15  Tex.  298;  Eoseborough  v.  Gorman, 
6  Tex.  313;  Guess  v.  Lubbock,  5  Tex. 
535;  McFaddin  r.  Sims,  43  Tex.  Civ. 
App.  598,  97  S.  W.  335;  Texas  M.  E. 
Co.  V.  Morris,  29  Tex.  Civ.  App.  491,  69 
S.  W.  102;  Ellis  V.  Bonner,  7  Tex.  Civ. 
App.  539,  27  S.  W.  687.  Utah.— Beason 
V.  Western  Meat  Co.,  40  Utah  398,  124 
Pac.  335.  Vt.  —  Fairman  v.  Ford,  70 
Vt.  Ill,  39  Atl.  748;  Derragon  v.  Eut- 
land,  58  Vt.  128,  3  Atl.  332;  Gotleib 
r.  Leach,  40  Vt.  278;  Allen  v.  Lyman, 
27  Vt.  20;  Allen  v.  Goff,  13  Vt.  148. 
Wash.  —  Lee  Hong  v.  Sehoenwald,  86 
Wash.  326,  150  Pac.  436;  Dudley  v. 
Duval,  29  Wash.  528,  70  Pac.  68;  Olson 
V.  Snake  Eiver  Val.  E.  Co.,  22  Wash. 
139,  60  Pac.  156.  W.  Va.  — Damarin 
&  Co.  V.  Young  Bros.,  27  W.  Va.  436. 

[a]  A  plea  of  property  in  a  slave 
is  not  supported  by  evidence  of  her 
freedom.  Eaves  v.  King,  1  Harr.  (Del.) 
141. 

[b]  Where  allegations  relating  to  the 
place  of  an  accident  are  descriptive  of 
the  plaintiff's  very  cause  of  action,  the 
proof  should  substantially  correspond 
therewith.  English  v.  Ft.  Worth  (Tex. 
Civ.  App.),  152  S.  W.  179. 

[c]  Proof  of  a  promise  to  pay  in 
stock  for  services  in  selling  oil  stock 
will  not  support  an  allegation  of  a 
promise  to  pay  a  specified  sum  in 
money.  Gillin  v.  Hopkins,  28  Cal.  App. 
579,  153  Pac.  724. 

13.  U.  S.  —  Donati  v.  Cleveland 
Grain  Co.,  221  Fed.  168,  137  C.  C.  A. 
68;  Pennsylvania  Co.  v.  Cole,  214  Fed. 
948,  131  C.  C.  A.  244.  Ala.  — Wood- 
ward Iron  Co.  V.  Lowther,  194  Ala.  232, 
69  So.  877;  United  States  Health  & 
Ace.  Ins.  Co.  V.  Hill,  9  Ala.  App.  222,  62 
60.954.  Cal.— Fleet  f.  Tichenor,  156  Cal. 
343,  104  Pac.  458,  34  L.  E.  A.  (N.  S.) 
323;  Moore  v.  Douglas,  132  Cal.  399, 
64  Pac.  705;  Hearne  v.  DeYoung,  119 
Cal.  670,  52  Pac.  150,  499;  Hitchcock 
t>.  McElrath,  72  Cal.  565,  14  Pac.  305; 
Peters  v.  Foss,  20  Cal.  586;  Fitzgerald 
V.  Southern  Pac.  Co.,  36  Cal.  App.  660. 
173  Pac.  91;  Ostrom  v.  Woodbury,  18 
Cal.  App.  142,  122  Pac.  825;     ^krocki 
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r.  Stahl,  14  Cal.  App.  1,  110  Pac.  957. 
Colo.  — Perkins  v.  Russell,  56  Colo.  120, 
137  Pac.  907;  Walsh  v.  Hastings,  20 
Colo.  243,  38  Pac.  324;  Eio  Grande  W. 
R.  Co.  V.  Rubcnstein,  5  Colo.  App.  121, 
38  Pac.  76.  Conn.  —  Bridgeport  Hard- 
ware Mfg.  Corp.  V.  Bouniol^  89  Conn. 
254,  93  Atl.  674.  111.  — Jones  V.  Sani- 
tary Dist.  of  Chicago,  264  111.  98,  106 
N.  E.  473;  Aldrieh  v.  Illinois  Cent.  R. 
Co.,  241  HI.  402,  89  N.  E.  702,  132  Am. 
St.  Eep.  220;  Eussell  v.  Whitside's 
Admrs.,  5  111.  7;  Thompson  v.  Marks, 
186  111  App.  92;  Tulo  v.  O'Gara  Coal 
Co.,  183  111.  App.  423.  Ind.  — Monon- 
gahela  Eiver  Consol.  Coal  &  Coke  Co.  v. 
Hardsaw  (Ind.  App.),  79  N.  E.  1062; 
Consolidated  Stone  Co.  v.  Williams,  26 
Ind.  App.  131,  57  N.  E.  558,  84  Am.  St. 
Rep.  278;  Keck  v.  State,  12  Ind.  App. 
119,  39  N.  E.  899.  la.  — Mudge  v.  Eail- 
way  Mail  Equipment  Co.,  167  Iowa  656, 
149  N.  W.  867.  Kan.  — O'Harro  v. 
Akey,  98  Kan.  511,  158  Pac.  854;  Rus- 
sell V.  Watts,  96  Kan.  275,  150  Pac. 
600;  Danielson  v.  Scott,  88  Kan.  789, 
129  Pac.  1190;  First  Nat.  Bank  v. 
Montgomery  County  Nat.  Bank,  64 
Kan.  134,  67  Pac.  458.  Ky.  — Fox  v. 
Pearcy,  20  Ky.  L.  Eep.  2031,  50  S.  W. 
983.  Me. —  Holt  v.  Penobscot,  56  Me. 
15,  96  Am.  Dec.  429.  Mass.  —  Hastings 
V.  Lovering,  2  Pick.  214,  13  Am.  Dec. 
420.  Minn.  —  Gillespie  v.  Duluth,  137 
Minn.  454,  163  N.  W.  779;  Wilcox 
Lumb.  Co.  V.  Ritteman,  88  Minn.  18,  92 
N.  W.  472;  Caldwell  V.  Bruggerman,  4 
Minn.  270.  Mo.  —  Meriwether  v.  Pub- 
lishers: George  Knapp  &  Co.,  211  Mo. 
199,  109  S.  W.  750,  16  L.  R.  A.  (N.  S.) 
953;  Miller  v.  Brown,  3  Mo.  127,  23 
Am.  Dec.  693;  Hibner  v.  Short  (Mo. 
App.),  189  S.  W.  583;  Young  v.  Mil- 
Ion  (Mo.  App.),  183  S.  W.  355;  Thomas 
V.  Bambriek  Bros.  Const.  Co.,  189  Mo. 
App.  623,  175  S.  W.  258;  Dalton  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  187  Mo.  App. 
691,  173  S.  W.  77;  S.  Viviana  &  Bros. 
V.  Columbia  Can  Co.,  183  Mo.  App.  281, 
166  S.  W.  1082;  Goode  v.  Central  Coal 
&  Coke  Co.,  179  Mo.  App.  207,  166  S. 
W.  844;  Steckman  v.  Quincy,  O.  &  K. 
C.  R.  Co.,  178  Mo.  App.  375,  165  S.  W. 
1122;  Bigham  v.  Tinslev,  160  Mo.  App. 
605,  140  S.  W.  1193;  Mekos  v.  Fricke, 
159  Mo.  App.  631,  139  S.  W.  1181;  Lord 
&  Bushnell  Co.  v.  Texas  &  N.  O.  R.  Co., 
155  Mo.  App.  175,  134  S.  W.  Ill;  Scal- 
pino  V.  Smith,  154  Mo.  App.   524,  135 
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S.  W,  lOOO;     Toppass  v.  Kellogg  Syrup 
Mfg.    Co.,     74    Mo.    App.    402,      Neb. 
Welsh  V.  South  Omaha,  98  Neb.  148,  152 
N.  W,  302.     N.  Y.  —  Place  v.  Minster, 
65  X.  Y.  89;     Dunn  r.  Durant,  9  Daly 
389;    Lynch  V.  Cronk,  91  Misc.  422,  155 
N.  Y.  Supp.  271.     N.  C  — Thigpen  v. 
Staton,  104  X.  C.  40,  10  S.  E.  89;  Mode 
v.  Penland,  93  N.  C.  292.    N.  D.— Eickel 
V.  Sherman,   34   X.   D.   298,   158   X.   W. 
266.    Okla.  —  Missouri,  O.  &  G.  Ey.  Co. 
r.  Collins,  47  Okla.  761,  150  Pac.  142; 
Patterson  v.  Missouri,  K.  &  T,  Ey.  Co., 
24  Okla.  747,  104  Pac.  31.     Ore.  — Nel- 
son r.  Dowgiallo,  73  Ore.  342,  143  Pac. 
924,  1199;    Bickel  r.  Wessinger,  58  Ore. 
98,  113  Pac.  34.    Pa. — Tarentum  Lumb. 
Co.  V.  Marvin,  61  Pa.  Super.  294;  Mol- 
dawer  v.  Trust  Co.,  57  Pa.  Super.  66; 
Clymer-Jones  Lith.  Co.  v.  United  States 
etc.  Co.,  48  Pa.  Super,  636;     Walter  v. 
Transue,     22    Pa.     Super.     617.      S.    O. 
Hobbs  v.  Beard,  43  S.  C.  370,  21  S.  E. 
305.      Tex.  —  Patterson    v.    Frazer,    100 
Tex.    103,   94   S,   W,   324;       Michon   v. 
Ayalla,    84    Tex.    685,    19    S.    W.    878; 
Whitworth    v.    Alston,     65     Tex.     528; 
Watts  V.  Johnson,  4  Tex.  311;    Woolley 
V.  Canyon  Exch.   Co.   (Tex.  Civ.  App.), 
159  S.  W.  403.     Utah.  —  Bullion,  Beck 
&  C.  Min.  Co.  r.  Eureka  Hill  Min.  Co., 
5  Utah  3,  11  Pac.  515.     Wash.  —  Britz 
v.    Houlehan,    77    Wash.   506,   137    Pac, 
1035;    Olson  v.  Snake  Eiver  Val.  E.  Co., 
22    Wash,    139,    60   Pac.   156.      W.   Va. 
Kniceley    v.   West   Virginia  M.   E.   Co,, 
64  W.  Ya.  278,  61  S.  E.  811,  17  L.  E.  A. 
(X.  S.)  370.    Wis.  —  McXally  r.  McAn- 
drew,  98  Wis.  62,  73  X.  W.  315;  Thayer 
r.    Jarvis,    44    Wis.    388;       Herrick    V. 
Graves,  16   Wis.  157. 

[a]  Injury  From  Explosion. — Where 
it  is  alleged  that  as  the  result  of  a 
negligent  explosion  dust  or  brick  dust 
was  thrown  into  plaintiff's  eyes,  and 
the  evidence  fails  to  show  that  the  sub- 
stance was  dust,  the  variance  is  not 
material.  Britz  v.  Houlehan,  77  Wash. 
506,   137  Pac.   1035. 

[b]  Variance  as  to  Manner  of  Ef- 
fecting Sales  of  Lands.  —  In  an  action 
to  recover  commissions  on  the  sale  of 
farm  lands  the  contract  proved  varied 
from  the  one  alleged  in  the  following 
respect:  according  to  the  evidence  the 
contract  was  that  plaintiff's  firm  on 
the  one  side  and  defendant  on  the 
other,  would  work  together  in  effect- 
ing sales  and  divide  commissions;  ac- 
cording to  the  petition  there  was 
nothing       said       about       the      parties 


contracting  "to  work  together."  The 
variance  was  regarded  as  one  which 
could  have  been  cured  by  amendment, 
and  was  waived  by  failure  to  object  to 
it.  Young  V.  Millon  (Mo.  App.),  183 
S.  W.  355. 

[c]  A  variance  as  to  the  exact  spot 
where  plaintiff  fell  into  an  excavation 
in  the  street  held  immaterial  in  an 
action  for  injuries  sustained  from  the 
fall.  Welsh  v.  South  Omaha,  98  Neb. 
148,  152  X.  W.  302. 

[d]  In  a  suit  to  recover  for  injury 
to  a  house  resulting  from  the  placing 
of  beams  against  it,  the  complaint  al- 
leged that  plaintiff  did  not  consent  to 
defendant's  entry  upon  the  premises, 
whereas  the  proof  showed  that  the 
entry  was  with  her  consent.  The  only 
substantial  dispute  was  as  to  whether 
defendants  had  placed  the  beams 
against  plaintiff's  house  as  alleged; 
consequently  the  variance  in  question 
did  not  in  any  way  mislead  the  defend- 
ant to  his  prejudice.  Fox  r.  Pearcy,  20 
Ky.  L.  Eep.   2031,   50   S.  W.   9S3. 

"^[e]  Where  the  complaint  was  for 
obtaining  goods  by  means  of  fraud, 
and  it  appeared  that  the  proof  tendered 
"did  not  tend  to  establish  the  fraud 
in  the  precise  form  in  which  it  was 
"alleged,"  it  was  held  that  the  differ- 
ence was  "rather  a  variance  of  detail, 
or  in  the  mode  in  which  the  fraud  is 
carried  into  effect."  Place  v.  Minster, 
65  X,  Y.  89. 

[f]  Ownership  of  Stock.  —  In  an 
action  against  a  national  bank  upon 
its  double  liability  as  a  stockholder  in 
another  corporation,  it  was  alleged  in 
the  petition  that  the  bank  took  the 
stock  "as  collateral  security  to  a  loan 
it  had  made  rn  the  regular  course  of 
business  before  that  time,  and  being 
compelled  to  purchase  said  stock  to 
protect  itself  on  said  loan"  and  the 
proof  showed  that  the  bank  never  held 
the  stock  as  collateral  security  but 
acquired  it  through  transfer  in  pay- 
ment of  a  debt.  The  variance  was  held 
immaterial;  the  vital  fact  being  was 
the  bank  a  stockholder,  not  how  did  it 
become  such.  First  Xat.  Bank  v.  Mont- 
gomery County  Xat.  Bank,  64  Kan.  134, 
67  Pac.  458. 

[g]  Variance  as  to  Order  Given  to 
Injured  Miner.  —  A  complaint  for  in- 
juries to  a  miner  charged  that  the  de- 
fendant ordered  the  plaintiff  to  work 
in  the  room  where  the  accident  occur- 
red, and  the  evidence  showed  that  the 
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court  may  disregard  it  altogether/*  or  order  an  immediate  amend- 
ment ^^  to  correct  it.    - 

(II.)  What  Constitutes  a  Material  Variance. —  (A.)  In  General. —  The  alle- 
gation need  only  be  proved  substantially  as  set  forth,"  and  to  consti- 


order  given,  if  any,  was  for  the  plain- 
tiff to  go  and  inspect  the  room.  The 
variance  was  held  an  immaterial  one 
since  it  did  not  affect  the  employer's 
liability.  Woodward  Iron  Co.  v.  Lowth- 
er,  194  Ala.  232,  69  So.  877. 

[h]  Proof  that  services  were  rend- 
ered with  defendant's  knowledge  and 
consent  is  not  fatally  variant  from  an 
allegation  that  they  were  rendered  for 
defendant  at  the  latter 's  request.  E.  E. 
Butterworth  &  Sons  v.  Teale,  54  Wash, 
14,  102  Pac.  768. 

[i]  Where  an  agreement  to  pay  a 
reasonable  value  for  sugar  cane  was 
alleged  and  the  proof  showed  that  pay- 
ment was  to  be  made  at  the  "reason- 
able market  price  of  the  same  accord- 
ing to  grade,"  the  variance  is  immater- 
ial. Toppass  V.  Kellogg  Syrup  Mfg. 
Co.,  74  Mo.  App.  402. 

[j]  An  allegation  of  a  total  loss 
under  a  policy  of  insurance,  will  admit 
evidence  of  a  partial  loss.  Peoria  M, 
&  F.  Ins.  Co.  V.  Whitehill,  25  111.  466; 
Barney  v.  Maryland  Ins.  Co.,  5  Har.  & 
J.  (Md.)  139. 

[k]  Evidence  of  any  kind  of  insur- 
ance will  support  a  general  allegation 
that  defendants  were  authorized  to 
effect  insurance.  Western  Mass.  Ins. 
Co.  V.  Duffey,  2  Kan.  347. 

[1]  A  defendant  is  not  entitled  to 
judgment  on  his  plea  because  of  plain- 
tiff's failure  to  prove  one  of  three  rep- 
lications thereto,  the  others  being 
proved.  Fidelity  &  Deposit  Co.  v.  Mo- 
bile, 124  Ala.  144,  27  So.  386. 

14.  See  infra,  III,  C,  2,  b,  (III). 

15.  See  the  title  "Amendments  and 
Jeofails. ' ' 

16.  Ala. — Southern  Ey.  Co.  v.  Lee, 
167  Ala.  268,  52  So.  648;  McDonald  v. 
Walker,  95  AlA.  172,  10  So.  225;  Gilmer 
V.  Wallace,  75  Ala.  220;  Clark  v.  Moses, 
50  Ala.  326.  Ark.  —  Dickens  v.  Howell, 
24  Ark.  230.  Colo.  —  Bishop  v.  Griffith, 
4  Colo.  68.  Conn.  —  Comstock  v.  Sav- 
age, 27  Conn.  184.  Ga.  —  Kimbell  v. 
Moreland,  55  Ga.  164;  Martin  v.  Phi- 
lips, 4  Ga.  203.  111.  —  Meers  v.  Stevens, 
106  111.  549;  Insurance  Co.  of  North 
America  v.  McDowell,  50  111.  120,  99 
Am.  Dee.  497;  Pogue  v.  Clark,  25  111. 
833;      Hough   v.   Rawson,   17   111.   588; 
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Frechett  v.  Illinois  Central  Eailroad 
Co.,  197  111.  App.  213.  Ind.  — Louis- 
ville &  S.  I.  Traction  Co.  v.  Lottich,  69 
Ind.  App.  426,  106  N.  E.  903;  Terre 
Haute  Electric  Ey.  Co.  v.  Lauer,  21 
Ind.  App.  466,  52  N.  E.  703;  Fraser 
V.  Spofford,  5  Blackf.  207.  la.  —  Lee  V. 
Coon  Eapids  Nat.  Bank,  166  Iowa  242, 
144  N.  W,  630;  Stokes  V.  Gollmar  Bros., 
163  Iowa  530,  145  N.  W.  59;  Poole, 
Gillam  &  Co.  v.  Hintrager,  60  Iowa  180, 
14  N.  W.  223;  Wilson  v.  King,  Morris 
106.  Kan.  —  Missouri  Pac.  R.  Co.  & 
McCally,  41  Kan.  639,  655,  21  Pac. 
574;  Wolf  r.  Foster,  13  Kan.  116. 
La.  —  Parish  Board  of  School  Directors 
V.  Alexander,  125  La.  808,  51  So.  906. 
Me.  —  Sposedo  v.  Merriman,  111  Me. 
530,  90  Atl.  387.  Mass.  —  Meaney  v. 
Kehoe,  181  Mass.  424,  63  N.  E.  925; 
Soule  V.  Eussell,  13  Mete.  436.  Minn. 
.Janney  v.  Boyd,  30  Minn.  319,  15  N.  W. 
308.  Mo.  — Hamilton  v.  Eich  Hill 
Coal  Min.  Co.,  108  Mo.  364,  18  S.  W. 
977;  Turner  v.  Chillicothe  &  D.  M.  0. 
E.  Co.,  51  Mo.  501;  Fischer  v.  Max,  49 
Mo.  404;  Murphy  v.  Price,  48  Mo.  247; 
Slevin  v.  Reppy,  46  Mo.  606;  Bank  of 
Missouri  v.  Vaughan,  36  Mo.  90; 
National  Live  Stock  Com.  Co.  v.  Dono- 
hoe  (Mo.  App.),  210  S.  W.  929;  Scal- 
pino  V.  Smith,  154  Mo.  App.  524,  135 
S.  W.  1000;  Lord  &  Bushnell  Co.  v. 
Texas  &  N.  O.  E.  Co.,  155  Mo.  App. 
175,  134  S.  W.  111.  Neb.  — Chicago 
House  Wrecking  Co.  v.  Stewart  Lumb. 
Co.,  66  Neb.  835,  92  N.  W.  1009;  Bigler 
V.  Baker,  40  Neb.  325,  58  N.  W.  1026, 
24  L.  R.  A.  255.  Nev.  —  James  v. 
Goodenough,  7  Nev.  324.  N.  Y. 
Hoyt  V.  Thompson's  Exr.,  19  N.  Y. 
207;  Gasper  r.  Adams,  28  Barb. 
441.  Okla.  —  Eed  Ball  Transfer  &  Stor- 
age Co.  V.  Deloe,  30  Okla.  522,  120  Pac. 
575.  S.  D. — Jenkinson  v.  Vermillion, 
3  S.  D.  238,  52  N.  W.  1066.  Tex. 
Stevens  v.  Crosby  (Tex.  Civ.  App.),  166 
S.  W.  62.  Wash.— Lee  Hong  v.  Schoen- 
wald,  86  Wash.  326,  150  Pac.  436;  Eaton 
V.  General  Compressed  Air  &  Vacuum 
Mach.  Co.,  62  Wash.  373,  113  Pac.  1091; 
Dudley  v.  Duval,  29  Wash.  528,  70  Pac. 
68;  Olson  r.  Snake  Eiver  Val.  E.  Co., 
22  Wash.  139,  60  Pac.  156.  Wis.— Hub- 
bard  v.  Williamstown,  61  Wis.  397,  21 


VARIANCE  AND  FAILURE  OF  PROOF 


635 


tnte  a  material  variance  there  must,  therefore,  exist  a  substantial  de- 
parture in  the  proof  from  some  essential  allegation  ^^  which  embodies 


N.  W.  295;     Fox  River  Val.  R.  Co.  v.' 
Shoyer,  7  Wis.   865. 

[a]  "The  alleged  variances  between 
the  allegations  and  the  proof  were  not 
sufficient  to  prevent  a  recovery  by  the 
plaintiff;  for,  whatever  the  inaccur- 
acy of  statement  touching  these  mat- 
ters found  in  the  pleading  or  in  the 
evidence,  it  was  left  sufficiently  clear 
that  the  jury  had  abundant  testimony 
on  which  to  find  that  the  plaintiff's 
injury  was  caused  without  his  fault  and 
by  the  negligence  of  the  defendants, 
substantially  as  alleged."  Russell  v. 
Watts,  96  Kan.  275,  150  Pac.  600. 

[b]  Ownership  of  Horse.  —  Wliere 
plaintiff  avers  an  injury  to  plaintiff's 
person  and  to  his  horse  and  carriage, 
it  is  not  a  fatal  variance  that  the  proof 
shows  ownership  of  the  horse  and  car- 
riage bv  plaintiff  and  another.  Meaney 
V.  Kehoe,  181  Mass.  424,  63  N.  E.  925. 

17.  U.  S.  —  Dempster  v.  Cochran, 
174  Fed.  587,  98  C.  C.  A.  433;  Brown 
&  H.  Co.  V.  Ligon,  92  Fed.  851.  Ala. 
Handley  v.  Shaffer,  177  Ala.  636,  59 
So.  286;  Harris  V.  Basden,  162  Ala. 
367,  50  So.  321;  United  States  Health 
&  Ace.  Co.  V.  Veitch,  161  Ala.  630,  50 
So.  95;  Wellman  v.  Jones,  124  Ala. 
580,  27  So.  416;  Highland  Ave.  &  B. 
R.  Co.  V.  Miller,  120  Ala.  535,  24  So. 
955;  Clemmons  v.  Cox,  116  Ala.  567,  23 
So.  79.  Ark.  — Dickens  v.  Howell,  24 
Ark.  230;  Hanly  v.  Real  Estate  Bank, 
4  Ark.  598;  State  Bank  v.  Hubbard, 
4  Ark.  419.  Cal.  —  Gartlan  v.  C.  A. 
Hooper  &  Co.,  177  Cal.  414,  170  Pac. 
1115;  Eastlick  v.  Wright,  121  Cal. 
309,  53  Pac.  654;  Fitzgerald  v.  South- 
ern Pac.  Co.,  36  Cal.  App.  660,  173  Pac. 
91 ;  Gallwey  v.  Castelhun,  35  Cal.  App. 
589,  170  Pac.  657;  Culver  v.  Newhart, 
18  Cal.  App.  614,  123  Pac.  975.  Colo. 
Lombard  v.  Overland  D.  &  R.  Co.,  41 
Colo.  253,  92  Pac.  695;  Heistand  v. 
Bateman,  41  Colo.  20,  91  Pac.  1111. 
Conn.  —  Bridgeport  Hardware  Mfg. 
Corp.  V.  Bouniol,  89  Conn.  254,  93  Atl. 
674;  Maguire  v.  Kiesel,  86  Conn.  453, 
85  Atl.  689;  Plumb  v.  Griffin,  74  Conn. 
132,  50  Atl.  1;  House  v.  Metcalf,  27 
Conn.  631;  Curley  v.  Dean,  4  Conn. 
259,  10  Am.  Dec.  140;  Willoughby  v. 
Raymond,  4  Conn.  130.  Del.  —  Dussou- 
las'  f.  Thomas,  6  Penne.  1,  65  Atl.  590. 
Fla.  —  Hinote  v.  Brigman,  44  Fla.  589, 


33  So.  303.  Ga.  —  Loyd  v.  Anderson, 
119  Ga.  875,  47  S.  E.  208.  Idaho. 
Davidson  Grocery  Co.  v.  Johnston,  24 
Idaho  336,  133  Pac.  929,  Ann.  Cas. 
1915C,  1129.  111.  — Joliet  v.  Johnson, 
177  111.  178,  52  N.  E.  498;  Franklin 
Ins.  Co.  V.  Smith,  82  111.  131;  Keiser  V. 
Topping,  72  111.  226;  Taylor  v.  Ken- 
nedy, 1  111.  91;  Sattley  Mfg.  Co.  v. 
Wendt,  116  111.  App.  375.  Ind.— McFar- 
land  Carriage  Co.  i'.  Potter,  153  Ind.  107, 
53  N.  E.  465;  Louisville  &  S.  L  Trac- 
tion Co.  V.  Lottich,  59  Ind.  App.  426, 
106  N.  E.  903;  Lynch  v.  Wilson,  4 
Blaekf.  288.  la.  —  Mudge  v.  Railway 
Mail  Equipment  Co.,  167  Iowa  656,  149 
N.  W.  867.  Ky.  —  Prestonsburg  Coal 
Co.  V.  Wallen,  159  Ky.  369,  167  S.  W. 
395;  Fox  v,  Pearcy,  20  Ky.  L.  Rep. 
2031,  50  S.  W.  983.  La. —  Young  v. 
Texas  &  P.  R.  Co.,  51  La.  Ann.  295,  25 
So.  69.  Md.  — Lucke  v.  Clothing  C.  & 
T.  Assembly,  77  Md.  396,  26  Atl.  505, 
39  Am.  St.  Rep.  421,  19  L.  R.  A.  408; 
Pennsylvania,  D.  &  M.  S.  Nav.  Co.  v. 
Dandridge,  8  Gill  &  J.  248,  29  Am.  Dec. 
543.  Mass.  —  United  States  Nat.  Bank 
V.  Venner,  172  Mass.  449,  52  N.  E.  543; 
Dyer  v.  Stephens,  6  Mass.  389.  Mich. 
Hewitt  V.  Morley,  111  Mich.  187, 
69  N.  W.  245;  Whitaker  v.  Engle,  111 
Mich.  205,  69  N.  W.  493.  Miss.  — A.  B. 
Smith  Co.  V.  Jones,  75  Miss.  325,  22  So. 
802.  Mo.  —  Gannon  v.  Laclede,  G.  Co., 
145  Mo.  502,  46  S.  W.  968,  47  S.  W. 
907,  43  L.  R.  A.  505;  Lackland  t?. 
Pritchett,  12  Mo.  484;  National  Life 
Stock  Com.  Co.  v.  Donohoe  (Mo.  App.), 
210  S.  W.  929;  Jenkins  v.  Clopton,  141 
Mo.  App.  74,  121  S.  W.  759;  Rum- 
bolz  V.  Bennett,  86  Mo.  App.  174; 
Crawford  v.  Thoroughman,  13  Mo.  App. 
679.  N.  Y.  — Columbia  Garage  Co.  v. 
Slater,  169  N.  Y.  Supp.  106.  N.  C. 
Talley  v.  Harriss  Granite  Quarries  Co., 
174  N.  C.  445,  93  S.  E.  995.  Pa.— Nation- 
al Bank  of  Western  Pennsylvania  v. 
Lake  Erie  Asphalt  Block  Co.,  233  Pa. 
421,  82  AtL  773.  Tenn.  —  State  v. 
Stong,  47  S.  W.  1103.  Tex.  —  Woolley 
V.  Canyon  Exch.  Co.  (Tex.  Civ.  App.), 
159  S.  W.  403;  International  &  G. 
N.  R.  Co.  V.  Williams,  20  Tex.  Civ,  App. 
587,  50  S.  W.  732.  Vt.  — Skinner  v. 
Grant,  12  Vt.  456.  Va.— Quarles'  Admx. 
V.  Littlepage,  2  Hen.  &  M.  (12  Va.) 
401,  3  Am.  Dec.  637.     Wis.  —  McNally 
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matter  of  vital  description  of  that  which  is  essential  to  the  action  ^^  or 


V.  McAndrew,  98  Wis.  62,  73  N.  W.  315. 

[a]  Where  the  assignment  of  a 
breach  of  the  corenant  sued  on  is 
materially  variant  from  the  language 
of  the  covenant,  a  judgment  for  dam- 
ages for  the  breach  ca'mot  be  sustained. 
Edwards  v.  Corn,  Sneed   (Ky.)   61. 

18.  U.  S.  — Union  Stock  Yards  Nat. 
Bank  v.  Gillespie,  137  U.  S.  411,  11 
Sup.  Ct.  118,  34  L.  ed.  724;  Ferguson 
V.  Harwood,  7  Craneh  408,  3  L.  ed. 
386;  Geer  v.  Board  of  Comrs.,  97  Fed. 
435,  38  C.  C.  A.  250;  Hoge  v.  Magnes, 
85  Fed.  355,  29  C.  C.  A.  564;  Sovereign 
Bank  of  Canada  v.  Stanley,  176  Fed. 
743.  Ala.  — Milner  v.  Stanford,  102 
Ala.  277,  14  So.  644;  Hawkins  v.  Pear- 
son, 96  Ala.  369,  11  So.  304;  Thomp- 
son V.  Richardson,  96  Ala.  488,  11  So. 
728;  McDonald  v.  Walker,  95  Ala.  172, 
10  So.  225;  Johnson  v.  Burner,  88  Ala. 
580,  7  So.  245;  Conner  v.  Smith,  88 
Ala.  300,  7  So.  150;  Gilmer  v.  Wal- 
lace, 75  Ala.  220.  Cal.  —  Brown  v. 
Eouse,  93  Cal.  237,  28  Pac.  1044.  Conn. 
Shelinsky  v.  Foster,  87  Conn.  90,  87 
Atl.  35,  Ann.  Cas.  1914C,  1007;  Maguire 
V.  Kiesel,  86  Conn.  453,  85  Atl.  689; 
Plumb  V.  Griffin,  74  Conn.  132,  50  Atl. 
1;  Bradley  v.  Reynolds,  61  Conn.  271, 
23  Atl.  928;  Miles  V.  Strong,  60  Conn. 
393,  22  Atl.  959;  House  v.  Metcalf,  27 
Conn.  631.  Fla.  —  Walker  v.  Parry,  51 
Fla.  344,  40  So.  69;  Louisville  &  N.  E. 
Co.  V.  Guyton,  47  Fla.  188,  36  So.  84; 
Hinote  V.  Brigman,  44  Fla.  589,  33  So. 
303;  Burrett  v.  Doggett,  6  Fla.  332. 
Ga.  — DeLacy  v.  Hurst,  83  Ga.  223,  9 
S.  E.  1052;  Bennett  f.  Woolfolk,  15 
Ga.  213;  Pearson  v.  Eeid,  10  Ga.  580; 
Maxwell  v.  Harrison,  8  Ga.  61,  52  Am. 
Dec.  385.  Idaho.  —  Davidson  Grocery 
Co.  V.  Johnston,  24  Idaho  336,  133  Pac. 
929,  Ann.  Cas.  1915C,  1129.  111.— Lake 
St.  El.  E.  Co.  V.  Shaw,  203  111.  39,  67 
N.  E.  374;  Chicago  &  A.  R.  Co.  v. 
Heinrich,  157  HI.  388,  41  N.  E.  860; 
Papin  V.  Goodrich,  103  111.  86;  Jeffer- 
son V.  Kennard,  77  HI.  246;  A.  M.  Roth- 
schild &  Co.  V.  Levy,  118  111.  App.  78. 
Ind.  —  Cincinnati,  I.  St.  L.  &  C.  Ry. 
Co.  V.  McClain,  148  Ind.  188,  44  N.  E. 
306;  Shirk  v.  Mitchell,  137  Ind.  185, 
36  N.  E.  850;  Johnson  v.  Murrav,  112 
Ind.  154,  13  N.  E.  273,  2  Am.  St".  Rep. 
174;  Hasselman  i;.  Carroll,  102  Ind. 
153,  26  N.  E.  202;  Worley  v.  Moore, 
97  Ind.  15;     Dickensheets  v.  Kaufman, 
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28  Ind.  251.  la.  —  Williamson  v.  Chi- 
cago, etc.  R.  Co.,  84  Iowa  5S;j,  51  N.  W. 
60.  Kan.  —  Newell  v.  Newell,  14  Kan. 
202.  Ky.  —  Merritt  v.  Cravens,  168  Ky. 
155,  181  S.  W.  970,  L.  R.  A.  1917F,  935; 
Fowler  v.  Cowper,  Sneed  58;  Phoenix 
Ins.  Co.  V.  Lawrence,  4  Mete.  9,  81 
Am.  Dee.  521.  Me.  —  Sposedo  v.  Mer- 
riman.  Ill  Me.  530,  90  Atl.  387;  Mc- 
Vicker  r.  Beedy,  31  Me.  314,  50  Am. 
Dec.  666.  Md.  — Hoke  v.  Wood,  26 
Md.  453.  Mass.  —  Earle  v.  Kingsbury, 
3  Cush.  206;  Buddington  v.  Slaearer, 
20  Pick.  477.  Mich. —  Lull  v.  Davis,  1 
Mich.  77;  Harrington  v.  Worden,  1 
Mich.  487.  Minn.  —  Downs  v.  Finnegan 
58  Minn.  112,  59  N.  W.  981,  49  Am.  St. 
Rep.  488.  Miss.  —  Brooks  v.  Spann,  63 
Miss.  198.  Mo.— Chitty  v.  St.  Louis,  I,  M. 
&  S.  Ey.  Co.,  148  Mo.  64,  49  S.  W. 
868;  Eeed  v.  Bott,  100  Mo.  62,  12 
S.  W.  347,  14  S.  W.  1089;  Hibner  v. 
Short  (Mo.  App.),  189  S.  W.  583; 
Thomas  v.  Bambrick  Bros.  Const.  Co., 
189  Mo.  App.  623,  175  S.  W.  258;  Big- 
ham  V.  Tinsley,  160  Mo.  App.  605,  140 
S.  W.  1193;  Mekos  v.  Fricke,  159  Mo. 
App.  631,  139  S.  W.  1181;  Eumbolz  v. 
Bennett,  86  Mo.  App.  174;  Murdock  v. 
Brown,  16  Mo.  App.  549;  Crawford  v. 
Thoroughman,  13  Mo.  App.  579.  N.  H. 
Little  V.  Morgan,  31  N.  H.  499;  Steven- 
son V.  Mudgett,  10  N.  H.  338,  34  Am. 
Dec.  155.  N.  Y.  —  Elting  v.  Dayton, 
63  Hun  629,  17  N.  Y.  Supp.  849.  N.  0. 
Browning  v.  Berry,  107  N.  C.  231,  12 
S.  E.  195,  10  L.  R.  A.  726.  N.  D. 
Robertson  v.  Moses,  15  N.  D.  351,  108 
N.  W.  788.  Ohio.  — Conn's  Admrs.  v. 
Gano's  Exrs.,  1  Ohio  483,  13  Am.  Dec, 
639.  Pa.  —  Wilkinson  Mfg.  Co.  v. 
Welde,  196  Pa.  508,  46  Atl.  852;  Cleaver 
V.  Garner,  133  Pa.  419,  19  Atl.  408; 
Grubb  V.  Mahoning  Nav.  Co.,  14  Pa. 
302;  Tarentum  Lumb.  Co.  v.  Marvin, 
61  Pa.  Super.  294;  Pittsburgh  J.  R. 
Co.  V.  McCutcheon,  4  Sad.  24b,  7  Atl. 
146;  Rinker  v.  Aetna  Life  Ins.  Co.,  15 
Pa.  Dist.  76.  S.  C.  —  Lancaster  v.  Co- 
lumbia, 104  S.  C.  228,  88  S.  E.  463. 
S.  D.  — Meldrum  v.  Kenefick,  15  S.  D. 
370,  89  N.  W.  863.  Tenn.  —  Dibrell  v. 
Miller,  8  Yerg.  476,  29  Am.  Dec.  126; 
Exchange  &  Deposit  Bank  v.  Swepson, 
1  Lea  355.  Tex.  —  Galveston,  H.  &  S. 
A.  R.  Co.  V.  Becht  (Tex.  Civ.  App.),  21 
S.  W.  971.  Vt.  — Robinson  v.  Hurlburt, 
34  Vt.  115;      Gates  v.  Bowker,  18  Vt. 
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defense.i^     It  must,  that  is  to  say,  consist  in  something  more  than  a 
failure  of  the  evidence  to  conform  to  the  pleadings  m  those  mere  in- 
cidents which  are  not  inherent  in  the  essential  issues  of  the  case. 
Under  certain  code  provisions,  a  variance  to  be  fatal  must  amount  to 
a  failure  of  proof  "  which  exists  where  the  allegations  of  the  claim  or 


23;  Allen  v.  Gofe,  13  Vt.  148.  Va. 
Ewing's  Admr.  f.  Ferguson's  Admr.,  33 
Gratt.  (74  Va.)  548;  Olinger  v.  Mc- 
Chesney,  7  Leigh  (34  Va.)  660.  Wash. 
Lee  Hong  v.  Schoenwald,  86  Wash.  326, 
150  Pac.  436;  Tacoma  Mill  Co.  V. 
Perry,  40  Wash.  44,  82  Pac.  140;  Dud- 
ley V.  Duval,  29  Wash.  528,  70  Pac.  68. 
■VV.  Va.  —  McCrum  v.  Lee,  38  W.  Va. 
583,  18  S.  E.  757.  Eng.  —  Purcell  v. 
Macnamara,  9  East  157,  103  Eng.  Re- 
print 533. 

[a]  The  rule  extracted  from  these 
and  other  cases  in  the  authorities,  upon 
the  subject  of  variance,  is  that  all  the 
averments  in  a  declaration,  which  need 
not  be  made  or  proved,  when  made,  in 
order  to  entitle  the  plaintiff  to  recover, 
may  be  stricken  out  or  disregarded  in 
the  proofs  except  when  they  touch  the 
identity  of  that  which  is  necessary  to 
be  proved.  When  they  go  to  fix  the 
identity  they  become  matters  of  de- 
scription and  must  be  proved  precisely 
as  laid.     Branch  v.  Branch,  6  Fla.  314. 

[b]  Oral  Agreement  Alleged. — Where 
the  plaintiff  alleges  in  his  petition  that 
his  cause  of  action  is  founded  on  an 
oral  agreement  between  himself  and 
the  defendant,  and  the  evidence  shows 
that  the  agreement  was  partly  in  writ- 
ing and  partly  in  parol,  the  variance 
is  not  sufficient  to  defeat  the  plaintiff 's 
right  of  recovery.  Kansas  Loan  & 
Trust  Co.  V.  Love,  4  Kan.  App.  188,  45 
Pac.  953. 


[c]  Ownership  of  Train.  — A  com- 
plaint for  injury  at  a  crossing  alleged 
that  plaintiff's  injuries  were  received 
from  a  Lake  Erie  &  Western  train. 
Failure  to  establish  this  allegation  was 
held  not  fatal  where  the  gist  of  the 
action  was  a  breach  by  defendant  of 
its  duty  to  keep  the  crossing  safe  and 
to  regulate  the  movement  of  all  trains 
at  that  place.  Indianapolis  Union  Ky. 
Co.  V.  Neubaucher,  16  Ind.  App.  21,  43 
N.  E.  576,  44  N.  E.  669. 

[d]  A  complaint  by  an  assignee  for 
creditors  for  goods,  wares  and  mer- 
chandise sold  and  delivered  to  various 
persons  who  were  employed  by  the  de- 
fendant in  her  boat  and  dry  dock,  was 


held  sufficiently  broad  to  allow  evidence 
tending  to  show  that  defendant  was 
the  real  party  contracting  with  plain- 
tiff's assignor.  McMahon  v.  Sherman, 
47  Hun  632,  14  N.  Y.  Supp.  637. 

[e]  In  a  suit  on  a  bond  to  indem- 
nify the  surety  in  another  bond,  which 
is  not  fully  described  in  the  pleadings, 
the  fact  that  the  bond  indemnified 
against  contains  the  name  of  a  surety 
not  mentioned  in  the  indemnifying 
bond  is  not  a  material  variance.  Lee 
V.  Wisner,  38  Mich.  82. 

[f]  Attachment  Plaintiffs.  —  Where 
a  pleading  alleges  attachments  in  suits 
in  which  A.,  B.  &  Co.,  D.  C.  &  Co.,  E., 
F.  &  Co.,  creditors  of  the  defendant 
were  plaintiffs  without  designating  the 
plaintiffs  in  each  action,  no  material 
variance  arises  by  showing  at  the  trial 
who  were  the  respective  plaintiffs. 
Blackman  v.  Wheaton,  13  Minn.  326. 

19.  TJ.  S.  —  City  Bank  v.  Press  Co., 
56  Fed.  260.  Ala.  —  Gilmer  v.  Wallace, 
75  Ala.  220;  Dill  v.  Rather,  30  Ala.  57. 
Ind.  —  Eichholtz  f.  Taylor,  88  Ind.  38. 
la.  —  Johns  V.  Pattee,  55  Iowa  665,  8 
N.  W.  663.  Kan.  — O'Harro  v.  Akey, 
98  Kan.  511,  158  Pac.  854.  Mo.  — Na- 
tional Live  Stock  Com.  Co.  v.  Donohoe 
(Mo.  App.),  210  S.  W.  929.  N.  J. 
Hutchinson  v.  Van  Voorhis,  -54  N.  J. 
Eq.  439,  35  Atl.  371.  N.  Y.  — Hood  V. 
Inman,  4  Johns.  Ch.  437;  Woods  v. 
Morrell,  1  Johns.  Ch.  103.  Okla.  — Chi- 
cago, R.  L  &  P.  Ry.  Co.  V.  Bankers' 
Nat.  Bank,  32  Okla.  290,  122  Pac.  499. 
Pa.  — Good  V.  Mylin,  8  Pa.  51,  49  Am. 
Dee.  493.  Tenn.  —  Dibrell  v.  Miller,  8 
Yerg.  476,  29  Am.  Dec.  126. 

20.  Fla.  —  Branch  v.  Branch,  6  Fla. 
314.  Kan.  —  People 's  Nat.  Bank  v. 
Myers,  65  Kan.  122,  69  Pac.  164.  Mo. 
Bigham  v.  Tinsley,  149  Mo.  App.  467, 
130  S.  W.  506;  Rumbolz  v.  Bennett,  86 
Mo.  App.  174.  Eng.  —  Stoddart  v. 
Palmer,  3  Barn.  &  Cres.  2,  10  E.  C.  L. 
12,  107  Eng.  Reprint  636;  Purcell  v. 
Macnamara,  9  East  157,  103  Eng.  Re- 
print 533. 

21.  Cal.  —  Gillin  v.  Hopkins,  28  Cal. 
App.  579,  153  Pac.  724.  Ind.  — Chi- 
cago, I.  &  L.  Ry.  Co.  V.  Hostetter,  171 
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defense  to  which  the  proof  is  directed  is  unproved,  not  in  some  particu- 
lar or  particulars,  but  in  its  general  scope  and  meaning.^^ 

(B.)  Must  Mislead  and  Prejudice  Adversary.—  The  variance  to  be  ma- 
terial, must  be  of  such  a  nature  as  to  operate  as  a  surprise  upon  the 
adversary,23  misleading  him  to  his  prejudice  in  maintaining  his  claim 


Ind.  465,  84  N.  E.  534;  Hartwell  Bros. 
V.  Peck  &  Co.,  163  Ind.  357,  71  N.  E. 
958;     Thomas    v.    Dale,    86    Ind.    435; 
Huntington  v.  Mendenhall,  73  Ind.  460; 
Martin  v.  Cauble,  72  Ind.  67;  Perry  v. 
Barnett,     65     Ind.     522;     Boardman    v. 
Griffin,  52  Ind.  101;  Paris  v.  Strong,  51 
Ind.  339;  Jefifersonville,  M.  &  I.  E.  Co. 
V.  Worland,   50   Ind.   339;    Louisville   & 
S.   I.   Traction   Co.   v.   Lottich,   59   Ind. 
App.   426,  1'06  N.  E.   903;   Indianapolis 
Union  Ey.   Co.  v,  Neubaucher,   16  Ind. 
App.   21,   43   N.  E.   576,  44  N.   E.   669; 
Johnson  v.  McNabb,   7  Ind.  App.   393, 
34    N.    E.    667.    la.  — Saatoff   v.   Scott, 
103  Iowa  201,  72  N.  W.  492;  Miller  v. 
Kendig,  55  Iowa  174,  7  N.  W.  500.   Ky. 
Prestonsburg   Coal   Co.    v.   Wallen,    159 
Ky.  369,  167  S.  W.  395;    Fox  v.  Pearcy, 
20    Ky.    L.    Eep.    2031,    50    S.   W.    983. 
Minn.  — Meyer  v.  Saterbak,  128  Minn. 
304,  150  N.   W.  901;  Dennis  v.  Spencer, 
45  Minn.   250,  47   N.    W.   795;    Short  v. 
McEea,   4    Minn.   119.    Mo.  —  Waldhier 
V.  Hannibal  &  St.  J.  E.  Co.,  71  Mo.  514; 
Beck  V.  Ferrara,  19  Mo.  30;  Bigham  v. 
Tinsley,   160  Mo.  App,  605,  140  S.   W. 
1193;    Mekos  v.  Fricke,   159   Mo.   App. 
631,  139   S.  W.  1181;   Eumbolz  v.  Ben- 
nett, 86  Mo.  App.  174;  Casey  v.  Dono- 
van, 65  Mo.  App.  521;  Phleger  v.  Welt- 
ner,  21  Mo.  App.  580.    N.  Y.  —  Eeed  v. 
McConnell,  133  N.  Y.  425,  31  N.  E.  22; 
Place  V.   Minster,  65  N.  Y.  89;    Catlin 
V.   Gunter,  11   N.  Y.  368,  10  How.  Pr. 
315,  62  Am.  Dee.  113;  Butler  v.  Liver- 
more,  52  Barb.  570;  Whitcomb  V.  Hun- 
gerford,    42    Barb.    177;    Hempstead    v. 
New  York  Cent.  E.  Co.,  28  Barb.  485; 
Lynch   v.   Cronk,  91   Misc.   422,   155   N. 
Y.   Supp.   271.    N.   C  — Talley  v.   Har- 
riss    Granite    Quarries    Co.,    174    N     C. 
445,  93  S.'E.  995;  Wills  v.  Fisher,  112 
N.  C.  529,  17  S.  E.  73;  Willis  v.  Branch, 
94    N.    C.    142.     N.    D.  — HaUoran    v. 
Holmes,  13  N.  D.  411,  101   N.   W.  310. 
Ohio.  —  Gaines     v.     Union     Transp.     & 
Ins.   Co.,   28   Ohio   St.   418;    Hoffman  v. 
Gordon   &   Bro.,  15   Ohio  St.  211.    Ore. 
Stokes  V.  Brown,  20  Ore.  530,  26  Pae. 
561 ;  Thompson  v.  Eathbun,  18  Ore.  202, 
22   Pac.   837.    Utah.  —  Bullion,   Beck   & 
C.   Min.   Co.   V.   Eureka   Hill   Min.   Co., 
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5  Utah  3,  11  Pac.  515.  Wash.  — Dud- 
ley V.  Duval,  29  Wash.  528,  70  Pae.  68; 
Olson  V.  Snake  Eiver  Val.  E.  Co.,  22 
Wash.  139,  60  Pac.  156;  Silsby  v.  Al- 
dridge,  1  Wash.  117,  23  Pac.  836.  Wyo. 
Kuhn  V.  McKay,  7  Wyo.  42,  49  Pac. 
473,  51  Pac.  205. 

[a]  "No  variance  is  fatal  under 
our  code,  unless  it  amounts  to  a  fail- 
ure of  proof."  Casey  v.  Donovan,  65 
Mo.  App.  521. 

22.  Nelson  v.  Dowgiallo,  73  Ore. 
342,  143  Pac.   924,  1199. 

[a]  Variance  as  to  Description  of 
Premises  in  Lease.  —  "The  lease  of- 
fered in  evidence  is  the  same  in  terms 
as  the  one  the  legal  effect  of  which  is 
stated  in  the  complaint;  the  only  dif- 
ference being  in  respect  to  the  descrip- 
tion^ of  the  property  leased.  In  our 
opinion  this  is  a  variance  in  some  par- 
ticulars only,  and  not  in  the  entire 
scope  and  meaning  of  the  pleading.  The 
foundation  of  the  action  is  the  breach 
of  the  covenant  to  pay  rent,  and  it  is 
a  matter  of  small  consequence  that  the 
description  in  the  declaration  varies 
from  that  contained  in  the  lease,  so 
long  as  it  appears  that  defendant  made 
no  showing  that  he  was  misled  by  rea- 
son of  the  variance."  Nelson  v.  Dow- 
giallo,  73  Ore.  342,  143  Pac.  924,  1199. 

[b]  In  an  action  brought  to  estab- 
lish plaintiff's  ownership  of  land,  and 
to  prevent  a  conveyance  thereof  by  a 
defendant  apparently  clothed  with  an 
absolute  title,  which  the  complaint  al- 
leges the  defendant  holds  as  security 
only  for  a  debt,  proof  that  the  defend- 
ant's apparent  title  is  a  mere  passive 
trust  is  not  such  a  variance  as  to  con- 
stitute a  failure  of  proof.  Halloran  v. 
Holmes,  13  N.  D.  411,  101  N.  W.  310. 

[c]  Evidence  of  a  wholly  different 
consideration  than  that  alleged,  is 
deemed  a  failure  of  proof.  Gillin  v. 
Hopkins,  28  Cal.  App.  579,  153  Pac. 
724. 

23.  U.  S.  —  Hoge  v.  Magnes,  85  Fed. 
355,  29  C.  C.  A.  564.  Cal.  —  Lyles  v. 
Perrin,  134  Cal.  417,  66  Pac.  472;  Fitz- 
gerald V.  Southern  Pac.  Co.,  36  Cal. 
App.    660,    173   Pac.   91.    Colo.  — Web- 
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or  defense  upon  the  merits.-*    An  adversary  who  is  not  thus  misled  to 


ster  V.  Heginbotham,  23  Colo.  App.  229, 
238,  129  Pae.  569.  D.  C— Washing- 
ton &  G.  E.  Co.  V.  Grant,  11  App.  Cas. 
107.  Idaho.  —  Lewis  v.  Utah  Const. 
Co.,  10  Idaho  214,  77  Pac.  336.  la. 
Iowa  V.  Huston,  39  Iowa  323.  La. 
Parish  Board  of  School  Directors  f. 
Alexander,  125  La.  808,  51  So.  906. 
Minn.  —  Dennis  i'.  Spencer,  45  Minn. 
250,  47  N.  W.  795.  Mo.  —  National 
Live  Stock  Com.  Co.  v.  Donohoe  (Mo. 
App.),  2r0  S.  W.  929;  Hibner  v.  Short 
(Mo.  App.),  189  S.  W.  583;  First  Nat. 
Bank  v.  Stam,  186  Mo.  App.  439,  171 
S.  W.  567;  Clark  v.  Clark,  59  Mo.  App. 
532;  Wesby  v.  Bowers,  58  Mo.  App. 
419.  N.  Y.  — Boynton  v.  Bovnton,  43 
How.  Pr.  380;  Rich  i\  Rich,  16  Wend. 
663;  Trowbridge  V.  Didier,  4  Duer  448. 
Wash.  —  Dudley  v.  Duval,  29  Wash. 
528,  70  Pac.  68. 

[a]  Variance  as  to  Right  to  Sus- 
pend Mining  Operations.  —  Plaintiff 
suing  for  breach  of  a  mining  contract 
alleged  that  the  contract  gave  him  an 
unqualified  right  to  mine  coal  in  a 
specified  territory.  The  evidence  es- 
tablished a  right  in  the  defendant  un- 
der the  contract  to  suspend  the  mining 
in  the  absence  of  orders  for  coal.  The 
variance  was  held  material.  Pratt 
Consol.  Coal  Co.  v.  Short,  191  Ala.  378, 
68  So.  63. 

[b]  Money  Alleged,  Note  Proved. 
"It  cannot,  certainly,  be  claimed  that 
a  complaint  that  a  plaintiff  had  deliv- 
ered to  a  defendant  a  certain  amount 
of  money  would  apprise  the  defendant 
of  the  fact  that  plaintiff  bases  his 
claim  upon  the  fact  that  he  had  deliv- 
ered to  the  defendant  certain  property, 
and  that  thereafter  this  property  had 
been  converted  into  money."  Bottom 
V.  Barton,  12  Colo.  App.  53,  54  Pac. 
1031. 

24.  U.  S.  —  Liverpool  &  L.  &  G.  Ins. 
Co.  V.  Gunther,  116  U.  S.  113,  6  Sup.  | 
Ct.  306,  29  L.  ed.  575;  Waters  f.  Guile, 
234  Fed.  532,  148  C.  C.  A.  298;  Erie  R. 
Co.  V.  Kennedy,  191  Fed.  332,  112  C. 
C.  A.  76.  Ark.  —  Molen  v.  Orr,  44  Ark. 
486.  CaL  — Lyles  v.  Perrin,  134  Cal. 
417,  66  Pae.  472;  Moore  v.  Douglas, 
132  Cal.  399,  64  Pac.  705;  Herman  v. 
Hecht,  116  Cal.  553.  48  Pac.  611;  Cock- 
ins  v.  Cook,  108  Cal.  xvii,  41  Pac.  406; 
Peters  v.  Foss,  20  Cal.  586;  Fitzgerald 
V.  Southern  Pac.  Co.,  36  Cal.  App.  660, 


173  Pac.  91;  Culver  v.  Newhart,  IS  Cal. 
App."  614,  123  Pae.  975;  Ostrom  v. 
Woodbury,  18  Cal.  App.  142,  122  Pac. 
825.  Colo.  —  Webster  v.  Heginbotham, 
23  Colo.  App.  229,  238,  129  Pac.  569; 
Denver  City  Tramway  Co.  v.  Gawley, 
23  Colo.  App.  332,  129  Pac.  258;  Bot- 
tom V.  Barton,  12  Colo.  App.  53,  54  Pac, 
1031;  Rio  Grande  W,  R.  Co.  f.  Ruben- 
stein,    5    Colo.    App.    121,    38    Pac.    76. 

D.  C.  —  Washington  &  G.  R.  Co.  v. 
Grant,  11  App.  Cas.  107.  Idaho. 
Lewis  V.  Utah  Const.  Co.,  10  Idaho  214, 
77  Pae.  336.  Ind.  —  Huev  Co.  f.  John- 
ston, 164  Ind.  489,  73  N.  E.  996;  Jen- 
ney  Elec.  Co.  v.  Branham,  145  Ind.  314, 
41  N.  E.  448,  33  L.  R.  A.  395;  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  f.  Shanks, 
132  Ind.  395,  31  N.  E.  1111;  Reddick 
V.  Keesling,  129  Ind.  128,  28  N.  E.  316; 
Ashton  V.  Shepherd,  120  Ind,  69,  22  N, 

E.  98;  Louisville  &  N.  R.  Co.  v.  Holler- 
bach,  105  Ind.  137,  5  N,  E.  28;  Durham 
r.  Fechheimer,  67  Ind.  35;  Farley  v. 
Eller,  29  Ind.  322;  Hawkins  v.  Thomp- 
son (Ind.  App.),  122  N.  E.  431;  Grotiua 
r.  Ross,  24  Ind.  App.  543,  57  N.  E.  46; 
Cummings  v.  Girton,  19  Ind.  App.  248, 
49  N.  E,  360.  In.  — Mudge  v.  Railway 
Mail  Equipment  Co.,  167  Iowa  656,  149 
X.  W.  867;  Eobbins  V.  Diggins,  78  Iowa 
521,  43  N.  W.  306;  Jenkins  v.  Barrows, 
73  Iowa  438,  35  N.  W.  510.  Kan, 
O'Harro  f,  Akey,  98  Kan,  511,  158  Pac. 
854;  Danielson  v.  Scott,  88  Kan.  789, 
129  Pae.  119^;  People's  Nat.  Bank  v. 
Myers,  65  Kan.  122,  69  Pac.  164.  Ky. 
Merritt  V.  Cravens,  168  Ky,  155,  181 
S.  W.  970,  L.  R.  A.  1917F,  935;  Fox  v. 
Pearcy,  20  Ky.  L.  Rep.  2031,  50  S.  W, 
983;  Dorsev's  Admr.  v.  Swann,  19  Ky. 
L.  Rep.  1387,  43  S.  W.  692.  Minn. 
Gillespie  v.  Duluth,  137  Minn.  454,  163 
N.  W.  779;  Wilcox  Lumb.  Co.  v.  Rit- 
teman,  88  Minn.  18,  92  N.  W,  472. 
Miss.  —  Illinois  Cent.  R.  Co.  v.  Price, 
72  Miss.  862,  18  So.  415.  Mo.  — Evans 
v.  Evans,  52  S.  W.  12;  Salmon  Falls 
Bank  v.  Levser,  116  Mo.  51,  22  S.  W. 
504;  Pleasant  Hill  Bank  r.  Wills,  79 
Mo.  275;  Mever  v.  Chambers,  68  Mo, 
626;  Ely  v.  Porter,  58  Mo.  158;  Turner 
r.  Chillicothe  &  D.  M.  C.  R.  Co.,  51  Mo, 
501;- Fischer  v.  Max,  49  Mo.  404;  Mur- 
phy V.  Wilson,  44  Mo.  313,  100  Am. 
Dee.  290;  Hibner  v.  Short  (Mo.  App.), 
189  S.  W.  583;  First  Nat.  Bank  r.  Stam, 
186  Mo.  App.  439,  171  S.  W.  567;  Seal- 
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his  injury  by  the  variance,*'  and  makes  a  showing  to  that  effect  by  af- 


pino  V.  Smith,  154  Mo.  App.  524,  135 
S.  W,  1000.  Neb.  —  Chicago  House 
Wrecking  Co.  v.  Stewart  Lunib.  Co.,  66 
Neb.  83.5,  92  N.  W.  1009;  Toy  r.  Mc- 
Hugh,  62  Neb.  820,  87  N.  W.  1059.  N. 
J.  —  Hallock  V.  Commercial  Ins.  Co.,  26 
N.  J.  L.  268.  N.  Y.  — Baily  v.  Horn- 
thai,  154  N.  Y.  648,  49  N.  E.  56,  61 
Am.  St.  Eep.  645;  Place  v.  Minster, 
65  N.  Y.  89;  Catlin  v.  Gunter,  11  N.  Y. 
368,  10  How.  Pr.  315,  62  Am.  Dec.  113; 
Barrick  v.  Austin,  21  Barb.  241;  Co- 
theal  V.  Talmadge,  1  E.  D.  Smith  573; 
Lvnch  V.  Cronk,  91  Misc.  422,  155  N. 
Y..Supp.  271.  N.  C  — Talley  v.  Har- 
riss  Granite  Quarries  Co.,  174  N.  C. 
445,  93  S.  E.  995;  Coore  V.  Seaboard 
Air  Line  Ry.  Co.,  152  N.  C.  702,  68  S. 
E.  210;  Mode  v.  Penland,  93  N.  C.  292; 
Lawrence  v.  Hester,  93  N.  C.  79.  N.  D. 
Rickel  V.  Sherman,  34  N.  D.  298,  158 
N.  W.  266;  Robertson  v.  Moses,  15  N. 
D.  351,  108  N.  W.  788;  Halloran  v. 
Holmes,  13  N.  D.  411,  101  N.  W.  310. 
Ohio.  —  Ralston  f.  Kohl's  Admr.,  30 
Ohio  St.  92;  Hoffman  v.  Gordon  &  Bro., 
15  Ohio  St.  211.  Okla.  —  Chicago,  R.  I. 
&  P.  Ry.  Co.  V.  Bankers'  Nat.  Bank, 
32  Okla.  290,  122  Pac.  499;  Patterson 
V.  Missouri,  K.  &  T.  Ry.  Co.,  24  Okla. 
747,  104  Pac.  31.  Ore.  —  Bickel  v.  Wes- 
Binger,  58  Ore.  98,  113  Pac.  34;  Stokes 
V.  Brown,  20  Ore.  530,  26  Pac.  561; 
Dodd  &  Co.  t\  Denny,  6  Ore.  156.  Pa. 
Tarentum  Lumb.  Co.  v.  Marvin,  61  Pa. 
Super.  294;  Clymer- Jones  Lith.  Co.  V. 
United  States,  etc.  Co.,  48  Pa.  Super. 
636;  Walter  v.  Transue,  22  Pa.  Super. 
617.  S.  D.  — Woodford  v.  Kelley,  18 
S.  D.  615,  101  N.  W.  1069;  Meldrum  v. 
Kenefick,  15  S.  D.  370,  89  N.  W.  863; 
North  Star  Boot  &  Shoe  Co.  t\  Steb- 
bins,  3  S,  D.  540,  54  N.  W.  593.  Tex. 
Brown  v.  Sullivan,  71  Tex.  470,  10  S. 
W.  288;  Wiebusch  v.  Taylor,  64  Tex. 
53;  McClelland  V.  Smith,  3  Tex.  210. 
Utah.  —  Cu-lmer  v.  Clift,  14  Utah  286, 
47  Pac.  85;  Holman  i*.  Pleasant  Grove 
City,  8  Utah  78,  30  Pac.  72;  Bullion, 
Beck  &  C.  Min.  Co.  v.  Eureka  Hill  Min. 
Co.,  5  Utah  3,  11  Pac.  515,  Wash. 
Lee  Hong  i'.  Schoenwald,  86  Wash. 
326,  150  Pac.  436;  Dudley  v.  Duval,  29 
Wash.  528,  70  Pac.  68;  Olson  v.  Snake 
River  Val.  R.  Co.,  22  Wash.  139,  60 
Pac.  156;  Ritchie  f.  Carpenter,  2  Wash. 
512,  28  Pac.  380,  26  Am.  St.  Rep.  877. 
Wis.  —  McNally  r.  McAndrew,  98  Wis. 
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62,  73  N.  W.  315;  Thayer  r.  Jarvis,  44 
Wis.  388;  Herrick  v.  Graves,  16  Wis. 
157;  Fox  River  Val.  R.  Co.  f.  Shoyer, 
7  Wis.  365. 

[a]  "Of  course,  where  a  defendant 
Is  misled  to  such  an  extent  as  to  be 
unable  to  properly  combat  the  charges 
of  the  plaintiff,  a  variance  between  the 
proof  and  the  pleadings  is  fatal  to 
plaintiff's  right  to  recover."  Gallwey 
V.  Castelhun,  35  Cal.  App.  589,  170  Pac. 
657. 

25.  U.  S.  —  Grayson  v.  Lynch,  163 
U.  S.  468,  16  Sup.  Ct.  1064,  41  L.  ed. 
230;  Nash  v.  Towne,  5  Wall.  689,  18  L. 
ed.  527;  Robbins  v.  Chicago,  4  Wall. 
657,  18  L.  ed.  427.  Ark.  — Molen  v. 
Orr,  44  Ark.  486.  Cal.  —  Foster  v.  Carr, 
135  Cal.  83,  67  Pac.  43;  Moore  v.  Doug- 
las, 132  Cal.  399,  64  Pac.  705;  Duke  v. 
Huntington,  130  Cal.  272,  62  Pac.  510; 
Cockins  v.  Cook,  108  Cal.  xvii,  41  Pac. 
406;  Hitchcock  f.  McElrath,  72  Cal. 
565,  14  Pac.  305;  Fitzgerald  v.  South- 
ern Pac.  Co.,  36  Cal.  App.  660,  173  Pac. 
91;  Gallwey  v.  Castelhun,  35  Cal,  App. 
589,  170  Pac.  657.  Colo.  — Denver  City 
Tramway  Co.  v.  Gawley,  23  Colo.  App. 
332,  129  Pac.  258;  Bottom  v.  Barton, 
12  Colo.  App.  53,  54  Pac.  1031;  Rio 
Grande  W.  R.  Co,  v.  Rubenstein,  5  Colo. 
App.  121,  38  Pac.  76.  D.  C  — Wash- 
ington &  G.  R.  Co.  V.  Grant,  11  App. 
Cas.  107.  Ind.  —  Louisville  &  N.  R.  Co. 
V.  Hollerbach,  105  Ind.  137,  5  N.  E. 
28;  Hedrick  v.  D.  M.  Osborne  &  Co., 
99  Ind.  143;  Lucas  f.  Smith,  42  Ind. 
103;  Louisville  &  S.  I.  Traction  Co.  v. 
Lottich,  59  Ind.  App.  426,  106  N.  E. 
903;  Consolidated  Stone  Co.  i'.  Wil- 
liams, 26  Ind.  App.  131,  57  N.  E.  558, 
84  Am.  St.  Rep.  278.  la.  —  Mudge  v. 
Railway  Mail  Equipment  Co.,  167  Iowa 
656,  149  N.  W.  867;  Robbins  v.  Dig- 
gins,  78  Iowa  521,  43  N.  W.  306.  Kan. 
O'Harro  v.  Akey,  98  Kan.  511,  158  Pac. 
854;  First  Nat.  Bank  v.  Montgomery 
County  Nat.  Bank,  64  Kan.  134,  67  Pac. 
458;  Crane  v.  Ring,  48  Kan.  61,  29  Pac. 
696.  Ky.  —  Merritt  v.  Cravens,  168  Ky. 
155,  181  S.  W.  970,  L.  R.  A.  1917F,  935; 
Chesapeake  &  O.  Rv.  Co.  v.  Jesse,  159 
Ky.  450,  167  S.  W.  407;  Grinstead'a 
Admx.  f.  Phoenix  Nat.  Bank,  19  Ky.  L. 
Rep.  1914,  44  S,  W.  952.  Mass.  — But- 
terworth  v.  Western  Assur.  Co.,  132 
]\Iass.  489.  Mich.  —  O'Neil  v.  Newman, 
132   Mich.  489,   93   N.   W.   1064;   Barn- 
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fidavit,  or  otherwise,^^  is  not,  unless  the  variance  amounts  to  a  failure 
of  proof,  in  position  to  predicate  error  thereon." 

(C.)  Test  of  Formee  Adjudication. —  It  cannot  be  said  that  a  material 
variance  exists  where  the  evidence  so  sustains  the  case  made  by  the 
pleadings  that  another  action  could  not  be  maintained  on  the  same 
evidence  offered  in  support  of  the  pleadings  therein.^' 


hard  v.  White  Cloud,  108  Mich.  508,  66 
N.  W.  387;  Mason  v.  School  Dist.  No. 
1,  34  Mich.  228;  Lothrop  v.  South- 
worth,  5  Mich.  436.  Minn.  —  Gillespie 
V.  Duluth,  137  Minn.  454,  163  N.  W. 
779.  Mo.  —  Fischer  v.  Max,  49  Mo.  404; 
Toppass  V.  Kellogg  Syrup  Mfg.  Co., 
74  Mo.  App.  402;  James  f.  Hicks,  58 
Mo.  App.  521.  Neb.  —  Kopplekom  v. 
Huffman,  12  Neb.  95,  10  N.  W.  577. 
N.  J.  —  Hallock  V.  Commercial  Ins. 
Co.,  26  N.  J.  L.  268;  Bunting  v.  Allen, 
18  N.  J.  L.  299.  N.  Y.  —  Catlin  v.  Gun- 
ter,  11  N.  Y.  368,  10  How.  Pr.  315,  62 
Am.  Dec.  113;  Bovnton  f.  Boynton,  43 
How.  Pr.  380.  Wash.  —  Irby  v.  Phil- 
lips, 40  Wash.  618,  82  Pac.  931;  Ster- 
rett  V.  Northport  Min.  &  Smelt.  Co.,  30 
Wash.  164,  70  Pac.  266;  Olson  v.  Snake 
River  Yal.  E.  Co.,  22  Wash.  139,  60  Pac. 
156.  Wis.  — McNally  v.  McAndrew,  98 
Wis.  62,  73  N.  W.  315;  Engel  r.  Hardt, 
56  Wis.  456,  14  N.  W.  625;  Delaplaine 
f.  Turnley,  44  Wis.  31;  Harper  v.  Mil- 
waukee, 30    Wis.   365. 

[a]  In  a  suit  to  foreclose  a  tax  lien 
plaintiff  alleged  that  the  entire  quar- 
ter section  was  sold  in  one  body,  and 
the  evidence  showed  that  the  land  was 
not  sold  in  one  body,  but  that  each  of 
its  constituent  40 's  was  separately  as- 
sessed, taxed  and  sold.  The  variance 
was  disregarded  on  appeal.  Toy  v.  Mc- 
Hugh,  62  Neb.  820,  87  N.  W.  1059. 

[b]  "Where  the  ultimate  facts 
which  warrant  a  judgment  for  the 
plaintiff  have  been  clearly  alleged  in 
the  complaint,  and  the  issue  thus  ten- 
dered has  been  fairly  tried  upon  the 
merits,  a  variance  between  the  evi- 
dential facts  set  forth  in  the  pleading 
and  those  established  by  the  proof, 
which  has  not  misled  or  surprised  the 
defendant,  is  not  fatal  to  the  verdict 
or  judgment."  Salt  Lake  City  v. 
Smith,  104  Fed.  457,  467,  43  C.  C.  A. 
637. 

[c]  Nature  of  the  Item  of  Charge 
Shown  by  Bill  of  Particulars.  —  Plain- 
tiff alleged  in  one  count  of  his  com- 
plaint a  claim  for  "money  advanced" 
and   "money   loaned"   by   him   to    the 


defendant.  A  bill  of  particulars  fur- 
nished the  defendant  showed  that  one 
of  the  items  was  a  charge  against  the 
defendant  for  services  rendered.  Proof 
of  such  charge  for  services  was  held 
not  to  constitute  a  material  variance. 
Gallwey  v.  Castelhun,  35  Cal.  App.  5S9, 
170   Pac.   657. 

[d]  Variance  as  to  Number  of 
Shares  of  Stock  To  Be  Paid.  —  Proof 
that  defendant  agreed  to  give  plaintiff 
400,000  shares  of  stock  provided  plain- 
tiff procured  the  adoption  by  the  gov- 
ernment of  a  certain  mail  device  with- 
in six  months,  is  not  materially  variant 
from  an  allegation  that  defendant 
agreed  to  issue  to  plaintiff  350,000 
shares  of  stock  in  case  the  device  was 
adopted  within  two  years  where  it  is 
not  shown  that  defendant  wag  preju- 
diced. Mudge  V.  Railway  Mail  Equip- 
ment Co.,  167  Iowa  656,  149  N.  W.  867. 

[e]  Error  as  to  Date  of  Acts  Com- 
plained of.  —  A  petition  for  alienation 
of  affections  stated  that  the  acts  com- 
plained of  occurred  in  1910  whereas 
the  evidence  established  the  fact  that 
they  occurred  in  1913.  The  variance 
was  considered  immaterial,  it  being  a 
mere  typographical  error  and  it  fur- 
ther appearing  from  a  deposition  given 
by  the  defendant  before  the  trial  that 
he  knew  that  the  acts  occurred  in  1913. 
Merritt  v.  Cravens,  168  Kv.  155,  181 
S.  W.  970,  L.  R.  A.  1917F,  935. 

[f]  "To  deny  a  recovery  because 
the  evidence  shows  an  express  agree- 
ment for  the  same  compensation 
claimed  to  be  the  reasonable  value 
seems  an  absurdity,  and  we  unhesitat- 
ingly say  that  this  is  no  longer  the  law 
in  this  state,  if  it  ever  has  been.  We 
adopt  the  rule  that,  under  a  complaint 
declaring  on  a  quantum  meruit  count, 
plaintiff  may  prove  and  recover  on  an 
express  contract,  unless  the  variance 
in  the  particular  case  misleads  defend- 
ant to  his  prejudice."  Meyer  f.  Sater- 
bak,  128  Minn.  304,  150  N.  W.  901. 

26.  See  infra,  III,  C,  2,  b,  (III). 

27.  See  infra,  III,  C,  8,  a. 

28.  Ala.  —  Atlantic    Coast    Line    E. 
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(D.)  Immaterial  A\terments. —  (1.)  Variance  as  to,  Not  Fatal.—  T  h  e  re- 
quirement that  the  allegations  and  proof  must  correspond  has  reference 
to  the  essential  elements  of  the  claim  or  defense,^^  and  does  not  extend 
to  immaterial  matters.  A  variance  as  to  these  is  not  fatal.^° 


Co.  V.  Dahlberg  Brokerage  Co.,  170  Ala. 
617,  54  So.  168.  Conn.  —  Shepard  v. 
New  Haven  &  N.  Co.,  45  Conn.  54; 
Brewster  v.  Dana,  1  Root  266.  111. 
Frazer  v.  Smith,  60  111.  145.  Ky. 
Faris  v.  Lewis,  2  B.  Mon.  375. 

29.  See  supra,  III,  C,  2,  b,  (II),  (A). 

30.  XJ.  S.  —  Donati  v.  Cleveland 
Grain  Co.,  221  Fed.  168,  137  C.  C.  A. 
68  J  City  of  St.  Charles  v.  Stookey,  154 
Fed.  772,  85  C.  C.  A.  494;  Hoge  v.  Mag- 
nes,  85  Fed.  355,  29  C.  C.  A.  564.  Ala. 
Blue  V.  American  Soda  Fountain  Co., 
150  Ala.  165,  43  So.  709;  Southern  Ry. 
Co.  V.  Taylor,  148  Ala.  52,  42  So.  625; 
Central  of  Georgia  Ry.  Co.  v.  Thomas, 
1  Ala.  App.  267,  55  So.  443.  Cal.  — Fos- 
ter V.  Carr,  135  Cal.  83,  67  Pac.  43;  Pat- 
terson V.  Keystone  M.  Co.,  30  Cal.  360. 
Conn.  —  Adams  v.  Way,  32  Conn.  160; 
Pratt  V.  Humphrey,  22  Conn.  317.  Del. 
Mills  V.  Wilmington  City  Ry.  Co.,  1 
Marv.  269,  40  Atl.  1114.  D.  C—  Wash- 
ington R.  &  E.  Co.  V.  Washington  Ter- 
minal Co.,  44  App.  Cas.  470;  Washing- 
ton &  G.  R.  Co.  V.  Grant,  11  App.  Cas. 
107.  Ga.  —  Simmons  v.  State,  4  Ga. 
465.  111.* — Jones  V.  Sanitary  Dist.  of 
Chicago,  264  111.  98,  106  N.  E.  473;  Al- 
drich  V.  Illinois  Cent.  R.  Co.,  241  111. 
402,  89  N.  E.  702,  132  Am.  St.  Rep. 
220;  Chicago  &  A.  R.  Co.  v.  Wise,  206 
111.  453,  69  N.  E.  500;  Chicago  West 
Div.  R.  Co.  v.  Mills,  105  111.  63;  Penn- 
sylvania Co.  V.  Conlan,  101  111.  93;  Now- 
lin  V.  Bloom,  1  111.  138;  Martin  v.  Chi- 
cago, D.  &  G.  B.  Transit  Co.,  194  111. 
App.  480.  Ind.  —  Overton  v.  Rogers,  99 
Ind.  595;  Hedrick  v.  D.  M.  Osborne  & 
Co.,  99  Ind.  143;  Monongahela  River 
Consol.  Coal  &  Coke  Co.  v.  Hardsaw 
(Ind.  App.),  79  N.  E.  1062;  Indianap- 
olis Union  Ry.  Co.  v.  Neubaucher,  16 
Ind.  App.  21,  43  N.  E.  576,  44  N.  E. 
669.  la.  —  Watson  v.  Mississippi  River 
Power  Co.,  174  Iowa  23,  156  N.  W.  188, 
L.  R.  A.  1916D,  101.  Kan.  —  People 'a 
Nat.  Bank  v.  Myers,  65  Kan.  122,  69 
Pac.  164;  First  Nat,  Bank  v.  Montgom- 
ery County  Nat.  Bank,  64  Kan.  134,  67 
Pac.  458.  Ky.  —  Grinstead's  Admx.  v. 
Phoenix  Nat.  Bank,  19  Kv.  L.  Rep. 
1914,  44  S.  W.  952.  Mass.  —  Cunning- 
ham V.  Kimball,  7  Mass.  65;  Little  f. 
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Blunt,  16  Pick.  359;  Hastings  v.  Lov- 
ering,  2  Pick.  214,  13  Am.  Dec.  420. 
Me.  —  Maxwell  v.  Maxwell,  31  Me.  184, 
50  Am.  Dec.  657.  Mich.  —  Malkowski 
V.  Olfs,  161  Mich.  303,  126  N.  W.  199; 
Angell  V.  Loomis,  97  Mich.  5,  55  N.  W. 
1008;  Lothrop  f.  Southworth,  5  Mich. 
436.  Minn.  —  Wilcox  Lumb.  Co.  v.  Rit- 
teman,  88  Minn.  18,  92  N.  W.  472.  Mo. 
McQueen  v.  Farrow,  4  Mo.  212;  Martin 
V.  Miller,  3  Mo.  135;  Hutchison  v.  Pat- 
rick, 3  Mo.  65;  Toppass  v.  Kellogg 
Syrup  Mfg.  Co.,  74  Mo.  App.  402.  Neb. 
Chicago  House  Wrecking  Co.  v.  Stew- 
art Lumb.  Co.,  66  Neb.  835,  92  N.  W. 
1009.  Nev.  — Frevert  v.  Swift,  19  Nev. 
400,  13  Pac.  6;  James  v.  Goodenough, 
7  Nev,  324.  N.  M.  — Goesling  v.  Gross, 
Kelly  &  Co.,  15  N.  M.  721,  113  Pac. 
608.  N.  Y.  — Lynch  v.  Cronk,  91  Misc. 
422,  155  N.  Y,  Supp.  271;  Lyons  v. 
Miller,  10  Misc.  653,  31  N.  Y.  Supp. 
795.  N.  D.  —  Robertson  v.  Moses,  15 
N.  D.  351,  108  N.  W.  788.  Ohio. 
Gaines  v.  Union  Transp.  &  Ins.  Co.,  28 
Ohio  St.  418.  Pa.  —  Stegmaier  v.  Key- 
stone Coal  Co.,  225  Pa.  221,  74  Atl.  58; 
Gibbs  V.  Cannon,  9  Serg.  &  R.  198,  11 
Am.  Dec.  699.  S.  C.  —  Lancaster  v.  Co- 
lumbia, 104  S.  C.  228,  88  S.  E.  463; 
Walker  v.  Briggs,  8  Rich.  L.  440.  S.  D. 
Woodford  v.  Kelley,  18  S.  D.  615,  101 
N.  W.  1069;  Meldrum  v.  Kenefick,  15 
S.  D.  370,  89  N,  W,  863.  Tex.  — First 
Nat.  Bank  v.  Brown,  85  Tex,  80,  23  S. 
W.  862;  Mcllhenny  v.  Planters'  &  Me- 
chanics' Nat.  Bank  (Tex.  Civ,  App.), 
46  S,  W,  282.  Utah.  — Beason  v.  West- 
ern Meat  Co.,  40  Utah  398,  124  Pac. 
335,  Vt.  —  Blaisdell  v.  Davis,  72  Vt. 
295,  48  Atl,  14;  Henry  v.  Tilson,  17  Vt, 
479.  Wash.  —  Meals  v.  De  Soto  Placer 
Min.  Co.,  33  Wash.  302,  74  Pac,  470; 
Olson  V.  Snake  River  Val.  R.  Co.,  22 
Wash.  139,  60  Pac.  156.  W.  Va. 
Knicelev  v.  West  Virginia  M.  R.  Co., 
64  W.  Va.  278,  61  S.  E.  811,  17  L.  R. 
A.  (N.  S.)  370.  Wis.  —  McNally  v.  Mc- 
Andrew,  98  Wis.  62,  73  N.  W,  315. 
Eng.  —  Stoddart  v.  Palmer,  3  Barn.  & 
Cres.  2,  10  E..  C.  L.  12,  107  Eng.  Re- 
print 636;  Purcell  v.  Macnamara,  9 
East  157,  103  Eng.  Reprint  533. 

[a]    TsrpograpMcal  errors  which  do 
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(2.)  Surplusage.  —  A  party  may  set  forth  more  facts  than  are  essential 
to  constitute  his  claim  or  defense  in  which  case  he  need,  as  a  rnle,  prove 
the  substance  of  only  so  many  of  them  as  are  essential  to  support  a 
recovery,^^  for  a  material  variance  does  not  arise  from  a  failure  of  the 
proof  to  correspond  to  and  support  allegations^'  which  constitute  mere 


not  operate  to  mislead  the  adversary 
are  not  material.  Merritt  v.  Cravens, 
168  Ky.  155,  181  S.  W.  970,  L.  E.  A. 
1917F,   935. 

[b]  Wnfully.— (1)  Failure  to 
prove  that  the  act  was  wilfully  done, 
as  alleged,  is  not  fatal  where  such  al- 
legation is  immaterial.  Guianios  v.  Be 
Camp  Coal  Min.  Co.,  242  111.  278,  89 
N.  E.  1O03,  (2)  Such  allegation  is  re- 
garded as  immaterial  where  no  puni- 
tive damages  are  sought.  Thoele  v. 
Marvin  Planing  Mill  Co.,  165  Mo,  App. 
707,   148   S.  W.   413. 

[c]  Purpose  of  Contract.  —  Where 
plaintiff,  in  an  action  in  assumpsit  for 
breach  of  a  contract  to  purchase  corn, 
alleged  the  contract  and  made  an  aver- 
ment also  as  to  his  having  purchased 
the  corn  with  which  to  fulfill  his  con- 
tract with  defendant,  such  latter  alle- 
gation was  immaterial  and  a  variance 
in  the  proof  with  respect  to  it  was  not 
fatal.  Donati  v.  Cleveland  Grain  Co., 
221  Fed.  168,  137  C.  C.  A.  68. 

31.  Ala.  —  Penry  v.  Dozier,  161  Ala. 
292,  49  So.  909.  Ind.  —  Terre  Haut©  & 
I.  R.  Co.  V.  McCorkle,  104  Ind.  613,  40 
N.  E.  62;  Long  v.  Doxey,  50  Ind.  385; 
Grotius  V.  Eoss,  24  Ind.  App.  543,  57  N. 
E.  46.  la.  —  Luttermann  f.  Eomey,  143 
Iowa  233,  121  N.  "W.  1040.  Mas*. 
Cavanagh  r.  Tyson,  Weare  &  Marshall 
Co.,  227  Mass.  437,  116  N.  E.  818. 
Mich.  —  Malkowski  v.  Olfs,  161  Mich. 
303,  126  N.  W.  199.  Mo.  — Dalton  v. 
St.  Louis,  L  M.  &  S.  Ev.  Co.,  187  Mo. 
App.  691,  173  S.  W.  77;  French  v.  Cen- 
ter Creek  Powder  Mfg.  Co.,  173  Mo. 
App.  220,  158  S.  W.  723.  N.  Y.  — Hen- 
ry  Hall  Sons  Co.  v.  Sundstrom  &  Strat- 
ton  Co.,  138  App.  Div.  548,  123  N.  Y. 
Supp.  390^  N.  C.^ — Pegram  v.  Stoltz, 
67  N.  C.  144.  Pa.  —  Stegmaier  r.  Kev- 
stone  Coal  Co.,  225  Pa.  221,  74  Atl.  58. 
S.  D.  — Bedtkev  v.  Bedtkey,  15  S.  D. 
310,  89  N.  W.  479. 


[a]  In  slander  and  libel  where  all 
the  words  alleged  constitute  one  en- 
tire charge,  they  must  all  be  proved; 
but  it   is  not   necessary   to  prove   the 


whole  of  a  continuous  sentence  as  al- 
leged, provided  the  meaning  of  the 
words  proved  is  not  varied  by  the  omis- 
sion of  the  others.  Schmisseur  v.  Krei- 
lich,  92  111.  347. 

32.     Cal.  —  Pigeon  v.  W.  P.  Fuller  So 
Co.,  156  Cal.  691,  105  Pac.  976;  Patter- 
son   V.   Keystone   M.   Co.,  30    Cal.   360. 
Conn.  —  Adams  v.  Way,  32  Conn.  160; 
Pratt  f.  Humphrey,  22  Conn.  317.    HI. 
Jones  V.  Sanitary  Dist.  of  Chicago,  264 
111.  98,  106  N.  E.  473;   Aldrich  v.  Illi- 
nois Cent.  E.  Co.,  241  111.  402,  89  N.  E. 
702,  132  Am.  St.  Eep.  220;   Chicago  & 
A.  R.  Co.  f.  Heinrich,  157  HI.  388,  41 
N.  E.  860;   Gridley  v.  Bloomington,  68 
111.  47;   Gait  f.  Woliver,  103  HI.  App. 
71.   Ind.  —  Johnson  v.  Murray,  112  Ind. 
154,  13  N.  E.  273,  2  Am.  St.  Eep.  174; 
Overton  v.   Rogers,  99   Ind.   595;    Hig- 
man  v.  Hood,  3  Ind.  App.  456,  29  N.  E. 
1141.    la.  —  Watson  v.  Mississippi  Elv- 
er Power  Co.,  174  Iowa  23,  156  N.  W. 
188,  L.  E.  A.  1916D,  101;  Gilbert  Bros, 
r.    Chicago,   R.   I.   &   P.    Ry-   Co.,    156 
Iowa  440,  136  N.  W.  911.    Me.  — Max- 
well t".   Maxwell,  31   Me.  184,   50   Am. 
Dec.  657.    Mass.  —  Cavanagh  v.  Tyson, 
Weare  &  Marshall  Co.,  227  Mass.  437, 
116  N.  E.  818;  Little  v.  Blunt,  16  Pick. 
359.     Mich.  —  Malkowski   f.    Olfs,    161 
Mich.   303,   126    N.   W.    199;    Angell  v. 
Loomis,  97  Mich.  5,  55  N.  W.  1008;  Lull 
V.  Davis,  1  Mich.   77.    Mo.  — Dalton  v. 
St.  Louis  I.  &  M.  S.  Ey.  Co.,  187  Mo. 
App.  691,  173  S.  W.  77;  Goode  v.  Cen- 
tral Coal  &  Coke  Co.,  179  Mo.  App.  207, 
166  S.  W.  844;  French  V.  Center  Creek 
Powder  Mfg.  Co.,  173  Mo.  App.  220,  158 
S.  W.  1723;    Thoele  f.   Marvin   Planing 
Mill  Co.,  165  Mo.  App.  707,  148  S.  W. 
413.    Ner.- Frevert  v.  Swift,  19  Nev. 
400,  13  Pac.  6;   James  v.  Goodenough, 
7  Nev.  324.    N.  Y.  —  Henry  Hall  Sons 
Co.   V.   Sundstrom   &    Stratton    Co.,   138 
App.   Div.   548,  123    N.   Y.   Supp.   390; 
Lvons  1'.  Miller,  10  Misc.  653,  31  N.  Y. 
Supp.   795;    Elting  v.   Dayton,   63   Hun 
629,     17     N.     Y.     Supp.     849.      N.     O. 
Browning  r.  Berrv,  107   N.   C.   231,  12 
S.    E.    195,    10    L.    E.    A.    726.     Ohio 
Gaines  v.  Union  Transp.  &  Ins.  Co.,  28 
Ohio   St.   418.    Pa.— Gibbs  v.   Cannon, 
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surplusage,  and  which  can  be  rejected  without  impairing  the  claim  or 
defense.^* 

(3.)  Matters  of  Inducement.  —  Failure  of  the  proof  to  substantially  cor- 
respond to  allegations  of  matters  of  inducement  may  result  in  a  mater- 
ial variance,'*  but,  in  general,  matters  thus  alleged  are  not  bo  material 
as  to  require  a  correspondance  in  the  proof.^' 


9  Serg.  &  K.  198,  11  Am.  Dec.  699.  S. 
C.  —  Lancaster  v.  Columbia,  104  S.  C. 
228,  88  S.  E.  463;  Walker  v.  Briggs,  8 
Rich.  L.  440.  Tex.  — First  Nat.  Bank 
V.  Brown,  85  Tex.  80,  23  S.  W.  862  j 
Woolley  V.  Canyon  Exch.  Co.  (Tex.  Civ. 
App.),  159  S.  W.  403;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Becht  (Tex.  Civ.  App.), 
21  S.  W.  971.  Utah.  —  Ternes  v.  Dunn, 
7 -Utah  497,  27  Pac.  692.  Vt.  —  Gates 
V.  Bowker,  18  Vt.  23;  Henry  v.  Tilson, 
17  Vt.  479.  Wash.  —  Tacoma  Mill  Co. 
V.  Perry,  40  Wash.  44,  82  Pac.  140. 

[a]  Mere  evidentiary  matters  need 
not  be  proved  as  alleged.  Woolley  v. 
Canyon  Exch.  Co.  (Tex.  Civ.  App.), 
159  S.  W.  403. 

[b]  Immaterial  Details.  —  Though 
a  complaint  for  injury  from  a  protrud- 
ing root  in  the  street  alleges  that  the 
root  had  a  hole  underneath  in  which 
plaintiff  caught  her  foot,  a  material 
variance  does  not  result  from  failure 
of  the  evidence  to  show  that  there  was 
a  space  or  hole  underneath  the  root. 
Lancaster  v.  Columbia,  104  S.  C.  228, 
88  S.   E.  463. 

[c]  Damages  for  Breach  of  Build- 
ing  Contract.  —  Where  in  a  suit  against 
a  building  contractor  for  breach  of  the 
contract,  an  allegation  of  overpayment 
by  the  plaintiff  to  the  defendant  at  the 
time  of  the  abandonment  of  the  con- 
tract, is  made,  failure  to  prove  it  as 
alleged  does  not  constitute  a  material 
variance,  since  such  allegation  is  im- 
material and  may  be  treated  as  sur- 
plusage. Cavanagh  v.  Tyson,  Weare  & 
Marshall  Co.,  227  Mass.  437,  116  N.  E. 
818. 

33.  U.  S.  — Donati  v.  Cleveland 
Grain  Co.,'  221  Fed.  168,  137  C.  C.  A, 
68.  Conn.  —  Bradley  v.  Reynolds,  61 
Conn.  271,  23  Atl.  928.  111. —  Jones  v. 
Sanitary  Dist.,  265  111.  98,  106  N.  E. 
473.  Miss.  —  Adams  v.  Capital  State 
BanTc,  74  Miss.  307,  20  So.  881.  N.  J. 
Hutchinson  v.  Van  Voorhis,  54  N.  J. 
Eq.  439,  35  Atl,  371.  N.  Y.  — Henry 
Hall  Sons'  Co.  v.  Sundstrom  &  Strat- 
ton  Co.,  138  App.  Div.  548,  123  N.  Y. 
Supp.  390;  Woods  V.  Morrell,  1  Johns. 
Ch.  103. 
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[a]  I  "Wrongful  and  Negligent." 
Where  a  good  cause  of  action  under 
the  statute  is  stated  without  the  use 
of  the  words  "wrongful  and  negli- 
gent," a  failure  to  prove  that  the  acts 
were  wrongfully  and  negligently  per- 
formed does  not  constitute  a  variance. 
Jones  V.  Sanitary  Dist.,  265  111.  98,  106 
N.  E.  473. 

34.  Ga.  — Planters'  &  Miners'  Bank 
V.  Neel,  74  Ga.  576.  111.  — Wabash 
Western  R.  Co.  v.  Friedman,  146  111. 
583,  30  N.  E.  353,  34  N.  E.  1111.  Vt. 
Lincoln  V.  Thrall,  34  Vt.  110.  Eng. 
Hoar  V.  Mill,  4  Maule  &  S.  470,  105 
Eng.  Reprint  907;  Savage  v.  Smith,  2 
W.  Bl.   1101,  96  Eng.  Reprint   650. 

See  12  Standard  Proc.  724. 

35.  Conn,  —  Swan  v.  Bridgeport,  70 
Conn.  143,  39  Atl.  110.  111.  — Phelan  v. 
Andrews,  52  111.  486.  Mass.  —  Packard 
V.  Pratt,  115  Mass.  405;  Cunningham 
V.  Kimball,  7  Mass.  65.  Mo.  —  Clements 
V.  Maloney,  55  Mo.  352;  Beardslee  c. 
Steinmesch,  38  Mo.  168.  N.  Y.  —  Mills 
t'.  McCoy,  4  Cow.  406;  Bissell  v.  Kip, 
5  Johns.  89i.  Ore.  —  Bickel  v.  Wes- 
singer,  58  Ore.  98,  113  Pac.  34.  Pa. 
Repsher  v.  Shane,  3  Yeates  575.  S.  C. 
Hamilton  v.  Langley,  1  McMull.  498. 
Tenn.  —  Smith  v.  Eubanks,  9  Yerg.  20. 
Vt.  —  Cross  V.  Richardson,  30  Vt.  641. 
Wis.  —  Mann  v.  Aetna  Ins,  Co.,  40  Wis. 
549. 

[a]  Where  the  gist  of  the  action  la 
fraud  of  the  defendant  in  indorsing 
and  delivering  to  the  plaintiff  a  forged 
note  in  satisfaction  of  a  valid  claim 
which  the  plaintiff  held  against  the 
defendant  and  which  is  evidenced  by 
the  note  set  forth  in  the  complaint,  it 
is  immaterial  whether  that  claim  was 
for  money  loaned  or  for  a  sum  due 
upon  notes  which  the  defendant  had 
made  or  indorsed.  And  an  averment 
that  the  defendant  had  obtained  a  loan 
of  the  plaintiff  is  matter  of  induce- 
ment which  need  not  be  strictly  proved. 
Swan  t;.  Bridgeport,  70  Conn.  143,  39 
Atl.  110. 

[b]  Judgment  as  Matter  of  Induce- 
ment. —  Where  a  judgment  is  men- 
tioned as  matter  of  inducement  to  the 
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(4.)  SciUcet  and  Videlicet.  —  Words  placed  under  a  videlicet  or  scilicet 
may  be  used  merely  to  qualify,  explain,  limit  or  restrain  what  goes 
before,*^  and  time,  place,  manner  or  number  so  averred  need  not  be 
proved  as  alleged,"  unless  material.  If  they  are  essential  to  the  dec- 
laration and  of  a  nature  to  be  traversed  they  must  be  proved  notwith- 
standing they  are  set  out  under  a  videlicet  or  scilicet.^^ 


subject  matter  of  the  suit  a  variance 
as  to  the  time  of  its  rendition  is  not 
material.  Stoddart  v.  Palmer,  3  Barn. 
&  Cres.  2,  10  E.  C.  L.  12,  107  Eng.  Ee- 
priiit  636;  Purcell  v.  Macnamara,  9 
East  157,  T03  Eng.  Keprint  533. 

36.  See  the  title  "Scilicet." 

37.  U.  S.  —  St.  Charles  v.  Stookey, 
154  Fed.  772,  85  C."C.  A.  494.  Ala. 
Williams  V.  Shows,  187  Ala.  132,  65  So. 
839;  Pollack  r.  Gunter,  162  Ala.  317, 
50  So.  155;  Alexander  f.  Woodmen  of 
the  World,  161  Ala.  561,  49  So.  883; 
Pharr  v.  Bachelor,  3  Ala.  237;  Kilgore 
&  Son  v.  Shannon  &  Co.,  6  Ala.  App. 
537,  60  So.  520;  Central  of  Georgia  K. 
Co.  V.  Thomas,  1  Ala.  App.  267,  55  So. 
443.  111.  —  Collins  v.  Sanitary  Dist., 
270  111.  108,  110  N.  E.  318;  Eose  f.  Mu- 
tual Life  Ins.  Co.,  240  111.  45,  88  N.  E. 
204;  French  r.  Hardin  County  Canning 
Co.,  168  111.  135,  48  N.  E.  64;  Prescott 
V.  Guvler,  32  111.  312;  Martin  r.  Chi- 
cago, "d.  &  G.  B.  Transit  Co.,  194  111. 
App.  480;  Schiller  v.  Madden,  190  111. 
App.  624;  Pumphrey  v.  Giggey,  150  111. 
App.  473;  Chicago  Terminal  Transfer 
Co.  v.  Young,  118  111.  App.  226;  Gait 
f.  Woliver,  103  111.  App.  71.  Mass. 
Paine  v.  Fox,  16  Mass.  129;  Thompson 
f.  Crocker,  9  Pick.  59.  Mich.  —  Loth- 
rop  V.  Southworth,  5  Mich.  436.  Minn. 
State  V.  Heck,  23  Minn.  549.  Miss. 
Sullivan  v.  State,  67  Miss.  346,  7  So, 
275.  N.  J.  —  Eollms  v.  Atlantic  City 
Ey.  Co.,  73  X.  J.  L.  64,  62  Atl.  929.  Va. 
Taylor's  Admr.  v.  Alexandria  Bank,  5 
Leigh  (32  Ya.)  471.  Eng.  — Bynner  V. 
Eussell,  1  Bing.  23,  8  E.  C.  L.  383,  ISO 
Eng.    Eeprint    10. 

[a]  Dimensions  of  a  Machine.  —  A 
discrepancy  between  averments  under 
a  videlicet  as  to  the  size  of  a  corn 
shredder  which  frightened  plaintiff's 
horses,  and  the  proof  as  to  its  size, 
does  not  constitute  a  material  variance, 
Gait  i:  Woliver,  103  111.  App.   71. 

[b]  Immaterial  variance  as  to  place 
of  injury  to  stock,  the  place  being  laid 
under  a  videlicet.  Central  of  Georgia 
Ry.  Co.  V.  Thomas,  1  Ala.  App.  267,  55 
So.  443. 


[c]  Time.  —  Immaterial  variance  as 
to  a  date  alleged  under  a  videlicet. 
Collins  V.  Sanitary  Dist.,  270  111.  108, 
ll'O  N.  E.  318;  Martin  u.  Chicago,  D. 
&  G.  B.  Transit  Co.,  194  111.  App.  480; 
Long  v.  Conklin,  75  111.  32;  Brown  v. 
Berry,  47  111.  175. 

[d]  Where,  in  an  action  for  over- 
flowing plaintiff's  lajid,  the  time  of 
plaintiff's  ownership  and  of  the  griev- 
ances alleged  is  laid  under  a  videlicet, 
plaintiff  is  not  confined  to  a  particular 
date  but  may  prove  the  ownership  of 
the  lands  and  the  commission  of  the 
acts  complained  of  at  any  time  within 
the  period  of  limitations.  Collins  v. 
Sanitary  Dist.,  270  HI.  108,  110  N.  E. 
318. 

38.  Ala.  — United  States  Health  & 
Accident  Ins.  Co.  v.  Savage,  185  Ala. 
232,  64  So.  340.  Fla.  — Dawkms  v. 
Smithwick,  4  Fla.  158.  111.  — Schiller 
V.  Madden,  190  111.  App.  624.  Mass. 
Hastings  v.  Levering,  2  Pick.  214.  Me. 
Foster  v.  Pennington,  32  Me.  178.  Mo. 
Schlatter  v.  Eector's  Admr.,  1  Mo.  286. 
N.  Y.  —  Gleason  v.  McYickar,  7  Cow. 
42.  Vt.  —  Clark  v.  Employers'  Liabil- 
ity Assur.  Co.,  72  Yt.  458,  48  Atl.  639; 
Derragon  v.  Eutland,  58  Vt.  128,  3  Atl. 
332;  Ladue  v.  Ladue,  16  Vt.  189. 

[a]  "It  Is  well  settled  that  when 
an  averment  is  material,  the  addition 
of  a  videlicet  does  not  render  it  im- 
material, but  it  is  as  much  traversable 
as  if  the  videlicet  had  not  been  in- 
serted. (Greenwood  r.  Barret,  6  T.  E. 
460,  1  Chitty,  308.)  But  the  want  of  a 
videlicet  will,  in  some  cases,  make  an 
averment  material  that  would  not  other- 
wise be  so;  therefore,  where  a  party  does 
not  mean  to  be  concluded  by  a  precise 
sum,  or  day  stated,  he  ought  to  plead 
it  under  a  videlicet;  if  he  does  not,  he 
wOl  be  bound  to  prove  the  exact  sum 
or  day  laid,  it  being  a  settled  distinc- 
tion that  where  anything  which  is  not 
material  is  laid  under  a  videlicet,  the 
party  is  not  concluded  by  it,  but  he 
is,  where  there  is  no  videlicet."  Jan- 
sen  r.  Ostrander,  1  Cow.  (N.  Y.)  670. 
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(5.)  Exhibits.-  Papers  filed  as  exhibits  are  generally  regarded  merely 
as  evidence  and  do  not  constitute  part  of  the  cause  of  action  to  which 
the  proof  must  correspond.^"  In  some  jurisdictions,  however,  exhibits 
may  be  made  part  of  the  pleading  by  reference,  in  which  event  it  would 
seem  that  the  principles  of  variance  should  be  applied  as  in  case  of  any 
other  allegation."" 

(E.)  Proof  of  More  Than  Is  Alleged.—  Proof  of  more  than  is  alleged 
does  not  constitute  a  material  variance,"^  unless  such  excess  of  evidence 
is  contradictory  of  the  essential  allegations.*^ 

(F.)  Matters  Alleged  With  Unnecessary  Particularity.  -  A  pleader  very 
often  makes  a  particular  allegation  unnecessarily  minute  and  descrip- 
tive. The  rule  in  such  eases  is  tliat  the  unnecessary  matter,  if  descrip- 
tive of  a.  necessary  allegation,  must  be  proved  as  alleged,*^  but  where 


39.  ITibnor  v.  Short  (Mo.  App.),  189 
S.  W.  .58;^. 

40.  Soo  generally  14  Standard  Proo. 
800. 

Variance  between  exhibit  and  allega- 
tions,   SlH>    It    STANPAKU    I'KOC.    S12. 

41.  Ala.  —  Sublott  r.  llodses,  88 
Ala.  491,  7  So.  I20(f.  Cal.  —  Kobinett  v. 
Mcnouald.  (in  Cat.  (ill,  4  Pac.  (551;  Mul- 
likon  r.  Hull  &  Co.,  5  Cal.  245.  111. 
l\>niisylv:mi;\  Co.  r.  Conlau,  101  111.  03; 
Toli'iio,  VV.  &  W.  R.  Co.  V.  Thonipsou, 
71  111.  4;M;  Wilboru  r.  Odcll,  29  111. 
45(i;  Satllcy  Mf,a:.  Co.  r.  Wondt,  11(5 
III.  App.  o75.  la.  —  Jones  t'.  Smith,  6 
Iowa  229.  Mass.  —  Alvord  r.  Smith, 
5  Pick.  232.  Mich.  — Pot roit,  H.  &  I. 
K.  Co.  r.  Forbes.  ."^O  Mich.  I(i5.  Mo. 
Con  ran  r.  Fonn,  159  Mo.  Ai>p.  (5(i4,  140 
8.  W.  82;  Kun7.  r.  Hartwio;,  151  Mo. 
App.  94.  i;U  S.  W.  721.  N.  H.  — Smith 
r.  Webster,  48  N.  IT.  142;  Smart  V, 
Planchnrd,  42  N.  IT.  l."7;  Edgerley  r. 
fc^wain,  o2  N.  H.  47S;  Morrill  r.  Riehey, 
18  N.  IT.  295.  Tex.  — Rankiu  r.  Bell, 
85  Tex.  28,  19  S.  VV.  874.  Vt.  — Ammel 
r.  Noouar,  50  Vt.  402;  Allen  v.  Goff, 
13  Vt.  148. 

[ji]  In  an  action  for  personal  in- 
jury from  a  defective  maeliino  where 
llie  declaration  alleges  the  exercise  of 
due  care  on  tho  part  of  the  plaintiff 
the  plaint  ill"  may  prove  a  request  by 
liim  upon  defendant  to  repair  the  ma- 
diine  and  n  jiromise  to  do  so,  though 
no  avernient  of  such  request  and  prom- 
ise is  contained  in  the  declaration. 
Sattlov  Mfg.  Co.  r.  Wondt,  116  111.  App. 
375. 

[h]  In  libel  and  slander  proof  of 
words  in  addition  to  those  alleged  does 
not  constitute  a  material  variance  un- 
less  tho    additional    words    modify    the 


legal  effect  of  tho  words  alleged.  Cal. 
Kobinett  v.  McDonald,  65  Cal.  611,  4 
Pac.  651.  111.  — Wilborn  v.  Odell,  29 
111.  456.  Mo.  —  Conran  r.  Fenn,  159 
Mo.  App.  G(i4,  140  S.  W.  82;  Kunz  V. 
llartwig,  151  Mo.  App.  94,  131  S.  W. 
721.  N.  H.  — Smart  r.  Blanchard,  42 
N.  IT.  137;  Edgerley  r.  Swain,  32  N.  H. 
478. 

42.  111.  —  Sattley  Mfg.  Co.  v.  Wendt, 
116  111.  App.  375.  N.  Y.  — Crawford 
r.  Morrell,  8  Johns.  253.  Tenn.  — Ex- 
change &  Deposit  Bank  r.  Swepson,  1 
Lea  355. 

43.  Ala.  —  McDonald  r.  Walker,  95 
Ala.  172,  10  So,  225;  Floyd  i'.  Ritter's 
Admr.,  o6  Ala.  356;  Alexander  v.  Tay- 
lor, 56  Ala.  60;  Milton  r.  Hadcn,  32 
Ala.  30,  70  Am.  Dec.  523.  Colo.  — Scott 
r.  Watkins,  61  Colo.  244,  157  Pac.  3; 
Knstin  r.  jMerchants'  &  M.  Tunnel  Co., 
23  Colo.  351,  47  Pac.  300;  Sage  r.  Haw- 
ley,  16  Conn.  106.  41  Am.  Dec.  128; 
Arnold  v.  Smith,  5  Dav  150.  Ga. — Cen- 
tral R.  c^-  B.  Co.  r.  Tucker,  79  Ga.  128, 
4  S.  E.  5.  111.  —  Carlin  v.  City  of  Chi- 
cago, 262  111.  564,  104  N.  E.  905.  Ann. 
Cas.  1915B,  213;  Swift  &  Co.  r.  Foster, 
163  111.  50,  44  N.  E.  837;  Wabash  West- 
ern R.I  Co.  r.  Friedman,  146  111.  583,  30 
N.  E.  353,  34  N.  E.  1111;  Bloomington 
r.  Goodrich,  88  111.  558;  Germania  F. 
Ins.  Co.  r.  Lieberman,  58  111.  117; 
Streeter  r.  Streeter,  43  111.  155;  Spaug- 
ler  r.  Puirh,  21  111.  S5,  74  Am.  Dec.  77. 
Ind.  —  Torre  Haute  &  I.  R.  Co.  r.  Mc- 
Corkle,  140  Ind.  613,  40  X.  E.  62.  la. 
llurlbut  r.  Bagley,  99  Iowa  127,  68  N. 
W.  585.  Mass.  —  Chapin  v.  White,  102 
^lass.  139;  Harris  r.  Rayner,  8  Pick. 
541.  Miss.  —  Carter  r.  Preston,  51  Miss. 
423.  Mo.  — King  r.  Clark,  7  Mo.  269. 
S.     C.  —  Charleston     r.     Schroeder,     4 
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it  is  descriptive  of  an  unnecessary  allegation,  it  constitutes  mere  sur- 
plusage and  failure  of  the  proof  to  correspond  to  it  is  not  material. 

(G.)  Effect  of  Defendant's  Pleading.  —  Whether  a  discrepancy  between 
the  complaint  and  the  proof  is  material  may  depend  somewhat  upon 
defendant's  pleading,  which  when  taken  in  connection  with  the  com- 
plaint may  disclose  the  fact  that  defendant  was  not  misled." 


Eich.  L.  296.   Temi.  —  Exchange  &  De- ' 
posit  Bank  v.  Swepson,  1  Lea  355.    Vt. 
Lincoln  v.  Thrall,  34  Vt.  110;  Allen  V. 
Goflf,  13  Vt.  148. 

[a]  An  unnecessary  allegation  nev- 
er becomes  an  element  of  a  cause  of 
action,  and  yet  an  unnecessary  allega- 
tion must  frequently  by  proved  as  laid 
to  prevent  a  variance.  Swift  &  Co.  V. 
Foster,  163  111.  50,  44  N.  E.  837. 

[b]  "If  redundant  allegations  are 
introduced  into  pleading,  and  they  are 
descriptive  of  that  which  is  material, 
a  variance  between  the  allegations  and 
proof  is  fatal — of  the  same  consequence 
as  the  variance  between  the  allegation 
of  an  essential  fact,  of  that  which  is 
material,  and  the  evidence  or  proof  of 
the  lact."  McDonald  v.  Walker,  95 
Ala.  172,   10  So.  225. 

[c]  If  the  pleader,  though  need- 
lessly, describe  a  tort  and  the  means 
adopted  in  effecting  it,  with  minute- 
ness and  particularity,  and  the  proof 
substantially  vary  from  the  statement 
there  will  be  a  fatal  variance.  St.  Louis 
B.  &  S.  Co.  V.  Hopkins,  100  111.  App. 
667. 

[d]  Steps  Leading  to  Tax  Deed. 
Where  a  party  claiming  through  a  tax 
deed  unnecessarily  alleges  the  adver- 
tising of  the  land,  or  some  other  step 
in  the  proceedings  upon  which  the  tax 
deed  was  based,  his  proof  must  corre- 
spond to  such  allegation.  Scott  f.  Wat- 
kins,  61  Colo.  244,  157  Pac.  3;  Rustin 
V.  Merchants'  &  M.  Tunnel  Co.,  23 
Colo.  351,  47  Pac.  300. 

[e]  Unnecessary  Averment  as  to 
Bond.  —  ' '  Conceding,  for  the  argument, 
in  short,  that  the  averment  that  May 
also  executed  the  bond  was  not  mate- 
rial to  complainant's  case,  but  redun- 
dant and  superfluous;  yet  it  is  descrip- 
tive of  the  bond,  and  the  bond  is  ab- 
solutely and  essentially  material.  And 
this  material  thing  thus  laid  and  de- 
scribed became  material  as  laid  and  de- 
scribed, and  had  to  be  proved  with  all 
the  particularity,  so  far  as  May's  rela- 
tions to  it  are  concerned,  that  con- 
fessedly xwould    have    been    necessary 


had  complainant's  rights  in  point  of 
fact  depended  upon  the  execution  of 
the  bond  by  May."  McDonald  v. 
Walker,  95  Ala.  172,  10  So.  225. 

44.  Cal.  —  Pigeon  v.  W.  P.  Fuller  & 
Co.,  156  Cel.  691,  105  Pac.  976.  lU. 
Jones  V.  Sanitary  Dist.,  265  111.  98,  106 
N.  E.  473;  Guianios  v.  De  Camp  Coal 
Min.  Co.,  242  111.  278,  89  N.  E.  1003. 
Mass.  —  Cavanagh  v.  Tyson,  Weare  & 
Marshall  Co.,  227  Mass.  437,  116  N.  E. 
818.  Mo.— Walsh  v.  Homer,  10  Mo.  6, 
45  Am.  Dec.  342.  N.  Y.  —  Henry  Hall 
Sons  Co.  V.  Sundstrom  &  Stratton  Co., 
138  App.  Div.  548,  123  N.  Y.  Supp.  390; 
Vail  V.  Lewis,  4  Johns.  450,  4  Am.  Dec. 
300. 

[a]  Matters  of  No  Consequence. 
"It  is  true  that  when  one  specializes 
in  his  petition  he  should  be  particular 
in  his  proof.  But  that  rule  refers  to 
the  substance  of  the  charge,  and  not  to 
matters  of  no  consequence  which  could 
not  affect  the  meaning  of  what  is  al- 
leged." Goode  V.  Central  Coal  &  Coke 
Co.,  179  Mo.  App.  207,  166  S.  W.  844. 

45.  Cal.  —  Fitzgerald  v.  Southern 
Pac.  Co.,  36  Cal.  App.  660,  173  Pac.  91. 
Ky.  — Chesapeake  &  O.  E.  Co.  v.  Jesse, 
169  Ky.  450,  167  S.  W.  407.  Neb.  —  Chi- 
cago House  Wrecking  Co.  v.  Stewart 
Lumb.  Co.,  66  Neb.  835,  92  N.  W.  1009. 
Wash.  —  Meals  v.  De  Soto  Placer  Mui. 
Co.,  33  Wash.  302,  74  Pac.  470. 

[aj  "If  tile  answer  had  been  a  gen- 
eral denial,  the  variance  might,  per- 
haps, have  been  material  and  fatal,  for 
the  defendant  might  then  have  contend- 
ed that  it  had  not  been  called  uponto 
prepare  a  deiense  to  the  contract  which 
it  did  make,  and  which  was  proved, 
and  that  a  judgment  upon  a  contract 
which  it  did'  not  make  would  not  be  a 
bar  lo  a  new  action  upon  the  real 
agreement.  But  in  this  case  the  de- 
fendant corrected,  by  its  answer,  the 
mistake  in  the  petition  by  pleading  the 
actual  contract,  and  its  version  of  the 
transaction  was  admitted  by  the  plain- 
tiff to  be  accurate.  *  *  *  Under  such 
circumstances  it  cannot  be  successfully 
contended  that  the  defendant  was  mis- 
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(III.)  Necessity  of  Showing  Materiality.  —  Under  the  provisions  of  the 
statutes  and  codes  the  materiality  of  an  asserted  variance  is,  in  effect, 
made  to  depend  upon  proof  being  given  to  the  satisfaction  of  the  court 
that  the  opposite  party  has  been  thereby  misled  to  his  prejudice,**^  and 
in  what  respect.*''    In  some  jurisdictions  such  facts  must  be  established 


led  to  its  prejudice,  or  was  even  mis- 
led at  all."  Chicago  House  Wrecking 
Co.  V.  Stewart  Lumb.  Co.,  66  Neb.  835, 
92  N.  W.  1009. 

[b]  Upon  proof  of  a  conditional 
sale  where  the  complaint  alleges  a  sale, 
the  defendant  cannot  successfully  urge 
that  he  is  prejudiced  by  the  variance, 
when  in  his  answer  he  alleges  a  con- 
tract of  conditional  sale  and  prepares 
his  defense  on  that  theory.  Meals  v. 
De  Soto  Placer  Min.  Co.,  33  Wash.  302, 
74  Pae.  470. 

[c]  Variance  as  to  Negligence. 
Proof  which  corresponds  to  the  aver- 
ment of  negligence,  though  variant  from 
swer  in  correction  of  plaintiff's  state- 
ment of  negligence,  though  variant  from 
the  negligence  alleged  iu  the  petition 
is  not  fatal,  for  in  such  case  defend- 
ant's pleading  shows  that  he  had  no 
misconceptiou  of  the  character  of  neg- 
ligence relied  upon  for  recovery.  Ches- 
apeake &  O.  R.  Co.  v.  Jesse,  159  Ky. 
450,  167  S.  W.  407. 

46.  Ark.  —  Molen  v.  Orr,  44  Ark. 
486.  Cal.  — Moore  v.  Douglas,  132  Cal. 
399,  64  Pac.  705;  Began  v.  O'Reilly,  32 
Cal.  11;  Plate  v.  Vega,  31  Cal.  383. 
Colo.  —  Colorado  Fuel  &  I.  Co.  v.  Cum- 
mings,  8  Colo.  App,  541,  46  Pac.  875; 
Eio  Grande  W.  E.  Co.  v.  Rubenstein, 
5  Colo.  App.  121,  38  Pae.  76.  la.  — Ho- 
ben  V.  Burlington  etc.  E.  Co.,  20  Iowa 
562.  Kan.  —  O'Harro  v.  Akey,  98  Kan. 
511,  158  Pac.  854;  First  Nat.  Bank  v. 
Montgomery  County  Nat.  Bank,  64 
Kan.  134,  67  Pac.  458.  Ky.  — Merritt 
f.  Cravens,  168  Ky.  155,  181  S.  W.  970, 
L.  E.  A.  1917F,  935;  Gossom  v.  Pad- 
gett, 6  Bus-h  97,  99  Am.  Dec.  658;  Fox 
V.  Pearcy,  20  Ky.  L.  Eep.  2031,  50  S. 
W.  983.  Minn.  — Wilcox  Lumb.  Co.  v. 
Eitteman,  88  Minn.  18,  92  N.  W.  472; 
Nichols  &  Shepard  Co.  v.  Dedrick,  61 
]\rinn.  513,  03  N.  W.  1110.  Mo,  — Fish- 
er Eeal  Est.  Co.  v.  Stead  Realtv  Co., 
159  Mo.  562,  62  S.  W.  443;  Leslie  v. 
Wabash  etc.  R.  Co.,  88  Mo.  50;  Ely  v. 
Porter,  58  Mo.  158;  Turner  v.  Cliilli- 
cothe  &  D.  M.  C.  R.  Co.,  51  Mo.  501; 
Fischer  v.  Max,  49  Mo.  404;  Murphv  v. 
Wilson,  44  Mo.  313,  100  Am.  Dec.  290; 
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Hibner  v.  Short  (Mo.  App.),  189  S.  W. 
583;  Litton  v.  Chicago,  B.  &  Q.  E.  Co., 
Ill  Mo.  App.  140,  85  S.  W.  978;  James 
V.  Hicks,  58  Mo.  App.  521.  Neb.  —  Chi- 
cago House  Wrecking  Co.  v.  Stewart 
Lumb.  Co.,  66  Ne^b.  835,  92  N.  W.  1009. 
N.  J.  — Bunting  v.  Allen,  18  N.  J.  L. 
299.  N.  Y.  — Wolcott  v.  Meech,  22 
Barb.  321;  Boynton  v.  Boynton,  43 
How.  Pr.  380;  Horst  v.  Lovdal,  113  App. 
Div.  277,  98  N.  Y.  Supp.  996;  Lynch  v. 
Cronk,  91  Misc.  422,  155  N.  y!  Supp. 
271;  Spring  v.  Bowne,  89  Hun  10,  35 
N.  Y.  Supp.  46.  N.  C  — Coore  i:  Sea- 
board Air  Line  Ey.  Co.,  152  N.  C.  702, 
68  S.  E.  210;  Abernathy  v.  Seagle,  98 
N.  C.  553,  4  S.  E.  542;  Mode  v.  Pen- 
land,  93  N.  C.  292;  Carpenter  v.  Huff- 
steller,  87  N.  C.  273;  McKee  v.  Line- 
berger,  69  N.  C.  217;  Gates,  W.  &  Co. 
V.  Kendall,  67  N.  C.  241.  N.  D.  — Hal- 
loran  v.  Holmes,  13  N.  D.  411,  101  N. 
W.  310.  Ore.  —  Nelson  v.  Dowgiallo, 
73  Ore.  342,  143  Pac.  924,  1199;  Weh- 
rung  V.  Portland  Country  Club  &  Live 
S.  Assn.,  61  Ore.  48,  120  Pac.  747; 
Creecy  v.  Joj^,  40  Ore.  28,  66  Pac.  295; 
Stokes  V.  Brown,  20  Ore.  530,  26  Pac. 
561;  Thompson  v.  Eathbun,  18  Ore.  202, 
22  Pac.  837;  Hill  v.  Mellon,  3  Ore.  542. 
S.  D.  — Meldrum  v.  Kenefick,  15  S.  D. 
370,  89  N.  W.  863;  North  Star  Boot  & 
Shoe  Co.  V.  Stebbins,  3  S.  D.  540,  54  N. 
W.  593.  Tex.  — Brown  v.  Sullivan,  71 
Tex.  470,  10  S.  W.  288.  Wash.  — Meals 
V.  De  Soto  Placer  Min.  Co.,  33  Wash. 
302,  74  Pac.  470;  Sterrett  v.  Northport 
Min.  &  Smelt.  Co.,  30  Wash.  164,  70 
Pac.  266;  Dudley  v.  Duval,  29  Wash. 
528,  70  Pac.  68;  Olson  v.  Snake  Eiver 
Val.  E.  Co.,  22  Wash.  139,  60  Pae.  156. 
47.  Kan.  —  First  Nat.  Bank  v. 
Montgomery  County  Nat.  Bank,  64 
Kan.  134,  67  Pac.  458.  Minn.—  Wilcox 
Lumb.  Co.  V.  Eitteman,  88  Minn.  18, 
92  N.  W.  472.  Mo.  — Olmstead  v. 
Smith,  87  Mo.  602;  Shelton  v.  Durham, 
76  Mo.  434;  Elv  v.  Porter,  58  Mo.  158; 
Turner  v.  Chillicothe  &  D.  M.  C.  E.  Co., 
51  Mo.  501;  Hibner  r.  Short  (Mo. 
App.),  189  S.  W.  583;  Carson  r.  Quinn, 
127  Mo.  App.  525,  105  S.  W.  1088; 
Hannon  v.   St.   Louis  Transit   Co.,   102 
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by  affidavit.**  In  the  absence  of  such  proof  an  objection  for  variance 
is  unavailing  on  review,*'^  and  the  court  is  justified  in  declaring  it  im- 
material,^°  unless  the  difference  is  of  such  a  degree  as  to  amount  to  a 
failure  of  proof." 

3.   Application   of   Rules   to   Particular   Matters.  —  a.  Theory  of 
Action.  — It  is  fundamental  that  in  civil  actions  the  plaintiff  must  re- 


Mo.  App.  216,  77  S.  W.  158.  Neb. 
Chicago  House  Wrecking  Co.  v.  Stew- 
art Lumb.  Co.,  66  Neb.  835,  92  N.  W. 
r009.  N.  J. —  Bunting  v.  Allen,  18  N. 
J.  L.  299.  N.  Y.  — Willis  v.  Orser,  6 
Duer  322;  Spring  v.  Bowne,  89  Hun 
10,  35  N.  Y.  Supp.  46.  N.  0.  — Coore 
V.  Seaboard  Air  Line  Ry.  Co.,  152  N. 
C.  702,  68  S.  E.  210.  Ore.  — Hill  v. 
Mellon,  3  Ore.  542.  S.  D.— Woodford 
f.  Kelley,  18  S.  D.  615,  101  N.  W.  1069; 
Meldrum  t:  Kenefiek,  15  S.  D.  370,  89 
N.  W.  863.  Tex.  — St.  Louis,  A.  &  T. 
Ry.  Co.  V.  Evans,  78  Tex.  369,  14  S.  W. 
798;  Brown  v.  Sullivan,  71  Tex.  470, 
10  S.  W.  288.  Wash.  —  Sterrett  v. 
Northport  Min.  &  Smelt.  Co.,  30  Wash. 
164,  70  Pac.  266;  Dudley  v.  Duval,  29 
Wash.  528,  70  Pac.  68;  Olson  v.  Snake 
River  Val.  R.  Co.,  22  Wash.  139,  60  Pac. 
156. 

48.  Mo.  —  Salmon  Falls  Bank  v. 
Leyser,  116  Mo.  51,  22  S.  W.  504; 
Ridenhour  v.  Kansas. City  C.  R.  Co.,  102 
Mo.  270,  13  S.  W.  889,  14  S.  W.  760; 
Olmstead  v.  Smith,  87  Mo.  602;  Turner 
t?.  Chillicothe  &  D.  M.  C.  R.  Co.,  51  Mo. 
501;  Hibner  v.  Short  (Mo.  App.),  189 
S.  W,  583;  Tanner  v.  St.  Louis,  I.  M. 
&  S.  Rv.  Co.,  186  Mo.  App.  264,  172 
S.  W.  4^43;  First  Nat.  Bank  v.  Stam, 
186  Mo.  App.  439,  171  S.  W.  567;  Olive 
Street  Bank  v.  Phillips,  179  Mo.  App. 
488,  162  S.  W.  721;  Lazerine  v.  Lazer- 
ine,  179  Mo.  App.  476,  162  S.  W.  719; 
Rundelman  v.  John  O'Brien  Boiler 
Works,  178  Mo.  App.  642,  161  S.  W. 
609;  Thornton  v.  American  Zinc,  Lead 
&  Smelting  Co.,  178  Mo.  App.  38,  163 
S.  W.  293;  Hannon  r.  St.  Louis  Transit 
Co.,  102  Mo.  App.  216,  77  S.  W.  158. 
N.  J. —  Bunting  f,  Allen,  18  N.  J.  L. 
299.  N.  Y.  —  Place  v.  Minster,  65  N. 
Y.  89;  Hauck  v.  Craighead,  4  Hun  561; 
Chapman  v.  Carolin,  3  Bosw.  456;  Dunn 
t;.  Durant,  9  Daly  389.  Ore.  — Hill  v. 
Mellon,  3  Ore.  542.  S.  C  — Ahrens  v. 
State  Bank,  3  S.  C.  401.  Tex.  — St. 
Louis,  A.  &  T.  Ry.  Co.  v.  Evans,  78  Tex. 
369,  14  S.  W.  798;  Brown  r.  Sullivan, 
71  Tex.  470,  10  S.  W.  288. 


[a]  A  variance  as  to  the  date  of 
maturity  of  the  note  is  not  sufficient 
to  warrant  its  exclusion  upon  an  objec- 
tion unaccompanied  by  an  affidavit  of 
prejudice.  First  Nat.  Bank  v.  Stam,  186 
Mo.  App.  439,  171  S.  W.  567. 

49.  Minn.  —  Washburn  v.  Winslow, 
16  Minn.  33.  Mo.  —  Ridenhour  v.  Kan- 
sas Citv  Cable  R.  Co.,  102  Mo.  270,  13 
S.  W.  889,  14  S.  W.  760.  N.  Y.  — Place 
t'.  Minster,  65  N.  Y.  89;  Catlin  v.  Gun- 
ter,  11  N.  Y.  368,  10  How.  Pr.  315,  62 
Am.  Dec.  113.  N.  C.  —  Coore  v.  Sea- 
board Air  Line  Ry.  Co.,  152  N.  C.  702, 
68  S.  E.  210.  N.  D.  —  Halloran  v.  Hol- 
mes, 13  N.  D.  411,  101  N.  W.  310.  Ore. 
Nelson  v.  Dowgiallo,  73  Ore.  342,  143 
Pac.  924,  1199.  S.  D.  — Meldrum  v. 
Kenefiek,  15  S.  D.  370,  89  N.  W.  863; 
North  Star  Boot  &  Shoe  Co.  v.  Steb- 
bins,  3  S.  D.  540,  54  N.  W.  593.  Tex. 
St.  Louis,  A.  &  T.  Rv.  Co.  v.  Evans,  78 
Tex.  369,  14  S.  W.  798.  Wash.  —  Olson 
r.  Snake  River  Yal.  R.  Co.,  22  Wash. 
139,  60  Pac.  156. 

[a]  "Kence,  under  the  rule  of  the 
code,  it  avails  a  litigant  nothing  to 
show  a  variance  between  his  advers- 
ary's pleadings  and  proofs  without 
showing  a  resulting  injury.  It  must 
appear  that  he  was,  to  repeat  the  lan- 
guage of  the  Code,  'misled  ...  to  his 
prejudice,  in  maintaining  his  action  or 
defense  upon  the  merits.'  "  Olson  v. 
Snake  River  Val.  R.  Co.,  22  Wash.  139, 
60  Pac.  156. 

50.  Nelson  v.  Dowgiallo,  73  Ore.  342, 
143  Pac.  924,  1199;  Wehrung  v.  Port- 
land Country  Club  &  Live  S.  Assn.,  61 
Ore.  48,  120  Pac.  747;  Creeey  v.  Joy, 
40  Ore.  28,  66  Pac.  295;  Stokes  v. 
Brown,  20  Ore.  530,  26  Pac.  561. 

51.  la.  — Iowa  v.  Huston,  39  Iowa 
323.  Minn.  —  Dennis  v.  Spencer,  45 
Minn.  250,  47  N.  W.  795.  Mo.  —  Clark 
i:  Clark,  59  Mo.  App.  532;  Vesby  v. 
Bowers,  58  Mo.  App.  419.  N".  D.— Hal- 
loran V.  Holmes,  13  N.  D.  411,  101  N.  W. 
310.  Ore.  —  Nelson  v.  Dowgiallo,  73 
Ore.  342,  143  Pac.  924,  1199. 
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cover  upon  the  facts  stated  in  his  complaint  or  not  at  all.^^  In  case  the 
complaint  proceeds  on  a  definite,  clear  and  certain  theory,  it  will  not, 
in  the  absence  of  amendment  support  or  permit  of  another  and  alto- 
gether different  theory,^*  notwithstanding  it  contains  isolated  or  sub- 


52.  See  supra,  III,  C,  1,  a. 

53.  Ga.  —  Lowry  Nat.  Bank  v.  Fiek- 
ett,  122  Ga.  489,  50  S.  E.  396.  lU^ 
Bean  v.  Elton,  44  111.  App.  442.  Ind. 
Scholz  V.  Schneck,  174  Ind.  186,  91  N. 
E.  730;  Davis  v.  Chase,  159  Ind.  242, 
64  N.  E.  88,  853,  95  Am.  St.  Eep.  294; 
Durflinger  v.  Baker,  149  Ind.  375,  49 
N.  E.  276;  Terre  Haute  &  I.  E.  Co.  v. 
McCorkle,  140  Ind.  613,  40  N.  E.  62; 
Chicago,  St.  L.  &  P.  E.  Co.  v.  Bills,  104 
Ind.  13,  3  N.  E.  611;  Fleetwood  v. 
Dorsey  Mach  Co.,  95  Ind.  491;  Colton 
V.  Vandervolgen,  87  Ind.  361;  John- 
ston Harvester  Co.  v.  Bartlej',  81  Ind. 
406;  Indianapolis  Union  Ey.  Co.  v. 
Neubaucher,  16  Ind.  App.  21,  43  N.  E. 
576,  44  N.  E.  669;  Furry  v.  O'Connor, 
1  Ind.  App.  573,  28  N.  E.  103.  But  see 
Ashton  V.  Shepherd,  120  Ind.  69,  22  N. 
E.  98;  Shilling  v.  Templeton,  66  Ind. 
585.  la.  —  Hunt  v.  Tuttle,  125  Iowa 
676,  101  N.  W.  509;  Boyce  v.  Timpe,  89 
N.  W.  83;  Saatoff  v.  Scott,  103  Iowa 
201,  72  N.  W.  492;  Parsons  v.  Parsons, 
66  Iowa  754,  21  N.  W.  570,  24  N.  W. 
564;  Formholz  v.  Taylor,  13  Iowa  500. 
Kan.  —  Pioneer  Sav.  &  Loan  Co.  v. 
Kasper,  7  Kan.  App.  813,  52  Pac.  623; 
Model!  f.  King  Iron-Bridge  Mfg.  Co.,  2 
Kan.  App.  237,  41  Pac.  1059.  Ky. 
Newton  v.  Field,  98  Ky,  186,  32  S.  W. 
623;  Morford  v.  Mastin,  6  T.  B.  Hon. 
609;  Altman  &  Taylor  Co.  v.  Joplin,  5 
Ky.  L.  Eep.  184.  La.  —  Condran  v.  New 
Orleans,  43  La.  Ann.  1202,  9  So,  31; 
Mazureau  v.  Morgan,  25  La.  Ann.  281; 
Willis  V.  Melville,  19  La.  Ann.  13; 
Cohn  V.  Levy,  14  La.  Ann.  355;  Hogau 
V.  Gibson,  12  La.  457.  Md.  —  Kribs  v. 
Jones,  44  Md.  396.  Mass.  —  King  v. 
Faist,  161  Mass.  449,  37  N,  E.  456. 
Micli.  — Bush  v.  Haire,  197  Mich.  85, 
163  N.  W.  875;  Swarthout  v.  Lucas, 
101  Mich.  609,  60  N.  W.  306;  Van  Fleet 
V.  Van  Fleet,  50  Mich.  1,  14  N.  W.  671. 
Minn.  —  Ecker  v.  Isaacs,  98  Minn.  146 
107  N.  W.  1053;  Elliott  r.  Caldwell,  43 
Minn.  357,  45  N.  W.  845,  9  L.  E.  A.  52. 
Mo.  —  Huston  V.  Tyler,  140  Mo.  252,  36 
S.  W.  654,  41  S.  W.  795;  Nave  v.  Dieck- 
man  (Mo.  App.),  208  S.  W.  273;  Gib- 
son V.  Baskett  (Mo.  App.),  178  S.  W. 
237;     Peters  v.  Carroll,  153  Mo.  App. 
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375,  134  S.  W.  49;  Wade  v.  Nelson,  119 
Mo.  App.  278,  95  S.  W.  956;  Hayes  v. 
Bunch,  91  Mo.  App.  467;  Harrison  v. 
Kansas  City  etc.  E.  Co.,  50  Mo.  App. 
332;  Warson  v.  McElroy,  33  Mo.  App. 
553;  Traders'  Bank  v.  Payne,  31  Mo. 
App.  512.  Neb. — Dorrington  v.  Powell, 
52  Neb.  440,  72  N.  W.  587;  Mayer  v. 
Ver  Bryek,  46  Neb.  221,  64  N.  W.  691; 
Powder  Eiver  Live  Stock  Co.  v.  Lamb, 
38  Neb.  339,  56  N.  W.  1019;  Imhoff  v. 
House,  36  Neb.  28,  53  N.  W.  1032.  N. 
H.  — Miles  V.  Eoberts,  34  N.  H.  245. 
N.  Y.  —  Walrath  v.  Hanover  Fire  Ins. 
Co.,  216  N.  Y.  220,  110  N,  E.  426; 
Philips  V.  Eose,  8  Johns.  392;  Security 
Bank  of  New  York  v.  Finkelstein,  160 
App.  Div.  315,  145  N.  Y.  Supp.  5;  Cov- 
erly  v.  Terminal  Warehouse  Co.,  70  App. 
Div.  82,  75  N,  Y,  Supp.  145;  Alexander 
V.  O'Hare,  48  App.  Div.  401,  63  N.  Y. 
Supp.  179;  McEntyre  v.  Tucker,  36 
App.  Div.  53,  55  N,  Y.  Supp.  153;  Mutu- 
al Life  Ins.  Co,  v.  Eobinson,  24  App. 
Div.  570,  49  N.  Y.  Supp.  887;  Steiner 
V.  Hellman,  7  App.  Div.  248,  40  N.  Y. 
Supp.  36;  Lydecker  v.  Nyack,  6  App. 
Div.  90,  39  N.  Y.  Supp.  509;  Crawford 
r.  Tyng,  10  Misc.  143,  30  N.  Y.  Supp. 
907;  Tumbridge  v.  Eead,  51  Hun  644,  3 
N.  Y.  Supp.  908;  Wright-Eosa  En- 
gineering Co.  V.  I.  M.  Ludington  Sons, 
174  N.  Y.  Supp.  273.  N.  O.  —  Hassard- 
Short  V.  Hardison,  117  N,  C.  60,  23  S. 
E.  96.  Ore.  — Johnson  v.  Stillwell,  90 
Ore.  211,  176  Pac.  123;  McMahan  v. 
Canadian  Pac,  E.  Co.,  40  Ore.  148,  66 
Pac.  708,  Pa,  —  Alexander  v.  Hoffman, 
5  Watts  &  S.  382.  S,  B.  — Morrow  ;;. 
Board  of  Education,  7  S.  D.  553,  64  N, 
W.  1126.  Tex.  — International  &  G.  N, 
E.  Co.  V.  Masterson  (Jex.  Civ.  App.), 
51  S.  W,  644;  Wisbey  v.  Boyce  (Tex. 
Civ.  App.),  27  S.  W.  590;  Nunn  v. 
Townes  (Tex.  Civ.  App.),  23  S.  W.  1117. 
Va.  —  Norfolk  &  W.  Ev.  Co.  v.  Perdue, 
117  Va.  Ill,  83  S.  E.  1058.  Wash.  — E. 
E.  Butterworth  &  Sons  v.  Teale,  54 
Wash.  14,  102  Pac.  768.  Wis.  —  Man- 
ning V.  School  Dist.,  124  Wis.  84,  102 
N.  W.  356;  Duval  v.  American  Tel.  & 
Tel.  Co..  113  Wis.  504,  89  N.  W.  482; 
Computing  Scales  Co.  v.  Churchill,  109 
Wis.   303,  85   N.    W.   337;      Ninman  v. 
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sidiary  statements  consistent  therewith."  A  party  may  not,  where  the 
variance  misleads  the  opposite  party,  sue  on  a  verbal  contract  and  re- 
cover on  a  written  one  or  vice  versa,*^^  nor  declare  on  a  special  contract 
and  recover  on  an  implied  one."  But  where  plaintiff's  pleading  rests 
his  case  on  more  than  one  theory,  and  the  facts  stated  disclose  a  right 
of  action  on  either  theory,  plaintiff  is  entitled  to  the  benefit  of  all 
evidence  having  any  fair  tendency  to  prove  the  truth  of  his  allega- 
tions." 


Suhr,  91  Wis.  392,  64  X.  W.  1035; 
White  r.  Lueps,  55  Wis.  222,  12  N.  W. 
376. 

See  5  Standard  Peoc.  357,  et  seq. 

[a]  An  allegation  of  a  renewal  of 
an  existing  obligation  is  not  supported 
by  proof  of  a  new  and  different  obliga- 
tion. Thus  where  a  petition  is  based 
on  the  theory  that  the  notes  in  suit 
were  taken  in.  renewal  of  an  existing 
obligation  to  plaintiff^  it  is  not  sus- 
tained by  proof  that  money  was  ad- 
vanced by  plaintiff  upon  the  faith  of 
the  note,  when  under  the  latter  theory 
new  and  different  obligations  would  rest 
upon  defendants.  Lowry  Nat.  Bank  t". 
Fickett,  122   Ga.  489,  50   S.   E.  396. 

[b]  From  Award  to  Original  Con- 
tract. —  Where  the  plaintiff  by  his 
pleadings  presented  a  cause  of  action 
founded  on  an  arbitration  and  award, 
he  cannot  support  it  by  evidence  es- 
tablishing merely  the  original  contract 
and  the  breach  thereof.  Xave  v.  Dieek- 
man   (Mo.  App.),  208  S.   W.  273. 

[c]  Variance  as  to  Agency.  —  Where 
plaintiff  suing  to  recover  the  unpaid 
portion  of  a  loan  for  which  he  had  ap- 
plied, proceeds  on  the  theory  that  the 
defendant  was  the  agent  of  the  lender, 
he  cannot  maintain  his  case  on  the 
theory  that  defendant  was  his  own 
agent.  Peters  v.  Carroll,  153  Mo.  App. 
375,  134  S.  W.  49. 

[d]  Proof  of  negligence  of  a  fellow 
servant  will  not  sustain  an  allegation 
of  negligence  in  not  providing  a  safe 
place  to  work.  Scott  v.  McPherson,  168 
Cal.  7S3,  145  Pac.  529. 

[e]  Where  an  accounting  and  agreed 
settlement  between  partners  is  alleged 
in  the  complaint  and  recovery  sought 
for  the  balance  thus  found  to  be  due 
the  plaintiff,  and  the  evidence  tends  to 
prove  a  purchase  of  the  plaintiff's 
interest  in  the  coods  and  assets  of  the 
firm  by  defendant,  the  variance  is  fatal. 
Whitney  r.  Purrington,   59   Cal.   36. 

[f]  General  Co-partnership. — Where 


the  plaintiff's  bill  of  complaint  is 
framed  solely  on  the  theory  of  a  gen- 
eral copartnership,  relief  can  only  be 
granted  on  that  theory.  Bush  v.  Haire, 
197   Mich.   85,   163   N.    W.   875. 

[g]  Where  a  declaration  for  false 
imprisonment  proceeded  on  the  theory 
that  the  defendant  railroad  company 
was  liable  for  the  acts  of  a  special  of- 
ficer who  made  the  arrest,  an  amend- 
ment was  permitted  to  meet  the  proof 
that  an  employe  of  the  company  as- 
sisted the  officer  in  making  the  arrest. 
Norfolk  &  W.  Ev.  Co.  V.  Perdue,  117 
Ya.  Ill,  83  S.  E.  1058. 

[h]  An  amendment  to  allege  negli- 
gence of  a  fellow  servant  properly  per- 
mitted. Scott  r.  McPherson,  168  Cal. 
783,  145  Pac.  529. 

[i]  "The  complaint  declares  upon 
the  common  law  liability.  It  did  not 
declare  upon  the  special  contract,  the 
bill  of  lading.  It  seemg  to  be  settled 
by  the  decisions  in  this  state  that  if 
the  shipper  declares  upon  an  implied 
contract,  or  the  common  law  liability, 
and  it  appears  that  the  shipment  was 
made  in  pursuance  of  a  special  contract 
or  bill  of  lading,  he  must  fail.  The 
moment  it  appears  that  the  contract  is 
a  special  one,  and  was  not  an  implied 
one,  there  is  a  fatal  variance,  and  it 
would  be  the  duty  of  the  court  to  in- 
struct or  find  for  the  defendant."  Bal- 
timore &  O.  S.  W.  Ev.  Co.  V.  Eagsdale, 
14  Ind.  App.  406,  42  X.  E.  1106.  See 
also  Mathieson  v.  St.  Louis  &  S.  F.  E. 
Co.,  219  Mo.  542,  118  S.  W.  9;  Madden 
V.  Missouri  Pac.  Ev.  Co.,  167  Mo.  App. 
143,  151    S.   W.  489. 

54.  Walrath  v.  Hanover  Fire  Ins. 
Co.,  216  N.  Y.  220,  110  N.  E.  426; 
Wri£ht-Eosa  Eng.  Co.  v.  I.  M.  Luding- 
ton  Sous,  174  N.  Y.  Supp.  273. 

55.  See  11   Standard  Proc.   1039. 

56.  See    11    Standard   Proc.    1041. 

57.  Gardner  v.  Kiburz  (Iowa),  168 
N.  W.  814. 

[a]    Where  the  pleading  declares  on 
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b.  Form  of  Action.- — A  prejudicial  variance  in  respect  to  the  form 
of  the  action  will  defeat  a  recovery, ^«  unless  the  statute  permits  an 
amendment  as  to  the  form  of  action.^® 

Tort  and  Contract.  — •  It  is  a  settled  doctrine  that  a  plaintiff  may  not 
base  his  complaint  upon  a  right  of  action  ex  contractu  and  recover 
upon  proof  of  a  right  of  action  ex  delicto/"  or  vice  versa,"  unless  the 
facts  present  a  situation  in  which  the  party  is  entitled  to  waive  the  tori 
and  sue  in  contract, ^^  for  a  variance  does  not  arise  where  plaintiff  hav- 
ing waived  the  tort  and  sued  ex  contractu,  establishes  the  tort  by  his 


both  an  oral  and  a  written  contract 
concerning  the  same  matter,  and  the 
evidence  establishes  either  one  there  is 
no  -fatal  variance.  Royer  r.  Western 
Silo  Co.,  99  Kan.  309,  161  Pac.  654. 

58.  U.  S.  —  Wilson  v.  Haley  Live 
Stock  Co.,  153  U.  S.  39,  14  Sup,  Ct.  768, 
38  L.  ed.  627.  Oal.  —  Farmer  v.  Cram, 
7  Cal.  135.  Fla.  —  Wilkinson  v.  Pensa- 
cola  &  A.  R.  Co.,  35  Fla.  82,  17  So.  71. 
Md.  — Lucke  v.  Clothing  C.  &  T.  As- 
sembly, 77  Md.  396,  26  Atl.  505,  39  Am. 
St.  Eep.  421,  19  L.  R.  A.  408.  Mo. 
Debolt  V.  Kansas  City,  Ft.  S.  &  M.  Ry. 
Co.,  123  Mo.  496,  27  S.  W.  575.  N.  Y. 
DeGraw  D.  Elmore,  50  N.  Y.  1.  Okla. 
Noble  V.  Atchison  etc.  R.  Co.,  4  Okla. 
534,  46  Pac.  483.  Ore.  —  Johnson  v. 
Stillwell,  90  Ore.  211,  176  Pac.  123; 
Miller  v.  Hirschberg,  27  Ore.  522,  40 
Pac.  506.  Utah.  — Peav  v.  Salt  Lake 
City,  11  Utah  331,  40  Pac.  206. 

59.  Lucke  v.  Clothing  C.  &  T.  As- 
sembly, 77  Md.  396,  26  Atl.  505,  39  Am. 
St.  Rep.  421,  19  L.  R.  A.  408. 

60.  la.  —  Straus  v.  Shaw,  84  Iowa 
300,  50  N.  W.  1060.  Md.  — Lucke  v. 
Clothing  C.  &  T.  Assembly,  77  Md.  396, 
26  Atl.  505,  39  Am.  St.  Rep.  421,  19  L. 
R.  A.  408.  N.  Y.  — Barnes  v.  Quigley, 
59  N.  Y.  265;  Bernhard  v.  Seligman,  54 
N.  Y.  661;  Ross  v.  Mather,  51  N.  Y. 
108,  10  Am.  Rep.  562;  De  Graw  v.  El- 
more, 50  N.  Y.  1.  See  Lvnch  v.  Cronk, 
91  Misc.  423,  155  N.  Y.  Supp.  271.  Ore. 
Johnson  v.  Stillwell,  90  Ore.  211,  176 
Pac.  123. 

[a]  An  allegation  that  defendant 
negligently  violated  the  terms  of  his 
agreement  where  a  breach  of  contract 
is  the  rfravamen  of  the  complaint,  does 
not  prevent  proof  of  a  cause  of  action 
in  tort  from  constituting  a  fatal  vari- 
ance. Johnson  r.  Stillwell,  90  Ore.  211, 
176  Pac*  123. 

As  to  theory  of  action,  whether  con- 
tract or  tort,  sec  5  Standard  Proc.  103, 

Vol.  XX7 


117,  359,  et  seq.     See  also  4  Standard 
Proc.  625;     10  Standard  Proc.  219. 

61.  U.  S.  —  Wilson  v.  Haley  Live 
Stock  Co.,  153  U.  S.  39,  14  Sup.  Ct. 
768,  38  L.  ed.  627.  Fla.  —  Wilkinson  v. 
Pensacola  &  A.  E.  Co.,  35  Fla.  82,  17 
So.  71.  Ga.— Brooke  v.  Cole,  108  Ga.  251, 
33  S.  E.  849.  Mo. —  Debolt  -;;.  Kansas 
City,  Ft.  S.  &  M.  Ry.  Co.,  123  Mo.  496, 
27  S.  W.  575.  N.  Y.  — Barnes  v.  Quig- 
ley, 59  N.  Y.  265;  Bernhard  V.  Selig- 
man, 54  N.  Y.  661;  Degraw  v.  Elmore, 
50  N.  Y.  1;  Walter  v.  Bennett,  16  N. 
Y.  250;  Belknap  v.  Sealey,  14  N.  Y. 
143,  67  Am,  Dec.  120.  See  Lynch  v. 
Cronk,  91  Misc.  422,  155  N.  Y.  Supp. 
271.  N.  D.  —  Cooke  v.  Northern  Pac. 
Ry.  Co.,  22  N.  D.  266,  133  N.  W.  303. 
Okla.  —  Noble  v.  Atchison  etc,  R.  Co., 
4  Okla.  534,  46  Pac.  483.  Ore.  — Miller 
V.  Hirschberg,  27  Ore,  522,  40  Pac.  506. 
Tex.  —  McFaddin  v.  Sims,  43  Tex.  Civ. 
App,  598,  97  S.  W.  335.  Utah.  — Peay 
r.  Salt  Lake  City,  11  Utah  331,  40  Pac. 
206. 

[a]  An  action  of  deceit  cannot  be 
supported  by  proof  of  damages  result- 
ing from  the  breach  of  a  warranty, 
iMther  express  or  implied.  This  is  so 
for  the  reason  that  the  action  is  one  ex 
delicto  and  such  proof  relates  to  a 
cause  of  action  arising  ex  contractu. 
Brooke  v.  Cole,  108  Ga.  251,  33  S.  E. 
849. 

[b]  De  Bonis  Asportatis  and  Money 
Had  and  Received. — -"It  is  sufficient 
to  say  that  we  know  of  no  system  of 
pleading  which  enables  a  party  to  de- 
clare in  trespass  de  bonis  asportatis, 
and  without  at  least  an  amendment  of 
his  complaint,  recover  as  upon  an  ac- 
count for  money  had  and  received." 
Wilson  V.  Haley  Live  Stock  Co.,  153  U. 
S.  39,  14  Sup.  Ct.  768,  38  L.  ed.  627. 

62.  Davidson  Grocery  Co.  r.  John- 
ston, 24  Idaho  336,  133  Pac.  929,  Ann. 
Cas.   1915C,   1129. 
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evidence,^^  save  that  no  recovery  ex  delicto  can  be  had  in  such  case.^* 
c.  Cause  of  Action.  —  (I.)  In  General.— The  plaintiff  must  prove  suf- 
ficient of  what  is  alleged  to  constitute  a  cause  of  action,*'^  and  if  he 
does  so,  it  is  not  material  that  he  fails  to  prove  all  that  is  alleged. ^^ 
Moreover,  the  evidence  must  be  adduced  in  support  of  the  particular 
cause  of  action  declared  on,^'^  and  is  not  properly  receivable  to  establish 


63.  Furry  v.  O'Connor,  1  Ind.  App. 
573,  28  N.  E.  103. 

[a]  A  declaration  in  assumpsit  is 
supported  bv  proof  of  the  wrongful 
taking  and  conversion  of  personal  prop- 
erty. Davidson  Grocery  Co.  v.  John- 
ston, 24  Idaho  336,  133  Pac.  929,  Ann. 
Cas.  1915C;  Galvin  v.  Mac  M.  &  M. 
Co.,  14  Mont.  508,  37  Pac.  366. 

[b]  "While  the  allegation  of  the 
complaint  does  allege  a  sale  and  de- 
livery, and  does  not  allege  tortious 
conversion,  and  the  evidence  shows 
that  the  goods  were  taken  by  the  de- 
fendant and  converted  to  his  own  use 
without  consent  of  plaintiff,  yet  the 
courts  seem  to  hold  that  where  person- 
al property  is  tortiously  taten,  the 
party  aggrieved  may  waive  the  tort 
and  sue  in  assumpsit  for  the  value  of 
the  property."  Davidson  Grocery  Co. 
•V.  Johnston,  24  Idaho  336,  133  Pac.  929, 
Ann.  Cas.   1915C,  1129. 

64.  Furrv  v.  O'Connor,  1  Ind.  App. 
573,  28  N.  E.  103. 

65.  See  supra,  III,  C,  1,  a. 

66.  Minn.  —  Tuder  v.  Oregon  Short 
Line  R.  Co.,  131  Minn.  317,  155  N.  W. 
200;  Greenleaf  v.  Egan,  30  Minn.  316, 
15  N.  W.  254.  MO. —  Yost  v.  Atlas 
Portland  Cem.  Co.,  191  Mo.  App.  422, 
191  S.  W.  422.  Pa.  — Boyajian  v.  Ohan- 
ian,  60  Pa.  Super.  614. 

[a]  Issuable  Facts  To  Be  Estab- 
lished.—  The  plaintiff  need  only  prove 
the  issuable  facts  constituting  the 
cause  of  action  set  out  in  his  com- 
plaint. Stanley's  Estate  v.  Pence,  160 
Ind.  636,  66  N.  E.  51,  67  N.  E.  441; 
Terre  Haute  &  I.  E.  Co.  v.  Sheeks,  155 
Ind.   74,   56   X.   E.   434. 

67.  Ala.  —  Harris  v.  Sanders,  186 
Ala.  350,  65  So.  136;  Phillips  v.  Amer- 
icus  Guano  Co.,  110  Ala.  521,  18  So. 
104;  Alabama  Coal  Min.  Co.  v.  Brain- 
ard,  35  Ala.  476;  Nesbitt  v.  McGehee, 
26  Ala.  748.  Ark.  —  Jordan  v.  Fenno, 
13  Ark.  593.  Cal.  —  Gibson  v.  Wheeler, 
110  Cal.  243,  42  Pac.  810;  Gillin  r.  Hop- 
kins, 28  Cal.  App.  579,  153  Pac.  724. 
Colo.  —  Winchester  r.  Joelyn,  31  Colo. 
220,  72  Pac.  1079,  102  Am.  St.  Bep.  30. 


Conn.  —  Stodard  v.  Gates,  2  Root  157. 
Del.  —  Dussoulas  f.  Thomas,  6  Penne. 
1,  65  Atl.  590.  Fla.  — Ingram-Dekle 
Lumber  Co.  v.  Geiger,  71  Fla.  390,  71 
So.  552,  Ann.  Cas.  1918A,  971;  Louis- 
ville &  X.  R.  Co.  r.  Guyton,  47  Fla.  188, 
36  So.  84;  Wilkinson  v.  Pensacola  & 
A.  R.  Co.,  35  Fla.  82,  17  So.  71.  Ga. 
Lowry  Nat.  Bank  v.  Fickett,  122  Ga. 
489,  50  S.  E.  396;  Lloyd  f.  Anderson, 
119  Ga.  875,  47  S.  E.  208;  Commercial 
Bank  v.  Tucker,  94  Ga.  289,  21  S.  E. 
507;  Richmond  &  D.  R.  Co.  v.  Buice, 
88  Ga.  180,  14  S.  E.  205;  Forrester  V. 
Vason,  71  Ga.  49;  Blue  r.  Ford,  12  Ga. 
45;  Xapier  v.  Strong,  19  Ga.  App.  401, 
91  S.  E.  579.  111.  — Lake  St.  Elev.  R. 
Co.  V.  Shaw,  203  111.  39,  67  N.  E.  374; 
Higgins  V.  Lee,  16  111.  495;  Prather  r. 
Vineyard,  9  111.  40;  Corning  Steel  Co. 
r.  Western  Union  Tel.  Co.,  60  111.  App. 
426.  Ind.  —  Terre  Haute  Elec.  Co.  v. 
Roberts,  174  Ind.  351,  91  N.  E.  941; 
Cincinnati,  I.  St.  L.  &  C.  Rv.  Co.  v.  Mc- 
Clain,  148  Ind.  188,  44  N.  E.  306;  Jen- 
ney  Electric  Co.  r.  Branham,  145  Ind. 
314,  41  X.  E.  448,  33  L.  R.  A.  395; 
Scott  V.  Congdon,  106  Ind.  268,  6  X.  E. 
625;  Brown  v.  Will,  103  Ind.  71,  2  X.  E. 
283;  Hasselman  v.  Carroll,  102  Ind. 
153,  26  X.  E.  202;  Cleveland,  C.  C.  & 
L  R.  Co.  f.  Wynant,  100  Ind.  160; 
Thomas  v.  Dale,  86  Ind.  435;  Shilling 
r.  Templeton,  66  Ind.  585;  Brown  v. 
Perry,  14  Ind.  32;  Kerstetter  f.  Ray- 
mond, 10  Ind.  199;  Terre  Haute  Elec- 
tric Rv.  Co.  V.  Lauer,  21  Ind.  App.  466, 
52  X.  E.  703;  LouisvUle,  X.  A.  &  C.  R. 
Co.  V.  Barnes,  16  Ind.  App.  312,  44  X. 
E.  1113;  Dederick  v.  Brandt,  16  Ind. 
App.  264,  44  X.  E.  1010;  Cutshaw  v. 
Fargo,  8  Ind.  App.  691,  34  X.  E.  376, 
36  X.  E.  650;  Rilev  v.  Walker,  6  Ind. 
App.  622,  34  X.  E.'lOO.  la.  — Proctor 
r.  Reif,  52  Iowa  592,  3  X.  W.  618.  Ky. 
Adams  f.  Brown,  4  Litt.  7.  Md. — Xeale 
V.  Fowler,  31  Md.  155.  Mich.  —  Emer- 
son V.  Atwater,  7  Mich.  12.  Mo. — Chit- 
tv  v.  St.  Louis,  T.  M.  &  S.  Rv.  Co.,  148 
Mo.  64,  49  S.  W.  868;  Reed  r.  Bott, 
100  Mo.  62,  12  S.  W.  347,  14  S.  W.  1089; 
Dougherty  v.  Matthews,  35  Mo.  520,  88 
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a  ground  of  recovery  not  within  the  issue/®  or  a  cause  of  action  other 
than  the  one  pleaded"."®    For  there  can  be  no  recovery  upon  a  cause  of 


Am.  Dee.  126;  Nave  v.  Dieckman  (Mo. 
App.),  208  S.  W.  273;  Gibson  v.  Bas- 
kett  (Mo.  App.),  178  S.  W.  237;  Mad- 
den V.  Missouri  Pac.  Ry.  Co.,  167  Mo. 
App.  143,  151  S.  W.  489;  Griswold  f. 
Haas  (Mo.  App.'),  122  S.  W.  781;  York 
V.  Farmers'  Bank,  105  Mo.  App.  127,  79 
S.  W.  968;  Mason  v.  St.  L.  I.  M.  &  S. 
Ry.  Co.,  75  Mo.  App.  1.  Mont.  — For- 
sell  V.  Pittsburgh  &  M.  Copper  Co.,  38 
Mont.  403,  100  Pac.  218.  N.  H.  — Hall 
r.  Spaulding,  42  N.  H.  259.  N.  J. 
Mulford  f.  Bowen,  9  N.  J.  L.  315.  N.  Y. 
Br-own  v.  Wolfe,  119  App.  Div.  777,  lOi 
N.  Y.  Supp.  573;  Child  f.  New  York 
El.  R.  Co^,  89  App.  Div.  598,  85  N.  Y. 
Supp.  604;  Lvnch  r.  Cronk,  91  Misc. 
422,  155  X.  Y."^Supp.  271;  Hecla  Pow- 
der Co.  r.  Hudson  River  etc.  Co.,  23  Civ. 
Proc.  341,  7  Misc.  630,  28  N.  Y.  Supp. 
34;  Muller  v.  Schumann,  19  N.  Y. 
Supp.  213,  46  N.  Y.  St.  391.  _  N.  C. 
Talley  r.  Harriss  Granite  Quarries  Co., 
174  N.  C.  445,  93  S.  E.  995;  McNeill  r. 
Atlantic  C.  L.  R.  Co.,  167  N.  C.  390,  83 
S.  E.  704;  Kivett  v.  Western  Union  Tel. 
Co.,  156  N.  C.  296,  72  S.  E.  388;  Hunt 
r.  Vandcrbilt,  115  N.  C.  559,  20  S.  E. 
168;  Abernathy  v.  Seagle,  98  N.  C. 
553,  4  S.  E.  542';  Willis  v.  Branch,  94 
N.  C.  142;  Southerland  v.  Jones,  51  N. 
C.  321.  Ohio.  — Hough  r.  Young,  1 
Ohio  504.  Okla.  —  Frisco  Lumber  Co. 
V.  Waldock,  176  Pac.  220:  Noble  v.  At- 
chison etc.  R.  Co.,  4  Okla.  534,  46  Pac. 
483.  Pa.  —  Cunningham  v.  Shaw,  7  Pa. 
401.  S.  C.  —  Fitzsimong  v.  Guanahani 
Co.,  16  S.  C.  192;  Simkins  V.  Montgom- 
ery, 1  Nott  &  Mc.  C.  589;  Morris  v. 
Fort,  2  McCord  397,  Tex.  — Whitworth 
f.  Alston,  65  Tex.  528;  Hunt  v.  Wright, 
13  Tex.  549;  McFadden  r.  Sims,  43 
Tex.  Civ.  App.  598,  97  S.  W.  335.  Vt. 
Gates  V.  Bowker,  IS  Vt.  23. 

[a]  "The  rule  is  founded  upon  good 
reason;  for  not  only  is  the  opposite 
party  entitled  to  have  the  basis  of  the 
plaintiff's  contention  distinctly  and 
specifically  set  forth,  but  good  plea,d- 
ing  serves  the  additional  purpose  of 
preserving  an  accurate  record  of  the 
cause  of  action  as  a  protection  against 
another  proceeding  based  upon  the 
same  cause."  Napier  v.  Strong,  19  Ga. 
App.  401,  91  S.  E.  579. 

fb]  "The  rule  Is  founded  on  wis- 
dom and  is  a  just  one,  for  it  cannot  be 
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supposed  that  a  party  has  come  pre- 
pared to  answer  a  cause  of  action  not 
alleged  by  his  adversary,  and  quite  dif- 
ferent from  the  one  which  is  alleged. 
It  would  greatly  embarrass  him  in  his 
defense,  were  it  otherwise,  and  he 
should  not  be  prejudiced  by  something 
which  is  attributable  to  the  pleader's 
own  fault,  and  not  to  any  on  his  part." 
Talley  v.  Harriss  Granite  Quarries  Co., 
174  N.  C.  445,  93  S.  E.  995. 

[c]  In  would  be  folly  to  require  the 
plaintiff  to  state  his  cause  of  action, 
and  the  defendant  disclose  his  grounds 
of  defense,  if  in  the  trial  either  or 
both  might  abandon  such  grounds  and 
rooover  upon  others  which  are  substan- 
tially different  from  those  alleged. 
Pierce  v.  Great  Falls  &  C.  Rv.  Co.,  22 
Mont.  445,  56  Pac.  867. 

[d]  Allegation  of  Open  Account. 
—  Proof  of  Breach  of  Covenant.  —  In 
a  suit  for  a  balance  alleged  to  be  due 
on  an  open  account,  wherein  the  de- 
fendant is  charged  with  a  cash  item 
and  credited  with  various  amounts  rep- 
resenting the  value  of  certain  timber 
accepted  in  part  payment,  and  the  evi- 
dence adduced  at  the  trial  discloses 
that  the  plaintiff's  cause  of  action  is 
for  a  breach  of  a  covenant  with  respect 
to  the  number  of  feet  in  a  quantity  of 
hewn  timber  sold  to  plaintiff,  a  recov- 
ery in  favor  of  plaintiff  is  unwarranted. 
Lovd  V.  Anderson,  119  Ga.  875,  47  S.  E. 
208'. 

68.  Harris  v.  Sanders,  186  Ala.  350, 
65  So.  136;  Sattlev  Mfg.  Co.  v.  Wendt, 
116  111.  App.    375. 

69.  Ala.  —  Harris  v.  Sanders,  186 
Ala.  350,  65  So.  136;  Handlev  v.  Shaf- 
fer, 177  Ala.  636,  59  So.  286;  Smythe 
V.  Dothan  Foundry  &  Machine  Co.,  166 
Ala.  253,  52  So.  308;  Brantley  v.  West, 
27  Ala.  542.  Cal.  —  Cox  r.  McLaugh- 
lin, 63  Cal.  196;  Whitney  r.  Purring- 
ton,  59  Cal.  36;  Johnson  v.  Moss,  45 
Cal.  515;  Gillin  r.  Hopkins,  28  Cal. 
App.  579,  153  Pac.  724.  Colo.  — Heis- 
tand  r.  Bateman,  41  Colo.  20,  91  Pac. 
1111.  Conn. — Sage  v.  Hawlev,  16  Conn. 
106,  41  Am.  Dec.  128;  Shepard  r.  Pal- 
mer, 6  Conn.  95;  Bunnel  v.  Taintor's 
Admr.,  4  Conn.  568;  Smith  r.  Barker, 
3  Day  312.  Fla.  —  Ingram-Dekle  Lum- 
ber Co.  v.  Geiger,  71  Fla.  390.  71  So. 
552,    Ann.    Cas.    1918A,    971;    Rentz   v. 
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action,  however  meritorious  it  may  be,  or  however  satisfactorily  proved 
that  is  in  substance  variant  from  that  which  is  alleged  in  the  declara- 


Live  Oak  Bank,  61  Fla.  403,  55  So.  856; 
Louisville  &  N.  R.  Co.  v.  Guyton,  47 
Fla.  188,  36  So.  84.  Ga.  —  Loyd  v.  An- 
derson, 119  Ga.  875,  47  S.  E.  208; 
Whelan  v.  Milledgeville,  92  Ga.  374,  17 
S.  E.  339;  Hudson  v.  Hudson,  90  Ga. 
581,  16  S.  E.  349;  Napier  v.  Strong,  19 
Ga.  App.  401,  91  S.  E.  579.  111.— Wab- 
ash Ry.  Co.  V.  Billings,  212  111.  37,  72 
N.  E.  2;  Chicago  City  Ry.  Co.  v.  Mc- 
Meen,  206  HI.  108,  68  N.  E.  1093;  Lake 
St.  Elev.  R.  Co.  V.  Shaw,  203  El.  39,  67 
N.  E.  374;  Iroquois  Furnace  Co.  V. 
Bignall  Hdw.  Co.,  201  111.  297,  66  N.  E. 
237;  Wabash  Western  Ry.  Co.  v.  Fried- 
man, 146  111.  583,  30  N.  E.  353,  34  N.  E. 
1111;  Lake  Shore  &  M.  S.  Rv.  Co.  v. 
Ward,  135  111.  511,  26  N.  E.  520;  Frazer 
V.  Smith,  60  HI.  145;  A.  M.  Rothschild 
&  Co.  r.  Levy,  118  111.  App.  78;  Sat- 
tley  Mfg.  Co.  V.  Wendt,  116  111.  App. 
375;  Cassem  v.  Williams,  104  111.  App, 
504.  Ind.  —  Terre  Haute  Elec.  Co.  v. 
Roberts,  174  Ind.  351,  91  N.  E.  941; 
Cincinnati,  I.  St.  L.  &  C.  Ry.  Co.  v.  Mc- 
Clain,  148  Ind.  188,  44  N.  E.  306; 
Louisville  &  N.  R.  Co.  v.  Hollerbaeh, 
105  Ind.  137,  5  N.  E.  28;  Hasselman  v. 
Carroll,  102  Ind.  153,  26  N.  E.  202; 
Huntington  v.  Mendenhall,  73  Ind.  460; 
Lindley  v.  Downing,  2  Ind.  418;  Van- 
dalia  Ry.  Co.  v.  Keys,  46  Ind.  App.  353, 
91  N.  E.  173;  Consolidated  Stone  Co. 
f.  Williams,  26  Ind.  App.  131,  57  N.  E. 
558,  84  Am.  St.  Rep.  278;  Jacobs  v. 
Finkel,  7  Blackf.  432.  Kan.  —  Royer 
V.  Western  Silo  Co.,  99  Kan.  309,  161 
Pac.  654.  Ky,  —  Gray  v.  Garrison,  2 
Ky.  L.  Rep.  218;  Fowler  v.  Cowper, 
Sneed  58.  La.  —  Shaw  v.  Noble,  15  La. 
Ann.  305.  Mass. — Cunningham  v.  Kim- 
ball, 7  Mass.  65.  Mich.  —  Rhoades  v. 
Malta  Vita  Pure  Food  Co.,  149  Mich. 
235,  112  N.  W.  940.  Miss.  — Drake  v. 
Surget,  36  Miss.  458.  Mo.  —  Ingwerson 
V.  Ry.,  205  Mo.  328,  103  S.  W.  1143; 
Laclede  Const.  Co.  v.  Tudor  Iron  Wks., 
169  Mo.  137,  69  S.  W.  384;  Chitty  V. 
St.  Louis,  I.  M.  &  S.  Rv.  Co.,  148  Mo. 
64,  49  S.  W.  868;  Reed  v.  Bott,  100  Mo. 
62,  12  S.  W.  347,  14  S.  W.  1089;  Clem- 
ents V.  Yeates,  69  Mo.  623;  Gibson  f. 
Baskett  (Mo.  App.),  178  S.  W.  237; 
Bowles  V.  Quincv,  Q.  &  K.  C.  R.  Co. 
(Mo.  App.),  149  "S.  W.  1041;  Peters  v. 
Carroll,  153  Mo.  App.  375,  134  S.  W. 
49;    Adams  v.  St.  Louis  &  S.  F.  R.  Co., 


149  Mo.  App.  278,  130  S.  W.  48;  Comp- 
ton  V.  Missouri  Pac.  Ry.  Co.  (Mo.  App.) 
126  S.  W.  821;  Griswold  v.  Haas  (Mo. 
App.),  1Z2  S.  W.  781;  York  v.  Farmers' 
Bank,  105  Mo.  App.  127,  79  S.  W.  968; 
Toppas  V.  Kellogg  Syrup  Mfg.  Co.,  74 
Mo.  App.  402;  Murdock  v.  Brown,  16 
Mo.  App.  549.  N.  J.  —  Gulick  v.  Loder, 
14  N.  J.  L.  572.  N.  Y.  —  Brown  v. 
Wolfe,  119  App.  Div.  777,  104  N.  Y. 
Supp.  573;  Smith  v.  Burditt,  107  App. 
Div.  628,  95  N.  Y.  Supp.  188;  Thill  t\ 
Hoyt,  37  App.  Div.  521,  56  N.  Y.  Supp. 
78;  Lynch  v.  Cronk,  91  Misc.  422,  155 
N.  Y.  Supp.  271;  Columbia  Garage  Co. 
V.  Slater,  169  N.  Y.  Supp.  106;  Girbe- 
kian  v.  Cairo  Cigarette  Co.,  94  N.  Y. 
Supp.  345.  N.  C.  —  Tallev  v.  Harriss 
Granite  Quarries  Co.,  174  N.  C.  445,  93 
S.  E.  995;  Abernathy  v.  Seagle,  98  N. 
C.  553,  4  S.  E.  542;  Willis  f.  Branch, 
94  N.  C.  142;  Anonymous,  2  N.  C. 
488.  N.  D.  — Cooke  v.  Northern  Pac. 
Ry.  Co.,  22  N.  D.  266,  133  N.  W.  303. 
Ore.  —  Johnson  v.  Stillwell,  90  Ore.  211, 
176  Pac.  123.  Pa.  — Pursel  i\  Reading 
Iron  Co.,  236  Pa.  79,  84  Atl.  659; 
National  Bank  r.  Lake  Erie  Asphalt 
Block  Co.,  233  Pa.  421,  82  Atl.  773; 
Hennessy  v.  Anstock,  19  Pa.  Super.  644. 
R.  L  —  Stearns  v.  Drake,  24  R.  I.  272, 
52  Atl.  1082.  Tenn.  — State  v.  Stong, 
47  S.  W.  1103.  Tex. —  Western  Union 
Tel.  Co.  V.  Smith,  88  Tex.  9,  28  S.  W. 
931,  30  S.  W.  549;  Morris  r.  Kasling, 
79  Tes.  141,  145,  15  S.  W.  226;  Gam- 
mage  V.  Alexander,  14  Tex.  414;  Mason 
V.  Kleberg,  4  Tex.  85;  Western  Union 
Tel.  Co.  V.  Byrd,  34  Tex.  Civ.  App. 
594,  79  S.  W.  40;  Robinson  v.  Nation- 
al Surety.  Co.,  31  Tex.  Civ.  App.  629, 
73  S.  W.  26.  Vt.  — Mann  v.  Birchard, 
40  Vt.  326,  431,  94  Am.  Dee.  398; 
Gates  V.  Bowker,  18  Vt.  23;  Bank  of 
Manchester  i:  Allen,  11  Vt.  302.  Va. 
Atlantic  Coast  Line  R.  Co.  v.  Caple's 
Admx.,  110  Va.  514,  66  S.  E.  855;  Ben- 
nett's Exr.  t:  Giles,  6  Leigh  (33  Va.) 
316;  Harris  v.  Harris,  2  Rand.  (23 
Va.)  431.  W.  Va.  — Damarin  &  Co.  v. 
Young  Bros.,  27  W.  Va.  436;  Davisson 
r.  Ford,  23  W.  Va.  617. 

[a]  A  complaint  for  storage  of  a 
certain  automobile  for  defendant  is  not 
supported  by  proof  that  the  machine 
was  stored  for  a  third  person,  who 
owned  it,  and  that  sometime  thereafter 
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tion  or  complaint,"  and  this  is  so  even  though  no  objection  is  made 
to  admission  of  the  evidence  relating  to  the  new  and  distinct  cause  of 
action  from  that  alleged.'^  The  rule  is  particularly  true  if  proof  of 
the  unpleaded  matter  necessarily  negatives  the  existence  of  the  facts 
pleaded.^-  When  a  cause  of  action  depends  on  two  or  more  facts,  no 
proof  short  of  proving  the  substance  of  each  and  every  one  of  them  will 
warrant  a  recovery/' 

(II.)  Several  Ca^uses  of  Action  Pleaded. —  If  two  or  more  causes  of  ac- 
tion are  joined  in  the  same  complaint,  a  variance  or  failure  of  proof 
does  not  arise  where  the  evidence  establishes  any  one  of  them.'''*  Thus 
■where  a  single  count  contains  several  distinct  averments  each  present- 
ing a  substantial  cause  of  action  a  recovery  may  be  grounded  on  proof 


the  defendant  had  promised  to  pay  the 
bill.  Columbia  Garage  Co.  v.  Slater, 
169  N.  y.  Supp.  106. 

[b]  Evidence  of  a  promise  to  deliver 
debentures  will  not  support  an  action 
upon  a  promise  to  pay  money.  Bay- 
lies V.  Fettyplace,   7  Mass.  325, 

[c]  Failure  of  Employees  To  Ob- 
serve Markers  on  Caboose. — Proof  that 
the  trainmen  failed  to  observe  the 
markers  on  the  caboose  with  which 
their  train  collided,  though  not  set 
forth  in  the  petition,  is  available  as  a 
ground  of  recovery  when  no  objection 
is  made  thereto  on  the  ground  of  vari- 
a,nce  or  surprise.  Pennsylvania  Co.  v. 
Cole,  214  Fed.  948,  131  C.  C.  A.  244, 

[d]  Delivery  of  Goods  to  Consignee. 
An  allegation  that  the  defendants  re- 
ceived forty  bales  of  cotton  to  be  de- 
livered to  R.  &  C.  at  Charleston,  South 
Carolina,  is  not  supported  by  evidence 
that  it  was  to  be  delivered  to  the  agent 
of  the  South  Carolina  R.  Co.  at  Au- 
gusta, Rome  R.  Co.  v.  Sullivan,  Cabot 
&  Co.,  25   Ga,   228. 

[e]  Proof  of  a  promise  made  to  a 
committee  of  a  church  is  materially 
variant  from  an  allegation  of  a  prom- 
ise made  to  a  corporation.  Christian 
College  V.  Hendley,  49  Cal,  347. 

[f]  An:  allegation  that  plaintiff 
loaned  defendant  money  may  be  sup- 
ported b}^  proof  that  the  money  was  ob- 
tained by  defendant  from  plaintiff's 
wife,  and  that  was  plaintiff's  money. 
Pilling  V.  Morse,  5  Wash.  797,  32  Pac. 
748. 

70.  Cal.  —  Gillin  v.  Hopkins,  28  Cal. 
App.  579,  153  Pac.  724.  Fla.  —  Ingram- 
Dekle  Lumber  Co.  v.  Geiger,  71  Fla. 
390,  71  So.  552,  Ann.  Cas.  1918A,  971; 
Eentz  f.  Live  Oak  Bank,  61   Fla.  403, 
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55  So.  856;  Walker  v.  Vaviy,  51  Fla, 
344,  40  So,  69;  Louisville  &  N.  R.  Co. 
V.  Guyton,  47  Fla.  188,  36  So.  84; 
Hinote  v.  Brigman,  44  Fla.  5S9,  33  So. 
303.  Ga.  — Central  R.  &  Bkg.  Co.  v. 
Cooper,  95  Ga.  406,  22  S.  E.  549;  Napier 
V.  Strong,  19  Ga.  App.  401,  91  S.  E. 
579.  Mo.  —  Nave  v.  Dieckman  (Mo. 
App.),  208  S.  W.  273.  N.  J.  —  Murphy 
V.  North  Jersey  St.  Ry.  Co.,  71  N.  J. 
L.  5,  58   Atl.   i018. 

[a]  A  declaration  in  an  action  for 
work  and  materials  alleging  a  contract 
therefor  with  defendant  is  not  sus- 
tained by  proof  that  the  contract  was 
with  a  third  party  and  that  defendant 
promised  to  see  plaintiff  paid.  Hogan 
V.  Coleman,  119  Mass.  96. 

71.  See  infra,  III,  C,  4,  a. 

72.  Chitty  v.  St.  Louis,  L  M.  &  S. 
Ry.  Co.,  148  Mo.  64,  49  S.  W.  868. 

73.  Terre  Haute  &  I.  R.  Co.  v.  Mc- 
Corkle,  140  Ind.  613,  40  N.  E.  62; 
Cleveland,  C,  C.  &  I.  Ry.  Co.  v.  Wyn- 
ant,  134  Ind.  681,  34  N.  E.  569, 

[a]  Two  Defects  in  Railway  Car. 
Where  a  brakerr.an's  cause  of  action 
for  injuries  is  based  on  a  defective 
draw  bar  in  a  car  and  on  a  defective 
step  in  the  same  car,  so  that  the  action- 
able character  of  the  negligence  com- 
plained of  as  to  each  one  of  the  defects 
is  made  by  the  complaint  to  depend  to 
some  extent  on  the  existence  of  the 
other  defect,  both  defects  must  be  es- 
tablished as  alleged.  Terre  Haute  &  I. 
R.  Co.  V.  MeCorkle,  140  Ind.  613,  40 
N,  E.  62. 

74.  Congregation  B'Nai  Abraham  v. 
Voigt,  67  111.  App.  227;  Lee  v.  Coon 
Rapids  Nat.  Bank,  166  Iowa  242,  144 
N.  W.  630.  See  generally  the  title 
"Several  Counts." 
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of  either  cause/^  but  when  all  of  the  averments  taken  together  make 
up  the  statement  of  but  one  cause  of  action,  it  is  necessary  to  prove 
each  averment  as  made.''® 

(III.)  Several  Counts.  —  Where  there  are  several  counts  a  variance  as 
to  allegations  and  proof  of  one  count  is  not  material  if  the  action  is 
properly  tried  on  another  count,"  for  one  good  count  in  a  complaint 
or  declaration  supported  by  the  evidence  is  sufficient  to  sustain  a  judg- 
ment though  the  other  counts  are  not  supported  by  the  evidence.'^*  In 
fact,  the  very  object  of  stating  the  same  cause  of  action  in  different 
counts  is  to  prevent  a  variance.'^ 

(IV.)  Causes  of  Action  Under  Federal  and  State  Statutes.  —  Where  the 
complaint  alleges  a  cause  of  action  under  state  statutes  and  the  proof 
shows  a  cause  of  action  under  federal  statutes,  the  variance  is  mate- 

rial.8° 

(V.)  Joint  and  Sereral  Claims  and  Liabilities.  —  (A.)  Breach  of  Contract. 
Unless  the  obligation  in  question  may  be  considered  a  joint  and  several 
one,®^  proof  of  a  several  indebtedness  will  not  support  an  allegation  of 
a  joint  one.^^   And,  notwithstanding,  the  statute  provides  that  where 


75.  Southern  Ey.  Co.  v.  Lee,  167 
Ala.  268,  52  So.  648.  See  20  Standard 
Proc.  321. 

76.  Southern  E.  Co.  v.  Lee,  167  Ala. 
268,  52  So.  648. 

77.  Chicago  &  A.  E.  Co.  v.  Eed- 
raond,  171  111.  347,  49  N.  E.  541;  Il- 
linois Terminal  E.  Co.  v.  Thompson, 
112  111.  App.  463,  affirmed,  210  111.  226, 
71  N.  E.  328;  Pelton  v.  Nichols,  180 
Mass.  245,  62  N.  E.  1;  Butterworth  f. 
Western  Assur.  Co.,  132  Mass.  489. 

78.  Cooper  v.  Johnston  City,  173  111. 
App.  470. 

79.  Carlin  v.  Chicago,  262  111.  564, 
104  N.  E.  905,  Ann.  Cas.  191oB,  213. 
See  generally  the  title  "Several 
Counts." 

[a]  "The  negligence  of  defendant, 
whereby  the  death  of  Mullen  was 
caused,  might  well  be  seated  in  differ- 
^ent  ways  in  the  several  counts,  in  order 
to  prevent  a  variance  between  the  al- 
legations and  proofs,  without  setting 
up  different  and  distinct  causes  of 
action."  Swift  &  Co.  v.  Foster,  163 
111.  50,  44  N.  E.  837. 

80.  St.  Louis,  S.  F.  &  T.  E.  Co.  v. 
Seale,  229  U.  S.  156,  33  Sup.  Ct.  651, 
57  L.  ed.  1129,  Ann.  Cas.  1914C,  156; 
Kamboris  f.  Oregon-Washington  E.  & 
Nav.   Co.,  75  Ore.  358,   146   Pac.   1097. 

fa]  Proof  that  the  deceased  was  en- 
gaged in  interstate  commerce  brings 
the  ease  under  the  federal  Employers' 
Liability  Act.  and  is  materially  variant 
from   a  pleading  stating  a  case  under 


the  state  statutes.  Kamboris  v.  Oregon- 
Washington  E.  &  Nav.  Co.,  75  Ore. 
358,  146  Pac.  1097. 

81.  McDonald  f.  Cabiness,  100  Tex, 
615,  102  S.  W.  721. 

[a]  "Under  the  rule  in  this  sta,te, 
it  is  not  indispensable  to  sue  all  the 
promisors  on  a  joint  promise.  The 
plaintiff  may  sue  one  or  more,  or  may 
dismiss  as  to  one  and  proceed  as  to 
another,  even  in  the  appellate  court." 
McDonald  r.  Cabiness,  100  Tex.  615, 
102  S.  W.  721. 

[b]  "When  a  plaintiff  alleges  that 
two  parties  to  a  contract  made  him  a 
promise,  although  under  the  rule  at 
common  law  as  to  joint  and  several 
contracts,  that  is  a  joint  promise,  yet 
the  allegation  necessarily  means  that 
each  of  them  promised.  Hence  we  see 
no  good  reason  why,  although  he  has 
alleged  the  promise  of  the  two,  he 
should  not  recover  against  one  upon 
proof  that  he  promised,  although  he 
may  fail  to  prove  the  promise  of  the 
other."  McDonald  r.  Cabiness,  100 
Tex.  615,  102  S.  W.  721. 

82.  Ala.  —  Smvthe  r.  Dothan  Foun- 
dry &  Machine  Co.,  166  Ala.  253,  52 
So.  398;  Ulrick  i:  Eagan,  11  Ala.  529, 
Del.  —  Dussoulas  v.  Thomas,  6  Penne. 
1,  65  Atl.  590.  la. —  Black  r.  Struth- 
ers,  11  Iowa  459.  Mass.  —  Lee  v.  Blod- 
get,  214  Mass.  374,  102  N.  E.  67.  N.  T, 
Brown  v.  Wolfe,  119  App.  Div.  777,  104 
N.  Y.   Supp.  573, 

[a]    A  joint  liability  of  husband  and 
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suit  is  brought  against  several  sued  as  partners  or  otherwise,  the  plain- 
tiff may  recover  against  one  or  more,^^  the  rule  is  that  where  suit  on  a 
contract  is  joint,  and  proof  shows  that  only  one  of  the  defendants  is 
liable,  a  fatal  variance  occurs  and  judgment  cannot  be  rendered  against 
one  alone,^*  unless  the  other  is  discharged  on  some  personal  defense.^^ 
On  the  other  hand,  an  allegation  of  an  individual  indebtedness  is  not 
supported  by  proof  of  a  point  one.^" 

(B.)  Torts.  —  While  it  is  ordinarily  true  that  actions  against  tort 
feasors  may  be  either  joint  or  several,  that  a  suit  may  be  maintained 
against  one,  any,  or  all,  and  a  recovery  be  had  against  one  or  more  of 
the  defendants,^'^  still  if  the  injury  is  alleged  to  have  happened  through 


wife  for  legal  services  having  been 
pleaded,  the  plaintiff  cannot  sustain  it 
by  proof  of  liability  on  the  part  of  the 
husband  alone.  Dussaulas  v.  Thomas, 
6  Penne.   (Del.)   1,  65  Atl.  590. 

[b]  Where  a  joint  liability  on  a  note 
is  alleged  it  must  be  proved  notwith- 
standing Negotiable  Instruments  Act, 
sees.  2  and  3,  providing  for  the  joinder 
in  one  action,  in  certain  eases,  of  par- 
ties severally  liable  on  promissory 
notes.  Smith  v.  Grabbe,  196  111.  App. 
325. 

83.  Handlev  v.  Shaffer,  177  Ala. 
636,  59  So.  286;  Redmond  &  Co.  v. 
Louisville  &  N.  E.  Co.,  15-4  Ala.  311,  45 
So.  649. 

[a]  "The  statute  was  not  designed 
to  give  a  right  of  recovery  against 
some  of  the  defendants,  when  the  com- 
plaint, in  a  suit  instituted  against  sev- 
eral, describes  a  contract  made  by  all 
jointly,  on  proof  of  a  contract  made 
by  part  of  them.  It  does  not  create  a 
right  of  recovery  inconsistent  with  the 
complaint,  but  was  intended  to  author- 
ize a  recovery  against  one  or  more  of 
the  defendants,  when  some  of  them 
are  discharged  from  liability  on  the 
contract  alleged  in  the  complaint,  upon 
personal  defense,  not  negativing  the 
averment  of  a  joint  contract  original- 
ly. In  such  case  the  contract  is  proved 
as  described, — as  made  by  all  of  the 
defendants,  sued, — but  the  plaintiff 
fails  to  recover  against  some  on 
grounds,  not  showing  a  cause  of  action 
variant  from,  or  inconsistent  with  the 
complaint."  Gamble  v.  Kellum,  97  Ala. 
677,   12   So.   82. 

84.  Ala.  —  Smythe  v.  Dotham  Foun- 
dry &  Machine  Co.,  166  Ala.  253,  52 
So.  398;  Lord  v.  Calhoun,  162  Ala.  444, 
50  So.  402;  Eodmond  &  Co.  r.  Louis- 
ville &  N.  E.  Co.,  154  Ala.  311,  45  So. 
649;     Garrison  v.  Hawkins  Lumber  Co., 
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111  Ala.  308,  20  So.  427;  Gamble  v. 
Kellum,  97  Ala.  677,  12  So.  82.  Fla. 
Eentz  V.  Live  Oak  Bank,  61  Fla.  403, 
55  So.  856.  Ky.  —  Newton  v.  Carson, 
7  Ky.  L.  Rep.  742.  Mass.  —  Lee  v. 
Blodget,  214  Mass.  374,  102  N.  E.  67. 
Mich.  —  Munn  v.  Haynes,  46  Mich.  140, 
9  N.  W.  136. 

See  21  Standard  Proc.  80,  86;  15 
Standard  Proc.  82.  But  see  15  Stand- 
ard Proc.  84. 

[a]  Where  the  complaint  avers  a 
joint  employment  of  the  plaintiff  by 
defendants,  (1)  proof  of  employment 
by  only  one  of  them  not  participated  in 
t)y  the  other,  is  a  variance  fatal  to  the 
right  of  reeoverv.  Handley  v.  Shaffer, 
177  Ala.  636,  5"'9  So.  286.  (2)  Thus 
where  two  persons  are  sued  jointly  for 
services  rendered  by  a  physician,  at 
their  request,  and  the  proof  shows  that 
the  services  were  rendered  at  the  re- 
quest of  only  one  of  the  defendants,  the 
variance  is  fatal.  Harris  v.  Sanders, 
186    Ala.    3.50,    65    So.    136. 

85.  See  Lord  r.  Calhoun,  162  Ala. 
444,  50  So.  402,  and  21  Standard  Proc. 
86. 

86.  U.  S.  —  Sovereign  Bank  of  Can- 
ada r.  Stanley,  176  Fed.  743.  Cal.— Mc- 
Cord  V.  Scale,  56  Cal.  262.  Ga.— Myers 
V.  Hook,  11  Ga.  App.  517,  75  S.  E.  833. 
la.  —  Smith  v.  James,  72  Iowa  515,  34 
N.  W.  309;  Parsons  V.  Parsons,  66 
Iowa  754,  21  N.  W.  570,  24  N.   VV.  564. 

See  21   Standard  Proc.  81. 

[a]  Where  a  complaint  to  recover 
ostrich  feathers  avers  that  they  were 
placed  with  defendant's  testator  in  a 
fiduciary  capacity,  proof  that  they  were 
intrusted  to  a  firm  of  which  the  testa- 
tor was  a  member  constitutes  a  mater- 
ial variance  which  in  the  absence  of 
amendment  is  fatal.  Sovereign  Bank 
of  Canada  r.  Stanlev.  176  Fed.  743. 

87.  Southern  Ev.  Co.  v.  Arnold,  162 
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the  concurrent  negligent  acts  of  two  or  more  defendants,  proof  of  neg- 
ligent acts  on  the  part  of  one  is  not  sufficient  to  sustain  the  complaint,*^ 
for  there  can  be  no  concurrent  negligence  unless  both  defendants  are 
guilty.^^ 

d.  Defenses.  —  The  rule  that  a  party  cannot  make  one  case  by  his 
pleadings  and  a  different  case  by  his  proofs,  is  applicable  to  a  defend- 
ant as  well  as  to  a  complainant.^**  Defendant 's  grounds  of  defense  must 
be  proved  as  alleged,^^  and  evidence  of  a  ground  of  defense  not  alleged 
in  the  pleadings  constitutes  a  material  departure  in  the  proof.^-  If  the 


Ala.  570,  50  So.  293;  St,  Louis,  B.  & 
S.  Co.  V.  Hopkins,  100  111.  App.  567. 
See   15    Standard   Proc.    83. 

88.  St.  Louis,  B.  &  S.  Co.  v.  Hop- 
kins, 100  111.  App.  567;  Cleveland,  C. 
C.  &  St.  L.  Ky.  Co.  V.  Eggmann,  71 
111.  App.  42;  Forsell  v.  Pittsburgh  & 
M.  Copper  Co.,  38  Mont.  403,  100  Pac. 
218.      See  15  Standard  Proc.  83,  84. 

[a]  In  an  action  for  injuries  from 
a  hoisting  machine  the  complaint  al- 
leged that  the  injury  occurred  from 
the  concurrent  acts  of  the  defendant 
copper  company  and  the  defendant 
Medlin,  its  engineer.  It  was  held  that 
no  recovery  could  be  had  upon  proof 
of  negligence  on  the  part  of  the  com- 
pany alone.  "The  court  having  found 
that  Medlin  was  not  negligent,  then, 
no  matter  what  negligence  is  shown  on 
the  part  of  the  company,  the  plaintiff 
could  not  recover  against  the  company 
under  this  allegation  of  his  complaint." 
Forsell  v.  Pittsburgh  &  M.  Copper  Co., 
38   Mont.  403,   100   Pac.   218,   221. 

89.  Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  V.  Eggmann,  71  111.  App.  42. 

90.  U.  S. —  Columbus  Safe-Deposit 
Co.  v.  Burke,  88  Fed.  630,  32  C.  C.  A. 
67.  Ala.  —  Louisville  &  N.  R.  Co.  v. 
Johnston,  79  Ala.  436.  111.  —  Jewett  v. 
Sweet,  178  111.  96,  52  N.  E.  962;  Kel- 
logg c.  Moore,  97  111.  282.  Ky.  —  Grin- 
stead's  Admx.  f.  Phoenix  Nat.  Bank, 
19  Ky.  L.  Rep.  1914,  44  S.  W.  952.  La. 
Consolidated  Fruit  Jar  Co.  v.  Navra,  33 
La.  Ann.  995.  Mo.  —  Lebrecht  v.  New 
State  Bank,  199  Mo.  App.  642,  205  S. 
W.  273;  Halliwell  Cement  Co.  v.  Stew- 
art. 103  Mo.  App.  182,  77  S.  W.  124. 
Mont.  —  Murray  v.  Heinze,  17  Mont. 
353,  42  Pac.  1057,  43  Pac.  714.  N.  Y. 
Remington  r.  Walker,  21  Hun  322. 
Tex.  —  .1.  I.  Case  Plow  Works  r.  Mor- 
ris, 17  Tex.  Civ.  App.  6,  42  S.  W.  652; 
Donovan  v.  Ladner,  3  Tex.  Civ.  App. 
203.  22  S.   W.  61. 

91.  Ala. —  Smith  v.  Elrod,  122  Ala. 


269,  24  So.  994.  Cal.  —  Stringer  v. 
Davis,  30  Cal.  318.  Colo.  — Scott  v. 
Watkins,  61  Colo.  244,  157  Pac.  3; 
Winchester  v.  Joslyn,  31  Colo.  220,  72 
Pac.  1079,  102  Am.  St.  Rep.  30;  Man- 
ners V.  Eraser,  6  Colo.  App.  21,  39  Pac. 
889.  111.— Rosenthal  v.  Board  of  Edu- 
cation. 270  III.  380,  110  N.  E.  579; 
.Jewett  V.  Sweet,  178  111.  96,  52  N.  E. 
962.  Ind.  —  Perkins  Windmill  &  Ax 
Co.  V.  Yeoman,  23  Ind.  App.  483,  55  N. 
E.  782.  Kan.  — Wilcox  &  W.  Organ  Co. 
v.  Lasley,  40  Kan.  521,  20  Pac.  228; 
Campbell  v.  Reese,  8  Kan.  App.  518,  56 
Pac.  543.  Ky.  —  Wilkins  v.  Barnes,  79 
Kv.  323.  Mass.  —  Emerson  v.  Wilev,  7 
Pick.  68;  Leach  v.  Fobes,  11  Gray  506. 
Mo. —  Lebrecht  v.  New  State  Bank,  199 
Mo.  App.  642,  205  S.  W.  273;  White  v. 
United  Brothers  &  Sisters  of  Myster- 
ious Ten  (Mo.  App.),  180  S.  W^  406 
N.  J.  —  Richards  r.  Weingarten,  58  N 
J.  Eq.  206,  42  Atl.  739;  Gaskill  v 
Sine,  13  N.  J.  Eq.  400,  78  Am.  Dec.  105 
N.  Y.  —  Gasper  v.  Adams,  28  Barb.  441 
S.  D,  —  Leggett  v.  Moore,  36  S.  D.  288 
154  N.  W.  804.  Tenn.  —  Dibrell  v.  Mil 
ler,  8  Yerg.  476,  29  Am.  Dec.  126;  Sap 
pington  r.  Rutherford,  3  Havw.  271 
Wis. —  Phillips   V.  Jarvis,   19  Wis.   204. 

[a]  A  defense  of  fraud  is  not  sus 
tained  by  proof  of  want  of  considera- 
tion.    Wilson  V.  Montieello,  85  Ind.  10. 

[b]  Proof  of  a  partial  failure  of 
consideration  is  variant  from  a  plea  of 
an  entire  want  of  consideration.  Crow 
7-.  Eichinger,  34  Ind.  65;  Wheelock  V. 
Barney,  27  Ind.  462. 

[c]  Agreement  to  Deliver  Note. — In 
an  action  on  a  note,  a  defense  setting 
up  an  agreement  for  the  delivery  of 
the  note  to  defendant  by  the  payee 
and  plaintiff's  indorser  is  not  sustained 
by  proof  of  such  an  agreement  on  the 
part  of  plaintiff's  indorser  alone.  Hud- 
son r.  Emmons,  107  Mich.  o49,  65  N. 
W.   542. 

92.     Fla.  —  Tate  v.  Pensacola,  G.  L. 
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defendant  sets  up  several  defenses  complete  in  themselves,  it  is  suffi- 
cient if  his  proof  establishes  any  one  of  them.''^ 

e.  Cross-Demands.  —  The  rule  that  the  proof  must  conform  to  and 
support  the  material  allegations  extends  to  matters  pleaded  by  way  of 
set-off,  counterclaim  or  other  cross  demand.^* 

f.  Interpleas.  —  One  interpleading,  like  other  parties  to  the  litiga- 
tion, is  bound  by  the  rule  that  the  evidence  adduced  by  him  in  support 
of  his  allegations  must  substantially  conform  thereto,®^  nor  can  he  by 
his  interplea  set  up  one  state  of  facts  and  prove  another  state  of  facts 
at  the  trial.«« 

g.  Matters  Ex  Contractu.  —  The  rule  that  a  litigant  cannot  plead 
one  cause  of  action  or  defense  and  establish  another  by  his  evidence,^'' 
and  that  he  must  conform  his  proof  to  allegations  of  essential  matters^' 
would  require  substantial  conformity  between  the  allegation  and  the 
proof  of  a  contract  which  is  set  up  as  the  gist  of  the  action  or  defense.^* 


&  D,  Co.,  37  Fla.  439,  20  So.  542,  53 
Am.  St.  Eep.  251.  111.  —  Jewett  v. 
Sweet,  178  111.  96,  52  N.  E.  962;  John- 
son V.  Johnson,  114  111.  611,  3  N.  E.  232, 
55  Am.  Rep.  883.  Ky.  —  Wilkins  v. 
Barnes,  79  Ky.  323. 

[a]  Where  an  Injimction  is  sought 
against  highway  commissioners  to  re- 
strain them  from  cutting  a  certain 
ditch  and  waterway  through  a  high- 
way, defendants  cannot  prove  that  the 
condition  of  the  highway  is  such  that 
a  bridge  is  needed  or  that  to  put  in  a 
new  bridge  would  benefit  the  highway, 
where  fhe  answer  in  the  case  does  not 
assert  any  public  necessity  for  the  pro- 
posed bridge,  nor  that  the  highway 
will  be  improved  thereby.  Jewett  v. 
Sweet,  178  111.  96,  52  N.  E.  962. 

[b]  Eiidence  as  to  increase  in  the 
value  of  land  involved  in  a  suit  for 
specific  performance  is  not  available  to 
the  defendant  when  not  averred  in  his 
pleading.  Tate  v.  Pensacola,  G.  L.  & 
D.  Co.,  37  Fla.  439,  20  So.  542,  53  Am. 
St.  Eep.  251. 

[c]  Evidence  of  fraud  not  pleaded 
as  a  defense  constitutes  a  variance. 
DeLucia  v.  Valente,  83  Conn.  107,  75 
Atl.  150. 

93.  Jones  V.  People's  Bank  Co.,  95 
Ohio  St.  253,  116  N.  E.  34. 

94.  la.  —  Mudge  v.  Railway  Mail 
Equip.  Co.,  167  Iowa  656,  149  N.  W. 
867.  Mo.  —  Halliwell  Cement  Co.  v. 
Stewart,  103  Mo.  App.  182,  77  S.  W, 
124;  Hibner  t:  Short  (Mo.  App.),  189 
S.  W.  583.  Neb. —  Blue  Valley  Lumber 
Co.  V.   Neuman,  58  Neb.  80,  78  N.   W. 
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374.      Okla.  —  Frisco    Lumber    Co.    v. 
VValdock,  176  Pac.  220. 

[a]  The  precise  sum  set  up  in  a  plea 
of  set-off  need  not  be  proved.  Crump 
V.  Hubbard,  Litt.  Sel.  Cas.    (Ky.)    222. 

[b]  A  counterclaim  based  on  fraud 
and  deceit,  is  not  sustained  by  proof 
of  a  breach  of  warranty.  Halliwell 
Cement  Co.  v.  Stewart,  103  Mo.  Aop. 
182,  77  S.  W.  124. 

[c]  When  misrepresentations  relied 
upon  as  the  basis  of  a  counterclaim  are 
alleged  to  have  been  made  to  one  per- 
son, proof  that  they  were  made  to  an- 
other person,  not  the  agent  of  the 
former,  constitutes  a  material  variance. 
Blue  Valley  Lumber  Co.  v.  Neuman,  58 
Neb.  80,  78  N.  W.  374. 

[d]  Variance  in  Title.  —  Where  W. 
prosecuted  an  action  on  cross-petition 
alleging  ownership  of  personal  property 
in  himself,  praying  equitable  relief  for 
his  individual  use  and  benefit,  and  it 
appeared  that  the  bill  of  sale  under 
which  he  claimed  title,  was  taken  by 
him  in  his  own  name  as  agent  and  for 
the  use  and  benefit  of  his  principal,  and 
was  delivered  to  his  principal,  the 
variance  was  held  fatal.  Frisco  Lumber 
Co.  V.  Waldoek   (Okla.),  176  Pac.   220. 

93.     National  Live  Stock  Commission 
Donohoe   (Mo.  App.),  210  S.  W. 


Co.  V. 
929. 

96. 
Co.  V, 
929. 

97. 

98. 

99. 


National  Live  Stock  Commission 
Donohoe   (Mo.  App.),  210  S.   W. 

See  supra,  ITT,  C,  3,  c. 
See  supra,  III,  C,  1,  a. 
Variance  as  to  contracts,  see  11 


Standard  PEOce.  1036. 
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h.  3Iatters  Ex  Delicto.  — (I.)  in  General.—  In  accordance  with  the 
requirement  that  the  cause  of  action  must  be  proved  as  alleged,^  the 
evidence  in  tort  cases  must  substantially  conform  to  the  elements  con- 
stituting the  gist  of  the  action,^  and  the  substance  of  all  the  facts  es- 


1.  See  supra,  HI,  C,  1,  a. 

2.  U.  S.  —  Waters  v.  Guile,  234  Fed. 
532,   148   C.   C.   A.   298;      Pennsylvania 
Co.  r.  Cole,  214  Fed.  948,  131  C.  C.  A. 
244;    United  States  v.  McNeily,  72  Fed. 
972,  19  C.  C.  A.  318;     Texas  &  P.  Ry. 
Co.  f.  Williams,  62  Fed.  440,  10  C.  C.  A. 
463;     Rogers  v.  Louisville  &  N.  R.  Co., 
88  Fed.  462;     United  States  v.  Peachy, 
36  Fed.  160.    Ala.—  Conrad  v.  Gray,  109 
AJa.  130,  19    So.    398;       Dean    r.    East 
Tennessee,  V.  &  G.  R.  Co.,  98  Ala.  586, 
13   So.   489;      Thompson  v.   Richardson, 
96    Ala.   488,   11    So.    728;      Bennett   f. 
Black,  1  Stew.  494.     Ariz. —  Santa  Fe, 
P.  &  P.  R.  Co.  V.  Hurley,  4  Ariz.  258, 
36  Pac.   216.      Colo. —  Denver   &   R.   G. 
R.  Co.  V.  lies,  25  Colo.  19,  53  Pac.  222. 
Conn.  —  Crogan    v.    Schiele,     53     Conn. 
186,  1  Atl.  899,  5  Atl.  673,  55  Am.  Rep. 
88;      Nichols   V.   Hayes,   13    Conn.   155. 
Del.  —  Flanagan's    Admr.    v.    Wilming- 
ton,    4     Houst.     548.       Fla.  — Ingram- 
Dekle  Lumb.  Co.  v.  Geiger,  71  Fla.  390, 
71  So.  552,  Ann.  Cas.  1918A,  971;  Louis- 
ville  &   N.   R.   Co.   V.   Guyton,   47   Fla. 
188,  36  So.  84.     Ga.  —  Hudgins  f.  Coca 
Cola  Bottling  Co.,  122  Ga.  695,  50  S.  E. 
974;     Southern  Bell  Tel.  Co.   v.  Lynch, 
95  Ga.  529,  20  S.  E.  500;    Georgia  R.  & 
B.  Co.  V.  Miller,  90  Ga.  571,  16  S.  E. 
939;       Savannah,   F.    &   W.    R.    Co.   v. 
Stewart,  71  Ga.  427;     Georgia  R.  &  B. 
Co.  f.  Oaks,  52  Ga.  410.    lU.  — Lake  St. 
El.  R.  Co.  V.  Shaw,  203  111.  39,  67  N.  E. 
374;     Wabash  R.  Co.  f.  Kingsley,  177 
111.  558,  52  N.  E.  931;     Chicago  &  E.  L 
R.  Co.  f.  Driscoll,  176  111.  330,  52  N.  E. 
921;      Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Hundt,  140  111.  525,  30  N.  E.  458;   To- 
ledo, W.  &  W.  R.  Co.  V.  Beggs,  85  111. 
80,  28  Am.  Rep.  613;     Quincy  Coal  Co. 
V.  Hood,  77  111.  68;     Camp  Point  Mfg. 
Co,   V.   Ballou,   71   111.   417;      Cowan  v. 
BoufEleur,  192  111.  App.  21;      Lake  St. 
El.  R.  Co.  V.  Collins,  118  111.  App.  270; 
Cassem  f.  Williams,  104  HI.  App.  504; 
Chicago  &  A.  R.  Co.  v.  Vipond,  101  111. 
App.  607;    Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  r.  Eggmann,  71  111.  App.  42.     See 
Cassem  v.   Williams,  104  111.  App.  504. 
Ind.  —  Cincinnati,  I.  St.  L.  &  C.  Ry.  Co. 
V.  MeClain,  148  Ind.  188,  44  N.  E.  306; 
Terre  Haute  &  I.  R.  Co.  v.  McCorkle, 


140  Ind.  613,  40  N.  E.  62;     McCallister 

r.  Mount,  73  Ind.  559;     Long  v.  Doxey, 

50  Ind.  385;     Consolidated  Stone  Co.  v. 

Williams,   26   Ind.   App.    131,    57    N.   E. 

558,  84  Am.  St.  Rep.  278;     Indianapolis 

Union   Ry   Co.   v.   Neubaucher,   16   Ind. 

App.   21,  43   N.  E.   576,   44   N.   E.   669; 

Arcade   File  Works  v.  Juteau,  15  Ind. 

App.  460,  40   N.  E.   818,  44  N.  E.  326. 

la.  —  Winey  v.  Chicago  etc.  R.  Co.,  92 

Iowa  622,  61   N.  W.  218;     Sedgwick  v. 

Illinois  C.  R.  Co.,  73  Iowa  158,  34  N.  W. 

790.      Ean.  —  Brown    r.    Chicago,   R.    I. 

&   P.   R.   Co.,   59   Kan.   70,   52   Pac.   65; 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Owens, 

6    Kan.    App.    515,    50    Pac.    962.      Ky. 

Cole  f.  Hanks,  3  Mon.  208.    Me.— Ei':e9 

V.  Estes,   75   Me.  478.     Md.  —  Ryan  v. 

Gross,  68  Md.  377,  12  Atl.  115,  16  Atl. 

302;      Stanfield  v.   Boyer,   6   Har.   &   J. 

248;      Winter  v.   Donovan,   8    Gill    370. 

Mass.  —  Cunningham  v.  Kimball,  7 
Mass.  65;  Porter  v.  Sullivan,  7  Gray 
441;  Meader  v.  Stone,  7  Mete.  147. 
Mich.  — Ross  V.  Ionia,  104  Mich  320,  G2 
N.  W.  401 ;  Wormsdorf  v.  Detroit  City 
Ry.  Co.,  75  Mich.  472,  42  N.  W.  1000, 
13  Am.  St.  Rep.  453.  Minn.  —  Gillc'.-,pie 
r.  Duluth,  137  Minn.  454,  163  N.  W. 
779;  Jemming  v.  Great  Northern  Ry. 
Co.,  96  Minn.  302,  104  N.  W.  1079,  1 
L.  R.  A.  (N.  S.)  696;  Olson  v.  Great 
Northern  Ry.  Co.,  68  Minn.  155,  71  N. 
W.  5;  Ward  V.  Haws,  5  Minn.  440. 
Miss.  —  Georgia  Pac.  Ry.  Co.  f.  Baird, 
76  Miss.  521,  24  So.  195"  Mo.  — Chitty 
r.  St.  Louis,  L  M.  &  S.  Ry.  Co.,  148 
Mo.  64,  49  S.  W.  868;  Gannon  v.  La- 
clede Gaslight  Co.,  145  Mo.  502,  46  S. 
W.  968,  47  S.  W.  907,  43  L.  R.  A.  505; 
McCarty  v.  Rood  Hotel  Co.,  144  Mo. 
397,  46  S.  W.  172;  Peyton  r.  Rogers,  4 
Mo.  254;  B(  wles  v.  Quincv,  O.  &  K.  C. 
R.  Co.  (Mo.  App.).  149  3.  vV.  1041; 
Aston  r.  St.  Louis  Transit  Co.,  105  Mo. 
App.  226,  79  S.  W.  999;  Spiro  V.  St. 
Louis  Transit  Co.,  102  Mo.  App.  250, 
76  S.  W.  684;  J.  F.  Conrad  Grocer  Co. 
V.  St.  Louis  &  S.  Rv.  Co.,  89  :Mo.  App. 
534;  Mason  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  75  Mo.  App.  1;  Murdock  v.  Brown, 
16  Mo.  App.  549.  Mont.  —  Forsell  v. 
Pittsburgh  &  M.  Copper  Co.,  38  Mont. 
403,    100    Pac.    218.      Neb.  — Elliott   v. 
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sential  to  the  support  of  the  verdict  and  judgment  must  be  established.' 
If,  however,  the  averment  in  tort  is  divisible,  the  plaintiff  may  prove 


Carter  White-Lead  Co.,  53  Neb.  458,  73 
N.  W.  948.  N.  Y.  —  Lynch  v.  Cronk,  91 
Misc.  422,  155  N.  Y.  Supp.  271;  Coflfey 
V.  Chapal,  2  N.  Y.  Supp.  648;  Lettman 
V.  Eitz,  3  Sandf.  734.  N.  0.  —  Talley 
V.  Harriss  Granite  Quarries  Co.,  174  N. 
C.  445,  93  S.  E.  995;  Hunt  v.  Vander- 
"bilt,  115  N.  C.  559,  20  S.  E.  168.  Fa. 
Hennessy  v.  Anstock,  19  Pa.  Super.  644. 
Tenn.  —  East  Tennessee  Coal  Co.  v. 
Daniel,  100  Tenn,  65,  42  S.  W.  1062. 
Vt.  — Skinner  V.  Grant,  12  Vt.  456. 
Wis.  ^— Flaherty  v.  Harrison,  98  Wis. 
559,  74  N.  W.  360. 

[a]  Reason  for  Rule. — "The  rule  as 
thus  laid  down  must  be  followed  if  the 
right  of  the  defendant  to  know  with 
certainty  the  nature  of  the  plaintiff's 
demand  is  preserved  inviolate.  Unless 
this  rule  be  enforced,  the  defendant 
cannot  safely  prepare  for  trial."  Lake 
St.  Elevated  R.  R.  Co.  v.  Collins,  118 
111.   App.   270,  274. 

[b]  "Not  only  must  the  declaration 
set  forth  a  wrong,  and  the  evidence 
show  a  wrong,  but  the  wrong  shown 
must  be  the  wrong  alleged."  Hennes- 
sy V.  Anstock,   19   Pa.   Super.   644. 

[c]  Proof  of  ejection  from  a  street 
car  by  a  conductor  only  is  not  sufficient 
to  sustain  a  cause  of  action  under  a 
complaint  which  alleges  that  ejection 
was  made  by  the  united  efforts  of  the 
conductor  and  motorman.  Bowie  v. 
Birmingham  R.  &  E.  Co.,  125  Ala.  397, 
27  So.  1016,  82  Am.  St.  Rep.  247.  50 
L.  R.  A.  632. 

[d]  Proof  that  the  cause  of  action 
arose  after  the  action  was  brought 
constitutes  a  fatal  variance.  Georgia 
Pac.  Ry.  Co.  v.  Baird,  76  Miss.  521,  24 
So.  195. 

In  libel  and  slander,  see  18  Stand 

ARD  Proc.  947. 

3,  U.  S.  —'Waters  v.  Guile,  234  Fed. 
532,  148  C.  C.  A.  298;  Schumacher  v. 
St.  Louis  etc.  R.  Co.,  39  Fed.  174.  Ala. 
Louisville  &  N.  R.  Co.  f.  Hurt,  101  Ala. 
34,  13  So.  130;  Alabama,  G.  S.  R.  Co. 
V.  Heddleston,  82  Ala.  218,  3  So.  53. 
Conn.  —  Crogan  v.  Schiele,  53  Conn. 
186,  1  Atl.  899,  5  Atl.  673,  55  Am.  Rep. 
88;  Twiss  V.  Baldwin,  9  Conn.  291. 
D.  C.  —  Washington  R.  &  E.  Co.  v. 
Washington  Terminal  Co.,  44  App.  Cas. 
470;  Philadelphia,  B.  &  W.  R.  Co.  v. 
Karr,  38   App.   Cas.   193;      Atchison  v. 
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Wills,  21  App.  Cas.  548;  Washington 
&  G.  R.  Co.  V.  Patterson,  9  App.  Cas. 
423.  Ga.  —  Hudgins  v.  Coca  Cola  Bot- 
tling Co.,  122  Ga.  695,  50  S.  E.  974; 
Tucker  v.  Central  of  Georgia  R.  Co.,  122 
Ga.  387,  50  S.  E.  128.  lU.  —  Chicago 
City  R.  Co.  V.  Bruley,  215  111.  464,  74 
N.  E.  441;  Illinois  Cent.  R.  Co.  v.  Beh- 
rens,  208  111.  20,  69  N.  E.  796;  Swift 
&  Co.  V.  Rutkowski,  182  111.  18,  54  N.  E. 
1038;  Chicago,  B.  &  Q.  R.  Co.  v.  Dick- 
son, 88  111.  431;  Rockford,  R.  L  &  St. 
L.  R.  Co.  V.  Phillips,  66  111.  548;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Carter,  20  111, 
390;  Frechett  v.  Illinois  Central  Rail- 
road Co.,  197  111.  App.  213;  National 
E.  &  S.  Co.  V.  Vogel,  115  111.  App.  607; 
Chicago  &  A.  R.  Co.  v.  Anderson,  67 
111.  App.  386;  Springfield  v.  Purdey,  61 
111.  App.  114;  North  Chicago  St.  R, 
Co.  V.  Cotton,  41  111.  App.  311;  Straight 
V.  Odell,  13  111.  App.  232.  Ind.  —  Terre 
Haute  &  I.  R.  Co.  v.  McCorkle,  140  Ind. 
613,  40  N,  E.  62;  Indiana,  B.  &  W.  R. 
Co.  V.  Overton,  117  Ind.  253,  20  N.  E. 
147;  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Schmidt,  106  Ind.  73,  5  N.  E.  684; 
Ohio  &  M.  R.  Co.  V.  Selbv,  47  Ind.  471, 
17  Am.  Rep.  719;  Ft.  ^Wayne  v.  De 
Witt,  47  Ind.  391;  Pennsylvania  Co.  f. 
Krick,  47  Ind.  368.  la.  —  Watson  v. 
Mississippi  River  Power  Co.,  174  Iowa 
23,  156  N.  W.  188,  L.  R.  A.  1916D,  101; 
Winey  v.  Chicago  etc.  R.  Co.,  92  Iowa 
622,  61  N.  W.  218;  Homan  v.  Franklin, 
90  Iowa  185,  57  N.  W.  703.  Kan.— Chi- 
cago, R.  I.  &  P.  R.  Co,  V.  Wheeler,  70 
Kan.  755,  79  Pac.  673.  Ky.  — Louis- 
ville &  N.  R.  Co.  V.  Mitchell,  87  Ky. 
327,  8  S.  W.  706.  La.  — Roberts  v. 
Hyde,  15  La.  Ann.  51.  Mass.  —  Porter 
V.  Sullivan,  7  Gray  441.  Mich.  —  Mont- 
gomery V.  Muskegon  Boom.  Co.,  88 
Mich.  633,  50  N.  W.  729,  26  Am.  St. 
Rep.  308;  Wormsdorf  v.  Detroit  City 
R.  Co.,  75  Mich.  472,  42  N.  W.  1000, 
13  Am.  St.  Rep.  453;  Petrie  v.  Lane, 
67  Mich.  454,  35  N.  W.  70;  Abernethy 
V.  Van  Buren,  52  Mich.  383,  18  N.  W. 
116.  Minn.  —  Gillespie  v.  Duluth,  137 
Minn.  454,  163  N.  W.  779;  Morrison  f. 
Lovejoy,  6  Minn.  319.  Miss.  —  South- 
ern Exp.  Co.  V.  Brown,  67  Miss.  260,  7 
So.  318,  8  So.  425,  19  Am.  St.  Rep.  306. 
Mo.  —  Van  Horn  v.  St.  Louis  Transit 
Co.,  198  Mo.  481,  95  S.  W.  326;  Bragg 
V.  Metropolitan  St.  R.  Co.,  192  Mo.  331, 
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a  part  of  the  charge,*  and  no  variance  occurs  where  the  part  thus  proved 
is  sufficient  to  sustain  a  recovery.'^    If  the  plaintiff,  though  needlessly 


91  S.  W.  527;  Prewitt  i'.  Missouri  etc. 
E.  Co.,  134  Mo.  615,  36  S.  W.  667; 
Morrow  v.  Surber,  97  Mo.  155,  11  S.  W. 
48;  Radcliffe  v.  St.  Louis  etc.  R.  Co., 
90  Mo.  127,  2  S.  W.  277;  Saunders  v. 
Brosius,  52  Mo.  50;  Politowitz  v.  Citi- 
zens' Tel.  Co.,  115  Mo.  App.  57,  90  S. 
W.  1031;  Barrett  v.  Western  Union 
Tel.  Co.,  42  Mo.  App.  542.  N.  Y.  — Fin- 
negan  c.  Robinson  Co.,  124  App.  Div. 
117,  108  N  Y.  Supp.  135;  Scheu  V. 
Union  R.  Co.,  112  App.  Div.  239,  98  N. 
Y.  Supp.  278;  Lynch  v.  Cronk,  91  Misc. 
422,  155  N.  Y.  Supp.  271;  Woolsey  v. 
Ellenville,  69  Hun  489,  23  N.  Y.  Supp. 
410;  Cheetham  v.  Tillotsou,  5  Johns. 
430;  Sehmitt  v.  Dry  Dock,  E.  B.  &  B. 
E.  Co.,  2  City  C.  R.  359,  3  N.  Y.  St. 
257  NO.  —  Talley  v.  Harriss  Granite 
Quarries  Co.,  174  N.  C.  445,  93  S.  E. 
995  N.  D.  —  Coulter  v.  Great  Northern 
R.  Co.,  5  N.  D.  568,  67  N.  W.  1046. 
Ohio.  —  Baltimore  &  0.  R.  Co.  f.  Lock- 
wood,  72  Ohio  St.  586,  74  N.  E.  1071. 
Pa  —  Sturzebecker  v  Inland  Traction 
Co.,  211  Pa.  156,  60  Atl.  583.  S.  C. 
Cobb  V.  Columbia  &  G.  R.  Co.,  37  S.  C. 
194,  15  S.  E.  878;  McCool  v.  McCluny, 
Harp.  486.  Tex.  —  Carson  f.  Texas  I. 
Co.  (Tex.  Civ.  App.),  34  S.  W.  762. 
Vt.  — Bailey  i:  Moulthrop,  55  Vt.  13; 
Graves  v.  Severens,  40  Vt.  636;  Bax- 
ter V.  Winooski  Turnpike  Co.,  22  Vt. 
114,  52  Am.  Dec.  84.  Wash.  —  Albin  v. 
Seattle  Elec.  Co.,  40  Wash.  51,  82  Pac. 
145.  Wis.  —  Lawson  f.  Chicago,  St.  P., 
M.  &  O.  R.  Co.,  64  Wis.  447,  24  N.  W. 
618,  54  Am.  Rep.   634. 

[a]  Where  the  declaration  charged 
negligence  of  the  engineer  in  making 
an  emergency  stop  an  amendment  was 
allowed  to  meet  the  proof  that  the  in- 
jury was  caused  by  negligence  of  the 
head  brakeman  in  giving  an  emergency 
stop  signal.  Waters  f.  Guile,  234  Fed. 
532,  148  C.  C.  A.  298. 

[bj  Negligent  Order  of  Foreman. 
In  a  suit  by  an  employee  for  personal 
injury,  a  failure  to  establish  an  allega- 
tion that  the  foreman  gave  a  negligent 
order  to  some  of  the  workmen  to  turn 
loose  a  cable  which  plaintiff  was  hold- 
ing, held  fatal  to  a  recovery  by  plain- 
tiff. Tallev  V.  Harriss  Granite  Quarries 
Co.,  174  N.  C.  445,  93  S.  E.  995. 

4.  Ala,  —  Alabama  G.  S.  R.  Co.  v. 
Heddleston,  82  Ala.  218,  3  So,  53.  Conn, 


Burdick  v.  Glasko,  18  Conn.  494.     Ga. 
Savannah,  F.   &  W.  Ry.   Co.   v.  Evans, 
121  Ga.  391,  49  S.  E.  308.    111.  —  Swift 
&  Co.  V.  Eutkowski,  182  111.  18,  54  N.  E. 
1038;      Joliet  v.  Johnson,  177  HI.   178, 
52  N.  E.  498;     Rock  Island  v.  Cuinely, 
126  111.  408,  18   N.   E.   753;      Grove  v. 
Link,  201  111.  App.  393;    East  St.  Louis 
C.  E.  Co.  V.  Shannon,  52  111.  App.  420. 
la  —  Aniirum     f.     Marshalltown,     r05 
Iowa   493,    75    N.    W.    360;       Winey   v. 
Chicago    etc.    E.    Co.,   92    Iowa   622,   61 
N.  W.  218.     Mass.  —  O 'Connor  v.  Bos- 
ton &  L.  E.  Corp.,  135  Mass.  352;  Porter 
1-.  Sullivan,  7  Gray  441.  Mich.  —  Smith 
V.  Michigan  Cent.  E.  Co.,  100  Mich.  148, 
58    N.   W.    651,   43    Am.    St.    Eep.    440; 
Thompson  v.  Toledo  etc.  E.  Co.,  91  Mich. 
255,  51   N.  W.  995;     Wormsdorf  f.  De- 
troit City  Ey.  Co.,  75  Mich.  472,  42  N. 
W.  1000,  13   Am.  St.  Eep.  453;     Smith 
V.  Holmes,  54  Mich.  104,  19  N.  W.  767. 
Mo.  —  Morrow   f.    Surber,    97   Mo.    155, 
11   S.   W.   48;     Werner  v.   Citizens'   R. 
Co.,   81   Mo.  368;    Walsh  v.   Homer,   10 
Mo.  6,  45  Am.  Dec.  342.    Ore.  —  Hough 
V.      Grants      Pass     P.      Co.,     41      Ore. 
531,      69      Pac.      655.      Pa.  —  Boyajian 
V.   Ohanian,   60  Pa.   Super.   614.     S.   C. 
Hammond    v.    North-Eastern    E.    Co.    6 
S.  C.  130,  24  Am.  Eep.  467.    Tex.  —  San 
Antonio  St.  E.  Co.  v.  Muth,  7  Tex.  Civ. 
App.  443,  27  S.   W.  752.     Vt.  —  Bailey 
V.    Moulthrop,    55    Vt.    13;       Patten   v. 
Sowles,     51    Vt.    388;       Hutchinson     V. 
Granger,   13  Vt.   386;      Vail  v.   Strong, 
10  Vt.  457.    Wis.  — Earley  v.  Winn,  129 
Wis.   291,  109   N.    W.   633. 
See  the  title  "NegUgence." 
5.     U.  S  —  Southern  Ry.  Co.  v.  Car- 
son, 194  U.  S.  136,  24  Sup.  Ct.  609,  48 
L.   ed.  907.     Ala.  — Alabama  G.  S.   E. 
Co.  f.  Hill,  93  Ala.  514,  9  So.  722,  30 
Am.  St.  Rep.  65;     Scott  v.  McKinnish, 
15  Ala.  662;     Chandler  v.  Holloway,  4 
Port.  17;     Commons  v.  Walters,  1  Port. 
377,  27  Am.  Dee.  6.35.    Conn.  —  Nichols 
V    Haves,  13  Conn.  155.     Ga.  — Savan- 
nah, F.  &  W.  Ey.  Co.  V.  Evans,  121  Ga. 
391,  49  S.   E.   308;      Brown  v.  Hanson, 
53   Ga.   632.     ni.  — Harbison  v.  Shook, 
41   111.   141;      Wilbom   r.   Odell,   29   111. 
!456;      Sanford    r.    Gaddis,   15    111.   228; 
!  Grove  v.  Link,  201  111.  App.  393;     Chi- 
cago &  E.  I.   R.  Co.  V.  Rains,  106  IlL 
App.  539;     keefe  v.  Voigt,  45  111.  App. 
620.     Ind.  —  Chicago,  I.  &  L.  Ry,   Co. 
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describe  tlie  tort  and  Hie  means  adopted  in  effecting  it,  with  minute- 
ness and  particularity,  and  the  proof  substantially  vary  from  the  state- 
ment, there  will  be  a  fatal  variance,®  unless  such  unnecessary  averments 


V.  Barnes,  164  Ind.  143,  73  N.  E.  91; 
Standard  Oil  Co.  v.  Bowker,  141  Ind. 
12,  40  N.  E.  12S;  Gould  Steel  Co.  v. 
Kichards,  30  Ind.  App.  348,  66  N.  E. 
68;  Iseley  v.  Lovejoy,  S  Blackford  462; 
McCoombs  v.  Tuttle^  5  Blackford  431; 
Wheeler  v.  Kobh,  1  Blackf.  330,  12  Am. 
Dec.  245.  Ky.  —  Barr  v.  Gaines,  3 
Dana  258.  Mass.  —  Whiting  v.  Smith, 
13  Pick.  364.  Mich.  —  Wormsdorf  v. 
Detroit    Citv    Ky.    Co.,    75    Mich.    472, 

42  N.  W.  1000,  13  Am.  St.  Rep.  453. 
Mo.  ^-  Oglesbv  V.  Missouri  Pac.  Ev.  Co., 
150  Mo.  137,'  37  S.  W.  829,  51  S.  W. 
758;  Nooninger  f.  Vogt,  88  Mo.  589; 
Lewis  V.  MoDaniel,  82  Mo.  577;  Pen- 
nington t'.  Meeks,  46  Mo.  217;  Schmidt 
r.  Bauer,  60  Mo.  App.  212;  Casey  v. 
Aubuchon,  25  Mo.  App.  91;  Mix  i\  Mc- 
Coy, 22  Mo.  App.  488.  N.  H.  —  Smart 
t'.  Blanehard,  42  N.  H.  137;  Mer- 
rill  r.  Peaslee,  17  N.  H.  540.  N.  Y. 
Purple  V.  Horton,  13  Wend.  9,  27 
Am.  Dec.  167;  Loomis  v.  Swick, 
3  Wend.  205;  Miller  r.  Miller,  8 
Johns.  74.  owe  — Cheadle  v.  Buell,  6 
Ohio  67.  Pa.  —  Bovaiian  r.  Ohanian, 
60  Pa.  Super.  614.  Term.  —  Hancock  r. 
Stephens,  11  Humph.  507.  Vt.  —  Smith 
i;.  Hollister,  32  Vt.  695. 

6.  U.  S.  —  Atwood  V.  Chicago,  R.  I. 
&  P.  R.  C,  72  Fed.  447.  Ala.  — Bowie  v. 
Birmingham  R.  &  E.  Co.,  125  Ala.  397, 
27  So.  1016,  82  Am.  St.  Rep.  247,  50 
L.  R.  A.  632;  Watkins  v.  Birmingham 
R.  &  E.  Co.,  120  Ala.  147,  24  So    392, 

43  L.  R.  A.  297;  Birmingham  Elec.  R 
Co.  V.  Clay,  108  Ala.  233.  19  So.  309; 
Louisville  &  N.  R.  Co.  v.  Hurt,  101  Ala. 
34,  13  So.  130.  Cal.  — Scott  v.  Mc- 
Pherson,  168  Cal.  783,  145  Pac.  529; 
Gibson  v.  Wheeler,  110  Cal.  243,  42  Pac. 
810.  Conn.  —  Crogan  r.  Schiele,  53 
Conn.  186,  l,Atl.  899,  5  Atl.  673.  55 
Am.  Rep.  88.  Fla. —  Louisville  &  N. 
R.  Co.  r.  Guyton,  47  Fla.  188,  36  So.  84. 
ni.- Lake  St.  El.  R.  Co.  v.  Shaw,  203 
111.  39,  67  N.  E.  374;  Lake  St.  El.  R. 
Co.  r.  Collins,  118  111.  App.  270;  Chi- 
cago. B.  &  Q.  R.  Co.  r.  Dickson,  SS  111. 
431;  Straight  r.  Odell,  13  111.  App.  232. 
Ind.  —  Terre  Haute  Elec.  Co.  v.  Rob- 
erts, 174  Ind.  351,  91  N.  E.  941;  Terre 
Haute  &  I.  R.  Co.  v.  McCorkle,  140  Ind. 
613,  40  N.  E.  62;  Indiana,  B.  &  W.  R. 
Co.  V.  Overton.  117  Ind.  253,  2Q  N    E. 
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147;  Louisville,  N.  A.  &  C.  Rv.  Co.  v. 
Schmidt,  106  Ind.  73,  5  N.  E.  684;  In- 
dianapolis Union  Ey.  Co.  V.  Neubaucher, 
16  Ind.  App.  21,  43  N.  E.  576,  44  N.  E, 
669.  Kan.  —  Missouri  Pac.  R.  Co.  v. 
MofiPatt,  56  Kan.  667,  44  Pac.  607.  Ky. 
Prestonsburg  Coal  Co.  v.  Wallen,  159 
Ky.  369,  167  S.  W.  395;  Thomas  v. 
Louisville  &  N.  R.  Co.,  IS  Kv.  L.  Rep. 
164,  35  S.  W.  910.  Mich.  —  Moilanen 
v.  Washington  Iron  Co.,  176  Mich.  505, 
142  N.  W.  757;  Montgomery  r.  Mus- 
kegon Boom.  Co.,  88  Mich.  633,  50  N. 
W.  729,  26  Am.  St.  Rep.  308;  Schindler 
r.  Milwaukee,  L.  S.  &  N.  Rv.  Co.,  77 
Mich.  136,  43  N.  W.  911;  Wormsdorf 
V.  Detroit  City  Ry.  Co.,  75  Mich.  472, 
42  N.  W.  1000,  13  Am.  St.  Rep.  453; 
Henry  r.  Lake  Shore  &  M  S.  Rv.  Co., 
49  Mich.  495,  13  N.  W.  832;  Bafterson 
V.  Chicago  &  G.  T.  Ry.,  49  Mich.  184, 
13  N.  W.  508.  Mo.  —  Graney  v.  St. 
Louis,  I.  M.  &  S.  E.  Co.,  157  Mo.  666, 
57  S.  W.  276.  50  L.  R.  A.  153;  Bartley 
r.  Metropolitan  St.  R.  Co.,  148  Mo.  124, 
49  S.  W.  840;  Chittv  v.  St.  Louis,  L  M. 
&  S.  Ry.  Co.,  148  Mo.  64,  49  S.  W.  868; 
McCarty  v.  Rood  Hotel  Co,  144  Mo 
397,  46  S.  W.  172;  McManamee  v.  Mis- 
souri Pac.  Ey.  Co.,  135  Mo.  440,  37  S. 
W.  119;  Atchison  v.  Chicago,  E.  I  & 
P.  E.  Co.,  80  Mo.  213;  Schneider  r. 
Missouri  Pac.  E.  Co.,  75  Mo.  295;  Wald- 
hier  v.  Hannibal  &  St.  J.  E.  Co.,  71  Mo. 
514;  Bowles  v.  Quincv,  O.  &  K  C.  R. 
Co.,  167  Mo.  App.  268,' 149  S.  W.  1041; 
Mason  v.  St.  Louis,  I.  M.  &  S.  Ey.  Co., 
75  Mo.  App.  1;  Ravenscraft  f.  Mis- 
souri Pac.  R.  Co.,  27  Mo.  App.  617. 
Mont.  —  Forsei;  r.  Pittsburgh  &  M. 
Copper  Co.,  38  Mont.  403,  100  Pac. 
218;  Pierce  v.  Great  Falls  &  C  Rv.  Co., 
22  Mont.  445.  56  Pac.  867.  Pa.  —  Mold- 
awer  v.  Trust  Co.  of  N.  A.,  57  Pa. 
Super.  66.  Va.  —  Richmond  R.  &  Elec 
R.  Co.  r.  Bowles,  92  Ya.  738,  24  S.  E. 
388.  Wis.  —  Lagage  r.  Chicago  &  N. 
W.  Ry.  Co.,  91  Wis.  507,  65  N.  W.  165. 
Sec  the  title  "Negligence." 
[a]  An  allegation  that  insufficient 
time  for  plaintiff  to  alight  from  the 
street  car  was  given,  will  be  sustained 
by  proof  that  the  car  did  not  stop  a  suf- 
ficient length  of  time  to  enable  plain- 
tiff to  alight  in  safety  and  to  assist 
a  child  who  accompanied  her  to  alight, 
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can  be  regarded  as  surplusage.'' 

(II.)  Contract  Pleaded  in  Tort  Actions.  —  A  variance  in  respect  to  a  con- 
tract pleaded  in  a  tort  action  is  material  only  where  the  contract  is  of 
the  gist  of  the  action,*  as  where  the  tort  is  for  a  breach  of  duty  growing 
ont  of  the  contract  set  forth.®   If  the  contract  is  only  incidentally  in- 


Hannon  v.   St.   Louis   Transit   Co.,   102 
Mo.  App.  216,   77   S.   W.   158. 

[b]  An  allegation  that  defendant 
suddenly  and  violently  started  and 
moved  its  train,  whereby  plaintiff  as 
she  was  about  to  alight,  was  thrown 
with  great  force  from  and  off  said  train 
to  and  upon  the  platform,  is  not  sus- 
tained by  proof  that  the  defendant 
started  its  train  slowly  and  smoothly, 
while  the  gates  were  open,  and  before 
the  plaintiff  had  time  to  get  off,  and 
that  she  stepped  through  the  open  gate 
from  the  car  to  the  platform  and  was 
thrown  down.  Lake  St,  El  E.  Co.  v. 
Shaw,  203  111.  39,  67  X.  E.  371. 

[c]  Delay  in  Shipment.  —  A  com- 
plaint for  damages  for  negligence  in 
transporting  live  stock,  which  alleges 
the  negligence  to  consist  in  the  use  of 
improper  cars  and  the  unloading  of  the 
live  stock  in  improper  pens,  will  not 
authorize  a  recovery  because  of  un- 
reasonable delay  in  the  shipment, 
where  no  amendment  is  made  to  con- 
form the  complaint  to  the  proof.  Bow- 
les v.  Quincy,  O.  &  K.  C.  E.  Co.,  167 
Mo.   App.   268,   149    S.   W.   1041. 

[d]  Means  Employed.  —  An  inter- 
pleader claiming  his  brand  f  had  been 
changed  to  an  H,  alleged  the  method 
by  which  the  change  had  been  effected. 
A  failure  to  show  that  the  change  had 
been  made  in  the  manner  stated  was 
held  to  constitute  a  material  variance. 
National  Live  Stock  Commission  Co.  v. 
Donohoe   (Mo.  App.),  210  S.  W.  929. 

[e]  Proof  of  ejection  from  a  street 
car  by  the  conductor  only  is  not  suf- 
ficient to  sustain  a  cause  of  action  un- 
der a  complaint  which  alleged  that 
e.iection  was  made  by  the  united  efforts 
of  the  conductor  and  motorman.  Bowie 
V.  BirmL  gham  E.  &  E.  Co.,  125  Ala. 
397,  27  So.  1016,  S2  Am.  St.  Eep.  247, 
50  L.  E.  A.  632. 

7.  U.  S.  — Dobbin  r.  Fovles,  2 
Cranch  C.  C.  65,  7  Fed.  Cas.  No.  3,942. 
m.  —  Jones  V.  Sanitarv  Dist.,  265  111. 
98,  106  N.  E.  473.  Mich.  —  Eichter  v. 
Harper,  95  Mich.  221.  54  X.  W.  768; 
Thaver  r.  Flint  &  P.  M.  E.  Co..  93 
Mich.  150,  53   N.  W.  216;      Thompson 


t\  Toledo,  A.  A.  &  N.  M.  R.  Co.,  91 
Mich.  255,  51  N  W.  995. 

See  supra.  Ill,  C,  2,  b.  (II),  (D),  (2). 

[a]  Damage  to  Land  from  Sanitary 
District. —  Where  the  statute  creates 
liability  against  a  sanitary  district  for 
all  damages  that  may  result  to  any 
landowner  by  reason  of  turning  water 
from  the  district  into  the  Illinois  river, 
an  allegation  in  a  declaration  based  on 
such  statute,  that  the  act  was  negli- 
gently and  wilfully  done,  is  immaterial 
and  surplusage,  and  failure  to  prove 
it  does  not  constitute  a  variance.  Jones 
V.  Sanitary  Dist.,  265  111.  98,  106  N.  E. 
473. 

8.  Ala.  —  Wilkinson  V.  Moseley,  18 
Ala.  |2SS.  Conn.  —  Bartholomew  v. 
Bushnell,  20  Conn.  271,  52  Am.  Dec. 
338;  Maine  v.  Bailey,  15  Conn.  298; 
Bulklev  V.  Landon,  2  Conn.  404.  Del. 
Eandei  v.  "Wright,  1  Harr.  34,  lU 
Wabash  "W.  E.  Co.  v.  Friedman,  146 
111.  583,  30  X.  E.  353,  34  X.  E.  1111. 
Md.  —  McXamee  v.  Minke,  49  Md.  122; 
Ferguson  r.  Tucker,  2  Har.  &  G.  182. 
Miss.  —  Tutt  "s  Admr.  f.  McLeod,  3 
How.  223.  Vt  —  Vail  r.  Strong,  10  Vt. 
457. 

9.  Ala.  —  Wilkinson  r.  Moseley,  18 
Ala.  288.  Conn»  —  Bartholomew  r. 
Bushnell.  20  Conn.  271,  52  Am.  Dec. 
338;  Maine  r.  Bailey,  15  Conn.  298; 
Bulkley  v.  Landon,  2 "^ Conn.  404.  DeL 
Eandei  v.  Wright,  1  Harr.  34.  HI. 
Wabash  W.  E.  Co.  v.  Friedman.  146  111. 
5S3,  30  X.  E.  353,  34  X.  E.  1111.  Md. 
McXamee  v.  Minke,  49  Md.  122;  Fer- 
guson V.  Tucker,  2  Harr.  &  G.  182. 
Miss. —  Tutt 's  Admr.  r.  McLeod,  3 
How.  223.  Vt.  — Vail  v.  Strong,  10  Vt. 
457.  Eng,  —  Weall  r.  King,  12  East 
452,  104  Eng.  Eeprint  176>  Carlisle  V. 
Trears,  2  Cowp.  671,  98  Eng.  Eeprint 
13t)0;     Symonds  v.  Carr.  1  Campb.  361. 

[a]  When  an  exchange  of  property 
ia  relied  on  in  plaintiff's  pleading, 
there  is  a  fatal  variance  where  the 
proof  shows,  not  only  that  defendant 
was  to  give  something  in  addition  to 
the  property,  but  that  he  was  to  re- 
ceive other  property  in  addition  to  the 
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volved  failure  to  establish  it  as  alleged  is  not  fatal." 

(HI.)  Duty.—  When  the  plaintiff's  right  consists  in  an  obligation  on 
the  part  of  the  defendant  to  observe  some  particular  duty,  the  nature 
of  such  duty  must  be  pleaded  and  proved,"  and  a  material  variance 
exists  where  the  facts  brought  out  in  evidence  disclose  entirely  different 
duties  and  perils  from  those  laid  in  the  pleading.^^  ^  contract  which  is 
the  basis  of  the  duty  resting  upon  the  defendant  must  be  established 
substantially  as  averred.^^ 

(IV.)  Negligence.  —  The  doctrine  of  variance  as  applied  to  allegations 
of  negligence  is  treated  elsewhere  in  this  work.^* 

(V.)  Means  Employed  and  Manner  of  Accident.  —  A  variance  as  to  the 
means  or  instrument  employed  to  accomplish  the  tort,  which  does  not  go 
to  the  gravamen  of  the  action  is  not  fatal,'^  and  a  difference  between  the 
pleading  and  the  proof  in  respect  to  specification  of  mere  matters  of 


premises   of    the   plaintiff.     Cassem   v, 
Williams,   104   111.   App.    504. 

[b]  Variance  as  to  Contract  To  Carry 
Passenger.  —  Plaintiff  declaring  in  case 
for  assault  committed  upon  him  while 
a  passenger,  may  allege  the  contract 
of  carriage  in  general  terms.  But,  if 
instead  of  so  doing  he  particularly 
states  the  termini  of  his  journey,  he 
must  establish  the  contract  as  thus  al- 
leged. Lake  St.  El.  U.  Co.  v.  Collins, 
118  111.  App.  270.  See  21  Standard 
Proc.   121. 

10.  Cunningham  v.  Kimball,  7  Mass. 
65. 

[a]  In  trespass  on  the  case  for  de- 
ceit plaintiff  set  forth  a  contract  to 
exchange  his  mare  for  defendant's 
mare  and  a  note,  and  alleged  fraud  on 
the  part  of  the  defendant  in  misrep- 
resenting the  condition  of  his  animal. 
Evidence  was  introduced  to  show  that 
as  a  part  of  the  bargain  plaintiff  un- 
dertook to  keep  a  pair  of  steers  for 
the  defendant  one  week.  The  grava- 
men of  the  action  being  the  false  rep- 
resentation, the  variance  in  respect  to 
the  contract  was  held  immaterial. 
Cunningham  v.  Kimball,  7  Mass.  65. 

11.  Lake  St.  El.  R.  Co.  v.  Collins, 
118  111.   App.   270. 

12.  Orr  V.  Boockholdt,  10  Ala.  App. 
331,  65  So.  430;  Schindler  v.  Mil- 
waukee, L.  S.  &  W.  Ry.  Co.,  77  Mich. 
136,  43  N.  W.  911. 

[a]  Variance  as  to  Movement  of 
Train.  —  There  is  a  variance  between 
a  declaration  which  in  its  allegations 
conveys  the  idea  that  the  freight  train 
which  injured  plaintiff  was  standing  on 
the  track  with  locomotive  attached  as 
plaintiff  approached  the  crossing  in  his 
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sleigh  and  then  proceeded,  as  a  mov- 
ing train,  so  as  to  strike  the  sleigh  in 
its  course,  and  proof  that  the  cars  on 
the  track  were  backing  and  not  mov- 
ing forward  and  that  they  were  not 
handled  by  the  engine  as  a  train  but 
detached  and  shoved  backward.  Schind- 
ler V.  Milwaukee,  L.  S.  &  W.  Ry.  Co., 
77   Mich.   136,  43   N.  W.  911. 


13. 
14. 
15. 


See  sitpra,   III,   C,   3,  h,    (II). 

See  20  Standard  Proc.  319. 

Gait  V.  Woliver,  103  111.  App.  71; 
Lynch  v.  Cronk,  91  Misc.  422,  155  N. 
Y.    S.    271. 

[a]  In  an  action  for  malicious  in- 
jury to  the  real  property  of  the  plain- 
tiff alleged  to  have  been  caused  by  the 
defendant  turning  the  water  on  in  the 
upstairs  apartments  in  such  volumes  as 
to  flood  such  apartments,  there  is  not 
a  fatal  variance  where  plaintiff's  proof 
tended  to  show  that  the  water  was  not 
"turned  on,"  but  that  the  injuries 
complained  of  were  caused  by  permit- 
ting the  waste  water  of  the  refrigera- 
tor to  overflow.  Lynch  v.  Cronk,  91 
Misc.  422,  155  K  Y.  Supp.  271. 

[b]  Between  Boiler  and  Fire  Box. 
A  fire  box  may  be  called,  and  is  part 
of  the  boiler;  consequently  no  material 
variance  exists  between  a  complaint 
alleging  that  a  boiler  exploded  and 
proof  showing  that  it  was  the  fire  box 
which  exploded.  Illinois  Cent.  R.  Co. 
r.  Behrens,  208  111.  20,  69  N.  E.  796. 

[c]  The  exact  size  of  a  com  shred- 
der which  is  alleged  to  have  frightened 
plaintiff's  horses  is  not  material.  The 
material  thing  is  that  it  was  of  such 
a  size,  shape  and  appearance  as  to  be 
calculated  to  frighten  horses.  The 
precise  size  of  the  machine  need  not  be 
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detail  concerning  the  accident  or  injury  will  be  regarded  as  immaterial 
where  there  are  general  averments  of  negligence.^*^ 

(VI.)  Damages.  —  There  should  be  substantial  conformity  between  the 
pleading  and  the  proof  as  to  the  character  of  damages.^"  A  variance 
in  respect  to  the  amount  of  damages  claimed  is  not,  however,  material,^^ 
particularly  where  there  is  no  showing  that  the  adversary  was  misled 
thereby."  Proof  of  a  different  amount  of  damages  than  is  alleged  will 
support  a  recovery^"  provided  it  does  not  exceed  the  amount  laid  in  the 
pleading. 


exactly  proved  as  alleged,  particularly 
where  the  allegations  are  under  a  vi- 
delicit.  Gait  v.  Woliver,  103  111.  App. 
71. 

16.  Consolidated  Stone  Co.  v.  Wil- 
liams, 26  Ind.  App.  131,  57  N.  E.  558, 
84  Am.  St.  Rep.  278;  Kniceley  v.  West 
Virginia  M.  R.  Co.,  64  W.  Va.  278,  61 
S.  E.  811,  17  L.  R,  A.  (N.  S.)   370. 

[a]  Thus  where  a  declaration  by  an 
employee  for  injuries  from  a  collision 
stated  that  the  collision  caused  lumber 
to  be  thrown  on  the  plaintiff,  while 
the  proof  was  that  it  caused  him  to  be 
thrown  from  the  car,  the  variance  was 
considered  immaterial.  Kniceley  v. 
West  Virginia  M.  R,  Co.,  64  W.  Va. 
278,  61  S.  E.  811,  17  L.  R.  A.  (N.  S.) 
370. 

17.  111.  — North  Chicago  St.  R.  Co. 
V.  Cotton,  41  111.  App.  311.  la.  — Ro- 
man V.  Franklin,  90  Iowa  185,  57  N.  W. 
703.  Ky  —  Phoenix-Jellico  Coal  Co.  v. 
Grant,  159  Ky.  95,  166  S.  W.  812.  La. 
Roberts  v.  Hyde,  15  La.  Ann.  51.  Mich. 
Petrie  ;;.  Lane,  67  Mich.  454,  35  N.  "W. 
70;  Abernethy  v.  Van  Buren,  52  Mich. 
383,  18  N.  W.  116,  Minn.  —  Morrison 
V.  Lovejoy,  6  Minn.  319.  Mo.  —  Saun- 
ders V.  Brosius,  52  Mo.  50;  Barrett  r. 
Western  Union  Tel.  Co.,  42  Mo.  App. 
542.  N.  y.  —  Schmitt  v.  Dry  Dock,  E. 
B.  &  B.  R.  Co.,  2  City  C.  R.  359,  3  N.  Y. 
St.  257.  S.  C  — Cobb  v.  Columbia  & 
G.  R.  Co.,  37  S.  C.  194,  15  S.  E.  878. 
Tex.  —  Carson  v.  Texas  I.  Co.  (Tex. 
Civ.  App.),  34  S.  W.  762.  Vt.  — Graves 
V.  Severens,  40  Vt.  636;  Baxter  v. 
"Winooski  Turnpike  Co.,  22  Vt.  114,  52 
Am.   Dec.   84. 

See  13  Standard  Proc.  390. 

[a]  Proof  of  a  partial  destruction  of 
property  (1)  is  not  materially  variant 
from  an  alTfgation  of  a  total  destruc- 
tion, where  the  opposite  party  is  not 
therebv  prejudiced.  Sterrett  r.  North- 
port  Min.  &  Smelt.  Co.,  30  Wash.  164, 
70  Pac,  266.      (2)   Thus  where  a  total 


destruction  of  an  orchard  and  crops 
by  fumes  from  defendant's  smelter  is 
alleged,  evidence  of  a  partial  destruc- 
tion only,  will  warrant  a  recovery. 
Sterrett  v.  Northport  Miu.  &  Smelt. 
Co.,  30  Wash.  164,  70  Pac.  266. 

[b]  Payment  or  Mere  Indebtedness. 

Under  an  allegation  that  plaintiff  had 
expended  a  specified  sum  for  medical 
services  as  result  of  the  injury,  evi- 
dence that  he  had  incurred  a  liability 
to  pay  the  named  sum  is  not  admis- 
sible. McLaughlin  v.  San  Francisco  & 
S.  M.  R.  Co.,  113  Cal.  590,  45  Pac.  839; 
Donnelly  v.  Hufschmidt,  79  Cal.  74,  21 
Pac.  546;     Ward  V.  Haws,  5  Minn.  440. 

[c]  A  failure  to  prove  one  of  two 
items  of  damages  alleged  does  not  con- 
stitute a  material  variance.  Southern 
Iron  &  E.  Co.  v.  Holmes  Lumb.  Co.,  164 
Ala.  517,  51  So.  531. 

18.  111.  — Chicago  &  A.  R.  Co.  v. 
0  'Brien,  34  111.  App.  155.  Mo.— Thomas 
V.  Bambrick  Bros.  Const.  Co.,  1S9  Mo. 
App.  623,  175  S.  W.  258.  N.  Y.— Wait 
r.  Borne,  123  N.  Y.  592,  25  N.  E.  1053. 
S.  C.  —  Pledger  v.  Wade,  1  Bay  35.  Vt. 
Mallory  v.  Leach,  35  Vt.  156,  82  Am. 
Dec.  625. 

19.  Thomas  v.  Bambrick  Bros. 
Const.  Co.,  189  Mo.  App.  623,  175  8. 
W.  258. 

20.  111.  — Chicago  &  A  R.  Co.  v. 
O'Brien,  34  111.  App.  155.  Mich.— Aber- 
nethy V.  Van  Buren,  52  Mich  383,  18 
N.  W.  116.  Mo.  — Horton  v.  St.  Louis, 
L  M.  &  S.  R.  Co.,  83  Mo.  541;  Frank 
V.  Curtis  &  Son,  58  Mo.  App.  349.  N.  Y. 
Wait  V.  Borne,  123  N.  Y.  592,  25  N.  E. 
1053.  S.  C.  —  Pledger  v.  Wade,  1  Bay 
35.  Tex. —  Texas  &  P.  R.  Co.  v.  Huff- 
man, 83  Tex.  286,  18  S.  W.  741;  Greg- 
ory V.  Coleman,  3  Tex.  Civ.  App.  166, 
22  S.  W.  181;  Gulf  C.  &  S.  F  R.  Co.  v. 
Simonton,  2  Tex.  Civ.  App.  558,  22  S. 
W.  285.  Vt  —  Mallory  v.  Leach,  35 
Vt.  156,  82  Am.  Dec.  625. 
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i.  Title,  Oivnership  and  Possession.  —  The  principles  of  variance  as 
applied  to  the  allegation  and  proof  of  title,  ownership  and  possession 
will  be  found  in  another  part  of  this  work.^^ 

j.  Time.  —  Time,  if  a  substantive  part  of  the  right  of  action,  must 
like  any  other  material  allegation  be  proved  as  alleged  and  failure  so 
to  do  will,  where  it  misleads  the  opposite  party  to  his  prejudice,  con- 
stitute a  material  variance.^^  Ordinarily,  however,  the  day  when  the 
tort  is  alleged  to  have  been  committed  or  the  contract  made  is  not  ma- 
terial and  need  not  be  established  with  precision,23  particularly  where 


21.  See  the  article   "Title," 

22.  U.  S.  —  Cooke  v.  Graham's 
Admr.,  3  Cranch  229,  2  L.  ed.  420.  Ala. 
-Green  v.  Southern  States  Lumb.  Co., 
163  Ala.  511,  50  So.  917.  Ark.  — Speer 
V.  McLaughlin,  11  Ark.  732;  Field  v. 
Pope,  5  Ark.  66.  Conn.  —  Hubert  v. 
New  York,  N.  H.  &  H.  E.  Co.,  90  Conn. 
261,  96  Atl.  967;  Sage  v.  Hawley,  16 
Conn.  106,  41  Am.  Dec.  128;  Curley  V. 
Dean,  4  Conn.  2-59,  10  Am.  Dec.  140, 
Del.  —  Bk.  of  Wilmington  v.  Simmons, 

1  Harr.  331.  Ga.  —  Hudson  v.  Hudson, 
90  Ga.  581,  16  S.  E.  349.  111.  — Long  v. 
Conklin,  75  111.  32;  Frazer  v.  Smith, 
60  111.  145;  Germania  F.  Ins.  Co.  v. 
Lieberman,  58  111.  117;  Streeter  v. 
Streeter,  43  111.  155;  Spangler  V.  Pugh, 
21  111.  85,  74  Am.  Dec.  77;  Singer  v. 
Hutchinson,  83  111.  App.  675;  Trench 
V.  Hardin  County  C.  Co.,  67  111.  App. 
269.  Ind.  — Ellis  v.  Ford,  5  Blackf. 
^4;  Smith  v.  Brown,  3  Blackf.  22. 
Ky.  —  Bannister  i\  Weatherf ord,  7  B. 
Mon.  271.  La.  —  Shaw  v.  Noble,  15  La. 
Ann.  305;  Riley  v.  Wilcox,  12  Eob. 
648;  Carter  V.  Hodge,  7  Rob.  433. 
Mass.  —  Little  v.  Blunt,  16  Pick.  359. 
Mo.  —  Schlatter  v.  Rector's  Admr.,  1 
Mo.  286.  N.  H.  — Drown  v.  Smith,  3 
N.  H.  299.  N.  J.  — Gulick  v.  Loder,  14 
N.  J.  L.  572.  N.  Y.  — Duncan  v.  Ray, 
19  Wend.  530;  Quin  v.  Astor,  2  Wend. 
577;  Reynolds  Card  Mfg.  Co  v.  New 
York  B.  N.  Co.,  91  Hun  463,  36  N.  Y. 
Supp.  756;  Lyons  v.  Miller,  10  Misc. 
43,  30  N.  Y.  Supp.  832,  reversed,  10 
Misc.  653,  31  N.  Y.  Supp.  795.  Pa. 
Stephens  r.  Graham,  7  Serg.  &  R.  505, 
10   Am.  Dec.  485;      Church  v    Feterow, 

2  Pen.  &  W.  301.  S.  C  — Beck  v. 
Pearse,  1  Bailey  154.  Tex.  —  Walker 
V.  Simkins,  2  Wills.  Civ.  Cas.  §  69.  Vt. 
Gates  V.  Bowker,  18  Vt.  23;  Bank  of 
Manchester  v.  Allen,  11  Vt.  302.  Va. 
Bennett's  Exr.  v.  Giles,  6  Leigh  (33 
Va.)  316.  W.  Va.  — Damarin  &  Co. 
V.  Young  Bros.,  27  W.  Va.  436;    Hawk- 
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er  V.  Baltimore  &  O.  R.  Co.,  15  W.  Va. 
628,  36  Am.  Rep.  825.  Wis.  — Paine  v. 
Trumbull,   33   Wis.   164. 

[a]  The  question  to  be  determined 
at  the  trial  in  each  case  is  whether  the 
proof  is  so  variant  from  the  date  al- 
leged as  to  mislead  the  opposite  party. 
Hamilton  v  Ingham  Circuit  Judge,  84 
Mich.    393,   47   N.    W.    681. 

[b]  Thus  if  the  date  of  a  note  of 
hand  is  alleged,  the  date  becomes  ma- 
terial, for  it  enters  into  the  description 
of  the  contract.  See  Little  v.  Blunt,  16 
Pick.  (Mass.)  359. 

[c]  Where  material  to  the  determi- 
nation of  the  fact  of  injury  in  issue, 
time  must  be  proved  as  alleged.  Hu- 
bert V.  New  York,  N.  H.  &  H.  R.  Co., 
90  Conn.  261,  96  Atl.  967;  Hawker  V. 
Baltimore  &  O.  R.  Co.,  15  W.  Va.  628, 
36  Am.  Rep.  825. 

[dj  Where  a  complaint  for  the  loss 
of  a  cow  alleges  that  the  cow  was  killed 
on  or  about  the  18th  day  of  May,  1905 
while  the  proof  shows  that  she  was 
killed  on  the  10th  day  of  October,  1904, 
the  variance  is  fatal.  Central  of  Geor- 
gia Ry.  Co.  V.  Simons,  150  Ala.  400,  43 
So.  731. 

23.  U.  S.  —  United  States  v.  Le 
Baron,  4  Wall.  642,  18  L.  ed.  309.  Ala. 
Pollack  V.  Gunter,  162  Ala.  317,  50  So. 
155;  Alexander  v.  Woodmen  of  the 
World,  161  Ala.  561,  49  So.  883;  South- 
ern Ry.  Co.  V.  Taylor,  148  Ala.  52,  42 
So.  625.  Ark. —  Smith  v.  Weatherf  ord, 
92  Ark.  6,  121  S.  W.  943.  Cah  — Thom- 
as V.  Jameson,  77  Cal.  91,  19  Pac.  177; 
Biven  v.  Bostwick,  70  Cal.  639,  11  Pac. 
790.  Conn. —  Hubert  v.  New  York,  N. 
H.  &  H.  R.  Co.,  90  Conn.  261,  96  Atl. 
067;  Shelinskv  v.  Foster,  87  Conn.  90, 
87  Atl.  35,  Ann.  Cas.  1914C,  1007; 
Plumb  V.  Griffin,  74  Conn.  132,  50  Atl. 
1.  Ga.  — Hudson  v.  Hudson,  90  Ga.  581, 
16  S.  E.  349;  Augusta  &  S.  R.  Co.  v. 
McElmurry,  24  Ga.  75.  111.  —  Trench  v. 
Hardin    County    Canning    Co.,    168   111. 
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135,  48  N.  E.  64;  Toledo,  P.  &  W.  E. 
Co  V.  McClannon,  41  111.  238;  Martin 
V.  Chicago,  D.  &  G.  B.  Transit  Co.,  194 
111.  App.  480;  Singer  v.  Hutchinson,  83 
111.  App.  675;  Keinback  i;.  Crabtree,  77 
111.  182;  St.  Louis,  A.  &  T.  H.  K.  Co. 
V.  Winkelmann,  47  111.  App.  276.  Ind. 
Phoenix  Mut.  L.  Ins.  Co.  v.  Hinesley, 
75  Ind.  1.  la.  ^Barger  v.  Brown,  161 
la  656,  143  N.  W.  496.  Kan.  — Russell 
V.  Bradley,  47  Kan.  438,  28  Pac.  176. 
Ky.  —  Merritt  v.  Cravens,  168  Ky.- 155, 
181  S.  W.  970,  L.  R.  A.  1917F,  935;  Gen- 
try r.  Doolin,  1  Bush  1.  La.  —  Buquoi 
f.  Hampton,  6  Mart.  (N.  S.)  8.  Md. 
Shields'  Lessee  v.  Miller,  4  Har.  &  J.  1. 
Mass. -- Little  v.  Blunt,  16  Pick.  359; 
Munroe  v.  Cooper,  5  Pick.  412;  Perry  v. 
Botsford,  5  Pick.  189.  Minn.  —  Erick- 
8on  V.  Schuster,  44  Minn.  441,  46  N.  W. 
914.  N.  H.  —  Thompson  v.  Fellows,  21 
N.  H.  425.  N.  M.  —  Goesling  v.  Gross, 
Kelly  &  Co.,  15  N.  M.  721,  113  Pac. 
608.  N.  Y.  — Reynolds  Card  Mfg.  Co. 
r.  New  York  etc.  Co.,  91  Hun  463,  36 
N.  Y  Supp.  756;  Devlin  v.  Boyd,  69 
•Hun  328,  23  N.  Y.  Supp.  523;  Zorkow- 
ski  V.  Zorkowski,  27  How.  Pr.  37;  Sabin 
v.  Wood,  10  Johns.  218.  Pa.  — Stout  v. 
Eassel,  2  Yeates  334.  S.  C  — Degraffin- 
reid  v.  Mitchell,  Harp.  437.  Tenn. 
United  States  Saving  &  Loan  Co.  v.  Mil- 
ler, 47  S.  W,  17;  Hobbs  v.  Memphis  &  C. 
R.  Co.,  9  Heisk.  873.  Tex.  — St.  Louis, 
A.  &  T.  Ry.  Co.  V.  Evans,  78  Tex.  369, 
14  S  W.  798;  Gulf,  C.  &  S.  F.  R.  Co.  v 
Witte,  68  Tex.  295,  4  S.  W.  490;  Kerr 
V.  Blair,  47  Tex.  Civ.  App.  406,  105  S. 
W  548;  Kennard  v.  Withrow  (Tex. 
Civ.  App.),  28  S.  W.  226;  St.  Louis,  I. 
M.  &  S.  R.  Co,  V.  Edwards,  3  Wills.  Civ. 
Cas.  §342.  Utah.  —  Beason  v.  Western 
Meat  Co.,  40  Utah  398,  124  Pac.  335. 
Vt.  —  Gordon  V.  Journal  Pub.  Co.,  81 
Vt.  237,  69  Atl  742.  Wis.  —  Zohrlaut 
V.  Mengelberg,  144  Wis.  564,  124  N.  W. 
247,  128  N.  W.  975.  Eng.  —  Stoddart 
V.  Palmer,  3  Barn.  &  Cres.  2,  10  E.  C, 
L.  12,  107  Eng.  Reprint  636;  Purcell 
r.  Macnamara,  9  East  157,  103  Eng. 
Reprint  533. 

fa]  "The  rule  that  allegations  of 
time,  quantity,  value,  etc.,  need  not  be 
proved  with  precision,  but  that  a  very 
large  departure  from  the  time,  quan- 
tity, etc.,  alleged,  is  allowable,"  is 
well  understood,  and  is  a  matter  of 
every-day  practice.  United  States  v. 
Le  Baron,  4  Wall.  (U.  S.)  642,  18  L. 
ed.  309. 

[b]     If  the  date  is  stated   "on  or 


about  a  certain  day"  the  party  is  not 
restricted  to  proof  of  that  special  day. 
Hamilton  v.  Ingham  Circuit  Judge,  84 
Mich.  393,  47  N.  W.  681. 

[c]  A  contract  alleged  to  have  been 
made  on  the  first  day,  may  be  support- 
ed by  evidence  of  the  same  contract 
made  on  the  fifteenth  of  the  month. 
United  States  v.  Le  Baron,  4  Wall.  642, 
18  L.  ed.  309, 

[d]  Date  of  Agreement  for  Sale  of 
Property.  —  Where  an  agreement  for 
the  sale  of  real  estate  upon  which  an 
action  for  specific  performance  is 
founded,  is  alleged  to  have  been  made 
on  Feb.  16,  1910  and  the  proof  shows 
it  to  have  been  made  on  Feb.  28,  1910, 
the  variance  is  not  material.  Shelinsky 
f.  Foster,  87  Conn.  90,  87  Atl.  35,  Ann, 
Cas.  1914C,  1007. 

[e]  In  an  action  upon  a  contract  for 
a  broker's  services  the  material  thing 
ia  the  transaction  itself  rather  than  the 
time  it  occurred,  and  a  variance  be- 
tween the  allegations  as  to  the  time 
when  the  contract  was  made  and  the 
proof  thereof  is  not  fatal.  Beason  v. 
Western  Meat  Co.,  40  Utah  398,  124 
Pac.  335, 

[f]  In  tort  actions  (1)  the  essential 
thing  to  be  established  is  the  fact  of 
the  injury  and  the  date  upon  which  it 
is  alleged  to  have  occurred  is  an  im- 
material detail,  not  requiring  exact 
proof.  Southern  Ry,  Co,  v.  Taylor,  148 
Ala.  52,  42  So.  625;  Hubert  f.  New 
York,  N,  H.  &  H.  R,  Co.,  90  Conn.  261, 
96  Atl.  967,  (2)  But  time  must  be 
proved  substantially  aa  alleged,  where 
a  failure  so  to  do  would  leave  the  plain- 
tiff without  proof  of  the  essential  fact 
of  injury  Hubert  v.  New  York,  N.  H. 
&  H.  R.  Co.,  90  Conn.  261,  96  Atl.  967. 

[g]  The  exact  date  of  the  injury 
from  a  defective  bridge  need  not  be 
proved  as  alleged.  Southern  Ry.  Co.  V, 
Taylor,  148  Ala.  52,  42  So.  625. 

[h]  Date  of  Settlement.  —  Where 
assumpsit  is  brought  to  recover  money 
alleged  to  be  due  from  the  defendant 
to  the  plaintiff  and  by  mistake  omitted 
in  a  settlement  between  them  the  aver- 
ment of  the  time  of  such  settlement  is 
not  matter  of  essential  description 
which  must  be  exactly  proved.  Sage  v. 
Hawley,  16  Conn.  106^  41  Am.  Dec.  128. 

[ij  Date  of  Articles  Sold  and  De- 
livered. —  Proof  that  corn  was  sold  and 
delivered  in  the  month  of  April  is  not 
materially  variant  from  an  allegation 
that   the    sale   was   made   on   a  certain 
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laid  under  a  videlicet^'*  or  by  continuando,"  or  set  out  in  a  bill  of  par- 
ticulars." But  the  fact  that  an  averment  as  to  date  is  made  under  a 
videlicet"  or  by  continuando"  does  not  render  such  date  immaterial 


date  in  January  and  that  the  delivery 
took  place  in  the  month  of  February 
of  that  year.  Hawkins  v.  Thompson 
(Ind.  App.),  122  N.  E.  431. 

24  U.  S.  —  St.  Charles  V.  Stookey, 
154  Fed.  772,  85  C.  C.  A.  494.  Ala. 
Williams  f.  Shows,  187  Ala.  132,  65  So. 
839;  Pollack  v.  Gunter,  162  Ala.  317,  50 
Bo.  155;  Alexander  v.  Woodmen  of  the 
World,  161  Ala.  561,  49  So.  883;  Man- 
chester Fire  Assur.  Co.  v.  Feibelman, 
118  Ala.  308,  23  So.  759.  111.  —  ColluftB 
V.  Sanitary  Dist.,  270  111.  108,  110  N. 
E.  318;  Trench  f.  Hardin  County  Can- 
ning Co.,  168  HI.  135,  48  N.  E.  64;  Long 
V.  Conklin,  75  111.  32;  Brown  V.  Berry, 
47  HI.  175;  Martin  v.  Chicago.  D.  Jb  G, 
B.  Transit  Co.,  194  111.  App.  480;  Pum- 
phrey  v.  Giggey,  150  111.  App.  473;  Pe- 
oria Star  Co.  V.  Steve  W.  Floyd  Special 
Agency,  115  111.  App.  401.  Mass. 
Paine  v.  Fox,  16  Mass.  129.  Mich. 
Lothrop  V.  Southworth,  5  Mich.  436. 
N.  J.  —  Eollius  V.  Atlantic  City  K.  Co., 
73  N.  J.  L.  64,  62  Atl.  929. 

See  the  title  "Scilicet." 

[a]  "The  phrase  'to  'Wlt,'  as  used 
in  the  complaint  in  this  case,  was  used 
by  the  appellee  for  the  purpose  of  in- 
forming his  adversary  that  he  did  not 
intend  in  making  his  proof  as  to  the 
time  of  the  alleged  conversion  to  be 
held  strictly  to  the  day  named  in  the 
complaint  as  the  day  on  which  the  con- 
version took  place,  but  that  the  con- 
version occurred  on  or  about  that  day, 
and  the  phrase  was  effective  for  that 
purpose."  J.  R.  Kilgore  &  Son  v.  Shan- 
non &  Co.,  6  Ala.  App.  537,  60  So.  620. 

[b]  The  day  when  the  cause  of  ac- 
tion arose  being  laid  under  a  videlicet 
and  not  being  of  the  essence  of  the 
cause  of  action  need  not  be  strictly 
proved.  Williams  v.  Shows,  187  Ala. 
132,  65  So.  839. 

[c]  Ownership  on  Certain  Date. 
In  an  action  for  damages  for  overflow- 
ing land,  plaintiff  alleged  that  on,  to 
wit,  January  17,  1900,  plaintiff  owned 
the  land  and  had  owned  it  for  more 
than  two  years  before  that  date.  It 
was  held  that  plaintiff  was  not  con- 
fined to  proof  of  the  particular  date 
alleged,  but  could  show  ownership  and 
the  commission  of  the  grievances  at 
any  time  within  the  period  of  the  itat- 
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ute  of  limitations.    Collins  v.  Sanitary 
Dist.,  270  111.  108,  110  N.  E.  318. 

[d]  Criminal  Conversation.  —  Under 
an  averment  in  an  action  for  crimiaal 
conversation  that  defendant  on,  to  wit, 
June  1,  1913  and  on  divers  other  days 
between  that  date  and  the  commence- 
ment of  the  suit  had  intercourse  with 
plaintiff's  wife,  a  recovery  may  be  had 
on  proof  of  intercourse  prior  to  Jun» 
1,  1913.  Schiller  f.  Madden,  190  111. 
App.  624. 

[e]  Where  the  date  of  a  fire,  for  the 
causing  of  which  the  defendant  rail- 
road is  sued,  is  laid  under  a  videlicet 
as  having  occurred  on  April  1st,  proof 
that  it  took  place  on  April  29th  is  not 
a  fatal  variance.  Rollins  v.  Atlantic 
City  R.  Co.,  73  N.  J.  L.  64,  62  Atl.  929. 

[f ]  Time  of  Services.  —  Where  it  i» 
alleged  that  the  services  for  which  the 
action  was  brought  began  on  Sept.  lit 
evidence  that  they  began  on  March  1st 
is  not  fatally  variant  where  the  de- 
fendant is  not  thereby  misled  to  his 
prejudice.  Carrell  v.  McDonnell,  139 
Mo.  App.  450,  122  S.  W.  1129. 

[g]  As  Affecting  Value  of  Corpor- 
ate Stock.  —  Where  it  did  not  appear 
that  there  was  any  substantial  differ- 
ence between  the  value  of  corporate 
ftock  on  Dec.  1,  1904  and  its  value  on 
Jan.  1,  1905,  evidence  of  its  value  on 
the  former  date  is  not  materially  vari- 
ant from  an  allegation  of  its  value  on 
the  latter.  Zohrlaut  v.  Mengelberg,  144 
Wis.  564,  124  N.  W.  247,  128  N.  W.  975. 

25.  Mich.  —  Hamilton  v.  Ingham 
Circuit  Judge,  84  Mich.  393,  47  N.  W. 
681.  N.  Y.  — See  Lynch  v.  Cronk,  91 
Misc.  422,  155  N.  Y.  Supp.  271.  Pa. 
Boyajian  v.  Ohanian,  60  Pa.  Super.  614. 

26.  Levy  v.  Gillis,  1  Penne.  (D«l.) 
119,  39  Atl.  785. 

[a]  In  assumpsit  for  work  and  la- 
bor the  bill  of  particulars  alleged  that 
the  work  was  done  in  January,  while 
the  proof  showed  that  it  was  done  the 
preceding  November.  The  variance 
was  held  not  fatal.  Levy  v.  GUlis,  1 
Penne.  (Del.)   119,  39  Atl.  785. 

27.  Schlatter  v.  Rector's  Admr.,  1 
Mo.  286  and  see  supra,  III,  C,  2,  b,  (II), 
(D),   (4). 

28.  Schiller  v.  Madden,  190  111.  App. 
624. 
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where  it  would  otherwise  be  material.  The  mere  fact  that  plaintiff  al- 
leges a  date  within  the  prescribed  period  of  limitations  and  proves  one 
outside  that  period  does  not  entitle  the  defendant  to  raise  the  defense 
of  the  statute  by  objection  to  the  evidence,^'  except  perhaps,  where  the 
statute  goes  to  the  right  rather  than  the  remedy.'^  Nor  does  proof  that 
the  cause  of  action  accrued  within  the  statutory  period  necessarily  con- 
tititute  a  material  variance  from  allegations  showing  the  cause  of  action 
to  be  apparently  barred.'^ 

k.  Place.  —  An  allegation  as  to  place  may  be  material  or  immaterial, 
depending  upon  what  constitutes  the  breach  of  duty  complained  of." 
It  is  material  and  must  be  proved  as  alleged  where  it  constitutes  essen- 
tial matter  of  description  of  the  cause  of  action  or  defense.^*  Unless  it 
bears  that  essential  relation  to  the  case,  a  variance  in  respect  to  it  will 
not  be  regarded  as  material,^*  particularly  where  the  place  is  laid  under 


29.  Brand  v.  Longstreet,  4  N.  J.  L. 
325.  See  IS  Standard  Peoc.  1036,  1044, 
note  28,  and  Parker  v.  Berry,  12  Kan. 
351. 

As  to  necessity  and  manner  of  plead- 
ing limitations,  gee  the  title  "Limita- 
tion of  Actions." 

30.  See  18  Standaed  Proc.  1039,  note 
98,  and  also  supra  this  section. 

31.  Merritt  V.  Cravens,  168  Ky.  155, 
181  e.  W.  970,  L.  K.  A.  1917F,  935. 

32.  See  generally  4  Standard  Pkoc. 
844. 

SS.  ni.— -Carlin  v.  Chicago,  262  111. 
564,  104  N.  E.  905,  Ann.  Cas.  1915B, 
213;  Wabash  W.  E.  Co.  v.  Friedman, 
146  111.  583,  30  N.  E.  353,  34  N.  E.  1111; 
Lake  Shore  &  M.  S.  Ey.  Co.  v.  Ward, 
135  111.  511,  26  N.  E.  520;  Wright  V. 
Chicago  etc.  E.  Co.,  27  111.  App.  200. 
Md.  — Carroll  v.  Smith,  4  Har.  &  J.  128; 
Chapman  v.  Brawner,  2  Har.  &  J.  366. 
Mass. — Shaw  v.  Boston  &  W.  E.  Corp., 
8  Gray  45.  Mich.  —  Klanowski  v.  Grand 
Trunk  E.  Co.,  64  Mich.  279,  31  N.  W, 
275.  Miss.  —  Carter  v.  Preston,  51  Miss. 
423.  Mo. —  Fields  v.  Hunter,  8  Mo.  128. 
N.  J.  — Ellet  V.  Pullen,  12  N.  J.  L.  357. 
N.  Y.  — Shank  v.  Cross,  9  Wend.  160; 
Philips  t\  Eose,  8  Johns.  392.  Pa. 
Umbehocker  v.  Eassel,  2  Yeates  339. 
Tex.  —  English  v.  Ft.  Worth  (Tex.  Civ. 
App.),  152  S.  W.  179.  Vt.  — Benton  v 
Beattie,  63  Vt.  186,  22  Atl.  422;  Clark 
«.  Todd,  1  D.  Chip.  213. 

[a]  Even  in  transitory  actions  an 
allegation  of  place,  if  matter  of  de- 
scription, is  material  and  must  be 
proved  as  laid.  Wabash  W.  Ev.  Co.  v. 
Friedman,  146  111.  583,  30  N.  E.  353,  34 
N.  E.  1111;  Lake  Shore  &  M.  S  Ev. 
Co.  V.  Ward,  135  HI.  511,  26  N.  E.  520. 


[b]  Injury  From  Defective  Street. 

Where  plaintiff's  notice  to  the  city  of 
injury  from  a  defective  street  de- 
scribed the  place  of  the  defect  and 
substantially  the  same  location  was  set 
out  in  plaintiff's  petition,  the  descrip- 
tion thus  given  was  something  mor« 
than  the  ordinary  mention  of  place;  it 
was  in  the  nature  of  a  description  of 
the  defect,  alleged  to  have  been  seg- 
ligently  maintained,  and  which  consti- 
tuted the  basis  of  plaintiff's  cause  of 
action.  Proof  that  the  injury  occurred 
at  another  street  intersection  some  dis- 
tance away,  constitutes,  under  the  cir- 
cumstaHces,  a  material  variance,  al- 
though similar  conditions  may  have  ex- 
isted there.  English  v.  Ft.  Worth  (Tex. 
Civ.  App.),  152  S.   W.  179. 

[c]  In  an  action  for  injury  to  real 
estate  from  the  construction  and  oper- 
ation of  a  steam  railroad  in  a  street 
in  front  of  and  adjacent  to  the  plain- 
tiff's premises,  the  evidence  showed 
that  the  railroad  was  not  upon  the 
street  or  any  part  of  it.  The  court  held 
that  the  description  of  the  locus  in  qu® 
was  legally  essential  to  and  of  the  sub- 
stance of  the  action  and  had  to  be 
proved  as  laid  in  the  declaration.  Wis- 
consin Cent.  Ev.  Co.  v.  Wieczorek,  151 
111.  579,  38  N.'E.  678. 

34.  U.  S.  —  Grayson  v.  Lynch,  16$ 
V.  S.  468,  16  Sup.  Ct.  1064,  41  L.  ed. 
230.  Ala.  —  Central  of  Georgia  E.  Co. 
r.  Thomas,  1  Ala.  App.  267,  55  So.  443. 
Cal.  —  Carraher  v.  San  Francisco  Bridge 
Co..  81  Cal.  98,  22  Pac.  480.  DeL 
Mills  V.  Wilmington  City  Ev.  Co.,  1 
Marv.  269,  40  Atl.  1114.  Kan. —Stout 
r.  Crosby,  10  Kan.  App.  580,  63  Pac. 
661.    La.  —  Johnson   v.   Canal    &   C.   E. 
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a  videlicet,'^  Where  allegations  relating  to  the  place  of  an  accident  or 
injury  are  descriptive  of  the  very  cause  of  action,  the  proof  must  sub- 
stantially correspond  therewith,"  even  though  the  place  is  unnecessar- 
ily alleged,^''  and  the  fact  that  it  is  known  to  both  parties  where  the 
facts  occurred  will  not  render  immaterial  a  variance  as  to  place  which 
otherwise  would  be  fatal."  A  variance  between  the  description  of  the 
place  of  the  injury  and  the  proof  will  not  be  regarded  as  material  where 
the  adversary  is  not  misled  thereby.*' 


Co.,  27  La.  Ann.  53.  Masa.  —  Fairfield 
V.  Adams,  16  Pick,  381.  Mich.  —  Koss 
V.  Ionia,  104  Mich.  320,  62  N.  W.  401. 
Mo.  — Miller  v.  Brown,  3  Mo.  127,  23 
Am.  Dec.  693.  Tex.  —  Hillsboro  v.  Ivey, 
1  Tex.  Civ.  App.  653,  20  S.  W.  1012. 
Vt.  — Barber  v.   Essex,  27  Vt.   62. 

[a]  Where  in  an  action  by  an  exec- 
utrix upon  notes  indorsed  by  testatrix, 
the  pleading  sets  forth  the  probate  of 
the  will  as  having  been  made  in  X 
county,  proof  that  it  actually  occurred 
in  Y  county  of  the  same  state,  consti- 
tutes an  immaterial  variance.  Stout  v. 
Crosby,  10  Kan.  App.  580,  63  Pac.  661. 

[b]  Place  Where  Cattle  Contracted 
Disease.  —  "It  certainly  would  not  be 
claimed  that  the  fact  that  plaintiffs 
could  not  prove  whether  the  disease 
was  communicated  to  their  cattle  while 
upon  their  own  lands  or  elsewhere 
would  prevent  their  recovery,  if  the 
disease  were  communicated  either  in 
one  place  or  the  other.  In  such  case, 
if  the  description  be  wholly  immate- 
rial, it  may  be  averred  to  have  hap- 
pened either  in  one  place  or  the  other, 
and  the  fact  that  it  was  impossible  to 
tell  exactly  where  the  tort  took  place 
would  not  constitute  a  variance." 
Grayson  v.  Lynch,  163  U.  S  468,  16 
Sup.  Ct.  r064,  41  L.  ed.  230. 

[c]  Proof  of  the  delivery  of  iron 
at  a  different  place  from  that  alleged 
in  the  complaint  is  properly  admitted, 
where  defendants  are  not  misled  by 
the  variance  between  the  averment  and 
the  proof.  Pope  v.  Allis,  115  U.  S  363 
6   Sup.  Ct.  69,  29  L.  ed.  393. 

[d]  Injury  From  Defective  Culvert. 
It  is  not  error  to  refuse  to  direct  a 
verdict  for  defendant  where  the  decla- 
ration alleged  that  plaintiff's  wife  was 
injured  by  reason  of  a  defective  cul- 
vert on  a  road  "leading  from  E  to  M 
in  said  township"  and  the  evidence 
showed  that  the  injury  occurred  half  a 
mile  the  other  side  of  M.  Platz  v.  Mc- 
Kean,  178  Pa.  601,  36  Atl.  136. 
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36.  660  iupra,  III,  C,  2,  b,  (II),  (D), 
(4). 

36.  111.  — Carlin  v.  Chicago,  262  111 
564,  104  N.  E.  905,  Ann.  Cas.  1915B 
213;  Wisconsin  Cent.  K.  Co.  v.  Wiec 
zorek,  151  111.  579,  38  N.  E.  678.  Mich 
Schindler  v.  Milwaukee,  L.  S.  &  W.  Ry 
Co.,  77  Mich.  136,  43  N.  W.  911;  Bat 
terson  i;.  Chicago  &  G.  T.  Ry.,  49  Mich 
184,  13  N.  W.  508.  Tex.  — English  v 
Ft.  Worth  (Tex.  Civ.  App.),  152  S.  W 
179. 

[al  Proof  of  an  accident  at  a  pri- 
vate crossing  may,  under  the  circum- 
stances, constitute  a  fatal  variance 
where  the  accident  was  alleged  to  have 
been  committed  at  a  public  crossing 
and  it  matters  not  that  both  parties 
knew  where  the  accident  occurred. 
Schindler  v.  Milwaukee,  L.  S  &  W.  Ry. 
Co.,  77  Mich.  136,  43  N.  W.  911. 

37.  Carlin  v.  Chicago,  262  111.  564, 
104  N.  E.  905,  Ann.  Cas.  191 5B,  213; 
Swift  &  Co.  V.  Foster,  163  111.  50,  44 
N.  E.   837. 

Variance  as  to  unnecessary  allega- 
tions generally,  see  supra,  III,  C,  2,  b, 
(II),  )F). 

[a]  "While  it  is  not  an  essential 
element  of  a  cause  of  action  for  a  per- 
sonal injury  to  state  with  particularity 
the  exact  place  where  the  injury  was 
inflicted,  still  the  rule  is  well  estab- 
lished that  where  the  pleader  alleges 
the  location  he  will  ordinarily  be  held 
to  prove  the  allegations  made,  and  evi- 
dence of  an  injury  at  another  time  or 
place  would  be  open  to  the  objection 
of  a  variance."  Carlin  v.  Chicago,  262 
111.  564,  104  N.  E.  905,  Ann.  Cas.  1915B, 
213. 

38.  Schindler  v.  Milwaukee,  L.  S.  & 
V/.  Ry.  Co.,  77  Mich.  136,  43  N.  W.  911. 

39.  Mills  V.  Wilmington  City  Ry. 
Co.,  1  Marv.  (Del.)  269,  40  Atl.  1114. 

fa]  That  a  turnpike  road  is  de- 
scribed in  the  declaration  as  a  public 
road  is  not  a  fatal  variance.    Mills  v. 
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1.  Value.  —  A  discrepancy  between  the  allegations  and  the  proof  as 
to  matters  of  value  is  not  ordinarily  material*"  since  the  opposite  party 
can  in  no  wise  be  prejudiced  thereby  in  maintaining  his  cause  of  action 
or  defense  upon  the  merits.*^ 

m.  Quantity,  Number,  Amount.  —  A  variance  as  to  the  amount  is 
ordinarily  not  fatal  since  the  amount  need  not  be  strictly  proved  as 
alleged,"  as  for  example  a  variance  as  to  the  amount  to  be  paid  under 
a  contract.*^  But  if  the  amount  is  material  it  must  be  proved  as  alleged 
and  failure  so  to  do  will  constitute  a  fatal  variance.** 


Wilmington    City    Ry.    Co.,    1     Mary. 

(Del.)    269,  40  Atl.   1114. 

[bj  Distance  From  Working  Place. 
An  allegation  that  deceased  was  killed 
between  15  and  25  feet  from  his  work- 
ing place  need  not  be  literally  sus- 
tained where  the  substantial  point  in 
controversy  is  whether  the  deceased 
was  killed  away  from  his  working 
place  where  defendant  would  be  liable 
for  the  condition  of  the  premises  or 
at  his  working  place  where  the  de- 
ceased was  supposed  to  look  out  for 
himself.  Goode  v.  Central  Coal  &  Coke 
Co.,  179  Mo,  App.  207,  166  S.  W.  844. 

40.  Wilson  V.  Nichols,  72  Conn,  173, 
43  Atl.  1052;  Lloyd  v.  Higbee,  25  111. 
603. 

[a]  Value  of  Estate  Fraudulently 
Acquired  From  Heirs.  —  Where  a  com- 
plaint to  set  aside  an  assignment  of  an 
estate  alleged  to  have  been  obtained 
from  the  heirs  by  fraud  and  deceit, 
sets  forth  that  the  defendants  knew 
that  intestate  "left  an  estate  of  the 
value  of  about  $4,500,"  and  the  proof 
and  findings  show  that  they  knew  she 
left  an  estate  of  the  value  of  about 
$2,700,  the  variance  is  not  material. 
Wilson  V.  Nichols,  72  Conn.  173,  43  Atl. 
1052, 

[b]  Variance  as  to  value  of  land 
conveyed  not  fatal  in  a  suit  to  set 
aside  the  conveyance.  Lloyd  v.  Higbee, 
25  111.  603. 

[cj  Value  of  Trees  Cut.  —  A  ma- 
terial variance  does  not  exist  between 
proof  that  the  defendant  cut  fifteen 
trees  on  plaintiff's  land  each  worth 
two  dollars  and  an  allegation  that  he 
cut  twenty  trees  each  worth  one  dollar. 
Plumb  V.  Griffin,  74  Conn.  132,  50  Atl.  1. 

41.  Wilson  V.  Nichols,  72  Conn.  173, 
43  Atl.  1052. 

42.  Ala.  —  Williams  v.  Harper,  1  Ala. 
502.  N,  Y.  — Smith  v.  Hicks,  5  Wend. 
48;  Lass  V.  Wetmore,  2  Sweeney  209. 
Vt.  —  Ammel    r.    Noonar,    50    Vt,    402. 


Wash.  —  Irby  v.  Phillips,  40  Wash.  618, 
82  Pac,  931. 

[a]  Amount  of  Judgment. — In  a  suit 
for  money  had  and  received,  wherein 
a  judgment  in  execution  of  which  the 
money  was  obtained  was  alleged,  a 
variance  in  respect  to  the  amount  of 
the  judgment  was  held  immaterial. 
French  v.  Shreeve,  18  N,  J.  L,  147, 

[b]  Sum  Alleged  Under  Videlicet 
"It  is  also  objected  that  there  is  a 
variance  between  the  amount  of  the 
collector's  warrant,  set  out  in  the  dec- 
laration, and  the  warrant  produced  in 
evidence.  In  the  declaration,  the  sum 
is  alleged  under  a  videlicet  and  is 
stated  at  $5935.59;  the  warrant  pro- 
duced is  for  $4530.15.  ,  .  ,  In  the  case 
before  us  it  was  not  material  to  state 
the  amount  of  the  warrant;  had  that 
been  omitted,  there  was  enough  to  ap- 
prise the  defendants  of  the  ground 
upon  which  a  recovery  was  sought.  But 
having  stated  the  sum,  the  videlicet  is 
added  to  guard  against  the  effect  of  a 
variance.  If  it  were  otherwise,  this 
court  would  not  suffer  a  formal  objec- 
tion to  defeat  the  action,  but  allow  the 
party  to  amend."  Jansen  v.  Ostrander, 
1  Cow.  (N.  Y.)  670. 

43.  Irby  v.  Phillips,  40  Wash.  618, 
82  Pac,  931. 

[a]  Where  the  contract  price  for 
digging  a  well  is  shown  by  the  evi- 
dence to  be  lower  than  that  pleaded 
the  variance  will  not  warrant  a  direct- 
ed verdict.  Irby  v,  Phillips,  40  Wash. 
618.  82  Pac,  931, 

44.  Lofland  v.  Cade,  3  Houst.  (Del.) 
222. 

[a]  Where  the  amount  of  a  con- 
fessed judgment  for  the  failure  to  sat- 
isfy which  case  is  brought,  is  alleged 
to  be  a  certain  sum,  and  the  judgment 
offered  in  evidence  to  sustain  the  alle- 
gation is  for  a  much  larger  sum,  the 
variance  will  be  considered  fatal.  Lof- 
land V.  Cade,  3  Houst.  (Del.)  222. 
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n    Description  and  Designatioyi   of  Persons  —a.)  '^^'^^^^•-  There 
should  be  a  substantial  agreement  between  the  designation  and  descrip- 
tion of  parties  and  the  proof  adduced  m  support  of  such  aUegations. 
But  an  immaterial  variance  in  the  name  of  either  the  plamtift      or 

Supp.  512;  Wyckoff  i'.  Union  L.  &  T, 
Co.,  11  N.  Y.  Supp.  423;  Riggs  v.  Cha 
pin,  7  N.  Y.  Supp.  765.  N.  C  — Mur 
ray  v.  Davis,  51  N.  C.  341.  S.  C  — Hug 
gins  V.  Watford,  38  S.  C.  504,  17  S.  E 
363.  S.  D.  —  Hermiston  f.  Green,  11  S, 
D  81,  75  N.  W.  819;  Anderson  r.  Al 
seth,  6  S.  D.  566,  62  N.  W.  435.  Tex, 
Stewart  &  Co.  v.  Gordon,  65  Tex.  344; 
Slayden  v.  Stone,  19  Tex.  Civ.  App.  618, 
47  S.  W.  747;  Bowdon  f..  Robinson,  4 
Tex.  Civ.  App.  626,  23  S.  W.  816.  Vt. 
Nash  V.  Skinner,  12  Vt.  219,  36  Am. 
Dec  338.  Va.  —  Consumers'  Ice  Co.  v. 
Jennings,  100  Va.  719,  42  S.  E.  879; 
Rohr  V.  Davis,  9  Leigh  (36  Va.)  30. 
Wash.  —  Haynes  v  Tacoma,  O.  &  G.  H. 
R.  Co.,  7  Wash.  211,  34  Pafr.  922. 

[a]  A  variance  in  the  middle  initial 
of  the  drawer  of  a  draft  disregarded 
because  not  prejudicial.  McDonough 
V.  Heyman,  38  Mich.  334. 

46.  Blue  17.  American  Soda  Fountain 
Co.,  150  Ala.  165,  43  So.  709. 

[a]  Where  plaintiff  is  descrihed  as 
the  "American  Soda  Fountain  Com- 
pany, a  corporation,"  In  the  complaint 
and  the  proof  shows  that  the  note  upon 
which  plaintiff  sued  is  payable  to  the 
"American  Soda  Fountain  Co.,"  the 
variance  is  not  material.  The  abbrevi- 
ation "Co.))  is  identical  with  "Com- 
pany" and  the  addition  of  the  words 
"a.  corporation"  is  not  a  part  of  the 
name  of  the  plaintiff,  but  only  a  des- 
ignation of  its  character.  Blue  v.  Amer- 
ican Soda  Fountain  Co.,  150  Ala.  165, 
43  So.  709. 

|U|  "The"  Omitted  from  Name  of 
Corporation.  —  It  is  not  a  material 
variance  where  the  petition  stated  the 
name  of  the  plaintiff  bank  as  "Plant- 
ers' &  Mechanics'  National  Bank  of 
Houston"  and  the  evidence  showed 
that  the  name  by  which  the  bank  was 
incorporated  was  "The  Planters'  & 
Mechanics'  National  Bank  of  Hous- 
ton." Mcllhenny  v.  Planters'  &  Me- 
chanics' Nat  Bank  (Tex.  Civ.  App.), 
46  S.   W.  282. 

[c]  The  law  knows  but  one  Chris- 
tian name;  consequently  where  the 
plaintiff  declared  by  -the  name  of  Wil- 
liam T,  Robinson,  and  gave  in  evidence 


[bl  Where  Amount  Descriptive  of 
Instrument. —  "  The  alleged  variance  in 
this  case  depends  on  the  question 
whether  the  note  given  in  evidence 
was  the  one  described  in  the  declara- 
tion. That  offered  in  evidence  was  one 
half  cent  greater  in  amount  than  the 
one  declared  on.  It  is  a  familiar  rule 
of  pleading  that  the  contract  must  be 
stated  correctly,  and  if  the  evidence 
differs  from  the  statement,  the  whole 
foundation  of  the  action  fails,  because 
the  contract  is  entire  and  must  be 
proved  as  laid.  A  distinction  is  how- 
ever made  between  matters  of  sub- 
stance and  matters  of  essential  descrip- 
tion. The  former  may  be  substantially 
proved,  but  the  latter  must  be  proved 
with  a  degree  of  strictness  extending 
in  some  cases  even  to  literal  precision." 
Spangler  v.  Pugh,  21  111.  85,  74  Am. 
Dec.  77. 

45.  U.  S.  —  Schimmelpennick  V. 
Turner,  6  Pet.  1,  8  L.  ed.  297;  Craig  v. 
Brown,  Pet.  C.  C.  139,  6  Fed.  Cas.  No. 
3,326.  Ala.  — Cobb  v.  Keith,  110  Ala. 
614,  18  So.  325;  Mason  v.  Hall,  30  Ala. 
599.  Cal.  —  Christian  College  V.  Hend- 
ley,  49  Cal  347.  Colo.  —  Sherman  v. 
Jones,  19  Colo.  App.  281,  74  Pac.  799. 
Ga.  —  Thompson  v.  Fenn,  100  Ga.  234, 
28  S.  E.  39;  Commercial  Bank  v.  Tuck- 
er, 94  Ga.  289,  21  S,  E.  507;  Rome  R. 
Co.  V.  Sullivan,  Cabot  &  Co.,  25  Ga.  228. 
Idaho.  —  Hewitt  v.  Maize,  5  Idaho  633, 
61  Pac.  607.  111.  —  Insurance  Co.  of 
North  America  f.  McDowell,  50  111.  120, 
99  Am.  Dec.  497.  Ind.  —  Graham  V. 
Henderson,  35  Ind.  195.  la.  —  Saatoff 
V.  Scott,  103  Iowa  201,  72  N.  W.  492; 
Proctor  V.  Reif,  52  Iowa  592,  3  N.  W. 
618;  Black  v.  Struthcrs,  11  Iowa  459. 
Ky.  —  Houngan  v.  Phillips,  7  Ky.  L. 
Rep.  150.  Mich.  —  Hudson  v.  Emmons, 
107  Mich.  549,  65  N.  W.  542;  Mace  v. 
Page,  33  Mich.  38.  Miss.  —  Spann  v. 
Grant,  83  Miss.  19,  35  So.  217.  Mo. 
American  Bank  V.  Campbell,  34  Mo. 
App.  45;  Anstee  v.  Ober,  26  Mo.  App. 
665.  Neb  —  Thompson  V.  Stetson,  15 
Neb.  112,  17  N.  W.  368.  N.  Y.  — Brig- 
ger  V.  Mutual  R.  F.  Life  Assn.,  75  App. 
Div.  149,  77  N.  Y.  S.  362;  Buckley  v. 
Zimmerman,    32    Misc.    704,    65    N.    Y. 
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defendant*^  may  be  disregarded  by  the  court. 

(II.)  Eight  and  Capacity  of  Litigant.  -  A  litigant  must  establish  his 
cause  of  action  or  defense  in  the  right  and  capacity  in  which  he  prose- 
cutes or  defends."*^  A  plaintiff  cannot  recover  where  he  pleads  a  cause 
of  action  in  one  party  and  proves  a  right  to  recover  in  another,*^  and 
if  he  sues  in  an  individual  capacity  he  cannot  sustain  his  cause  of  action 
by  evidence  showing  that  the  claim,  debt,  or  demand  was  due  him  in  a 
representative  capacity,^"  such  as  executor  or  administrator.^^  An  al- 
leged liability  of  defendant  to  the  plaintiff  is  not  supported  by  proof 
of  liability  of  another  than  defendant,^^  and  the  evidence  must  estab- 
lish the  liability  of  defendants  in  the  capacity  in  which  they  are  sued.^^ 

(III.)  Third  Persons.—  Third  persons  essentially  connected  with  the 
transaction  set  forth  in  the  pleading  should  be  proved  as  alleged.^* 


a  deed  to  William  Eobinson,  the  omis- 
sion of  the  middle  letter  was  an  imma- 
terial variance.  Franklin  v.  Talmadge, 
5  Johns.  (N.  Y.)  84. 

[d]  Addition  of  "Jr."— Where  a 
judgment  sued  upon  was  recovered  by 
F.  Jr.  while  the  narr.  named  the  plain- 
tiff as  F.  and  it  was  not  alleged  that 
there  were  two  persons  bearing  the 
name  of  F.  it  was  held  that  there  was 
no  variance.  "Weber  v.  Fickey,  52  Md. 
500. 

47.  Barkley  v.  State,  15  Kan.  99. 

[a]  In  a  suit  against  E.  H.  alias  E. 
B.  H.,  a  judgment  against  E.  H.  is  not 
objectionable  as  evid  nee  on  the  ground 
of  variance.  Harris  V.  Muskingum  Mfg. 
Co.,  4  Blackf.   (Ind.)   267. 

[b]  A  declaration  for  debt  on  a 
recognizance,  which  alleged  that  "D 
under  the  name  J"  etc.  became  bound 
was  held  not  to  be  supported  by  proof 
that  D  entered  into  the  recognizance 
in  his  own  proper  person  but  that  the 
magistrate  taking  it,  by  mistake  en- 
tered the  name  as  J.  Murdock  v.  Hicks, 
49  Vt.  408. 

48.  Wheeler  v.  Stewart,  94  Mich. 
445,  54  N.  W,  172;  Pursel  V.  Eeading 
Iron  Co.,  236  Pa.  79,  84  Atl.  659. 

49.  Pursel  v.  Eeading  Iron  Co.,  236 
Pa.  79,  84  Atl.  659. 

[a]  Proof  of  a  cause  of  action  in 
the  administrator  is  fatally  variant 
from  allegations  of  a  cause  of  action 
in  the  heirs.  Pursel  v.  Reading  Iron 
Co.,  236  Pa.  79,  84  Atl.  659. 

50.  Wheeler  V.  Stewart,  94  Mich. 
445,  54  N.  W.  172. 

51.  Wheeler  v.  Stewart,  94  Mich. 
445,  54  N.  W.  172. 

[a]  A  widow  suing  in  her  individual 
capacity  cannot   support   her   claim   by 


evidence  of  a  debt  due  her  as  adminis- 
tratrix of  her  deceased  husband.  Wheel- 
er V.  Stewart,  94  Mich.  445,  54  N.  W. 
172. 

52.  Columbia  Garage  Co.  v.  Slater, 
169  N.  Y.  Supp.  106 

53.  Buellesbach  v.  Sulka,  94  N.  Y. 
Supp.  1. 

[a J  Where  plaintiff  alleges  a  part- 
nership of  defendants  he  cannot  re- 
cover on  proof  that  defendant  was  a 
corporation.  Buellesbach  v.  Sulka,  94 
N.  Y.  Supp.  1. 

54.  U.  S.— United  States  v.  Staf- 
ford, 2  Paine  525,  27  Fed.  Cas.  No. 
16,372.  Ala.  — Smith  v.  Causey,  28 
Ala.  655,  65  Am.  Dec.  372.  Ga.  — Ben- 
nett V.  Walker,  64  Ga.  326.  111. 
O'Neal  V.  Boone,  82  111.  589;  Snell  v. 
De  Land,  43  111.  323.  Ind.  —  Warden 
V.  Dundas,  1  Ind.  396,  Smith  209.  Md. 
Wright  V.  Gilbert,  51  Md.  146.  Mass. 
Lincoln  v.  Shaw,  17  Mass.  410;  Dyer  ;;. 
Stevens,  6  Mass.  389;  Bangs  v.  Snow, 
1  Mass.  181.  Neb.  —  Merchants'  Bank 
V.  McConiga,  8  Neb.  245.  N.  Y.  — Cur- 
tiss  V.  Marshall,  8  Bosw.  22.  S.  O. 
Simkins  v.  Montgomery,  1  Nott  &  McC. 
589. 

[a]  "Munson"  and  "Monson" 
considered  idem  sonans.  Webster  V. 
Heginbotham,  23  Colo.  App.  229,  238, 
129  Pac.  569. 

[b]  "John  Blunt"  and  "John 
Blount,"  idem  sonans.  Howard  v.  Twi- 
bell,  179  Ind.  67,  100  N.  E.  372,  Ann. 
Cas.   1915C,   93. 

[c]  A  plea  alleging  an  assignment 
by  "Elizabeth  James"  is  sustained  by 
proof  of  a  writing  signed  by  "Mrs.  A. 
P.  James,"  where  it  appears  that 
Elizabeth  James  is  the  wife  of  A.  P. 
James.    Cullers  v.  May,  81  Tex.  110,  16 
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Where  the  issue  as  to  such 'third  persons  is  not  material  «  variance  in 
respect  to  them  is  not  important.^^ 

0.  Description  of  Property  mid  Things.  —  (I.)  In  General.  -  It  is  es- 
sential that  the  evidence  adduced  should  substantially  conform  to  de- 
scriptive allegations  of  property  which  is  the  subject  matter  of  litiga- 
tion,^^ a  variance  as  to  a  material  allegation  of  description  being  fa- 


s.  W.  813. 

[dj  Variance  as  to  Party  from 
Whom  Title  Acquired.  —  In  an  action 
for  damages  for  breach  of  a  covenant 
of  warranty  the  plaintiff  alleged  that 
he  subsequently  acquired  title  from 
the  paramount  owner,  the  Des  Moines 
Valley  Railroad  Co.  Proof  that  he  ac- 
quired title  from  the  Des  Moines  &  Ft. 
Dodge  Railroad  company  was  not  per- 
mitted. Burns  V.  Iowa  Homestead  Co.. 
48  Iowa  279. 

55.  Birdsall  v.  Coon,  157  Mo,  App. 
439,  139  S.  W.  243. 

[a]  In  a  suit  by  an  assignee  of  a 
contract,  there  is  not  a  fatal  variance 
between  an  allegation  that  the  assignor 
was  a  corporation  and  proof  that  it 
was  a  partnership.  Birdsall  v.  Coon, 
157  Mo.  App.  439,  139  S.  W.  243. 

56.  U.  S.  — Smith  v.  Barker,  3  Day 
280,  22  Fed.  Cas.  No.  13,012;  Smith  v. 
Barker,  3  Day  312,  22  Fed.  Cas.  No 
13,013.  Ala.  — Isbell  v.  Lewis,  98  Ala. 
550,  13  So.  335;  Gilmer  v.  Wallace,  75 
Ala.  220.  Cal.  — Owen  v.  Meade,  104 
Cal.  179,  37  Pac.  923.  Conn.  —  Shepard 
V.  Palmer,  6  Conn.  95;  Bunnel  v.  Taint- 
or's  Admr.,  4  Conn.  568,  Del.  —  Randel 
V.  Wright,  1  Harr.  34.  Ga.  —  Snowden 
V.  Waterman,  100  Ga.  588,  28  S.  E.  121; 
Lea  V.  Harris,  84  Ga.  137,  10  S.  E.  599; 
Central  R.  &  Bkg.  Co.  v.  Tucker,  79  Ga, 
128,  4  S.  E.  5.  111. — Iroquois  Furnace 
Co.  V.  Elphicke,  200  111,  411,  55  N.  E. 
784;  Bloomington  v.  Goodrich,  88  111, 
558;  Lane  v.  Sharpe,  4  111.  566;  Reading 
V.  Linington,  12  111.  App,  491.  Ind. 
Ross  V.  Thompson,  78  Ind,  90;  Buchan- 
an V.  Whitham,  36  Ind.  257;  Goodbub 
V.  Scheller,  3  Ind.  App.  318,  29  N.  E. 
610.  la.  —  Hurlbut  v.  Bagley,  99  Iowa 
127,  68  N.  W.  585.  Ky.  — Anderson  v. 
Waller,  3  Mon.  234.  La.  — Hereford  v. 
Lake,  15  La.  Ann,  693.  Md.  — McNa- 
mee  v.  Minke,  49  Md.  122;  Norris  V. 
Graham,  33  Md.  56.  Mass.  — Chapin  v. 
White,  102  Mass.  139;  Bridge  v.  Aus- 
tin, 4  Mass.  115.  Mich.  —  Harrington 
V.  Worden,  1  Mich.  487,  Miss.  —  Carter 
V.  Preston,  51  Miss.  423.  Mo.  —  Erf ort 
V.  Consalus,  47  Mo.  208;  Gray  v.  Race, 
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51  Mo.  App.  553.  N.  J.  —  Addis  v.  Van 
Buskirk.  24  N.  J,  L.  218.  N.  Y. 
Griggs  V.  Howe,  31  Barb.  100;  Saxton 
V.  Johnson,  10  Johns.  418.  N,  C.  —  Aber- 
nathy  f.  Seagle,  98  N,  C.  553,  4  S.  E, 
542.  Ohio.  —  Gaines  i\  Union  Transp. 
&  Ins,  Co.,  28  Ohio  St.  418.  Tex. 
Thompson  v.  Dunn,  44  Tex.  88;  Letot 
V.  Edens  (Tex.  Civ.  App.),  49  S.  W. 
109;  Murat  v.  Micand  (Tex.  Civ.  App.), 
25  S.  W.  312.  Vt.  — Gowry  v.  Ward,  25 
Vt,  217.  W,  Va.  — Damarin  &  Co,  v. 
Young  Bros.,  27  W,  Va.  436. 

[a]  Description  of  Rented  Prem- 
ises.—  Where  in  an  action  for  rent  the 
premises  were  described  in  the  declar- 
ation as  a  "certain  messuage  in  the 
town  of  Jackson,  known  on  the  plan 
of  said  town  as  'lot  number  six  in 
square  number  one'  "  and  no  evidence 
was  given  as  to  the  number  of  the  lot 
and  the  sqi  are,  it  was  held  that  these 
were  matters  of  description  and  that 
the  failure  to  prove  them  was  fatal. 
Burrett  v.  Doggett,  6  Fla.   332. 

[b]  Where  a  party  claims  under  a 
grant  to  B,  and  a  devise  from  B.  in  the 
following  words:  "I  will  and  bequeath 
.  .  .  an  the  tract  of  land  that  J.  S. 
now  lives  on,  which  land  I  bought  of 
John  Barnard" — and  proves  that  J.  S. 
was  living  on  the  land  in  controversy  at 
the  time  of  his  death,  the  evidence 
does  not  identify  the  land  devised  as 
the  land  granted,  since  testator  purport- 
ed to  hold  that  land,  not  by  grant  but 
by  purchase  from  John  Barnard.  More- 
lock  V.  Barnard  (Tenn.),  2  S,  W,  32, 

[c]  Description  of  Way.  —  Where 
the  action  is  for  damages  for  the  dis- 
turbance of  an  easement,  and  to  en- 
join the  appellant  from  interfering 
with  its  free  use,  a  paragraph  in  the 
complaint  for  obstructing  a  private 
way  may  be  joined  with  one  for  ob- 
structing a  public  highway  in  which 
the  plaintiff  has  a  special  interest.  In 
such  case  an  instruction  that  the  plain- 
tiff cannot  recover  unless  he  has  proved 
a  prescriptive  right  in  the  way  claimed, 
but  a  slight  variance  in  any  particular 
would  be  of  no  consequence,  such  as  a 
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tal "  unless  it  appears  that  the  adversary  was  not  prejudiced.^  Proof 
should  agree  with  the  necessary  allegations  of  description  of  real  prop^ 
erty  "  aid  of  personal  property-  such  as  money"  animals-  written 
instruments  "  and  other  kinds  of  personal  property  involved. 

(II)  Sen  instruments. -(A.)  IN  GENERAL.-  Evidence  relating  to 
written  instruments  must  in  general  substantially  agree  with  the  alle- 
gations touching  the  same."  If  the  instrument  is  laid  in  the  pleading 


variation  in  the  course  of  the  way  for 
a  few  feet  at  a  given  point,  or  in  the 
terminus  of  the  way,  was  held  to  be 
correct.    Ross  V.  Thompson,  78  Ind.  90. 

57.  Padfield  v.  Frey,  133  111.  App. 
232. 

58.  O'Neil  v.  Newman,  132  Mich. 
489,  93  N.   W.  1064. 

[a]  "Barge"  and  "Boat."— There 
is  no  material  variance  between  an  al- 
legation that  certain  injuries  were 
caused  by  defects  in  a  "barge"  and 
proof  that  the  defects  were  m  a 
"boat."  Monongahela  River  Consol. 
Coal  &  Coke  Co.  v.  Hardsaw  (Ind. 
App.),  79  N.  E.  1062. 

59.  Padfield  v.  Frey,  133  HI.  App. 
232.  ^         ^     , 

[a]  Description  of  Land. —  A  dec- 
laration for  damages  for  flooding  land 
described  as  lying  east  of  a  certain 
road  is  not  sustained  by  proof  of  dam- 
age to  land  lying  west  of  the  road. 
Padfield  f.  Frey,  133  111.  App.  232. 

[b]  Description  In  Mortgage.— 
Where  a  petition  on  a  note  secured  by 
a  mortgage  describes  the  lands  con- 
veyed, the  court  may  exclude  from  ev- 
idence the  mortgage  containing  a  ma- 
teriallv  different  description.  Terry  v. 
Hooker  (Tex.  Civ.  App.),  37  S.  W.  233. 

[c]  Where  in  a  suit  to  establisn  a 
boundary,  plaintiff's  survey  was  re- 
ferred to  in  the  petition  as  being  1,900 
varas  square,  and  the  proof  showed  it 
in  excess  of  that  figure,  the  variance 
was  held  not  fatal,  in  view  of  the  fact 
that  the  petition  also  referred  to  cor- 
rect boundary  marks.  Hankins  v.  Dil- 
ley  (Tex    Civ.  App.),  206  S.  W.  349. 

60.  Bottom  r.  Barton,  12  Colo.  App. 
53,  54  Pac.  1031. 

61.  Bottom  V.  Barton,  12  Colo.  App. 
53,  54  Pac.  1031. 

[a]  Where  the  subject  matter  of 
litigation  is  described  as  money,  proof 
of  property  other  than  money  may  so 
mislead  the  opposite  party  as  to  con- 
stitute a  material  variance.  Bottom  v. 
Barton,  12  Colo.  App.  53,  54  Pac.  1031. 

[b]  Proof   of   Note   Where   Money 


Alleged.  —  A  material  variance  exists 
where  plaintiff  alleges  that  he  entrust- 
ed money  to  the  defendant,  for  which 
the  defendant  refused  to  account,  and 
the  evidence  is  to  the  effect  that  he 
entrusted  a  promissory  note  only.  Bot- 
tom V.  Barton,  12  Colo.  App.  53,  54  Pac. 

62*  O'Neil  v.  Newman,  132  Mich. 
489,  93  N.  W.  1064. 

[a]  Misdescription  of  Dog.  —  A  dec- 
laration for  damages  for  killing  a  dog 
described  him  as  "a  certain  beagle 
hound  dog."  The  evidence  was  that 
the  dog  was  part  fox  and  part  beagle. 
The  variance  was  held  immaterial. 
O'Neil  V.  Newman,  132  Mich.  489,  93 
N.  W.  1064. 

In  actions  for  damages  for  communi- 
cating disease  to  animals,  see  Stand- 
ard Proc.  961. 

"Cattle"  and  "Mules." —  That  a 
declaration  for  injury  to  cattle  is  not 
supported  by  evidence  of  an  injury  to 
mules  see  1  Standard  Proc.  967. 

63.  See  infra,  III,  C,  3,  o,  (II),  (A). 

64.  U.     S.  — United     States    v.    Le 
Baron,  4  Wall.  642,  18  L.  ed.  309;  Huff 
V.  Hutchinson,  14  How.  586,  14  L,  ed. 
553       Cooke     v.     Graham's     Admr.,     3 
Cranch  229,  2  L.  ed.  420;  Graves  v.  Bos- 
ton  Marine   Ins.   Co.,   2   Cranch  419,   2 
L.  ed.  324;  Cabot  t'.  McMasters,  55  Fed. 
722;    Postmaster    General    v.    Ridgway, 
Gilp    135,  19  Fed.  Cas.  No.  11,313;  Cat- 
lett  V.  Pacific  Ins.  Co.,  1   Paine  594,  5 
Fed.     Cas.     No.     2,517.     Ala.  — United 
States  H   &  Ace.  Co.  v.  Veitch,  161  Ala. 
630,  50  So.  95;  Hundley  v.  Chadick,  109 
Ala.  575,  19  So.  845;  Gayle  v.  Hudson, 
10  Ala.  116;  Robbing  v.  Governor,  6  Ala. 
839;    Taylor  t'.  Rogers,  Minor  197.    Ark. 
Wiggins  V.  Fisher,   21   Ark.   521;   Van- 
dever  v.  Clark,  16  Ark.  331;   Miller  v. 
Bell,  12  Ark.  135;  Rector  t".  Taylor,  G. 
&   Co.,   12   Ark.   128;    Semon   f.   Hill,   7 
Ark    70;  Cheadle  f.  Riddle,  6  Ark.  480; 
Irvin  V.  Sebastian,  6  Ark.  33;  Bank  of 
State  t'.  Clark,  2  Ark.  375.  Cal.  -  Kurt^ 
V.  Forquer,  94  Cal.  91,  29  Pac    413;  Vil- 
hac  V.  Stockton  &  I.  E.  Co.,  53  Cal.  208. 
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Colo. — Thalheimer  v.  Crow,  13  Colo.  397, 
22  Pac.  779;  Atlantic  Ins.  Co.  f.  Man- 
ning, 3  Colo.  224.  Comi.  — Crosby  v. 
New  London  etc.  E.  Co.,  26  Conn  121; 
rish  V.  Brown,  17  Conn.  341;  Lounsbury 
V.  Protection  Ins.  Co.,  8  Conn.  459,  21 
Am.  Dec.  686;  Brainard  v.  Fowler,  2 
Eoot  318.  111.  — Phillips  v.  Singer  Mfg. 
Co.,  88  111.  305;  Stratton  v.  Henderson, 
26  111.  68;  Miller  v.  Metzger,  16  111. 
390;  Walker  v.  Welch,  14  111.  277.  Ind. 
Equitable  Ace.  Ins.  Co.  v.  Stout,  135 
Ind.  444,  33  N.  E.  623;  Michigan  Mut. 
L.  Ins.  Co.  V.  Custer,  128  Ind.  25,  27  N. 
E.  124;  Blackburn  v.  Crowder,  108  Ind. 
238,  9  N.  E.  108;  La  Rose  v.  Logans- 
port  Nat".  Bank,  102  Ind.  332,  1  N.  E. 
805;  Doherty  v.  Chase,  64  Ind.  73; 
Hobbs  17.  Cowden,  20  Ind.  310;  Byers 
V.  State,  20  Ind.  47;  Perdue  v.  Aldridge, 
19  Ind.  290;  Legate  v.  Marr,  8  Blackf. 
404;  Comparet  v.  State,  7  Blackf.  553; 
Ft.  Wayne  v.  Jackson,  7  Blackf.  36; 
Sherry  v.  Foresman,  6  Blackf.  56; 
Grant  v.  Whiteman,  5  Blackf,  67;  Dem- 
ing  V.  Bullitt,  1  Blackf.  241.  Ky. 
Phoenix  Ins.  Co.  v.  Lawrence,  4  Mete. 
9,  81  Am.  Dec.  521;  Payne  v.  Mattox, 
1  Bibb  164;  Wilhite  v.  Roberts,  4  Dana 
172.  La.  —  Duchamp  v.  Nicholson,  2 
Mart.  (N.  S.)  672.  Me.— Colton  v.  Stan- 
wood,  67  Me.  25.  Perrin  V.  Keene,  19 
Me.  355,  36  Am.  Dec.  759.  Md.  —  Neale 
V.  Fowler,  31  Md.  155.  Mass.  —  Keller 
V.  Webb,  126  Mass.  393;  Witt  v.  Pot- 
ter, 125  Mass.  360;  Bean  v.  Parker,  17 
Mass.  591;  Herrick  v.  Johnson,  11  Met. 
26.  Mich.  —  Boyer  v.  Sowles,  109  Mich. 
481,  67  N.  W.  530;  Dailey  v.  Preferred 
Masonic  Mut.  Ace.  Assn.,  102  Mich, 
289,  57  N.  W.  184,  26  L.  R.  A.  171; 
Bonenfant  v.  American  F.  Ins.  Co.,  76 
Mich,  653,  43  N.  W.  682;  Truesdale  v. 
Hazzard,  2  Mich.  344,  Minn.  —  Sprague 
V.  Wells,  47  Minn.  504,  50  N.  W.  535, 
Miss,  —  Kingkendall  f.  Perry,  25  Miss, 
228.  Mo.  —  Boone  v.  Stover,  66  Mo, 
430;  International  Ins.  Co,  v.  Daven- 
port, 57  Mo,  289;  Powers  v.  Browder, 
13  Mo,  155;  Payne  v.  Snell,  4  Mo.  238; 
State  V.  Pace,  34  Mo.  App.  458,  Neb. 
Barr  v.  Ward.  36  Neb.  905,  55  N.  W. 
282;  Ward  v.  Parlin,  30  Neb,  376,  46  N, 
W.  529.  N.  J,  — Smith  v.  Axtell,  1  N, 
J,  Eq,  494.  N,  T.  —  Shaw  v.  Tobias,  3 
N.  Y.  188;  Burgher  v.  Columbian  Ins. 
Co.,  17  Barb.  274;  Every  v.  Merwin,  6 
Cow.  360;  Jansen  v.  Ball,  6  Cow.  628; 
Rees  V.  Overbaugh,  4  Cow.  124;  Morris 
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r.  Wadsworth,  l7  Wend.  103;  Henry  v. 
Brown,  19  Johns.  49;  Gale  r.  O 'Bryan, 
12  Johns.  216.  N.  C,  —  Allen  v.  Sallin- 
ger,  108  N.  C,  159,  12  S.  E.  896;  King 
V.  Phillips,  94  N.  C.  555;  Usry  v.  Suit, 
91  N.  C.  406;  Adams  v.  Spear,  2  N.  C, 
215,  Ohio.  —  Chamberlain  v.  Sawyer, 
19  Ohio  360;  Kemp  v.  MeGuigin,  Tapp, 
50.  Pa.  —  Dunbar  v.  Jumper,  2  Yeates 
74;  Republica  v.  Coates,  1  Yeates  2. 
S,  C  — State  V  ScLeper.  33  S.  C.  562, 
11  S,  E,  623,  12  S,  E.  564,  816;  Lock- 
hart  V.  Bell,  2  Hill  L,  422.  Tex. 
Sweetzer  v.  Claflin,  82  Tex.  513,  17  S, 
W,  769;  Peveler  v.  Peveler,  54  Tex.  53; 
Citizens'  Ins,  Co.  v.  Shrader  (Tex.  Civ. 
App.),  33  S.  W.  584;  McArthur  v. 
Barnes,  10  Tex.  Civ.  App.  318,  31  S. 
W.  212;  Kohiberg  t\  Fett  (Tex,  Civ, 
App.),  29  S,  W,  944,  Utah.  — Hong 
Sling  V.  Scottish  U.  &  N.  Ins.  Co.,  7 
Utah  441,  27  Pac,  170,  Vt.  — Swerd- 
ferger  r,  Hoptins,  67  Vt.  136,  31  Atl. 
153,  Va,  —  Beasley  v.  Robinson,  24 
Gratt,  (65  Va.)  325;  Henderson  v. 
Stringer,  6  Gratt.  (47  Va.)  130;  Dick- 
inson V.  Smith,  5  Gratt.  (46  Va.)  135; 
Bennett's  Exr.  v.  Giles,  6  Leigh  (33 
Va.)  316;  Jenkins  t\  Hurt's  Comrs.,  2 
Rand,  (23  Va.)  446;  Gordon  r.  Brown's 
Exr.,  3  Hen.  &  M.  (13  Va.)  219;  Evans 
V.  Smith,  1  Wash.  (1  Va.)  72.  Wash. 
Larson  v.  Winder,  14  Wash.  647,  45 
Pac.  315.  V/ls.  —  Germania  S.  &  B.  V. 
V.  Flynn,  92  Wis.  201,  66  N.  W.  109; 
McFetridge  v.  American  F.  Ins.  Co., 
90  Wis.  138,  62  N.  W.  938;  Veeder  v. 
Lima,  11   Wis,  419, 

[a]  One  declaring  on  a  written  waiv- 
er of  demand  and  notice  of  protest  is 
not  entitled  to  an  instruction  giving 
him  the  benefit  of  an  oral  waiver, 
Ben.iamin  v.  Flitton,  106  Iowa  417,  76 
N,  W.   737. 

[b]  Term  of  Policy.  — A  fatal  var- 
iance exists  where  the  complaint  on 
an  insurance  policy  alleged  that  it  was 
written  for  three  years,  and  the  proof 
showed  that  it  should  expire  at  the 
end  of  the  month  subject  to  renewal 
from  term  to  term  on  monthly  prem- 
iums. United  States  Health  &  Accident 
Ins.  Co.  V.  Savage,  185  Ala.  232,  64 
So.   340. 

[c]  Redundant  allegations  as  to  a 
bond,  if  descriptive  of  the  bond,  must 
be  proved  to  avoid  a  variance.  Mc- 
Donald f.  Walker,  95  Ala.  172,  10  So. 
225. 
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in  haec  verba,  literal  proof  is  necessary,*'^  but  where  the  pleader  pro- 
fesses to  give  the  legal  effect  and  operation  of  the  instrument  the  evi- 
dence need  only  establish  it  accordingly. ''°  In  accordance  with  the  rules 
above  discussed,"^  a  variance  in  some  immaterial  respect  which  does  not 


65.  U.  S.  —  Ferguson  v.  Harwood,  7 
Cranch  408,  3  L.  ed.  386.  Ala.— Har- 
rison f.  Weaver,  2  Port.  542.  Ark. 
Dickens  r.  Howell,  24  Ark.  230;  State 
Bank  f.  Hubbard,  4  Ark.  419;  Hanly 
V.  Keal  Estate  Bank,  4  Ark.  598.  lU. 
Franklin  Ins.  Co.  v.  Smith,  82  111.  131; 
Taylor  v.  Kennedy,  1  111.  91.  Ind. 
Lynch  v.  Wilson,  4  Blackf.  288.  Mass. 
Dyer  v.  Stevens,  6  Mass.  389;  Irvine 
V.  Stone,  6  Cush.  508.  Mo.  — Lackland 
V.  Pritchett,  12  Mo.  484;  Blakey  v. 
Saunders,  9  Mo.  742;  Wash  v.  Foster, 
3  Mo.  205.    N.  J.  — Mulford  f.  Bowen, 

9  N.  J.  L.  315.  N.  Y.  — Mills  v.  Mc- 
Coy, 4  Cow.  406;  Vail  v.  Smith,  4 
Cow.  71.  Pa.  —  I)unbar  v.  Jumper,  2 
Yeates  74.  S.  C.  —  Beck  v.  Pearse,  1 
Bailey    154.      Tex.  —  Ex   parte   Eogers, 

10  Tex.  App.  655,  38  Am.  Rep.  654. 
Vt.  —  McDaniels  f.  Bucklin,  13  Vt. 
279;  Sherwin  r.  Bliss,  4  Vt.  96;  Harris 
f.  Lawrence,  1  Tyler  156.  Wis.  —  East- 
man V.  Bennett,  6  Wis.  232.  Eng. 
Bowditch  f.  Mawley,   1  Campb.   195. 

[a]  "No  allegation,  descriptive  of 
the  identity  of  that  which  is  legally 
essential  to  the  claim,  can  ever  be  re- 
jected. And  of  this  character  are 
names,  sums,  magnitudes,  dates,  dura- 
tions and  terms,  which  being  essential 
to  the  identity  of  the  writing  set 
forth,  must,  in  general,  be  precisely 
proved."  Spangler  v.  Pugh,  21  111. 
85,  74  Am.  Dec.  77. 

66.  U.  S.  —  Ferguson  v.  Harwood, 
7  Cranch  408,  3  L.  ed.  386.  Ala.— Clark 
V.  Moses,  50  Ala.  326;  Davis  &  Co,  f. 
Campbell,  3  Stew.  319.  Ark.  —  Dickens 
V.  Howell,  24  Ark.  230;  State  Bank  v. 
Magness,  11  Ark.  343.  Colo.  —  Bishop 
t\  Griffith,  4  Colo.  68.  Conn.  —  Corn- 
stock  V.  Savage,  27  Conn.  184;  Fish  v. 
Brown,  17  Conn.  341;  Waldo  v.  Spen- 
cer, 4  Conn.  71.  Ga.  —  Kimbell  v.  More- 
land,  55  Ga.  164.  HI.  —  Meers  v.  Stev- 
ens, 106  111.  549;  Phelan  v.  Andrews,  52 
111.  486.  Ind. —  St.  James'  Church  v. 
Moore,  1  Ind.  289,  Smith  181;  Chap- 
man V.  Ellison,  7  Blackf.  46;  Leap- 
hardt  v.  Sloan,  5  Blackf.  278;  Cren- 
shaw 17.  Bullitt,  1  Blackf.  41.  la. 
Mudge  V.  Railway  Equip.  Co.,  167  Iowa 
656,  149  N.  W.  867;  Wilson  v.  King, 
Morris  106.    Ky.  —  Anderson  v.  Waller, 


3  Mon.  234.  Mass.  —  Luce  v.  Dexter, 
135  Mass.  23;  Peck  v.  Waters.  104 
Mass.  345;  Clary  v.  Thomas,  103  Mass. 
44.  Minn.  —  Chapman  v.  Dodd,  10 
Minn.  350.  Mo.  —  Bank  of  State  v. 
Vaughan,  36  Mo.  90;  Montgomery  v. 
Farley,  5  Mo.  233.  N.  Y.  —  Rodman  v. 
Forman,  8  Johns.  26;  Bissell  v.  Kip,  5 
Johns.  89;  Field  f.  Field,  9  Wend.  394. 
Tenn.  —  Deaton  f.  Tennessee  Coal  &  R 
Co.,  12  Heisk.  650.  Vt.  —  Maxfield  v. 
Scott,  17  Vt.  634;  Wead  f.  Marsh,  14 
Vt.  80;  Henry  v.  Henry,  1  D.  Chip. 
265.  Va. —  Dickinson  v.  Smith,  5  Gratt. 
(46  Va.)  135.  Eng.  — Morgan  f.  Ed- 
wards, 6  Taunt.  394,  1  E.  C.  L.  670, 
128  Eng.  Reprint  1087;  Byne  V.  Moore, 
5  Taunt.  187,  1  E.  C.  L.  103,  128  Eng. 
Reprint  658;  Rex  v.  May,  1  Dougl. 
193,   99   Eng.   Reprint   127. 

[a]  Wliere  a  party  professes  to  give 
the  legal  eflfect  and  operation  of  the 
instrument  and  its  legal  effect  is  dif- 
ferent from  that  which  appears  by  his 
statement,  a  variance  will  occur,  and 
the  instrument  will  be  excluded  at  the 
trial,  though  he  adopts  the  exact  ex- 
pressions contained  in  it,  but  when  he 
does  not  profess  to  give  the  substance 
and  legal  effect  of  it  only,  but  states 
the  very  words  of  the  instrument,  the 
court  will  construe  it  for  him.  Fair- 
banks V.  Isham,  16  Wis.  118. 

[b]  Note  Executed  by  Agent. —  (1) 
If  the  allegation  is  of  the  execution  of 
the  note  by  the  defendant  himself,  evi- 
dence of  the  execution  thereof  by  hia 
agent  does  not  constitute  a  variance, 
because  if  done  by  his  agent  it  is  his 
own  act.  Ala.  —  Baldwin  v.  Stebbins, 
Minor  180.  Conn.  —  Phelps  v.  Riley,  3 
Conn.  266.  Mo.  —  Slevin  v.  Reppy,  46 
Mo.  606;  McMartin  v.  Adams,  16  Mo. 
268.  N.  M.  —  Mever  &  Sons  Co.  v. 
Black,  4  N.  M.  352,  16  Pac.  620.  (2) 
But  if  the  allegation  is  of  the  execu- 
tion by  an  agent,  evidence  of  a  note 
not  50  executed  creates  a  variance  as 
such  an  allegation  becomes  essentially 
descriptive  of  the  note.  Conn.  —  Ros- 
siter  v.  Marsh,  4  Conn.  196.  Ind. 
Lawton  v.  Swihart,  10  Ind.  562.  Me. 
Atkins  V.  Brown,  59  Me.  90.  Mlas. 
Leach  v.  Blow,  8   Smed.  &  M.  221. 

67.     See  supra,  III,  C,  2,  b. 
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mislead  the  adversary  will  be  disregarded."  There  should  be  correspon- 
deDce  between  the  allegation  and  proof  of  such  written  instruments  as 
deeds,^^  leases/"  policies  of  insurance,"  bonds,"  negotiable  instru- 
ments," judicial  records,^*  and  other  instruments  and  records. 

(B.)  Judicial  Eecobds.  —  A  judicial  record,  except  where  it  is  only  col- 
laterally involved  in  the  suit,"  must,  when  sought  to  be  introduced  in 


68.  Conn.  —  Bridgeport  Hdw.  Mfg. 
Corp.  f.  Bouniol,  89  Conn.  254,  93  Atl. 
674.  Mich.  —  Lothrop  v.  Southworth, 
5  Mich.  436.  Pa.  —  Tarentum  Lumber 
Co.  v.  Marvin,  61   Pa.   Super.  294. 

[a]  An  allegation  of  the  day  of 
making  a  written  instrument,  need  not 
be  proved  strictly  as  laid.  Lothrop  v. 
Southworth,  5  Mich.  436;  Ross  f.  Over- 
ton, 3  Call  (7  Va.)  309,  2  Am.  Dec. 
552. 

[b]  If  In  declaring  on  a  bond  the 
petition  sets  out  the  bond,  omitting  the 
signature  and  seals,  the  bond  is  not 
incompetent  on  the  ground  of  variance. 
Busche   V.   McElroy,   12   Mo.   App.   567. 

[c]  Date  of  Written  Instrument. 
A  variance  between  the  declaration 
and  the  prooi  in  the  date  of  a  written 
instrument  should  be  disregarded  at 
the  trial,  when  the  instrument  is  other- 
wise sufficiently  described  in  the  dec- 
laration, so  that  defendant  cannot  be 
misled  or  surprised  by  the  evidence. 
Lothrop  V.  Southworth,  5  Mich.  436. 

[d]  Bonds  as  Matters  of  Induce- 
ment. —  An  alleged  variance  as  to 
bonds  set  forth  as  matters  of  induce- 
ment in  an  action  to  recover  back 
money  paid  on  a  judgment  was  held 
not  to  prejudice  the  defendant  and  was 
therefore  regarded  as  immaterial. 
Mann  v.  Aetna  Ins.  Co.,  40    Wis.   549. 

fe]  A  declaration  for  malicious  pros- 
ecution alleged  a  search  warrant,  de- 
tention, indictment  and  acquittal,  it 
was  held  that  the  search  warrant  and 
detention,,  being  matters  of  induce- 
ment, did  not  have  to  be  proved  as  al- 
leged. Mills  p.  McCoy,  4  Cow.  (N  Y.) 
406. 

69.  Hoge  V.  Magnes,  85  Ted.  355,  29 
C.   C.  A.  564. 

fa]  A  tax  deed  pleaded  in  the  de- 
fense will  not  be  rejected  because  of 
variance  as  to  the  first  date  of  publica- 
tion of  notice,  where  the  answer  and 
the  deed  correspond  as  to  the  parties 
to  the  deed,  the  year  for  which  the 
tax  upon  which  it  was  based  was  levied 
and  the  date  of  the  sale.  U.  S.  —  Hoge 
f.  Magnes,  85  Fed.  355,  29  C.  C.  A.  564. 
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Ariz. —  Cole  v.  Bean,  1  Ariz.  364,  25 
Pac.  537.  Mich.  —  Bloomer  v.  Hender- 
son, 8  Mich.  395,  77  Am.  Dec.  453. 

70.  Corning  Steel  Co.  f.  Western 
Union  Tel.  Co.,  60  111.   App.  426. 

[a]  Fatal  variance  between  the 
lease  declared  on  and  the  instrument 
introduced  in  support  of  the  allegation. 
Corning  Steel  Co.  v  Western  Union 
Tel.  Co.,  60  111.  App.  426. 

71.  See   14   Standard  Proc.   67. 

72.  See   4   Standard  Proc.   522. 

73.  See  infra,  III,  C,  3,  o,  (II),  (C). 

74.  See  infra,  III,  C,  3,  o,  (II),  (B). 

75.  State  Bank  v.  Gray,  12  Ark. 
760;  State  Bank  v.  Magness,  11  Ark, 
343. 

[a]  Time  of  Rendition  of  Judg- 
ment.—  (1)  Where  the  suit  is  not 
brought  on  the  judgment  and  it  is  only 
collaterally  involved,  the  statement  of 
the  time  of  its  rendition  is  not  descrip- 
tive of  the  identity  of  that  which  is 
essential  for  the  plaintiff  to  prove,  and 
failure  to  establish  it  exactly  as  set 
out  in  the  declaration  does  not  con- 
stitute a  material  variance.  Stod- 
dart  V.  Palmer,  3  Barn.  &  Cres.  2,  10 
E.  C.  L.  12,  107  Eng.  Eeprint  636; 
Purcell  V.  Macnamara,  9  East  157,  103 
Eng.  Eeprint  533.  (2)  Thus  where  a 
judgment  of  acquittal  is  pleaded  as 
matter  of  inducement  in  a  suit  for 
malicious  prosecution  (Purcell  v.  Mac- 
namara, 9  East.  157,  103  Eng.  Eeprint 
533),  or  (3)  in  a  suit  against  a  sheriff 
for  false  return  on  a  fiere  facias  (Stod- 
dart  V.  Palmer,  3  Barn.  &  Cres.  2,  10 
E.  C.  L.  12,  107  Eng.  Eeprint  636), 
a  variance  as  to  the  term  at  which 
the  judgment  was  rendered  is  not  fatal. 

[b]  Against  Other  Makers  of  Note. 
Where  in  an  action  on  a  note  the  de- 
fense of  the  statute  of  limitations  is 
set  up  and  plaintiff  replies  a  former 
suit  on  the  same  note  against  the  de- 
fendants within  the  bar,  it  is  not  A 
material  variance  that  other  makers  of 
the  note  were"  made  defendants  in  the 
first  suit.  The  question  is  not  whether 
a  joint  liability  exists  against  the 
makers    of    the    note,    but    whether   9 
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support  of  an  allegation,  conform  to  the  description  thereof  contained 
in  the  pleading,'^  but  mere  formal  discrepancies  between  the  allegation 
as  to  the  record  and  the  proof  will  not  be  deemed  material.' ' 

(C.)  Negotiable  Instruments, —  (1.)  In  General.-  Bills  and  notes  and 
other  negotiable  instruments  when  material  to  the  claim  or  defense 
should  be  proved  as  alleged,"  and  a  material  variance  results  from  a 
failure  of  the  evidence  to  correspond  to  allegations  essentially  descrip- 


former  suit  "was  commenced  against 
the  defendants  in  this  suit  on  the 
same  cause  of  action.  State  Bank  v, 
Roddv,  12  Ark.  766.  See  State  Bank 
r.  Gray,  12  Ark.  760;  State  Bank  v. 
Mag-ness,   11   Ark.    343. 

76  XJ.  S.  — Dow  V.  Humbert,  91  U. 
S.  294,  23  L.  ed.  368;  Whitaker  v. 
Bramson,  2  Paine  209,  29  Fed.  Cas. 
No.  17,526.  Ala. —  Haas  r.  Taylor,  80 
Ala.  459,  2  So.  633;  Quigley  v.  Camp- 
bell, 12  Ala  58.  111.  — Mann  v.  Ed- 
wards, 138  HI.  19,  27  N.  E.  603;  Cav- 
ener  v.  Shinkle,  89  111.  161;  Miller  v. 
McManis,  57  HI.  126.  Ky.  — Lowry  v. 
McMurtry,  Sneed  251.  Md.  —  Cumber- 
land Coal  &  Iron  Co.  v.  Jeffries,  27 
Md.  526.  Mass.  —  Luce  f.  Dexter,  135 
Mass.  23.  Neb.  —  Rvan  f.  State  Bank, 
10  Neb.  524,  7  N.  W."  276.  N.  Y.  — Coll- 
yer  v.  Collins,  17  Abb.  Pr.  467;  Cros- 
well  V.  Byrnes,  9  Johns.  287.  Ohio. 
Block  V.  Peebles,  10  Ohio  Dec.  3.  Pa. 
Sadler  v.  Slabaugh,  2  Watts  73.  Tenn. 
Dibrell  t:  Miller,  8  Yerg.  476,  29  Am. 
Dec.  126.  Vt.— White  v.  Hall,  91  Vt. 
57,  99  Atl.  274.  W.  Va.  — Sayre  v.  Ed- 
wards,  19    W.  Va.   352. 

See   16   Standard  Proc.  383,  408. 

[a]  A  variance  between  the  decree 
relied  on  and  that  offered  in  evidence 
as  to  the  name  of  one  of  the  parties  in 
whose  favor  the  decree  was  entered 
held  fatal.  Dibrell  r.  Miller,  8  Yerg. 
(Tenn.)  476,  29  Am.  Dee.  126.  See  16 
Standard  Proc.   384,  note   35. 

[b]  Foreign  Judgment.  —  Dow  v. 
Humbert,  91   H.  S.  204,  23L.  ed.  368. 

[cj  Variance  as  to  Record  of  a  Re- 
cognizance.—  U,  S.  —  Barnes  v.  Lee,  1 
Cranch  C.  C.  430,  2  Fed.  Cas.  No.  1,017. 
in.  —  Farris  r.  People,  58  111.  26.  Kan. 
Madden  v.  State,  35  Kan.  146,  10  Pac. 
469.  Ky.  —  Brown  V.  Com.,  4  Mete. 
221.  Mass.  —  Harrington  v.  Brown,  7 
Pick.  232.  Miss.  — Ditto  v.  State,  30 
Miss.  126;  Daingerfield  v.  State,  4  How. 
65S.  N.  Y.  —  Mechanics'  Bank  v.  Haz- 
ard. 13  .Johns.  353;  Bibbins  V.  Noxon, 
4  Wenrl.  207  Va.  —  Wood  v.  Com.,  4 
Rand.    (25   Va.)    329. 


[d]  If  the  allegation  be  of  a  joint 
recognizance,  (1)  a  variance  will  be 
created  by  the  admission  in  evidence 
of  a  several  recognizance  (Farris  v. 
People,  58  111.  26;  White  v.  Hall,  91  Vt. 
57,  99  Atl.  274),  (2)  although  it  be  pro- 
vided by  statute  that  joint  obligations 
shall  be  treated  as  joint  and  several. 
Farris  v.  People,  58  111.  26. 

77.  Adams  v.  Lisher,  3  Blackf. 
(Ind.)   241. 

78.  U.  S.  —  Page's  Admrs.  v.  Bank 
of  Alexandria,  7  Wheat.  35,  5  L.  ed. 
390.  Ala. —  Sellers  v.  Sellers,  39 
So.  990;  McCrummen  V.  Campbell,  82 
Ala.  566,  2  So.  482;  Reed  v.  Scott,  30 
Ala.  640;  May  v.  Miller  &  Co.,  27  Ala. 
515.  Ga.  —  Northwestern  Fert.  Co.  f. 
Atlanta  Nat.  Bank,  80  Ga.  629,  5  S.  E. 
793.  m.  —  Connolly  v.  Cottle,  1  111.  364; 
Smith  V.  Grabbe,  196  111.  App.  325; 
Yeomans  v.  Lane,  101  111.  App.  228. 
Ind.  —  Shindler  V.  Wayne  &  U.  S. 
L.  Tpk.  Co.,  82  Ind.  601;  Smelser  f. 
Wayne  &  U.  S.  Line  Tpk.  Co.,  82  Ind. 
417;  Stockton  v.  Creager,  51  Ind.  262; 
Louden  v.  Walpole,  1  Ind.  319,  Smith 
121;  Eraser  v.  Spofford,  5  Blackf.  207; 
Gordon  v.  Cowger,  4  Blackf.  231.  la. 
Winburn  v.  Fidelity  L.  &  B.  Assn.,  110 
Iowa  374,  81  N.  W.  682;  Hurlbut  v. 
Bagley,  99  Iowa  127,  68  N.  W.  585. 
Ky.  — Ditto  f.  Slaughter,  28  Kv.  L. 
Rep.  1164,  92  S.  W.  2;  Boyd's  Admr. 
f.  Farmers'  Nat.  Bank,  24  Ky.  L.  Rep. 
756,  69  S.  W.  964;  Carrico  v.  Scott's 
Exr.,  11  Ky.  L.  Rep.  905.  Mich. 
Mattison  v.  Marks,  31  Mich.  421,  18 
Am.  Rep.  197.  Mo,  —  Perrv  -v.  Barret, 
18  Mo.  140;  Central  Bank  v.  Lyda  (Mo. 
App.),  191  S.  W.  245;  Bremen  Bank 
v.  Umrath,  42  Mo.  App.  525.  Neb. 
Grant  v.  Clarke,  58  Neb.  72,  78  N.  W. 
364.  N.  J.  —  Addis  f.  Van  Buskirk,  24 
N.  J.  L.  218;  Stroud  v.  Shimer.  8  N. 
J.  L.  134.  N.  Y.  —  Weinhandler  v. 
Loewenthal,  159  N.  Y.  Supp.  695.  Pa. 
Cunningham  r.  Shaw,  7  Pa.  401.  Tex. 
Sweetzer  v.  Claflin,  74  Tex.  667,  12  S. 
W.  395. 
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tive  of  the  instrument.^^  Immaterial  discrepancies  between  the  bill  or 
note. pleaded  and  that  offered  in  evidence,  which  can  in  no  wise  surprise 
or  mislead  the  opposite  party  to  his  prejudice,  will  not  be  considered 
fatal,'°  and  there  can  arise  no  prejudicial  variance  where  the  bill  or 


79.  U.  S.  —  Ferguson  v.  Harwood, 
7  Cranch  408,  3  L.  ed.  386j  January  v. 
Goodman,  1  Dall.  208,  1  L.  ed.  103. 
Ala.  —  Leatherbery    v.    Spottswood,    T. 

6  Co.,  145  Ala.  655,  39  So.  588;  May 
V.  Miller  &  Co.,  27  Ala.  515;  Davis  & 
Co.  V.  Campbell,  3  Stew.  319.  Ark. 
Hanly  t\  Eeal  Estate  Bank,  4  Ark.  598. 
Cal.  — Farmer  v.  Cram,  7  Cal.  135. 
Del. —  Bank  of  Wilmington  &  Brandy- 
wine  f.  Simmons,  1  Har.  331.  Fla. 
Seaboard  Air  Line  E.  Co.  v.  Simon,  56 
Fla.  545,  47  So.  1001,  20  L.  E.  A.  (N. 
S.)  126.  Ga.  — Hardee  v.  Griner,  80 
Ga.  559,  7  S.  E.  102.  111.  —  Ingraham 
V.  Luther,  65  111.  446;  Streeter  v. 
Streeter,  43  111.  155;  Connolly  t-.  Cot- 
tle, 1  in.  364.  Ind.  — Eeid  v.  Cox,  6 
Blackf.  312.  Ky.  — Boyd's  Admr.  v. 
Farmers'  Nat.  Bank,  24  Ky.  L.  Eep. 
756,  69  S.  W.  964;  Savage  v.  Aills,  2 
Mon.  93.     Miss.  —  Heaverin  f.  Donnell, 

7  Smed.  &  M.  244,  45  Am.  Dec.  302. 
Mo.  —  Perry  v.  Barret,  18  Mo.  140; 
Grant  v.  Winn,  7  Mo.  188;  Bremen 
Bank  v.  Umrath,  42  Mo.  App.  525. 
N.  H.  — Atlantic  Mut.  F.  Ins.  Co.  v. 
Sanders,  36  N.  H.  252.  N.  J.  —  Kirk 
f.  EickersoD,  46  N.  J.  L.  13;  Addis  v. 
Van  Buskirk,  24  N.  J.  L.  218.  N.  Y. 
Baer  v.  Hoffman,  150  App.  Div.  473, 
135  N.  Y.  Supp.  28.  N  D.  — Viets  v. 
Silver,  15  N.  D.  51,  106  N.  W.  35.  Tex. 
Sweetzer  v.  Claflin,  74  Tex.  667,  12  S. 
W.  395;  Ucovich  v.  Victoria  First 
Nat.  Bank  (Tex.  Civ.  App.),  138  S.  W. 
1102.  Vt.  —  Bank  of  Manchester  v 
Allen,  11  Vt.  302. 

80.  U.  S.  —  Carrington  v.  Ford,  4 
Cranch  C.  C.  231,  5  Fed.  Cas.  No.  2,449; 
Irwin  V.  Brown,  2  Cranch  C.  C.  314,  13 
Fed.  Cas.  No.  7,080;  Conant  v.  Wills, 
1  McLean  427,  6  Fed.  Cas.  No.  3,087. 
Ala.  —  Long  v.  Gwin,  80  So.  440 ; 
Leigh  &  Co.  v.  Lightfoot,  11  Ala.  935; 
Dew  V.  Garner,  7  Port.  503.  Ark.— Mat- 
lock r.  Purefoy,  18  Ark.  492.  Cal. 
Corcoran  v.  Doll,  32  Cal.  82.  Colo. 
Thaekaray  v.  Hanson,  1  Colo.  365. 
Conn.  —  Pascucci  v.  Eossi,  91  Conn. 
598,  101  Atl.  22;  Walbridge  v.  Arnold, 
21  Conn.  424;  Hoyt  v.  Seeley,  18  Conn. 
353;  Sigony  v.  Eiehards,  1  Eoot  119. 
Fla.  —  Crystal  Eiver  Lumb.  Co.  v.  Con- 
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solidated  Naval  Stores  Co.,  63  Fla. 
119,  58  So.  129.  G-a.  —  Boswell  v.  John- 
son, 5  Ga.  App.  251,  62  S.  E.  1003. 
Haw.  —  Henry  v.  Brown,  18  Hawaii 
263.  111.  — Eeed  v.  Fleming,  209  111. 
390,  70  N.  E.  667;  Fitzgerald  v.  Lorenz, 
181  111.  411,  54  N.  E.  1029;  Williams 
f.  German  Mut.  F.  Ins.  Co.,  68  111. 
387;  Crittenden  v.  French,  21  111.  598; 
Sappington  v.  Pulliam,  4  111.  385;  Kent 
r.  Thelin,  195  111.  App.  440;  Teeter  v. 
Poe,  48  111.  App.  158.  Ind.  — Glasgow 
V.  Hobbs,  62  Ind.  239;  Wooster  v. 
Lyons,  5  Blackf.  60;  Patterson  v. 
Graves,  5  Blackf.  593;  Long  v.  Long, 
2  Blackf.  293;  Lambert  v.  Blackman, 
1  Blackf.  59.  La.  —  Blanehard  v. 
Maurin,  8  La.  200.  Me.  —  Blackstone 
Nat.  Bank  v.  Lane,  SO  Me.  165,  13  Atl. 
683.  Md.  — Eich  v.  Boyce,  39  Md.  314. 
Mass.  —  Eeed  v.  Bacon,  175  Mass.  407, 
56  N.  E.  716;  State  Tr.  Co.  v.  Owen 
Paper  Co.,  162  Mass.  156,  38  N.  E.  438; 
Clary  v.  Thomas,  103  Mass.  44;  Fay 
V.  Goulding,  10  Pick.  122.  Minn. — Kauf- 
man V.  Barbour,  103  Minn.  173,  114  N. 
W.  738.  IMiss.  —  Heaverin  v.  Donnell, 
7  Smed.  &  M.  244,  45  Am.  Dec.  302. 
Mo.  — Bank  of  Pleasant  Hill  v.  Wil- 
lis,  79  Mo.  275;  Bennett  v.  McCanse, 
65  Mo.  194;  Brooks  v.  Ancell,  61  Mo. 
178;  Dent  v.  Miles,  4  Mo.  419;  Bar- 
rows V.  Million,  43  Mo.  App.  79.  Pa. 
Yardley  Nat.  Bank  v.  Vansant,  214  Pa. 
250,  63  Atl.  544.  Tenn.  —  White  v. 
Fassitt  &  Co.,  10  Humph.  191.  Tex. 
Mason  t;.  Kleberg,  4  Tex.  85;  Lewis 
V.  Farmers'  &  Mechanics'  Nat.  Bank 
(Tex.  Civ.  App.),  204  S.  W.  888;  Harty 
V.  Keokuk  Sav.  Bank  (Tex.  Civ.  App.), 
201  S.  W.  419;  Houston  Transp.  Co.  r. 
Paine  (Tex.  Civ.  App.),  193  S.  W.  188; 
Coleman  v.  Garvin  (Tex.  Civ.  App.), 
158  S.  W.  185;  J.  T^  Case  Threshing 
Mach.  Co.  V.  Eobertson  (Tex.  Civ. 
App.),  131  S.  W.  439;  Winn  v.  Sloan 
&  Co.,  1  White  &  W.  Civ.  Cas.  §  1103. 
W.  Va.  — Bank  of  Greenville  v.  S.  T. 
Lowry  &  Co.,  81  W.  Va.  578,  94  S.  E. 
985.  Wis. —  Union  Inv.  Co.  v.  Eplev, 
164  Wis.  438,  160  N.  W.  175;  Walsh  v. 
Blatchley,  6  Wis.  422,  70  Am.  Dec.  469. 
[a]  Descriptlo  Personae.  —  In  suit 
on  a  note,  the  petition  alleged  a  prom- 
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note  in  question  is  attached  to  the  pleading  as  an  exhibit." 

(2.)  Maker,  Drawer  or  Promisor.  —  The  evidence  should  correspond  with 
the  allegations  of  the  person  executing  the  instrument  as  drawer  or 
inaker.s^  if  \^q  ig  described  in  the  pleading  by  his  full  christian  name, 
it  is  not  a  material  variance  that  the  note  or  bill  introduced  is  signed 


ise  to  pay  to  "David  A.  Ely"  while 
the  note  was  made  payable  to  "D.  A. 
Elv. "  The  variance  was  held  im- 
material particularly  since  no  affidavit 
was  filed  by  the  defendant  showing 
wherein  he  was  misled.  Ely  v.  Porter, 
58  Mo.  158. 

[b]  "Bill  Single"  Alleged,  Promis- 
sory Note  Proved. —  (1)  At  common 
law  a  "bill  single"  was  an  uncondi- 
tional written  promise  to  pay  money 
under  the  seal  of  the  obligor.  It  was 
not  negotiable  and  although  identical 
in  form  with  a  promissory  note  it  was 
technically  distinct,  so  that  a  com- 
plaint declaring  on  the  one  Instrument 
was  not  supported  by  proof  of  the 
other.  Davis  v.  McWhorter,  122  Ala. 
570,  26  So.  119;  McCrummen  r.  Camp- 
bell, 82  Ala.  566,  2  So.  482.  (2)  This 
has  been  changed,  and  this  law  of  var- 
iance abrogated  by  the  negotiable  in- 
struments law  which  declares  that  the 
negotiable  character  of  an  instrument 
is  not  affected  by  the  fact  that  it  bears 
a  seal.  "To  hold  that  it  still  works 
a  fatal  variance  between  pleading  and 
proof,  in  spite  of  the  statutory  change 
referred  to,  would  be  an  absurd  and 
intolerable  technicality."  Long  v. 
Gwin   (Ala.),  80  So.  440. 

81.  Ind.  —  Cassaday  v.  American 
Ins.  Co.,  72  Ind.  95;  Carper  v.  Gaar, 
Scott  &  Co.,  70  Ind.  212.  La.  —  Rio  v. 
Gordon,  14  La.  418;  Weyman  v.  Cater, 
13  La.  492;  Ditto  v.  Barton,  6  Mart. 
(N.  S.)  127;  Krumbhaar  v.  Ludeling, 
3  Mart.  (0.  S.)  640;  Tenney  v.  Rus- 
sell, 1  Rob.  449.  Mo. — Jacobs  v.  Gib- 
son, 77  Mo.  App.  244.  Ohio.  —  Brain- 
ard  V.  Rittberger,  4  Ohio  Dec.  (Re- 
print) 432.  Tex.  —  Morrison  f.  Keese 
&  Son,  25  Tex.  Supp.  154;  Pyron  v. 
Grimier,  25  Tex.  Supp.  159;  Kennon 
v.  Bailev,  15  Tex.  Civ.  App.  28,  38  S. 
W.  377."  Vt.  —  Fisher  v.  Beckwith,  19 
Vt.   31,  46  Am.  Dec.   174. 

82.  U  S.  — Craig  v.  Brown,  Pet.  C. 
C.  139,  6  Fed.  Cas.  No.  3,326.  Ark. 
Roren  r  State  Bank,  8  Ark.  500;  Bank 
of  State  r.  Hubbard,  4  Ark.  419.  Cal. 
Cotes  f.  Campbell,  3   Cal.  191.     Conn. 


Rossiter  v.  Marsh,  4  Conn.  196.  111. 
Desmond  v.  St.  Louis  etc.  R.  Co.,  77 
111.  631;  Becker  v.  German  Mut.  Fire 
Ins.  Co.,  68  111.  412.  Ind.  — Louden  f. 
Walpole,  1  Ind.  319,  Smith  121.  la. 
Hall  V  Bennett,  2  G.  Gr.  466.  Mo. 
King  V.  Clark,  7  Mo.  269. 

[a]  Evidence  may  be  received  to 
show  that  the  promisor  alleged  and  the 
person  proved  are  one  and  the  same 
person  where  otherwise  there  would  be 
an  apparent  variance,  Ala.  —  Madison 
College  V.  Burke,  6  Ala.  494.  Ark. 
Jester  f.  Hopper,  13  Ark.  43,  111.  — Des- 
mond V.  St.  Louis  etc.  R.  Co.,  77  111. 
631;  Peyton  d.  Tappan,  2  111.  388; 
Graham  r.  Eiszner,  28  111.  App.  269. 
Ind.  — Gaskin  v.  Wells,  15  Ind.  253; 
Farley  f.  Harvey,  14  Ind.  377;  Las- 
selle  \\  Hewson,  5  Blackf.  161;  Leap- 
hardt  v.   Sloan,  5  Blackf.   278. 

[b]  Proof  of  (1)  an  execution  by 
defendant's  agent  will  sustain  an  aver- 
ment of  execution  by  the  defendant 
himself.  Ala.  —  Baldwin  v.  Stebbins, 
Minor  180.  Conn.  —  Phelps  v.  Riley, 
3  Conn.  266.  Mo.  —  Slevin  v.  Reppy, 
46  Mo.  606;  McMartin  v.  Adams,  16 
Mo  268.  N.  M  —  Mever  &  Sons  Co. 
V.  Black,  4  N.  M.  352,  16  Pac.  620. 
(2)  But  if  the  allegation  is  of  an  exe- 
cution by  an  agent,  such  allegation 
is  descriptive  of  the  instrument  and 
must  be  proved  or  there  is  a  variance. 
Conn.  —  Rossiter  v.  Marsh,  4  Conn. 
196.  Ind.  —  Lawton  v.  Swihart,  10 
Ind.  562.  Me.  —  Atkins  v.  Brown,  59 
Me.  90  Miss. —  Leach  v.  Blow,  8  Smed. 
&  M.   221. 

[c]  Variance  in  Middle  Name  Mater- 
ial. —  Where  the  declaration  described 
the  bill  as  having  been  drawn  by 
"George  A.  Cook"  under  the  name  of 
"G.  A.  Cook"  and  the  bill  offered  in 
evidence  was  drawn  bj^  "G.  W.  Cook" 
the  variance  was  held  material  on  the 
ground  that  though  it  was,  perhaps, 
unnecessary  to  set  out  the  middle  name, 
or  initial  letter  of  the  middle  name, 
yet  the  pleader  having  done  so_  as  a 
description  of  the  instrument,  it  be- 
came material.  King  v.  Clark,  7  Mo. 
269. 
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hv  his  initials,^^  or  by  an  abbreviated  name."  ^^  ^  ^^  . 

"(3.)  Promisee.  — To  avoid  a  variance,  it  is  necessary  that  the  proof 

support  the  allegation  as  to  the  promisee  or  payee  in  the  instrument.*^ 


83.  Ala,  —  Chandler  v.  Hudson,  8 
Ala.  366;  Cantley  r.  Hopkins,  5  Stew. 
&  P.  58.  Ark, —  State  Bank  v.  Peel, 
11  Ark.  750.  Conn.  —  Chestnut-Hill  R. 
Co.  r.  Chase,  14  Conn.  123.  111.  — Wil- 
eon  V.  Turner,  81  HI.  402;  Hunter  v. 
Bryden,  21  111.  591;  Pickering  V.  Pul- 
Bifer,  9  111.  79;  Linn  v.  Buckingham,  2 
111.  451.  Ind.  —  West  v.  Hays,  104  Ind, 
30,  3  N.  E.  610;  Rightsell  v.  Kellum, 
48  Ind,  252;  Hunt  r.  Raymond,  11  Ind. 
215';  Muirhead  V.  Snyder,  4  Ind.  486; 
Lasselle  v.  Hewson,  5  Blackf.  161,  Mo. 
Weaver  v.  McElhenon,  13  Mo.  89.  N. 
T,  — Claflin  v.  Griffin,  8  Bosw.  689; 
Wood  -v.  Bulkley,  13  Johns,  486.  Vt. 
Mellendy  t\  New  England  Protective 
Union,  36  Vt.  31. 

[a]  "  'The  defendant  may  always 
have  inspection  of  the  note  on  which 
he  is  sued  before  he  pleads.'  This  rca- 
goning  seems  to  us  conclusive.  If  it 
i8  not  his  note,  he  may  file  the  general 
issue  under  oath.  If  he  goes  to  trial 
at  random,  without  inspection,  it  is  his 
own  fault,"  Muirhead  v.  Snyder,  4 
Ind.  486, 

[b]  A  note  signed  W.  West  is  prop- 
erly admissible  in  evidence  to  sustain 
an  allegation  against  Warren  West. 
West  V.  Hays,  104  Ind.  30,  3  N.  E,  610. 

[c]  "Loring  Pickering"  and  *'L. 
Pickering."  —  "We  may  admit  that 
strictly  and  technically  the  defendant 
'Loring  Pickering'  and  *L.  Pickering' 
may  not  necessarily  be  the  same  per- 
Bon.  Yet,  on  the  other  hand,  they  may 
be  the  same;  and  if  it  shall  in  any 
manner  appear,  either  by  proof  or  by 
implication  of  law,  that  'Loring  Pick- 
ering' did  make  the  note,  then  it  can- 
not be  denied  that  the  allegation  and 
the  evidence  correspond,  'Loring  Pick- 
ering' is  shed.  He  appears  and  pleads 
non-assumpsit.  The  note  ia  produced 
signed  'L.  Pickering,'  and  he  does  not, 
under  our  statute,  verify  his  plea  by  af- 
fidavit; and  consequently,  as  we  think, 
does  not  'deny  on  the  trial'  the  execu- 
tion of  the  note  by  himself."  Pick- 
ering  V.   Pulsifer,   9   111.    79. 

[d]  Frederick  W.  Chandler  and  F. 
W.  Chandler.  —  Where  the  name  al- 
leged was  Frederick  W.  Chandler  and 
the  note  offered  in  evidence  was  signed 
F.  W.  Chandler,  the  variance  was  held 
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not  material.  Chandler  v.  Hudson,  8 
Ala.  366. 

[e]      A  note  signed  by  J.  P.  Hunt 

was  admitted  though  the  allegation 
stated  his  name  as  Joshua  P.  Hunt. 
Hunt  V.  Raymond,   11   Ind,   215. 

84.  Ark. —  State  Bank  f.  Peel,  11 
Ark.  750.  III.— Wilson  i-.  Turner,  81 
111.  402;  Linn  v.  Buckingham,  2  111.  451. 
Mo.  —  Weaver  r,  McElhenon,  13  Mo. 
89.  N.  Y.—  Wood  V.  Bulkley,  13  Johns. 
486. 

[a]  John  and  Jno.  —  No  material 
variance  arises  where  the  Christian 
name  of  the  signer  of  a  note  is  des- 
cribed as  "John"  in  the  petition,  and 
the  note  offered  in  evidence  is  signed 
as  "Jno."  State  Bank  v.  Peel,  11  Ark. 
750. 

85.  Ala.  —  Taylor  v.  Strickland,  37 
Ala.  642;  Madison  College  v.  Burke, 
6  Ala.  494;  Bowie's  Admi,  v.  Foster, 
Minor  264.  Ark,  —  Murphree  V.  State 
Bank,  4  Ark.  448.  Cal. — Farmer  v. 
Cram,  7  Cal.  135.  Ga.  — Gillis  v.  Gil- 
lis,  96  Ga.  1,  23  S.  E,  107,  61  Am.  St. 
Rep.  121,  30  L,  R,  A,  143,  HI.  — In- 
graham  V.  Luther,  65  111.  446;  Ross  v. 
Clawson,  47  111.  402;  Curtis  V.  Marrs, 
29  111.  508;  Stevens  v.  Stebbins,  4  111. 
25;  Greathouse  v.  Kipp,  4  111.  371; 
Peyton  v.  Tappan,  2  111.  388;  Connolly 
V.  Cottle,  1  111.  364.  Ind.  — Farley  f. 
Harvey,  14  Ind.  377;  Doron  v.  Cros- 
by, 12  Ind.  634;  McKinney  v.  Harter, 
6  Blackf.  320;  Taylor  v.  Coquillard,  5 
Blackf.  158;  Leaphardt  v.  Sloan,  5 
Blackf.  278;  Ramsay  v.  Herndon,  5 
Blackf.  345.  La.  —  Flogny  v.  Adam», 
11  Mart.  (0,  S.)  547.  Md.  — Graham 
V.  Fahnestock,  5  Gill  215.  N.  Y. 
Roberts  v.  Graves,  42  Hun  659,  25 
Wkly.  Dig.  649.  Ore.  —  Thompson  v. 
Rathbun,  18  Ore.  202,  22  Pac,  837.  S. 
0.  —  Cherry  v.  Fergeson,  2  McMull.  15; 
Harden  t'.  Harden,  1  Strobh.  56,  Tenn. 
White  V.  Fassitt  &  Co.,  10  Humph.  191; 
Wood  V.  Hancock,  4  Humph.  465,  Tex. 
Thomas  v.  Young,  5  Tex.  253. 

[a]  A  material  variance  does  not 
exist  where  the  name  of  the  payee  aa 
described  in  the  note  introduced  in 
evidence  and  that  of  the  payee  alleged 
were  used  interchangeably  by  the  par- 
ties concerned.  Harty  v  Keokuk  Sav. 
i  Bank  (Tex,  Civ.  App.)^  201  S.  W.  419, 
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(i.)  Date  of  Execution,—  An  allegation  of  a  note  bearing  a  certain 
date  is  descriptive  of  the  instrument  and  the  proof  as  to  the  date  must 
correspond  with  the  allegation.*^ 

(5.)  AmouBt  of  Bill  or  Note  and  Interest.  —  It  is  necessary  to  establish 
ajs  laid  the  amount  of  the  note^^  and  the  interest  which  it  bears.**  If 
no  interest  is  mentioned  in  the  pleading  as  to  the  note,  a  variance  arises 
•where  the  proof  shows  a  note  with  interest.*^ 

(6.)  Consideration.—  Averments  as  to  the  consideration  of  the  bill  or 
note  should  be  established  as  laid,^°  and  the  same  is  true  as  to  allega- 
tions of  failure  or  want  of  consideration.^^ 

(7.)  Payment.  — Alleged  provisions  as  to  time^^   of  the   instrument, 


[b]  Words  Descriptive  of  Named 
Payee.  —  There  is  no  material  vari- 
ance where  the  pleading  alleges  a  note 
made  payable  to  a  named  person  as 
agent  and  attorney  of  the  plaintiff  and 
the  note  introduced  ia  simply  made 
payable  to  such  named  person.  Pas- 
cucci  V.  Rossi,  91  Conn.  598,  101  Atl. 
22. 

[c]  "Lizia"  and  "Elizabeth." 
Where  the  Christian,  name  of  the  plain- 
tiff ia  Elizabeth  and  the  averment  in 
the  declaration  is  that  the  defendant 
made  the  note  sued  on  and  thereby 
promised  to  pay  to  the  plaintiff  by  the 
name  of  "Lizia"  etc.  and  the  general 
issue  and  set-off  are  the  only  pleas,  the 
note,  if  it  corresponds  with  the  aver- 
ments in  the  declaration,  is  admissible 
in  evidence  without  further  proof. 
Wilson   V.    Turner,    81    III.    402. 

86.  Ark.  — Hanlv  r.  Eeal  Estate 
Bank,  4  Ark.  598.  Del.  — Bank  of  Wil- 
mington &  Brandywine  t".  Simmons,  1 
Harr.  331.  lU.  — Streeter  v.  Streeter, 
43  111.  155.  Ind.  — Reid  v.  Cox,  5 
Blackf.  312.  Ky.  — Savage  v.  Aills,  2 
Mon.  93.  Mo.  — Grant  v.  Winn,  7  Mo. 
188.  N.  H  —Atlantic  Mut.  F.  Ins.  Co. 
V.  Sanders,  36  X.  H.  252.  N.  J.  —  Kirk 
v.  Riekerson,  46  X.  J.  L.  13.  N.  Y. 
Weinhandler  v.  Loewenthal,  159  N.  Y. 
Supp.  695.  Ohio.  — Fallis  f.  Howarth, 
Wright  303.  Pa.— Stephens  t;.  Graham, 
7  Serg.  &  R.  505,  10  Am.  Dee.  485; 
Church  V.  Feterow,  2  Pen,  &  W.  301. 
Vt.  —  Bank  of  Manchester  v.  Allen,  11 
Vt.    302. 

87.  IT.  S.  — Rabaud  v.  D'Wolf,  1 
Paine  580,  20  Fed.  Cas.  No.  11,519. 
Ala. — Fournier  v.  Black,  32  Ala.  41. 
Conn.  —  Norwich  Bank  v.  Hyde,  13 
Conn.  279.  HI.  —  Germania  Fire  Ins, 
Co.  f.  Lieberman,  58  111.  117;  Spang- 
ler  V.  Pugh,  21  111.  85,  74  Am.  Dec.  77. 
Ind.  —  Glenn    r.    Porter,    72    Ind.    525; 


Parker  v.  Morton,  29  Ind.  89.  La. 
White  V.  Noland,  3  Mart.  (N.  S.)  636; 
Pilie  f.  Mollere,  2  Mart.  (N.  S.)  666. 
N.  T.  —  Bissel  r.  Drake,  19  Johns.  66. 
N.  C.  —  Stevens  v.  Smith,  15  X.  C.  292, 
Ohio.  —  Salisbury  v.  Wilson,  Tapp.  198. 
Tenn.  —  White  v.  Fassitt  &  Co ,  10 
Humph.   191. 

88.  Cooper  v.  Guv,  Tapp.  (Ohio)  180. 

89.  U.  S.  —  Coyle  f.  Gozzler,  2 
Cranch  C.  C.  625,  6  Fed.  Cas  No  3,312; 
Blue  V  Russell,  3  Cranch  C.  C.  102,  3 
Fed.  Cas.  No.  1,568.  Ala.  — Hunt's 
Exr.  V.  Hall,  37  Ala.  702;  Sawyer's 
Admr.  v.  Patterson,  11  Ala.  623.  Me. 
Gragg  V.  Frye,  32  Me.  283.  Ohio. 
Cooper  V.  Guy,  Tapp.  180. 

90.  Bingham  v.  Calvert,  13  Ark. 
399.     White  v.  Molyneux,  2  Ga.  124. 

91.  ni.  — Hall  V.  Marks,  56  HI.  125; 
Wheat  f.  Summers,  13  111.  App.  444. 
Ind.  —  Mooklar  v.  Lewis,  40  Ind.  1. 
Ky.  — Coyle 's  Exx.  v.  Fowler,  3  J.  J. 
Marsh.  472;  Davis  v.  Young,  3  Mon. 
381. 

[a]  Evidence  of  a  partial  failure  of 
consideration  will  not  support  an  al- 
legation of  a  total  failure  of  considera- 
tion. U.  S.  —  Packwood  v.  Clark,  3 
Sawy.  546,  18  Fed.  Cas.  No.  10,656. 
Ark.  —  Cheney  v.  Higginbotham,  10 
Ark.  273.  HI.  —  Campbell  v.  Campbell, 
130  111.  466,  22  X.  E.  620,  6  L.  R.  A. 
167;  Burnap  t'.  Cook,  32  III.  168.  Minn. 
Whitacre  r.  Culver,  9  Minn.  295. 

[b]  Evidence  of  an  illegal  consider- 
ation does  not  support  an  allegation  of 
want  of  consideration.  Coyle 's  Exx. 
f.  Fowler,  3  J.  J.  Marsh.  (Kv.)  472. 

92.  XT.  S.  — Page's  Admrs.  r.  Bank 
of  Alexandria,  7  Wheat.  35,  5  L.  ed. 
390;  Sheehv  v.  Mandeville,  7  Cranch 
208,  3  L.  ed.  317;  Kikindal  v.  Mitchell, 
2  McLean  402,  14  Fed.  Cas.  Xo.  7,763; 
Ex  parte  Kelty,  1  Low.  394,  14  Fed. 
Cas.  No.  7,681.     Ala. —  White  v.  Word, 
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mode^^  and  place"  of  payment  must  be  proved  as  laid. 

(8.)  Indorsements.-    There  should  he  substantial  conformity  between 
the  allegation  and  the  proof  as  to  indorsements*^  and  the  time,«*  man- 


22  Ala.  442;  Caller's  Exx,  v.  Boykin, ' 
Minor  206.  D  C  —  Johnston  r.  Ran- 
dall, 2  Mackey  81.  lU.  — Mumford  v. 
Tolman,  157  111.  258,  41  N.  E.  617; 
Roberts  v.  Corby,  86  111.  182;  Tipton 
V.  Utley,  59  111.  25;  Morton  v.  Tenny, 
16  111.494.  Ind.  —  Hamilton  v.  Pumph- 
Tey,  20  Ind.  396;  Vandevender  v.  Pitts- 
ford,  6  Blackf.  197;  Hoover  r.  John- 
son, 6  Blackf.  473.  Me.—  Hilt  v.  Camp- 
bell, 6  Greenl.  109.  Mass.  —  Stanwood 
V.  Scovel,  4  Pick,  422.  Miss.  —  Conner 
V.  Routh,  7  How.  176,  40  Am.  Dec.  59. 
N.  Y.  —  Chapman  v.  Carolin,  3  Bosw. 
456.  S.  C.  —  Morris  v.  Tort,  2  McCord 
397.  Teiin.  —  Blakemore  t\  Wood,  3 
Sneed  469.  Vt.  — Bates  v.  Leclair,  49 
Vt.  229;  Passumpsic  Bank  v.  Goss,  31 
Vt.  315;  Woodstock  Bank  v.  Downer, 
27  Vt,  482,  65  Am.  Dec.  210.  W.  Va. 
Scott  V.  Baker,  3  W.  Va.  285. 

93.  Ala.  —  Weaver  v.  Lapsley,  42 
Ala.  601,  94  Am.  Dec.  671;  Carlisle  f. 
Davis,  7  Ala.  42.  Ga.  —  Phillips  v. 
Dodge,  8  Ga.  51.  111.  — Owen  v.  Bar- 
num,  7  III.  461.  N.  H  —  Chiekering  v. 
Greenleaf,  6  N.  II.  51.  N.  Y.  — Butler 
V.   Rawson,   1    Denio   105. 

[a]  "In  the  Common  Currency  of 
Alabama."  — As  a  writing  in  the  form 
of  a  promissory  note  for  the  payment 
of  a  sum  of  money  "in  the  common 
currency  of  Alabama"  is  not  an  under- 
taking to  pay  the  sura  expressed  in 
coin,  but  in  bank  notes,  it  is  inadmis- 
sible under  a  declaration,  describing  it 
as  a  promissory  note  for  the  payment 
of  a  sum  ia  numero.  Carlisle  v.  Davis, 
7  Ala.  42. 

94.  Ala.  — Clancy  v.  Hilliard,  39 
Ala.  713;  ,  Puckett  t\  King,  Upson  & 
Co.,  2  Ala.  570.  Ark.  — Walker  v. 
Walker,  5  Ark.  643;  Dickinson  v. 
Tunstall,  4  Ark.  170;  Caruthers  v.  Real 
Estate  Bank,  4  Ark.  447.  Conn. — Com- 
stock  V.  Savage,  27  Conn.  184.  Del. 
Thornton,  C.  &  Co.  V.  Herring,  5  Houst. 
154.  m.  — Childs  V.  Laflin,  55  111.  156; 
Lowe  r.  Bliss,  24  111.  168,  76  Am.  Dec. 
742.  Ind.  — Alden  f.  Barbour,  3  Ind. 
414.  Miss. —  Walker  v.  Tunstall,  3 
How.  259.  Mo.  —  Faulkner  v.  Faulk- 
ner, 73  Mo.  327;  Bank  of  Missouri  v. 
Vaughan,  36   Mo.  90.     Tex.  —  Krueger 
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r.  Klinger,  10   Tex.   Civ.  App.  576,  30 
S.  W.  1087. 

95.  U.  S,  —  Rey  v.  Simpson,  22  How. 
.'',41,  16  L.  ed.  260.  Ala.  —  Clancy  tf. 
Hilliard,  39  Ala.  713;  Davis  &  Co.  v. 
Campbell,  3  Stew.  319.  111. —  Lee  v. 
Mendel,  40  111.  359.  Miss.  —  Holmes  v. 
Preston,  71  Miss.  541,  14  So.  455.  Ore. 
Everding  v.  Toft,  82  Ore.  1,  150  Pac. 
757,  160  Pac.  1160.  Pa.  — Dilworth  r. 
Hirst,  8  Leg.  Int.  Ill,  1  Phila.  206. 
Teim.  —  Newell,  Irvin  &  Co.  v.  Wil- 
liams, 5  Sneed  208.  Tex.  —  Washing- 
ton V.  First  Nat.  Bank,  64  Tex.  4. 

fa]  Proof  that  defendant  was  a 
maker  or  guarantor  is  materially  vari- 
ant from  an  allegation  that  he  was  an 
indorser.  Everding  v.  Toft,  82  Ore.  1, 
150   Pac.   757,   160   Pac.   1160. 

96.  Md.  —  Canfield  v.  Mcllwaine,  32 
Md.  94;  Penn  v.  Flack,  3  Gill  &  J.  369. 
Mass.  —  Little  v.  Blunt,  16  Pick.  359. 
Va.  —  Davia  v.  Miller,  14  Gratt.  (55 
Va.)  1. 

[a]  Where  an  allegation  that  notes 
were  indorsed  after  they  were  made 
was  disproved  by  the  evidence  which 
showed  the  notes  to  have  been  indorsed 
before  the  blanks  in  them  were  filled 
up,  plaintiff  was  allowed  to  recover. 
Russel  V.  Langstaffe,  2  Doug.  614,  99 
Eng.  Reprint  328. 

[b]  Where  an  indorsement  of  a  "bill 
of  exchange  before  it  became  due  was 
alleged,  and  it  appeared  in  the  evidence 
that  the  indorsement  was  made  after 
the  bill  became  due,  the  variance  waa 
held  immaterial.  Young  v.  Wright,  1 
Campb.   (Eng.)   13&. 

[c]  Indorsement  on  Certain  Day. 
In  an  action  by  an  indorsee  against 
the  maker  of  a  note,  the  declaration  al- 
leged that  the  indorsement,  which  bore 
no  date,  was  made  on  a  certain  day, 
but  the  evidence  showed  it  to  have 
been  made  on  another  day.  The  vari- 
ance was  considered  immaterial.  Lit- 
tle V.  Blunt,  16  Pick.    (Mass.)    359. 

[d1  But  if  an  Indorsement  of  a  note 
is  alleged  to  bear  date  of  a  particular 
day,  the  time  enters  into  the  descrip- 
tion of  the  contract  and  must  be  proved 
as  alleged.  Little  v.  Blunt,  16  Pick 
(Mass.)   359. 
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ner^'  and  parties^^  making  the  same.  But  a  variance  in  respect  to  in- 
dorsements which  does  not  operate  as  a  surprise  upon  the  opposite 
party  is  not  material.^^ 

(9.)  Demand  and  Notice. —  Where  demand  and  notice  are  necessary  to 
fix  the  liability  of  an  indorser  upon  negotiable  paper,  an  allegation  of 
such  demand  and  notice  in  an  action  against  indorsers  must  be  proved 
as  alleged/  or  facts  proved  to  show  an  excuse  for  demand,  and  notice.^ 

4.  Objections  to  Variance.  —  a.  In  General.  —  A  litigant  who  in  the 
progress  of  a  trial  wishes  to  take  advantage  of  an  asserted  variance  be- 
tween his  adversary's  pleading  and  proof  must  make  an  appropriate 
and  seasonable  objection  thereto,^  ordinarily  when  the  variant  evidence 


97.  Ala.  —  Alabama  Coal  Min.  Co. 
f.  Brainard,  35  Ala.  476;  Strader,  P. 
&  Co.  f.  Alexander,  9  Port.  441.  111. 
Dunker  v.  Schlotfeldt,  49  111.  App.  652  j 
Kozet  V.  Harvey,  26  111.  App.  558.  Ind. 
Moore  v.  Pendleton,  16  Ind.  481;  Stowe 
V.  Weir,  15  Ind.  341;  Chapman  v. 
Harper,  7  Blaekf.  333;  Bowers  v. 
Trevor,  5  Blaekf.  24.  la.  —  Snyder  v. 
Keno,  38  Iowa  329;  Skinner  v.  Church, 
36  Iowa  91.  Ky.  — Dodge  v.  Bank  of 
Kentucky,  2  A.  K.  Marsh.  610.  La. 
Taylor  v.  Normand,  12  Eob.  240.  Mass. 
State  Trust  Co.  v.  Owen  Paper  Co.,  162 
Mass.  156,  38  N.  E.  438.  N.  Y.  — Nor- 
ris  V.  Badger,  6  Cow.  449. 

9&  XJ.  Su  — Key  'i\  Simpson,  22 
How.  341,  16  L.  ed.  260;  Hyer  v.  Smith, 
3  CranCo  C.  C,  437,  12  Fed.  Oas.  No.  6,- 
979.  Ala,  —  Clancy  v.  Hilliard,  39  Ala. 
713;  Davis  &  Co.  v.  Campbell,  3  Stew. 
319,  Ark.  —  Jordan  v.  Ford,  7  Ark. 
416.  111.  —  Lee  v.  Mendel,  40  111.  359; 
Speer  v.  Craig,  22  111.  433.  Ind.— Smel- 
ser  V.  Wayne  &  U.  S.  L.  Tpk.  Co.,  82 
Ind.  417;  Glenn  V.  Porter,  72  Ind.  525; 
Carpenter  v.  Sheldon,  22  Ind.  259. 
Miss  —Holmes  v.  Preston,  71  Miss. 
541,  14  So.  455.  Pa.  — Dilworth  v. 
Hirst,  8  Leg.  Int.  Ill,  1  Phila.  206; 
Lautermilch  v.  Kneagy,  3  Serg.  &  E. 
202.  Tenn.  —  Newell,  Irvin  &  Co.  v. 
Williams,  5  Sneed  208.  Tex.  —  Wash- 
ington V.  First  Nat.  Bank,  64  Tex.  4. 

99.  Lewis  v.  Farmers'  &  Mechanics' 
Nat.  Bank  (Tex.  Civ.  App.),  204  S.  W. 
888 

[a]  -allure  To  Mention  Indorsers. 
A  declaration  in  an  action  on  a  nego- 
tiable note  against  the  makers  there- 
of only  need  not  mention  such  indors- 
ers as  have  placed  their  names  on  the 
back  of  it,  and  the  indorsed  note  is  ad- 
missible under  the  declaration  so 
drawn.      Bank    of    Greenville   v.   S.    T. 


Lowry  &  Co.,  81    W.  Va.  578,  94  S.  E. 
985. 

1,  Ala,  —  Bank  at  Decatur  v. 
Hodges,  9  Ala.  631;  Bromberg  v.  Self 
(Ala.  App.),  80  So.  631.  Ark.  —  Ander- 
son V.  Yell,  15  Ark.  9.  La.  —  Laferriere 
V.  Bynum,  12  La.  587.  N.  Y,  —  Smed- 
berg  V.  Whittlesey,  3  Sandf.  Ch.  320. 
Ohio.  —  Myers  v.  Standart,  11  Ohio  St, 
29. 

Contra,  Smith  v.  Robinson,  11  Ala. 
270;  Crawford  v.  Camfield,  6  Ala.  153; 
Quigley  v.  Primrose,  8  Port.  (Ala.)  247, 

2,  Bromberg  v.  Self  (Ala,  App.),  80 
So.  631. 

[a]  Facts  which  excuse  demand  and 
notice  to  the  indorser  are  deemed  proof 
of  such  demand.  Bromberg  v.  Self 
(Ala.  App.),  80  So.  631. 

3,  U.  S.  —  Roberts  v.  Graham,  6 
Wall.  578,  18  L.  ed.  791;  Phoenix 
Securities  Co.  v.  Dittmar,  224  Fed. 
892,  140  C.  C.  A.  336.  Ala.  —  Wood- 
ward Iron  Co.  V.  Lowther,  194  Ala.  232, 
69  So.  877;  Woodward  Iron  Co.  v. 
Steel,  192  Ala.  538,  68  So.  473;  Birm- 
ingham r.  Carle,  191  Ala.  539,  68  So. 
22;  Morrison  v.  Clark,  14  Ala.  App. 
323,  70  So.  200.  Cal.  —  Barion  Land 
&  Water  Co.  r.  Crafton  Water  Co.,  171 
Cal.  89,  152  Pac.  48.  Idaho.  —  Douville 
V.  Pacific  Coast  Cas.  Co.,  25  Idaho  896, 
138  Pac.  506,  Ann.  Cas,  1917A,  112. 
m,  —  Illinois  Cent,  R.  Co.  v.  Behrens, 
208  111.  20,  69  N.  E.  796;  Cowan  v. 
Bouffleur,  192  111.  App.  21;  Thompson 
V.  Marks,  186  111.  App.  92;  Maney  Mill. 
Co.  V.  Baker-Wignall  &  Co.,  186  111. 
App.  390;  TuTo  f.  O'Gara  Coal  Co., 
183  111.  App  423;  Basso  v.  Chicago 
City  Ry.  Co.,  181  111.  App,  494.  Ind, 
Morris  V.  Reyman,  55  Ind.  App.  112, 
103  N  E.  423.  Mass.  —  Butterworth 
V.  Western  Assur.  Co.,  132  Mass.  489. 
Mich,  —  Moilanen   v.  Washington  Iron 
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is  sought  to  be  introduced.*  His  failure  to  do  so  operates  to  waive  the 
ground  of  ob.iection,^  ext?ept  in  those  cases  where  the  variance  amounts 
to  a  total  failure  of  proof.^    It  may  preclude  him  from  asserting  the 


Co.,  176  Mich.  505,  142  N".  W.  757.  Mo. 
Ely  V.  Porter,  58  Mo.  158;  Young  V. 
Millon  (Mo.  App.),  183  S.  W.  355; 
Zaehra  v.  American  Mfg.  Co.,  179  Mo. 
App.  683,  162  S.  W.  1077;  Olive  Street 
Bank  v.  Phillips,  179  Mo.  App.  488,  162 
S.  W,  721;  Lazerine  v.  Lazerine,  179 
Mo.  App.  476,  162  S.  W.  719;  Kundel- 
man  v.  John  O'Brien  Boiler  Works,  178 
Mo.  App.  642,  161  S.  w*.  609;  Eumbolz 
V.  Bennett,  86  Mo.  App.  174.  Mont. 
Mosher  v.  Sutton's  New  Theater  Co., 
48  Mont.  137,  137  Pae.  534.  Neb. 
Home  Savings  Bank  v.  Shallenberger 
95  Neb.  593,  146  N.  W.  993.  N.  D. 
Eickel  V.  Sherman,  34  N.  D.  298,  158 
N.  W.  266.  Okla.  —  Missouri,  O.  & 
G.  Ey.  Co.  V.  Collins,  47  Okla.  761,  150 
Pac.  142.  Ore.  —  Blake  v.  National 
Hospital  Assn.,  70  Ore.  264,  141  Pac. 
158.  Pa.  —  Irwin  v.  Leuten  Brick  Co., 
59  Pa.  Super.  150;  Clark  v.  Millett,  57 
Pa.  Super,  287;  Shaffer  v.  Bahr,  57 
Pa.  Super.  48.  S.  D.  —  Meldrum  v. 
Kenefick,  15  S.  D.  370,  89  N.  W.  863. 
Tex.  —  Western  Union  Tel.  Co.  v.  Tay- 
lor (Tex.  Civ.  App.),  167  S.  W.  289. 
Wash.  —  Kneeland  Inv.  Co.  v.  Beren- 
des,  81  Wash.  372,  142  Pac.  869. 

4.  AJa.  —  Woodward  Iron  Co.  v. 
Steel,  192  Ala.  538,  68  So.  473;  Birm- 
ingham V.  Carle,  191  Ala.  539,  68  So. 
22;  Morrison  v.  Clark,  14  Ala.  App. 
323,  70  So.  200.  Colo.  —  Colorado  Mtg. 
&  Inv.  Co.  V.  Eees,  21  Colo.  435,  42  Pac, 
42.  lU.  — Swift  &  Co.  V.  Eutkowski, 
182  111.  18,  54  N.  E.  1038;  Chatsworth 
V.  Eowe,  166  111.  114,  46  N.  E.  763; 
McCormick  Harv.  Mach.  Co.  v.  Bur- 
andt,  136  111.  170,  26  N.  E.  588;  Wil- 
liamson V.  Eexroat,  55  111.  App.  116; 
Tucker  v.  Burkitt,  49  111.  App.  278, 
La.  —  Wykoff  r.  Miller,  48  La.  Ann 
475,  19  So.  478.  Md.  — Straus  v. 
Young,  36  Md.  246.  N.  Y  —  Brady 
V.  Nally,  151  N.  Y.  258,  45  N.  E.  547. 
Okla,  —  Missouri,  O.  &  G.  Ey.  Co.  v. 
Collins,  47  Okla.  761,  150  Pac.  142. 

But  see  infra,  III,  C,  4,  b,  (II), 
(B). 

5.  U.  S.  —  Grayson  v.  Lynch,  163 
U.  S.  468,  16  Sup.  Ct.  1064,  41  L.  ed. 
230;  Wasatch  Min.  Co.  r.  Crescent 
Min.  Co.,  148  U.  S.  293,  13  Sup.  Ct, 
600,   37  L.   ed.   4.54;      Pennsylvania  Co. 
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V.  Cole,  214  Fed.  948,  131  C.  C.  A. 
244.  Ala.  —  Woodward  Iron  Co.  v. 
Steel,  192  Ala.  538,  68  So.  473;  Bir- 
mingham V.  Carle,  191  Ala.  539,  68  So. 
22.  Cal.  —  Bell  v.  Knowles,  45  Cal. 
193;  Dikeman  v.  Norrie,  36  Cal.  94; 
Marshall  v.  Ferguson,  23  Cal.  65.  Colo. 
Percy  Consol.  Min.  Co.  v.  Hallam,  22 
Colo.  233,  44  Pac.  509;  Cunningham  v. 
Bostwiek,  7  Colo.  App.  ■""^,  43  Pac.  151. 
111.  —  Illinois  Cent,  E,  Co.  v.  Behrens, 
208  111.  20,  69  N.  E.  796;  Chicago  & 
A.  E.  Co.  V.  Dumser,  161  111.  190,  43 
N  E.  698;  Harris  v.  Shebeck,  151  111. 
287,  37  N.  E.  1015;  Libby  v.  Scher- 
man,  146  111.  540,  34  N.  E.  801,  37 
Am.  St.  Eep.  191.  Ind.  —  Krewson  v. 
Cloud,  45  Ind.  273;  Woodward  v.  Wil- 
cox, 27  Ind.  207;  Hull  v.  Green,  26  Ind. 
388.  La,  —  Langlini  v.  Broussard,  12 
Mart.  (0.  S.)  242.  Me,  —  Conway  Fire 
Ins.  Co.  V.  Sewall,  54  Me.  352.  Md. 
Straus  V.  Young,  36  Md.  246.  Mass. 
Eussell  V.  Barry,  115  Mass.  300;  Hutch- 
inson V.  Gurley,  8  Allen  23.  Minn. 
O'Connor  i;.  Delaney,  53  Minn.  247,  54 
N.  W,  1108,  39  Am.  St.  Eep.  601;  John- 
son V.  Avery,  41  Minn.  485,  43  N.  W. 
340;  Cummings  v,  Petsch,  41  Minn, 
115,  42  N.  W.  789.  M  s.  —  Kimbrouah 
v.  Eagsdale,  69  Miss.  674,  13  S.  830; 
Stier  V.  Surget,  TO  Smed.  &  M.  154, 
Mo.  —  Walden  v.  Bolton,  55  Mo.  405; 
Blair  v.  Corby,  29  Mo.  480;  Liddell  v. 
Fisher,  48  Mo.  App.  449.  Mont.— Froh- 
ner  v.  Eodgers,  2  Mont.  179.  Nev. 
Tognini  v.  Kyle,  17  Nev.  209,  30  Pac. 
829,  45  Am.  Eep.  442.  N,  H.  —  Hop- 
kins V.  Atlantic  &  St,  L.  E.  Co.,  36 
N.  H.  9,  72  Am.  Dec.  287;  McConihe  v. 
Sawyer,  12  N.  H.  396.  N.  Y  —  Nie- 
buhr  V.  Schreyer,  135  N.  Y.  614,  32  N, 
E.  13;  Barnes  v.  Ferine,  12  N.  Y.  18; 
Dey  V.  Prentice,  90  Hun  27,  35  N.  Y. 
Supp.  563.  N,  C  — Allen  v.  Sallinger, 
108  N.  C.  159,  12  S.  E.  896.  N,  D. 
Eickel  V.  Sherman,  34  N.  D.  298,  158 
N.  W.  266.  Ohio.  —  Speer  v.  Bishop, 
24  Ohio  St.  598.  Ore.— Blake  v.  Nation- 
al Hospital  Assn.  70  Ore.  264,  141  Pac, 
158.  Pa.  — Miller  v.   Miller,  4  Pa.  317. 

6.  Ga.  — Burdette  v.  Crawford,  125 
Ga.  577,  54  S.  E.  677;  Central  Eailroad 
&  Banking  Co.  v.  Cooper,  95  Ga.  406, 
22  S.  E.  549;     Napier  v.  Strong,  19  Ga. 
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variance  at  a  later  stage  of  the  ease  in  the  trial  court,"  and  unless  the 
record  discloses  Avhat  is  termed  a  failure  of  proof,^  prevents  him  from 
predicating  error  thereon  in  a  court  of  review.^ 

b.  Manner  of  Making. — (I.)  General  or  Special  Objection.—  Unless  the 
variance  clearly  amounts  to  a  failure  of  proof,"  it  cannot  be  raised  by 
a  general  objection  to  the  evidence,  it  being  necessary  that  the  objec- 
tion specifically  point  out  the  ground  thereof,^^  otherwise  error  cannot 
be  based  on  the  court's  ruling  in  respect  thereto. 

(II.)  Ey  What  Method. —  (A.)  Oyer  and  Demurker. —  A  method  of  rais- 
ing the  question  of  variance  in  respect  to  a  written  instrument  declared 
on  was  by  craving  oyer  of  the  instrument,  thus  making  it  part  of  the 
record,  and  demurring  to  the  declaration.^^ 


App.  401,  91  S.  E.  579.  N.  Y.  — Brown 
t\  Wolie,  119  App.  Div.  777,  104  N.  Y. 
Supp.  573;  Girbekian  v.  Cairo  Cigarette 
Co.,  94  N.  Y.  Supp.  345.  Ore.  —  John- 
son V.  Stillwell,  90  Ore  211,  176  Pac, 
123. 

[a]  "A  diflferent  rule  would  apply 
when  evidence  is  admitted  without  ob- 
jection which  might  be  rejected  as  not 
conforming  to  the  allegations  as  laid, 
but  which  in  fact  relates  to  the  same 
cause  of  action  declared  on.  In  such 
a  case  our  courts  have  repeatedly  held 
that  a  party  waives  his  objection  to 
the  pleadings  by  allowing  such  evi- 
dence to  go  to  the  jury  without  ob- 
jection; the  reason  for  this  just  rule 
in  such  a  case  evidenth'  being  that 
had  objection  been  made,  the  party 
tendering  such  evidence  might  have 
amended  his  pleadings  so  as  to  con- 
form thereto."  x\apier  v.  Strong,  19 
Ga.  App.  401,  91  S.  E.  579. 

As  to  what  constitutes  failure  of 
proof,  see  supra,  III,  A,  1,  b. 

7.  See  i7ifra,  III,  C,  4,  b,  (II),  (B). 

8.  See  infra,  III,  C,  8,  a.  As  to 
what  constitutes  a  failure  of  proof,  see 
supra,  III,  A,  1,  b. 

9.  See  infra.  III,  C,  8,  a. 

10.  See  supra.  III,  A,  1,  b,  and  see 
i7ifra,  III,  C,  8,  a. 

11.  U.  S.  — Illinois  Car  &  Equip- 
ment Co.  r.  Linstroth  Wagon  Co.,  112 
Fed.  737,  50  C.  C.  A.  504;  Walsh  v. 
Colclough,  56  Fed.  778,  6  C.  C.  A.  114. 
Ala. —  Woodward  Iron  Co.  V.  Lowther, 
194  Ala.  232.  69  So.  877;  Alabama  M., 
E.  Co.  V.  Darby,  119  Ala.  531,  24  So. 
713;  Richards  v.  Bestor,  90  Ala.  352, 
8  So.  30;  Milton  v.  Haden.  32  Ala.  30, 
70  Am.  Dec.  523;  Sawyer's  Admr.  f. 
Patterson,  11  Ala.  523.  Cal.  — Evers- 
don  r.  Mayhew,  85  Cal.  1,  21  Pac.  431, 


24  Pac.  382;  Knos  v.  Higby,  76  Cal. 
264,  18  Pac.  381.  Conn.  —  Scott  v. 
Scott,  83  Conn.  634,  78  Atl.  314.  Fla. 
Spencer  f.  Dell,  55  Fla.  790,  46  So. 
729.  Ga.  — Southern  Mut.  Ins.  Co. 
V.  Turnley,  100  Ga.  296,  27  S.  E.  975. 
111. —  Gascoigne  v.  Metropolitan  West 
Side  El.  R.  Co.,  239  111.  IS,  87  N.  E. 
S83;  Swift  &  Co.  V.  Rutkowski,  182 
111.  18,  54  N.  E.  1038;  Joliet  v.  John- 
son, 177  111.  178,  52  N.  E.  498;  Union 
Show  Case  Co.  v.  Blindauer,  175  111. 
325,  51  N.  E.  709;  Chicago  &  A.  R.  Co. 
V.  Glenny,  175  111.  238,  51  N.  E.  896. 
La.  —  Hennen  v.  Wetzel,  12  La.  265. 
Mich.  —  Detroit,  H.  &  I.  R.  Co.  v. 
Forbes,  30  Mich.  165.  Miss.  —  Greer 
v.  Bush,  57  Miss.  575.  Neb.  —  Catron 
r.  Shepherd,  8  Xeb.  308,  1  X.  W.  204. 
N.  Y.  — Belknap  v.  Sealev,  14  N.  Y. 
143,  67  Am.  Dee.  120;  Dovle  v.  Mul- 
ren,  7  Abb.  Pr.  (X.  S.)  "258.  Vt. 
Holdridge  v.  Holdridge's  Estate,  53 
Vt.  546;  Mann  r.  Birchard,  40  Vt.  326, 
94  Am.  Dec.  398;  Hills  r.  Marlboro, 
40  Vt.  648.  Wis.  — Troy  F.  Ins.  Co.  v. 
Carpenter,  4  Wis.  20. 

[a]  A  motion  to  instruct  the  jury 
to  find  for  the  defendant  on  the  ground 
of  a  variance  between  the  pleadings 
and  the  evidence  is  not  sufficient  to 
raise  the  question  of  variance  unless 
the  defendant,  by  its  motion,  indicates 
specifically  in  what  the  variance  con- 
sists so  as  to  enable  the  court  to  pass 
upon  it  inteiligently  and  also  to  en- 
able the  plaintiff  to  so  amend  his  de- 
claration as  to  make  it  conform  to  the 
evidence.  Illinois  Cent.  R.  Co.  v.  Beh- 
rens,  208  111.  20,  69  X.  E.  796;  Tulo 
r.  O'Gara  Coal  Co..  183  111.  App.  423. 

12.  Ark.  —  Kellv  v.  Matthews,  5 
Ark.  223;  Cummins  r.  Woodruff,  5  Ark. 
116;    Watkins    v.    Weaver,   4    Ark.   556. 
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(B.)  Objections  to  Evibence.  —  (1.)  Objection  to  Admission  of  Evidence. 
The  ordinary  method  of  raising  the  question  of  variance  between  the 
pleadings  and  proof  is  by  objection  to  the  admission  of  the  variant 
testimony,"  or  to  the  introduction  of  the  written  instrument  which  does 
not  correspond  with  the  one  pleaded."  The  practice  in  most  states  re- 
quires such  an  objection  unless  the  variance  amounts  to  a  failure  of 
proof,^^  otherwise  a  general  charge  predicated  upon  the  variance  may 
properly  be  refused,^^  or  a  new  trial  based  thereon  denied/^  or  error 
grounded  thereon  disregarded  in  the  reviewing  court.^^ 

(2.)  Motion  To  Strike  Out  or  Exclude  Evidence.  —  'Where  evidence  has 
been  introduced  which  does  not  properly  correspond  to  the  allegations 
of  the  pleadings,  and  the  ground  of  objection  has  not  been  w^aived  by 
failure  to  object  when  the  evidence  was  introduced,"  a  motion  to  strike 
out  or  exclude  the  evidence  may  properly  be  made,"  or  the  jury  may 


lU.  —  Taylor  v.  Kennedy,  1  111.  91. 
Ind.  —  Osborne  v.  Fulton,  1  Blackf. 
233;  Deming  v.  Bullitt,  1  Blackf.  241. 
Ky.  —  Milroy  v.  Hensley,  2  Bibb  20; 
Salter  v.  Eichardson,  3  Mon.  204.  Me. 
Colton  V.  Stanwood,  67  Me.  25.  Mo. 
Baltimore  Gem.  Co.  v.  First  Independent 
Church,  13  Md.  117;  Anderson  v. 
Critcher,  11  Gill  &  J.  450,  37  Am.  Dec. 
72.  Mass.  —  Dorr  v.  Fenno,  12  Pick. 
521.  Miss.  —  Eobertson  v.  Banks,  1 
Smed.  &  M.  666.  Mo.  — Treat  v.  Brush, 
11  Mo.  310.  N.  Y.  —  Jansen  v.  Ostran- 
der,  1  Cow.  670;  Ehle  v.  Purdy,  6 
Wend.  629.  Ohio.  —  Mulf ord  v.  Young, 
6  Ohio  294.  Tenn.  —  Steele  v.  McKin- 
nie,  5  Yerg.  449.  Tex.  —  Pearee  v. 
Bell,  21  Tex.  688;  Hunt  t".  Wright,  13 
Tex.  549;  Greenwood  v.  Anderson,  8 
Tex.  225;  Peters  V.  Crittenden,  8  Tex, 
131.  Vt.  — White  v.  Hall,  91  Vt.  57, 
99  Atl.  274;  Denton  v.  Adams,  6  Vt. 
40.  Va.  —  Sterrett  v.  Teaf ord,  4  Gratt. 
(45  Va.)  84;  Browne  r.  Ross  &  Co., 
4  Call  (8  Va.)  221.  W.  Va.  —  Thomp- 
son's Exrs.  V.  Boggs,  8  W.  Va.  63. 
Eng.  —  Howell  v.  Eichards,  11  East  633, 
103    Eng.   Eeprint    1150. 

13.  U.  S.  — Phoenix  Securities  Co 
V.  Dittmar,,  224  Fed.  892,  140  C.  C.  A. 
336.  Ala.  —  Thompson  v.  Richardson, 
96  Ala.  488,  11  So.  728;  Mobile  &  0. 
R.  Co.  V.  George,  94  Ala.  199,  10  So. 
145.  Cal.  —  Barton  Land  &  Water  Co. 
V.  Grafton  Water  Co.,  171  Cal.  89,  152 
Pac.  48;  Brown  v.  Rouse,  93  Cal.  237, 
28  Pac.  1044.  Conn. —  Adams  v.  Wav, 
32  Conn.  160.  Ga.  —  Napier  r.  Stron'e, 
19  Ga.  App.  401,  91  S.  E.  579.  111. 
Gridley  t'.  Bloomington,  68  111.  47; 
Manev  Milling  Co.  r.  Baker- Wignall 
&  Co.,  186  111.  App.  390.     Ind.  — Dick- 
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cnsheets  v.  Kaufman,  28  Ind.  251;  Hig- 
man  v.  Hood,  3  Ind.  App.  456,  29  N.  E. 
1141.  Ky.  — Covington  v.  Westbay,  156 
Ky.  839,  162  S.  W.  91.  Mass.  —  Cun- 
ningham V.  Kimball,  7  Mass.  65.  N.  C. 
Browning  v.  Berrv,  107  N.  C.  231,  12 
S.  E.  195,  10  L.^  R.  A.  726.  N.  D. 
Halloran  r.  Holmes,  13  N.  D.  411,  101 
N.  W.  310.  Pa.  —  National  Bank  v. 
Lake  Erie  Asphalt  Block  Co.,  233  Pa. 
421,  82  Atl.  77a.  Tex.  —  Weste-rn 
Union  Tel.  Co.  v.  Tavlor  (Tex.  Civ. 
App.),  167  S.  W.  289.  Utah.— Holman 
V.  Pleasant  Grove,  8  Utah  78,  30  Pac. 
72;  Ternes  v.  Dunn,  7  Utah  497,  27  Pac. 
692.  Vt.  —  Gates  v.  Bowker,  18  Vt.  23. 
Wis.  —  Hathaway  v.  Arnold,  157  Wis. 
22,  145  N.  W.  780. 

14.  See  infra,  this  note. 

[a]  A  mortgage  securing  the  note 
upon  which  the  action  is  brought  may 
be  excluded  from  evidence  when  there 
is  a  variance  between  it  and  the  peti- 
tion as  to  the  description  of  the  lands 
conveved.  Terry  v.  Hooker  (Tex.  Civ. 
App,  '37    S.    W.    233. 

15.  See  supra,  this  section. 
See    infra,    III,    G,    4,'  b,    (II), 


16. 
(E). 
17. 
18. 
19. 


See  infra,  III,  C,  4,  b,  (II),  (G). 

See  infra.  III,  C,  8,  a. 

See  supra,  III,  C,  4,  a,  and  the 
Encyclopaedia  of  Evidence,  titles 
"Objections  and  Exceptions;"  "Strik- 
ing Out  and  Withdrawal." 

20.  Cal. —  Moore  v.  Douglas,  132 
Cal.  399,  64  Pac.  705.  Idaho.  —  Dou- 
ville  r.  Pacific  Coast  Gas.  Co.,  25  Idaho 
396,  138  Pac.  506,  Ann.  Cas.  191 7A,  112. 
Mich.  —  Moilanen  v.  Washington  Iron 
Co.,  176  Mich.  505,  142  N.  W.  757. 
N.  Y.  —  Boynton  v.  Boynton,  43  How. 
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be  instructed  to  disregard  the  variant  matter.^^  Such  motion  is  prop- 
erly denied  where  the  defendant  does  not  make  it  appear  that  he  was 
misled  by  the  variance  to  his  prejudice.^^ 

(C.)  Demurrer  to  Evidence.  —  Failure  of  the  evidence  to  sustain  the  es- 
sential allegations  of  the  pleading,  is  ground  for  a  demurrer  to  the  evi- 
dence.^^  TJpon  demurrer  to  the  evidence  no  question  can  arise  as  to  the 
admissibility  of  the  evidence.^* 

(D.)  Nonsuit  and  Dismissal.  — A  fatal  variance  or  an  entire  failure  of 
proof  will  justify  the  court  in  granting  a  nonsuit  or  dismissal.^^  It 
must  appear  that  the  evidence  is  so  variant  from  the  pleadings  as  not 
to  support  the  case  made  by  them.^^  A  mere  disagreement  between  the 


Pr.  380.  Va.  — Richmond  R.  &  E.  Co. 
V.  West,  lOO  Va.  184,  40  S.  E.  643; 
Bertha  Zinc  Co.  v.  Martin's  Admr.,  93 
Va.  791,  22  S.  E.  869,  70  L.  R.  A.  999; 
Knights  of  Pythias  v.  Weller,  93  Va. 
605,  25  S.  E.  891;  Shenandoah  Val.  R. 
Co.  V.  Moose,  83  Va.  827,  3  S.  E.  796. 
Wash.  —  Guley  v.  Northwestern  C.  & 
Transp.  Co.,  7  Wash.  491,  35  Pac.  372. 
W.  Va.  —  Long  v.  Campbell,  37  W  Va. 
665,  17  S.  E.  197;  Davisson  v.  Ford,  23 
W.  Va.  617;  Dresser  v.  Transp.  Co.,  8 
W.  Va.  553;  Scott  v.  Baker,  3  W.  Va. 
285;  Baltimore  &  O.  R.  Co.  v.  Rath- 
bone,  1  W.  Va.  87,  88  Am.  Dec.  664. 

21.  la.  —  Ogilvie  v,  Hallam,  58  Iowa 
714,  12  N.  W.  730.  Va.  — Davis  v.  Mil- 
ler, 14  Gratt.  (55  Va.)  1.  W.  Va. 
Damarin  &  Co.  v.  Young  Bros.,  27  W. 
Va.  436;  Smith  v.  Lawson,  18  W.  Va 
212,  41   Am.   Rep.   688. 

22.  Moore  v.  Douglas,  132  Cal.  399, 
64  Pac.  705;  Boynton  v.  Boynton,  43 
How.   Pr.    (N.  Y.)    380. 

As  to  showing  required,  see  supra, 
III,  C,  2,  h,  (III). 

23.  Conn.  —  Brewster  v.  Dana,  1 
Root  266.  m.  —  Pearsons  v.  Lee,  2  111. 
193.  Mo.  — Hite  v.  Metropolitan  St. 
R.  Co.,  130  Mo.  132,  31  S.  W.  262,  32 
S.  W.  33,  51  Am.  St.  Rep.  555;  Gurley 
V.  Missouri  Pac.  R.  Co.,  93  Mo.  445,  6 
S.  W.  218;  Singleton  v.  Pacific  R.  R. 
41  Mo.  465.  Pa.  —  Emerick  v.  Kroh, 
14  Pa.  315.  Va.  —  M 'Alexander  v. 
Montgomery,  4  Leigh  (31  Va.)  61; 
CraghUl  v.  Page,  2  Hen.  &  M.  (12  Va.) 
446. 

[a]  Variance  Must  Be  Substantial. 
People's  Nat.  Bank  v.  Myers,  65  Kan. 
122,  69  Pac.  164;  Kansas  Loan  &  Trust 
Co.  V.  Love,  4  Kan.  App.  188,  45  Pac. 
953. 

[b]  That  an  oral  agreement  is  al- 
leged as  the  basis  of  a  cause  of  action 


to  recover  a  balance  due  upon  a  loan 
by  defendant  to  plaintiff,  and  the  proof 
shows  the  agreement  to  have  been 
partly  oral  and  partly  written,  will 
not  support  a  demurrer  to  the  evi- 
dence. Kansas  Loan  &  Trust  Co.  v. 
Love,  4  Kan.  App.  188,  45  Pac.  953. 

24.  Lewis  v.  Few,  o  Johns.  (N.  Y.) 
1. 

25.  Del.  —  Lofland  v.  Cade,  3  Houst. 
222.  Ga.— Lowry  Nat.  Bank  v.  Fickett, 
122  Ga.  489,  50"  S.  E.  396;  Myers  v. 
Hook,  11  Ga.  App.  517,  75  S.  E.  833. 
ni.  — Lake  St.  Elevated  R  Co.  v.  Col- 
lins, 118  111.  App.  270.  N.  Y.  — Horst 
V.  Lovdal,  113  App.  Div.  277,  98  N.  Y. 
Supp.  996.  Pa.  —  Pursel  v.  Reading 
Iron  Co.,  236  Pa.  79,  84  Atl.  659.  R.  I. 
Stearns  v.  Drake,  24  R.  I.  272,  52  Atl. 
1082. 

[a]  Variance  as  to  Amount  of  Con- 
fessed Judgment.  —  There  is  a  fatal 
variance  between  the  pleading  and  the 
proof,  where  a  declaration  in  case  for 
failure  to  satisfy  a  confessed  judgment 
alleges  the  amount  for  '^^flich  the  judg- 
ment was  recovered  to  "Be  $789.45,  and 
the  proof  shows  the  judgment  to  have 
been  recovered  for  the  sum  of  $1500. 
Lofland  v.   Cade,  3   Houst.    (Del.)    222. 

[b]  Proof  of  a  partnership  Indebted- 
ness will  not  support  a  declaration  for 
an  individual  indebtedness.  The  vari- 
ance will  justify  a  non-suit.  Myers  V. 
Hook,  11  Ga.  App.  517,  75  S.  E.  833. 

26.  Cal.  —  Wagner  f .  Hansen,  103 
Cal.  104,  37  Pac.  195.  Colo.  — Bottom 
V.  Barton,  12  Colo.  App.  53,  o4  Pac. 
1031.  Ga.  —  Whelan  v.  Milledgeville, 
92  Ga.  374,  17  S.  E.  339;  Shomo  v. 
Ransom,  92  Ga.  97,  18  S.  E.  534.  111. 
Pearsons  v.  Lee,  2  111.  193.  Ind.  — Ply- 
mouth V.  Milner,  117  Ind.  324,  20  N.  E. 
235.  Ky.  — Bull  V.  McCrea,  8  B.  Mon. 
422;      Paris  v.  Lewis,   2  B.   Mon.   375. 
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allegation  and  the  proof  Which  does  not  prejudice  the  adversary  will 
not  warrant  such  relief." 

(E.)  Directed  Vekdict.—  It  is  proper  to  direct  a  verdict  where  a  fatal 
variance  appears.^^  The  evidence  of  the  party  upon  whom  the  burden 
of  proof  rests  in  the  case  must  be  materially  different  from  the  case 
stated  in  his  pleadings,'"  or,  in  other  words,  there  must  be  disclosed  an 
entire  lack  of  proof  as  to  some  material  element.^°  An  immaterial  vari- 
ance will  not  support  the  motion,^^  neither  will  a  variance  which  has 


Mich.  — Mead  v.  Kaymond,  52  Mich. 
14,  17  N.  W.  221.  Minn.  —  Cowles  f. 
Warner,  22  Minn.  449.  Mo.  —  Keeves 
V  Larkin,  19  Mo.  192.  N.  H.  —  Picker- 
ing V.  De  Kochemont,  45  N.  H.  67;  Hall 
V.  Spaulding,  42  N.  H.  259;  Smith  V. 
Wheeler,  29  N.  H.  334;  Hart  v.  Ches- 
ley,  18  N.  H.  373.  N.  Y.  — Boorman  v. 
Jenkins,  12  Wend.  566,  27  Am.  Dec. 
158;  Dunn  V.  Durant,  9  Daly  389; 
Chapman  v.  Carolin,  3  Bosw.  456.  Pa. 
Jenneson  v.  Camden  etc.  E.  Co.,  6 
Clark  409.  S.  C.  —  Ahrens  v.  State 
Bank,  3  S.  C.  401;  Marks  v.  Eobinson, 
1  Bailey  89;  Morris  v.  Tort,  2  Mc- 
Cord  397.  Vt.  —  Hilliker  v.  Loop,  5 
Vt.  116,  26  Am.  Dec.  286.  Wash. 
Murray  v.  Meade,  5  Wash,  693,  32  Pac. 
780.  Wis.  —  Hoeflinger  v.  Stafford,  38 
Wis.  391;  Troy  P.  Ins.  Co.  v.  Carpen- 
ter, 4  Wis.  20.  Eng.  —  Bowditch  v. 
Mawley,  1  Campb.  195. 

27.  N.  Y  —  Horst  V.  Lovdal,  113 
App.  Div.  277,  98  N.  Y.  Supp.  996. 
Utah.  —  Beason  v.  Western  Meat  Co., 
40  Utah  398,  124  Pac.  335.  Wash. 
Meals  V.  De  Soto  Placer  Min.  Co.,  33 
Wash.  302,  74  Pac.  470;  Olson  v.  Snake 
Eiver  Val.  E.  Co.,  22  Wash.  139,  60  Pac. 
156. 

[a]  Immaterial  variance  as  to  the 
time  when  a  contract  for  service  was 
entered  into.  Beason  v.  Western  Meat 
Co.,  40  Utah  398,  124  Pac.  335. 

[b]  Where  full  and.  complete  per- 
formance of  a  contract  is  alleged,  it 
will  not  justify  a  non-suit  that  the 
proofs  show  a  part  performance  only, 
and  an  excuse  for  the  non-performance 
of  the  contract  in  its  entirety.  Olson 
V.  Snake  Eiver  Val.  E.  Co.,  22  Wash. 
139,  60  Pac.   156. 

[c]  "No  authority  is  given  the 
trial  court  to  dismiss  the  action,  or  dis- 
regard a  defense,  because  of  a  variance 
merel.v,  and  to  do  so  would  amount,  in 
most  instances,  to  an  abuse  of  discre- 
tion. This  authority  is  given  only 
when   fhe   'allegation   of   the  cause   of 
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action  or  defense  to  which  the  proof 
is  directed  is  not  proved,  not  in  some 
particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning'  which 
'shall  not  be  deemed  a  case  of  var- 
iance within  the  last  two  sections  but 
a  lailure  of  proof.'  "  Olson  v.  Snake 
Eiver  V.  E.  Co.,  22  Wash.  139,  60  Pac. 
156. 

28.  Ala  —  Thompson  v.  Eichardson, 
96  Ala.  488,  11  So.  728;  Alabama  G. 
S.  E.  Co.  r  Grabfelder,  83  Ala.  200,  3 
So.  432;  South  &  N.  A.  E.  Co.  r.  WO- 
son,  78  Ala.  587.  111.  —  Padfield  «. 
Frev,  133  111.  App.  232.  Ind.  — Hall  v. 
Pennsylvania  Co.,  90  Ind.  459.  Mich. 
Moilanen  v  Wasliington  Iron  Co.,  176 
Mich.  505, '  142  N.  W.  757.  N.  Y. 
Fairchild  V.  Slocum,  19  W^end.  329.    N. 

D.  —  Cooke  V.  Northern  Pac.  Ey.  Co., 
22  N.  D.  266,  133  N.  W.  303. 

[a]  Location  of  Land  Damaged. 
A  motion  to  take  the  case  from  the 
jury  has  been  granted  where  a  declara- 
tion for  damages  for  flooding  land 
averred  that  the  land  in  question  lay- 
east  of  a  designated  road,  and  the  evi- 
dence established  that  it  was  located 
west  of  the  road.  Padfield  v.  Frey,  133 
111.  App.  232. 

29.  Ala.  —  Thompson  v.  Eichardson, 
96  Ala.  488,  11  So.  728;  Alabama  G.  S. 

E.  Co.  V.  Grabfelder,  83  Ala.  200,  3  So. 
432;  South  &  N.  A.  E.  Co.  v.  Wilson,  78 
Ala.  587.  Ind.  —  Hall  v.  Pennsylvania 
Co.,  90  Ind.  459.  N.  Y.  — Fairchild  v. 
Slocum,  19  Wend.  329. 

30.  Southern  Ev.  Co.  v.  Lee,  167 
Ala.  268,  52  So.  648. 

31.  Ala.  —  Woodward  Iron  Co.  v. 
Lowther,  194  Ala.  232,  69  So.  877.  111. 
Illinois  Cent.  E.  Co.  v.  Behrens,  208  111. 
20,  69  N.  E.  796.  Ky.  —  Jacobs  v.  Case, 
8  Kv.  L.  Eep.  154,  1  S.  W.  6.  Mich. 
O'Neil  V.  Newman,  132  Mich.  489,  93 
N.  W.  1064.  Miss.  —  Swan  v.  Liver- 
pool, L.  &  G.  Ins.  Co.,  52  Miss.  704.  Mo. 
Callahan  v.  Warne,  40  Mo.  131.  Vt. 
Knapp  V.  Winchester,  11  Vt.  351.  Wash. 


VARIANCE  AND  FAILURE  OF  PROOF 


693 


been  waived  by  a  previous  failure  to  object  to  the  evidence." 

(F.)  Akrest  of  Judgment. —  Ordinarily  a  variance  cannot  be  reached 
by  a  motion  in  arrest  of  judgment.'^ 

(G.)  New  Trial.—  A  variance,  provided  it  is  of  such  a  character  as 
to  work  prejudice  to  the  complaining  party,  is  good  ground  for  a  new 
trial.^*  That  a  variance  may  be  thus  raised,  it  must  appear  that  timely 
objection  to  the  introduction  of  the  variant  evidence  was  made  and  over- 
ruled,^^ for  a  motion  for  a  new  trial  cannot  be  made  available  as  an  ob- 


Irby  V.  Phillips,  40  Wash.  618,  82  Pac. 
931. 

[a]  Variance  as  to  description  of 
dog,  for  the  killing  of  which  the  action 
was  brought,  not  sufficiently  mislead- 
ing to  warrant  the  court's  taking  the 
case  from  the  jury.  O'Neil  v.  New- 
man, 132  Mich.  489,  93  N.  W.  1064. 

[b]  A  variance  in  respect  to  the 
amount  of  recovery,  which  does  not 
negative  the  right  to  recover  in  some 
amount  is  not  sufficient  to  sustain  a 
motion  for  directed  verdict.  Irby  v. 
Phillips,  40   Wash.  618,  82  Pac.  931. 

[c]  Proof  that  plaintiff  was  ordered 
to  inspect  the  premises  where  the  acci- 
dent occurred  is  not  so  materially  vari- 
ant from  an  allegation  that  he  was  or- 
dered to  go  to  work  there  as  to  war- 
rant a  general  charge  for  defendant 
particularly  where  no  objection  was 
made  to  the  variant  evidence.  Wood- 
ward Iron  Co.  V.  Lowther,  194  Ala.  232, 
69  So.  877. 

32.  See  supra,  III,  C,  4,  a. 

[a]  "Under  the  new  rule  of  circuit 
court  practice  (rule  34,  as  adopted 
June  23,  1913  [175  Ala.  p.  XXI]),  a 
variance  is  available  to  the  opposite 
party  only  upon  proper  and  seasonable 
objection  to  the  alleged  variant  evi- 
dence. But  under  the  former  rule, 
which  prevailed  when  this  case  was 
tried,  the  objection  was  sufficiently 
presented  by  an  unexplained  request 
for  the  affirmative  charge  to  the  jury." 
United  States  Health  &  Accident  Ins. 
Co.  V.  Savage,  185  Ala.  232,  64  So.  340. 
See  also  Woodward  Iron  Co.  t'.  Lowther, 
194  Ala.  232,  69  So.  877;  Woodward 
Iron  Co.  V.  Steel,  192  Ala.  538,  68  So 
473;  Central  of  Georgia  Ry.  Co.  v.  Si- 
mons, 150  Ala.  400,  43  So.  731;  Morri- 
son V.  Clark,  14  Ala.  App.  323,  70  So. 
200. 

33.  Conn.  —  Wickham  v.  Waterman, 
Kirby  273.  III. —  Williamson  v.  'Rex- 
roat,  55  111.  App.  116.  la. —Kirk  v. 
Litterst,  71  Iowa  71,  32  N.  W.  106.  Md. 


Coulter  V.  Western  Theological  Sem., 
29  Md.  69.  Mich.  —  Moilanen  v.  Wash- 
ington Iron  Co.,  176  Mich.  505,  142  N. 
W.  757.  Mo.  —  Jones  v.  Louderman,  39 
Mo.  287;  Richardson,  M.  &  Co.  v.  Far- 
mer, 36  Mo.  35,  88  Am.  Dec.  129;  Sha- 
ler  17.  Van  Wormer,  33  Mo.  386;  Roper 
I'.  Clay,  18  Mo.  383,  59  Am.  Dec.  314; 
Palmer  v.  Hunter,  8  Mo.  512;  Frost  v. 
Pryor,  7  Mo.  314.  N.  H.  —  Lovell  v. 
Sabin,  15  N.  H.  29.  Tenn.  — Allen  v. 
Word,  6  Humph.  284. 

See  generally  the  title  "Arrest  of 
Judgment. ' ' 

34.  Cal.  —  Christian  College  v.  Hend- 
ley,  49  Cal.  347.  Conn. — Adams  v.  Way, 
32  Conn.  160;  Willoughby  v.  Raymond, 
4  Conn  130.  lU.  —  Westville  Coal  Co. 
V.  Schwartz,  177  111.  272,  52  N.  E.  276; 
Maney  Mill.  Co.  v.  Baker-Wignall  &  Co., 
186  111.  App.  390.  Kan.  —  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Irwin,  35  Kan.  286, 
10  Pac.  820.  La.  —  Boatner  v.  Walker, 
4  La.  313.  Mich.  —  Moilanen  v.  Wash- 
ington Iron  Co.,  176  Mich.  505,  142  N. 
W.  757.  Minn.  —  Wilcox  Lumber  Co.  v. 
Ritteman,  88  Minn.  18,  92  N.  W.  472. 
W.  Va.  —  Hutchinson  v.  Parkersburg, 
25  W.  Va.  226. 

[a]  That  evidence  of  an  implied 
agreement  was  admitted  under  allega- 
tions of  an  express  agreement  is  not 
such  a  variance  as  will  entitle  defend- 
ant to  a  new  trial.  Wilcox  Lumber 
Co.  V.  Ritteman,  88  Minn.  18,  92  N.  W. 
472. 

35.  Cal.  —  Christian  College  v.  Hend- 
ley,  49  Cal.  347.  Conn.  —  Adams  v. 
Way,  32  Conn.  160;  Willoughby  v.  Ray- 
mond, 4  Conn.  130;  Bulkley  v.  Landon, 
2  Conn.  404.  111.  —  Westville  Coal  Co. 
V.  Schwartz,  177  111.  272,  52  N.  E.  276; 
Maney  Mill.  Co.  t:  Baker-Wignall  & 
Co.,  186  111.  App.  390.  Kan.  — Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Irwin,  35  Kan. 
286,  10  Pac.  820.  La.  — Boatner  v. 
Walker,  4  La.  313.  Mich.  —  Moilanen 
r.  Washington  Iron  Co.,  176  Mich.  505, 
142  N.  W.  757.    Pa.  —  Irwin  v.  Leuten 
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jection  to  evidence  which  fails  to  conform  to  the  pleadings.^' 

c  Showing  in  Support  of  Objection.  — As  has  been  seen,"  a  party 
raising  the  question  of  variance  must,  when  there  is  not  an  entire  fail- 
ure of  proof,  make  a  sufficient  showing  to  the  court  of  the  materiality 

of  the  variance.  .  .     ...    ,       ,  ,    ^  ., 

5.  Amendments.  —  The  fact  that  a  variance  is  disclosed  between  the 
pleading  and  the  proof  is  not  necessarily  fatal  since  the  court  upon 
proper  application  may  order  the  pleading  amended  to  conform  to  the 
proof,38  provided  no  new  cause  of  action  is  thereby  set  up.'^  If  the  vari- 
ance is  an  immaterial  one  an  amendment  though  proper  is  not  neces- 
sary, since  the  court  may  direct  the  facts  to  be  found  according  to  the 

evidence.*'' 

6.  Continuance  for  Variance,  —  A  variance  to  warrant  a  continu- 
ance must  be  such  as  to  work  a  surprise  upon  the  adversary  causing 
him  prejudice  in  the  prosecution  of  his  claim  or  defense." 

7.  Province  of  Judge  and  Jury.  —  Whether  the  evidence  in  support 
of  a  complaint  or  petition  conforms  to  the  allegations  therein  made 


Brick  Co.,  59  Pa.  Super.  150.  W.  Va. 
Hutchinson  v,  Parkersburg,  25  W.  Va. 
226. 

See  supra,  III,  C,  4,  a,  and  III,  C,  4, 

b,  (ir),  (B). 

[a]  Variance  as  to  Negligence. 
Defendant  cannot  successfully  urge  as 
a  ground  for  new  trial  a  variance  be- 
tween the  negligence  alleged  and  that 
proved  where  he  has  not  objected  to 
the  admission  of  testimony  on  account 
of  the  variance  nor  sought  a  directed 
verdict  based  thereon.  Moilanen  v. 
Washington  Iron  Co.,  176  Mich.  505, 
142  N.  W.  757. 

36.  U.  S.  —  Gravelle  v.  Minneapolis 
etc.  R.  Co.,  3  McCrary  359,  11  Fed.  569. 
Conn.  —  Allen  v.  Jarvis,  20  Conn.  38. 
Ga.  —  Haiman  &  Bro.  v.  Moses,  39  Ga. 
708.  111.  —  Westville  Coal  Co.  v. 
Schwartz,  177  111.  272,  52  N.  E.  276; 
Chicago  &  W.  M.  R.  Co.  v.  Hull,  76  111. 
App.  408.  N.  J. —  Powell  v.  Mayo,  26 
N.  J.  Eq.  120.  N.  Y.  — -  Updike  v.  Abel, 
6'0  Barb.  15;  Cole  v.  Goodwin,  19  Wend. 
251,  32  Am.  t>ee.  470;  Meyer  v.  Mc- 
Lean, 1   Johns.   509. 

37.  See  supra,  III,  C,  2,  b,  (III). 

38.  For  a  treatment  of  the  subject 
of  amendments  to  conform  to  the  proof, 
see  1  Standard  Proc.  912. 

39.  See  the  title  "New  Cause  of 
Action  or  Defense." 

40.  Cal.  —  Duke  v.  Huntington,  130 
Cal.  272,  62  Pac.  510.  Mo.  —  Turner  v. 
Chillicothe  &  D.  M.  C.  R.  Co.,  51  Mo. 
501.  N.  Y.  —  Lvnch  v.  Cronk,  91  Misc. 
422,  155  N.  Y.  "Supp.  271.    Wash.  —  01- 
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son   V.    Snake    River    Val.    R.    Co.,    22 
Wash.  139,  60  Pac.  156. 

[a]  The  court  may  find  the  fact  ac- 
cording to  the  evidence  without  any 
amendment  of  the  complaint.  Duke  v. 
Huntington,  130  Cal.  272,  62  Pac.  510. 

[b]  "It  is  true  that,  in  some  cases, 
where  the  evidence  is  received  withou-t 
objection  and  reveals  a  valid  cause  of 
action  in  favor  of  plaintiff,  though  be- 
yond the  pale  of  the  petition,  the  court 
may,  under  the  statute,  treat  the  mat- 
ter as  an  immaterial  variance  and  sub- 
mit i)y  instructions  the  question  of  lia- 
bility in  accordance  with  the  proof 
made.  But  the  authorities  declare  an- 
other rule  when  the  evidence  tending 
to  prove  a  cause  of  action  or  grounds 
of  recovery  different  and  distinct  from 
that  relied  upon  in  the  petition  is  in- 
troduced over  the  objection  and  excep- 
tion of  defendant,  as  here.  In  such 
cases  the  court  should  order  an  amend- 
ment of  the  petition  to  conform  to  the 
proof  made;  and  if  this  course  is  not 
pursued  the  judgment,  given  in  affirm- 
ance of  the  grounds  of  recovery  not 
set  forth  in  the  petition,  will  be  re- 
versed on  appeal,  to  the  end  that  de- 
fendant may  prepare  to  meet  the  case 
first  asserted  at  the  trial."  Bowlea  v. 
Quincy,  O.  &  K.  C.  R.  Co.,  167  Mo.  App. 
268,  149  S.   W.  1041. 

41.  Beason  v.  Western  Meat  Co.,  40 
Utah  398,  124  Pac.  335. 

[a]  Variance  as  to  time  a  transac- 
tion occurred.  Beason  v.  Western  Meat 
Co.,  40  Utah  398,  124  Pac.  335. 
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raises  a  question  of  admissibility  of  evidence,  and  is  ordinarily  a  ques- 
tion of  law  for  the  court.^-  If  a  dispute  exists  as  to  the  facts  upon 
which  the  variance  is  predicated  the  matter  may  be  submitted  to  the 
jury  under  proper  instructions.*^ 

8.  Review.  —  a.  Objections  Below.  —  An  appellant  who  has  failed  in 
the  court  below  to  pursue  the  course  pointed  out  by  statute**  or  rule  of 
court*^  for  taking  advantage  of  an  alleged  variance,  cannot  complain  of 
it  in  the  reviewing  court  if  it  could  have  been  obviated  in  the  lower 
court  by  amendment  or  otherwise,*®  and  particularly  where  counsel 


42.  Conn.  —  Robinson  v.  Ferry,  11 
Conn.  460.  Ga.  —  Napier  v.  Strong,  19 
Ga.  App.  401,  91  S.  E.  579.  lU.  —  Ox- 
ley  r.  Storer,  54  111.  159.  la.  —  Pharo 
V.  Johnson,  15  Iowa  560;  Hendrick  v. 
Kellogg,  3  G.  Gr.  215.  Ky.  — Becker  r. 
Crow,  7  Bush  198.  Me.  —  Winslow  v. 
Bailev,  16  Me.  319.  Mass.  —  Emerson 
V.  Province  Hat  Mfg.  Co.,  12  Mass.  237, 
7  Am.  Dec.  66.  Mo.  —  Birch  v.  Benton, 
26  Mo.  153;  Funk's  Lessee  V.  Kincaid, 
5  Mo.  404.  Wash. —  Olson  r.  Snake 
Eiver  Val.  E.  Co.,  22  Wash.  139,  60  Pac. 
156.  Wis.  —  Dr.  Harter  Medicine  Co.  v. 
Hopkins,  83  Wis.  309,  53  N.   W.  oOl. 

43.  Conn.  —  Morris  v.  Bridgeport 
Hydraulic  Co.,  47  Conn.  279.  111. 
Laflin  &  Rand  Powder  Co.  v.  Tearney, 
131  111.  322,  23  N.  E.  389,  19  Am.  St. 
Rep.  34,  7  L.  R  A.  262;  Chicago  v.  Se- 
ben,  62  111.  App.  248.  Mo.  —  Jaccard 
V.  Anderson,  37  Mo.  91.  Vt.  —  Lewis 
f.  Pratt,  48   Vt.   358. 

44.  111. —  Illinois  Cent,  R.  Co.  v. 
Behrens,  208  111.  20,  69  N.  E.  796;  Tulo 
V.  O'Gara  Coal  Co.,  183  111.  App.  423; 
Basso  V.  Chicago  City  Ry.  Co.,  181  111. 
App.  494.  Ind.  —  Morris  f.  Eeyman,  55 
Ind.  App.  112,  103  N.  E.  423.  Mo. 
Thomas  r.  Bambrick  Bros.  Const.  Co., 
189  Mo.  App.  623,  175  S.  W.  258;  S. 
Viviana  &  Bros.  v.  Columbia  Can  Co., 
183  Mo.  App.  281,  166  S.  W.  1082; 
Zachra  f.  American  Mfg.  Co.,  179  Mo. 
App.  683,  162  S.  W.  1077;  Lazerine  v. 
Lazerine,  179  Mo.  App.  476,  162  S.  W. 
719;  Olive  Street  Bank  r.  Phillips,  179 
Mo.  App.  488,  162  S.  W.  721;  Rundel- 
man  r.  Jolin  O'Brien  Boiler  Works  Co., 
178  Mo.  App.  642,  161  S.  W.  609.  Mont. 
Mosher  f.  Sutton's  New  Theater  Co., 
48  Mont.  137,  137  Pac.  534.  Neb. 
Home  Savings  Bank  v.  Shallenberger, 
95  Neb.  593,  146  N.   W.  993. 

45.  Bicklev,  McClure  &  Co.  f.  Por- 
ter, 193  Ala.  "607,  69  So.  565;  Birming- 
ham Bottling  Co.  V.  Morris,  193  Ala. 
627,  69  So.  85. 


46.  U.  S.  —  Roberts  v.  Graham,  6 
Wall.  578,  18  L.  ed.  791;  Phoenix  Se- 
curities Co.  V.  Dittmar,  224  Fed.  892, 
140  C.  C.  A.  336;  Pennsylvania  Co.  v. 
Cole,  214  Fed.  948,  131  C.  C.  A.  244. 
ni.  — Cowan  V.  Bouffleur,  192  111.  App. 
21;  Maney  Mill.  Co.  v.  Baker-Wignall 
&  Co.,  186  111.  App.  390;  Thompson  v. 
Marks,  186  111.  App.  92;  Tulo  v.  O' 
Gara  Coal  Co.,  183  111.  App.  423.  Ind. 
Davis  r.  Doherty,  69  Ind.  11;  Lucas  v. 
Smith,  42  Ind.  103;  Axtell  v.  State,  43 
Ind.  App.  131,  86  N.  E.  999. 

[a]  A  discrepancy  between  a  con- 
tract admitted  and  the  one  alleged  in 
the  complaint  which  does  not  relate 
to  any  matter  material  to  the  cause  of 
action,  will  not  be  considered  on  ap- 
peal where  no  objection  was  made  at 
the  trial.  Blake  v.  National  Hospital 
Assn.,  70  Ore.  264,  141  Pac.  158. 

[bj  Negligence.  —  Where  evidence 
as  to  negligence,  though  variant  from 
the  pleading,  is  introduced  without  ob- 
jection, no  advantage  can  be  taken  of 
the  discrepancy  on  appeal.  Pennsyl- 
vania Co.  V.  Cole,  214  Fed.  948,  131  C. 
C.  A.  244. 

[c]  Where  It  is  alleged  that  plain- 
tiff was  ordered  to  the  place  where  th© 
injury  occurred  and  the  proof  discloses 
that  he  went  there  of  his  own  volition 
instead  of  at  the  direction  of  the  de- 
fendant, the  variance  is  not  objection- 
able on  appeal  where  the  trial  court's 
attention  was  not  called  to  it.  Tulo  f. 
O'Gara   Coal   Co.,  183  111.  App.  423. 

[dj  Variance  as  to  Number  of  Bar- 
rels of  FlouT  To  Be  Delivered. — 
Though  the  declaration  alleges  a  con- 
tract to  deliver  2000  barrels  of  flour 
and  the  proof  shows  that  if  there  were 
any  contract  it  was  one  to  deliver  3,845 
barrels,  the  variance  cannot  be  availed 
of  on  appeal  where  no  proper  objection 
was  made  below.  Manev  Mill.  Co.  v. 
Baker-Wignall  &  Cc,  186  HI.  App.  390. 

[e]     A  variance  as  to  the  theory  of 
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have  agreed  to  waive  technical  objections.*^  Thus,  unless  the  record 
discloses  a  total  failure  of  the  evidence  to  sustain  the  cause  of  action 
or  defense  in  support  of  which  it  was  adduced,*^  an  appellant  cannot 
predicate  error  upon  a  variance  to  which  he  has  not  objected  below** 


the  case  waived  by  failure  to  object  at 
the  trial.  Fleming  v.  Law,  28  Cal.  App. 
110,  151  Pac.  385. 

[f  J  Evidence  to  support  a  quantum 
meruit  in  addition  to  the  express  eon- 
tract  alleged,  though  constituting  a  de- 
parture in  the  theory  of  the  ease,  is 
not  ground  for  objection  on  appeal, 
where  the  case  was  tried  without  ob- 
jection on  that  theory  below.  Fleming 
V.  Law,  28  Cal.  App.  110,  151  Pac.  385. 

[g]  Evidence  that  plaintiff  had  a 
special  Interest  as  trustee  in  property 
converted,  was  admitted  without  objec- 
tion though  the  complaint  alleged 
merely  that  he  had  possession  and 
right  of  possession.  The  variance,  it 
was  held,  did  not  prevent  a  recovery, 
and  was  not  available  on  appeal.  Gil- 
bert V.  Morgan  Lumb.  Co.,  87  Wash. 
293,  151  Pac.  785. 

47.  Thompson  v.  Marks,  186  111.  App. 
92. 

48.  lU.  —  Goelz  v.  Goelz,  157  111.  33, 
41  N.  E.  756.  Mich.  — Kelly  v.  Kelly, 
54  Mich.  30,  19  N.  W.  580.  Mo. 
Springfield  Bank  v.  Springfield  First 
Nat.  Bank,  30  Mo.  App.  271.  Ohio. 
Dille  V.  Woods,  14  Ohio  122.  Tenn. 
Bedford  v.  Williams,  5  Coldw.  202.  W. 
Va. —  Burley  v.  Weller,  14  W.  Va.  264. 

49.  U,  S.  —  Pennsylvania  Co.  v. 
Cole,  214  Fed.  948,  131  C.  C.  A.  244;  Co- 
lumbia Mfg.  Co.  V.  Hastings,  121  Fed. 
328,  57  C.  C.  A.  504;  Flint  &  P.  M.  Ry. 
Co.  f.  McPherson,  105  Fed.  210,  44  C. 
C.  A.  449;  Central  Vt.  Ry.  Co.  t:  Rug- 
gles,  75  Fed.  953,  21  C.  C.  A.  575;  Man- 
hattan Life  Ins.  Co.  v.  Willis  ie  Bro 
60  Fed.  236,  8  C.  C.  A.  594.  Ala! 
Woodward  Jron  Co.  v.  Lowther,  194 
Ala.  232,  69  So.  877;  Birmingham  v. 
Carle,  191  Ala.  539,  68  So.  22;  Watson 
V.  Cain,  171  Ala.  151,  54  So.  610;  Odom 
V.  Moore,  147  Ala.  567,  41  So.  162; 
Louisville  &  N.  R.  Co.  t:  Markee,  103 
Ala.  160,  15  So.  511,  49  Am.  St.  Rep. 
21;  Fears  v.  Thompson,  82  Ala.  294,  2 
So.  719;  Morrison  v.  Clark,  14  Ala.  323 
70  So.  200;  McWhorter  v.  Haigler  Mer- 
cantile Co..  4  Ala.  App.  296,  58  So.  790. 
Cal.— Barton  Land  &  Water  Co.  v. 
Crafton  Water  Co.,  171  Cal.  89,  152 
Pac.  48;  Carroll  v.  Briggg,  138  Cal,  452, 
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71  Pac.  501;  Krasky  v.  Wollpert,  134 
Cal.  338,  66  Pac.  309;  Stockton  Com- 
bined Harvester  &  Agr.  Works  f.  Glens 
Falls  Ins.  Co.,  121  Cal.  167,  53  Pac. 
565;  Union  Collection  Co.  v.  Rogers,  18 
Cal.  App.  205,  122  Pac.  970;  California 
Portland  Cement  Co.  v  Wentworth  Ho- 
tel Co.,  16  Cal.  App.  692,  118  Pac.  103, 
113.  Cdlo.  — Tew  V.  Powar,  37  Colo. 
292,  86  Pac.  342;  Fisk  Min.  &  Mill.  Co. 
V.  Reed,  32  Colo.  506,  77  Pac.  240;  Fry- 
er V.  Breeze,  16  Colo.  323,  26  Pac.  817; 
Williams  v.  Mellor,  12  Colo.  1,  19  Pac. 
839;  Wells  v.  Crawford,  23  Colo.  App. 
103,  127  Pac.  914;  Schmidt  v.  First  Nat. 
Bank,  10  Colo.  App.  261,  50  Pac.  733; 
Cunningham  v  Bostwick,  7  Colo.  App. 
169,  43  Pac.  151.  Del.  — Richman  v. 
Richards,  5  Penne.  562;  Szymanski  v. 
Blumenthal,  4  Penne.  511,  56  Atl.  674, 
103  Am.  St.  Rep.  132.  D.  C.  —  McAfee 
V.  Huidekoper,  9  App.  Cas.  36.  34  L. 
R.  A.  720.  Fla.  — Spencer  v.  Dell,  55 
Fla.  790,  46  So.  729;  Emerson  v.  Gain- 
ey,  26  Fla.  133,  7  So.  526.  Ga.  — Sa- 
vannah, T.  &  I.  of  H.  Ry.  V.  Grogan, 
117  Ga.  461,  43  S.  E.  701;  Lary  i;.  Lew- 
is,  76  Ga.  46.  Idaho.  —  American  Falls 
First  Nat.  Bank  v.  American  Falls  Ca- 
nal etc.  Co.,  20  Idaho  368,  118  Pac.  668; 
Maw  V.  Coast  Lumb.  Co.,  19  Idaho  396, 
114  Pac.  9;  Johnson  v.  Gary,  18  Idaho 
623,  111  Pac.  855;  Rvan  v.  Rogers,  14 
Idaho  309,  94  Pac.  427.  III.  —  Walsh  v. 
North  American  Cold  Storage  Co.,  26'0 
111.  322,  103  N.  E.  185;  Brunnworth  v. 
Kerens-Donnewald  Coal  Co.,  260  111. 
202,  103  N.  E.  178;  Gascoigne  v.  Metro- 
politan West  Side  El.  R.  Co.,  239  111. 
18,  87  N.  E.  883;  Richardson  v.  Nelson, 
221  in.  254,  77  N.  E.  583;  Wabash  Ry. 
Co.  V.  Billings,  212  111.  37,  72  N.  E.  2; 
Osgood  V.  Skinner,  211  111.  229,  71  N.  E. 
869;  Schuler  v.  Schuler,  209  HI.  522, 
71  N.  E.  16;  Illinois  Cent.  R.  Co.  v. 
Behrens,  208  111.  20,  69  N.  E.  796;  Driv- 
er V.  Ford,  90  111.  595;  Cowan  v.  Bouf- 
fleur,  192  HI.  App.  21;  Stearns  v.  Reidy, 
33  111.  App.  246,  Ind.  —  Mount  r.  Mont- 
gomery County,  168  Ind.  661,  80  N.  B. 
629,  14  L.  R.  A.  (N.  S.)  483;  M.  S. 
Huev  Co.  r.  Johnston,  164  Ind.  4S9,  73 
N.  E.  996;  Doherty  v.  Holiday,  137  Ind. 
282,  32  N.  E.  315,  36  N.  E.  907;  Indian- 
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apolis,  C.  &  L.  R.  Co.  v.  Jones,  29  Ind. 
465,  95  Am.  Dee.  654;  Goff  f.  Craig,  51 
Ind.  App.  461,  99  N.  E.  1013.  Ind.  Ter. 
Tavlor  v.  Southerland,  7  Ind.  Ter.  666, 
104  S.  W.  874.  la.  —  Foi  v.  Waterloo 
Xat.  Bank,  126  Iowa  4S1,  102  X.  W. 
424;  Reizenstein  f.  Clark,  104  Iowa  287, 
73  N.  W.  588;  Eessler  v.  Baxley,  81 
Iowa  750,  47  N.  W.  57;  Singer  v.  Given, 

61  Iowa  93,  15  N.  W.  858.  Kan. 
O'Harro  r.  Akev,  98  Kan.  511,  158  Pac. 
854;  Ehees  r.  Coe,  91  Kan.  493,  138  Pac. 
676;  Drovers'  Live  Stock  Com.  Co.  f. 
Charles  Wolff  Packing  Co.,  74  Kan. 
330,  86  Pac.  128,  89  Pac.  465;  Clialliss 
V.  Atchison,  45  Kan.  22,  25  Pac.  228. 
Ky.  — Asher  V.  Metealf,  152  Kv.  632, 
153  S.  W.  987;  Baltimore  &  O.  S.  W.  R. 
Co.  r.  Wood,  130  Ky.  839,  114  S.  W. 
734;  Muldoon  r.  Meriwether,  25  Ky.  L. 
Rep.  2085,  79  S.  W.  1183.  La.  — Lang- 
lini  1-.  Broussard,  12  Mart.  (0.  S.)  242. 
Md.  — Englcr  r.  Garrett,  100  Md.  387, 
59  Atl.  648;  Baltimore  &  D.  P.  R.  Co. 
f.  Pumphrey,  74  Md.  86,  21  Atl.  559; 
Pennsvlvania,  D.  &  M.  Steam  Xav.  Co. 
f.  Dandridge,  8  Gill  &  J.  248,  29  Am. 
Dec.  543.  Mass.  —  Butterworth  v.  West- 
ern Assur.  Co.,  132  Mass.  489.  Mich. 
Dowagiac  Mfg.  Co.  v.  Schneider,  181 
Mich.  538,  148  X.  W.  173;  Scendar  v. 
Winona  Copper  Co.,  169  Mich.  665,  135 
X.  W.  951 ;  Van  Cleve  f.  Radford,  149 
Mich.  106,  112  X.  W.  754;  Johnson  f. 
Spear,  82  Mich.  453,  46  X.  W.  733. 
Minn.  —  Seewald  v.  Schmidt,  127  Minn. 
375,  149  X.  W,  655;  O'Brien  i:  Xorth- 
western  Consol.  Mill,  Co.,  119  Minn.  4, 
137  X.  W,  399;  Lemon  v.  De  Wolf,  89 
Minn.  465,  95  X.  W.  316;  Washburn  r. 
Winslow,  16  Minn.  33.  Miss.  —  Missis- 
sippi Oil  Co.  i\  Smith,  95  Miss.  528,  48 
So.  735;  Alabama  &  V.  R.  Co.  v.  Pound- 
er, 82  Miss.  568,  3o  So.  155;  Illinois 
Cent.  R.  Co.  v.  Price,  72  Miss.  862,  18 
So.  415.  Mo.  — Fisher  &  Co.  Real  Est. 
Co.  r.   Staed  Realty  Co.,   159  Mo.  562, 

62  S.  W.  443;  Hilz  r.  Missouri  Pac.  R. 
Co.,  TOl  Mo.  36,  13  S.  W.  946;  Young 
V.  Millon  (Mo.  App.),  183  S.  W.  355;, 
Carter  v.  Western  Tie  &  Timber  Co., 
184  Mo.  App.  523,  170  S.  W.  445;  Run- 
delman  r.  John  O'Brien  Boiler  Works 
Co.,  178  Mo.  App.  642,  161  S.  W.  609; 
Cornell  r.  Chicago  etc.  R.  Co.,  143  Mo. 
App.  598,  128  S.  W.  1021;  Rumbolz  v. 
Bennett,  86  Mo.  App.  174;  Bank  of 
Springfield  V.  First  Xat.  Bank,  30  Mo. 
App.  271.  Mont.  —  Mosher  v.  Sutton's 
Xew  Theater  Co.,  48  Mont.  137.  137 
Pac.  534;  Galvin  i:  0 'Gorman,  40  Mont. 


391,  106  Pac.  887;  Kalispell  Liquor  & 
T.  Co.  f.  McGovern,  33  Mont.  394,  84 
Pac.  709;  Lawlor  r.  Kemper,  20  Mont. 
13,  49  Pac.  398.  Neb.  — Home  Savings 
Bank  v.  Shallenberger,  95  Xeb.  593,  146 
X.  W.  993;  Westing  r.  Chicago,  B.  & 
Q.  R.  Co.,  87  Xeb.  655,  127  X.  W.  1076; 
Hoefer  v.  Langhorst,  53  Xeb.  364,  73 
X.  W.  692.  Ner.  — Tognini  v.  Kvle,  17 
Xev.  209,  30  Pac,  829,  45  Am.  Rep.  442. 
N.  H.  — Ireland  f.  Drown,  61  X,  H. 
638.  N,  J.  —  Xeutze  v.  Atlantic  City 
Ry.  Co.,  71  X.  J.  L.  407,  58  Atl.  1083; 
Van  Alstyne  r.  Franklin  Council  Xo. 
41,  69  X.  J.  L.  672,  58  Atl.  818.  N.  Y. 
Bradt  v.  Krank,  164  X.  Y.  515,  58  X, 
E.  657,  79  Am.  St.  Rep.  662;  Gillies  v. 
Manhattan  Beach  Impr.  Co.,  147  X.  Y. 
420,  42  X.  E.  196;  Tvng  v.  Commercial 
Warehouse  Co.,  58  X.  Y.  308;  Cahill 
Iron  Works  v.  Pemberton,  48  App.  Div. 
468,  62  X.  Y.  Supp.  944;  Tisdale  v. 
Morgan,  7  Hun  583;  Mensch  v.  Mensch, 
2  Lans.  235.  N.  C  — Teal  v.  Temple- 
ton,  149  X.  C.  32,  62  S.  E.  737;  Hen- 
don  V.  Xorth  Carolina  Rv.   Co.,  127  X. 

C.  110,  37  S.  E.  155;  Porter  v.  Western 
X.  C.  Rv.  Co.,  97  X.  C.  63,  2  S.  E.  580, 
N.  D.-^Rickel  v.  Sherman,  34  X.  D. 
298,  158  X.  W.  266;  Buchanan  v.  Min- 
neapolis Threshing  Mach.  Co.,  17  X.  D. 
343,  116  X.  W.  335;  Ashe  v.  Beasley,  6 
X.  D.  191,  69  X.  W.  1S8.  Ohio.  —  Speer 
r.  Bishop,  24  Ohio  St.  598;  Minzey  v. 
Marcy  Mfg.  Co.,  25  Ohio  C.  C.  593; 
Schoenfeld  V.  Herman,  1  Cine.  Super. 
401.  Okla.  —  Patterson  v.  Missouri  etc, 
Rv.  Co.,  24  Okla.  747,  104  Pac.  31.  Ore. 
Day  V.  Green,  63  Ore.  293,  127  Pac.  772; 
Shmit  r.  Day,  27  Ore.  110,  39  Pac.  870. 
Pa.  —  Herrlein  t:  City  of  McKeesport, 
247  Pa.  277,  93  Atl.  319;  Hawk  r.  Max- 
ler,  233  Pa.  337,  82  Atl.  465;  Brillinger 
r.  Xorthern  Cent.  Ry.  Co.,  229  Pa.  182, 
78  Atl.  88 ;  Boyajian  v.  Ohanian,  60  Pa. 
Super.  614;  Moldawer  v.  Trust  Co.  of 
Xorth  America,  57  Pa.  Super.  66;  Fink- 
elstein  f.  Spatt,  50  Pa.  Super.  293.  R.  I. 
Silva  V.  Silva,  27  R.  I.  562,  65  Atl.  272. 
S.  C  — Devlin  v.  Charleston  &  W,  C. 
Rv.  Co.,  79  S.  C,  469,  60  S.  E.  1123, 
S.  D.  — Smith  v.  Pence,  33  S.  D.  516, 
146  X.  W.  709;   Harris  r.  Lyons,  30  S. 

D.  272,  138  X.  W.  295;  Meldrum  v. 
Kenefick,  15  S.  D.  370,  89  X.  W.  863; 
Brace  v.  Dcble,  3  S.  D.  416,  53  X.  W. 
859.  Tex,  —  Peacock  v.  Coltrane,  44 
Tex.  Civ.  App.  530,  99  S.  W.  107; 
Brown  Iron  Co.  v-  Templeman,  30  Tex. 
Civ.  App.  50,  69  S.  W.  249.  Utah, 
Geanakoules  f.  Union  Portland  Cement 
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at  the  proper  stage  of  the  trial  ;'*°  or  as  to  which  his  objection  was  not 
sufficiently  specific.^^  And  where  the  party  fails  to  point  out  to  the 
trial  court  as  required  by  statute  in  what  respect  the  variance  is  ma- 


Co.,  41  Utah  486,  126  Pae.  329;  Sar- 
gent t:  Union  Fuel  Co..  37  Utah  392, 
108  Pac.  928;  McCall  Co.  v.  Jennings, 
26  Utah  459,  73  Pac.  639.  Vt.  —  Fitz- 
simons  v.  Eichardson,  Twigg  &  Co.,  86 
Vt.  229,  84  Atl.  811;  Brown's  Exr.  v. 
Dunn's  Est.,  75  Vt.  264,  55  Atl.  364; 
Hills  V.  Marlboro,  40  Vt.  648;  Phelps, 
Dodge  &  Co.  V.  Conant  &  Co.,  30  Vt. 
277;  Peek  v.  Thompson,  15  Vt.  637.  Va. 
Moore  Lima  Co.  v.  Johnston 's  Admr., 
103  Va.  84,  48  S.  E.  557.  Wash. —  Knee- 
land  Inv.  Co.  V.  Berendes,  81  Wash.  372, 
142  Pac.  869;  Anderson  f.  New  York 
Life  Ins.  Co.,  34  Wash.  616,  76  Pac. 
109;  Olson  v.  Seattle,  30  Wash.  687,  71 
Pac.  201.  W.  Va.  — City  Bank  of 
Wheeling  v.  Brvan,  72  W.  Va.  29,  78 
8.  E.  400;  Pardee  v.  Johnston,  70  W. 
Va.  347,  74  S.  E.  721.  Wis.  — Brook- 
lyn Creamery  Co.  v.  Friday,  137  Wis. 
461,  119  N.  W.  126;  Eeisz  v.  Supreme 
Council,  103  Wis.  427,  79  N.  W.  430; 
Cordea  v.  Coates,  78  Wis.  641,  47  N.  W. 
949.  Wyo.  —  Rainsford  v.  Massengale, 
5  Wyo.  1,  35  Pac.  774. 

[aj  Payment  of  License  Fee  by 
Corporation.  —  It  cannot  be  objected 
for  the  first  time  on  appeal  that  the 
proof  varies  from  the  pleading  in  re- 
spect to  the  payment  by  the  respond- 
ent corporation  of  its  annual  license 
fee.  Kneeland  Inv.  Co.  v.  Berendes,  81 
Wash.  372,  142  Pac.  869. 

[b]  Negligence  of  Physician. — 
Where  in  an  action  for  malpractice  evi- 
dence tending  to  show  negligence  of 
the  defendant  through  his  servants,  or 
agents  or  house  physicians  was  not  ob- 
jected to  at  the  trial  as  being  variant 
from  the  declaration  which  specifically 
averred  that  the  negligent  acts  were 
the  personal  acts  of  the' defendant,  the 
variance  was  deemed  waived.  Cowan  v, 
Bouffleur,  192  111.  App.  21. 

50.  Birmingham  v.  Carle,  191  Ala. 
539,  68  So.  22;  Mancy  Mill.  Co.  v. 
Baker-Wignall  &  Co.,  186  111.  App.  390. 

[a]  An  assignment  predicated  on 
the  refusal  of  a  general  charge  on  the 
ground  of  variance  which  could  be 
cured  by  amendment  cannot  be  sus- 
tained under  the  practice  in  some  jur- 
isdictions, unless  the  record  show  that 
the  variance  was  brought  to  the  atten- 
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tion  of  the  trial  court  by  proper  objec- 
tion to  the  evidence.  Woodward  Iron 
Co.  V.  Lowther,  194  Ala.  232,  69  So. 
877;  Woodward  Iron  Co.  v.  Steel,  192 
Ala.  538,  68  So.  473;  Birmingham  v. 
Carle,  191  Ala.  539,  68  So.  22;  Morri- 
son V.  Clark,  14  Ala.  App.  323,  70  So. 
200. 

[b]  Error  in  overruling  a  motion 
for  new  trial  based  on  variance  is  not 
available  on  appeal  where  the  variant 
evidence  was  not  objected  to.  Maney 
Mill.  Co.  V.  Baker-Wignall  &  Co.,  186 
111.  App.  390. 

51.  Ala.  —  Woodward  Iron  Co.  v. 
Lowther,  194  Ala.  232,  69  So.  877. 
Conn.  —  Scott  v.  Scott,  83  Conn.  634,  78 
Atl.  314;  Fenton  v.  Mansfield,  82  Conn. 
343,  73  Atl.  770;  Woodruff  r.  Butler,  75 
Conn.  679,  55  Atl.  167.  Fla.  — Spencer 
v.  Dell,  55  Fla.  790,  46  So.  729.  111. 
Gascoigne  v.  Metropolitan  West  Side 
El.  R.  Co.,  239  111.  18,  87  N.  E.  883; 
Flanagan  r.  Wells  Bros.  Co.,  237  111. 
82,  86  N.  E.  609,  127  Am.  St.  Rep.  315; 
Weston  V.  State  Mut.  Life  Assur.  Co., 
234  111.  492,  84  N.  E.  1073;  Illinois 
Cent.  E.  Co.  v.  Behrens,  208  111.  20,  69 
N.  E.  796;  Tulo  V.  O'Gara  Coal  Co.,  183 
111.  App.  423.  Mich. —  Bacon  v.  Reich, 
121  Mich.  480,  80  N.  W.  278,  49  L.  B. 
A.  311.  Mo.  —  Holland  v.  Atchison  etc. 
R.  Co.,  133  Mo.  App.  694,  114  S.  W.  61. 
N.  Y.  — Belknap  v.  Sealey,  14  N.  Y. 
143,  67  Am.  Dec.  120.  Okla.  —  Missouri, 
O.  &  G.  Ry.  Co.  V.  Collins,  47  Okla.  761, 
150  Pae.  142.  Pa.  —  Brillinger  r.  North- 
ern Cent.  R.  Co.,  229  Pa.  182,  78  Atl. 
88.  S.  C.  —  Westbury  v.  Simmons,  57 
S.  C.  467,  35  S.  E.  764. 

[a J  "It  is  not  the  office  of  a  plea 
of  variance  to  enable  a  party  to  wait, 
taking  a  chance  as  to  the  result  of  the 
verdict,  and  then,  if  it  is  adverse,  to 
rely  on  such  plea  to  secure  an  absolute 
reversal  or  a  new  trial."  Irwin  v.  Leu- 
ten  Brick  Co.,  59  Pa.  Super.  150,  153. 

[b]  "No  objection  was  made  to  the 
admission  of  the  evidence  as  we  have 
it  on  the  ground  that  it  was  not  in 
harmony  with  the  pleadings.  Had  such 
objection  been  made  and  sustained, 
the  plaintiff  could  have  moved  to 
amend  his  declaration  so  as  to  make 
the  allegations  conform  with  the  proof 
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ferial  he  cannot  complain  thereof  on  appeal.^^  rpj^^^  ^^^j^  ^^^p^  ^^.p^,^ 
taken  below  must  be  shown  by  the  record,"  and  the  appellate  court  will 
not  review  the  rulings  of  the  trial  court  on  a  question  of  variance,  where 
a  showing  of  prejudice  has  been  made  before  that  court,  unless  the  evi- 
dence for  and  against  such  showing  is  brought  up  in  the  record  along 
with  the  court's  rulings.^* 

b.  Decision  on.  —  Variances  that  might  have  been  coreeted  by  amend- 
ments will  be  disregarded  on  appeal,^^  for  the  court  will  deem  the 
amendment  to  have  been  made,^**  and  for  such  an  immaterial  variance 
which  did  not  prevent  the  merits  of  the  cause  from  having  been  fairly 
tried  and  determined  in  the  court  below,  the  judgment  will  not  be  re- 
versed.^'' And  error  in  ruling  upon  objections  to  variance  which  is  not 
prejudicial  will  be  disregarded.®^  But  where  there  appears  a  clear  vari- 


ofFcred.  The  defendants  having  waived 
any  such  objection,  and  having  chosen 
to  aoide  the  result  of  the  testimony  ac- 
tually offered  and  admitted,  it  was  not 
the  function  of  the  learned  trial  judge 
to  raise  this  objection  of  his  own  mo- 
tion and  assign  it  as  a  reason  for  re- 
fusin'/  to  take  off  the  compulsory  non- 
suit." Clark  V.  Millett,  57  Pa.  Super. 
287. 

[c  I  There  must  have  been  a  special 
objection  making  the  point  as  to  the 
variance,  if  it  is  an  amendable  one. 
Woodward  Iron  So.  v.  Lowther,  194 
Ala.  232,  69  So.  877. 

[dj  A  general  objection  that  the 
evidence  is  illefral,  irrelevant  and  im- 
material will  not  suffice.  Woodward 
Iron  Co.  f.  Lowther,  194  Ala,  232,  69 
So.  877. 

52.  Harrison  r.  Lakenan,  189  Mo. 
581,  88  S.  W.  53;  Fisher  &  Co.  Real 
Estate  Co.  f.  Staed  Realty  Co.,  159  Mo. 
562,  62  S.  W.  443;  Chouquette  f.  South- 
ern Electric  Rv.  Co.,  152  Mo.  257,  53 
S.  W.  897;  Ely  v.  Porter,  58  Mo.  158; 
Turner  v.  Chillicothe  &  D.  M.  C.  R.  Co., 
51  Mo.  501;  Fischer  f.  Max,  49  Mo. 
404;  Olson  V.  Snake  River  Val.  R.  Co., 
22  Wash.  139,  60  Pnc.  156. 

fa]  A  mere  motion  to  nonsuit  the 
plaintiff  on  the  ground  of  variance, 
without  any  attempt  on  the  part  of  the 
defendants  to  show  that  they  had  been 
misled  to  their  prejudice,  is  not  suffi- 
cient. Olson  V.  Snake  River  Val.  R. 
Co.,  22   Wash.  139,  60  Pac.  156. 

[b]  Affidavit  of  Surprise. —  Where 
the  party  has  not  in  the  trial  court 
made  affidavit  showing  in  what  respect 
he  has  been  misled,  he  cannot  avail 
himself  of  his  objection.  Ridenhour  v. 
Kansas  City  C.  Ry.   Co.,  102  Mo.   270, 


13  S.  W.  889,  14  S.  W,  760;  Thomas  v. 
Bambrick  Bros.  Const.  Co.,  189  Mo.  App. 
623,  175  S.  W.  258;  Hannon  v.  St.  Louis 
Transit  Co.,  102  Mo.  App.  216,  77  S.  W. 
158. 

53.  Illinois  Terminal  R.  Co.  v. 
Thompson,   210   III.   226,   71   N.   E.   328. 

54.  Olson  V.  Snake  River  Val.  R.  Co., 
22   Wash.  139,  60  Pac.   156. 

55.  See  supra,  III,  C,  8,  a. 

56.  Huey  Co.  v.  Johnston,  164  Ind. 
489,  73  N.  E.  996;  Allen  v.  Hol- 
lingshead,  155  Ind.  178,  57  N.  E.  917; 
Praigg  V.  Western  P.  &  S.  Co.,  143  Ind. 
358,  42  N.  E.  750;  Kohli  f.  Hall,  141 
Ind.  411,  40  N.  E.  1060;  Davis  v.  Do- 
horty,  69  Ind.  11;  Lucas  v.  Smith,  42 
Ind.  103;  Hawkins  v.  Thompson  (Ind. 
App.),  122  N.  E.  431;  Johnson  V.  Mc- 
Nabb,  7  Ind.  App.  393,  34  N.  E.  667. 

[a]  Variance  as  to  date  deemed 
corrected  by  amendment.  Hawkins  v. 
Thompson  (Ind.  App.),  122  N.  E.  431; 
Irby  V.  Phillips,  40  Wash.  618,  82  Pac. 
931;  Richardson  v.  Moore,  30  Wash. 
406.  71  Pac.  18;  Allend  v.  Spokane  Falls 
&  N.  Ry.  Co.,  21  Wash.  324,  58  Pac. 
244. 

57.  Ind.  — Hedrick  v.  D.  M.  Os- 
borne &  Co.,  99  Ind.  143;  Hawkins  r. 
Thompson  (Ind.  App.),  122  N.  E.  431; 
Tcrre  Haute  Electric  Ry.  Co.  v.  Lauer, 
21  Ind.  App.  466,  52  N.  E.  703.  Kan. 
Stout  r.  Crosby,  10  Kan.  App.  580,  63 
Pac.  661.  Ky.  —  Grinstead's  Admx.  v. 
Phoenix  Nat.  Bank,  19  Ky.  L.  Rep. 
1914,  44  S.  W.  952.  Mass.  —  Cunning- 
ham r.  Kimball,  7  Mass.  65.  Neb. 
Tov  V.  McHugh,  62  Neb.  820,  87  N.  W. 
1059. 

58.  Foster  v.  Carr,  135  Cal.  S3,  67 
Pac.   4?.. 

[a]    Failure  to  exclude  proofs  mater- 
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ance  between  the  material  allegations  and  the  proof  which  was  pointed 
out  in  time  by  the  appellant,  reversal  will  follow.=«  As  also  where  there 
is  prejudicial  error  in  ruling  that  there  was  a  fatal  variance  from  the 
allegation  and  the  proof.^" 


ially  variant  from  the  complaint, 
though  ordinarily  such  an  error  as 
would  be  ground  for  reversal,  will  be 
considered  harmless  where  there  is  no 
dispute  as  to  the  facts  and  the  case 
cannot  be  varied  on  a  new  trial.  Foster 
V.   Carr,  135   Cal.   83,  67  Pac.  43. 

59.  Ala.  —  Pratt  Consol.  Coal  Co. 
V.  Short,  191  Ala.  378,  68  So.  63;  Har- 
ris i:  Sanders,  186  Ala.  350,  65  So.  136; 
Central  of  Georgia  Ey.  Co.  v.  Simons, 
150  Ala.  400,  43  So.  731;  Thompson  r. 
Eichardson,  96  Ala.  488,  11  So.  728; 
Alabama  G.  S.  E.  Co  v.  Grabf elder,  83 
Ala.  200,  3  So.  432;  South  &  N.  A. 
E.  Co.  V.  Wilson,  78  Ala.  587.  Colo. 
Bottom  V.  Barton,  12  Colo.  App.  53, 
54  Pac.  1031.  111. —  Lake  St.  Elevated 
E.  Co.  V.  Collins,  118  111.  App.  270. 
Ind.  —  Hall  v.  Pennsylvani  a  Co.,  90 
Ind.  459.  Ky.  —  Towler  v.  Cowper, 
Sneed  58.  Mo.  —  Bowles  v.  Quincy,  O. 
&  K.  C.  E.  Co.,  167  Mo.  App.  268,  149 


S  W.  1041.  Neb. —  Welsh  v.  South 
Omaha,  98  Neb.  148,  152  N.  W.  302. 
N.  Y.  — Brown  v.  Wolfe,  119  App.  Div. 
777,  104  N.  Y.  Supp.  573;  Eosenfeld  r. 
Central  Vermont  Ey.  Co.,  Ill  App.  Div. 
371,  97  N.  Y.  Supp.  905;  Fairchild  v. 
Slocum,  19  Wend.  329.  Ore.  — Blake 
r.  National  Hospital  Assn.,  70  Ore. 
264,  141  Pac.  158. 

[a]  A  recovery  based  solely  upon 
the  common-law  liability  of  a  carrier, 
cannot  be  sustained  where  the  com- 
plaint was  against  the  carrier  upon  an 
alleged  contract.  Coverly  v.  Terminal 
Warehouse  Co.,  70  App.  Div.  82,  75 
N.  Y.  Supp.  145. 

[b]  Reversal  for  variance  in  alleg- 
ing money  and  proving  a  promissory 
note.  Bottom  v.  Barton,  12  Colo.  App. 
53,  54  Pac.  1031. 

60.  Shelinsky  v.  Foster,  87  Conn. 
90,  87   Atl.   35,  Ann.  Cas.   1914C,   1007. 


VENDITIONI  EXPONAS.  —  See  Judgment  and  Decreets, 
Enforcement  of. 
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CROSS  REFERENCES : 
Implied  and  Express  Liens ; 

Agreements;  Rescission  and  Cancellation; 

Lands  and  Land  Transfers ;      Sales. 

Exchange  of  real  estate,  see  18  Standard  Proc.  693. 
Quieting  title  by  purchaser,  see  21  Standard  Proc.  1008. 
For  forms,  see  9  Standard  Proc.  1241. 

For  further  references  and  cross-references  see  the  index  to  this  work 
afid  the  cross-references  throughout  this  article. 

I.  REMEDIES  OF  VENDOR  AND  SUCCESSORS  IN  INTEREST. 

A.  Remedies  Gener.u.ly.  ^  1.  When  Vendor  Retains  Title.  —  a.  On 
Breach  of  Contract  by  Purchaser.  —  In  the  absence  of  specific  provision 
in  the  contract  of  sale,^  a  vendor  -who  retains  the  legal  title  to  the  land 
sold  has  a  choice  of  remedies  on  the  failure  of  the  purchaser  to  perform 
his  contract  of  purchase,  some  of  which  are  in  personam,  and  some  in 
rem, 2  and  some  in  affirmance  of  the  contract,  and  others  in  disaffirmance 
or  rescission  of  the  contract.* 

Remedies  at  Law.  —  The  vendor,  on  breach  by  the  vend«e  of  an  execu- 
tory contract  of  sale,  may,  according  to  some  authorities,  sue  at  law  for 
the  purchase  money,*  or  he  may  sue  on  the  notes,  if  any,  given  for  the 
purchase  price,^  or  in  the  case  of  an  installment  contract,  he  may  sue  to 
recover  the  installments  which  are  due."    He  may  hold  or  retain''  the 


1.  Se»  infra,  this  section. 

2.  First  Nat.  Bank  v.  Pearson,  119 
N.  C.  494,  26  S.  E.  46.  See  infra,  this 
section. 

3.  Ga.  —  Lytle  v.  Scottish  Ameri- 
can Mortg.  Co.,  122  Ga.  458,  50  S.  E. 
402;  Morrig  v.  McKee,  96  Ga.  611,  24 
S.  E.  142.  m.  — Home  Mfg.  Co.  v. 
Gough,  2  111.  App.  477.  la.  —  Auxier 
f.  Taylor,  102  Iowa  673,  72  N.  W.  291. 
Neb.  —  Mason  v.  Strickland,  73  Neb. 
783,  103  N.  W.  458.  Pa.  — Arnold's 
Admr.  v.  Fitzgerald,  76  Pa.  385.     Tex. 
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Burson  v.  Blackley,  67  Tex.  5,  2  S.  W. 
668;  Ransom  v.  Brown,  63  Tei.  188; 
Moore  f.  First  State  Bank  (Tei.  Civ. 
App.),  173  S.  W.  231. 

4.  See  infra,  I,  C. 

5.  Ark.  —  McGehee  v.  Blackwell,  28 
Ark.  27.  Ga.  —  See  Couch  i\  Crane,  142 
Ga.  22,  82  S.  E.  459.  N.  Y.  — Freligh 
r.  Piatt,   5   Cow.  494. 

6.  First  Nat.  Bank  v.  Agnew,  45 
Wis.  131.     See  infra,  I,  C. 

7.  Co.  .  —  Gilpin  County  M.  Co.  f. 
Drake,   8    Colo.    586,   9   Pac.    787.      111. 
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property,  or  retake  the  property  when  authorized  by  the  contract;*  or 
he  may  resell  and  convey  the  land  to  another,  within  a  reasonable  time 
and  under  proper  conditions,®  and  sue  the  original  vendee  to  recover 
any  damages  sustained  by  his  default. ^^  If  the  vendor  desires  a  return 
of  the  property,  he  may  bring  an  action  for  its  possession."  But  after 
repudiation  of  the  contract,  the  vendor  cannot,  according  to  some  au- 
thorities, maintain  an  action  of  assumpsit  against  the  purchaser^^  for 


Dickson  r.  Turner,  149  III.  App.  394. 
Ky.  —  Harmon  f.  Thompson,  119  Ky. 
528,  84  S.  W.  569.  Me.  —  Kobinson  'v. 
Heard.  15  Me.  296.  R.  I.  —  McKiernan 
V.  Valleau,  23  B.  I.  501,  506,  51  Atl. 
102. 

8.  Alien  v.  Mohn,  88  Mich.  328,  49 
N.  W.  52,  24  Am.  St.  Eep.  126. 

9.  TT.  S.  —  Webster  v.  Hoban,  7 
Cranch  399.  3  L.  ed.  384;  Dunlap  f. 
Green,  60  Fed.  242,  8  C.  C.  A.  600. 
Ark.  —  Fears  v.  Merrill,  9  Ark.  559,  50 
Am.  Dec.  226.  Ga.  —  Ansley  v.  Green, 
82  Ga.  181,  7  S.  E.  921.  Pw.  I.  — Mi-- 
Kiernan  r.  Valleau,  23  E.  I.  5'01,  506, 
51  Atl.  102.  Tex.  —  Ransom  f.  Brown, 
63  Tex.  188. 

[a]  This  is  the  only  available  rem- 
edy in  case  the  debt  for  the  purchase 
money  is  barred  by  the  statute  of  lim- 
itations and  the  vendee  sets  up  that 
defense.  Ransom  v.  Brown,  63  Tez. 
188. 

10.  Cal.  —  Glock  V.  Howard  &  Wil- 
son Colony  Co.,  123  Cal.  1,  10,  55  Pac. 
713,  69  Am.  St.  Rep.  17,  43  L.  R.  A. 
199;  Glassell  v.  Coleman,  94  Cal.  260, 
29  Pac.  508.  111.  —  Ash  v.  Oppman, 
199  111.  App.  573.  Ind.  —  Goodwine  r. 
Kelley,  33  Ind.  App.  57,  70  N.  E.  832. 
la. —  Waters  v.  Pearson,  163  Iowa  396, 
144  N.  W.  1026;  Prichard  v.  Mul- 
hall,  127  Iowa  545,  103  X.  W.  774. 
Ky.  —  Harmon  r.  Thompson,  119  Kv. 
528,  539,  84  S.  W.  569.  Micli.  — Allen 
r.  Mohn,  86  Mich.  328,  49  N.  W.  52, 
24  Am.  St.  Rep.  126.  Minn.  —  Kerr 
Co.  V.  Nveren,  114  Minn.  26S,  130  X. 
W.  1112, 'Ann.  Caa.  1912C,  538;  Kellev 
r.  West,  36  Minn.  520,  32  X.  W.  620. 
Mo.  —  Xorris  f.  Letchworth,  167  Mo. 
App.  553,  152  S.  W.  421.  Pa. —  Hunter 
r.  Lewis.  234  Pa.  134,  82  Atl.  1100; 
Paull  f.  Halfertv,  63  Pa.  46,  3  Am.  Rep. 
518;  Wilson  v.  Clarke,  1  Watts  &  S. 
554.  E.  I. —  McKiernan  t;.  Valleau,  23 
B.  I.  501,  506,  51  Atl.  102.  Vt.— Seaver 
V.     Lan?,  104  Atl.   877. 

See   infra.   I,  D. 

IJ.     U.   S.  —  Moody  V.  Eastern   Ore- 


gon Land  Co.,  180  Fed.  532.  Ala. 
Seabury  v.  Doe,  22  Ala.  207,  58  Am. 
Dec.  254.  Ark.  —  McGehee  v.  Black- 
well,  28  Ark.  27.  Cal.  — Hannan  v. 
McXickle,  82  Cal.  122,  23  Pac.  271; 
Hoffman  r.  Eemnant,  72  Cal.  1,  12  Pac. 
804;  Bohall  v.  Diller,  41  Cal.  532.  Ga. 
Couch  V.  Crane,  142  Ga.  22,  82  S.  E. 
459.  HI.  —  Wilburn  v.  Haines,  53  IlL 
207;  Home  Mfg.  Co.  f.  Gough,  2  111. 
App.  477.  Ky.  —  Miller  v.  Farmers' 
Bank,  25  Ky.  L.  Rep.  373,  75  S.  W. 
218.  Pa.  — Arnold's  Admr.  v.  Fitz- 
gerald, 76  Pa.  385.  S.  D.  — Sweet  v. 
Purinton,  166  X".  W,  161.  Tex.  —  Stone 
Land  &  Cattle  Co.  v.  Boon,  73  Tex.  548, 
11  S.  W.  544;  Garvin  v.  Garvin  (Tex. 
Civ.  App.),  188  S.  W.  37;  Branch  v. 
Taylor,  40  Tei.  Civ.  App.  248,  89  S. 
W.'  813;  Curran  v.  Texas  Land  & 
Mortg.  Co.,  24  Tex".  Civ.  App.  499,  60 
S.  W.  466.  Vt,  —  Arbuckle  v.  Hawks, 
20  Vt.  538.  Wash.  —  Shelton  v.  Jones, 
4   Wash.  692,  30  Pac.  1061. 

See    infra,   I,   F. 

Ejectment,  see  infra,  I,  F,  1. 

[a]  When  the  deed,  of  the  vendor 
reserves  a  lien  to  secure  the  purchase 
money,  the  contract  is  executory,  the 
superior  title  remains  in  the  vendor 
and  he  can  sue  for  the  land  on  the 
vendee's  default.  Smith  f.  Owen  (Tex. 
Civ.  App.),  97  S.  W.  521;  Efron  v. 
Burgower  (Tex.  Civ.  App.),  57  S.  W. 
306. 

12.  Ala.  —  Tucker  v.  Adams,  52 
Ala.  254.  Contra,  Seabury  v.  Doe  ex 
clem.  Stewart,  22  Ala.  207,  58  Am.  Dec. 
234.  Fla.  — Knox  v.  Spratt,  19  Fla. 
817.  ni.  —  McXair  v.  Schwartz,  16 
111.  24.  N.  Y.  — Smith  v.  Stewart,  6 
.lohns.  46,  5  Am.  Dec.  186.  Wis.— Hill 
v.  Sidie,  116  Wis.  602,  93  N.  W.  446, 
96   Am.   St.   Rep.   1011. 

See  generally  the  title,  "Use  and 
Occupation. ' ' 

[a]  The  reason  is  that  treating  the 
vendee  as  a  tenant  liable  for  rent 
would  operate  as  a  destruction  of  the 
contract  of  purchase  and  the  substi- 
tution   of    a    different    contract    which 
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use  and  oceupation  but  some  courts  hold  otherwise."  Statutes  some- 
times provide  additional  remedies  of  forfeiting  land  contracts." 

Remedies  in  EcLuity.—  Instead  of  proceeding  at  law,  the  vendor  may- 
sue  in  equity  for  specific  performance  of  the  contract  of  purchase/^  or 
to  foreclose  a  purchase  money  mortgage  if  one  is  given,^*'  or,  to  enforce 
the  lien  given  him  by  law  for  the  payment  of  the  purchase  money,^^  and 
either  have  a  sale  of  the  property, ^^  or  foreclose  the  vendee's  rights  in 
the  contract. ^°  Or  he  may,  in  a  proper  ease,  sue  for  a  rescission  of  the 
contract.-'^ 

Extrajudicial  Remedies.  —  Instead  of  pursuing  his  judicial  remedies, 
the  vendor  may  remain  inactive  and  retain  to  his  own  use  the  moneys 


the  parties  did  not  make.   -4'ucker  v. 
Adams,   52   Ala.   254. 

[b]  A  Stipulation  in  the  contract 
that  in  ease  of  default  in  payments, 
the  purchaser  shall  hold  the  premises 
as  a  tenant  at  sufferance  does  not 
change  the  relation  of  the  parties  into 
that  of  landlord  and  tenant,  and  an 
action  for  use  and  occupation  will  not 
lie.  Hill  V.  Sidie,  116  Wis.  602,  93 
N.  W.  446,  96  Am.  St.  Rep.  1011,  ap- 
proving Diggle  V.  Baulden,  48  Wis. 
477,  4  N.  W.  678,  and  overruling  Wright 
V.  Roberts,  22  Wis.  161. 

13.  Gould  V.  Thompson,  4  Mete. 
(Mass.)  224;  Woodbury  v.  Woodbury, 
47   N.  H.   11,  90   Am.  Dec.   555. 

[a]  Election  of  Remedies.  —  The 
vendor  may  treat  the  purchaser  as  a 
trespasser  or  tenant  at  will  at  his 
election.  Woodbury  v.  Woodbury,  47 
N.  H.  11,  22,  90  Am.  Dec.  555. 

14.  See  the  statutes  and  Tower  v. 
Detroit  Trust  Co.,  190  Mich.  670,  157 
N.  W.  367,  holding  the  statute  does 
not  prevent  resort  to  other  remedies 
existing. 

15.  Cal.  —  Longmaid  v.  Coulter,  123 
Cal.  208,  55  Pac.  791;  Glock  v.  How- 
ard &  Wilson  Colony  Co.,  123  Cal.  1, 
10,  55  Pac.  713,  69  Am.  St.  Rep.  17, 
43  L.  R.  A.  1-99.  Colo.  —  Gilpin  County 
M.  Co.  V.  Drake,  8  Colo.  586,  9  Pac. 
787.  111. —  Ash  V.  Oppman,  199  111. 
App.  573.  la.  —  Waters  v.  Pearson, 
163  Iowa  396,  144  N.  W.  1026.  Minn. 
Kerr  Co.  v.  Nygren,  114  Minn.  268, 
130   N.  W.  1112,  Ann.  Cas.  191 2C,  538. 

See  the  title,  "Specific  Perform- 
ance. ' ' 

16.  See  infra,  I,  H,  and  generally 
the   title,    "Mortgages." 

17.  U.  S.  —  Hansbrough  v.  Peck,  5 
WalL  497,  18  L.  ed.  520;  Moody  v. 
Enstern  Oregon  Land  Co.,  180  Fed. 
532.     Ala.  —  Mieou  v.  Ashurst,  55  Ala. 
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607;  Tucker  v.  Adams,  52  Ala.  254. 
Ark.  — Higgs  v.  Smith,  100  Ark.  543, 
140  S.  W.  990;  Smith  v.  Robinson,  13 
Ark.  533.  Cal.  —  Southern  Pac.  R.  Co. 
V.  Allen,  112  Cal.  455,  44  Pac.  796. 
la.  —  Poweshiek  v.  Dennison,  36  Iowa 
244,  14  Am.  Rep.  521;  Hershey  f. 
Hershey,  18  Iowa  24.  Kan.  —  Court- 
ney V.  Woodworth,  9  Kan.  443.  Mich. 
Larabton  Loan  &  Inv.  Co.  v.  Adams, 
132  Mich.  350,  93  N.  W.  877.  Minn. 
Kerr  Co.  v.  Nygren,  114  Minn.  268, 
130  N.  W.  1112,  Ann.  Cas.  191 2C,  538. 
Miss.  —  Payne  v.  Harrell,  40  Miss. 
498.  S.  D.  —  Sweet  v.  Purinton,  166 
N.  W.  161.  Tex.  — Stone  Land  & 
Cattle  Co.  V.  Boon,  73  Tex.  548,  11  S. 
W.  544;  Garvin  v.  Garvin  (Tex.  Civ. 
App.),  188  S.  W.  37;  Branch  v.  Taylor, 
40  Tex.  Civ.  App.  248,  89  S.  W.  813; 
Curran  v.  Texas  Land  &  Mortg.  Co.,  24 
Tex.  Civ.  App.  499,  60  S.  W_  466.  Vt. 
Seaver  v.  Lang,  104  Atl.  877.  Va. 
Ayres  v.  Robins,  30  Graft.  (71  Va.) 
105.  Wash.  —  Roy  v.  Vaughan,  100 
Wash,  345,  170  Pac.  1019;  Shelton  v. 
Jones,  4  Wash.  692,  30  Pae.  1061. 

See  infra,  I,  B. 

[a]  The  bringing  of  a  suit  to  fore- 
close the  lien  will  be  construed  as  an 
affirmance  of  the  contract.  Burson  v. 
Blackley,  67  Tex.  5,  2  S.   W.  668. 

18.  Denton  v.  Scully,  26  Minn.  325, 
4  N.  W.  41;  Burson  V.  Blackley,  67 
Tex.  5,  2  S.  W.  668.  See  infra,  I,  B, 
17,  a,    (III). 

19.  Glock  V.  Howard  &  Wilson  Col- 
ony Co.,  123  Cal.  1,  10,  55  Pac.  713,  69 
Am.  St.  Rep.  17,  43  L.  R.  A.  199;  Den- 
ton V.  Scully,  26  Minn.  325,  4  N.  W. 
41.     See  infra,  I,  B,  17,  a,  (II). 

20.  Moody  v.  Eastern  Oregon  Land 
Co.,  180  Fed.  532;  Aymar  v.  Delmas,  28 
La.  Ann.  582.     See  infra,  I,  G. 

[a]  The  failure  to  pay  is  a  failure 
of  consideration  entitling  the  vendor  to 
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paid  on  the  contract.-'  Or  if  his  generosity  prompts  him  to  do  so  he  may- 
agree  with  the  vendee  for  a  mutual  abandonment  and  rescission,  in 
which  case  the  vendee  is  entitled  to  a  repayment  of  the  money." 

When  the  contract  provides  that  in  the  case  of  default  of  the  payment 
of  any  installment  the  rights  of  the  purchaser  shall  be  forfeited,  the 
action  of  the  vendor  in  insisting  that  the  purchaser,  by  reason  of  his 
default,  has  no  further  right  thereunder-^  is  not  in  abandonment  or 
rescission  of  the  contract  but  in  affirmance  of  it,-*  or  in  acceptance  of  the 
situation  which  the  wrongdoing  of  the  purchaser  has  brought  about.-^ 
In  such  case,  the  vendor  may  sue  in  equity  to  cancel  the  contract  as  a 
menace  or  cloud  on  his  title,^''  or  to  quiet  title  to  his  land.-^  Whether 
the  vendor  is  limited  to  the  remedy  provided  in  the  contract,  depends 
upon  the  terms  of  the  contract.^* 

b.  Fraud  of  Vendee.  —  In  case  of  fraud  by  the  purchaser,  the  vendor, 
while  the  contract  is  executory,  may  either  affirm  or  disaffirm  the  con- 


a  rescission.    Smith  v.  Blandin,  133  Cal. 
441,  65  Pac.  894, 

21.  Glock  V.  Howard  &  Wilson  Col- 
ony Co.,  123  Cal.  1,  10,  55  Pac.  713,  69 
Am.  St.  Rep.  17,  43  L.  E.  A.  199; 
Bernardo  v.  Soderman,  19  Cal.  App.  161, 
124  Pac.  866;  Augsberg  v.  Meredith, 
101  111.  App.  629. 

[a]  Liquidated  Damages.  —  It  is  of 
no  moment  whether  or  not  the  contract, 
declaring  time  to  be  essential,  declares 
that  such  money  shall  upon  the  breach 
be  forfeited  as  liquidated  damages. 
Glock  r.  Howard  &   Wilson  Colony  Co., 

123  Cal.  1,  10,  55  Pac.  713,  69  Am.  St. 
Rep.   17,   43   L.    R.    A.   199. 

22.  Glock  V.  Howard  &  Wilson  Col- 
ony Co.,  123  Cal.  1,  rO,  55  Pac.  713,  69 
Am.  St.  Rep.  17,  43  L.  R.  A.  199;  Ber- 
nardo t".   Soderman,   19   Cal.  App.   161, 

124  Pac.  866. 

As  to  action  by  purchaser  to  recover 
purchase  money  paid.  See  infra,  II,  A, 
9. 

23.  See  infra,  this  note. 

[a]  A  statute  providing  that  "One 
who  sells  real  property  has  a  vendor's 
lien  thereon,  independent  of  posses- 
sion, for  so  much  of  the  price  as  re- 
mains unpaid  and  unsecured,"  etc.,  has 
no  application  to  a  case  where  the  ven- 
dor retains  the  legal  title;  and  there- 
fore a  statute  declaring  that  contracts 
for  the  forfeiture  of  property  subject 
to  a  lien  are  void  has  no  application  to 
the  remedy  under  discussion.  Cook- 
Reynolds  Co.  V.  Chipman,  47  Mont.  289, 
299,  133  Pac.  694. 

24.  Cal.  —  Oursler  v.  Thacher,  152 
Cal.  739,  93  Pac.  1007;  Glock  v.  How- 
ard &  Wilson  Colony  Co.,  123   Cal.   1, 


55  Pac.  713,  69  Am.  St.  Rep.  17,  43  L. 
R.  A.  199.  la.  — Ashford  v.  Meyer,  125 
N.  W.  194.  Mont.  —  Suburban  Homes 
Co.  V.  North,  50  Mont.  108,  145  Pac.  2, 
Ann.  Cas.  1917C,  81;  Fratt  v.  Daniels- 
Jones  Co.,  47  Mont.  487,  133  Pac.  700; 
Cook-Reynolds  Co.  v.  Chipman,  47 
Mont.  289,  133  Pac.  694;  Clark  v.  Amer- 
ican D.  &  M.  Co.,  28  Mont.  468,  476, 
72   Pac.    978. 

25.  Anvil  Min.  Co.  v.  Humble,  153 
U.  S.  540,  14  Sup.  Ct.  876,  38  L.  ed. 
814;  Clark  v.  American  D.  &  M.  Co.,  28 
Mont.    468,   476,    72    Pac.    978. 

26.  Suburban  Homes  Co.  v.  North, 
50  Mont.  108,  145  Pac.  2,  Ann.  Cas. 
1917C,    81. 

27.  Oursler  i;.  Thacher,  152  Cal.  739, 
93  Pac.  1007.  See  the  title,  "Quieting 
Title." 

28.  See  infra,  this  note. 

[a]    A  stipulation,  ia  a  contract,  that 

(1)  in  case  of  default  in  the  payment 
of  any  installments  as  they  mature,  all 
sums  of  money  paid  shall  be  lost  to  the 
purchaser,  and  the  contract  shall  be 
null  and  void,  prescribes  an  exclusive 
remedy  and  prevents  the  vendor  from 
recovering  unpaid  installments.  T.  B. 
Potter  Realty  Co.  v.  Breitling,  79  Ore. 
293,  155  Pac.  179;  T.  B.  Potter  Realty 
Co.  V.  Derby,  75  Ore.  563,  147  Pac.  548. 

(2)  But  a  provision  in  the  contract 
authorizing  the  vendor  to  forfeit  and 
determine  the  contract  does  not  limit 
the  vendor  to  the  remedy  of  strict  fore- 
closure. Bohart  v.  Republic  Inv.  Co., 
49  Kan.  94,  30  Pac.  180;  First  Nat. 
Bank  v.  Agnew,  45  Wis.  131.  (3)  The 
exercise  of  the  right  under  such  a  pro- 
vision is  optional  with  the  vendor.   But 
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tract,'^^  but  he  cannot  do  both.^°  He  may,  upon  affirming,  sue  for  the 
damages  sustained.^^  On  disaffirmance  and  offering  to  return  what  he 
has  received^"  he  is  entitled  to  a  recovery  of  the  property,^^  and  may  sue 
for  a  rescission  of  the  contract  and  cancellation  of  the  deeds  made  pur- 
suant thereto.^* 

c.  Inadequacy  of  Consideration.  —  As  a  general  rule  mere  inadequacy 
of  consideration  is  insufficient  to  authorize  a  rescission  or  cancellation 
of  the  contract  of  sale,^^  unless  there  is  fraud,  or  other  equitable  cir- 
cumstances existing,^^  or  the  inadequacy  is  so  gross  as  to  shock  the  con- 
science.^'^ 

2.  Where  Vendor  Parts  With  Title.^^  —  A  vendor  in  an  executed  con- 
tract  for  the  sale  of  land  who  has  parted  with  the  title,  may  sue  at  law 
for  the  purchase  price,^^  or  he  may  sue  in  equity  to  foreclose  his  implied 
lien  if  he  chooses,*"  or  if  the  purchaser  was  guilty  of  fraud,  he  may  bring 


after  he  has  exercised  the  right  and  de 
clared  a  forfeiture,  he  cannot  after 
■wards  sue  for  the  purchase  price.  Glas 
sell  V.  Coleman,  94  Cal.  260,  29  Pae 
508.    See  Waite  v.  Stanley,  88  Vt.  407 

92  Atl.  633,  L.  R.  A.  1916C,  886,  per 
Taylor,  J.,  dissenting. 

29.  Ind.  —  Himes  v.  Langley,  85 
Ind.  77.  la.— Shuttlefield  v.  Neil,  163 
Iowa  470,  145  N.  W.  1.  Mich.  — White 
V.  Mitchell,  38  TVIich.  390.  Mo.  — Baker 
V.  Robertson,  138  Mo.  App.  163,  119  S. 
W.  987.  Neb.  — Steinke  v.  Dobson,  90 
Neb.  616,  134  N.  W.  169.  Okla.— Wes- 
ley r.  Diamond,  26  Okla.  170,  109  Pae. 
524.  Ore.  —  Spence  v.  Hull,  75  Ore. 
267,  146  Pae.  95,  98.  Tex.  —  Patterson 
V.  McMinn  (Tex.  Civ.  App.),  152  S.  W. 
223.  Wash.  —  See  Johnson  v.  Ryan,  62 
Wash.  60,  112  Pae.  1114.  Wis.  — Menz 
V.  Beebe,  102  Wis.  342,  77  N.  W.  913, 
78  N.  W.  601. 

30.  Yeomans  v.  Bell,  151  N.  Y.  230, 
45  N.  E.  552;  Wesley  v.  Diamond,  26 
Okla.  170,  109  Pae.  524.  See  infra,  I, 
A,  3. 

31.  la.  — McCoy  v.  Tewksbury.  182 
Iowa  203,  165  N.  W.  400;  Smith  v. 
Blakesburg  Sav.  Bank,  182  Iowa  1190, 
164  N.  W.  762.  Minn.  —  Humphrey  v. 
Sievers,  137  Minn.  373,  163  N.  W.  737. 
Neb.  —  Steinke  v.  Dobson,  90  Neb.  616, 
134  N.  W.  169.  N.  Y.  — Yeomans  v. 
Bell,  150  N.  Y.  230,  45  N.  E.  552;  Kel- 
lenberger  v.  Meisner,  103  App.  Div.  231, 

93  N.  Y.  Supp.  44.  Okla.  —  Wesley  v. 
Diamond,  26  Okla.  170,  109  Pae.  524. 
Ore. —  Elgin  v.  Snyder,  60  Ore.  297, 
118  Pae.  280.  R.  I.  —  Moran  v.  Tucker, 
40  R.  I.  485,  101  Atl.  327,  L.  R.  A. 
191 8 A,  99. 

See  infra,  I,  E. 
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32.  See  infra,  I,  G,  1,  b. 

33.  Kellenberger  v.  Meisner,  103 
App.  Div.  231,  93  N.  Y.  Supp.  44. 

34.  Ark.  —  Lindsey  v.  Ritchey,  122 
Ark.  611,  182  S.  W.  901.  Cal.  —  Coff- 
man  v.  Bushard,  164  Cal.  663,  130  Pae. 
425.  la.  —  Smith  v.  Blakesburg,  Sav. 
Bank,  182  Iowa  1190,  164  N.  W.  762. 

See   infra,   I,   G. 

35.  Cal.  —  Hammond  v.  Wallace,  85 
Cal.  522,  24  Pae,  837,  20  Am.  St.  Rep. 
239.  lU.  — McArtee  v.  Engart,  13  111, 
242.  Kan.  —  Missouri  River,  Ft.  S.  & 
G.  R.  Co.  V.  Miami,  12  Kan.  482.  Va, 
Forde  v.  Herron,  4  Munf,  (18  Va.)  316. 

Action  for  rescission,  see  infra,  I, 
G. 

36.  McArtee  v.  Engart,  13  111.  242; 
McKinney  v.  Pinckard's  Exr.,  2  Leigh 
(29  Va.)    149,  21   Am.  Dec.  601. 

37.  McArtee  v.  Engart,  13  111.  242; 
Missouri  River,  Ft.  S.  &  G.  R.  Co.  v. 
Miami,  12   Kan.  482. 

[a]  In  Louisiana,  the  sale  may  be 
rescinded  for  lesion  beyond  moiety. 
Lesion  is  the  injury  suffered  by  one 
who  does  not  receive  a  full  equivalent 
for  what  he  gives  in  a  commutative 
contract.  Smart  v.  Bibbins,  109  La. 
986,  34  So.  49. 

38.  Remedies  in  case  of  exchange  of 
properties,  see  18  Standard  Proc.  693. 

39.  Megargel  v.  Saul,  3  Whart.  (Pa.) 
19;  Niland  v.  Murphy,  73  Wis.  326,  41 
N.  W.  335.    See  infra,  I,  C. 

[a]  When  an  Oral  Contract  Is  Exe- 
cuted. —  Niland  v.  Murphy,  73  Wis.  326, 
41  N.  W.  335. 

40.  Ransom  v.  Brown,  63  Tex,  188. 
See  infra,  I,  B. 

[a]  In  case  of  an  exchange  of  lands 
the  vendor  may  sue  in  equity  to  charge 
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an  action  in  equity  for  a  rescission  and  reconveyance  of  the  land/^  or 
an  action  at  law  for  damages.*^  But  he  cannot  rescind  and  resume  the 
title  or  recover  the  land  on  default  in  the  payment  of  the  consideration." 

3.  Concurrent  and  Inconsistent  Remedies."  —  It  has  been  held  that 
the  remedies  of  the  vendor  by  action  at  law  for  the  purchase  price,  by 
action  for  possession,  and  by  suit  to  enforce  his  lien  are  concurrent,*^ 
and  in  the  absence  of  fraud  the  vendor  will  not  be  restrained  from  pur- 
suing them  concurrently*^  or  be  required  to  elect  between  them.*' 

duit  for  Foreclosure  and  on  the  Debt.  —  The  vendor  may,  at  the  same 
time,  sue  at  law  on  the  debt  and  in  equity  to  enforce  his  lien.-'s  And  the 
recovery  of  judgment  at  law  and  the  issuance  of  execution  do  not  affect 
the  right  of  the  vendor  to  satisfy  his  claim  out  of  the  property,  except 
so  far  as  the  judgment  may  have  been  satisfied.*^  But  where  law  and 
equity  are  administered  by  the  same  tribunal,  the  vendor  may  and 
should  unite  in  one  suit  his  legal  remedy  on  the  note  and  equitable 
remedy  against  the  property.^" 


the  land  conveyed  by  him  with  a  Uen 
for  the  difference  between  its  actual 
value  and  the  value  at  which  he  was  in- 
duced to  take  it  by  reason  of  the  other 
party's  false  representations.  McTer- 
nan  v.  Mason  (Mo.  App.),  188  S.  W. 
923;  Florida  v.  Morrison,  44  Mo.  App. 
529.  See  18  Standard  Proc.  695.  But 
see  Kellenberger  v.  Meisner,  103  App. 
Div.  231,  93  X.  Y.  Supp.  44. 

41.  Dow  v.  Swain,  125  Cal.  674,  58 
Pac.  271;  Yeomans  r.  Bell,  151  N.  Y. 
230,  45  N".  E.  552.     See  infra,  I,  G. 

42.  Yeomans  v.  Bell,  125  N.  Y.  230, 
45  N.  E.  552.    See  infra,  I,  E. 

43.  Mich.  —  Loudon  v.  Carroll,  130 
Mich.  79,  89  N.  W.  578.  Pa.  — Megar- 
gel  V.  Saul,  3  Whart.  19;  Vaughan  v. 
Ledyard,  14  Phila.  176.  Tex.  —  Ean- 
som  V.  Brown,  63  Tex.  188;  Desmuke 
t?.  Houston  (Tex.  Civ.  App.),  31  S.  W. 
198. 

See  18  Standard  Proc.  699. 

44.  See  generally  the  title  "Choice 
and  Election  of  Remedies." 

45.  Micou  V.  Ashurst,  55  Ala.  607, 
615. 

46.  Micou  V.  Ashurst,  55  Ala.  607, 
615. 

47.  Chapman  v.  Lee,  64  Ala.  483; 
Micou  f.  Ashurst,  55  Ala.  607,  615; 
Davis   1-.   Clark,  56  Ga.  681. 

48.  Ala.  —  Chapman  v.  Lee,  64  Ala. 
483.  Cal.  —  Longmaid  f.  Coulter,  123 
Cal.  208,  55  Pac.  791.  111.  — Palmer  v. 
Harris,  idO  111.  276.  Mich.  — Field  v. 
Ashley,  79  Mich.  231,  44  N.  W.  602; 
Fitzhugh  V.  Maxwell,  34  Mich.  138. 
Miss.  —  Pavne  r.  Harrell,  40  Miss.  498. 
N.  Y.  — Zeiser  v.  Cohn,  207  N".  Y.  407, 


101  N.  E.  184,  Ann.  Cas.  1914C,  493, 
47  L.  K.  A.  (N.  S.)  186;  Troast  v.  An- 
jou,  172  N.  Y.  Supp.  383.  N.  C  — First 
Xat.  Bank  v.  Pearson,  119  N.  C.  494, 
26  S.  E.  46.  Wash.  —  Shelton  v.  Jones, 
4    Wash.  692,  30  Pac.  1061. 

Compare  Stone  Land  &  Cattle  Co.  v. 
Boon,  73  Tex.  548,  11  S.  \V.  544,  holding 
the  filing  of  a  petition  for  foreclosure 
of  the  lien  is  not  such  an  election  as 
precludes  suing  for  the  land. 

Similar  rule  as  to  mortgagee,  see  19 
Standard   Proc.   888. 

[aj  But  it  is  rather  unusual  to  do 
so.    Eobiuson  v.  Heard,  15  Me.  296. 

[b]  Reason.  —  The  general  rule, 
that  a  party  will  not  be  allowed  to  sue 
at  law  and  in  equity  at  the  same  time 
for  the  same  debt,  applies  only  when 
both  suits  are  equally  personal,  and 
not  when  one  remedy  is  in  rem  and  the 
other  in  personam.  Payne  v.  Harrell, 
40  Miss.  498. 

[c]  A  proceeding  at  law  for  the 
purchase  price  is  not  a  waiver  of  the 
right  to  foreclose  a  vendor's  implied 
Hen  against  the  property.  Ehrhart  V. 
Mahony,  170  Cal.  148,  148  Pac.  934. 

[d]  But  the  vendor  cannot  sue  for 
a  strict  foreclosure  and  at  the  same 
time  sue  at  law  for  an  overdue  install- 
ment of  the  purchase  price.  Waite  v. 
Stanley,  88  Vt.  407,  92  Atl.  633,  L.  E. 
A.  1916C,  886. 

49.  Longmaid  v.  Coulter,  123  Cal. 
208,   55   Pac.   791. 

50.  Cal.  — Walker  v.  Sedgwick,  8 
Cal.  398.  Ind.  — Nutter  r.  Foueh,  86 
Ind.  451.  Tex.  —  Stone  Land  &  Cattle 
Co.  t:  Boon,  73  Tex.  548,  11  S.  W.  544. 
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Suit  for  Foreclosure  and  Eecovery  of  the  Land.  —  The  mere  filing  of  a 
petition  praying  a  foreclosure  does  not  prevent  a  vendor  from  amending 
to  pursue  his  other  remedy  by  suit  for  recovery  of  the  land.^^  But  after 
having  recovered  a  judgment  of  foreclosure,    he    cannot    thereafter 

rescind.^- 

Affirmance  in  Part.  —  The  vendor  cannot  affirm  the  contract  in  part  and 
rescind  as  to  the  remainder.  If  he  elects  to  rescind  he  must  do  so  in 
toto.^^  And  consequently  he  cannot  bring  or  maintain  simultaneously 
remedies  in  affirmance  and  in  disaffirmance  of  the  contract.^*  Nor  can 
he  sue  for  the  purchase  money  after  rescinding  the  contract  by  recover- 
ing the  property  in  ejectment.^^ 

4.  Remedies  of  Assignee  of  Vendor.  —  An  assignee  of  a  contract 
of  sale  of  land  has  the  ordinary  rights  of  the  assignee  of  a  contract 
generally.^''  An  assignee  of  the  purchase  money  note  may  foreclose 
the  vendor's  lien,  when  the  lien  is  held  to  be  assignable.^''  But  he  can- 
not, on  default  of  the  purchaser,  rescind  the  contract  and  recover  the 
land,''^    unless  the  legal  title  is  actually  conveyed  to  him.^'' 

B.  Enforcement  of  Lien.  —  1.  General  Statement.  —  Vendor's 
liens  are  frequently  said  to  be  of  two  kinds,  equitable  or  implied,^'^  and 
express  or  reserved."^ 

The  vendor's  implied  lien  is  a  creature  of  equity*'^  arising  or  existing 
by  operation  of  law  independent  of  contract,"^  when  a  vendor  selling 

51.  Stone  Land  &  Cattle  Co.  v. 
Boon,  73  Tex.  548,  11  S.  W.  544,  cited 
in  Garvin  v.  Garvin  (Tex.  Civ.  App.), 
188  S.  W.  37. 

52.  Moon  V.  Sherwood  (Tex.  Civ. 
App.),  180  S.  W.  296;  Wiseman  v.  Cot- 
tingham  (Tex.  Civ.  App.),  141  S.  W. 
817. 

[a]  If  the  vendor  files  a  claim  for 
the  purchase  money  with  the  adminis- 
trator of  the  purchaser,  its  allowance 
and  approval  constitute  a  judgment 
within  the  rule.  Wiseman  v.  Cotting- 
ham  (Tex.  Civ.  App.),  141  S.  W.  817. 

53.  Yeomans  v.  Bell,  151  N.  Y.  230, 
45  N.  E.  552;  Kellenberger  v.  Meisner, 
103  App.  Div.  231,  93  N.  Y.  Supp.  44; 
Nass  V.  Chaf^wick,  70  Tex.  157,  7  S.  W. 
828;  Burson  v.  Blacklev,  67  Tex.  5,  2 
S.  W.  668;  Fort  Worth  r.  Reynolds 
(Tex.   Civ.   App.),   190   S.  W.   501. 

54.  Yeomans  v.  Bell,  151  N.  Y.  230, 
45  N.  E.  552. 

55.  Arbuckle  v.  Hawks,  20  Vt.  538. 

56.  See  the  titles,  "Assigmnents;" 
"Parties." 

57.  Gulf,  C.  &  S.  F.  Ev.  Co.  v. 
Blount  (Tex.  Civ.  App.),  136  S.  W. 
566;  Hatton  v.  Bodan  Lumb.  Co.,  57 
Tex.  Civ.  App.  478,  123  S.   W.  163. 

Enforcement  of  vendor's  lien,  see 
infra,  I,  B,  7,  b;  I,  B,  7,  c,  (XIII). 

58.  Ross  V.  Bailey  (Tex.  Civ.  App.), 
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143  S.  W.  961;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Blount  (Tex.  Civ.  App.),  136  S. 
W.  566;  Hutton  r.  Bodan  Lumb.  Co., 
57  Tex.  Civ.  App.  478,  123  S.  W.  163. 

59.  Moon  v.  Sherwood  (Tex.  Civ. 
App.),  180  S.  W.  296;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Blount  (Tex.  Civ.  App.),  136 
S.  W.  566. 

60.  See  infra,  this  section. 

[a]  In  some  states  this  lien  is  not 
recognized  or  is  expressly  abolished  by 
statute.  Kan.  —  Stevens  v.  Chadwick, 
10  Kan.  406,  15  Am.  Rep.  340.  Ore. 
Kelly  V.  Ruble,  11  Ore.  75,  4  Pac.  593, 
semble.  Va.  —  Yancey  v.  Mauek,  15 
Gratt.  (56  Va.)   300. 

61.  111.  —  Carpenter  v.  Mitchell,  54 
111.  126.  Ind.  — Beard  v.  Payne  (Ind. 
App.),  115  N.  E.  782.  N.  Y.  —  Zeiser 
V.  Cohn,  207  N.  Y.  407,  101  N.  E.  184, 
Ann.  Cas.  1914C,  493,  47  L.  R.  A.  (N. 
S.)  186.  Tenn.  —  Hines  v.  Perkins,  2 
Heisk.  395. 

62.  Priddy  v.  Smith,  106  Ark.  79, 
152  S.  W.  1028,  44  L.  R.  A.  (N.  S.)  285; 
Simpson  v.  Mundee,  3  Kan.  172. 

63.  Ala.  —  Sims  v.  National  Com- 
mercial Bank,  73  Ala.  248.  Ark. — Beard 
V.  Bank  of  Osceola,  126  Ark.  420,  190 
S.  W.  849.  111.  —  Robinson  v.  Appleton, 
124  111.  276,  15  N.  E.  761;  Carpenter 
V.   Mitchell,  54  111,   126. 
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land  conveys  the  title,  legal  or  equitable,  to  the  purchaser  without  pay- 
ment of  the  consideration,  without  expressly  reserving  a  lien,  and  with- 
out taking  independent  security  for  the  payment  of  the  purchast- 
money,*^*  or  in  other  words  when  the  contract  is  executed.''^  This  lien  is 
not  a  specific  or  absolute  charge  upon  the  property  as  against  bona  fide 
purchasers,  until  a  bill  has  been  filed  to  enforce  it,^^  or  until  established 
by  the  decree  of  a  court ;"  prior  thereto  it  is  a  mere  equity.^^ 

A  vendor's  express  or  reserved  lien  is  created  or  reserved  by  the 
vendor's  retention  of  the  legal  title  to  the  property  sold,^^  or  by  an 
express  reservation  of  a  lien  in  the  conveyance,'*^  or  in  the  purchase- 
money  notes."  According  to  some  authorities,  however,  properly  speak- 
ing, a  vendor's  lien  does  not  exist  until  the  vendor  has  parted  with 
title/-  The  interest  "of  a  vendor  retaining  the  title  is  more  properly 
called  or  more  in  the  nature  of  an  imperfect  or  equitable  mortgage," 
and  it  is  a  misnomer  to  speak  of  his  interest  as  a  lien."*  The  proceeding 
to  enforce  his  claim  is  not  strictly  a  proceeding  to  enforce  a  lien,'^ 
though  frequently  so  designated,^''  but  is  a  proceeding  to  foreclose  the 

ing  is  not  strictly  one  to  enforce  the 
vendor's  lien,  but  rather  one  to  fore- 
close the  vendee's  equity.  Gaston  v. 
White,   46   Mo.   486. 

[b]  By  Giving  of  a  Bond  for  Title. 
Ark.  —  Smith  v.  Eobinson,  13  Ark.  533. 
Kan.  — Stevens  f.  Chadwiek,  10  Kan. 
406,  15  Am.  Kep.  340.  Tex.  —  Eansom 
V.  Brown,   63    Tex.   188. 

70.  Ala.  —  Brannan  v.  Adams,  80  So. 
826.  Ind.  —  Beard  v.  Payne  (Ind. 
App.),  115  N.  E.  782.  Tenn.  — Hines 
V,  Perkins,  2  Heisk.  395.  Tex.  — Ran- 
som v.  Brown,  63   Tex.   188. 

71.  Ala.  —  Cook  V.  Atkins,  173  Ala. 
363,  56  So.  224;  Ransom  v.  Brown,  63 
Tex.  188.  But  see  Waddell  v.  Carlock, 
41  Ark.  523. 


64.  U.  S.  —  Cordova  v.  Hood,  17 
Wall.  1,  21  L.  ed.  587.  Ark.  — Lay  v. 
Gaines,  130  Ark.  167,  196  S.  W.  919; 
Wilson  f.  Shocklee,  94  Ark.  301,  126 
S.  W.  832;  Harris  v.  Hanks,  25  Ark. 
510.  Cal.  —  Walker  f.  Sedgwick,  8  Cal. 
398.  111.  —  Robinson  v.  Appleton,  124 
111.  276,  15  N.  E.  761;  Carpenter  V. 
Mitchell,  54  111.  126.  Ind.  —  Huffman  v. 
Cauble,  86  Ind.  591.  N.  D.  — Roby  f. 
Bismarck  Nat.  Bank,  4  N.  D.  156,  59 
N.  W.  719,  50  Am.  St.  Rep.  633.  Ore. 
Gee  r.  McMillan,  14  Ore.  268,  273,  12 
Pac.  417,  58  Am.  Rep.  315.  R.  I.— Ar- 
nold V.  Carpenter,  16  R.  I.  560,  18  Atl. 
174,  5  L.  R.  A.  357.  Tenn.  —  Hines  f. 
Perkins,  2  Heisk.  395.  Tex.  —  Ransom 
V.   Brown,    63    Tex.    188. 

65.  Ransom   r.  Brown,   63   Tex.   188. 

66.  Ark.  —  Linthicum  r.  Tapscott, 
28  Ark.  2h7.  Cal.  —  Sparks  v.  Hess,  15 
Cal.  1*^(".  Tenn.  —  Green  v.  Demoss,  10 
Humph.  371. 

67.  Sparks  v.  Hess,  15  Cal.  186,  194; 
Sharp  V.  Flv,  9  Baxt.   (Tenn.)   4. 

68.  Fitzell  v.  Leaky,  72  Cal.  477,  484, 
14  Pae.  198;  Sparks  v.  Hess,  15  Cal. 
186;  Robinson  v.  Owens,  103  Tenn.  91, 
52  S.  W.  870;  Fain  v.  Inman,  6  Heisk. 
(Tenn.)   5,  12,  19  Am.  Rep.  577. 

69.  Ala.  —  Kyle  v.  Bellenger,  79  Ala. 
516.  Cal.  —  Sparks  v.  Hess,  15  Cal.  186, 
194;  Walker  v.  Sedgwick,  8  Cal.  398. 
N.  b  — Robv  r.  Bismarck  Nat.  Bank, 
4  N.  D.  156,'59  N.  W.  719,  50  Am.  St. 
Rep.  633.  Tenn.  —  Hines  v.  Perkins,  2 
Heisk.  395. 

[a]  Nature  of  Proceeding.  —  When 
the  title  is  in  the  vendor,  the  proceed- 


72.  Avery  v.  Clark,  87  Cal.  619,  625, 
25  Pae.  919,  22  Am.  St.  Rep.  272. 

73.  Gessner  v.  Palmateer,  89  Cal.  89, 
24  Pac.  608,  26  Pac.  789,  13  L.  R.  A. 
187.  See  Beard  v.  Payne  (Ind.  App.), 
115  N.  E.  782. 

[a]  Yet  it  is  not  accurate  to  say  that 
a  vendor's  lien  is  an  equitable  mort- 
gage, for  it  is  merely  treated  as_  a 
mortgage  and  enforced  as  such.  Prid- 
dv  li.  Smith,  106  Ark.  79,  152  S.  W. 
1028,  44  L.  R.  A.  (N.  S.)   285. 

74.  See  Longmaid  v.  Coulter,  123 
Cal.  208,  213,  55  Pac.  791,  quoting 
Pomerov,  Eq.  Juris.  §1260;  Miller  f. 
Albright,  60  Ohio  St.  48,  53  N.  E.  490, 
holding  the  vendor's  estate  in  such 
ease  cannot  properly  be  called  a  lien. 

75.  Gaston  v.   White,   46  Mo.  486. 

76.  Gaston  r.  White,  46  Mo.  486. 
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vendee's  equity."  In  this  latter  class  of  cases,  the  relation  of  the  par- 
ties is  substantially  that  of  mortgagor  and  mortgagee,^^  but  it  has  been 
held  the  lien  of  a  vendor  retaining  the  legal  title  is  something  stronger 
than  a  mortgage.^^ 

fhough  often  confused,  the  different  kinds  of  liens  should  not  be  con- 
founded,^" as  there  is  little  similarity  between  them  beyond  the  identity 
of  name,^^  and  the  rights  and  remedies  of  the  parties  when  enforcing 
the  different  liens  differ  soraewhat.^- 

2.  How  Lien  Is  Enforced.  —  A  vendor's  lien  can  only  be  enforced 
in  a  suit  brought  for  that  purpose.^^  This  suit  may  be  by  bill  to  fore- 
close,^* or  in  a  proper  case  by  bill  for  specific  performance.^^  The  for- 
mer only  is  discussed  in  this  title.  Statutes  in  some  states  provide  for 
and.  regulate  proceedings  to  enforce  the  lien.^® 

3.  Nature  of  Remedy.  —  A  suit  to  foreclose  a  vendor's  lien  is  an 


77.  Gaston  v.  White,  46  Mo.  486. 

78.  111.  —  Eobinson  v.  Appleton,  124 
111.  276,  284,  15  N.  E.  761;  Carpenter 
V.  Mitchell,  54  111.  126,  it  approximates 
a  mortgage.  Ind.  —  Amory  r.  Eeilly, 
9  Ind.  490;  Beard  v.  Payne  (Ind. 
App.),  115  N.  E.  782.  Md.  — Magruder 
V.  Peter,  11  Gill  &  J.  217,  229.  Tenn. 
Cleveland  v.  Martin,  2  Head  128;  Hines 
V.  Perkins,  2  Heisk.  395;  Green  V.  De- 
moss,  10  Humph.  371. 

[a]  But  the  two  relations  cannot  "be 
confounded  although  many  incidents  of 
the  relation  of  mortgagor  and  mort- 
gagee apply  to  that  of  vendor  and 
vendee.  Micou  v.  Ashurst,  55  Ala.  607, 
616. 

[b]  The  limitation  as  to  the  time 
of  the  sale  under  a  mortgage  does  not 
apply  to  a  foreclosure  of  the  vendor's 
lien.  Jones  v.  Bowling,  117  Mich.  288, 
75  N.  W.  611. 

79.  Gessner  v.  Palmateer,  89  Cal. 
89,  24  Pac.  608,  26  Pac.  789,  13  L.  K.  A. 
187;  Sparks  i:  Hess,  15  Cal.  186; 
Stevens  v.  Chadwick,  10  Kan.  406,  15 
Am.  Eep.  340. 

80.  Sheltpn  v.  Jones,  4  Wash.  692, 
30  Pac.  1061. 

81.  Stevens  v.  Chadwick,  10  Kan. 
406,  15  Am.  Rep.  340.  See  also  Moore 
f.  Anders,  14  Ark.  628,  60  Am.  Dec.  551. 
But  compare  Priddy  v.  Smith,  106  Ark. 
79,  152  S.  W.  1028,  44  L.  E.  A.  (N.  S.) 
285,  holding  the  fact  that  the  deed 
contains  a  recital  of  the  vendor's  lien 
does  not  change  the  nature  of  the  lien 
nor  add  anything  save  assignability. 

82.  Eansom   r.  Brown,  63   Tex.   188, 
[a]     The  differences  will  be  noted  in 
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the  discussion  of  the  various  steps  to 
be  taken  in  the  enforcement  of  the 
liens.     See     infra,  this  section. 

83.  Cal.  —  Longmaid  t".  Coulter,  123 
Cal.  208,  55  Pac.  791;  Fitzell  v.  Leaky, 
72  Cal.  477,  484,  14  Pac.  198;  Williams 
V.  Young,  17  Cal.  403.  Mich.  —  Con- 
verse i:  Blumrich,  14  Mich.  109,  90  Am. 
Dec.  230.  Wyo.  —  Baldwin  v.  McDon- 
ald, 24   Wyo.  108,  156  Pac.  27,  35. 

[a]  Whether  time  is  or  is  not  of  the 
essence  of  the  contract  the  suit  will 
lie.     Mullin  v.   Bloomer,   11   Iowa  360. 

84.  Ala.  — Mutual  Building  &  L. 
Assn.  V.  Wyeth,  105  Ala.  639,  17  So. 
45.  Mo. —  Gaston  v.  White,  46  Mo. 
486.  Tenn.  —  Howard  r.  Moore,  4 
Sneed  317.  W.  Va.  —  Glenn  v.  Black- 
ford, 23  W.  Va.  182. 

85.  Eobinson  v.  Appleton,  124  111. 
276,  284,  15  N.  E.  761.  See  the  title, 
' '  Specific  Performance. ' ' 

[a]  On  a  bill  by  a  vendor  for  spe- 
cific performance  of  the  contract  of 
sale,  equity  will  take  jurisdiction  of 
the  whole  controversy,  decree  the  pay- 
ment of  the  purchase  money  and  en- 
force "the  vendor's  lien  for  its  payment 
thereby  preventing  a  multiplicity  of 
suits.  Eobinson  r.  Appleton,  124  111. 
276,  284,  15  N.  E.  761. 

86.  See    the    statutes. 

[a]  In  Georgia,  upon  failure  of  the 
purchaser  to  pay  the  notes  as  they 
mature,  the  vendor  may  sue  on  them  to 
judgment,  file  and  record  a  deed  to  the 
premises,  and  then  levy  upon  and  sell 
the  property  as  other  property  of  the 
defendant.  Ga.  Civ.  Code,  1910,  §  6037; 
Couch  V.  Crane,  142  Ga.  22,  82  S.  E. 
459. 


VENDOR  AND  PUBCEASER 


717 


equitable  action,®^  and  is  a  proceeding  in  rem,  ^*  except  when  a  personal 
decree  is  authorized  and  is  sought.^^  An  action  by  a  vendor  who  has 
retained  the  title  to  the  land  is  analogous  to  a  proceeding  for  the  fore- 
closure of  a  mortgage,^°  and  in  some  respects  similar  to  an  action  for 
specific  performance.^^ 

4.  Conditions  Precedent.  —  a.  Exhaustion  of  Legal  Remedy.  —  Ac- 
cording to  the  weight  of  authority,  a  vendor  may  sue  in  equity  to  enforce 
his  lien,  express  or  implied,  without  first  exhausting  his  legal  remedy .^^ 


87.  Tucker  v.  Adams,  52  Ala.  254; 
Wells  V.  Francis,  7  Colo.  396,  414,  4  Pac. 
49. 

88.  U.  S.  —  Oswald  f.  Kampmann, 
28  Fed.  36.  Ala.  — Tedder  v.  Steele, 
70  Ala.  347.  Ind.  — Whetstone  v. 
Baker,  140  Ind.  213,  39  X.  E.  868.  Va. 
Smith  f.  Henkel,  81  Va.   524,  530. 

See  generally  the  title  "Proceedinga 
in  Rem." 

89.  Hooper  v.  Armstrong,  69  Ala. 
343,  holding  the  suit  strictly  in  per- 
sonam for  the  enforcement  of  a  debt 
to  which  the  lien  is  an  incident  and  the 
decree  rendered  binds  only  the  parties 
and  privies. 

See  infra,  I,  B,  15,  a,  (IV). 

90.  Ala.  —  Mutual  Building  &  L. 
Assn.  V.  Wyeth,  105  Ala.  639,  17  So. 
45;  Chapman  f.  Lee,  64  Ala.  483.  Ark. 
See  Priddv  v.  Smith,  106  Ark.  79,  152 
S.  W.  1028,  44  L.  E.  A.  (N.  S.)  285. 
CJolo.  —  Wells  V.   Francis,   7    Colo.    396, 

415,  4  Pac.  49.  HI.  —  Gordon  r.  John- 
son, 186  111.  18,  29,  57  X.  E.  790.  la. 
Boynton  v.  Salinger,  147  Iowa  537,  126 
N.  W.  369;  Poweshiek  Co.  v.  Dennison, 
36  Iowa  244.  See  also  Mullin  v.  Bloom- 
er, 11  Iowa  360,  366.  Ind.  —  Amory  v. 
Reillv,  9  Ind.  490. 

91.  Wells    r.    Francis,    7    Colo.    396, 

416,  4  Pac.  49. 

[a]  Both  actions  grow  out  of  the 
contract  of  purchase  and  directly  affect 
the  same  principal  parties;  the  object 
of  one  is  to  compel  the  performance 
of  a  contract,  that  of  the  other  to 
secure  a  judicial  declaration  of  a  lien 
upon  the  property  for  the  purchase 
money  payable  under  the  contract. 
Both  are  equitable.  Wells  v.  Francis, 
7  Colo.  396,  416,  4  Pac.  49. 

[b]  But,  unlike  specific  performance, 
the  enforcement  of  the  lien  is  a  mat- 
ter of  right.  Smith  v.  Henkel,  81  Va. 
524. 

92.  Ala.  —  Kvle  r.  Bellenger,  79  Ala. 
516;  Halev  r.  Bennett,  5  Port.  452.  Ark. 
Mayes  f.' Hendry,  33  Ark.  240.  Cal. 
Burgess  v.  Fairbanks,  83   Cal.   215,  23 


Pac.  292,  17  Am.  St.  Rep.  230;  Sparks 
r.  Hess,  15  Cal.  186.  Kan.  —  Smith  v. 
Rowland,  13  Kan.  245.  Ky.  —  Richard- 
son V.  Baker,  5  J.  J.  Marsh,  323.  Md. 
1  Pub.  Gen.  Laws  1904,  p.  444,  §208. 
But  see  Eyler  v.  Crabbs,  2  Md.  137,  56 
Am.  Dec,  711;  Richardson  r.  Stillinger, 
12  Gill  &  J.  477;  Pratt  v.  Vanwick's 
Esrs.,  6  Gill  &  J.  495,  decided  before 
the  statute.  Miss.  —  Stratton  v.  Gold, 
40  Miss.  778;  Payne  v.  Harrell,  40 
MibS.  408.  Mo.  — Pratt  v.  Clark,  57 
Mo.  189.  N.  J.  —  Graves  v.  Coutant, 
31  N.  J.  Eq.  763.  N.  Y.  — Dubois  v. 
Hull,  43  Barb.  26.  Tenn.  — High  v. 
Batte,  10  Yerg.  186;  Murrell  v.  Wat- 
son, 1  Tenn.  Ch.  342.  Va.  —  Avres  v. 
Robins,   30    Gratt.    (71    Va.)    105. 

Contra.   Ford    v.   Smith,   1   Mc Arthur 
(D.  C.)  592. 

[a]  In  Indiana,  whatever  may  have 
been  the  proper  mode  of  proceeding 
under  the  old  practice,  the  vendor  of 
laud  having  an  equitable  lien  thereon 
for  the  purchase  money,  may  under  the 
modern  practice,  seek  his  legal  remedy 
together  with  the  enforcement  of  his 
lien  in  one  action.  But  the  vendor's 
lien  on  land  for  unpaid  purchase 
money  is  not  an  original  and  absolute 
charge  on  the  land,  but  only  an  equit- 
able right  to  resort  to  it  if  there  is 
not  sufficient  personal  assets.  It  is  not 
an  equitable  estate  in  land  but  a  right 
to  have  a  lien  established  by  decree  of 
court  in  the  particular  case.  If  the 
complaint  do  not  allege  and  the  evi- 
dence show  that  the  vendee  has  no 
other  property  subject  to  execution,  the 
judgment  should  not  direct  the  sale  of 
the  land  in  the  first  instance  but  should 
be  for  the  amount  of  the  debt  estab- 
lished with  a  proper  entry  that  it  is 
for  purchase  money,  and  that  the  land 
is  subject  to  execution  to  satisfy  the 
same  in  the  event  that  other  property 
of  the  vendee  subject  to  execution  can- 
not be  found.  Nutter  v.  Fouch,  86  Ind. 
,451;     Overly  v.  Tipton,  68  Ind.  410. 
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b.  Notice  of  Forfeiture,  etc.  —  Neither  a  notice  of  forfeiture  of  the 
contract,®^  nor  of  intention  to  exercise  the  option  to  declare  all  future 
payments  due,^'*  is  a  prerequisite  to  suit  to  foreclose  a  vendor's  lien. 

c.  Tender  of  Deed.  —  Whether  a  performance  by  the  vendor  is  a 
condition  precedent  to  the  suit  depends  upon  the  meaning  and  intention 
of  the  parties  as  expressed  in  the  writing.^^  If  the  covenants  to  convey 
and  to  pay  are  independent,  it  is  clear  a  tender  of  a  deed  is  not  a  con- 
dition precedent  to  the  suit.^^    But  the  authorities  are  not  agreed  as  to 

^the  necessity  of  a  tender  when  the  covenants  are  mutual  and  dependent. 
Many  of  them  hold  that  a  tender  is  not  necessary  in  such  case,*''  since 
the  costs  in  equity  are  in  the  discretion  of  the  court,  and  such  relief  can 
be  granted  as  the  plaintiff  shows  himself  entitled  to,  upon  such  condi- 
tions as  to  subject  matter  and  costs  as  shall  fully  protect  the  defendant.®^ 
On  the  other  hand,  some  authorities  hold  that  a  tender  of  a  deed  or 
offer  of  performance  is  a  necessary  condition  precedent,**  unless 
excused.^ 

d.  Demmid  for  Payment.  —  A  previous  demand  for  payment  of  the 
purchase  money  is  not  necessary,^  except  when  the  purchase  money  is 


93.  Clifton  Land  Co.  v.  Davenport, 
130  Iowa  94,  106  N.  W.  365,  since  the 
action  is  based  upon  the  continuing 
validity   of   the    contract. 

94.  Ames  v.  Milam,  53  Okla.  739, 
157  Pac.  941.  See  also  Loud  v.  Pomona 
is  essential,  a  failure  to  give  it  would 
only  affect  costs. 

95.  Broughton  v.  Mitchell,  64  Ala. 
210. 

96.  Ames  v.  Milan,  53  Okla.  739, 
157  Pac.  941.  See  also  Loud  i'.  Pomona 
Land  &  Water  Co.,  153  U.  S.  564,  14 
Sup.  Ct.  928,  38  L.  ed.  822. 

97.  Ark.  —  Anderson  v.  Mills,  28 
Ark.  175.  -Contra,  Welch  v.  Hicks,  27 
Ark.  292;  Wakefield  f.  Johnson,  26 
Ark.  506.  la.  —  Boynton  v.  Salinger, 
147  Iowa  537,  126  N.  W.  369;  Steven- 
son V.  Polk,  71  Iowa  278,  32  N.  W. 
340;  Winton  v.  Sherman,  20  Iowa  295. 
Neb.  —  Harrington  v.  Birdsall,  38  Neb. 
176,  56  N.  W.  961.  N.  Y.  — Treeson 
V.  Bissell,  63  N.  Y.  168,  distinguished 
in  Thomson  v.  Smith,  63  N,  Y.  301; 
Troast  v.  Anjou,  172  N.  Y.  Supp.  383. 
Ore.  —  Lyons  V.  Chaffee,  79  Ore.  485, 
154  Pac.  688;  Vance  v.  Blakeley  62 
Ore.  326,  123  Pac.  390;  Security  Sav. 
&  Trust  Co.  f.  Mackenzie,  33  Ore.  209, 
52  Pac.  1046.  Teirn.  —  Johnson  v. 
Kurtz,  97  Tenn.  503,  37  S.  W.  222. 
Wash.  —  Taylor  v.  Interstate  Inv.  Co., 
75    Wash.  490,  135  Pac.   240. 

98.  Winton  v.  Sherman,  20  Iowa  295. 
[a]      The  failure  to  make  a  tender 

only  affects  the  question  of  costs.    Har- 
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rington  v.  Birdsall,  38  Neb.  176,  56  N. 
W.  961;  Freeson  v.  Bissell,  63  N.  Y. 
168. 

99.  Ala.  —  Broughton  v.  Mitchell, 
64  Ala.  210,  223;  Dennis  V.  Williams, 
40  Ala.  633.  Ind.  —  Cole  v.  Wright,  50 
Ind.  296.  Miss.  —  Kimbrough  V.  Curtis, 
50  Miss.  117;  Klvce  f.  Broyles,  37  Miss. 
524;  N.  Y.  — liunt  v.  Lake,  48  Misc. 
570,  97  N.  Y.  Supp.  298. 

[a]  A  mere  allegation  in  the  bill  of 
an  offer  and  readiness  to  make  a  deed 
is  insufficient.  Kimbrough  V.  Curtis,  50 
Miss.  117. 

1.  McLendon  v.  Hamblin,  34  Ala. 
86;  Ehrhart  v.  Mahony,  170  Cal.  148, 
148  Pac.  934;  Ocean  Shore  Dev.  Co.  v. 
Hammond  (Cal.  App.),  175  Pac.  706. 
See  generally  the  titles,  "Tender;" 
•'Suits  and  Actions." 

2.  Ark.  —  Anderson  v.  Mills,  28  Ark. 
175;  McGehee  v.  Blackwell,  28  Ark. 
27.  CaL  —  Gallagher  v.  Mars,  50  Cal. 
23.  Ind.  —  Olvev  v.  Jackson,  106  Ind. 
286,  4  N.  E.  149. 

[a]  When  the  vendee  agrees  to  pay 
the  purchase  price  on  demand,  a  prev- 
ious demand  is  not  essential  as  the 
bringing  of  the  suit  is  a  sufficient  de- 
mand.   Gallagher  f.   Mars,   50   Cal.   23. 

[b]  Although  the  note  be  made  pay- 
able at  a  particular  place,  a  demand  at 
that  place  is  not  a  prerequisite  to  the 
suit,  but  the  defendant  may  set  up  the 
failure  to  make  a  demand  as  a  defense 
if  he  has  sustained  injury  thereby.  Hol- 
liday  v.  Logan,  134  La.  427,  64  So.  277. 
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navable  within  a  reasonable  time.^  „        ,  j     >    r     „ 

^5  Jurisdiction. -Jurisdiction  of  suits  to  foreclose  vendor  s  hens 
is  in  equty*  Courts  of  law,^  justice's  courts,^  and  probate  courts^ 
have  no  jurisdiction,  unless  conferred  by  statute.^  The  general  princi- 
ples as  to  jurisdiction  elsewhere  treated  are  applied  to  this  class  o 
ess'  No  preliminary  seizure  of  the  land  is  necessary  to  give  the  court 
jurisdiction^as  against  nonresidents-  But  a  court  cannot  foreclose  a 
vpndor's  lien  upon  lands  in  another  state. 

6  Venue. -Pursuant  to  the  general  rules  elsewhere  d.seussed" 
under  some  statutes,  the  venue  of  suits  to  foreclose  vendors  liens  is  in 
tte  county  in  which  the  land  is  located."    Thus  such  actions  have  been 


3.  Cordova  Coal  Co.  v.  Long,  91  Ala.  i 
538,  8  So.  765. 

4.  Ala.  —  Terry  v.  Keaton,  58  Ala. 
667*  Cal.  — Sparks  v.  Hess,  15  Cal. 
186  Ind.  —  Hassler  v.  Hef ele,  151  Ind. 
391,  50  N.  E.  361.  la.  — Scott  f-  Sim- 
eral,  9  Iowa  388.  Ky.  — Tapp's  Admr. 
V.  Poindexter,  128  S.  W.  594;  Land- 
rum  V.  Wells,  122  S.  W.  213;  McKee  v. 
Beall,  3  Litt.  190.  MicH. -Walker J. 
Casgi'ain,  101  Mich.  604,  60  N.  W.  291. 
N  J  —Hubbard's  Admr.  v.  Clark,  (JN. 
J*Eq),  7  Atl.  26.  Tenii.  —  M alone  v. 
Dean,  9  Lea  336,  342.  Tex.  -  Hargrave 
V.  Simpson,  25  Tex.  396;  Lane  t^  How- 
ard "''  lex.  7.  Va.  — Ayres  v.  Robins, 
30  GrR-tt.  (71  Va.)  105.  W.  Va.— Moore 
V.  Smith,  26  W.  Va.  379. 

[a]  in  District  Court.  —  Brophy^^ 
Kelly,  211  Fed.  22,  128  C.  C.  A.  382 
(under  Texas  practice);  Hargrave  v. 
Simpson,  25  Tex.  396;  Curran  f.  Texas 
Land  &  M.  Co.,  24  Tex.  Civ.  App.  499, 
60   S.  W.  466. 

[bl  Court  of  common  pleas  has 
iurisdiction,  as  title  is  not  involved. 
Jemison  f.   vValsh,  30  Ind    167. 

5  Avres  v.  Eobins,  30  Gratt.  (71 
Va.)  105.  See  Whittington  v.  Simmons, 
32  Ark.  377.  ^^^      _ 

6  See  17  Stand.^d  Proc.  949.  Com- 
pare Guarantee  Trust  &  B.  Co.  ^^  Amer- 
ican Nat.  Bank,  15  Ga.  App.  7/8  84 
S   E    "^"^    and  17  Standard  Proc.  751. 

■7  '  Eoss  r.  Julian,  70  Mo.  209.  See 
generally   21    Standard  Proc.   647. 

8.     See   the   statutes. 

fal  A  statute  conferring  jurisdiction 
to  hear  all  suits  against  executors  or 
administrators,  etc.,  does  not  confer 
iurisdiction  of  vendor's  lien  suits  as  the 
heirs  are  indispensable  parties.  Ross  v. 
Julian,  70  Mo.  209. 

9      See  the  title   "Jurisdiction. 

l"al  Jurisdictional  Amount.— Where 
the  cases  over  which  a  court  of  equity 


has  jurisdiction  are  limited  by  statute 
to  those  involving  over  fifty  dollars, 
the  fact  that  liens  for  less  than  that 
amount  could  not  be  enforced  elsewhere 
does  not  give  the  court  jurisdiction  re- 
gardless of  the  statute.  Malone  v.  Dean, 
9  Lea  (Tenn.)  336.  But  see  apparently 
contra,  Hargrave  v.  Simpson,  25  Tex. 
396.  See  generally  17  Standard  Proc. 
835,  887.  . 

[b]  The  suit  does  not  involve  or  af- 
fect title  to  land  within  the  meaning 
of  a  statute  relating  to  jurisdiction. 
Guarantee  Trust  &  B.  Co.  v.  American 
Nat.  Bank,  15  Ga.  App.  778,  84  S.  E. 
222.  See  17  Standard  Proc.  751.  But 
see  18  Standard  Proc.  946,  949. 

[c]  The  courts  of  the  United  States 
enforce  vendor's  liens  if  in  harmony 
with  the  jurisprudence  of  the  state  in 
which  the  action  is  brought.  Fisher  v. 
Shropshire,  147  U.  S.  133,  139,  13  Sup. 
Ct.  201,  37  L.  ed.  109.  See  generally 
the  title   "United  States  Courts." 

10.  Roller  v.  Holly,  176  U.  S.  398, 
405,  20  Sup.  Ct.  410,  44  L.  ed.  520; 
Brophy  v.  Kelly,  211  Fed.  22,  128  C.  C. 
A.  382;  Kyle  v.  Philips,  6  Baxt  (Tenn.) 
43.     See  17  Standard  Proc.  685. 

[a]  The  cases  in  which  a  seizure  or 
its  equivalent,  an  attachment  or  execu- 
tion upon  the  property  is  necessary  are 
those  in  which  a  general  creditor  seeks 
to  establish  and  foreclose  a  lien  there- 
by acquired.  This  does  not  apply  to 
suits  to  foreclose  a  mortgage  or  other 
lien  on  the  property.  Roller  v.  Holly, 
176  U.  S.  398,  405,  20  Sup.  Ct.  410,  44 
L    ed    0^0 

'll.  ■  Dkkson  V.  Loehr,  126  Wis  641, 
106  N.  W.  793,  4  L.  R.  A.  (N.  S.)  98b. 
See  17  Standard  Proc.  776,  780,  et  seq. 

12.  See  the  title,  "Venue." 

13.  See  the  statutes  and  Cal.— 
Southern  Pac.  R.  Co.  v.  Fixlej,  103  Cal. 
118   37  Pac.  194;    Urton  v.  Woolsey,  87 
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held  to  be  embraced  within  statutes  prescribing  the  venue  of  actions 
for  the  recovery  of  an  estate  or  interest  in  real  property/*  or  affecting 
title  to  real  property,^^  Under  other  statutes,  the  suit  may  be  brought 
in  the  county  of  the  defendant's  residenee,^'^  or  it  may  be  brought  in 
either  county  at  the  plaintiff's  election.^^ 

7.  Parties.  —  a.  WJio  May  Bring  the  Suit.  —  A  bill  to  enforce  a 
vendor's  lien  should  be  brought  in  the  name  of  the  beneficial  party,  or 
of  the  real  party  in  interest.^^  It  should  not  be  brought  in  the  name 
of  one  party  for  the  use  of  another,^^  unless  authorized  by  statute,^" 
although  a  trustee  of  an  express  trust  may  enforce  a  lien  on  property 
sold  by  him.-^ 

The  right  to  enforce  a  vendor's  lien  is  not  confined  to  the  vendor,^^ 
unless  statute  so  provides,^''  Accordingly  it  may  be  enforced  by  a  third 
person  to  whom  the  purchase  money  or  some  part  thereof  is  made  pay- 
able,-* or  by  a  creditor  of  the  vendor  whose  debt  enters  into  the  consider- 


Cal.  38,  25  Pac.  154.  Ind.  — Mackey  v. 
Craig,  144  Ind.  203,  43  N.  E.  6.  la. 
Johns  V.  Orcutt,  9  Iowa  350.  Ky. — New 
South  Brew.  &  Ice  Co.  v.  Shuck,  20  Ky. 
L.  Eep.  2005,  50  S.  W.  681.  See  Til- 
ford  V.  Dotson,  106  Ky.  755,  51  S.  W. 
583,  as  to  standing  trees  constructively 
severed.  N.  O.  —  Connor  v.  Dillard, 
129  K  C.  50,  39  S.  E.  641.  Okla.— Ames 
V.  Milam,  53  Okla.  739,  157  Pac.  941; 
Newcomer  v.  Sheppard,  51  Okla.  335, 
152  Pac.  66;  Whitehead  v.  Jefferson, 
51  Okla.  42,  151  Pac.  681.  Tex.— Joiner 
V.  Perkins,  59  Tex.  300;  Capps  v.  Ed- 
wards (Tex.  Civ.  App.),  180  S.  W.  137; 
Connellee  v.  Eastland  (Tex.  Civ.  App.). 
31  S.  W.  552. 

[a]  Judgment  Obtained  Elsewhere 
Not  Void.  —  But  a  judgment  obtained 
in  another  county  in  a  court  having 
general  jurisdiction  over  lien  suits  is 
not  void.  Brophy  v.  Kelly,  211  Fed. 
22,  128  C.  C.  A.  382. 

14.  Mackey  v.  Craig,  144  Ind.  203, 
43  N.  E.  6  (the  Indiana  statute  does 
not  specifically  mention  liens  on  real 
property  other  than  mortgages);  Hol- 
comb  V.  Williams  (Tex.  Civ.  App.).  194 
S.  W.  631.  ^^^' 

15.  Hannibal  &  St.  J.  E.  Co.  v.  Ma- 
honey,    42   Mo.    467. 

Compare,  Guarantee  Trust  &  B.  Co. 
V.  American  Nat.  Bank,  15  Ga.  App 
778,    84    S.    E.    222. 

16.  Milner  r.  Ramsey,  48  Ala.  287; 
Morgan  v.  Argard,  148  Ga.  123,  95  s'. 
E.    986. 

17.  Hays  V.  Stone,  36  Tex.  181; 
Connellee  v.  Eastland  (Tex.  Civ.  Apb  ) 
31  S.   W.  552. 

18.  Gordon   v.  Johnson,  186  111.  18, 
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29,  57   N.  E.   790.      See   generally   the 
title  "Parties." 

19.  Plowman  v.  Riddle,  14  Ala.  169, 
48  Am.  Dec.  92;  Gordon  f.  Johnson, 
186  111.  18,  29,  o7  N.  E.   790. 

20.  See  the  statutes. 

[a]  Under  a  statute  providing  that 
when  the  legal  title  to  a  claim  enforce- 
able in  equity  is  in  one  person  and  the 
beneficial  equitable  title  is  in  another, 
the  latter  may  sue  in  the  name  of  the 
former  or  in  his  own  name,  a  prior 
judgment  creditor  of  the  vendor  may 
sue  in  the  latter 's  name.  National  Ex- 
change Bank  v.  Preston,  97  Va.  222, 
33   S.  E.   546. 

21.  Turkes  v.  Reis,  14  Abb.  N.  C. 
(N.  Y.)  26. 

22.  Edwards  v.  Edwards,  24  Ohio  St. 
402,  411. 

23.  See  the  statutes  and  Bray  v. 
Booker,  6  N.  D.  526,  72  N.  W.  933. 

24.  Ala.  —  Woodall  v.  Kelly,  85  Ala. 
368,  5  So.  164,  7  Am.  St.  Rep.  57.  Colo. 
Francis  v.  Wells,  2  Colo.  660,  implied 
lien.  Ga.  —  Mitchell  r.  Butt,  45  Ga. 
162,  implied  lien.  Ind.  —  Bryson  v. 
Collmer,  33  Ind.  App.  494,  71  N.  E. 
229.  Tenn.  —  Jones  v.  Wolfe,  42  S.  W. 
216;  Zwingle  v.  Wilkinson,  94  Tenn. 
246,  28  S.  W.  1096;  Hamilton  v.  Gil- 
bert, 2  Heisk.   680,  implied  lien. 

[a]  A  creditor  to  whom  the  notes 
are  made  payable  mav  enforce  the  lien. 
Ala.  — Woodall  v.  Kelly,  85  Ala.  368, 
5  So.  164,  7  Am.  St.  Rep.  57;  Linn  v. 
Bass,  84  Ala.  281,  4  So.  867.  Ind. 
Nichols  V.  Glover,  41  Ind.  24.  Miss. 
Louisiana  Nat.  Bank  v.  Knapp,  61 
Miss.  485.  Mo.  —  West  Plains  Bank  v. 
Edwards,  84  Mo.  App.  462.     Tex.  —  Ir- 
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ation  which  passes  between  the  vendor  and  vendee,^^  as  well  as  by  the 
assignee  of  a  note  for  the  purchase  money,^^  or  by  the  vendor's  repre- 
sentative.2^  And  it  has  been  held  that  a  judgment  creditor  of  the  ven- 
dor having  an  equitable  right  to  have  the  claim  due  from  the  purchaser 
subjected  to  the  payment  of  his  judgment  is  a  proper  party  plaintiff.-^ 
When  the  land  is  sold  by  the  state,  the  action  may  be  brought  in  the 
name  of  the  state  on  relation  of  the  state  auditor.^^ 

b.  Against  Whoin  the  Lien  May  Be  Enforced.  —  The  lien  of  a  vendor 
may  be  enforced  against  the  vendee,^*^  his  heirs,^^  devisees,^^  and  other 
immediate  successors  in  interest.^'^  The  implied  lien  may  be  enforced 
against  subsequent  purchasers  from  the  vendee  with  notice,^*  but  not 
against  innocent  purchasers  for  value.^^  But  the  lien  arising  when  the 
vendor  retains  the  legal  title  to  the  property, ^^  or  when  the  conveyance 


vin  V.  Garner,  50  Tex.  48.  W.  Va. 
James  v.  Burbridge,  33  "W.  Va.  272,  10 
S.  E.  396. 

25.  Zeiser  v.  Cohn,  207  N.  Y.  407, 
101  N.  E.  184,  Ann.  Cas.  1914C,  493,  47 
L.  R.  A.  (N.  S.)  186.  But  see  Bray  V. 
Booker,  6  N.  D.  o26,  72  N.  W.  933, 
where  the  statute  confines  the  lien  to 
the   vendor. 

[a]  Thus  when  the  purchaser  as  part 
consideration  agrees  to  pay  a  debt  of 
the  vendor,  the  creditor  may  enforce 
the  lien.  TJ.  S.  —  Blackmore  v.  Parkes, 
81  Fed.  899,  26  C.  C.  A.  670.  Ala.— See 
Zirkle  r.  Hendon,  180  Ala.  209,  60  So. 
834.  Ga.  —  Morgan  t.  Argard,  148  Ga. 
123,  93  S.  E.  986.  Ky.  — Ponder  v. 
Boaz,  23  Kv.  L.  Rep.  2429,  67  S.  W. 
833.  N.  Y.  —  Zeiser  f.  Cohn,  207  N.  Y. 
407,  101  N.  E.  184,  Ann.  Cas.  1914C, 
493,  47  L.  R.  A.  (N.  S.)  186.  Tex. 
Wingate  v.  People's  Building  &  L. 
Assn.,  15  Tex.  Civ.  App.  416,  39  S.  W. 
999;  See  also  Fontaine  f.  Nuse,  38  Tex. 
Civ.  App.  358,  85  S.  W.  852.  Va.— Van- 
meters'  Exr.  V.  Vanmeter,  3  Gratt.  (44 
Va.)  148.  See  also  20  Standard  Proc. 
921,  922. 

Where  notes  are  payable  to  the  cred- 
itor, see  supra,  this  section. 

26.  See  infra,  I,  B,  7,  c,  (XIII). 

27.  See  infra,  I,  B,  7,  (XIV),  (A). 

28.  Ball  V.  Phenicie,  94  Mich.  355,  53 
N.  W,  1114;  Edwards  v.  Edwards,  24 
Ohio  St.  402;  Sutton  v.  Kautsman,  6 
Ohio  Dee.  (Reprint)  910,  8  Am.  Law 
Eee.  657. 

29.  McCaslin  v.  State  ex  rel.  Evans, 
44  Ind.   151,   182. 

30.  Ala.  —  Napier  v.  Jones,  47  Ala. 
90.  Ark.  —  Linthicum  f.  Tapscott,  28 
Ark.  267.  Ohio.  —  Hunter  v.  Hunter, 
7  Ohio  Dec.  (Reprint)  79.    Tenn. — Rob- 


inson V.  Owens,  103  Tenn.  91,  52  S.  W. 
870. 

31.  Cal.  —  Burt  V.  Wilson,  28  Cal. 
632,  87  Am.  Dec.  142.  Ind.— Borror  v. 
Carrier,  34  Ind.  App.  353,  73  X.  E.  123. 
Tenn.  —  Eskridge  v.  McClure,  2  Yerg. 
84. 

32.  Bryson  v.  Collmer,  33  Ind.  App. 
494,  71   N.  E.   229. 

33.  Bryson  r.  Collmer,  33  Ind.  App. 
494,  71  N.  E.  229. 

34.  Ala.  —  Napier  v.  Jones,  47  Ala. 
90;  Foster  v.  Trustees  of  Athenaeum, 
3  Ala.  302.  Ark.  —  Stephens  v.  Shan- 
non, 43  Ark.  464;  Burr  v.  Robinson,  25 
Ark.  277;  Moore  v.  Anders,  14  Ark. 
628,  60  Am.  Dec.  551.  Cal.  — Pell  v. 
McElroy,  36  Cal.  268.  Ind. —  Beard  t: 
Payne  (Ind.  App.),  115  N.  E.  782;  Bor- 
ror t\  Carrier,  34  Ind.  App.  353,  73  N, 
E.  123;  Bryson  v.  Collmer,  33  Ind.  App. 
494,  71  N.  E.  229.  N.  J.  — Ledos  v. 
Kupfrian,  28  N.  J.  Eq.  161.  Ohio. 
Whetsel  v.  Roberts,  31  Ohio  St.  503; 
Patterson  v.  Johnston,  7  Ohio  (pt.  1) 
225;  Williams  v.  Roberts,  5  Ohio  35. 
Tenn.  —  Lincoln  v.  Pureell,  2  Head  143, 
73  Am.  Dec.  196;  Green  v.  Demoss,  10 
Humph.  371;  Eskridge  v.  McClure,  2 
Yerg.  84.  Eng.  —  Maekreth  v.  Sym- 
mons,  15  Ves.  Jr.  329,  33  Eng.  Reprint 
778. 

35.  Ala.  —  Stringf ellow  v.  Ivie,  73 
Ala.  209;  Burch  v.  Carter,  44  Ala.  115. 
Ark.  —  Miller  v.  Mattison,  105  Ark. 
201,  150  S.  W.  710;  NeflP  v.  Elder,  84 
Ark.  277,  105  S.  W.  260.  Ohio.  —  An- 
ketel  f.  Converse,  17  Ohio  St.  11,  91 
Am.  Dec.  115. 

36.  Haskell  v.  State,  31  Ark.  91; 
Amory   r.   Reilly,   9    Ind.   490. 

[a]  The  purchaser  cannot  be  re- 
garded as  a  bona  fide  purchaser  with- 
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reserv^es  a  lien,"  may  be  enforced  against  purchasers  of  the  vendee,  and 
against  creditors  and  others,''^  without  regard  to  notice. 

c.  Necessary  and  Proper  Parties.  — a.)  Generally.—  The  rule  in 
equity,  that  all  persons  materially  interested  in  the  result  of  the  litiga- 
tion should  be  made  parties  to  the  action,^^  applies  to  actions  to  fore- 
close vendor's  liens.*°  Express  liens,  however,  being  somewhat  anal- 
ogous to  mortgages,"  the  rule  as  to  parties  in  proceedings  to  enforce 
them  is  obviously  analogous  to  that  prevailing  in  ordinary  mortgage 
foreclosure  suits.*-  And,  as  in  such  suits,*^  it  has  been  held  that  the 
only  necessary  parties  are  the  vendor,  the  purchaser  and  those  who  have 
acquired  some  interest  from  them  subsequently  to  the  lien.** 

(II.)  Vendor — Where  there  are  several  joint  vendors  they  must  all 
join  .in  the  aetion.*^  When  the  lien  is  reserved  to  a  third  person,  the 
vendor  w^ho  has  executed  a  conveyance,  is  not  a  necessary,*^  although  a 
proper*^  party  to  a  suit  by  such  third  person.  The  vendor  is  a  proper 
and  sometimes  a  necessary  party  to  an  action  by  his  assignee.*^ 

(III.)  Vendee. —  The  purchaser  is  generally  a  necessary  party ,*^  ex- 
cept, in  some  states,  when  he  has  sold  and  conveyed  the  property.^° 


out  notice  because  he  might  have 
learned  the  existence  of  the  lien  by 
examining  the  title  of  his  vendor. 
Amory  v.  Eeilly,  9  Ind.  490. 

37.  Stephens  v.  Anthony,  37  Ark. 
571;  Lincoln  v.  Purcell,  2  Head  (Tenn.) 
143,  73  Am.  Dee.  196. 

[a]  Although  not  recorded,  subpur- 
chasers must  take  notice  of  a  reserva- 
tion of  lien  in  the  deed  from  the  ven- 
dor to  the  purchaser.  Gilbough  v.  Eunge, 
99  Tex.  539,  91  S.  W.  566,  122  Am.  St. 
Eep.  659.  Compare,  Lincoln  v.  Purcell, 
2  Head   (Tenn.)   143,  73  Am.  Dec.  196. 

38.  Lincoln  v.  Purcell,  2  Head 
(Tenn.)    143,  73   Am.  Dec.   196. 

39.  See    20    Standard    Proc.    880. 

40.  Ala.  —  Sims  v.  National  Com- 
mercial Bank,  73  Ala.  2-±8;  Pitts  v. 
Powledgo,  56  Ala.  147;  Plowman  v.  Eid- 
dle,  14  Ala.  169,  48  Am.  Dec.  92.  Ark. 
Aikin  v.  Gill,  23  Ark.  477.  Colo. 
Wells  V.  Francis,  7  Colo.  396,  414,  4  Pac. 
49.  111. —  Gordon  v.  Johnson,  186  111. 
18,  29,  57  N.  E.  790.  Tex.  — Temple- 
man  r.  Gresham,  61  Tex.  50;  Hall  v. 
Hall,  11  Tex.  526.  W.  Va.  — Morris' 
Admr.  v.  Peyton's  Admr.,  10  W.  Va.  1 
9. 

As   to   effect   of   omission  of  party, 

see  19  Standard  Proc.  927  (note  24), 
945,  1007,  and  infra,  I,  B,  7,  c,  (XIV) ; 
I,  B,  15,  c. 

Second  foreclosure  as  to  omitted 
party,  see  infra,  I,  B,  21. 

[a]  Stockholders  are  not  necessary 
parties   to   a   suit   to  foreclose  against 
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the  property  of  the  corporation. 
Shickell  v.  Berryville  Land  &  Imp.  Co., 
99  Va.  88,  37  S.  E.  813.  See  5  Stand- 
ard Proc.  601. 

41.  See  supra,  I,  B,   2. 

42.  Eandle  v.  Boyd,  73  Ala.  282, 
286.     See  the  title  "Mortgages," 

43.  See  19   Standard  Proc.  927. 

44.  Ala.  — Eandle  f.  Boyd,  73  Ala. 
282.  Colo. —  Wells  v.  Francis,  7  Colo, 
396,  415,  4  Pac.  49.  Tex.  —  Faubion 
V.  Eogers,  66  Tex.  472,  1  S.  W,  166. 

45.  Alexander  v.  Perry,  4  Humph, 
(Tenn.)  391  (joint  vendors  who  exe- 
cute a  title  bond);  Morris'  Admr.  V. 
Peyton's   Admr.,   10   W.   Va.    1,   9. 

fa]  Although  the  purchase  money 
note  is  payable  to  one  only  of  them. 
Alexander  v.  Perry,  4  Humph.  (Tenn.) 
391. 

[b]  When  several  owners  of  land  in 
sereralty  join  in  a  contract  of  sale  and 
are  to  be  paid  in  solido,  the  vendor's 
lien  vests  in  them  jointly  and  they  may 
join  in  the  suit.  Brisco  v.  Minah  Con- 
sol.    Min.    Co.,    82    Fed.    952. 

46.  James  v.  Burbridge,  33  W.  Va. 
272,  10   S.   E.   396. 

47.  Zirkle  v.  Hendon,  180  Ala.  209, 
60  So.  834. 

48.  After  assignment,  see  infra,  I, 
B,  7,  c,   (XIII). 

49.  Stephens  v.  Motl,  81  Tex.  115, 
121,  16  S.  W,  731. 

50.  See  infra,  I,  B,  7,  d,  (XIII),  (A). 
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(IV.)  Holder  of  Legal  and  Equitable  Title.  —  The  holder  of  the  legal,^* 
and  the  holder  of  the  equitable  title, ^-  should  be  made  parties.  But 
persons  acquiring  an  interest  in  the  land  to  be  charged,  subsequent  to 
and  with  notice  of  the  lien,  are  proper  but  not  necessary  parties  unless 
it  is  sought  to  bind  them  by  the  judgment.^^ 

(V.)  Persons  in  Possession. —  Adverse  claimants  are  not  proper  par- 
ties,^* but  persons  in  possession  claiming  some  interest  in  the  land  under 
the  vendee  are  proper,^^  and,  if  their  interests  are  to  be  affected,  neces- 
sary56  parties  to  the  suit. 

(VI.)  Holders  of  Purchase  Money  Notes.  —  "Where  notes  are  given  for 
the  purchase  price,  and  constitute  a  lien  on  the  land,  all  of  the  holders 
are  generally  necessary  parties  to  the  action  to  enforce  the  lien.^'  If  not 
brought  in,  they  are  not  bound  by  the  judgment,^^  and  a  judgment  in 
their  favor  cannot  be  rendered.^^ 

(VII.)  Adverse  Claimants.  —  Adverse  claimants  to  the  title  cannot  be 
affected  by  the  suit  and  should  not  be  made  parties,  as  a  general  rule.*"^ 


51.  Ala.  —  Acree  v.  Stone,  142  Ala. 
156,  37  So.  934;  Clements  v.  Motley, 
120  Ala.  575,  24  So.  947;  McCully  v. 
Chapman,  58  Ala.  325.  Ark.  —  Aikin 
r.  Gill,  23  Ark.  477.  Ky.  —  Edwards  v. 
Bohannon,  2  Dana  98.  Mich.  —  Wood 
V.  Schoolcraft,  145  Mich.  653,  108  N. 
W.  1075.  Tenn.  —  Alexander  v.  Perrv, 
4  Humph.  391.  Tex.  — Jolly  v.  StaV 
lings,  78  Tex.  605,  14  S.  W.  1002.  W. 
Va.  —  Gebhart  v.  Shrader,  75  W.  Va. 
159,  83  S.  E.  925. 

Vendor  retaining  title,  see  infra,  I, 
B,  7,  d,   (XIII). 

After  death  of  vendor,  see  I,  B,  7, 
d,   (XIV),   (A). 

[a]  If  the  vendor  has  been  divested 
of  the  legal  title,  the  person  in  whom 
it  is  vested  is  a  necessary  party.  Cle- 
ments V.  Motley,  120  Ala.  575,  24  So. 
947. 

52.  Clements  v.  Motley,  120  Ala. 
57.5,  24  So.  947;  McCully  v.  Chapman, 
58  Ala.  325;  Gordon  v.  Johnson,  186 
111.  18,  57  N.  E.  790. 

Subsequent  purchasers,  see  infra,  I, 
B,  7,  c,   (XIII). 

53.  Blake  v.  Vesey  (Tex.  Cir.  App.), 
143  S.  W.  221. 

As  to  subsequent  purchasers  and  in- 
cumbrances, see  infra,  I,  B,  7,  c,  (VIII) 
and  (XV;. 

54.  See  infra,  I,  B,  7,  c,  (VII). 

55.  Chapman   r.   Chunn,   5   Ala.   397. 

[a]  A  person  in  possession  who  re- 
fuses to  account  to  the  plaintiff  for 
rents  and  profits  presumably  claims 
some  interest  in  the  land  and  therefore 
properly  and  necessarily  made  a  party. 
Chapman  v.  Chunn,  5  Ala.  397. 


[b]  A  lessee  against  whom  no  relief 
is  sought  is  not  a  necessary  party. 
Brisco  v.  Minah  Consol.  Min.  Co.,  82 
Fed.  952,  959,  See  19  Standard  Proc. 
938. 

[c]  A  mere  agent  in  possession  of 
land  is  not  a  material  defendant.  Mil- 
uer    V.    Ramsey,   48    Ala.    2S7. 

56.  See  infra,  I,  B,  7,  e,  (XIII), 
(A). 

57.  Ala.  —  Young  d.  Hawkins,  74 
Ala.  370.  Ark.  —  Wakefield  v.  John- 
son, 26  Ark.  506.  Ky.  —  Foster  v. 
Lvons,  19  Ky.  L.  Kep.  1906,  44  S.  W. 
625;  Wallace  v.  Arnold,  9  Ky.  L.  Rep. 
201,  4  S.  W.  340.  Tenn.  —  Schoenpf lug 
V.  Keteham,  52  S.  W.  666.  But  compare 
Green  f.  Jarvis,  42  S.  W.  165,  holding 
an  objection  to  their  omission  cannot 
be  made  for  the  first  time  on  appeal. 
Tex.  —  Buckholts  State  Bank  v.  Harris, 
(Tex.  Civ.  App.),  194  S.  W.  961 ;  Tid- 
well  V.  Starr  (Tex.  Civ.  App.),  42  S.  W. 
778.  W.  Va.  — Miller  v.  Morrison,  47 
W.  Va.  664,  35  S.  E.  905. 

[a]  They  may  join  as  plaintiffs. 
Foster  v.  Lvons,  19  Ky.  L.  Rep.  1906, 
44  S.  W.  625. 

58.  Soule  V.  Rateliff,  33  Tex.  Civ. 
App.  260,  76  S.   W.  583. 

59.  See  infra,  I,  B,  17,  a,  (IV). 

60.  Ala.  —  Randle  v.  Boyd,  73  Ala. 
282.  Cal.  — Stearns  Ranehos  Co.  v. 
McDowell,  134  Cal.  562,  66  Pac.  724. 
Colo. —  Wells  V.  Francis,  7  Colo.  396, 
415,  4  Pac.  49.  Tex.  —  Faubion  v.  Rog- 
ers, 66  Tex.  472,  1  S.  "W.  166;  Shaw  v. 
Stinson  (Tex.  Civ.  App.),  211  S.  W. 
505;  Moore  f.  Vogel,  22  Tex.  Civ.  App. 
235,  54  S.  W.  1061;      Whitaker  v.  Big 
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Neither  can  they  come  in  voluntarily  to  try  the  title  to  the  land  with 
the  plaintifE  in  the  case."  Accordingly  claimants  under  tax  titles  are 
not  necessary  parties.*'^  Although,  under  some  circumstances,  they 
have  been  held  to  be  proper  parties.*'^ 

(VIII.)  Lienliolders.  — (A.)  Prior  Incumbrancers. — Senior  incumbranc- 
ers are  not  necessary  parties,*"*  unless  statute  so  provides,"^  or,  in  some 
states,  unless  the  vendor  is  insolvent.^^ 

(B.)  Subsequent  Incumbrancers.  —  Subsequent  incumbrancers  may 
make  themselves  parties  to  assert  their  respective  rights."  They  are 
proper,*'^  but,  unless  it  is  desired  to  bind  them  by  the  judgment,  they 
are  not  necessary  parties."® 

(IX.)  Simple  Contract  Creditors.  —  Simple  contract  creditors  are  some- 
times proper  parties,^°  although  the  general  rule  is  otherwise.^^ 

(X.)  Sureties  on  Note. —  A  surety  on  the  purchase  money  note  is  a 
proper,^^  although  not  a  necessary'^^  party.^* 

(XI.)  Husband  and  Wife.  —Whether  husband  of  a  woman  who  sells" 


Sandy  Lumber  Co.  (Tex.  Civ.  App.), 
46  S.  W.  263.  W.  Va.  — MeClung  v. 
McClung,  78  W.  Va.  486,  89  S.  E.  148; 
Dunbar  v.  Dunbar,  67  W.  Va.  518,  68  S. 
E.  120. 

See  20  Standard  Proc.  890,  note  7. 
Compare   19   Standard  Proc.   934. 

[a]  It  is  otherwise  if  the  claimant 
subjects  his  property  to  the  lien  by 
virtue  of  an  estoppel.  Scharff  r.  Whit- 
aker,  92  Tex.  216,  47  S.  W.  519. 

61.  Faubion  r.  Eogers,  66  Tex.  472, 
475,  1  S.  W.  166. 

62.  Clark  v.  Harpers  Ferrv  Timber 
Co.,  70  W.  Va.  312,  73  S.  E.  919.  See 
19  Standard  Proc.  934. 

63.  Handle  v.  Boyd,  73  Ala.  282. 
See  19  Standard  Proc.  934. 

64.  House  r.  Davis,  196  Ala.  153,  71 
So.  685;  Eandle  r.  Bovd,  73  Ala.  282, 
286;  McClaughertv  v.  Croft,  43  W.  Va. 
270,  27  S.  E.  246. 

65.  See  the  statutes  and  Leonard  ?-. 
Welch,  25  Ky.  L.  Eep.  692,  76  S.  W. 
338. 

66.  McClaughertv  v.  Croft,  43  W. 
Va.  270,  27  S.  E.   246. 

67.  Chapman  v.  Lacour,  25  Tex.  94. 

68.  Miller  v.  West  Texas  Lumber 
Co.   (Tex.  Civ.  App.),  131  S.  W.  608. 

69.  Chapman  r.  Lacour,  25  Tex.  94; 
Miller  V.  West  Tex.  Lumber  Co.  (Tex. 
Civ.  App.),  131  S.  W.  608;  Reagan  v. 
Evans,  2  Tex.  Civ.  App.  35,  21  S.  W. 
427;  Arnold  7-.  Coburn,  32  W.  Va.  272, 
9  S.  E.  21.  See  Dickinson  r.  Duckworth, 
74  Ark.  138,  85  S.  W.  82,  and  19  Stand- 
ard Proc.  940. 

Redemption  by,   see  infra,  I,  B,  19. 
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As  to  subsequent  purchasers  or  holder 
of  trust  deed,  see  infra,  I,  B,  7,  c, 
(XIII). 

70.  See  infra,  this  note. 

[a]  If  the  estate  of  a  decedent  is 
insolvent,  creditors  who  have  filed  their 
claims  in  the  probate  court  should  be 
made  parties  to  a  bill  by  an  administra- 
tor to  foreclose  a  lien  on  property  sold 
by  him  under  an  order  of  court,  because 
entitled  to  share  in  the  purchase  money. 
McCully  V.  Chapman,  58  Ala.  325. 

71.  Magruder  v.  Peter,  11  Gill  &  J. 
(Md.)  217,  229.  See  20  Standard 
Proc   889;   19  Standard  Proc.  938. 

[a]  The  trustee  of  an  insolvent  pur- 
chaser sufficiently  protects  the  interests 
of  the  creditors,  so  it  is  unnecessary  to 
join  them.  Magruder  v.  Peter,  11  Gill 
&  J.   (Md.)   217,  229. 

72.  Tedder  v.  Steele,  70  Ala.  347. 

73.  Tedder  v.  Steele,  70  Ala.  347, 
349. 

74.  See  generally  the  title  "Prin- 
cipal and  Surety." 

75.  See  infra,  this  note. 

[a]  A  married  woman  may  sue  in 
her  own  name  to  foreclose  a  vendor's 
lien  as  to  land  which  is  part  of  her 
separate  estate,  under  some  statutes. 
Bogan  V.  Hamilton,  90  Ala.  454,  8  So. 
186.  See  also  Wing  v.  Goodman,  75  111. 
159. 

[b]  A  husband  to  whom  the  pur- 
chase money  note  is  payable  is  a  neces- 
sary party  although  the  note  is  part  of 
the  wife's  statutory  estate.  The  stat- 
ute  authorizing  her   to   sue  alone   does 

'not   apply   to   suits   in   equity,  and  the 
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or  buys^^  land  is  a  necessary  party  depends  upon  the  statutes  and  the 
rules  elsewhere  treated.'^  And  the  same  is  true  as  to  the  wife  of  the 
vendor^"*  or  vendee.  Generally  the  purchaser's  wife  is  not  a  necessary 
partyto  a  suit  to  foreclose  a  lien  on  property  purchased  by  her  hus- 
band,'^ for  the  reason  that  under  no  circumstances  has  she  a  dower 
right  as  against  a  vendor's  lien.^° 

(XII.)  After  Assignment  of  Claim  for  Purchase  Money.  —  Except  where 
the  vendor's  lien  is  held  to  be  nonassignable,^^  an  assignee  of  the  pur- 
chase-money debt  may  enforce  the  vendor's  lien  in  his  own  name.'^    The 


husband  is  regarded  as  trustee  of  the 
wife's  statutory  estate.  Pitts  v.  Pow- 
ledge,   56  Ala.   147. 

76.  See  infra,  this  note. 

[a]  The  husband  of  a  married  wo- 
man  who  purchases  property  is  not  a 
necessary  or  proper  party  defendant 
under  some  statutes.  Mutual  Building 
&  Loan  Assn.  v.  Wyeth,  105  Ala.  639, 
17  So.  45;  Bogan  v.  Hamilton,  90  Ala. 
454,  8  So.  186.  But  see  Sims  v.  Na- 
tional   Commercial   Bank,    73   Ala.   248. 

77.  See  the  statutes  and  the  title, 
"Husband  and  Wife." 

78.  See  generally  the  title  "Hus- 
band and  Wife." 

[a J  When  there  is  no  effort  to  liti- 
gate or  condemn  to  sale  her  inchoate 
right  of  dower,  the  wife  of  the  grantor 
is  not  a  proper  party  defendant.  Sims 
f.  National  Commercial  Bank,  73  Ala. 
248. 

[b]  But  the  vendor  and  his  wife 
who  have  executed  a  bond  for  title 
should  be  made  parties  to  a  suit  by  the 
assignee  of  the  claim  for  the  purchase 
money.  Coldcleugh  v.  Johnson,  34  Ark. 
312. 

79.  Ala.  —  Mutual  Building  &  Loan 
Assn.  V.  Wyeth,  105  Ala.  639,  17  So. 
45.  Ark.  —  Bothe  v.  Gleason,  126  Ark. 
313,  190  S  W.  562.  HI.  —  See  Loh- 
meyer  v.  Durbin,  206  111.  574,  69  N.  E. 
523,  purchase  money  mortgage.  Mich. 
Fowler  v.  Bracy,  124  Mich.  2.50  82  N. 
W.  892,  83  N.  W.  374.  S.  D.  — Hick- 
man r.  Long,  34  S.  D.  639,  150  N.  W. 
298.  Tex.  —  Jackson  v.  Bradshaw,  28 
Tex.  Civ.  App.  394,  67  S.  W.  438; 
Brightman  r.  Fry,  17  Tex.  Civ.  App. 
531,  43  S.  W.  60. 

80.  Bothe  f.  Gleason,  126  Ark.  313, 
190  S.  W.  562. 

[a]  The  rule  is  sometimes  otherwise 
in  mortgage  foreclosure  cases,  see  19 
Standard  Proc.  938. 

81.  Campbell  r.  Eankin,  28  Ark.  401, 
407;  Hecht  v.  Spears,  27  Ark.  229,  11 
Am.  Kep.  784.  f 


[a]  As  Affected  by  Character  of 
Lien. —  (1)  The  vendor's  implied  lien 
is  not  assignable  and  cannot  be  en- 
forced by  the  assignee  according  to 
some  authorities.  Ark.  —  Crossland  f. 
Powers,  138  S.  W.  722;  Crawley  v.  Eiggs, 
24  Ark.  563.  Cal.  —  Avery  v.  Clark,  87 
Cal.  619,  623,  25  Pac.  919,  22  Am.  St. 
Rep.  272;  Fitzell  v.  Leaky,  72  Cal.  477, 
484,  14  Pac.  198.  111.  —  Gordon  v.  John- 
son, 186  111.  18,  57  N.  E.  790;  Markoe 
V.  Andras,  67  111.  34;  Carpenter  t". 
Mitchell,  54  111.  126.  Miss.  —  Stratton 
V.  Gold,  40  Miss.  778.  Ohio.  —  Jackman 
V.  Hallock,  1  Ohio  318,  13  Am.  Dec. 
627.  Tenn.  —  Adams  v.  Brown,  4  Baxt. 
126;   Green  v.  Demoss,  10  Humph.  371. 

(2)  Some  hold  otherwise.  Ala.  —  High- 
tower  V.  Rigsby,  56  Ala.  126.  Ind, 
Fisher  v.  Johnson,  5  Ind.  492.  N.  Y. 
Smith  V.  Smith,  9  Abb.  Pr.  (N.  S.)  420. 

(3)  But  the  express  lien  (Cal. —  Long- 
maid  'V.  Coulter,  123  Cal.  208,  55  Pac, 
791;   Gessner  v.  Palmateer,   89   Cal.   89, 

24  Pac.  608,  26  Pac.  789,  13  L.  R.  A. 
187;   Avery  v.   Clark,   87   Cal.   619,  625, 

25  Pac.  919,  22  Am.  St.  Rep.  272.  lU. 
Carpenter  v.  Mitchell,  54  111.  126.  Miss. 
Moore  v.  Lackey,  53  Miss.  85),  or  (4) 
the  lien  when  reserved  on  the  face  of 
the  deed  (Ark.  —  Pullen  v.  Ward,  60 
Ark.  90,  28  S.  W.  1084;  Campbell  t: 
Rankin,  28  Ark.  401.  111.  — Gordon  t'. 
Johnson,  186  111.  18,  57  N.  E.  790;  Car- 
penter V.  Mitchell,  54  111.  126.  Kan. 
Stevens  v.  Chadwick,  10  Kan.  406,  15 
Am.  Rep.  340.  Miss.  —  Stratton  v.  Gold, 
40  Miss.  778),  or  (5)  the  lien  where 
the  vendor  has  merely  executed  a  bond 
to  convey  title  (Stratton  v.  Gold,  40 
Miss.    778)    is   assignable. 

Where  assigned  as  collateral  security 
for  a  debt  of  the  assignor,  see  infra, 
this  section. 

82.  U.  S.  — Kern  v.  CofSn,  203  Fed. 
238,  121  C.  C.  A.  480.  Ala.  — Wells  v. 
Morrow,  38  Ala.  125.  Ark.  —  Hebert  v. 
Fellheimer,  115  Ark.  366,  171  S.  W.  144. 
Cal.  —  Longmaid    v.    Coulter,    123    Cal. 
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assignee  of  the  purchase  money  note  or  bond  is  a  necessary  party «  The 
assignor  or  vendor  is  a  proper  party,«*  but  he  is  not  a  necessary«^  party 
to  the  assignee's  suit,  unless  the  legal  title  remains  vested  m  him,«  or 
the   assignment   is  not   absolute   or  uneonditional,^^   or  its   extent   or 

validity  is  disputed.** 

Assignment  as  Collateral  Security.  —  When  the  purchase  money  note  is 
assigned  as  collateral  security,  the  assignee  may  sue  to  foreclose  the 
vendor's  implied  lien,*^  even  though  ordinarily  such  a  lien  is  held  to  be 
nonassignable.^'^  It  has  been  held  that  the  assignor^^  and  the  assignees- 
are  necessary  parties  and  should  join  in  the  bill.^' 

(XIII.)  After  Transfer  by  Vendee.— (A.)  Transfer  Before  Suit  Brought. 
A  purchaser  who  sells  and  conveys  the  land  which  is  subject  to  a  ven- 
dor's lien,  is  a  proper  party  to  a  foreclosure  suit  afterwards  brought.^* 
He  is  a  necessary  party,  if  there  is  no  assumption  of  the  debt  by  the 

208,  55  Pae.  791.  111.  —  Gordon  v.  John- 
son, 186  111.  18,  57  N.  E.  790.  Ky. 
Bradley  i:  Curtis,  79  Ky.  327;  Kenny 
■V.  Collins,  4  Litt.  289.  Mo.  —  Adams  r. 
Cowherd,  30  Mo.  458.  Miss,  —  Strat- 
ton  V.  Gold,  40  Miss.  778.  Tex.  — Ham- 
blen V.  Foltz,  70  Tex.  132,  7  S.  W.  834; 
Moon  V.  Sherwood  (Tex.  Civ.  App.), 
180  S.  VV.  296;  Big  Sandy  Lumber  Co. 
-t-.  Kuteman  (Tex.  Civ.  App.),  41  S.  W. 
172.  Va.  —  Penn  r.  Hearon,  94  Va.  773, 
27  S.  E.  599.  Wash.  —  Shelton  v.  Jones, 
4  Wash.  692,  30  Pac.  1061.  Wis. 
Church  v..  Smith,  39   Wis.  492,  query. 

[a]  The  Assignor  Cannot  Sue  for 
the  Benefit  of  the  Assignee.  —  Penn  r. 
Hearon,  94  Va.  773,  27  S.  E.  599. 

[b]  The  vendor  and  his  assignee 
cannot  unite  in  a  suit  and  enforce  the 
implied  lien  when  the  assignment  ex- 
tinguishes or  suspends  it.  Tlie  fact  that 
he  is  remitted  to  his  right  to  enforce 
the  lien  if  made  liable  on  his  indorse- 
ment does  not  assist  him  as  his  liabil- 
ity must  be  judicially  ascertained  be- 
fore the  filing  of  the  bill.  Adams  f. 
Brown,  4  Baxt.   (Tenn.)   124. 

83.  Adair  v.  Caldwell,  1  A.  K.  Marsh. 
(Ky.)  55  (whej-e  the  assignee  had  pro- 
cured a  judgment  against  the  drawer)  ; 
Hall  V.  Maceubin,  6  Gill  &  J.  (Md.)  107, 
as  he  may  have  a  lien  for  the  unpaid 
balance.    See  supra,  I,  B,  7,  c,  (V). 

84.  Shelton  v.  Jones,  4  Wash.  692, 
30  Pac.  1061,  because  of  his  interest 
in  the  surplus  after  payment  of  the 
debt   of   the   assignee. 

85.  Ala.  —  Kirk  r.  Sheets,  90  Ala. 
504,  7  So.  736.  Ky.  —  Leacock  f.  Hall, 
13  B.  Mon.  210.  Tex.  —  Douglass  v. 
Blount,  22  Tex.  Civ.  App.  493,  55  S.  W. 
526. 

86.  Ala.  —  Liles    v.    Ratchford,     88 


Ala.  397,  6  So.  914;  Broughton  v. 
Mitchell,  64  Ala.  210.  Ark.  —  Cold- 
cleugh  f.  Johnson,  34  Ark.  312;  Aikin 
V.  Gill,  23  Ark.  477.  Mo.  —  Hunt  v.  Sel- 
leck,  118  Mo.  588,  594,  24  S.  W.  213. 
See  supra,  I,  B,  7,  d,  (III). 

[a]  But  if  the  assignee  tenders  a 
deed  executed  by  the  vendor,  the  join- 
der is  not  necessary.  Coldcleugh  v. 
Johnson,  34  Ark.  312. 

[b]  When  the  purchase  money  note 
is  transferred  by  delivery  only,  the 
transferror,  who  has  the  legal  title,  is 
a  necessary  party  to  a  suit  by  the 
transferee.  Davis  v.  Smith,  88  Ala.  596, 
7  So.  159. 

87.  See  infra,  this  section. 

88.  Broughton  v.  Mitchell,  64  Ala. 
210. 

89.  Reynolds  v.  West,  32  Ark.  241; 
Crawley  v.  Riggs,  24  Ark.  563;  Bras- 
field  V.  Young  (Tex.  Civ.  App.),  153  S. 
W.  180. 

90.  Reynolds  v.  West,  32  Ark.  244; 
Crawley  v.  Riggs,  24  Ark.  563.  See 
infra,  this  section. 

91.  Broughton  v.  Mitchell,  64  Ala. 
210. 

92.  Plowman  v.  Riddle,  14  Ala.  169, 
48  Am.  Dec.  92. 

[a]  An  action  by  the  vendor  for  the 
use  of  the  assignee  is  defective  for 
want  of  proper  parties.  Plowman  f. 
Riddle,  14  Ala.  169,  48  Am.  Dec.  92. 

93.  Plowman  V.  Riddle,  14  Ala.  169, 
48  Am.  Dec.   92. 

[a]  The  administrator  of  the  ven- 
dor may  be  joined  as  plaintiff  if  the 
note  is  for  a  larger  sum  than  the  debts 
secured  by  it,  as  he  is  entitled  to  the 
surplus.    Reynolds  i).  West  32  Ark.  244, 

94.  Kirk  V.  Sheets,  90  Ala.  504,  7 
So.  736;  Bozeman  v.  Ivey,  49  Ala.  75. 
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subpurchaser,  or  no  relinquishment  of  the  vendee  from  the  payment,^^ 
but  not  in  the  absence  thereof,"*'  although  he  is  a  proper  party  in  such 


case/ 


A  subpurchaser  is  a  proper  party  to  all  suits  to  foreclose  vendor's 
liens;""*  he  may  not  be  a  necessary  party  except  to  bar  his  equity  of  re- 
demption.''" It  has  been  held  that  if  the  original  contract  of  sale  is 
executory  or  in  such  form  that  the  legal  title  remains  in  the  vendor,  the 
subsequent  purchaser  is  not  a  necessary  party,^  unless  the  vendor  has 


95.  Tunstall's  Admr.  v.  Withers,  86 
Va.  892,  11  S.  E.  565;  Duval  v.  Bibb, 
4  Hen.  &  M.  (Va.)  113,  4  Am.  Dec.  506. 
See  Glenn  r.  Blackford,  23  W.  Va.  182. 

96.  Kirk  v.  Sheets,  90  Ala.  504,  7  So. 
736;  Wilkinson  v.  May,  69  Ala.  33; 
Bozenian  v.  Ivey,  49  Ala.  75;  Batre  v. 
Auze's  Heirs,  5  Ala.  173;  Osborne  v. 
Crump,   57    Miss.   C22. 

[a J  "When  the  notes  of  the  subpur- 
chaser are  given  to  the  vendee  and 
transferred  to  the  original  purchaser, 
(1)  the  original  vendee  is  not  a  neces- 
sary party.  Kirk  v.  Sheets,  90  Ala.  504, 
7  So.  736.  (2)  After  sale  of  the  land 
by  the  purchaser,  the  surrender  of  his 
notes,  and  the  acceptance  of  the  notes 
of  a  third  person,  the  vendee  is  not  a 
necessarv  party.  Bozeman  v.  Ivey,  49 
Ala.  75." 

97.  J.  P.  Williams  Co.  r.  American 
Tie  &  Timber  Co.,  139  Ga.  87,  76  S.  E. 
675. 

98.  Ala.  —  Eevnolds  r.  Lawrence, 
147  Ala.  216,  4o' So.  576,  119  Am.  St. 
Eep.  78.  Mc  — Talbot  v.  Koe,  171  Mo. 
421,  71  S.  W.  682.  Tex.  —  Ufford  v. 
"Wells,  52  Tex.  612;  Wood  v.  Lough- 
miller,  48  Tex,  203;  Burks  V.  Watson, 
48  Tex.  107;  Moore  v.  Vogel,  22  Tex. 
Civ.  App.  235,  54  S.  W.  1061.  W.  Va. 
Burlew  v.  Smith,  68  W.  Va.  458,  69  S. 
E.  908;  Morris'  Admr.  v.  Peyton's 
Admr.,  10  W.  Va.  1,  9;  Beirne  V. 
Brown,  4  W.  Va.  72. 

99.  rfford  r.  Wells,  52  Tex.  612. 

[a]  A  subpurchaser  who  has  not 
assumed  the  debt  is  not  a  necessary 
partv.  J.  P.  Williams  Co.  v.  American 
Tie  &  T.  Co.,  139  Ga.  87,  76  S.  E.  675. 

1.  Foster  v.  Powers,  64  Tex.  247; 
ITfford  V.  Wells,  52  Tex.  612;  Collett  v. 
Houston  &  T.  C.  E.  Co.  (Tex.  Civ. 
App.),  186  S.  W.  232;  Ball  v.  Belden, 
59  Tex.  Civ.  App.  29,  126  S.  W.  20; 
Hatton  r.  Bodan  Lumb.  Co.,  57  Tex. 
Civ.  App.  478,  123  S.  W.  163;  Eobin- 
son  17.  Kampmann,  5  Tex.  Civ.  App. 
605,  24  S.  W.  529. 

[a]     ^' Where  the  vendor  or  the  as- 


signee of  the  superior  legal  title  sues 
for  a  foreclosure  of  his  vendor's  lien, 
it  is  not  necessary  to  make  a  subse- 
quent purchaser  a  party  in  order  that 
the  purchaser  at  the  foreclosure  sale 
may  thereafter  maintain  an  action  to 
recover  the  premises  from  some  subse- 
quent purchaser  from  the  vendee.  This 
results  because  the  purchaser  at  the 
sale  in  the  foreclosure  proceedings  ac- 
quires all  of  the  interest  held  by  the 
original  vendor^  including  his  superior 
legal  title,  and  is  in  the  same  attitude 
as  if  he  had  received  by  assignment 
from  such  vendor  both  the  debt  lien 
and  the  legal  title.  Having  acquired 
this  paramount  right  and  superior  title, 
such  purchaser  could  exercise  the  right 
of  rescission,  just  as  could  the  original 
vendor  before  suit,  and  recover  the 
land  subject  to  the  equitable  rights  of 
a  subsequent  purchaser  to  redeem  by 
paying  the  price  at  which  the  property 
was  purchased  at  the  foreclosure  sale."" 
Hatton  f.  Bodan  Lumber  Co.,  57  Tex. 
Civ.  App.  478,  123  S.   W.  163,  166. 

[b]  The  only  effect  of  the  failure 
to  make  the  subpurchasers  parties  is  to 
leave  their  right  to  redeem  still  open; 
but  this  does  not  defeat  an  action,  by 
the  purchaser  under  the  judgment  of 
foreclosure  against  them  for  the  pos- 
session of  the  land.  Talbot  v.  Eoe,  171 
Mo.  421,  432,  71  S.  W.  682. 

[c]  A  deed  absolute  upon  its  face, 
•which  expressly  reserves  a  lien  for  the 
payment  of  the  purchase  money,  is 
treated  as  an  executory  contract  and 
is  within  the  rule.  Talbot  f.  Eoe,  171 
Mo.  421,  432,  71  S.  W.  682;  Gulf,  C.  & 
S.  r.  Ev.  Co.  r.  Blount  (Tex.  Civ, 
App.),  136  S.  W.  566;  Ball  r.  Belden, 
59  Tex.  Civ.  App.  29,  126  S.  W.  20. 

[d]  Although  he  has  assumed  pay- 
ment of  the  notes  on  a  specified  condi- 
tion, the  subpurchaser  is  not  a  neces- 
sarv partv.  Coleman  r.  Garvin  (Tex, 
Civ.  App.),  158  S.  W.  185. 

[el  Where  the  purchaser  conveys  to 
his  children  on  a  contingency,  and  the 
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notice  of  his  interest,  either  from  his  possession  of  the  land  or  the  rec- 
ord of  the  title.-  But  if  he  is  to  be  bound  by  the  judgment,  he  has  been 
held  to  be  a  necessary  party,  if  the  contract  is  executed  by  a  conveyance 
of  the  title,  and  the  vendor  has  merely  an  equitable  lien  for  the  pur- 
chase money,^  or  if  the  suit  is  brought  by  an  assignee  of  the  note  to 
whom  the  legal  title  is  not  conveyed.^ 

Although  a  deed  of  trust  is  subsequent  to  the  vendor's  lien,  the  trustee, 
as  the  holder  of  the  legal  title,  is  a  necessary  party.^  But  the  beneficiary 
in  such  deed  of  trust  need  not  be  a  party  generally.^ 

The  assignee  in  bankruptcy  of  a  bankrupt  purchaser  has  been  held  to  be 
a  necessary  party  to  the  bill.'^ 

(B.)  Transfer  Pendente  Lite. —  Ptirchasers  pendente  lite  are  not  neces- 
sary parties  as  they  have  constructive  notice  of  the  proceedings,®  but 
they  may  be  joined  at  plaintiff's  election.^ 

(XIV.)  After  Death  of  Party.—  (A.)  Of  Vendor.— On  the  death  of  the 
vendor,  the  lien  may  be  enforced  by  his  personal  representative.^"    But 


contingency  has  not  occurred,  the  chil- 
dren are  not  necessary  or  even  proper 
parties  to  the  foreclosure  suit.  Shan- 
non V.  Buttery  (Tex.  Civ.  App.),  140 
S.  W.  858. 

2.  Ballard  v.  Carter,  71  Tex,  161,  9 
S.  W.  92;  Peters  v.  Clements,  46  Tex. 
114,  125;  Byler  v.  Johnson,  45  Tex.  509. 
See  also  Belew  v.  Belew,  4  Ky.  L.  Rep. 
826. 

3.  Ala.  —  Lessley  v.  Pond,  75  So. 
298.  Tex.  — Faubion  v.  Eogers,  66  Tex. 
472,  1  S.  W.  166;  Wortham  v.  Boyd,  66 
Tex.  401,  1  S.  W.  109;  Foster  v.  Pow- 
ers, 64  Tex.  247;  Robinson  v.  Black, 
56  Tex.  215;  Hatton  v.  Bodan  Lumb. 
Co.,  67  Tex.  Civ.  App.  478,  123  S.  W. 
163.  W.  Va.  —  Morris'  Admr.  v.  Pey- 
ton's Admr.,  10  W.  Va.  1,  9.  See  Geb- 
hart  f.  Shrader,  75  W.  Va.  159,  83  S.  E. 
925,  trustee  in  subsequent  deed  of  trust 
an  indispensable  party. 

[a]  He  is  a  necessary  party  in  or- 
der that  the  title  and  possession  in  him 
might  be  divested.  Faubion  f.  Rogers, 
66  Tex.  472,.  1  S.  W.  166.  See  also  Uf- 
ford  V.  Wells,  52  Tex.  612. 

Holder  of  legal  title  as  necessary 
party,  see  supra,  I,  B,  7,  d,  (III). 

4.  Gulf,  C.  &  S.  F.  Ry.  Co.  r.  Blount 
(Tex.  Civ.  App.),  136  S.  W.  566. 

5.  Gebhart  f.  Shrader,  75  W.  Va. 
159,  83  S.  E.  925  (do<'ree  and  sale  void 
as  to  him  if  not  made  a  party);  Turk 
f.  Skiles  38  W.  Va.  404,  18  S.  E.  561. 
See  Elkins  Nat.  Bank  v.  Reger,  70  W 
Va.  113,  73  S.  E.  244  and  the  title 
"Trusts  and  Trustees." 

[a  I  But  when  the  trustee  has  exe- 
cuted his  trust  and   has  divestecl  him- 
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self  of  the  title  by  sale  before  suit,  he 
is  not  a  necessary  party  to  a  suit  by 
the  vendor  against  the  assignee  of  the 
trust  deed  who  purchased  at  the  sale. 
Osborne  v.  Crump,  57  Miss.  622. 

Enforcement  of  lien  by  trustee  of  ex- 
press trust,  see  supra,  I,  B,  7,  b. 

6.  Turk  'V.  Skiles,  38  W.  Va.  404,  18 
S.  E.  561.  But  see  the  title  "Trusts 
and  Trustees." 

[a]  But  if  there  is  a  question 
whether  the  holder  of  the  vendor's  lien 
has  by  his  act  waived  his  lien  as  to  the 
debt  secured  by  the  deed  of  trust,  the 
beneficiary  is  a  necessary  party.  Turk 
V.  Skiles,  38  W.  Va.  404,  18  S.  E.  561. 

7.  McDonald  v.  McMahon's  Admr., 
66  Ala.  115.  See  also  19  Standard  Pkoc. 
933.  Contra,  Stewart  v.  Comanche  Merc. 
Co.  (Tex.  Civ.  App.),  147  S.  W.  1166. 

8.  Ala.  —  Smith  f.  Conner,  65  Ala. 
371.  Ind.  —  Kern  t\  Hazlerigg,  11  Ind. 
443,  71  Am.  Dec.  360.  Miss.  —  Osborne 
r.  Crump,  57  Miss.  622.  Tex.  —  Worth- 
am  V.  Boyd,  66  Tex.  401,  1  S.  W.  109. 

See  20  Standard  Proc.  891. 

[a  I  A  purchaser  pendente  lite  un- 
der a  deed  of  trust,  executed  as  addi- 
tional security  for  the  payment  of  the 
purchase  price,  is  not  a  necessary  party 
to  the  vendor's  lien  suit.  Garrett  r. 
Parker  (Tex.  Civ.  App.),  39  S.  W.  147. 

9.  See  20  Standard  Proc.  891. 

10.  Ala.  —  Knight  v.  Blanton's 
Heirs,  51  Ala.  333.  111.  —  Robinson  v. 
Appleton,  22  111.  App.  351,  affirmed  in 
124  Til.  276,  15  N.  E.  761.  Ohio.  —  Ed- 
wards V.  Edwards,  24  Ohio  St.  402.  Wis. 
Evans  v.  Enloe,  70  Wis.  345,  34  N.  W, 
918,  36  N.  W.  22. 
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he  is  neither  a  necessary  nor  proper  party  if  he  has  finally  settled  the 
estate.^^ 

If  the  vendor  has  not  parted  with  the  title,  his  widow^^  ^^j^^  heirs/^ 
or,  if  he  dies  testate,  his  devisees,^*  are  indispensable  parties.^^  But  if 
the  land  has  been  conveyed,  neither  the  widow^^  nor  the  heirs^^  are 
necessary  parties  to  an  action  by  the  personal  representative. 

On  death  of  the  render  pending  the  suit,  the  suit  should  be  revived  in  the 
name  of  the  vendor's  personal  representatives,^^  and  it  has  been  held 
the  heirs  in  whom  the  legal  title  is  vested  must  be  brought  in.^^ 

When  Sale  Is  Made  by  Personal  Representative.  —  Because  the  legal  title 
is  in  them,  the  heirs  or  devisees  are  necessary  parties  to  a  foreclosure 
suit  brought  by  a  personal  representative  who  has  sold  but  not  conveyed 
his  decedent's  realty  under  an  order  of  court.^o  In  a  proper  ease  they 
may  enforce  such  a  contract  in  their  own  names.^^ 

(B.)  Of  Vendee.— If  the  vendee  is  dead,  his  heirs  are  indispensable 
parties.22  The  vendee's  widow  having  a  contingent  interest  in  the  sur- 
plus for  dower  is  a  proper,"  and,  under  statute,  a  necessary^*  party. 
The  personal  representative  is  a  proper  party,^^  and  sometimes  a  neces- 
sary party.2° 

See  12  Standard  Proc.  989. 

[a]  As  the  lien  is  a  mere  chose  in 
action.  Evans  v.  Enloe,  70  "Wis.  345, 
34  N.  VV.  918,  36  N.  W.  22. 

11.  Bogan  V.  Hamilton,  90  Ala.  454, 
8  So.  186. 

12.  Overly  v.  Tipton,  68  Ind.  410. 

13.  Ark.  —  Price  v.  Sanders,  39  Ark. 
306.  Ind.  — Overly  v.  Tipton,  68  Ind. 
410.  Ky.  — Smith  v.  West's  Exr.,  5 
Litt.  48.  Miss.  —  Kimbrough  v.  Curtis, 
50  Miss.  117.  Mo.  —  Leeper  v.  Lyon,  68 
Mo.  216.  Tenn.  —  McCoy  v.  Broderick, 
3  Sneed  203.  Va.  — Mott  v.  Carter's 
Admr.,  26  Gratt.  (67  Va.)  127.  W.  Va. 
Morris'  Admr.  v.  Peyton's  Admr.,  10 
W.  Va.  1,  8. 

See  12  Standard  Proc.  980. 

[a]  The  presence  of  the  heirs  can- 
not be  dispensed  with  by  the  tender  of 
a  deed  from  them  either  in  the  plead- 
ings or  at  the  trial,  unless  the  vendee 
accept  the  deed.  Leeper  v.  Lyon,  68 
Mo.  216.  Contm,  Kimbrough  t\  Curtis, 
50  Miss.  117. 

14.  Liles  f.  Eatchford,  88  Ala.  397, 
6  So.  914,  See  Thompson  v.  Smith,  63 
N.  Y.  301,  he  is  a  proper  party. 

15.  See  supra,  I,  B,  7,  c,  (III). 

16.  Hubbard's  Admr.  v.  Clark  (N.  J. 
Eq.),  7  Atl.  26. 

17.  Hubbard's  Admr.  v.  Clark  (N.  J. 
Eq.),  7  Atl,  26. 

18.  Batre  v.  Auze's  Heirs,  5  Ala. 
173.   See  also  19  Standard  Proc.  915. 

See  generally  the  titles,  "Rerivor," 
and  "Survival." 


19.  McCoy  V.  Broderick,  3  Sneed 
(Tenn.)  203.  -Compare  Batre  v.  Auze's 
Heirs,  5  Ala.  173,  holding  a  revivor  in 
the  names  of  the  personal  representa- 
tives and  heirs  .jointly  to  be  improper. 

20.  McDonald  r,  McMahon's  Admr., 
66  Ala.  115;  McCully  v.  Chapman,  58 
Ala.  325. 

21.  See  infra^  this  note, 
[a]     An     administrator,     who     sells 

land  under  an  order  of  court,  retaining 
the  legal  title,  is  usually  the  proper 
party  to  enforce  the  vendor's  lien.  But 
when  the  sale  is  made  for  division 
among  the  heirs,  they  may  sue.  Knight 
V.  Blanton's  Heirs,  51  Ala.  333. 

22.  Ala.  —  Owen  v.  Bankhead,  76 
Ala.  143,  Ark.  — Price  r,  Sanders,  39 
Ark,  306;  Allen  v.  Smith,  25  Ark,  495, 
498.  Mo,  —  Eoss  f,  Julian,  70  Mo.  209. 
Tex.  —  Jackson  v.  Hill,  39  Tex.  493. 

See  12  Standard  Proc.  989. 

[a]  Except  when  the  action  is 
against  the  personal  representative  and 
a  subpurchaser  of  the  representative 
with  notice  of  the  lien.  Thornton's 
Admr.  v.  Neal,  49  Ala,  590, 

23.  Edwards  v.  Edwards,  5  Heisk. 
(Tenn.)   123. 

24.  Hayhurst  v.  Hayhurst,  71  "W.  Va. 
735,  77  S.  E.  361. 

25.  Lord  v.  Wilcox,  99  Ind.  491; 
Eeed  r.  Gregory,  46  Miss.  740,  because 
the  personal  estate  of  the  vendee  is 
primarily  liable. 

26.  See  Aiken  v.  Suttle,  4  Lea 
(Tenn.)  103,  127;  Edwards  r.  Edwards, 
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On  death  of  the  purchaser  pending  suit   the    action    should    be    revived 

against  his  heirs."  .  •  -^     •   ^       . „ 

d  New  Parties.  —  A  person  possessing  the  requisite  interest  may 
intervene  in  the  action.^^  But  the  purchaser  has  no  right  to  bring  m  his 
subvendees  as  parties  defendant.=^^  ^i  ^  +     ^,, 

8  Bill  or  Complaint.  —  a.  Generalhj.  —  The  pleading  filed  to  en- 
force a  vendor's  lien  is  an  original  bill,  except  under  certain  circum- 
stances.^" The  bill  must,  of  course,  in  accordance  with  the  rules  else- 
where discussed  alleged  the  facts  entitling  the  plaintiff  to  the  relief 
sought.^^  If  a  personal  judgment  is  sought,  facts  must  be  alleged 
showing  a  personal  liability,^^  and  if  such  facts  are  alleged  the  bill  will 
prevail  as  against  a  demurrer,  although  it  may  not  be  sufficient  to 
sustain  a  judgment  in  rem.^^ 


5  Heisk.   (Tenn.),  123;  High  v.  Batte,  i 
10  Yerg.  (Tenn.)  186;  and  12  Standard 
Proc.  989. 

[a]  Where  the  vendee  has  resold 
the  land  and  it  is  shown  that  there  is 
a  balance  due  from  the  subpurchaser 
to  the  vendee  or  his  personal  repre- 
sentatives, the  personal  representative 
is  a  necessary  party  but  not  other- 
wise. High  V.  Batte,  10  Yerg.  (Tenn.) 
186. 

[b]  If  the  vendee  left  no  personal 
estate,  (1)  his  administrator  is  not  a 
necessary  party.  Overly  v.  Tipton,  68 
Ind.  410;  Eeed  v.  Gregory,  46  Miss.  740, 
•where  the  purchaser  was  a  nonresident 
and  had  no  assets  in  the  state.  But  (2) 
ft  has  been  suggested  that  he  would  be 
a  necessary  party  if  the  vendee  left 
personal  estate,  as  the  personal  estate 
of  the  ancestor  must  be  first  applied. 
Overly  v.  Tipton,  68  Ind.  410  (obiter, 
quoted  in  Lord  f.  "Wilcox,  99  Ind.  491, 
495) ;  Sommerville  v.  Sommerville,  26 
W.  Va.  484.  See  Moore  v.  Alexander, 
81  Ala.  509,  8  So.  199.  And  compare 
supra,  I,  B,  4,  a. 

[c]  If  the  debt  is  barred  so  that  no 
deficiency  judgment  can  be  rendered, 
the  personal'  representative  is  not  a 
necessary  party.  Cook  v.  Atkins,  173 
Ala.  363,  56  So.  224. 

27.  Batre  v.  Auze's  Heirs,  5  Ala. 
173.  See  generally  the  title  "Reviv- 
or." 

28.  See  generally  the  title,  "Inter- 
Tention. ' ' 

[a]  In  an  action  to  foreclose  a  ven- 
dor's lien  on  a  house  and  lot,  one  claim- 
ing the  house  as  personalty  may  inter- 
vene and  litigate  his  title.  McDonald 
V.  Shepard,  25  Kan.  112. 

29.  Wood  V.  Loughmiller,  48  Tex. 
203. 
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30.  Glenn  v.  Blackford,  23  W.  Va. 
182,  186. 

[aj     Original  or  Supplemental  Bill. 

When  on  confirmation  of  a  judicial  sale, 
the  court  orders  a  conveyance  of  the 
legal  title  with  a  reservation  of  a  lien 
for  the  unpaid  purchase  money,  the 
lien  may  be  enforced  by  a  supplemental 
bill  in  the  cause  if  the  original  suit  is 
pending  for  any  purpose,  otherwise  it 
must  be  enforced  by  original  bill.  A 
rule  is  not  proper.  Glenn  v.  Blackford, 
23   W.  Va.  182,  186. 

31.  S  e  the  titles,  "Bills  and  An- 
swers;" "Declaration  and  Com- 
plaint;" and  infra,  I,  B,  8,  b. 

[a]  Complaints  and  hills  held  suffi- 
cient, see  the  following  cases:  Ala. 
McKenzie  v.  Baldridge,  49  Ala.  564. 
Ark.  —  Pemberton  v.  Barker,  134  Ark. 
571,  203  S.  W.  9.  C'al.  —  Burgess  v. 
Fairbanks,  83  Cal.  215,  23  Pac.  292,  17 
Am.  St.  Eep.  230.  Ind.  — Mackey  u. 
Craig,  144  Ind.  203,  43  N.  E.  6.  Mich. 
Proctor  V.  Plumer,  112  Mich.  393,  70  N, 
W.  1028.  Miss.  —  Miles  f.  Miles,  78 
Miss.  904,  30  So.  2.  Tex.  —  Fontaine  v. 
Bohn  (Tex.  Civ.  App.),  40  S.  W.  637. 
Wis.  — Uecke  v.  Held,  144  Wis.  416,  129 
N.  W.  599. 

[b]  A  Mil  showing  a  sale  of  lands, 
without  full  payment  of  the  purchase 
money,  or  a  release  of  the  vendor's 
equity,  and  a  willingness  and  readiness 
in  the  vendor  to  make  title  on  payment 
of  the  purchase  money  which  is  due,  is 
sufficient.  McKenzie  v.  Baldridge,  49 
Ala.  564. 

32.  Spenee  v.  Morris  (Tex.  Civ. 
App.),  28  S.  W.  405.  See  19  Standard 
Proc.  1062,  note  22. 

33.  Coleman  v.  Floyd,  131  Ind.  330, 
31  N.  E.  75;  Bullock  v.  Graham,  87  Ky. 
120,  7  S.  W.  889. 


VENDOR  AND  PURCHASER 


rsi 


b.  Particular  Allegations.  — d-)  Plaintiff's  Ownership  of  Claim.—  The 
bill  must  show  that  the  plaintiff  is  the  owner  of  the  claim  and  is  entitled 
to  maintain  the  bill  to  foreclose  the  lien.^*  If  he  was  not  the  vendor,  he 
must  allege  a  transfer  to  him  of  the  note  or  obligation.^^ 

(II.)  The  Contract  of  Sale.  —  The  bill  must  allege  the  contract  of  sale 
between  the  vendor  and  purchaser,^^  setting  forth  its  terms,'^  substan- 
tially,38  and  the  consideration.^^  If  a  conveyance  has  not  been  executed, 
the  bill  must  show  the  character  of  the  title  to  be  made.*"  And  if  title 
bonds  were  executed,  their  terms  must  be  set  out.^^  In  case  of  loss  of 
the  bond  representing  the  lien,  the  loss  and  inability  to  find  the  bond 
may  be  alleged.*^  The  reasonableness  of  the  attorney's  fees  provided  for 
in  the  note,  need  not  be  alleged.*^ 

(III.)  Existence  of  Lien.—  The  bill  must  state  facts  showing  the  exist- 
ence of  the  lien  sought  to  be  enforced,^*  but  the  legal  conclusion  there- 


34,  Knight  v.  Knight,  113  Ala.  597, 
21  So.  407;  Hopkins  r.  Miller,  92  Ala. 
513,  8  So.  750;  Owen  v.  Moore,  14  Ala. 
640. 

[aj  The  hill  need  not  allege  that 
notes  payable  to  the  complainant  still 
belong  to  him,  for  it  is  presumed  they 
continue  to  be  his.  Paige  V.  Broadfoot, 
100  Ala.  610,  13  So.  426. 

35.  Sharman  v.  Staten  (Miss.),  8  So. 
831. 

[aj  Date  of  assignment  need  not  be 
alleged.  Kirk  v.  Sheets,  90  Ala.  504,  7 
So.  736. 

38.  Ala.  — Moore  v.  Altom,  192  Ala. 
261,  68  So.  326  (that  the  vendor  is  a 
party  to  the  contract  must  be  shown); 
McKenzie  r.  Baldridge,  49  Ala.  564; 
May  V.  Lewis,  22  Ala.  646.  Ark. 
Wakefield  v.  Johnson,  26  Ark.  506,  suit 
bv  assignee.  Colo.  —  Fostoria  Gold 
Min.  Co.  V.  Hazard,  44  Colo.  495,  99 
Pac.  758.  Ky.  — Mitchell  v.  Clark,  9 
Ky.  L.  Rep.  568,  6  S.  W.  908.  Mich. 
Dunton  i\  Outhouse,  64  Mich.  419,  31 
X.  "W.  411;  Mowrev  v.  Yandling,  9 
Mirh.  39. 

Manner  of  alleging  contracts  gener- 
ally, see  11  Staxdard  Pboc.  981,  ■£*  seq. 

[a]  With  reasonable  certainty,  the 
contract  must  be  alleged.  Dunton  v. 
Outhouse,  64  Mich.  419,  31  N.  W.  411. 
See  also  Betts  r.  Sykea,  82  Ala.  378,  2 
So.  648. 

37.  Colo.  —  Fostoria  Gold  Min.  Co. 
V.  Hazard,  44  Colo.  495,  99  Pac.  758. 
Ky.  — Baird  v.  Prewitt,  158  Ky.  793, 
166  S.  W.  771;  Bullock  v.  Graham  & 
Co.,  87  Kv.  120,  7  S.  W.  889;  Williams 
f.  Abrahams,  3  Bush  186;  Moore  v. 
Moxev's  Admr.,  19  Ky.  L.  Rep.  160,  39 
S.  W."  420;  Saunders  r.  Saunders,  4  Ky. 


L.  Rep.  626.    Mich.  —  Mowrey  v.  Yand- 
ling, 9  Mich.  39. 

[a]  Terms  of  payment  must  be  al- 
leged. Dunton  r.  Outhouse,  64  Mich. 
419,  31  X.  W.  411. 

38.  Bybee  v.  Smith,  88  Ky.  648,  11 
S.  W.  722;  Calvin  r.  Duncan,  12  Bush 
(Ky.)  101;  Moore  v.  Moxey's  Admr., 
19  Kv.  L.  Rep.  160,  39  S.  W.  420.  See 
11  Standard  Proc.  9S9,  992. 

39.  Ark.  —  Wakefield  v.  Johnson,  26 
Ark.  506,  in  suit  by  assignee.  Colo. 
Fostoria  Gold  Min.  Co.  v.  Hazard,  44 
Colo.  495,  99  Pac.  758.  Mich.  —  Dun- 
ton V.  Outhouse,  64  Mich.  419,  426,  31 
X.  W.  411;  Mowrey  v.  Vandling,  9 
Mich.  39. 

See  11  Staxdaed  Proc.  986. 

40.  Bvbee  v.  Smith,  88  Ky.  648,  11 
S.  W.  722;  Bullock  v.  Graham  &  Co.,  87 
Kv.  120,  7  S.  W.  889;  Barnes  v.  Jack- 
son, 85  Kv.  407,  3  S.  W.  601;  Moore  v. 
Moxey's  Admr.,  19  Ky.  L.  Rep.  160,  39 
S.  W.  420;  Saunders  v.  Saunders,  4  Ky. 
L.  Rep.  626. 

41.  Hillard  v.  Rountree,  15  Ky.  L. 
Rep.  556,  24  S.  W.  607. 

42.  Moore  v.  Smith,  26  W.  Va.  379; 
Robinson  r.  Dix,  18  W.  Va,  528.  See 
19  Standard  Proc.  36. 

[a]  But  a  failure  to  do  so  is  not 
ground  for  demurrer.  Moore  -r.  Smith, 
26  W.  Va.  379;  Robinson  v.  Dix,  18  W. 
Va.  528. 

43.  First  Nat.  Bank  v.  Robinson, 
104  Tex.  166,  135  S.  W.  372;  Brasfield 
V.  Young  (Tex.  Civ.  App.),  153  S.  W. 
180. 

44.  Ala.  —  Mutual  Building  &  L. 
Assn.  f.  Wveth,  105  Ala.  639,  17  So. 
45.  Ky.  — Mitchell  r.  C]ark,  9  Ky.  L. 
Rep.    568,    6    S.    W.    90S.    Ohio.  —  Ed- 
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from  need  not  be  alleged,^^  and  would  be  insufficient  standing  alone." 
By  statute,  the  vendor  is  required  to  set  forth  all  the  liens,  if  any,  exist- 
ing on  the  property.*^ 

When  several  parcels  of  land  owned  by  different  persons  in  severalty 
are  sold  for  a  gross  sum,  the  bill  or  complaint  must  allege  the  relative 
value  of  each  parcel  at  the  time  of  the  sale,  and  what  part  of  the  gross 
purchase  price  was  to  be  paid  for  each  parcel,*^  as  well  as  show  whether 
there  were  separate  contracts  or  there  was  an  entire  contract.^^  Waiver 
of  the  lien  need  not  be  negatived^"  unless  the  bill  contains  facts  which 
would  otherwise  show  a  waiver.^^ 

(IV.)  Description  of  Premises.  —  The  premises  to  be  charged  with  the 
lien  must  be  described  with  reasonable  certainty  and  definiteness.^^ 
Although  advisable,  an  allegation  that  the  land  is  divisible  or  indivisible 
is  not  required,  even  when  the  statute  requires  the  court,  before  order- 
wards  V.  Edwards,  24  Ohio  St.  402,  412. 
Tex. —  Dishman  v.  Frost  (Tex.  Civ. 
App.),  140  S.  W.  358. 

Alleging  the  contract,  see  supra,  I,  B, 
8.  b,  (II). 

[a]  It  is  sufficient  to  state  (1)  the 
amount  of  the  deferred  payments  and 
aver  that  this  amount  was  set  forth  in 
the  deed.  (Kentucky  Electric  Institute 
V.  Gaines,  8  Ky.  L.  Eep.  257,  1  S.  W. 
444),  (2)  or  to  allege  that  the  note  was 
given  for  the  purchase  money  of  said 
real  estate,  and  that  it  was  declared  to 
be  a  lien  thereon  in  the  deed  executed 
therefor  (Beard  v.  Payne  (Ind.  App.), 
115  N.  E.  782),  or  (3)  to  allege  that 
the  note  was  given  in  part  payment 
for  the  purchase  money  for  the  land 
described.  Garrett  v.  Interstate  Bank, 
79  Tex.  133,  15  S.  W.  224. 


45.  Edwards  v.  Edwards,  24  Ohio 
St.  402,  412;  Garrett  v.  Interstate 
Bank,  79  Tex.  133,  15  S.  W.  224. 

[aj  An  express  allegation  in  the 
language  of  the  statute  defining  the 
lien,  that  the  vendor  has  a  lien  "for  so 
much  of  the  purchase  price  as  remains 
unpaid  and  unsecured  otherwise  than 
by  the  personal  obligation  of  the  buy- 
er," is  not  necessary  to  the  cause  of 
action.  Brown  v.  Kahn,  176  Cal.  159, 
167  Pac.  869. 

46.  Mitchell  v.  Clark,  9  Ky.  L.  Eep. 
568,  6  S.  W.  908.  See  the  title  "Con- 
clusions of  Law." 

47.  Baird  v.  Prewitt,  158  Ky.  793, 
166  S.  W.  771;  Faught  v.  Henry,  13 
Bush  (Ky.)   471. 

48.  Fostoria  Gold  Min.  Co.  v.  Haz- 
ard, 44  Colo.  495,  99  Pac.  758;  (distin- 
gvAshing  Brisco  v.  Minah  Consol.  Min. 
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Co.,  82  Fed.  952;  Waterfield  v.  Wilber, 
64  Mich.  642,  31  N.  W.  553. 

49.  Fostoria  Gold  Min.  Co.  v.  Haz- 
ard, 44  Colo.  495,  99  Pac.  758. 

50.  Ind.  —  Lord  v.  Wilcox,  99  Ind. 
491;  Mulky  v.  Karsell,  31  Ind.  App.  595, 
68  N.  E.  689.  Miss.  —  Dodge  v.  Evans, 
43  Miss.  570,  N.  Y.  —  Seymour  v.  Mc- 
Kinstrv,  106  N.  Y.  230,  239,  12  N.  E. 
348,  14  N.  E.  94. 

51.  Scott  V.  Edgar  (Ind.  App.),  60 
N.  E.  468;  Faver  f.  EobLason,  46  Tex. 
204. 

52.  Ala.  — Paige  f.  Broadfoot,  100 
Ala.  610,  13  So.  426;  Liles  v.  Eatchford, 
88  Ala.  397,  6  So.  914;  Thompson  v. 
Sheppard,  85  Ala.  611,  5  So.  334;  Wil- 
liams V.  Eoe,  59  Ala.  629.  Ky. 
Faught  V.  Henry,  13  Bush  471.  Tex. 
Daniel  v.  Watson,  72  Tex.  642,  10  S. 
W.  737;  Alford  v.  Wilson,  62  Tex.  484; 
Murray  v.  Land,  27  Tex.  89;  Blair  v. 
Armstrong  (Tex.  Civ.  App.),  204  S,  W. 
465.  Wis.  —  See  Ellis  v.  Southwestern 
Land  Co.,  102  Wis.  409,  412,  78  N.  W. 
583. 

[a]  With  sufficient  particularity  (1) 
to  inform  the  defendant  what  he  has 
to  defend,  and  court  what  particular 
land  it  is  called  on  to  decree  a  sale  of. 
Thompson  v.  Sheppard,  85  Ala.  611,  5 
So.  334;  Long  v.  Pace,  42  Ala.  495.  (2) 
To  enable  the  court  to  render  judg- 
ment without  reference  to  any  paper 
not  made  a  part  of  the  record.  Baird 
V.  Prewitt,  158  Ky.  793,  166  S.  W.  771. 

[b]  Sufficient  Descriptions.  —  (1) 
See  the  following  eases:  Ala.  —  Neely 
V.  Goodwin,  91  Ala.  604,  8  So.  344;  Be- 
gan V.  Hamilton,  90  Ala.  454,  8  So.  186; 
Liles  r,.  Eatchford,  88  Ala.  397,  6  So. 
914.  Ky.  — Tichenor  v.  Wood,  24  Ky. 
L.    Eep.    1109,    70    S.    W.    837.     Tex. 
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ing  a  sale,  to  ascertain  whether  the  property  can  be  divided,  as  the  court 
may  be  satisfied  of  this  fact  by  other  means.^^ 

(V.)  Title  to  Premises.  —  The  bill  should  clearly  show  in  whom  the 
legal  and  equitable  title  to  the  lands  is  vested.^*  The  vendor,  when 
suing,  should  allege  title  in  himself,^^  unless  he  has  executed  a  convey- 
ance, in  which  case  he  must  allege  that  fact.^^ 

(VI.)  As  to  SubpuTchasers. —  (A.)  Generally.  —  When  subpurchasers  of 
portions  of  the  land  sought  to  be  subjected  to  the  lien  are  made  parties, 
their  interests,  and  the  dates  of  their  respective  purchases  must  be  set 
forth." 

(B.)  Notice  of  Lien.—  That  a  purchaser  of  the  premises  from  the 


Hackworth  v.  English,  53  Tex.  488.  (2) 
A  description  as  "all  that  part  of  the 
Jack  Smith  lands  lying  north  of  High 
Pine  Creek"  is  sufficient  when  supple- 
mented by  parol  evidence  in  aid  of 
identification.  Liles  v.  Eatchford,  88 
Ala.  397,  6  So.  914. 

[c]  Description  by  metes  and 
bounds  sufficient.  Alford  v.  WDson,  62 
Tex.  484. 

[dj  Aider  by  Judgment.  —  An  im- 
perfect description  not  excepted  to 
may  be  cured  by  the  judgment  supply- 
ing the  omission.  Brown  f.  McKee,  80 
Tex.  594,  16  S.  W.  435. 

[e]  A  description  of  the  property 
as  a  house  and  lot  on  M.  street  in  the 
city  of  L.  is  insufficient.  Faught  v. 
Henry,  13  Bush   (Ky.)   471. 

53.  Baird  v.  Prewitt,  158  Ky.  793, 
166  S.  Yv.  771;  Sears  v.  Henry,  13  Bush 
(Ky.)  413. 

54.  Clements  v.  Motley,  120  Ala. 
575,  24  So.  947.  See  Moore  v.  Moxey's 
Admr.,  19  Kv.  L.  Eep.  160,  39  S.  W. 
420. 

55.  Barnes  v.  Jackson's  Admr,,  85 
Ky.  407,  3  S.  W.  601;  Calvin  v.  Dun- 
can, 12  Bush  (Ky.)  101;  Mitchell  v. 
Clark,  9  Ky.  L.  Eep.  568,  6  S.  W.  908. 
Compare  Chapman  f.  Chunn,  5  Ala.  397, 
400,  holding  the  purchaser  cannot  in- 
terpose the  objection,  and  at  all  events, 
an  allegation  of  readiness  and  willing- 
ness to  convey  is  sufficient  without  an 
allegation  of  ability. 

[a]  That  he  has  "good"  title  to 
the  land  need  (1)  not  be  alleged  as  a 
general  rule.  Teague  v.  "Wade,  59  Ala. 
369;  Hubbard  v.  Bigham,  2  Pos.  Unrep. 
Cas.  (Tex.)  420.  (2)  But  where  By  the 
contract  the  purchaser  agrees  to  pay 
the  balance  of  the  purchase  money  if 
the  title  to  the  land  should  be  perfect- 


ed to  his  satisfaction,  there  is  evident- 
ly some  defect  in  the  title  which  the 
vendor  is  required  to  remedy,  and  he 
must  allege  the  perfection  of  the  title. 
Kirkland  v.  Little,  41  Tex.  456. 

[b]  An  allegation  that  the  com- 
plainant was  "seized  and  possessed" 
in  connection  with  an  allegation  of 
willingness  to  make  title  to  the  land 
sufficiently  shows  ownership.  McKen- 
zie  r.  Baldridge,  49  Ala.  564. 

[c]  Omission  May  Be  Supplied  by 
Admission  in  Answer.  —  Barnes  v. 
Jackson's  Admr.,  85  Ky.  407,  3  S.  W. 
601. 

Character  of  title  to  be  conveyed, 
see  supra,  I,  B,  8,  b. 

56.  Baird  v.  Prewitt,  158  Kv.  793, 
166  S.  W.  771;  Bullock  v.  Graham  & 
Co.,  87  Ky.  120,  7  S.  W.  889. 

[a]  An  allegation  that  the  plaintiff 
"sold  and  conveyed"  the  lands  de- 
scribed imports  a  conveyance  by  deed. 
Grimes  v.  Grimes,  141  Ind.  480,  40  N.  E. 
912. 

57.  McGlaughlin  v.  McGraw,  44  W. 
Va.  715,  724,  30  S.  E.  64. 

[a]  As  To  Priority.  —  A  vendor 
seeking  to  enforce  his  lien  against  one 
of  the  parcels  in  the  hands  of  a  sub- 
purchaser need  not  show  that  this  par- 
eel  is  primarily  liable  for  the  satisfac- 
tion of  the  lien.  When  the  vendee  sells 
different  parcels  to  different  purchasers, 
the  property  last  sold  must  be  exhaust- 
ed in  payment  of  the  debt  before  re- 
sorting to  the  other  parcels.  But  the 
lien  holder  cannot  be  held  to  determine 
for  himself  the  equities  of  the  pur- 
chasers. This  question  must  be  deter- 
mined between  the  purchasers.  Dia- 
mond Flint  Glass  Co.  v.  Boyd,  30  Ind. 
App.  485,  66  N.  E.  479. 
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original  vendee  had  notice  of  the  lien  sought  to  be  enforced  need  not 

be  alleged.^^ 

(VII.)  Conditions  Precedent. —  (A.)  Peeformance,  Tender  and  Willingness. 
The  plaintiff  must  plead  a  performance  of  conditions  precedent  or  an 
excuse  therefor.^^  As  a  general  rule,  when  the  contract  contains  de- 
pendent covenants,  a  tender  of  a  deed  need  not  be  alleged, ^°  unless  re- 
quired in  the  jurisdiction  in  which  suit  is  brought  f'^  it  is  sufficient  to 
allege  a  willingness  to  make  such  a  deed  as  the  contract  requires.^^  It 
has  been  stated  broadly  that  if  the  vendor  has  not  made  a  conveyance 
of  the  premises,  he  must  allege  that  he  is  able  and  willing  to  do  so  ac- 
cording to  the  terms  of  his  contract.^^  But  some  courts  hold  that  an 
averment  of  complainant's  ability  and  readiness  to  convey  is  necessary 
only  when  the  payment  of  the  purchase  prise  is  to  be  contemporaneous 
with  or  subsequent  to  the  execution  of  the  conveyance.^* 

(B.)  Demand  for  Payment.  —  A  demand  for  payment,  when  a  condition 
precedent,  must  be  alleged.^^ 

(Vin.)  As  to  Payment  or  Non-Payment.  —  The    bill    must    allege    the 

58.  Ala.  — Knight  v.  Knight,  113 
Ala.  597,  21  So.  407.  Ind.  — Mulky  v. 
Karsell,  31  Ind.  App.  595,  68  N.  E.  689. 
N.  y.  —  Seymour  v.  McKinstry,  106  K. 
Y.  230,  12  N.  E.  348,  14  N.  E.  94.  Tex. 
Hunker  v.  Estes  (Tex.  Civ.  App.),  159 
S.  W.  470.  See  Powers  v.  Smith  (Tex. 
Civ.  App.),  29  S.   W.  416. 

Lack  of  notice  of  lien  an  afitanative 
defense,  see  infra,  IV. 

59.  See  4  Standard  Proc.  115;  11 
Standard  Proc.  998,  et  seq. 

[a]  A  waiver  of  performance  ia  not 
available  under  an  allegation  of  per- 
formance. It  must  be  pleaded.  Doliu- 
ski  V.  Fir.t  Nat.  Bank  (Tex.  Civ.  App.), 
122  S.  W.  276.  See  11  Standard  Proc. 
1005. 

60.  Ia.  —  Boynton  v.  Salinger,  147 
Iowa  537,  126  N.  W.  369.  Mo.  — Mis- 
souri Land  Co.  v.  Baylor,  71  Mo.  App. 
94.  Neb.  —  Harrington  v.  Birdsall,  38 
Neb.  176,  56  N.  W.  961.  N.  Y.  — Free- 
son  V.  Bissell,  63  N.  Y.  168. 

See  , generally  the  title  "Tender." 

61.  See  supra,  I,  B,  4,  c. 
[a]     Where  a  tender  is  excused,  it  is 

necessary  for  the  vendor  to  show  that 
he  was  able  and  ready,  at  the  appoint- 
ed time  to  do  that  which  he  had  agreed 
to  do;  or  at  least,  that  he  was  disposed, 
and,  if  the  contract  had  not  been  re- 
nounced by  the  vendee,  would  have 
been  able,  on  the  day  designated  to 
make  full  performance  on  his  part.  Mc- 
Lendon  v.  Hamblin,  34  Ala.  86. 

62.  Ia.  —  Goodwine  v.  Morey,  111 
Ind.  68,  12  N.  E.  82.  Mo.  — Missouri 
Land   Co.  v.  Baylor,   71   Mo.   App.   94. 
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Tenn. —  Mullens  v.  Big  Creek  Gap  Coal 
etc.  Co.,  35  S.  W.  439. 

[a]  He  must  tender  a  deed  with  his 
bill,  or  if  the  tender  is  impossible  or 
impracticable,  he  must  offer  to  make  it 
when  ascertained  by  the  court  to  whom 
the  same  should  be  made;  or  if  the 
disability  exists  upon  the  part  of  the 
vendor  to  make  the  deed,  when  such 
disability  is  removed  by  the  court. 
Turner  v.  Lassiter,  27  Ark.  662. 

[b]  But  the  omission  of  such  alle- 
gation is  not  fatal  in  the  absence  of 
objection.  And  on  objection  the  de- 
fect may  be  corrected  by  amendment. 
Freeson  v.  Bissell,  63  N.  Y.  168. 

[c]  In  an  action  by  the  personal 
representative  of  the  vendor,  he  must 
allege  that  he  has  title  to  the  land,  or 
that  he  has  tendered  a  deed,  or  is  will- 
rug,  ready  and  able  to  do  so.  Thomson 
V.  Smith,  63  N.  Y.  301. 

63.  Ky.— Baird  v.  Prewitt,  158  Ky. 
793,  166  S.  W.  771;  Bullock  v.  Graham 

6  Co.,  87  Ky.  120,  7  S.  W.  889;  Moore 
V.  Moxey  's  Admr.,  19  Ky.  L.  Eep.  16fl,  39 
S.  W.  420.  Mo.  —  Powell  v.  Hunter,  204 
Mo.  393,  102  S.  W.  1020.  Tex.  — Hub- 
bard V.  Bigham,  2  Pos.  Unrep.  Cas.  420. 

64.  Bogan  v.  Hamilton,  90  Ala.  454, 
8  So.  186;  Davis  v.  Smith,  88  Ala.  596, 

7  So.  159;  Munford  v.  Fearce,  70  Ala. 
452;  McKleroy  v.  Tulane,  34  Ala.  78. 

65.  Cordova  Coal  Co.  v.  Long,  91 
Ala.  538,  8  So.  765.  See  also  Dubois  v. 
Hull,  43  Barb.  (N.  Y.)  26.  See  supra, 
I,  B,  4,  d. 
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amount  due  and  unpaid,-  and  if  otl-r  -tes  than  thos^  su^d  on  w^^^^^ 
given  for  the  purchase  money,  it  has  been  held  the  bill  must  allege 

'-''^ri^jX'or.^^^^^^^  Law.-  As  a  general  rule  it  is  not  neees- 
sary  to  allege  that  the  vendee  has  no  other  property  subject  to  execution, 
except  the  propertv  against  which  the  lien  is  asserted. 

cPravehor  Rdief.-The  bill  must  contain  an  appropriate  prayer 
for  relief  -  A  prayer  for  general  relief  is  sufficient  without  a  specific 
nraver  for  the  enforcement  of  the  lien.'^         .   .     ,  ^f  ^„  ;„ 

"^TeMUs.-A  statute  requiring  the  ""g"',  "^i-i^P^l  ad?ng" 
^trument  on  which  a  pleading  is  based  to  be  filed  with  the  Pleacimg 
doesnot  apply  to  and  require  copies  of  the  purchase  money  notes  to  be 

"'f  Jai',r.f  .7'c««°er<,y  Ac(ioi.  and  Multifariousness.  -  A  bill  or 

iZZ  fnrecC  a  yendor's  lien  should  not  be  multifarious,"  or 

iS^^J^rly  ^in'tr^yJes  of^etion."   It  is  not  subject  to  this  obiec 

See    8    Standard   Proc.    795,   et 


66  Ala.  — Mutual  Building  &  L. 
Assn.  r.  Wyeth,  105  Ala.  639,  643  1, 
So  45  Cal.  —  Tozer  v.  George,  123  Cal. 
650,  56  Pac.  465.  Ky.  —  Calvin  r.  Dun- 
can 12  Bush  101;  Moore  v.  Moxey  s 
Id^r.,  19   Ky.  L.  Eep.  160,  39   S.  W. 

420. 

Fal  An  allegation  that  the  note  was 
due  and  unpaid  at  the  time  of  the  filing 
of  the  bill  is  essential.  Cronan  v. 
Frizell,  42  111.  319;  Hough  f.  Canby,  8 
Blackf.  (Ind.)  301.  See  also  4  Stand- 
ard Proc.  253.  lo  ir^ 
67  Aloore  V.  Moxey 's  Admr.,  19  Ky. 
L.  Kep.  160,  39  S.  W.  420 

68.  Lord  v.  Wilcox,  99  Ind  491. 
Citizens'  State  Bank  t-.  Adams,  91  Ind. 
280  ^88-  Huffman  f.  Cauble,  8b  ind. 
591 ;  Evans  v.  Feeny,  81  Ind.  532  Con- 
tra, Overlv  V.  Tipton,  68  Ind  410;  Mc- 
CaAley  r.^Holtz,  62  Ind.  205.  But  see 
Mills  r.  Metcalf,  3  Litt.  (Ky.)  421 
holding  a  bill  which  does  not  allege 
the  insolvency  of  the  defendant,  or 
that  he  has  not  other  property  suffi- 
cient to  satisfy  the  lien  is  insufficient. 
69.  Mutual  Building  &  Loan  Assn. 
f  Wveth,  105  Ala.  639,  17  So.  4o;  Mills 
r  Metcalf,  3  Litt.  (Ky.)  421.  See  gen- 
erally the  title,  « 'Prayer'' 

70  Ala  —Mutual  Building  &  Loan 
Assn  r.  Wveth,  105  Ala.  639,  17  So.  45. 
Cal.  —  Eogers  Dev.  Co  v.  Southern  Cali- 
fornia Eeal  Estate  Inv  Co  lo9  Cal. 
735,  115  Pac.  934,  35  L.  K.  A.  ^- f  ^43. 
Ohio.  — Edwards  f.  Edwards,  24  Ohio 
cit  M'>  41"  Tex.  —  Port  Worth  r.  Key- 
nolds  (Tex".'  Civ.  App.),  190  S^W.  501; 
Morris  f.  Holland,  10  Tex.  Cxv.  App. 
474,  31  S.  W.  690. 


71. 
sen.  .  , 

72.  Citizens'  State  Bank  v.  Adams, 
91  Ind.  280;  Himes  v.  Langley,  85  Ind. 

73.  Chapman  r.  Chunn,  5  Ala.  397. 
See  the  title,  "Multifariousness."      _ 

ral  Joinder  of  Demands  Held  in 
Different  Capacities.  —  A  tenant  in 
common,  who  is  appointed  g^fdian 
over  his  cotenant,  and  who  sells  the 
premises,  taking  separate  notes  to  him- 
self and  cotenant,  cannot,  m  the  dual 
capacity  of  individual  and  guardian, 
enforce  the  liens  on  both  notes  m  one 
suit.    East  V.  East,  80  Ala.  199. 

[bl  A  complaint  does  not  state  two 
causes  of  action,  one  at  law  on  the  note, 
and  one  in  equity  to  enforce  the  lien, 
because  of  a  demand  for  judgment  for 
the  amount  of  the  note.  Uecke  v.  Held, 
144  Wis.  416,  129  N.  W.  599.  As  to 
general  rule  see  14  Standard  Proc.  6^o, 

note  3o.  ,  _,„„^ 

[c]  Specific  Performance  and  rore- 
closure.  — A  complaint,  containing  a 
praver  that  the  defendant  be  required 
to  perform  his  contract  or  that  his  in- 
terest in  the  property  be  foreclosed,  is 
not  open  to  the  objection  of  demanding 
different  and  independent  remedies, 
specific  performance  and  foreclosure. 
Performance  bv  the  defendant  is  pay- 
ment and  foreclosure  is  the  remedy  to 
enforce  it.  Bovnton  f.  Salinger,  147 
Iowa  537,  126  N.  W.  369. 

74.     See   the   title   "Joinder  of  Ac- 
tions,"  and  Busch  v.  Broun   (Tex.  Civ. 
App.),  152  S.  W.  683. 
1      [a]     Removal  of  Building.—  A  plain- 
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tion  because  it  seeks  also  fo  redeem  land,  set  aside  a  tax  sale,  and  cancel 
a  certificate  of  purchase  as  a  cloud  on  complainant's  title,^'  or  because 
it  seeks  to  release  incumbrances  fraudulently  and  collusively  placed  on 
the  premises/*'  Causes  of  action  on  separate  notes  held  by  the  same 
party  and  secured  by  the  same  lien  may  be  joined,"  or  the  plaintiff  may 
foreclose  on  one  and  still  have  an  action  on  the  other  for  the  amount 

due.'^^ 

f.  Amendment.  —  The  bill  may  be  amended  in  accordance  with  the 
general  rules,'^''  if  a  new  cause  of  action  is  not  thereby  set  up.^°  Thus  it 
may  be  amended  as  to  the  description  of  the  land,^'  and  as  to  the  assign- 
ment of  the  note.^2  The  plaintiff  may  add  an  allegation  of  willingness 
and  ability  to  convey.^^  And  it  has  been  held  that  the  vendor  may 
amend  his  petition  so  as  to  pray  for  his  other  remedy,  a  recovery  of  the 
land,^*  or  for  rescission,^^  or  for  enforcement  of  the  lien  as  an  equitable 
mortgage.^** 

9.  Process.  —  The  process  and  manner  of  service  in  vendor's  lien 
suits  conform  to  the  general  rules.*^  Being  in  rem,  service  upon  non- 
residents by  publication,^^  or  personal  service  without  the  state  may 


tiff  suing  for  the  debt  and  foreclosure 
of  the  lien  may  join  a  cause  of  action 
in  tort  against  one  under  no  contract- 
ual obligation  to  pay  the  debt  but  who 
has  wrongfully  removed  a  building 
from  the  land  or  otherwise  caused  a 
depreciation  in  the  value  of  the  secur- 
ity. Bowden  v.  Bridgman  (Tex.  Civ. 
App.),  141  S.  W.  1043,  citiyig  Cassidy  v. 
Willis,  33  Tex.  Civ.  App.  289,  78  S.  W. 
40;  Cobb  v.  Barber,  92  Tex.  309,  47  S. 
W.  963. 

75.  Eandlei;.  Boyd,  73  Ala.  282,  286; 
Johnston  v.  Smith's  Admr.,  70  Ala.  108. 

76.  Eamash  v.  Scheuer,  81  Wis.  269, 
51  N.  W.  330. 

77.  Vieno  v.  Gibson  (Tex.  Civ. 
App.),  20  S.  W.  717. 

78.  Vieno  f.  Gibson  (Tex.  Civ. 
App),  20  S.  W.  717. 

Effect.  —  But  a  sale  of  the  entire 
tract  for  the  debt  already  due  oper- 
ates as  a  release  of  the  security  for 
the  amount  not  due.  See  infra,  I,  B, 
17,  c. 

79.  Ala.  —  Johnson  v.  Burner,  88 
Ala.  580,  7  So.  245;  Pitts  v.  Powledge, 
56  Ala.  147;  Moore's  Admr.  v.  Alvis, 
54  Ala.  356.  N.  Y.  —  Dubois  v.  Hull,  43 
Barb.  26,  as  to  demand.  Tex.  —  Spen- 
■:^er  v.  McCarty,  46  Tex.  213. 

See  the  titles,  "Amendments  and 
Jeofails;"  "Bills  and  Answers;" 
"New  Cause  of  Action  or  Defense;" 
"Parties." 

[a]  To  Set  Forth  the  Interests  of 
Subpurchasers  Brought  in  by  Amended 

Vol.  XXV 


Bill.  —  McGlaughlin  v.  McGraw,  44  W. 
Va.  715,  30  S.  E.  64. 

80.  McCrory  v.  Guyton,  164  Ala.  365, 
51  So.  312;  Moore's  Admr.  v.  Alvis,  54 
Ala.  356.  See  the  title  "New  Cause  of 
Action  or  Defense." 

81.  Lewis  V.  Dennis,  54  Tex.  487; 
Spencer  v.  McCarty,  46  Tex.  213. 

82.  Prickett  v.  Sibert,  75  Ala.  315, 
charging  the  transfer  was  by  indorse- 
ment rather  than  by  delivery  as  origin- 
ally  alleged. 

83.  Freeson  v.  Bissell,  63  N.  Y.  168. 

84.  Stone  Land  &  Cattle  Co.  v. 
Boon,  73  Tex.  548,  11  S.  W.  544;  At- 
teberrv  v.  Burnett,  52  Tex.  Civ.  App. 
617,  114  S.  W.  159. 

85.  Moon  V.  Sherwood  (Tes.  Civ. 
App.),  180  S.  W.  296. 

86.  Smith  v.  Hiles-Carber  Co.,  107 
Ala.  272,  18  So.  37. 

87.  See  the  titles,  "Process;" 
"Service  of  Process  and  Papers;"  and 
Blake  v.  Vesey  (Tex.  Civ.  App,),  143 
S.   W.  221. 

fa]  On  an  amendment  setting  up 
notes  falling  due  pendente  lite,  new 
process  is  not  required.  Eittenhouse 
r.  Swango's  Admr.  (Ky.),  128  S.  W. 
299. 

88.  Eoller  v.  Holly,  176  U.  S.  398, 
405,  20  Sup.  Ct.  410,  44  L.  ed.  520; 
Oswald  V.  Kampmann,  28  Fed.  36;  Gib- 
son r.  Oppenheimer  (Tex.  Civ.  App.), 
154  S.  VV.  694;  Spence  v.  Morris  (Tex. 
Civ.  App.),  28  S.  W.  405. 
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be  had,*^  unless  a  personal  or  deficiency  judgment  is  sought.^° 

10.  Plea  and  Answer. —  a.  Generally.  —  Pleas^^  and  answer^^  j^xist 
conform  to  the  general  rules  elsewhere  treated. 

b.  Particular  Defenses. —  (I.)  Waiver  of  Lien. — A  waiver  of  lien  is 
defensive  matter  Avhicli  must  generally  be  pleaded  in  the  answer  unless 
it  otherwise  appears.^^ 

(11.)  Defect  of  Title.  —  In  the  case  of  an  executory  contract,  the  ven- 
dee relying  on  the  defense  of  defect  of  title  need  not  specify  the  defects.^* 
But  if  he  is  or  had  been  in  possession  under  a  warranty  deed,  he  must 


89.  Brophy  v.  Kelly,  211  Fed.  22, 
128  CCA    38'' 

90.  Brophy  v.  Kelly,  211  Fed.  22,  128 
C.  C.  A.  382;  Spence  r.  Morris  (Tex. 
Civ.  App.),  28  S.  W.  405.  See  infra,  I, 
B,  15,  a,  (IV). 

91.  See  the  title  "Pleas  in  Equity," 
and  titles  dealing  with  particular  kinds 
of  pleas  and  defenses. 

[a]  In  a  suit  to  enforce  the  lien 
against  a  subgrantee  of  a  parcel  of  the 
land,  a  plea  showing  that  the  parcels 
sold  alter  the  defendant's  purchase  and 
those  still  owned  by  the  vendee  are 
more  than  sufficient  to  satisfy  the  lien 
nnist  also  allege  that  the  vendor's 
claim  is  a  subsisting  lien  against  those 
parcels,  and  that  the  lien  has  not  been 
released  as  to  a  part  or  all  of  them. 
Diamond  Flint  Glass  Co.  v.  Bovd,  30 
Ind.  App.  485,  66  X.  E.  479.  See  21 
Standard  Proc.  445. 

[b]  Prematurity  of  Suit.  —  When 
the  only  defendant  sought  to  be  held 
liable  on  the  note  files  no  plea  in  abate- 
ment, a  plea  filed  by  a  codefendant  on 
the  ground  that  the  action  was  brought 
befoi'e  the  expiration  of  the  three  days 
of  grace  will  be  overruled.  Guderian 
V.  Clark,  59  Tex.  Civ.  App.  248,  127 
S.  W.  564. 

92.  See  the  titles,  "Bills  and  An- 
swers." See  also  the  titles,  "Answers;" 
"Confession  and  Avoidance;"  "Deni- 
als. ' ' 

[a]  Responsiveness.  —  An  answer 
setting  up  a  consideration  for  the  note 
in  addition  to  that  alleged  in  the  bill 
and  a  failure  of  such  consideration  is 
not  responsive.  Green  r.  Casev,  70 
Ala.  417. 

[h]  A  purchaser  alleging  the  non- 
existence of  the  vendor's  equitable 
lien  must  show  circumstances  repelling 
the  presumption  of  its  existence  or  re- 
butting the  equitv.  Dunton  v.  Out- 
house, 64  Mich.  4i9,  31  N.  W.  411. 


[c]  The  defense  of  payment  must  be 
alleged,  when  relied  on.  Tom's  Creek 
Coal  Co.  V.  Skeene,  28  Kv.  L.  Eep.  962, 
90  S.  W,  993.  See  Tinsley  v.  Houston 
L.  &  T.  Co.  (Tex.  Civ.  App.),  36  S.  W. 
815,  and  the  title,  "Payment." 

[d]  Fraud  in  the  sale,  when  relied 
upon,  must  be  alleged.  Watkins  v. 
Clifton  Hill  Land  Co.,  91  Tenn.  6S3,  20 
S.  W.  246;  Carson  u.  Kelley,  57  Tex. 
379;  Loveladv  v.  Bennett  (Tex.  Civ. 
App.),  26  S.  W.  313.  See  the  title 
"Fraud  and  Deceit." 

[ej  Usury.  —  See  Woodall  v.  Kellv, 
85  Ala.  368,  5  So.  164,  7  Am.  St.  Rejp. 
57,  and  the  title  "Usury." 

[d]  Release.  —  See  Swan  v.  Benson, 
31  Ark.  728,  and  the  title  "Release." 

93.  Ala.  — Hobson  t:  Wilson,  197 
Ala.  649,  73  So.  332.  Fla.  — Lucas  v. 
Wade,  43  Fla.  419,  424,  31  So.  231. 
Ind.  —  Borror  r.  Carrier,  34  Ind.  App. 
353,  73  X.  E.  123,  as  to  sufficiency  of 
answer.  Mich.  —  Zeigler  r.  Vallev  Coal 
Co.,  150  Mich.  82,  113  N.  W.  775." 

[a]  But  an  exception  to  the  rule  in 
favor  of  infants  will  be  made.  Lucas 
V.  Wade,  43  Fla.  419,  31  So.  231. 

Negativing  waiver  in  bill,  see  supra, 
I,  B,  8,  b,  (in). 

94.  Simmons  v.  Bailey,  105  Tenn. 
152,  58  S.   W.  277. 

[a]  In  the  case  of  executory  con- 
tracts, a  cross  bill  on  the  part  of  the 
defendant  setting  up  defects  in  the 
vendor's  title  becomes  essentially  a 
bill  to  enforce  specific  performance  of 
an  agreement  to  make  a  perfect  title 
or  to  rescind  the  contract  if  the  vendor 
is  unable  or  fails  to  make  such  title. 
In  such  case  the  vendee  need  not  point 
out  the  defects  of  title,  but  it  is  in- 
cumbent on  the  vendor  to  tender  a  per- 
fect title.  Simmons  v.  Bailev,  105  Tenn. 
152,  58  S.  W.  277. 
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not  only  allege  and  specify  the  defects  of  the  title  of  the  vendor,^^  ^ut 
he  must  also  allege  an  eviction,9«  or  in  some  states,  a  danger  of  eviction,^^ 
or  fraud,^^  insolvency,''^  or  nonresidence^  of  the  vendor;  and  he  must 
allege  circumstances  repelling  the  presumption  that  at  the  time  of  the 
purchase  he  knew  or  intended  to  run  the  risk  of  the  defect  of  title.- 
Furthermore  as  a  prerequisite  to  resisting  payment,  he  must,  if  in  pos- 
session of  the  property,  restore  the  possession  and  return  the  deed  for 

cancellation.^  ,-.,.-,.  ■. 

(III.)  Innocent  Purchaser.  —  The  defense  that  the  defendant,  a  subpur- 
chaser, is  an  innocent  purchaser,  must  be  made  either  by  plea  or 
answer.* 

11.  Set-Off,  Counterclaim  and  Cross-Bill,  etc.  —  The  purchaser  may 
plead  a  cross-bill,^  cross-complaint,*^  a  set-off  or  counterclaim,^  in  ac- 


95.  Ark.  —  Benjamin  r.  Hobbs,  31 
Ark.  151;  Bolton  v.  Branch,  22  Ark. 
435.  Tenn.  —  Simmons  v.  Bailey,  105 
Tenn.  152,  58  S.  VV.  277;  Clark  v.  Carl- 
ton, 4  Lea  452.  Tex.  —  Haralson  r. 
Langford,  66  Tex.  Ill,  18  S.  W.  339; 
Knight  V.  Coleman  Co.  (Tex.  Civ.  App.), 
51  S.  W.  258. 

[a]  He  must  show  what  the  out- 
standing title  is,  and  (1)  that  it  is 
paramount  to  that  of  the  vendor.  Ben- 
jamin V.  Hobbs,  31  Ark.  151.  (2)  He 
must  allege  the  existence  and  validity 
of  the  outstanding  title.  Hubbard  v. 
Bigham,  2  Pos.  Unrep.  Cas.  (Tex.)  420. 

96.  English  v.  Thomasson,  82  Kv. 
280;     Pryse  v.  McGuire,  81   Ky.  608.' 

97.  Cooper  r.  Singleton,  19  Tex.  260, 
70  Am.  Dec.  333;  Knight  V.  Coleman 
Co.    (Tex.   Civ.  App.),   51   S.   W.  258. 

98.  English  v.  Thomasson,  82  Ky. 
280;  Pryse  V.  McGuire,  81  Ky.  608; 
Leird  v.  Abernathy,  10  Heisk.   (Tenn.) 


626 
99 

280; 


English    V.    Thomasson,    82    Ky. 

Pryse  v.  McGuire,  81  Ky,  608; 
Poster  V.  Lyons,  19  Ky.  L.  Rep.  1906, 
44  S.  W.  625;  Leird  v.  Abernathy,  10 
Heisk,    (Tenn.)    626. 

1.  English  V.  Thomasson,  82  Kv. 
280;  Fost6r  V.  Lvons,  19  Ky.  L.  Eep. 
1906,  44  S.  W.  625. 

2.  Haralson  v.  Langford,  66  Tex. 
Ill,  18  S.  W.  .339;  Cooper  v.  Single- 
ion,  19  Tex.  260,  70  Am.  Dec.  333; 
Moore  v.  Vogel,  22  Tex.  Civ.  App.  235, 
54  S.  W.  1061. 

[a]  But  an  allegation  that  the  pur- 
chaser was  told  by  an  attorney  that 
the  title  was  good  and  that  he  relied 
upon  such  representations  is  insuffici- 
ent. Moore  v.  Vogel,  22  Tex.  Civ.  App, 
235,  54  S.  W.   1061. 
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3.  Benjamin  v.  Hobbs,  31  Ark.  151; 
Cooper  r.  Singleton,  19  Tex.  260,  70  Am. 
Dec.  333;  Knight  V.  Coleman  Co.  (Tex. 
Civ.  App.),  51  S.  VV.  258;  Moore  v. 
Vogel,  22  Tex.  Civ.  App.  235,  54  S.  W. 
1061. 

4.  As  to  manner  of  making  this 
defense,  see  infm,  IV. 

5.  See  the  title,  "Cross-Bill"  and 
Woodall  f.  Kelly,  85  Ala.  368,  5  So. 
164,  7  Am.  St.  Rep.  57;  Tedder  v. 
Steele,  70  Ala.  347;  Simmons  v.  Bailey, 
105   Tenn.  152,   58   S.    W.  277. 

6.  See  the  title,  "Cross-Complaint" 
and  infra,  this  section. 

7.  Ala.  —  Hooper  v.  Armstrong,  69 
Ala.  343.  Miss.  —  See  Doyle  v.  On,  51 
Miss.  229.  Tex.  —  Greathouse  v.  Great- 
house,  60  Tex.  597  (under  a  statute 
authorizing  the  defendant  to  plead  any 
counterclaim  he  may  have  against  the 
plaintiff  subject  to  such  limitations  as 
may  be  prescribed  by  law) ;  Fry  v. 
Houston,  6  Tex.  Civ.  App.  710,  26  S. 
W.    284. 

See  the  title,  "Set-off,  Counterclaim, 
and  Recoupment." 

[a]  By  Way  of  Cross-BiU.  —  Brisco 
V.  Minah  Consol.  Min.  Co.,  82  Fed.  952; 
Gordon  r.  Johnson,  186  HI.  18,  32,  57 
N.  E.  790. 

[b]  The  "subject  of  action,"  as 
used  in  the  statutes  relating  to  counter- 
claims, is  the  right  to  payment  of  pur- 
chase money,  or  the  purchase  money, 
but  not  the  land.  Humbert  v.  Brisbane, 
25  S.  C.  506. 

[c]  A  counterclaim  for  damages  for 
eviction  from  a  part  of  the  premises  is 
not  a  good  counterclaim  under  the  code. 
It  does  not  arise  out  of  the  contract 
set    up    in    the    complaint.      Nor    is    it 
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eordance  with  the  general  rules  governing  such  pleadings.  The  de- 
fendant may  present  a  cross-action  for  a  recovery  of  the  purchase 
money  paid.^  He  may,  in  a  proper  case,  claim  an  abatement  of  the  pur- 
chase money  for  a  deficiency  in  quantity  or  failure  of  title  to  a  portion 
of  the  premises,^  in  his  answer,"'  or  by  way  of  cross-bill.^^  A  cross-bill 
is  a  proper  remedy  to  require  the  vendor  to  perform  his  covenant  to 


connected  with  the  "subject  of 
action."  If  the  subject  of  action  is 
the  primary  right  which  has  been  brok- 
en, it  is  the  plaintiff's  righl  to  have 
payment  of  the  purchase  money;  if  it 
is  the  thing  sought  to  be  obtained,  then 
it  is  the  purchase  money.  In  neither 
case  is  it  the  land,  and  therefore  the 
trespass  is  not  connected  with  the  sub- 
ject of  action.  Humbert  v.  Brisbane, 
25  S.  C.  506. 

[d]  A  recoupment  for  damages  for 
breach  of  warranty  against  incum- 
brances arises  out  of  the  same  trans- 
action and  niav  be  interposed.  Craw- 
ford V.  McDonald,  84  Ark.  415,  106  S. 
W.  206. 

[e]  A  claim  for  malicious  injury  to 
the  premises  after  the  sale  cannot  be 
pleaded  in  reconvention.  Fondren  v, 
Leake,  1  Posey  Unrep.   (Tex.)   151. 

[f]  A  claim  for  unliquidated  dam- 
ages, for  breach  of  trust  or  contract  in 
selling  for  less  than  its  value  another 
tract  of  land  conveyed  by  the  defend- 
ant to  the  plaintiff  as  security  for  a 
debt,  cannot  be  set  off  against  a  suit 
for  foreclosure  of  a  vendor's  lien.  Eid- 
dle  V.  McKinney,  67  Tex.  29,  2  S.  W. 
748. 

[g]  Wten  the  personal  liability  of 
the  purchaser  is  sought  to  be  enforced, 
the  suit  is  strictly  a  proceeding  in  per- 
sonam for  the  enforcement  of  a  debt 
or  demand  to  which  the  lien  is  an  in- 
cident. Consequently,  in  reduction  or 
extinguishment  of  the  debt,  the  pur- 
chaser may  set  off  any  debt  or  demand 
which  would  be  the  proper  subject  of 
set-off,  if  he  were  sued  for  the  debt  or 
demand  in  an  action  at  law.  And  if  the 
bill  is  filed  by  an  assignee,  or  by  any 
person  other  than  the  real  owner  of  the 
debt,  he  may  have  the  benefit  of  any 
set-off  acquired  against  the  assignor 
before  notice  of  the  assignment,  he 
could  have  had  against  the  real  owner. 
Hooper  v.  Armstrong,  69  Ala.  343. 

8.  Cammack  r.  Prather  (Tex.  Civ. 
App.),  74  S.  W.  354. 


[a]  The  purchaser  may  surrender 
the  land  to  the  vendor  and  file  a  cross- 
complaint  for  the  recovery  of  the  in- 
stallments already  paid  and  damages 
suffered  by  the  plaintiff's  breach.  Eob- 
ben  V.  Benson  (Cal.  App.),  173  Pac. 
766. 

9.  Ky.  — Landrum  v.  Wells,  122  S. 
W.  213;  Simpson  v.  Hawkins,  1  Dana 
303.  Tenn. —  Gaines  v.  Fagala,  42  S.  W. 
462.  W.  Va.  — Bee  v.  Burdett,  23  W. 
Va.   744. 

But  see  Bottoms  v.  Dykes,  102  Ala. 
582,  14  yo.  874. 

[a]  If  the  vendee  is  not  put  in  pos- 
session of  a  part  of  the  premises,  the 
covenant  of  quiet  possession  is  broken 
and  the  vendee  need  not  wait  for  a 
judicial  eviction,  nor  allege  insolvency 
or  other  equitable  grounds.  Pryse  V. 
McGuire,  81  Ky.  608. 

[b]  The  insolvency  of  the  vendor 
must  be  alleged,  when  the  purchaser  is 
in  possession  under  a  warranty  deed, 
as  he  is  deemed  to  rely  on  the  war- 
ranty, unless  the  vendor  is  insolvent. 
Woodall  V.  Kelly,  85  Ala.  368,  374,  5 
So.  164,  7  Am.  St.  Eep.  57;  Tedder  v. 
Steele,  70  Ala.  347;  Pitts  v.  Powledge, 
56  Ala.  147. 

[c]  But  the  amount  of  the  costs  and 
attorney's  fees  taxed  against  the  pur- 
chaser in  a  quiet  title  suit  brought  by 
him  cannot  be  set  off  against  the  plain- 
tiff's demand.  Hollandsworth  v.  Squires 
(Tenn.),  56  S.  W.  1044. 

10.  Woodall  v.  Kelly,  85  Ala.  368,  5 
So.  164,  7  Am.  St.  Rep.  57;  Pitts  v. 
Powledge,  56  Ala,  147;  Light  v.  Grant 
&  Co.,  73  W.  Va.  56,  79  S.  £,  1011,  51 
L,  E.  A.  N,  S.  792. 

[a]  A  cross-biU  is  not  necessary,  as 
the  abatement  is  founded  on  the  ground 
that  there  is  a  partial  failure  of  con- 
sideration, and  is  matter  in  discharge 
or  reduction  of  the  plaintiff's  demand. 
Pitts  V.  Powledge,  56  Ala.  147. 

11.  Woodall  r.  Kelly,  85  Ala.  368,  5 
So.  164,  7  Am.  St.  Rep.  57;  Tedder  v. 
Steele,  70  Ala.  347. 
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convey  title,^"  or  to  obtain  a  reformation  of  the  deed/^  or  a  rescission  of 
the  contract,^*  although  in  the  latter  case  the  answer  may  sometimes  be 
treated  as  a  cross-bill,^^ 

12.  Reply. — A  reply  is  sometimes  required  in  accordance  with 
rules  elsewhere  discussed.^^ 

13.  Interlocutory  and  Ancillary  Proceedings.  —  a.    Reference. A 

reference  may  be  ordered  in  a  proper  case.^''  Thus  a  reference  may  be 
ordered  to  ascertain  the  liens  on  the  land  and  their  respective  priori- 
ties.^^ But  questions  as  to  whether  there  is  usury  in  the  transaction/^ 
or  whether  there  is  a  breach  of  warranty^''  should  not  be  referred. 

b.  Receiver.  —  A  receiver  to  collect  the  rents  and  profits  may  be  ap- 
pointed^i  in  accordance  with  general  rules  elsewhere  discussed,^^  when 
it  is  made  manifest  that  the  property  is  insufficient  to  pay  the  debt," 
that  the  person  in  possession  is  insolvent,^*  and  is  committing  or  threat- 
ening to  commit  waste  or  is  otherwise  impairing  the  value  of  plaintiff's 
seeurity.^^ 

c.  Survey.  —  A  survey  of  the  land  may  be  ordered  if  necessary  ^e 

14.  Hearing  or  Trial.  — a.  Generallij.  —  The  hearing  or  trial  pro- 


12.  Broughton  v.  Mitchell,  64  Ala. 
210,  224. 

13.  See    the    title,    "Reformation." 
[a]    The  mistake  must  be  plainly  al- 
leged.    Green  v.  Casey,  70  Ala.  417. 

14.  Cunningham  v.  Hedrick,  23  W. 
Va.  579,  599. 

[a]  By  strict  rules  of  pleading,  a 
defendant  wishing  to  rescind  the  con- 
tract because  of  fraud  or  of  his  in- 
competency to  contract  should  file  a 
cross-bill  for  that  purpose.  Cunning- 
ham V.  Hedrick,  23  W.  Va.  579,  590. 

15.  Cunningham  v.  Hedrick,  23  W. 
Va.  579,  592.  See  also  Mettert's  Admr. 
V.  Hagan,  18  Gratt.  (59  Va.)  231  and 
6  Standard  Peoc.  267. 

16.  See  the  title,  "Replication  and 
Reply,"  and  Cunningham  r.  Hedrick, 
23  W.  Va.  579,  592,  when  answer  takes 
the  place  of  a  cross-bill. 

[a]  When  the  answer  is  a  mere 
denial  of  the  lien,  a  reply  is  unneces- 
sary. Tom 's  Creek  Coal  Co.  v.  Skeene, 
28  Ky.  L.  Rep.  962,  90  S.  W.  993. 

17.  Ala.  —  Waller  v.  Janney,  102 
Ala.  442,  14  So.  876.  Miss.  — Brooks 
V.  Eobinson,  54  Miss.  272;  Kilcrease  v. 
Lum,  36, Miss.  569.  Tenn.  — Clark  v. 
Carlton,  4  Lea  452.  Va.  — Fayette 
Land  Co.  v.  Louisville  &  X.  R.  Co..  93 
Va.  274,  24  S.  E.  1016. 

See  the  title,  References." 

[a]  To  ascertain  the  unpaid  balance 
of  the  purchase  money  with  interest. 
Waller  v.  Janney,  102  Ala.  442,  14  So. 
876. 
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18.  Fayette  Land  Co.  v.  Louisville 
&  N.  R.  Co.,  93  Va.  274,  24  S.  E.  1016j 
McClaugherty  v.  Croft,  43  W.  Va.  270, 
27   S.   E.   246. 

[a]     But  this  is  not  necessary  when 

there  is  no  evidence  of  the  existence 
of  such  liens.  Shickell  v.  Berryville  L. 
&  Imp.  Co.,  99  Va.  88,  37  S.  E.  813. 

19.  Dykes  v.  Bottoms,  101  Ala.  390, 
13  So.  582. 

20.  Dykes  v.  Bottoms,  101  Ala.  390, 
13  So.  582. 

21.  Ky.  —  Murray  v.  Murray,  124 
Ky.  426,  99  S.  W.  301;  Columbia  Fin- 
ance &  Trust  Co.  V.  Morgan,  19  Ky.  L. 
Rep.  1761,  44  S.  W.  389,  628,  45  S.  W. 
65.  Mich.— Belding  v.  Meloche,  113 
Mich.  223,  71  N.  W.  592.  Tex.  —  Cotul- 
la  V.  American  Freehold  L.  M.  Co.  (Tex. 
Civ.  App.),  86  S.  W.  339. 

22.  See   the   title,    "Receivers." 

23.  Columbia  Finance  &  Trust  Co. 
V.  Morgan,  19  Ky.  L.  Rep.  1761,  44  S. 
W.  389,  45  S.  W.  65;  Moore  v.  Knight, 
6  Lea  (Tenn.)   427. 

24.  McCaslin  v.  State  ex  rel.  Evans, 
44  Ind.  151,  174;  Columbia  Finance  & 
Trust  Co.  V.  Morgan,  19  Ky,  L.  Rep. 
1761,  44  S.  W.  389,  45  S.  W.  65. 

25.  McCaslin  v.  State  ex  rel.  Evans, 
44  Ind.  151,  174;  Columbia  Finance  & 
Trust  Co.  V.  Morgan,  19  Kv.  L.  Rep. 
1761,  44  S.  W.  389,  45  S.  W.  65;  Collins 
r.  Richart,  14  Bush   (Ky.)   621. 

26.  Sebree    v.    Coleman,    15    Ky.    L 
Rep.  242,  22  S.  W.  852. 
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ceeds  in  accordance  with  the  general  rules  elsewhere  treated.^^  This  is 
true  as  to  the  questions  of  law  and  fact  involved.^^ 

Jury  Trial. —  An  action  to  foreclose  a  vendor's  lien  is  of  equitable 
cognizance  and  hence  no  right  to  trial  by  jury  obtains  as  a  general  rule.^^ 
But  it  has  been  held  that  if  issue  is  joined  upon  the  demand  for  money,^" 
or  upon  the  issue  of  payment,'^  a  jury  trial  of  such  issue  is  a  matter  of 
right,  and  the  cause  will  be  transferred  to  the  law  docket  for  the  trial 
of  such  issue.^2 

Issues,  Proof  acad  Variance.  —  The  allegations  and  proof  must  corre- 
spond,'^ but  immaterial  variances  are  not  fatal.^*  A  general  denial 
puts  in  issue  every  material  allegation  in  the  complaint.^^ 

b.  Verdict.  —  The  findings^^  or  verdict"  must  conform  to  the  general 


27.  See  generally  the  titles  "Hear- 
ing;" "Trial." 

28.  See  the  title,  "Province  of 
Judge  and  Jury." 

[aj  Whether  or  not  an  assignee  pur- 
chased the  notes  without  notice  before 
maturity,  is  a  question  of  fact  for  the 
jury.  Durst  v.  Bludworth  (Tex.  Civ. 
App.),  209  S.  W.  217. 

[bj  The  existence  of  the  lien  is  not 
a  question  for  the  jury  when  it  arises 
by  operation  of  law  from  the  facts  in 
the  case.  Hales  v.  Peters  (Tex.  Civ. 
App.),  162  S.  W.  386. 

[cj  Whether  there  is  a  waiver  of  a 
lien  by  (1)  taking  renewal  notes  which 
contain  no  express  reservation  of  lien 
as  in  the  case  of  the  original  notes,  is 
a  question  of  fact.  Wilcox  v.  First  Nat. 
Bank  (Tex.  Civ.  App.),  52  S.  W.  560. 
(2)  Whether  or  not  a  vendor  intends 
to  waive  his  lien  by  taking  personal 
security  is  a  question  of  fact  on  which 
evidence  may  be  heard.  Burson  v.  Dos- 
ser, 1  Heisk,   (Tenn.)    754,  759. 

29.  Hassler  v.  Hefele,  151  Ind.  391, 
50  K  E.  361;  Coleman  v.  Floyd,  131 
Ind.  330,  31  N.  E.  75;  Bronson  v.  Wan- 
7.er,  86  Mo.  408;  Yancey  v.  People's 
Bank,  101  Mo.  App.  605,  74  S.  W.  117. 
See  16  Standakd  Proc.  897. 

[a]  On  default  of  the  defendant,  a 
jury  to  assess  the  damages  is  not  nec- 
essary when  the  amount  is  liquidated. 
Bridges  v.  Reynolds,  40  Tex.  2'04;  Nib- 
lett  V.  Shelton,  28  Tex.  548. 

30.  Sherman  v.  Eandolph,  13  Okla. 
224,  74  Pac.  102. 

31.  Tapp's  Admr.  v.  Poindexter 
(Ky.),  128  S.  W.  594. 

32.  Landrum  v.  Wells  (Ky.),  122  S. 
W.  213.  See  generally  the  title, 
"Transfer  of  Causes." 

33.  Ala.  —  Nance  v.  Gray,  143  Ala. 
234,  38  So.  916;  Kyle  v.  Bellenger,  79 


Ala.  516  (variance  as  to  character  of 
lien);  Hooper  v.  Strahan,  71  Ala.  75. 
Ind.  —  Martin  v.  Cauble,  72  Ind.  67,  as 
to  signature  to  notes.  Tex. —  Wagley 
■V.  Western  Union  Land  Co.  (Tex.  Civ. 
App.),  73  S.  W.  1065,  as  to  description 
of  party. 

See  the  title,  "Variance  and  Fail- 
ure of  Proof." 

[a]  Fraud.  —  A  complainant  will 
not  be  denied  relief  when  he  sets  forth 
the  substance  of  the  transaction  and 
the  result,  although  the  evidence  may 
show  that  the  fraud  was  successfully 
accomplished  but  in  some  respects  in 
a  manner  different  from  that  charged. 
Merrill  v.  Allen,  38  Mich.  487. 

[b]  Title.  — When  a  failure  of  title 
is  alleged  in  the  answer  and  a  rescission 
of  the  contract  is  asked,  the  plaintiff 
may  rely  on  a  title  by  adverse  posses- 
sion although  not  alleged.  Bradbury 
V.  Dumond,  80  Ark.  82,  96  S.  W.  390,  11 
L.  R.  A.  (N.  S.)  772. 

34.  Nance  v.  Gray,  143  Ala.  234,  38 
So.  916,  variance  arising  from  clerical 
error  in  description  of  land  in  the  note. 

[a J  The  description  of  the  lien  as 
a  vendor's  lien  when  in  fact  it  is  a 
mortgage  lien  does  not  preclude  relief. 
Adams  v.  Bartell,  46  Tex.  Civ.  App.  349. 
102  S.  W.  779. 

35.  See  7  Standard  Proc.  88. 

[a]  And  the  plaintiff  must  prove  an 
indebtedness  in  some  amount  for  the 
purchase  price.  Fuller  v.  Fuller,  52 
Ind.  App.  488,  100  N.  E.  869. 

36.  See  the  title  "Findings  and 
Conclusions. ' ' 

37.  Higgins  v.  Kendall,  73  Ind.  522; 
Patterson  r.  Allen,  50  Tex.  23.  See  the 
title;  "Special  Interrogatories  to  Jur- 
ies;"  "Verdict." 

[a]     Must    Find    Amount    of    Debt. 
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rules  elsewhere  treated,  and  must  be  such  as  to  establish  the  lien,  if  one 

^^  15  Judgment  *  or  Decree.^^  —  a.  Relief  Granted.—  (I.)  GeneraUy. 
On  the  filing  of  a  bill  to  enforce  a  vendor's  lien,  a  court  of  equity 
acquires  jurisdiction  over  the  whole  contract  of  purchase,  and  can  adjust 
the  recovery  of  the  purchase  money  to  meet  the  rights  of  each  party 
Having  assumed  jurisdiction  the  court  will  retain  the  cause  so  as  to  make 
it  effectual  for  the  purposes  of  complete  relief"  and  will,  consequently, 
remove  everv  impediment  to  the  enforcement  of  the  lien,^^  especially 
when  it  constitutes  a  cloud  on  the  title.*^  But  it  is  error  to  decree  a 
foreclosure  of  a  part  only  of  the  lien  note  when  the  remainder  is  con- 
tested "    The  court  should  not  decree  specific  performance.*^^    _ 

(II.)  Strict  Foreclosure.  —  In  proceedings  to  enforce  vendor's  liens,  the 
court  may  decree  a  strict  foreclosure/^     A  decree  therefor  is  in  the 


Texas  L.  &  L.  Co.  v.  Watkins,  12  Tex. 
Civ.  App.  603,  34  S.  W.  996. 

[b]  Must  Be  Certain  as  to  Amount. 
Heisch  v.  Adams,  81  Tex.  94,  16  S.  W. 
790. 

38.  See  infra,  this  note. 

[a]  Finding  of  Lien.  —  (1)  In  an  ac- 
tion on  a  note  a  verdict  merely  finding 
the  amount  due  is  insufScient,  because 
not  showing  that  the  note  was  for  the 
purchase  price  (Preston  v.  Breedlove 
45  Tex.  47;  McConkej'  v.  Henderson,  24 
Tex.  212),  unless  (2)  the  note  itself 
recites  this  fact.  Slade  v.  Young,  32 
Tex.  668. 

39.  See  the  titles  "Decrees;" 
"Judgments." 

40.  Ala.  —  Pitts  V.  Powledge,  56 
Ala.  147.  lU.  — Eoss  v.  Clark,  126  111. 
App.  460.  Neb.  —  Gardels  V.  Kloke,  36 
Neb.  493,  54  N.  W.  834.  Tex.  —  Bras- 
field  V.  Young  (Tex.  Civ.  App.),  153  S. 
W.   180. 

See  generally  6  Standard  Pboc.  773. 

[a]  After  an  assignment  of  a  part 
of  the  purchase  money  debt  and  a  strict 
foreclosure  by  the  original  vendor,  the 
assignee  is  entitled  to  a  decree  requir- 
ing him  to  execute  his  trust  by  convey- 
ing to  the  assignee  an  undivided  part 
of  the  land,  or  make  compensation 
therefor.    Church  v.  Smith,  39  Wis.  492. 

41.  Johnston  v.  Smith's  Admr.,  70 
Ala.  108,  117. 

42.  Johnston  v.  Smith's  Admr.,  70 
Ala.  108,  117. 

43.  Johnston  V.  Smith's  Admr.,  70 
Ala.  108,  117. 

44.  Sears  v.  Henry,  13  Bush  (Ky.) 
413. 

45.  Hawkins  v.  Thurman,  1  Idaho 
598.    See  supra,  I,  B,  1  and  see  gener- 
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ally  the  title  "Specific  Performance." 

46.  Cal.  —  Odd  Fellows'  Sav.  Bank 
V.  Brander,  124  Cal.  255,  56  Pac.  1109. 
Neb.  —  Harrington  v.  Birdt«ll,  38  Neb. 
176,  56  N.  W.  961;  Foster  v.  Ley,  32 
Neb.  404,  49  N.  W.  450,  15  L.  E.  A.  737. 
Ore.  — Vance  v.  Blakeley,  62  Ore.  326, 
123  Pac.  390;  Flanagan  Est.  v.  Great 
Cent.  Land  Co.,  45  Ore.  335,  342,  77 
Pac.  485;  Security  Sav.  &  Trust  Co.  f. 
Mackenzie,  33  Ore.  209,  52  Pac.  1046. 
Vt.  — Waite  v.  Stanley,  88  Vt.  407,  92 
Atl.  633,  L.  E.  A.  1916C,  886.  Wis. 
Church  V.  Smith,  39  Wis.  492;  Landon 
V.  Burke,  36  Wis.  378.  Wyo,  — Bald 
win  V.  McDonald,  24  Wyo.  108,  156  S. 
W.  27,  35.  Eng.  —  Lysagbt  v.  Edwards, 
L.  E.  2  Ch.  Div.  499,  45  L.  J.  Ch.  554, 
34  L.  T.  N.  S.  787,  24  W.  E.  778. 

Contra,  Fitzhugh  V.  Maxwell,  34 
Mich.  138.  Compare  19  Standard  Prog. 
910,  985. 

[a J  Application  of  Statute  as  To 
Mortgages.  —  Asa  land  contract  is  not 
a  mortgage,  an  action  for  foreclosure 
is  not  controlled  by  a  statute  requiring 
that  when  a  mortgage  is  foreclosed,  a 
sale  of  the  premises  shall  be  ordered. 
Miles  V.  Hemenway,  59  Ore.  318,  111 
Pae.  696,  117  Pac.  273;  Baldwin  v.  Mc- 
Donald, 24   Wyo.  108,  156  Pac.  27. 

[b]  When  the  vendor  has  retained 
the  title,  a  strict  foreclosure  may  be 
decreed.  Warner  Bros.  Co.  v.  Freud, 
138  Cal.  651,  72  Pae.  345;  Wollenberg 
V.  Eose,  41  Ore.  314,  68  Pac.  804. 

[e]  Although  the  vendee  has  paid 
a  part  of  the  purchase  price,  a  strict 
foreclosure  mav  be  decreed.  Wyatt  v. 
Meade  County  Bank  (S.  D.),  166  N.  W. 
423. 
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nature  of  a  conditional  cancellation  of  the  contract  to  convey.  Being 
a  harsh  remedy,  this  relief  cannot  be  resorted  to  except  under  peculiar 
and  special  circumstances.^^  The  application  therefor  is  addressed  to 
the  discretion  of  the  court,*^  and  will  be  granted  in  cases  where  it  would 
be  inequitable  to  refuse  it.=°  ,      .  ^-u 

(III.)  Sale.—  Usually  a  vendor's  lien  is  enforced  by  a  sale  ot  tne  prop- 
erty."   In  some  states  a  sale  may  be  decreed,  although  the  title  has  not 


47.  Miles  v.  Hemenway,  59  Ore.  318, 
111  Pac.  696,  117  Pac.  273. 

48.  Neb.  —  Patterson  v.  Mikkelson, 
86  Neb.  512,  125  N.  W.  1104;  Harring- 
ton V.  Birdsall,  38  Neb.  176,  186,  56  N. 
W.  961.  Ore.  —  Vance  v.  Blakeley,  62 
Ore.  326,  123  Pac.  390.  Wyo.  —  Bald- 
win V.  McDonald,  24  Wyo.  108,  156  Pac. 
27. 

[a]  Strict  foreclosures  are  the  ex- 
ception rather  than  the  rule.  Flanagan 
V.  Great  Cent.  Land  Co.,  45  Ore.  335, 
345,  77  Pac.  485. 

[b]  When  the  rendor  has  received 
a  large  portion  of  the  purchase  money, 
strict  foreclosure  will  not  be  granted. 
Harrington  v.  Birdsall,  38  Neb.  176, 
186,  56  N.  W.  961;  Flanagan  v.  Great 
Cent.  Land  Co.,  45  Ore.  335,  344,  77 
Pac.  485. 

[c]  When  there  are  subsequent  pur- 
chasers or  incumbrancers,  strict  fore- 
closure will  not  be  ordered.  Murphy 
V.  Stith,  5  HI.  App.  562. 

49.  Patterson  v.  Mikkelson,  86  Neb. 
512,  125  N.  W.  1104;  Harrington  v. 
Birdsall,  38  Neb.  176,  186,  56  N.  W. 
961;  Baldwin  v.  McDonald,  24  Wyo. 
108,  156  Pac.  27. 

50.  Patterson  V.  Mikkelson,  86  Neb. 
519  125  N.  W.  1104;  Harrington  v. 
Birdsall,  38  Neb.  176,  186,  56  N.  W. 
961;  Grove  v.  Dineen,  4  Neb.  (Unof.) 
722  96  N.  W.  253;  Flanagan  v.  Great 
Cent.  Land.  Co.,  45  Ore.  335,  345,  77 
Pac.  485. 

[aj  "If  the  vendee  or  purchaser 
has  not  been  guilty  of  gross  laches,  nor 
unreasonably  negligent  in  performing 
the  contract,  a  strict  foreclosure  should 
be  refused  on  the  ground  that  it  would 
be  unjust,  even  though  the  vendee  may 
have  been  slightly  in  default  in  mak- 
ing of  a  payment.  So,  for  the  same 
reason,  a  strict  foreclosure  will  be  de- 
nied where  the  premises  have  greatly 
increased  in  value  since  the  sale,  or 
where  the  amount  of  unpaid  purchase 
money  is  much  less  than  the  value  of 
the  property.  On  the  other  hand,  if  the 


vendee,  without  suflB.cient  excuse,  fails 
to  make  his  payments  according  to  the 
stipulations  of  his  contract,  and  for 
an  unreasonable  time  remains  in  de- 
fault, the  vendor  may  have  a  strict 
foreclosure  of  the  contract  for  the  sale 
and  purchase  of  the  land,  unless,  some 
principle  of  equity  would  be  thereby 
violated."  Harrington  v.  Birdsall,  38 
Neb.  176,  186,  56  N.  W.  961. 

51.  Ala.  —  Stringfellow  v.  Ivie,  73 
Ala.  209;  Chapman  v.  Chunn,  5  Ala.  397. 
D.  C.  —  Pleasants  r.  Fay,  13  App.  Cas. 
2'37.  Ga.  —  Mims  v.  Macon  &  W.  K.  Co., 
3  Ga.  333.  Ind.  —  McCaslin  v.  State  ex 
rel.  Evans,  44  Ind.  151,  181.  la.  —  Mul- 
lin  V.  Bloomer,  11  Iowa  360.  Md, 
Bratt  V.  Bratt,  21  Md.  578.  Mich. 
Fitzhugh  r.  Maxwell,  34  Mich.  138. 
Minn. —  Wilder  r.  Haughey,  21  Minn. 
101.  Neb.  — Gardels  v.  Kloke,  36  Neb. 
493,  54  N.  W.  834.  Ohio.  —  Neil  v.  Kin- 
ney, 11  Ohio  St.  58.  Ore.  —  Flanagan 
V.  'Great  Cent.  Land  Co.,  45  Ore.  335, 
343,  77  Pac.  485.  Tenn.  —  Fain  f.  In- 
man,  6  Heisk.  5,  19  Am.  Rep.  577.  Tex. 
Bridge  v.  Young,  9  Tex.  401.  W.  Va, 
Glenn  f.  Blackford,  23  W.  Va.  182. 

[a]  When  a  Lien  Is  Reserved  in 
the  Deed.  —  Murphy  r.  Stith,  5  111.  App. 
562. 

[b]  Where  a  conveyance  has  been 
executed  the  court  after  determining 
the  amount  of  the  lien,  can  by  its  de- 
cree either  direct  a  sale  of  the  prop- 
erty in  the  first  instance  for  its  satis- 
faction, and  execution  for  any  defi- 
ciency, or  award  an  execution  in  the 
first  place,  and  a  sale  only  in  the  event 
of  its  return  unsatisfied.  Sparks  v. 
Hess,  15  Cal.  186,  193. 

[c]  In  Indiana,  when  the  complaint 
does  not  aver  that  the  defendant  has 
no  property  subject  to  execution  from 
which  the  debt  can  be  made  other  than 
the  land  involved,  the  decree  will  be 
for  a  sale  of  the  land  to  satisfy  his 
debt,  in  the  event  only  that  no  other 
property  can  be  found  subject  to  exe- 
cution.   Lord  V.  Wilcox,  99  Ind.  491. 
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passed  from  the  vendor,^^  l3^t  in  others  the  rule  is  otherwise.^^ 

As  Affected  hy  Divisibility  of  Property.  —  When  several  notes  are  exe- 
cuted, the  court  may  order  a  sale  of  enough  of  the  property  to  pay  the 
debt  due  unless  the  property  is  not  susceptible  of  advantageous  divi- 
sion.5*  If  ^}jg  property  cannot  be  so  divided,  he  must  wait  until  all  his 
notes  mature.^^ 

(IV.)  Personal  or  Deficiency  Decree.  —  In  some  jurisdictions,^^  particu- 
larly under  the  code  where  the  equity  and  law  jurisdiction  are  com- 
bined,^^  the  vendor  is  entitled  to  a  personal  decree  for  the  amount  of 
the  debt  as  well  as  a  decree  for  the  sale  of  the  property.  Apart  from 
special  statutory  provisions,  however,  it  is  generally  held  that  suits  for 
the  enforcement  of  vendor's  liens  are  not  intended  to  act  in  personam, 
so  as  to  authorize  the  rendition  of  a  personal  decree  against  the  de- 
fendant, for  any  deficiency  found  due  after  the  sale.°^  The  plaintiff  is 
remitted  to  an  action  at  law  for  the  recovery  of  such  balance.^^  And  to 
obviate  delay  and  a  multiplicity  of  suits,  statutes  and  rules  of  court 
oftentimes  authorize  a  decree  for  the  balance  due  after  sale""  on  which 
an  execution  may  be  issued  after  the  deficiency  has  been  properly  ascer- 


52.  G-aston  v.  White,  46  Mo.  486; 
rianagan  v.  Great  Cent.  Land  Co.,  45 
Ore.  335,  343,  77  Pac.  485. 

53.  Todd  V.  Simonton,  1  Colo.  54; 
Baker  v.  Beach,  15  Wis.  99;  Button  v. 
Schroyer,  5  Wis.  598.  See  also  Miles 
V.  Hemenway,  59  Ore.  318,  111  Pac.  696, 
117  Pac.  273. 

[aj  The  reason  is  that  the  title  re- 
mains in  the  vendor,  there  is  nothing 
to  sell,  and  the  purchaser  at  the  sale 
would  obtain  nothing.  Todd  V.  Simon- 
ton,  1  Colo.  54. 

54.  Eoemer  v.  Mottley,  164  Ky.  313, 
175  S.  W.  645;  Faught  v.  Henry,  13 
Bush    (Ky.)    471,   statute. 

55.  Faught  v.  Henry,  13  Bush  (Ky.) 
471. 

56.  Bellinger  v.  Foltz,  93  Va.  729, 
25  S.  E.  998;  Fayette  Land  Co.  v. 
Louisville  &  N.  E.  Co.,  93  Va.  274,  283, 
24  S.  E.  1016;  Ayres  v.  Robins,  30 
Gratt.   (71  A^a.)    105. 

When  execution  issues,  see  infra,  I. 
B,  16.  ' 

57.  Ocean  Shore  Dev.  Co.  v.  Ham- 
mond (Cal.  App.),  175  Pac.  706;  Schaf- 
er  f.  Olson  (N.  D.),  132  N.  W.  645.  See 
Baldwin  v.  McDonald,  24  Wyo.  108.  156 
Pac.  27. 

[a]  The  court  has  inherent  power 
to  render  a  deficiency  judgment.  Ocean 
Shore  Dev.  Co.  v.  Hammond  (Cal 
App.),  175  Pac.  706. 

[b]  Both  legal  and  equitable  relief 
may  be  had  in  the  same  action,  hence 
in  foreclosure  cases  a  formal  decree  in 
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personam  may  be  rendered  against  the 
defendant  for  the  amount  due,  with  a 
provision  for  its  enforcement  against 
property  to  be  charged.  Englund  v. 
Lewis,  25  Cal.  337,  348. 

58.  Ala.  — See  Tedder  v.  Steele,  70 
Ala.  347.  As  to  statute  in  Alabama,  see 
infra,  this  section.  Fla.  —  Johnson  v. 
McKinnon,  54  Fla.  221,  230,  45  So.  23, 
127  Am.  St.  Rep.  135,  13  L.  R.  A.  (N. 
S.)  874;  Johnson  v.  McKinnon,  45  Fla. 
388,  402,  34  So.  272.  Miss.  —  Cobb  v. 
Duke,  36  Miss.  60,  72  Am.  Dec,  157. 

[a J  A  deficiency  decree  is  void  and 
subject  to  collateral  attack  when  not 
authorized  by  statute.  Johnson  v.  Mc- 
Kinnon, 54  Fla.  221,  230,  45  So.  23, 
127  Am.  St.  Rep.  135,  13  L.  R.  A.  (N. 
S.)   874. 

59.  See  Teal  v.  Lewis,  85  Ala.  218, 
4  So.  695;  Tedder  V.  Steele,  70  Ala.  347. 
See  19  Standard  Proc.  1067,  in  mort- 
gage eases. 

60.  See  the  statutes  and  rules  of 
court  and  also  U.  S.  —  Ferguson  v. 
Blood,  152  Fed.  98,  82  C.  C.  A.  482.  Ala. 
Merrell  v.  Witherby,  120  Ala.  418,  23 
So.  994,  26  So.  974,  74  Am.  St.  Rep.  39; 
Tedder  v.  Steele,  70  Ala.  347.  Mich. 
Kelly  V.  Gaukler,  164  Mich.  519,  129  N. 
W.  703.  Tex.  — Alford  v.  Wilson,  62 
Tex.  484;  Slaughter  v.  Owens,  60  Tex. 
668. 

[a]  A  judgment  against  the  debt- 
or's sureties  who  have  been  made  de- 
fendants mav  be  rendered  under  some 
statutes.    Tedder  v.  Steele,  70  Ala.  347. 
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tained  and  entered.^^  It  has  been  held  that  a  statute  or  rule  authorizing 
such  a  decree  in  mortgage  foreclosure  suits  has  no  application  to  ven- 
dor's lien  suits,^^  although  some  courts  hold  otherwise,  especially  if  the 
lien  is  express."^ 

Such  a  decree  is  authorized  only  where  a  judgment  in  personam 
could  be  recovered  in  an  action  at  law  for  the  purchase  money,^*  and  as 
in  the  case  of  other  actions  in  which  a  personal  judgment  is  sought, 
jurisdiction  over  the  person  of  the  defendant  is  essental.^^ 

(V.)  Where  Part  of  Debt  Is  Not  Due. —  In  the  absence  of  stipulation 
authorizing  it,  it  is  the  rule  in  some  states  that  a  sale  cannot  be  decreed 
until  the  maturity  of  all  the  notes  given  for  the  purchase  money.''''  But 
in  other  states  the  rule  is  otherwise,"^  and  provision  is  made  in  the  decree 
for  the  payment  of  the  notes  not  due,®®  except  when  the  holders^^ 


fb]  But  when  title  is  defective,  the 
decree  will  be  confined  to  the  sale  of 
the  land.  Hurley  v.  Coleman,  3  Head 
(Tenn.)   265. 

61.  See  infra,  I,  B,  16. 

62.  Johnson  v.  McKinnon,  54  Fla. 
221,  230,  45  So.  23,  127  Am.  St.  Rep. 
135,  13  L.  R.  A.  (N.  S.)  874;  Johnson 
V.  McKinnon,  45  Fla.  388,  402,  34  So. 
272.  See  also  Ocean  Shore  Dev.  Co.  v. 
Hammond   (Cal.  App.),  175  Pac.  706. 

63.  Ferguson  v.  Blood,  152  Fed.  98, 
82  C.  C.  A.  4S2.  See  also  Ryan  v.  Ra- 
ley,  48  Tex.  Civ.  App.  187,  106  S.  _W. 
750,  where  the  character  of  the  lien 
does  not  appear. 

[a  J  A  reservation  of  lien  is  equiv- 
alent to  a  mortgage  and  a  rule  of  court 
authorizing  a  personal  decree  for  a  de- 
ficiency governs.  White  i".  Ewing,  69 
Fed.  451,  16  C.  C.  A.  296. 

64.  Teal  v.  Lewis,  85  Ala.  218,  4  So. 
695. 

[a]  A  deficiency  against  a  sub- 
purchaser who  bought  the  land  with 
notice  of  the  vendor's  lien  but  who 
did  not  assume  to  pay  the  purchase 
money  due  by  his  vendor,  the  original 
purchaser,  is  unauthorized.  Ala.  —  Teal 
V.  Lewis,  85  Ala.  218,  4  So.  695.  lU. 
Wilson  V.  Lvon,  51  HI.  530.  Tex. 
Slaughter  r.  Owens,  60  Tex.  668;  Ky- 
nard  r.  Tucker  (Tex.  Civ.  App.),  171 
S.  W.  1086.  See  also  Spence  r.  Morris 
(Tex.  Civ.  App.),  28  S.  W.  405. 

fb]  The  Judgment  Must  Be  War- 
ranted by  the  Pleadings.  —  Tompkins 
V.  Cooper,  97  Ga.  631,  25  S.  E.  247. 

65.  Spence  v.  Morris  (Tex.  Civ. 
App.),  28  S.  W.  405.  See  19  Staxdard 
Proc.  1062,  17  Staxdard  Proc.  677. 

66.  Brame  r.  Swain,  111  X.  C.  540, 
15  S.   E.  938. 

67.  Ark.  —  Pamplin    v.    Rowe,     100 


Ark.    144,   139   S.   W.    1105.    Ga.  —  Lit- 
tleton V.  Spell,  77  Ga.  227,  2  S.  E.  935. 
la. —  Boynton  v.  Salinger,  147  Iowa  537, 
126  N.  W.  369. 
See  the  title,  "Successive  Suits." 

68.  See  infra,  this  note. 

[a]  When  the  Plaintiff  Owns  All 
the  Notes. —  (1)  Littleton  v.  Spell,  77 
Ga.  227,  2  S.  E.  935;  Tidwell  v.  Starr 
(Tex.  Civ.  App.),  42  S.  W.  778.  (2) 
The  decree  may  provide  for  the  pay- 
ment of  the  note  due  and  reserve  to 
the  plaintiff  the  right  to  ask  provision 
in  the  future  for  installments  not  yet 
due.  Long  v.  Ferine,  41  W.  Va.  31  i, 
23  S.  E.  611.  (3)  But  a  decree  that  the 
sale  be  made  suTDJect  to  the  liens  exist- 
ing in  favor  of  the  other  notes  is  er- 
roneous. Tidwell  V.  Starr  (Tex.  Civ. 
App.),  42  S.  W.  778. 

[b]  When  some  of  the  notes  are 
owned  by  others  who  are  made  parties 
to  the  action.  Schoenpflug  v.  Ketcham 
(Tenn.),  52   S.  W.  666. 

[c]  But  a  failure  to  provide  for 
payment  has  been  held  nonprejudicial 
to  the  defendant.  Long  r.  Ferine,  41 
\V.  Va.  314,  23  S.  E.  611.  But  see  Tid- 
well V.  Starr  (Tex.  Civ.  App.),  42  S.  W. 
778. 

Holders  of  notes  as  parties,  see 
supra,  I,  B,  7,  d,   (ITT). 

Extinguishing  of  lien  by  failure  to 
provide  for  payment  of  notes  not  due, 
see  infra,  I,  B,  17,  c. 

69.  Soule  V.  Ratcliff,  33  Tex.  Civ. 
App.  260,  76  S.   W.  583. 

[al  A  judgment  setting  aside  a 
certain  sum  to  be  held  by  the  sheriff 
and  paid  to  an  unknown  holder  of  a 
note  not  made  a  partv,  is  erroneous. 
Soule  V.  Rateliff,  3.3'  Tex.  Civ.  App.  260, 
76  S.  W,  583, 
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thereof  are  not  made  parties  to  the  action.    Special  statutes  sometimes 
regulate  the  subjects" 

A  personal  judgment  on  those  notes  which  are  due  may  be  had.^^    But 

personal  judgment  cannot  be  entered  and  execution  awarded  for  a  part 

of  the  debt  or  for  a  note  not  due  at  the  time  of  its  rendition," 

b.  Form,  and  Requisites   of   Decree.  —  (I.)  Generaliy.73  _  Ti^e  decree 

should  conform  to  the  general  rules  regulating  decrees^*    Unless  a  de- 


70.     See  the  statutes. 

[a]  In  Kentucky,  (1)  the  statute 
provides  that  if  the  debts  be  owned  by 
different  persons  and  be  not  all  due, 
the-  court  shall  not  order  a  sale  until 
they  all  mature.  If  all  such  liens  be 
held  by  the  same  party,  the  court  may 
order  a  sale  of  enough  of  the  property 
to  pay  the  debt  then  due,  unless  it  ap- 
pear it  is  not  susceptible  of  advantage- 
ous division.  Faught  v.  Henry,  13  Bush 
(Ky.)  471;  Wheeler  v.  Bleaklev,  18  Ky. 
L.  Eep.  254,  35  S.  W.  1031.  (2)  If  the 
property  is  not  susceptible  of  advan- 
tageous division,  no  part  of  the  prop- 
erty can  be  sold  until  all  the  notes  fall 
due,  although  they  are  all  held  by  the 
same  person.  Gray  v.  Grimm,  157  Ky. 
603,  163  S.  W.  762;  Gentry  v.  Walker, 
93  Ky.  405,  20  S.  W.  291. 

[bj  In  Tennessee,  (1)  the  statute 
authorizes  a  sale  by  direction  of  the 
court  on  such  terms  that  deferred  pay- 
ments may  fall  due  at  such  times  as 
the  purchase-money  notes  to  the  orig- 
inal vendor  may  mature.  Watkins  v. 
Clifton  Hill  Land  Co.,  91  Tenn.  683, 
20  S.  W.  246.  (2) This  statute  does  not 
justify  a  personal  recovery  and  award 
of  execution  on  a  note  not  vet  due. 
Watkins  r.  Clifton  Hill  Land"^  Co.,  91 
Tenn.  683,  20  S.  W.  246.  (3)  And  it 
does  not  apply  when  the  vendor  has 
transferred  the  notes  to  unknown  per- 
sons. Green  v.  Jarvis  (Tenn.),  42  S. 
W.  165.  See  also  Codwise  v.  Taylor  4 
Sneed  (Tenn.)  346,  holding  it  'to  be 
error  to  decree  a  sale  as  to  entire  pur- 
chase money  when  a  part  is  not  due. 

71.  Brame  v.  Swain,  111  N.  C.  540 
15  S.  E.  938. 

72.  Pamplin  v.  Rowe,  100  Ark.  144 
139  S.  W.  1105;  Watkins  r.  Clifton  Hill 
Land  Co.,  91  Tenn.  6S3,  20  S.  W.  246. 

[a]  But  a  decree  that  the  defendant 
is  indebted  in  a  certain  sum  which  is 
due  and  further  sum  which  will  be  due 
on  a  specified  date  is  proper.  Moore 
f.  Green,  90  Va.  181,  17  S.  E.  872. 

73.  Form  of  Decree  of  Sale.  — The 
court   doth   order,  adjudge   and   decree, 
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that   the   said   complainant,  ,   have 

and    recover    of    the    said    defendant, 

,  the  sum  of  dollars,  his  said 

debt  for  the  purchase  money  unpaid 
for  said  lands,  together  with  the  fur- 
ther  sum    of   dollars,    interest    on 

said  debt  up  to  the  date  of  this  de- 
cree,   to    wit,    the    day    of    , 

191 — ,  besides  costs,  and  that  he  have 
execution  for  the  same.  It  is  further 
ordered,  adjudged,  and  decreed  that 
said  above  named  debt  and  interest 
thereon  is  entitled  to  operate  as  a  lien 
and  charge  on  the  lands  described  in 
said  bill  of  complaint,  to  wit,  [descrip- 
tion of  landj;  and  unless  the  said , 

said  defendant,  shall,  within  days 

from  the  day  of  the  date  of  this  de- 
cree, pay  to  the  said  complainant,  — — , 
his  said  debt  above  named,  and  all  in- 
terest due  thereon,  then  the  register 
of   the    chancery  court  for  the   county 

of ,  in  said  state  of ,  shall  sell 

said  lands  above  described  and  named 
in  said  bill  of  complaint,  or  so  much 
thereof  as  may  be  necessary  for  the 
payment  of  said  debt,  and  interest  and 
costs,   for   cash,    at    public    auction,   at 

the  court-house  in  said  county  of  , 

after  having  first  given  notice  of  the 
time  and  place  and  terms  of  said  sale, 
and  a  description  of  said  lands,  in  the 
manner  required  to  be  given  by  sher- 
iffs at  sheriff's  sales  in  this  state;  and 
out  of  the  proceeds  of  such  sale,  said 
register  shall  first  pay  the  costs  of  this 
suit,  and  then  apply  the  balance  of  the 
proceeds  of  such  sale  to  the  payment 
of  the  complainant's  said  debt  and  in- 
terest above  named,  until  the  same  is 
fully  satisfied;  which  may  be  paid  to 
the  said  complainant,  or  his  solicitor 
for  him;    and   the   residue,   if   any,   he 

will  pay   to    the    defendant   .    Mc- 

Kenzie  v.  Baldridge,  49  Ala.   564. 

74.  See  the  titles,  "Decrees;'' 
"Judgments." 

[a]  Decree  Should  Conform  to  the 
Pleadings  and  Proof. —  (1)  Ky. 
Bradford  r.  Jones,  150  Kv.  355,  150  S. 
W.  387.    Mo. —  Baldwin  f.  Whalev,  78 
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eree  in  personam  is  authorized,  it  should  be  in  rem/^  It  should  find  the 
exact  amount  due,"  direct  the  payment  thereof,"^  together  Avitli  tlio 
costs,'^  and  attorney's  fees,  if  the  defendant  is  liable  therefor,"^  and, 
upon  such  payment,  that  the  vendor  convey  the  premises  if  he  has  not 


Mo.  186.  Tex.  —  Dolinski  v.  First  Nat. 
Bank  (Tex.  Civ.  App.),  122  S.  W.  276. 
(2)  But  the  fact  that  the  pleadings  are 
broader  than  the  relief  granted  is  im- 
material under  the  code.  Ocean  Shore 
Dev.  Co.  V.  Hammond  (Cal.  App.),  175 
Pac.  706. 

[l/|  a  decree  pro  confesso  is  an  ad- 
mission of  the  recital  in  the  assign- 
ment and  of  the  averment  of  the  bill 
that  the  assignment  is  founded  on  a 
valuable  consideration.  Green  V.  Ca- 
sey, 70  Ala.  417. 

75.  See  supra,  I,  B,  15,  a,  (IV). 

76.  Warner  Bros.  Co.  v.  Freud,  138 
Cal.  651,  72  Pac.  345;  Longmaid  v. 
Coulter,  123  Cal.  208,  218,  55  Pac.  791; 
Watkins  v.  Clifton  Hill  Land  Co.,  91 
Tenn.  683,  690,  20  S.  W.  246;  Codwise 
r.   Taylor,  4   Sneed    (Tenn.)    346. 

77.  Longmaid  V.  Coulter,  123  Cal. 
208,  218,  55  Pac.  791;  Uecke  v.  Held, 
144    Wis.  416,   129   X.    W.   599. 

[a]  To  Whom  Payment  Shall  Be 
Directed.  —  In  a  suit  against  the  orig- 
inal j)urchaser,  a  subpurchaser  assum- 
ing the  debt  and  the  ultimate  purchas- 
er in  possession  under  a  covenant  for 
payment  of  all  incumbrances,  it  is 
proper  to  decree  that  the  second 
grantee  pay  the  amount  of  the  debt  to 
the  original  vendor.  But  a  personal  de- 
cree therefor  in  favor  of  the  first  or 
third  purchaser  is  not  proper.  Burlew 
V.  Smith,  68  W.  Va.  458,  69  S.  E.  908. 

[bj  In  a  suit  by  an  assignee  the  de- 
cree should  not  adjust  the  equities  be- 
tween the  assignor  and  assignee  but 
should  be  that  the  assignee  recover  the 
full  amount  under  the  contract.  Shel- 
ton  V.  Jones,  4  Wash.  692,  696,  30  Pac. 
1061. 

78.  Keller  v.  Lewis,  53  Cal.  113.  See 
19  Standard  Proc.  1000,  and  the  title, 
"Costs." 

[a]  If  the  defendant  relies  upon  a 
want  of  an  offer  or  tender  of  deed  by 
the  plaintiff,  the  court  may  require  the 
plaintiff  to  pay  all  costs  of  the  pro- 
ceeding although  he  prevails  in  the 
suit.  Neb.  —  Harrington  v.  Birdsall,  38 
Neb.  176,  56  N.  W.  961.  N.  Y.— Free- 
son  f.  Bisoell,  63  N.  Y.  168.    Ore.  —  Se- 


curity Sav.  Co.  V.  Mackenzie,  33  Ore. 
209,  52  Pac.  1046. 

[b]  Offer  of  Judgment.  —  The  pur- 
chaser may  tender  the  amount  due  but 
to  relieve  himself  from  further  inter- 
est and  costs,  he  must  not  only  plead 
the  tender  but  bring  the  amount  into 
court.  Portsmouth  Sav.  Bank  v.  Yei- 
ser,  81  Neb.  343,  116  N.  W.  38.  As  co 
offer  of  .I'udgment  generally,  see  5 
Standard  Proc.  850. 

[c]  The  plaintiff,  although  success- 
ful in  his  suit,  will  be  taxed  with  costs 
when  the  claims  of  junior  lien  holders 
for  improvements  on  the  property  will 
be  lost  as  a  result  of  deterioration  in 
the  value  of  the  property.  Quinn  v. 
Dickinson  (Tex.  Civ.  App.),  146  S.  W. 
993. 

[dj  Fees  of  an  abstractor  are  not 
taxable  in  the  absence  of  a  provision 
in  the  contract  or  the  statute  author- 
izing. Bovnton  v.  Salinger,  147  Iowa 
537,  126  N.  W.  369. 

79.  U.  S.  — Harris  r.  Equitable  Se- 
curities Co.,  166  Fed.  1008,  under  Geor- 
gia practice.  Ga.  —  See  Guarantee  T. 
&  B.  Co.  V.  American  Nat.  Bank,  15 
Ga.  App.  778,  84  S.  E.  222.  Tex.  — Al- 
len V.  Traylor  (Tex.  Civ.  App.),  174 
S.  W.  923;  Bozman  v.  Masterson  (Tex. 
Civ.  App.),  45  S.  W.  758;  Smith  v.  El- 
lis, 39  Tex.  Civ.  App.  211,  87  S.  W. 
856. 

See  the  following  eases:  Russell  v. 
Allen,  no  Miss.  722,  70  So.  890;  Shan- 
non r.  Butterv  (Tex.  Civ.  App.),  140 
S.  W.   858. 

[a]  Unless  statute  allows  attorney's 
fees,  or  the  contract  provides  for  their 
payment,  such  fees  should  not  be  al- 
lowed. Smith  V.  Schultz,  23  Idaho  144, 
129  Pac.  640,  per  Stewart  C.  J.  con- 
curring  specially. 

[bJ  When  the  deed  does  not  recite 
that  the  notes  are  executed  for  attor- 
ney's fees,  the  lien  cannot  be  fore- 
closed for  attorney's  fees  against  a 
purchaser  for  value  from  the  vendee 
without  actual  notice  thereof.  But  it 
is  otherwise  as  to  a  grantee  of  the  ven- 
dee who  is  not  a  purchaser  for  value. 
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already  done  sc^"  It  should  further  direct  that  in  the  event  such 
amount  is  not  paid  within  a  limited  time  after  entry  of  judgment,^^  the 
property  be  sold,^^  ^j^^  the  proceeds  be  applied  first  to  the  payment  of 
the  costs  of  the  sale,«=^  and  second  to  the  payment  of  the  amount  due  f* 
and  if  the  property  sells  for  more  than  sufdcient  to  satisfy  the  judg- 
ment against  the  defendant,  that  the  excess  be  paid  to  the  persons  en- 
titled thereto.^^    The  decree  should  direct  the  manner,  mode,  and  place^*" 


Shannon   V.  Buttery   (Tex.  Civ.  App.), 
140  S.  W.  858. 

80.  la.  —  Boynton  v.  Salinger,  147 
Iowa  537,  126  N.  W.  369;  Wall  v.  Amb- 
ler, 11  Iowa  274.  Neb.  —  Portsmouth 
Sav.  Bank  v,  Yeiser,  81  Neb.  343,  116 
N  W  38  Teim.  —  Collier  v.  Primm 
(Tenn.  Ch.),  61  S.  W.  1088.  W.  Va. 
See  Hempfield  K.  Co.  v.  Thornburg,  1 
W.  Va.  261,  holding  the  vendor  should 
be  required  to  execute  a  deed  before 
the  sale  takes  place  under  the  decree. 

[aj  The  omission  is  merely  techni- 
cal. Collier  r.  Primm  (Tenn.  Ch.),  61 
S.  W.  1088. 

81.  Ala. —  Winter  v.  Eose,  32  Ala. 
447,  such  direction  although  frequent 
is  not  required.  Cal.  —  Longmaid  v. 
Coulter,  123  Cal.  208,  55  Pac.  791.  111. 
Carpenter  v.  Mitchell,  54  111.  126,  ex- 
press lien.  Ky.  —  Christopher  v.  Black- 
ford, 1  B.  Mon.  197;  Field  V.  Craddock, 
4  J.  J.  Marsh.  604.  Miss.  — See  Rob- 
ertson V.  Johnson,  40  Miss.  500.  Neb. 
Hendrix  v.  Barker,  49  Neb.  369,  68  N. 
W.  531;  Gardels  r.  Kloke,  36  Neb.  493, 
54  N.  W.  834.  Tenn.  —  Codwise  f.  Tay- 
lor, 4  Sneed  346.  Va.  —  Ashworth  v. 
Trammell,  102  Va.  852,  47  S.  E.  1011 
(sixty  days) ;  Gross  v.  Pearcy,  2  Pat.  & 
H.  483. 

See  16  Standard  Pkoc.  727. 

[a]  Provision  as  to  time  held  un- 
necessary and  its  omission  not  error. 
Winter  v.  Rose,  32  Ala.  447;  Gates  f. 
Green,  151  Cal.  65,  69,  90  Pac.  189. 
Contra,  Christopher  v.  Blackford,  1  B. 
Mon.  (Kv.y  197;  Field  v.  Craddock,  4 
J.  .T.  Marsh.   (Ky.)   604. 

[b]  Thirty  days  is  sufficient  time 
when  the  lien  is  express  and  the  stat- 
ute allows  one  year  for  redemption. 
Otherwise  the  time  would  be  insuffi- 
cient. Carpenter  v.  Mitchell,  51  111. 
126,  133. 

In  case  of  strict  foreclosure,  see  in- 
fra, I,  B,  15,  b,  (III). 

82.  Longmaid  v.  Coulter,  123  Cal. 
20S,  218,  55  Pac.  791. 

I  a  1  In  the  absence  of  proof  that 
the  vende?  has  no  other  property  svb- 
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ject  to  execution,  the  judgment,  in 
"some  states  will  be  for  the  amount 
due,  and  that  the  land  is  subject  to 
satisfy  it  in  the  event  other  property 
of  the  defendant  subject  to  execution 
cannot  be  found.  Citizens'  State  Bank 
v.  Adams,  91  Ind.  280,  288;  Nutter  r. 
Pouch,  86  Ind.  451;  Martin  v.  Cauble, 
72  Ind.  67.    See  supra,  1,  B,  4,  a. 

[bj  When  the  vendor's  lien  at- 
taches separately  to  different  tracts  of 
land,  the  decree  should  airect  the  sale 
of  each  for  the  amount  due  upon  it 
specifically.  Edwards  v.  Edwards,  5 
Heisk.  (Tenn.)  123;  McPhaul  v.  Byrd 
(Tex.  Civ.  App.),  174  S.   W.  644. 

83.  Longmaid  v.  Coulter,  123  Cal. 
208,  218,  55  Pac.  791.  See  16  Standard 
Proc.  729. 

84.  Longmaid  f.  Coulter,  123  Cal. 
208,  219,  55  Pac.  791;  Gardels  v.  Kloke, 
36  Neb.  493,  54  N.   W.  834. 

85.  McKenzie  v.  Baldridge,  49  Ala. 
564  (to  defendant  purchaser) ;  Shannon 
r.  Buttery  (Tex.  Civ.  App.),  140  S.  W. 
858;  Walcott  v.  Carpenter,  63  Tex.  Civ. 
App.  108,  132  S.  W.  981;  Llano  Imp.  & 
F.  Co.  V.  Cross,  5  Tex.  Civ.  App.  175, 
24  S.  W.  77,  to  the  subvendee. 

[a]  To  correct  uncertainty  in  direc- 
tion as  to  excess  arising  upon  sale,  the 
defendant  should  file  a  motion  in  the 
trial  court.  Shannon  v.  Buttery  (Tex. 
Civ.  App.),  140  S.  W.  858. 

86.  See   19   Standard   Proc.  992. 

[a]  The  commissioner  should  be  di- 
rected to  advertise  the  property  for  the 
same  length  of  time  and  in  the  same 
manner,  as  in  a  foreclosure  of  mort- 
gage. Jones  r.  Bowling,  117  Mich.  288, 
75  N.  W.  611. 

[b]  When  title  is  retained  by  the 
vendor,  the  decree  should  order  a  sale 
of  the  property  as  in  case  of  mort- 
gages, though  an  order  of  sale  in  anal- 
ogy to  a  common  execution  is  valid. 
Gaston  v.  White,  46  Mo.  486.  See  Shel- 
ton  V.  Jones,  4  Wash.  692,  697,  30  Pac. 
1061. 

[c]  In   Texas   the    statute    requires 
I  that  the  judgment  direct  a  sale  of  the 
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of  the  sale,  except  when  regulated  by  statute.^^  If  the  vendee  has 
subsequently  sold  portions  of  the  land,  the  decree  should  order  a  sale  m 
the  inverse  order  of  alienation,^^  unless  it  is  impracticable  to  do  so  with- 
out detriment  to  the  interests  of  all.«^  But  it  is  not  necessary  to  state 
that  only  so  much  of  the  land  as  is  necessary  to  pay  the  debt  be  sold,  as 
this  is  implied.^"  Nor  is  it  necessary  to  provide  for  the  redemption  of 
the  property ,^^  or  for  the  issuance  of  execution  for  any  deficiency  upon 

(IL)  Description  of  Land.  —  The  decree  should  describe  the  land  ^  so 

that  it  can  be  identified.'^*  .  n  .1  ^ 

(III.)  Decree  of  Strict  Foreclosure.  —  When  time  is  not  of  the  essence  ot 

the  contract,  a  decree  of  strict  foreclosure^^  must  give  the  purchaser  a 

reasonable  time  in  which  to  pay  the  purchase  money.^«       The  decree 


property  as  under  execution.  Slaugh- 
ter v.  Owens,  60  Tex.  668. 

[dl  It  should  direct  that  the  sale 
be  had  in  the  county  in  which  the  land 
lies.  Dalton  v.  Eainey,  75  Tex.  516,  13 
S.   W.   34. 

[ej  When  the  land  is  in  several 
counties,  the  judgment  should  not  ad- 
judge that  the  order  of  sale  be  directed 
to  the  sheriffs  of  the  other  counties 
as  such.  The  decree  should  appoint  the 
sheriff  or  some  other  person  to  sell  the 
entire  interest  in  the  land.  Lewis  v. 
Dennis,  54  Tex.  487. 

87.  Brown  f.  Kahn,  176  Cal.  159, 
167  Pac.  869. 

[a]  The  judgment  need  not  pre- 
scribe the  place  of  the  sale  when  reg- 
ulated bv  statute.  Barnes  r.  Jackson's 
Admr.,  85  Ky.  407,  3  S.  W.  601. 

88.  Tenn.  —  Boyce  v.  Stanton,  15 
Lea  346.  Va. —  Litchfield  r.  Preston, 
98  Va.  530,  37  S.  E.  6;  Whitten  v.  Saun- 
ders, 75  Va.  563.  W.  Va.  —  Clark  v.  Har- 
pers Ferry  Timber  Co.,  70  W.  Va.  312, 
73  S.  E.  919. 

See  19  Standard  Proc.  935. 

89.  Morris  v.  Baird,  72  W.  Va.  1,  78 
S.  E.  371,  Ann.  Cas.  1915A,  1273. 

90.  Brooks  V.  Eobinson,  54  Miss. 
272. 

91.  Winter  f.  Eose,  32  Ala.  447; 
Brown  v.  Kahn,  176  Cal.  159,  167  Pac. 
869. 

92.  Hyder  v.  Butler,  103  Tenn.  289, 
52  S.  W.  876;  Evan  v.  Ealey,  48  Tex. 
Civ.  App.  187,  106  S.  W.  750.  And  see 
supra,  I,  B,  17,  a,  (IV). 

93.  Ala.  — Wilks  v.  Appling,  119 
Ala.  287,  24  So.  750.  Ky.  —  Hillard  v. 
Rountree,  15  Ky.  L.  Eep.  556,  24  S.  W. 
607;  Eunvon  r.  Darnall,  10  Bush  67; 
Lawless  v.  Barger,  9  Bush  665.  Mo. 
Talbot  V.  Roe,  171  Mo.  421,  71  S.  W. 


682.  Tex.  — Slater  v.  Wilkins,  37  Tex. 
667;  Fort  Worth  v.  Eeynolds  (Tex.  Civ. 
App.),  190  S.  W.  501;  Gilles  r.  Miners' 
Bank  (Tex.  Civ.  App.),  184  S.  W.  284. 

See  16  Standard  Proc.  725. 

Reference  to  the  pleadings  for  de- 
scription, see  15  Standard  Proc.  79;  19 
Standard  Proc.  992,  note  5;  and  Ford 
r.  Azbill,  120  Ky.  9,  85  S.  W.  217;  Hil- 
lard V.  Rountree,  15  Ky.  L.  Eep.  556, 
24  S.  W.  607;  Lawless  v.  Barger,  9 
Bush   (Ky.)   665. 

94.  Faught  v.  Henry,  13  Bush  (Ky.) 
471;  Murray  r.  Land,  27  Tex.  89. 

95.  Propriety  of  strict  foreclosure, 
T,  B,  15,  a,   (III). 

96.  Cal.  —  Keller  v.  Lewis,  53  Cal. 
113;  Potter  V.  Pigg,  35  Cal.  App.  707, 
170  Pac.  1066.  See  Gates  v.  Green,  151 
Cal.  65,  90  Pac.  189.  111.  —  Webber  V, 
Mackey,  4  111.  App.  458,  thirty  days  too 
short.  Neb.  —  Patterson  v.  Mikkelson, 
86  Neb.  512,  125  N.  W.  1104.  Ore. 
Flanagan  v.  Great  Cent.  Land  Co.,  45 
Ore.  335,  345,  77  Pac.  485.  S.  D. 
Sweet  V.  Purinton,  166  N.  W.  161.  Wis. 
Dickson  v.  Loehr,  126  Wis.  641,  106  N. 
W.  793,  4  L.  E.  A.  (N.  S.)  986,  six 
montTis.  Wyo.  —  Baldwin  r.  McDonald, 
24  Wvo.  108,  156  Pac.  27.  Eng.  —  Ly- 
saghtV-.  Edwards,  L.  E.  2  Ch.  Div.  499, 
45  L.  J.  Ch.  554,  34  L.  T.  N.  S.  787,  24 
W.  E.  778. 

[a J  As  to  what  time  is  reasonable, 
there  appears  to  be  no  positive  rule,  it 
resting  mainly  with  the  sound  discre- 
tion of  the  court.  Flanagan  v.  Great 
Cent.  Land  Co.,  45  Ore.  335,  345,  77 
Pac.  485.  See  Baldwin  v.  McDonald, 
24  Wyo.  108,  156  Pac.  27,  36. 

[b]  Ten  days  is  not  too  short  a 
time  under  the  facts.  Cross  v.  Mayo, 
167  Cal.  594,  140  Pac,  283. 
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should  consist  of  an  alternative  order^^  requiring  the  plaintiff  to  raike 
payment  of  the  amount  found  due  within  a  specified  time  or  be  tore 
closed  of  all  rights  in  the  contract  and  of  all  equity  of  redemption  m 
the  premises.^^  It  has  been  held  that  the  decree  may  award  a  writ  cf 
possession  or  of  assistance.^^  And  when  the  vendor  has  not  conveyed, 
the  decree  should  require  him  to  make  conveyance  contemporaneously 

with  payment.^  rr.,      •    -.  ^        j  i  +  o 

c  Effect  of  Judgment  or  Decree.  —  The  judgment  or  decree  relates 
back  to  the  date  when  the  conveyance  was  made,  or  when  the  court  of 
equity  decrees  the  equity  of  the  vendor  attached.^  The  decree  does  not 
operate  as  a  lien  except  to  the  extent  provided  by  its  own  terms.=^ 

Conclusiveness.  —  The  decree  is  binding  upon  parties  and  their  privies, 
but  is  not  binding  upon  other  persons  not  made  parties  to  the  action,^ 
as  the  vendee,^  purchasers^  or  incumbrancers^  subsequent  to  the  sale  but 
prior  to  the  attaching  of  the  lis  pendens,^  or  holders  of  other  notes  given 
for  part  of  the  purchase  money.^" 

As  Bar  to  Foreclosure  on  Other  Notes.  —  A  vendor  who  takes  several 
notes  and  forecloses  the  lien  in  favor  of  one  note  against  the  land,  wdth 
no  provision  in  the  decree  with  reference  to  the  notes  not  yet  due, 
cannot  afterwards  bring  a  foreclosure  suit  on  the  other  notes. ^^  But  a 
sale  of  part  of  the  premises  may  be  effected  without  an  extinguishment 


97.  Miles  v.  Hemenway,  59  Ore.  318, 
111  Pac.  696,  117  Pac.  273. 

98.  Cal.  —  Warner  Bros.  Co.  v. 
Freud,  138  Cal.  651,  72  Pac.  345;  South- 
ern Pac,  E.  Co.  V.  Allen,  112  Cal.  455, 
44  Pac.  796.  Colo.  —  Todd  v.  Simonton, 
1  Colo.  54.  Ore.  —  Miles  v.  Hemenway, 
59  Ore.  318,  111  Pac.  696,  117  Pac.  273. 
S.  D.  — Sweet  v.  Purinton,  166  N.  W. 
161.  Wis.  —  Baker  v.  Beach,  15  Wis. 
99;  Button  v.  Schroyer,  5  Wis.  598, 

99.  Diggle  V.  Baulden,  48  Wis.  477, 
485,  4  N.  W.  678.  Contra,  Baldwin  v. 
McDonald,  24  Wyo.  108,  156  Pac.  27. 

1.  Wollenberg  v.  Kose,  41  Ore.  314, 
68  Pac.  804. 

2.  Fitzell  V.  Leaky,  72  Cal.  477,  485, 
14  Pac.  198. 

3.  Hockaday  v.  Lawther,  17  Mo. 
App.  636,  644. 

4.  Henry  v.  Thomas  (Tex.  Civ. 
App.),  74  S.  W.  599.  See  the  titles 
"Judgments;"  "Res  Judicata;"  and 
19  Standard  Peoc.  1007,  et  seq. 

5.  Gamble  v.  Martin  (Tex.  Civ. 
App.),  151  S.  W.  327;  Gamble  v.  Mar- 
tin, 60  Tex.  Civ.  App.  517,  129  S.  W. 
386.  See  19  Standard  Proc.  1007,  et 
seq. 

6.  Rector  v.  Brown  (Tex.  Civ.  App.), 
208  S.  W.  702. 

Vendee  as  a  necessary  party  after  a 
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sale  to  a  subpurchaser,  see  supra,  I,  B, 
7,  c,  (XIII). 

7.  See  supra,  I,  B,  7,  c,  (XIII)  and 
19  Standard  Proc.  1009;  Talbot  v.  Roe, 
171  Mo.  421,  71  S.  W.  682;  Poster  v. 
Powers,  64  Tex.  247;  Ross  v.  Bailey 
(Tex.  Civ.  App.),  143  S.   W.  961. 

8.  Spencer  v-  Jones,  92  Tex.  516,  50 
S.  W.  118,  71  Am.  St.  Rep.  870;  Gamble 
V.  Martin  (Tex.  Civ.  App.),  151  S.  W. 
327.  See  supra,  1,  B,  7,  c,  (VIII),  (B), 
and  19  Standard  Peoc.  1008. 

[a]  Trustee  in  Deed  of  Trust. 
Gebhart  v.  Shrader,  75  W.  Va.  159,  83 
S.  E.  925. 

9.  See  supra,  I,  B,  7,  c,  (XIII),  (B) 
and  the  title  "Lis  Pendens." 

10.  Glaze  v.  Watson,  55  Tex.  563; 
Durst  V.  Bludworth  (Tex.  Civ.  App.), 
209  S.  W.  217. 

11.  Ind.  —  Amory  v.  Reilly,  9  Ind. 
490.  Tenn.  —  Codwise  v.  Taylor,  4 
Sneed  346.  Tex.  —  Vieno  v.  Gibson,  85 
Tex.  432,  21  S.  W.  1028. 

[aj  The  principle  is  that  since  the 
decree  "orders  a  sale  of  the  whole  land, 
without  any  express  reservation  in  fa- 
vor of  any  encumbrance,  the  sale  will 
pa'ss  all  the  rights  of  the  parties  in  and 
to  the  property  to  the  purchaser;  that 
is  to  say,  the  latter  will  take  the  title 
of  the  defendant  discharged  of  the  lien 
of  the  plaintiff  for  his  future  install- 
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of  the  lien  and  -v^'ithout  exhausting  the  vendor's  remedy  against  the 
remainder  of  the  land.^- 

16.  Execution.  —  Generally  a  personal  judgment  is  not  authorized 
in  proceedings  to  enforce  the  lien.^^  "Where,  however,  such  a  decree  is 
proper,  it  is  enforceable  in  ordinary  way  by  execution.^*  This  is  true 
in  ease  of  deficiency  judgment^^  after  the  return  of  sale  has  been  made, 
the  extent  of  the  deficiency  ascertained,  and  a  judgment  therefor  made 
and  entered.^®  In  some  jurisdictions  a  decree  must  be  enforced  by  exe- 
cution against  the  vendee's  other  property  before  a  sale  of  the  land;" 
in  others  an  opposite  rule  prevails.^^ 

A  statute  requiring  execution  to  issue  within  twelve  months  has  no 
application  to  decrees  establishing  or  foreclosing  vendor's  lien.^^ 

17.  The  Sale. —  a.  Generally. — A  sale  under  a  decree  foreclosing 
a  vendor's  lien  must  be  advertised,  and  notice  thereof  given,-*'  and  the 


ment.    Yieno  f.  Gibson,  85  Tex,  432,  21 
S.  W.  1028. 

As  to  provision  for  payment  of  notes 
not  yet  due,  see  supra,  I,  B,  15,  a,  (V). 

12.  See  infra,  I,  B,  17,  d. 

13.  See  supra,  I,  B,  15,  a,  (IV). 

14.  See  infra,  this  section,  and  the 
title  "Judgments  and  Decrees,  En- 
forcement of. ' ' 

In  case  of  mortgage  foreclosure  see 
19  Standard  Proc.  1066. 

15.  Teal  v.  Lewis,  85  Ala.  218,  4 
So.  695;  Tedder  v.  Steele,  70  Ala.  347. 
See  generally  the  title  "Judgments 
and  Decrees,   Enforcement  of. ' ' 

[a J  As  Affected  By  Directions  In 
The  Judgment.  —  Although  the  judg- 
ment merely  directs  the  foreclosure  of 
the  lien  and  sale  of  the  premises  -with- 
out providing  for  a  deficiency,  an  exe- 
cution to  satisfy  the  deficiency  may  be 
issued,  since  the  rule  applying  to  the 
issuance  of  executions  on  judgments 
generally  applies  to  decrees  of  fore- 
closure. "Hvder  V.  Butler,  103  Tenn.  289, 
52  S.  W.  876;  Rvan  r.  Ealey,  48  Tex. 
Civ.  App.  187,  106  S.  W.  750. 

16.  Ala.  —  Baker  v.  Young,  90  Ala. 
426,  8  So.  59;  Teal  r.  Lewis,  85  Ala. 
218,  4  So.  695.  Mich.  —  Kelly  r.  Gauk- 
ler,  164  Mich.  519,  129  N".  W.  703.  Tex. 
McPhaul  r.  Bvrd  (Tex.  Civ.  App.),  174 
S.  W.   644. 

See  19  Standard  Proc.  1066,  1067. 

[a]  An  award  of  execution  in  the 
decree  directing  the  sale  is  premature. 
Baker  r.  Young,  90  Ala.  426,  8  So.  59. 

[b]  The  statute  provides  for  a  sec- 
ond decree — a  money  decree — ^based  (1) 
on  the  entire  indebtedness  as  ascer- 
tained by  the  decree  of  sale  and  the 
am.ount    to    be    deducted    therefrom    as 


ascertained  by  the  sale.  Teal  v.  Lewis, 
85  Ala.  218.  (2)  The  deficiency  decree 
follows  as  a  matter  of  course  on  the 
confirmation  of  the  sale  showing  a  de- 
ficiency. Notice  to  the  defendant  is 
not  required.  Tompkins  r.  Cooper,  97 
Ga.  631,  25  S.  E.  247,  referring  to  the 
Alabama  practice. 

[c]  An  execution  for  the  balance 
may  be  issued  by  the  clsrk  without  the 
court's  special  direction  to  do  so.  A 
provision  in  the  original  decree  that 
the  court  reserves  the  right  to  enter 
a  decree  enforcing  any  balance  remain- 
ing as  a  lien  is  of  no  effect.  Hvder  v. 
Butler,   103  Tenn.  289,  52  S.  W.  876. 

Rendition  of  generally,  see  19  Stand- 
ard Proc.  1060. 

17.  Citizens'  State  Bank  r.  Adams, 
91  Ind.  280;  Nutter  v.  Pouch,  86  Ind. 
451. 

18.  See  infra,  this  note. 

[a]  An  execution  should  not  be  per- 
mitted to  issue,  in  ordinary  cases  until 
the  property  has  been  sold,  and  the 
proceeds  applied,  after  which  execu- 
tion might  be  issued  for  the  portion  of 
the  debt  remaining  unsatisfied.  But  in 
the  meantime,  the  plaintiff  has  the 
right  to  issue  the  execution  should  cir- 
cumstances arise  to  justify  it.  Fay- 
ette Land  Co.  r.  Louisville  &  N.  E.  Co., 
93  Va.  274,  283,  24  S.  E.  1016. 

19.  Willis  f.  Smith,  66  Tex.  31,  17 
S.    W.    247. 

20.  See  infra,  this  note. 

[a]  Notice  of  Sale.  —  Woodward  v. 
Dashiell,  15  La.  184,  187;  Saillard  f. 
White,  14  La.  84. 

[b]  A  statute  is  mandatory  which 
requires  the  sale  to  be  advertised  in  a 
newspaper     published     in     the     county 
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property  to  be  sold  must -be  appraised^^  when  required  by  law.  The  sale 
itself  is"  conducted  in  accordance  with  the  rules  regulating  sheriff's," 
mortgage,"  or  judicial'''  sales  generally,  depending  largely  on  the  local 
statutes.'^  After  the  sale,  the  officer  who  conducted  it  must  make  a 
report  or  return  of  the  proceedings.^^  And  it  is  the  duty  of  the  clerk 
or  register  to  execute  and  deliver  a  deed  to  the  premises  on  compliance 
by  the  purchaser  with  the  terms  of  the  sale  and  the  payment  of  the  fees 
therefor.-^  The  court  in  its  discretion  may  direct  the  application  of 
money,  deposited  by  the  purchaser  as  security  for  the  payment  of  sale 
bonds,  to  their  payment  though  the  bonds  are  not  yet  due.^^  If,  for  some 
reason,  the  sale  is  not  had,  the  plaintiff's  remedy  is  by  motion  in  the 
cause. '^ 

b.  Staying  and  Enjoining  Sale.  —  A  stay  of,^"  or  injunction  against" 
the  sale  may  be  had  in  a  proper  ease. 


where  the  land  is  situated.  If  the  land 
is  situated  in  two  or  more  counties,  it 
must  be  advertised  in  each  county. 
Gaulev  Coal  Land  Assn.  v.  Spies,  61 
W.  Va.  19,  55  S.  E.  903. 
See  16  Standard  Pkoc.  738. 

21.  New  Orleans  Land  Co.  v.  South- 
ern States  Fair-Pan-American  Expo. 
Co.,  143  La.  884,  79  So.  525.  See  16 
Standard  Pkoc.  733. 

[a]  An  appraisal  is  (1)  not  neces- 
sary (Haggin's  Heirs  v.  Peck,  10  B. 
Mon.  (Ky.)  210;  Blakey  v.  Abert,  1 
Dana  (Ky.)  185),  unless  (2)  statute  re- 
quires it.  See  the  statutes  and  Tiche- 
nor  V.  Wood,  24  Ky.  L.  Eep.  1109,  70 
S.  W.  837. 

22.  See  McKenzie  v.  Baldridge,  49 
Ala.  564;  Slaughter  v.  Owens,  60  Tex. 
668. 

As  to  sheriff's  sales  on  execution, 
see  16  Standard  Proc.  160,  et  seq. 

23.  Gaston  v.  "White,  46  Mo.  486; 
Baldwin  v.  McDonald,  24  "Wyo.  108,  156 
Pac.  27,  36. 

24.  See  the  title,  "Judicial  Sales." 

25.  See  the  statutes. 

[a]  The  original  vendor  may  bid 
on  the  land  and  purchase  it  at  the 
sale.  Rector  v.  Brown  (Tex.  Civ. 
App.),    208    S.    W.    702. 

[b]  Attorney  of  Plaintiff  May  Pur- 
chase.—  Douglass  r.  Blount,  95  Tex. 
369,  67  S.  W.  484,  58  L.  R.  A.  699. 

[c]  If  the  purchaser  is  insolvent  or 
refuses  to  execute  a  sale  bond,  the 
commissioner  may  in  his  discretion  re- 
sell the  land  without  reporting  the 
bid  to  the  court.  But  he  cannot,  un- 
less authorized  by  the  court,  institute 
a   proceeding    to    enforce    the    liability 
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of  the  purchaser  for  the  difference  be- 
tween his  bid  and  the  amount  of  actu- 
al sale.  The  party  in  interest,  how- 
ever, may  proceed  either  by  amended 
petition  or  rule.  Brand  v.  Pryor,  131 
Ky.   271,   115   S.  W.   180. 

[dj  Sale  on  Credit. —  See  the  fol- 
lowing: Ky.  —  Pine  Mountain  Iron  & 
Coal  Co.  V.  Rice  &  Co.,  17  Ky.  L.  Eep. 
1012,  32  S.  W.  473.  Tenn.  —  Merrill 
r.  Elam,  4  Baxt.  235.  Va.  —  Kyles  v. 
Tait's  Admr.,  6   Gratt.    (47  Va.)    44. 

26.  Files  v.  Harbison,  29  Ark.  307; 
Fortier  v.  Zimpel,  6  La.  Ann.  53.  See 
16  Standard  Proc.  781. 

27.  Johnston  v.  Smith's  Admr.,  70 
Ala.   108,   119. 

28.  Rittenhouse  v.  Swango's  Admr. 
(Ky.),   128   S.    W.   299. 

29.  Williams  v.  McFadyen's  Admr., 
145  N.  C.  156,  58  S.  E.  1005. 

The  cause  is  still  pending  as  to  such 
matters.     See  infra,  I,  B,   18. 

30.  Harrington  v.  Birdsall,  38  Neb. 
176,  187,  56  N.  W.  961.  See  16  Stand- 
ard Proc.  750,  and  the  title  "Super- 
sedeas and  Stay   of  Proceedings." 

[a]  But  the  statute  providing  for 
the  stay  of  executions  and  orders  does 
not  apply  to  decrees  of  strict  fore- 
closure. Harrington  v.  Birdsall,  38 
Neb.  176,  187,  56   N.  W.  961. 

31.  See  15  Standard  Proc.  256;  16 
Standard  Proc.  417,  450. 

[a]  Who  May  Enjoin. —  (1)  An 
owner  of  land  has  a  right  to  enjoin 
its  sale  upon  a  judgment  against  an- 
other to  which  he  is  not  a  party, 
(Petry  v.  Ambrosher,  100  Ind.  510), 
but  (2)  a  volunteer  has  not.  Petry  v. 
Ambrosher,   100  Ind.   510. 


VENDOR  AND  PURCHASER 


753 


c.  Vacating  and  Setting  Aside  the  Sale.  —  The  sale  may  be  set  aside 
and  a  resale  may  be  liad^^  in  accordance  with  the  general  rules.^^ 

d.  Effect  of  Sale.  —  The  effect  of  a  sale  under  a  decree  foreclosing  a 
vendor's  lien  is  the  same  as  a  sale  on  the  foreclosure  of  a  mortgage,^* 
It  passes  to  the  purchaser  both  the  estate  of  the  vendee  and  the  title 
of  the  vendor"^  discharged  of  the  lien  for  the  unpaid  purchase  money."" 

18.  Recovery  of  Possession.  —  The  possession  of  the  premises  sold 
under  a  decree  of  foreclosure  may  be  obtained  by  a  writ  of  assistance, 
or  of  possession,"  by  an  action  in  ejectment,^"  or,  under  proper  cir- 


32.  Munson  v.  Payne,  9  Heisk. 
(Tenn.)   672. 

[a]  All  the  parties  in  interest  should 
be  before  the  court.  Pitman  v.  Henry, 
50  Tex.  357. 

[b]  Terms  may  be  imposed.  Yost 
V.   Porter,   80   Va.   855. 

[c]  On  a  showing  that  the  decree 
had  been  fuUy  paid  before  sale,  the 
sale  may  be  set  aside.  Ives  v.  Rice, 
84  Ala.  282,  4  So.  912. 

[d]  Fraud.  — Brophy  v.  Kelly,  211 
Fed.  22,  128  C.  C.  A.  382;  Moore  v. 
Jenkins  (Tex.  Civ.  App.),  168  S.  W. 
398. 

[e]  Inadequacy  of  price  and  im- 
proper conduct  of  the  sheriff  and  pur- 
chaser in  selling  the  property  before 
the  usual  time  for  such  sales.  Lee  v. 
Texas  &  X.  O.  R.  Co.,  22  Tex.  Civ.  App. 
501,   55   S.   W.   976. 

[f]  On  default  in  the  payment  of 
the  notes  given  by  the  original  vendee 
who  purchases  at  the  foreclosure  sale, 
judgment  may  be  rendered  on  the 
notes  without  notice,  and  a  resale 
ordered.  But  the  decree  should  give 
him  time  within  which  to  pay  the 
notes  before  the  resale  is  advertised. 
Munson  v.  Payne,  9  Heisk.  (Tenn.) 
672. 

33.  See  16  Standard  Proc.  801,  823. 

34.  Poweshiek  v.  Dennison,  36 
Iowa   244,    14   Am.   Eep.    521. 

35.  Ind.  —  Amory  v.  Keilly,  9  Ind. 
490.  la.  —  Poweshiek  v.  Dennison,  36 
Iowa  244,  14  Am.  Rep.  521.  Pa.— Hor- 
bach  V.  Rilev,  7  Pa.  81.  Tenn.  —  Cod- 
wise  r.  Tavlor,  4  Sneed.  346.  Tex. 
Vieno  V.  Gibson,  85  Tex.  432,  21  S.  W. 
1028:  Hatton  v.  Bodau  Lumb.  Co.,  57 
Tex.  Civ.  App.  478,  123  S.   W.  163. 

[a]  If  the  judgment  is  void,  the 
sale  passes  no  title  to  the  purchaser. 
Moon  V.  Sherwood  (Tex.  Civ.  App.), 
180  S.   W.  296. 

36.  Horbach  r.  Riley,  7  Pa.  81; 
Vieno  V.  Gibson,  85  Tex.  432,  21  S.  W. 
1028. 


[a]      Sale     for     Single     Instalment. 

(1)  This  is  true  even  where  the  whole 
of  the  premises  is  sold  for  an  install- 
ment due  (Poweshiek  v.  Dennison,  36 
Iowa   244,    14   Am.   Rep.    521j,      unless 

(2)  the  decree  is  for  a  sale  of  the  pur- 
chaser's interest  only  subject  to  the 
lien  for  the  principal  and  interest  not 
yet  due.  Boynton  f.  Salinger,  147  Iowa 
537,  126  N.  W.  369;  Poweshiek  v.  Den- 
nison, 36  Iowa  244,  14  Am.  Eep.  521. 

37.  Wiley  v.  Carlisle,  93  Ala.  237, 
9  So.  288;  Johnston  u.  Smith's  Admr., 
70  Ala.  108;  Griswold  f.  Simmons,  50 
Miss.  123.  See  19  Standard  Proc. 
1046. 

Writs  of  assistance  generally,  see  3 
Standard   Proc.    140. 

[a]  Rule  Stated. —  (l)When  the 
premises  are  withheld  from  the  pur- 
chaser at  the  foreclosure  sale  by  the 
defendant,  or  any  one  entering  pen- 
dente lite  by  his  permission  or  by  a 
mere  trespasser^  equity  will  issue  a 
writ  of  possession  or  assistance,  as  they 
are  bound  by  the  decree.  Wiley  v.  Car- 
lisle, 93  Ala.  237,  9  So.  288;  Johnston 
V.  Smith's  Admr._,  70  Ala.  108,  119. 
(2)  But  a  writ  of  possession  is  not  a 
proper  remedy  against  one  who  pur- 
chased prior  to  the  foreclosure  suit 
not  made  a  party  to  the  action.  Be- 
lew  V.  Belew,  4   Ky.   L.   Rep.   826. 

[b]  Proceedings.  —  The  writ  of  as- 
sistance is  issued  by  the  clerk  on  proof 
of  noncompliance  with  the  orders  or 
decrees  of  the  court  on  demand  of 
obedience  thereto.  And  it  is  executed 
by  the  sheriff  or  a  commissioner  named 
in  the  decree.  Griswold  f.  Simmons, 
50  Miss.   123. 

38.  See  19  Standard  Proc.  1048. 
[a]      Action  Against  Purchaser  Not 

Party  To  Foreclosure  Suit.  —  The  pur- 
chaser, under  a  judgment  foreclosing 
the  lien  of  a  vendor  retaining  the 
legal  title,  may  maintain  an  action 
against    the    purchaser    from    the    ven- 
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cumstanees,  by  suit  in  equity. ^^ 

19.  Appeal. —An  appeal  will  lie  from  a  final  decree  of  sale.*" 
The  appeal  is  governed  by  the  general  rules  elsewhere  discussed." 

The  suit  does  not  necessarily  involve  a  freehold  or  franchise  within  the 
meaning  of  a  statute  conferring  jurisdiction  upon  appellate  courts.*^ 

20.  Redemption.*^  —  The  land  sold  may  be  redeemed  from  the  fore- 
closure" by  the  original*^  a  subsequent  vendee,*^  or  a  subsequent  incum- 


dee,  for  the  possession  of  the  land,  al- 
though not  a  party  to  the  foreclosure 
suit.  Foster  v.  Powers,  64  Tex.  247; 
Hatton  V.  Bodan  Lumb,  Co.,  57  Tex. 
Civ.  App.  478,  123  S.  W.  163.  See  Tal- 
bot V.  Roe,  171  Mo.  421,  71  S.  W.  682, 
where  the  conveyance  by  the  vendor 
expressly  reserved  a  lien.  But  see 
supra,  I,  B,  15,  c;  I,  B,  7,  c,  (XIII), 
(A),  as  to  efeect  of  vendor's  knowl- 
edge of  subsequent  purchaser's  inter- 
est, on  the  necessity  for  making  him 
a  party.  ■Compare,  19  Standard  Proc. 
945,  1009. 

39.  See   19   Standard  Proc.   1046. 

40.  Eobertson  v.  Johnson,  40  Miss. 
50O.    Compare,  19  Standard  Proc.  1013. 

[a]  A  decree  directing  the  sale  of 
the  land  (1)  for  the  satisfaction  of  the 
debt  is  a  final  decree,  although  a  de- 
cree confirming  the  sale  may  be  after- 
wards made.  Eobertson  v.  Johnson,  40 
Miss.  500.  (2)  Where  a  definite  in- 
debtedness is  declared  and  a  judgment 
therefor  entered  and  foreclosure  by 
sale  decreed,  the  judgment  is  final  as 
to  the  amount  of  the  indebtedness  and 
for  purposes  of  appeal  as  to  all  debat- 
ed and  litigated  questions  between  the 
parties  preceding  such  a  decree;  but  as 
to  all  subsequent  questions  arising  as 
incident  to  the  sale,  the  occupation  and 
possession  of  the  property  by  the  par- 
ties of  record,  the  collection  and  dis- 
tribution of  the  proceeds,  and  the  like, 
the  decree  is  interlocutory  and  the 
cause  is  still  pending.  This  is  true  in 
all  jurisdictions  where  the  cause  in  ex- 
press terms  'is  retained  for  further  or- 
ders and  in  some  states  in  the  absence 
of  an  express  statement.  Williams  v. 
McFadven's  Admr.,  145  N.  C.  156,  58 
S.  E.  1005. 

Appeal  from  order  of  confirmation  of 
judicial  sale,  see  16  Standard  Proc. 
797;   19  Standard  Proc.  1014. 

41.  See  19  Standard  Proc.  1013. 
See  also  the  title,  "Appeals"  and  other 
titles  dealing  with  particular  aspects 
of  appellate  practice. 

[aj     Bond.  —  (1)    Kelly   r.    Gaukler, 
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164  Mich.  519,  129  N.  W.  703.  (2)  A 
bond  for  costs  only  is  all  that  need  be 
given.  Watkins  v.  Clifton  Hill  Land 
Co.,  91  Tenn.  683,  20  S.  W.  246.  (3)  A 
judgment  in  form  a  personal  judgment 
with  the  usual  decree  of  foreclosure  by 
sale,  is  not  a  "judgment  directing  the 
payment  of  money"  within  the  mean- 
ing of  the  statute  prescribing  bonds 
on  appeal.  But  the  judgment  falls 
within  a  statute  relating  to  judgments 
directing  the  sale  or  delivery  of  real 
property  except  in  actions  to  foreclose 
mortgages.  Schafer  f.  Olson  (N.  D.), 
132  N.   W.  645. 

42.  Czelusnik  r.  Wantroba,  256  111. 
513,  100  N.  E.  185;  Stark  r.  Martin,  204 
Mo.  433,  102  S.  W.   1089. 

43.  As  to  redemption  from  judicial 
sales,  see  16  Standard  Proc.  831. 

Redemption  from  mortgage  foreclos- 
ure, see  19  Standard  Proc.  1075. 

44.  U.  S.  —  King  v.  Young  Men's 
Assn.,  1  Woods  386,  14  Fed.  Cas.  No. 
7,811.  Ala.  —  Brannan  v.  Adams,  80  So. 
826.  111.  —  Carpenter  v.  Mitchell,  54 
111.  126.  Tex.  —  Thompson  v.  Eobin- 
son,  93  Tex.  165,  54  S.  W.  243,  77  Am. 
St.  Eep.  843. 

Contra.  Priddv  f.  Smith,  106  Ark.  79, 
152  S.  W.  1028,  44  L.  E.  A.  (X.  S.)  285. 

[a]  But  a  statute  authorizing  a  re- 
demption from  decrees  in  the  foreclos- 
ure of  mortgages  and  deeds  of  trust 
does  (1)  not  apply  to  vendor's  lien 
suits  (Priddv  r.  Smith,  106  Ark.  79, 
152  S.  W.  1028,  44  L.  E.  A.  (N.  S.) 
285,  note),  except,  in  some  states,  when 
(2)  the  lien  is  reserved  in  the  deed  and 
is  held  to  be  equivalent  to  a  mortgage. 
Brannan  v.  Adams  (Ala.),  80  So.  826. 
Contra,  Priddv  r.  Smith,  106  Ark.  79, 
152  S.  W.  1028,  44  L.  E.  A.  (N.  S.)  285. 

45.  Brannan  f.  Adams  (Ala.),  80  So. 
826;  Wallace  r.  Markstein,  147  Ala. 
262,  40  So.  201;  Higgs  V.  Smith,  100 
Ark.  543,  140  S.   W.  990. 

46.  Ala.  —  Wallace  1'.  Markstein,  147 
Ala.  262,  40  So.  201,  under  express  stat- 
ute, la.  —  Dukes  r.  Turner,  44  Iowa 
575.    Tex.  —  Thompson  v.  Eobinson,  93 
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brancer,  not  made  a  party/^  or  by  the  assignee  in  bankruptcy,*^  or  other 
proper  person.*^ 

A  13111  to  enforce  a  right  of  redemption  must  allege  facts  showing  the 
right  of  complainant  to  redeem.^" 

A  general  demurrer  is  sufficient  to  raise  the  objection  that  the  plaintiff 
in  the  bill  is  not  within  the  class  of  persons  authorized  to  redeem.^'- 

21,  Second  Foreclosure  as  to  Omitted  Party.  —  Where,  as  to  a  per- 
son who  should  have  been  but  was  not  made  a  party  defendant,  the  de- 
cree and  sale  are  void,  there  may  be  a  second  foreclosure.^^ 

C.  Action  at  Law  for  Purchase  Money.  —  1.  When  Action  Will 
Lie.  —  a.  Executory  Contracts.^^  —  According  to  some  authorities  a 
vendor,  under  an  executory  contract  for  the  sale  of  land  in  which  the 
payment  of  the  purchase  price  and  execution  of  the  deed  are  concurrent 
acts,  cannot  sue  at  law  for  the  purchase  priee^*  even  upon  a  tender  of 


Tex.  165,  54  S.  W.  243;  Foster  v.  Pow- 
ers, 64  Tex.  247;  Collett  v.  Houston  & 
T.  C.  R.  Co.  (Tex.  Civ.  App.),  186  S.  W. 
232,  241  (where  vendor  retained  title) ; 
Standard  Paint  &  W.  P.  Co.  v.  Rowan 
(Tex.  Civ.  App.),  158  S.  W.  251. 

faj  The  terms  "vendee  of  the  debt- 
or," as  used  in  the  statute,  evidently 
refers  to  a  person  to  whom  the  debtor 
may  have  sold  the  equity  of  redemp- 
tion before  the  sale  under  the  decree, 
not  to  a  person  to  whom  he  may  have 
conveved  after  the  foreclosure  sale. 
Wallace  v.  Markstein,  147  Ala.  262,  40 
So.   201. 

47.  Dickinson  v.  Duckworth,  74  Ark. 
138,  85  S.  W.  82;  Gamble  v.  Martin 
(Tex.  Civ.  App.),  151   S.   W.  327. 

48.  Stewart  v.  Comanche  Merc.  Co. 
(Tex.  Civ.  App.),  147  S.   W.  1166. 

49.  Who  may  redeem  from  mortgage 
foreclosure  sales,  see  19  Standard  Proc. 
1081. 

50.  See  infra,  this  note  and  16 
Standard  Proc.  833. 

In  mortgage  foreclosure  suits,  see  19 
Standard  Proc.  1085. 

[a]  Must  Show  that  Plaintiff  Be- 
longs to  a  Class  of  Persons  Entitled 
To  Redeem.  —  Henderson  v.  Hambrick, 
129  Ala.  596,  29  So.  923. 

[b]  Must  show  a  compliance  with 
statutory  conditions  of  giving  posses- 
sion to  the  purchaser  or  a  valid  reason 
for  the  failure  to  do  so.  Henderson  v. 
Hambrick,  129  Ala.  596,  29  So.  923. 

[c]  A  failure  to  make  an  offer  In 
the  bill  to  pay  the  purchase  money  and 
all  lawful  charges  is  a  defect  of  form 
not  available  on  general  demurrer. 
Brannan  r.  Adams  (Ala.),  80  So.  826. 

[dj    Bill  by  Assignee  of  Note  Given 


by  Subpurchaser.  —  The  purchaser  at 
the  foreclosure  sale  is  not  required  to 
search  beyond  the  record  for  trans- 
fers of  a  note  securing  a  junior 
lien  reserved  in  the  deed  from  the 
original  vendee  to  his  subpurchaser. 
Consequently  the  assignee  of  such  note 
whose  transfer  is  not  recorded  and  who 
was  not  made  a  party  to  the  suit  must, 
in  his  bill  to  redeem,  show  that  the 
purchaser  at  the  sale  had  notice  of  his 
lien  and  of  his  ownership  of  the  note, 
or  that  he  knew  such  facts  as  would 
put  him  on  inquiry.  Rogers  V.  Hous- 
ton, 94  Tex.  403,  60  S.  W.  869. 

51.  Wallace  v.  Markstein,  147  Ala. 
262,  40  So.  201. 

52.  Gebhart  v.  Shrader,  75  W.  Va. 
159,  83  S.  E.  925.  Compare  19  Standard 
Proc.  913. 

53.  Action  for  purchase  price  of 
school  lands,  see  21  Standard  Proc. 
890. 

54.  111.  —  Dickson  t.  Turner,  149  111. 
App.  394.  But  compare  Gray  v.  Meek, 
199  111.  136,  64  N.  E.  1020.  Ind. 
Goodwine  v.  Kelley,  33  Ind.  App.  57, 
70  N.  E.  832.  See  Porter  r.  Travis,  40 
Ind.  556.  la.  —  Prichard  v.  Mulhall, 
127  Iowa  545,  103  N.  W.  774,  distin- 
guishing Hershey  v.  Hershey,  18  Iowa 
24.  Compare  dictum  in  Poweshiek  v. 
Dennison,  36  Iowa  244,  14  Am.  Rep. 
521.  Minn.  —  Freeman  v.  Paulson,  107 
Minn.  64,  119  N.  W.  651,  131  Am.  St. 
Rep.  438,  whether  the  vendee  was  in 
possession  does  not  appear.  N.  J. 
Smith  V.  Smith,  84  N.  J.  Eq.  299,  93 
Atl.  890.  N.  y.  — Kuntz  v.  Schnugg, 
99  App.  Div.  191,  90  N.  Y.  Supp.  983; 
Bensinger  v.  Erhardt,  74  App.  Div.  169, 
77  N.  Y.  Supp.  577;  Schmaltz  r.   Weed, 
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performance  on  his  part,^^' especially  when  he  has  not  parted  with  pos- 
sess  on  -  He  must  Resort  to  his  remedy  in  equity  for  specific  perform- 
ance "'or  to  an  action  for  damages  resulting  from  the  purchasers 
breach  of  the  contract.-  The  reason  for  this  rule  is  the  vendor  will  not 
be  allowed  to  retain  the  possession  and  title  to  the  land  and  recover  the 
contract  price  also  ;^^  the  tender  of  the  deed  does  not  transfer  the  title 
to  the  vendee,*^"  and  the  court  at  law  cannot  compel  a  conveyance  ot  the 
title  on  payment  of  the  judgment  but  can  only  give  a  judgment  for  the 
payment  of  money  unconditionally.^^  This  rule  does  not  preclude  the 
vendor  from  suing  if  the  covenants  are  independent,  or  if  the  payment 
of  the  price  is  a  condition  precedent  to  a  deed,^^  but  it  has  been  held 
to  be  the  duty  of  the  trial  court  in  such  case  to  stay  execution  on  the 
iudo-ment  until  the  deed  is  deposited  with  the  clerk  to  be  delivered  to 
the  vendee  on  its  payment.^^  Neither  does  this  rule  prevent  the  vendor 
from  suing  for  each  installment  of  an  installment  contract,  as  it  tails 
due  when  all  the  installments  are  not  due,  and  wdien  the  conveyance 
is  not  to  be  made  until  payment  of  the  last  installment.^*    But  it  would 


27  App.  Div.  309,  50  N.  Y.  Supp.  168; 
Congregation  Beth  Elohim  v.  Cent. 
Presb.  Church,  TO  Abb.  Pr.  N.  S.  484, 
497_  vt.  —  See  Seaver  v.  Lang,  104  Atl. 
877  Eng.  — Laird  v.  Pim,  7  Mees  & 
W.  474,  8  D.  P.  C.  860,  10  L.  J.  Ex.  259. 
[a]  A  vendor,  suing  at  law,  recov- 
ers not  the  purchase  price,  but  the 
amount  of  his  damages.  Smith  v. 
Smith,  84  N.  J.  Eq.  299,  93  Atl.  890. 

55.  Schmaltz  r.  Weed,  27  App.  Div. 
309,  50  N.  Y.  Supp.  168. 

56.  Scudder  v.  Waddingham,  7  Mo. 
App.  26;  Seaver  i:  Lang  (Vt.),  104  Atl. 
877;  Arbuckle  v.  Hawks,  20  Vt.  538. 

[a]  There  are  cases  holding  that  a 
vendor's  remedy  for  breach  of  an  exec- 
utory contract  is  by  an  action  for  dam- 
ages, and  not  for  the  purchase  price, 
but  "so  far  as  those  are  at  hand"  they 
are  cases  where  the  vendor  retains  pos- 
session. If  the  vendee  takes  and  re- 
tains possession  and  the  promise  is 
positive  and  absolute,  a  recovery  of 
the  purchase  'price  should  be  allowed. 
Seaver  v.  Lang  (Vt.),  104  Atl.  877. 

57.  Freeman  v.  Paulson,  107  Minn. 
64,  119  N.  W.  651,  131  Am.  St.  Eep. 
438;  Shelly  v.  Mikkelson,  5  N.  D.  22, 
63  N.  W.  210.  See  cases  in  preceding 
note. 

As  to  the  action  for  specific  per- 
formance, see  the  title  "Specific  Per- 
formance. ' ' 

58.  Freeman  v.  Paulson,  107  Minn. 
64,  119  N.  W.  651,  131  Am.  St.  Eep.  438. 
See  infra,  I,  D. 
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59.  111.  — Dickson  r.  Turner,  149  111, 
App.  394.  la.  —  Prichard  v.  Mulhall, 
127  Iowa  545,  103  N.  W.  774.  N.  Y. 
See  Richards  v.  Edick,  17  Barb.  260. 
Eng.  —  Laird  v.  Pim,  7  Mees  &  W.  474, 
8  D.  P.  C.  860,  10  L.  J.  Ex.  259. 

[a]  Reason  of  Rule.  —  In  the  case 
of  an  agreement  for  land,  the  title  does 
not  pass  by  the  tender  of  the  deed;  nor 
does  it  pass  by  operation  of  law  on  the 
recovery  of  a  judgment  for  the  pur- 
chase price  as  is  sometimes  true  of  per- 
sonal property.  It  is  a  case,  therefore, 
where  the  plaintiff  holds  the  title  to 
the  land,  and  recovers  its  full  value  ex- 
pressed in  the  contract;  and  after  judg- 
ment,  when  the  defendant  seeks  to  ob- 
tain the  land,  a  court  of  law  is  without 
the  power  of  affording  him  any  relief. 
Eichards  V.  Edick,  17  Barb.  (N.  Y.) 
260,  264. 

60.  Prichard  v.  Mulhall,  127  Iowa 
545,  103  N.  W.  774. 

61.  See  First  Nat.  Bank  v.  Agnew, 
45  Wis.  131. 

62.  Noyes  f.  Brown  (Minn.),  171  N. 
W.  803;  Shellv  v.  Mikkelson,  5  N.  D. 
22,  63  N.  W.  210. 

63.  Noyes  v.  Brown  (Minn.),  171  N. 
W.  803. 

64.  Hershey  v.  Hershey,  18  Iowa  24, 
distinguished  in  Prichard  v.  Mulhall,  127 
Iowa  545,  549,  103  N.  W.  774;  First 
Nat.  Bank  f.  Agnew,  45  Wis.  131.  See 
infra,  I,  C,  4. 
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preclude  suit  on  the  last  installment  or  for  the  whole  obligation  when 
all  the  installments  are  due.''^ 

In  some,  but  not  all,  jurisdictions,  in  which  legal  and  equitable  relief 
is  administered  by  the  same  tribunal,  it  has  been  held  that  when  the  real 
character  of  the  action  is  revealed,  it  will  be  deemed  and  sustained  as  a 
suit  for  specific  performance  if  the  complaint  states  facts  sufficient  to 
warrant  such  relief.*"^ 

In  those  states  which  have  no  court  of  chancery,  such  as  Pennsyl- 
vania, an  action  for  the  purchase  price  is  deemed  to  be  equitable  and  is 
governed  by  equitable  principles.**' 

According  to  other  authorities  a  vendor,  who  has  done  all  in  his 
power  to  complete  the  contract  on  his  part  by  making  and  tendering  a 
deed,  may  sue  at  law  for  the  purchase  money,  even  though  the  contract 
is  executory,*^^  unless,  it  has  been  held,  he  has  accepted  a  mortgage  in 


65.  See  Prichard  v.  Mulhall,  127 
Iowa  545,  549,  103  N.  W.  774,  and 
infra,  I,  C,  4. 

66.  Colo. —  Gilpin  County  M.  Co.  V. 
Drake,  8  Colo.  586,  9  Pac.  787.  Minn. 
Freeman  v.  Paulson,  107  Minn.  64,  119 
N.  W.  651,  131  Am.  St.  Rep.  438.  N.  Y. 
Eindge  v.  Baker,  57  N.  Y.  209,  219,  15 
Am.  Eep.  475.  N.  D.  —  Shelly  v.  Mik- 
kelson,  5  X.  D.  22,  63  N.  W.  210. 

[a]  A  complaint  purporting  to 
state  a  cause  of  action  at  law  wiU  be 
sustained  as  a  complaint  for  specific 
performance  if  it  contains  the  allega- 
tions necessary  to  such  action.  Free- 
man r.  Paulson,  107  Minn.  64,  119  N. 
W.  651,  131  Am.  St.  Rep.  438;  Kuntz 
V.  Schnugg,  99  App.  Div.  191,  90  X.  Y. 
Supp.  933.  See  also  Goodwine  r.  Kel- 
ley,  33  Ind.  App.  57,  70  X.  E.  832. 

[b]  A  complaint  for  purchase 
money  which  does  not  indicate  the 
character  of  the  action,  will  be  deemed 
a  complaint  for  specific  performance 
as  soon  as  it  appears  that  the  claim  is 
for  purchase  money  of  land.  Shellv  i". 
Mikkelson,  5  X.  D.  22,  63  X.  W.  210. 

[c]  Consequences  of  Invoking  Prin- 
ciple. —  When  it  appears  that  the  notes 
sued  on  are  purchase  money  notes,  the 
action  will  be  deemed  a  suit  in  equity 
for  specific  performance.  And  conse- 
quently a  failure  of  the  plaintiff  to  al- 
lege a  tender  of  performance,  which 
would  have  been  fatal  to  the  action  if 
at  law,  will  at  most  affect  only  the 
question  of  costs.  Shelly  v.  Mikkelson, 
5  X.  D.  22,  63  X.  W.  210. 

[d]  Keeping  Tender  Good.  —  (1) 
Although  the  petition  alleges  a  tender 
of  a  deed,  it  cannot  be  sustained  as  a 
petition  at  law  to  recover  the  purchase 


price  when  it  does  not  allege  that  the 
tender  has  been  kept  good,  or  a  present 
willingness  and  ability  to  convey  good 
title.  Keeping  the  tender  good  is  not 
essential  to  a  recovery  of  damages,  but 
it  is  otherwise  as  to  a  suit  for  purchase 
money.  Prichard  v.  Mulhall,  127  Iowa 
545,  103  X.  W.  774.  (2)  When  the  com- 
plaint alleges  not  only  a  tender,  but  a 
continuing  readiness  to  deliver  the 
deed,  the  complaint  will  be  sustained 
as  a  complaint  for  equitable  relief. 
Freeman  v.  Paulson,  107  Minn.  64,  119 
X.  W.  651,  131  Am.  St.  Eep.  438; 
Rindge  f.  Baker,  57  X.  Y.  209,  219,  15 
Am.  Eep.  475. 

As  to  pleadings  and  proceedings  in 
'  actions    for    specific    performance,    see 
the    title,    "Specific  Performance." 

67.  Tripp  V.  Bishop,  56  Pa.  424; 
Xieol    V.    Carr,    35    Pa.    381;    Huber    v. 

[Burke,  11  Serg.  &  R.   (Pa.)   238.      See 
also  Perry  v.  Eice,  10  Tex.  367. 

[a]  In  Pennsylvania,  the  action 
was  such,  because  there  was  no  court 
of  equity,  and  specific  performance 
was  had  by  suits  at  law.  Huber  v. 
Burke,  11  Serg.  &  E.  (Pa.)  238;  Fore 
r.  Gipe,  2  Pa.  Dist.  822.  See  the  title, 
"Specific  Performance." 

68.  U.  S.  —  Hansbrough  v.  Peck,  5 
Wall.  497,  18  L.  ed.  520.  Ala.  —  See 
Vandiver  v.  Eeynolds,  174  Ala.  582,  57 
So.  462;  Micou'r.  Ashurst,  55  Ala.  607, 
615;  Tucker  v.  Adams,  52  Ala.  254. 
Ark.  — Higgs  v.  Smith,  lOO  Ark.  543, 
140  S.  W.  990;  Smith  v.  Eobinson,  13 
Ark.  533.  See  Anderson  v.  Mills,  28 
Ark.  175.  Cal.  —  Xorth  Stockton  Town 
Lot  Co.  r.  Fischer,  138  Cal.  100,  70  Pac, 
1082,  71  Pac.  438;  Longmaid  v.  Coul- 
ter, 123  Cal.  208,  55  Pac.   791;  Wilcox- 
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satisfaction  of  the  contract.*'^  The  action  is  regarded  as  an  action  at 
law  for  money  due  upon  a  written  contract,"'^  and  not  as  a  suit  in 
equity.^^ 

b.  Executed  Contracts.  — U  the  contract  of  sale  is  executed  by  a 
conveyance  of  the  title,  the  vendor,  after  the  default  of  the  purchaser  in 
payment  of  the  purchase  price,  may  sue  the  purchaser  at  law  for  the 
balance  of  the  purchase  money." 

2.  Nature   and   Form   of  Action."  —  An  action   for  the   purchase 
money  is  in  personam/*    The  form  of  action  may  be  either  assumpsit," 


son  V.  Stitt,  65  Cal.  596,  4  Pac.  629,  52 
Am.  Eep.  310.  Ga.  —  Morris  v.  McKee, 
96  Ga.'6n,  24  S.  E.  142,  distinguishing 
Eeed  v.  Doughertj*;  94  Ga.  661,  20  S.  E. 
965,  on  the  ground  the  contract  there 
was  not  to  pay  money  but  to  execute 
and  deliver  secured  notes.  Ky.  —  Gold- 
en V.  Lewis,  176  Ky.  28,  195  S.  W.  144. 
Md.  —  Green  v.  Eowler,  11  Gill  &  J. 
103,  106.  Miss.  — Payne  r.  Harrell,  40 
Miss.  498.  Mo.  —  Norris  v.  Letehworth, 
167  Mo.  App.  553,  152  S.  W.  421.  Nev. 
Southern  Pac.  Co.  v.  Miller,  39  Nev. 
169,  154  Pac.  929.  N".  C.  —  Garrard  v. 
Dollar,  49  N.  C.  175,  67  Am.  Dec.  271. 
Okla.  — Scott  V.  Norris,  162  Pac.  1085. 
R,  I.  — McKiernan  v.  Valleau,  23  E.  I. 
501,  51  Atl.  102.  Tex.  — Efron  v.  Bur- 
gower  (Tex.  Civ.  App.),  57  S.  W.  306. 
Vt.  — See  Seaver  r.  Lang,  104  Atl.  877. 
Va.  — Ayres  v.  Eobins,  30  Gratt.  (71 
Va.)  105.  Wash.  —  Eoy  v.  Vaughan, 
100  Wash.  345,  170  Pac.  1019;  Eose  v. 
Eundell,  86  Wash.  422,  150  Pac.  614; 
Shelton  v.  Jones,  4  Wash.  692,  30  Pac. 
1061.  See  Hogan  v.  Kvle,  7  Wash.  595, 
35  Pac.  399,  38  Am.  St.  Eep.  910.  Wis. 
See  Curtis  Laud  &  Loan  Co.  v.  Inter- 
ior Land  Co.,  137  Wis,  341,  118  N.  W. 
853. 

See  infra,  this  section. 

[a J  Even  though  the  purchaser  has 
not  entered  into  possession  and  has  not 
actually  recei,ved  a  deed  to  the  land, 
the  action  may  be  maintained.  Morris 
1-.  McKee,  96  Ga.  611,  24  S.  E.  142. 
But  see  Seaver  v.  Lang  (Vt.),  1'04  Atl. 
877,  it  seems  action  could  be  main- 
tained if  possession  were  delivered  but 
not  otherwise. 

[b]  A  statute  recognizing  the  right 
of  the  vendor  to  treat  the  vendee  as  a 
mortgagor  and  to  foreclose  his  lien  does 
not  deprive  him  of  his  right  to  proceed 
at  law  for  the  purchase  money.  Hershey 
V.  Hershey,  18  Iowa  24. 

As  to  necessity  for  tender,  see  infra, 
I,  C,  5,  b. 
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69.  Ware  v.  Westfall,  21  Barb.  (N. 
Y.)    177. 

70.  North  Stockton  Town  Lot  Co.  v. 
Fischer,  138  Cal.  100,  70  Pac.  1082,  71 
Pac.  438.    See  infra,  I,  C,  2. 

[a]  "If  a  court  .  .  .  cannot  take 
into  consideration  the  fact  that  upon 
the  payment  of  the  purchase  money 
the  court  of  equity  will  compel  the  ex- 
ecution of  a  deed  by  the  vendor,  it  can 
enforce  its  own  salutary  principles, 
that  no  person  shall  take  advantage 
of  his  own  wrong;  and  will  thus  pre- 
vent an  unscrupulous  vendee  from 
mocking  his  innocent  vendor  by  refus- 
ing to  perform  his  solemn  engagement, 
and  submitting  to  a  judgment  for  a 
penny  damages."  Garrard  v.  Dollar, 
49  N.  C.  175,  67  Am.  Dec.  271,  274. 

[b]  "The  action  is  for  money  due, 
as  much  so  as  though  suit  were  upon  a 
promissorv  note."  Samuel  v.  Allen,  98 
Cal.  406,  408,  33  Pac.  273. 

[e]  The  vendor  is  not  limited  to  an 
action  in  form  to  enforce  specific  per- 
formance or  to  foreclose  his  lien.  Sam- 
uel V.  Allen,  98  Cal.  406,  33  Pac.  273. 

71.  Ark. —  Walker  v.  Towns,  23 
Ark,  147,  151.  Cal.  —  North  Stockton 
Town  Lot  Co.  v.  Fischer,  138  Cal.  100, 
70  Pac.  1082,  71  Pac.  438;  Samuel  f. 
Allen,  98  Cal.  406,  33  Pac.  273.  Wis. 
First  Nat.  Bank  v.  Agnew,  45  Wis.  131, 

72.  lU.  —  McCord  v.  Crooker,  83  111. 
556.  Ind.  —  Avers  v.  Slif er,  89  Ind.  433. 
Mass.  —  Eoot  "r.  Burt,  118  Mass.  521. 

Form  of  action,  see  infra,  I,  C,  2. 

73.  Actions  on  contracts  generally, 
see  11  Standard  Proc.  931. 

74.  Green  v.  Fowler,  11  Gill  &  J. 
(Md.)  103;  Banco  Minero  v.  Eoss  (Tex. 
Civ.  App.),  138  S.  W.  224. 

75.  Conn.  —  Belden  v.  Seymour,  8 
Conn.  304,  313,  21  Am.  Dec.  661.  la. 
Boynton  r.  Salinger,  147  Iowa  537,  126 
N.  W.  369.  Md.  — Wolfe  r.  Hauver,  1 
Gill  84;  Warfield  r.  Fowler,  11  Gill  &  -L 
103,  107.    Miss.  —  Washington  v.  Soria, 
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debt,"^  or  covenant,"  or,  in  some  jurisdictions,  case,"^  depending  upon 
the  character  of  the  contract  and  the  circumstances  of  the  case.  A  ven- 
dor who  has  executed  a  contract  of  sale  by  the  delivery  of  a  deed  may 
maintain  an  action  of  indebitatus  assumpsit,  if  there  has  been  no  eon- 
tract  under  seal  for  the  payment  of  the  price.'^  And  if  there  is  a  con- 
tract under  seal,  he  may,  in  some  states,  recover  under  a  general 
count.*"  If  the  consideration  is  in  whole  or  in  part,  personalty,  the 
ordinary  remedies  of  the  purchaser  in  case  of  sales  of  such  property  are 
available.*^ 

3.  Successive  Suits.  —  When  a  contract  of  sale  pro\ades  for  the 
payment  of  the  purchase  money  in  installments,  the  vendor  may  sue  for 
each  installment  as  it  comes  due,*-  except  at  common  law  when  he  brings 


73  Miss.  664,  19  So.  485,  55  Am.  St. 
Eep.  555,  assumpsit  or  case.  N.  Y. 
Bowen  v.  Bell,  20  Johns.  338,  11  Am. 
Dee.  286;  Velie  r.  Myers,  14  Johns, 
162.  Gale  v.  Nixon,  6" Cow.  445.  Pa. 
Shelly  f.  Shelly,  8  Watts  &  S.  153; 
Siltzell  V.  Michael,  3  Watts  &  S.  329. 
S.  C  — Wood  V.  Gee,  3  McCord  421. 
Va.  — Bailey  v.  Clav,  4  Rand.  (25  Va.) 
346. 

See  generally  the  title  "Assump- 
sit. ' ' 

[a]  Covenant  or  assumpsit  will  lie 
on  each  installment  of  the  purchase 
monev  as  it  falls  due.  Bovnton  v.  Sal- 
inger^ 147  Iowa  537,  126  N.  W.  369. 

76.  Warfield  v.  Fowler,  11  Gill  &  J. 
(Md.)  103,  107;  Huber  v.  Burke,  11 
Serg  &  R.  (Pa.)  238.  See  the  title 
"Debt." 

77.  la.  —  Bovnton  -r.  Salinger,  147 
Iowa  537,  126  N.  W.  369.  Md.  —  War- 
field  v.  Fowler,  11  Gill  &  J.  103.  Pa. 
Garrard   r.  Lantz,  12  Pa.   1S6,  195. 

See  the  title  "Covenant,  Action  of." 
[a]  An  action  of  covenant  is  essen- 
tially an  action  to  recover  damages 
for  having  disaffirmed  the  contract. 
Huber  v.  Burke,  11  Serg.  &  R.  (Pa.) 
238. 

78.  Washington  v.  Soria,  73  Miss. 
664,  676,  19  So.  485,  55  Am.  St.  Rep. 
.555  on  the  implied  obligation.  See  4 
Standard  Proc.  623,  625. 

79.  111. —  McCord  v.  Crooker,  83  111. 
556;  Elder  v.  Hood,  38  HI.  533.  Ind. 
Avers  r.  Slifer,  89  Ind.  433;  Curran  f. 
Curran,  40  Ind.  473.  Me.  —  Huff  v. 
Nickerson,  27  Me.  106.  Md.  — Wolfe  v. 
Hauver,  1  Gill  84,  93.  Mass.  —  Roof  v. 
Burt,  118  Mass.  521.  N.  Y.  —  Shephard 
V.  Little,  14  Johns.  210.  Pa.  —  Siltzel 
r.  Michael,  3  Watts  &  S.  329;  See 
Weiglev's  Admr.  r.  Weir,  7  Serg.  &  R. 
309.   Eng.  —  Hallen  v.  Runder,  1  C.  M. 


&  R.  266,  3  Tyr.  959,  3  L.  J.  Ex.  260. 

But  see  Hoskins  v.  Wright,  1  Hen.  & 
M.  (11  Va.)   378. 

As  to  general  rule,  see  11  Standard 
Proc.   938,  and   3   Standard  Proc.   196. 

[a J  Quantum  meruit  lies,  Siltzell  v. 
Michael,  3   Watts  &  S.   (Pa.)   329. 

[b]  In  Indiana,  a  count,  which 
would  have  been  called  at  common  law 
indebitatus  assumpsit  for  the  price  of 
land  sold  and  conveyed,  is  called  an 
action  upon  an  account.  Curran  v. 
Curran,  40  Ind.  473. 

80.  Seaver  v.  Lang  (Vt.),  104  Atl. 
877. 

81.  See  the  title  "Sales"  and  Cham- 
berlain V.  Wolf,  112  Iowa  176,  83  N. 
W.  893  on  vendee's  refusal  to  deliver 
replevin  or  an  action  for  the  value  of 
the  personalty. 

[aj  Fraud.  —  If  the  vendor  agrees 
in  part  payment  to  accept  shares  of 
stock  at  the  price  paid  for  them  by 
the  purchaser,  he  may  maintain  as- 
sumpsit for  the  difference  between  the 
false  valuation  made  by  the  purchaser 
and  the  price  actuallv  paid  by  him. 
Hidey  v.  Swan,  111  Mich.  161,  69  N. 
W.  225. 

82.  Ala. —  White  v.  Beard,  5  Port. 
94,  30  Am.  Dec.  552.  Oal.  —  McCroskey 
V.  Ladd,  96  Cal.  455,  31  Pae.  558.  la. 
Boynton  v.  Salinger,  147  Iowa  537,  126 
N.  W.  369;  Prichard  r.  Mulhall,  127 
Towa  545,  103  N.  W.  774;  Hershey  v. 
Hershey,  18  Iowa  24.  La.  —  Hampton's 
Heirs  v.  Barrett,  9  La.  336,  12  La.  159. 
N.  C  — Brame  v.  Swain,  111  N.  C.  540, 
15  S.  E.  938.  Wash.  —  Underwood  v. 
Tew,  7  Wash.  297,  34  Pac.  1100;  Ho- 
gan  V.  Kvle,  7  Wash.  595,  35  Pac.  399, 
38  Am.  St.  Rep.  910.  Wis.  —  First  Nat. 
Bank   v.   Agnew,  45   Wis.   131. 

See  the  title,  "Successive  Suits." 
[a]     Tlxe  pendency  of  an  action  for 
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an  action  of  debt.^^  But  if  the  vendor  defers  the  collection  of  the  several 
installments  until  all  are  due,  he  has  no  right  of  action  upon  a  part 
thereof  distinct  from  that  upon  the  whole,^*  though  there  is  authority 
to  the  contrary.^^ 

4.  Conditions  Precedent  to  Action.  —  a.  Generally.  —  Before  suing 
to  recover  the  purchase  price  of  land  sold,  the  vendor  must,  in  the  ab- 
sence of  excuse  therefrom,  perform  all  conditions  precedent  on  his  part 
to  be  performed.^^ 

b.  Conveyance  or  Tender  of  Deed  and  Demand  for  Purchase  Money. 
(I.)  In  General. —  If  the  conveyance  of  the  title  is  a  condition  precedent 
to  the  right  to  demand  payment,®^  or  if  the  covenants  to  convey  title  and 
pay  the  purchase  price  are  mutual  and  dependent,  the  vendor  cannot, 
in  the  absence  of  an  excuse  therefor,  maintain  an  action  at  law  for  the 
purchase  money,  unless  he  has  performed, ^®  or  offered  to  perform  his 
part  of  the  contract,^^  as  by  a  tender  of  a  deed  and  a  demand  for  the 
purchase  money.^°    He  must  put  the  vendee  in  default  before  he  sub- 


the  first  installment  in  a  federal  court 
is  not  a  bar  to  an  action  in  the  state 
lourt  on  a  subsequent  installment,  es 
pecially  where  the  defendant  has  not 
pleaded  to  the  second  action  and  the 
issues  are  not  determined.  Hampton's 
heirs  V.  Barrett,  9  La.  336. 

83.  See  Boynton  v.  Salinger,  147 
Iowa  537,  126  N.  W.  369. 

84.  Cal.  —  McCroskey  v.  Ladd,  96 
Cal.  455,  31  Pac.  558.  Ind.  — Abdill  v. 
Hamilton,  19  Ind.  5.  N.  Y.  —  Beecher 
V.  Conradt,  13  N.  Y.  108,  64  Am.  Dec. 
535.  Wash.  —  Underwood  v.  Tew,  7 
Wash.  297,  34  Pac.  1100;  Hogan  v. 
Kyle,  7  Wash.  595,  35  Pae.  399,  38  Am. 
St.  Eep.  910. 

85.  Sheeren  v.  Moses,  84  111.  448; 
Biddle  v.  Coryell,  18  N.  J.  L.  377,  38 
Am.  Dec.  521. 

86.  Ga.  — Epps  v.  Waring,  93  Ga. 
765,  20  S.  E.  645.  Kan.  — Hudson  v. 
Gibbony,  28  Kan.  612.  La.  —  Portier 
V.  Burthe,  19  La.  Ann.  510;  Sewell  v. 
Wilk-ox,  5  Rob.  83.  N.  C  — Branch  v. 
Daniel,  51  N.  C.  76.  Pa.  —  Youngman 
V.  Linn,  52  'Pa.  413. 

See  generally  the  title  "Suits  and 
Actions. ' ' 

87.  Winstandley  v.  Eariden,  110 
Ind.  140,  11  N.  E.  15. 

88.  U.  S.  —  Loud  V.  Pomona  Land 
&  Water  Co.,  153  U,  S.  564,  576  14 
Sup.  Ct.  928,  38  L.  ed.  822;  Columbia 
Bank  v.  Hagner,  1  Pet.  455,  7  L.  ed. 
219.  Ala.  —  Broughton  v.  Mitchell,  64 
Ala.  210;  Ledyard  v.  Manning,  1  Ala. 
153.  Ark.  — Rudd  v.  Savelli,  44  Ark. 
145,  150;  Sorrells  v.  McHenry,  38  Ark. 
127;  Lewis  v.  Davis,  21  Ark.  235, 
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89.  Ala.  —  Ledyard  v.  Manning,  1 
Ala.  153.  Ark.  — Rudd  v.  Savelli,  44 
Ark.  145,  150;  Lewis  v.  Davis,  21  Ark. 
235.  Miss.  —  Lee  v.  Dozier,  40  Miss. 
477. 

90.  U.  S.  —  Loud  f.  Pomona  Land 
&  Water  Co.,  153  U.  S.  564,  576,  14 
Sup.  Ct.  928,  38  L.  ed.  822;  Columbia 
Bank  v.  Hagner,  1  Pet.  455,  7  L.  ed. 
219;  Michigan  Home  Colony  Co.  v.  Ta- 
bor, 141  Fed.  332,  72  C.  C.  A.  480.  Ala. 
Moss  V.  King,  186  Ala.  475,  65  So.  180; 
Smith  V.  Sherman,  174  Ala.  582,  57  So. 
462;  Ledyard  v.  Manning,  1  Ala.  153. 
Ark.  — Rudd  v.  Savelli,  44  Ark.  145, 
150;  Sorrells  V.  McHenry,  38  Ark.  127; 
Price  V.  Sanders,  39  Ark.  306;  Ander- 
son V.  Mills,  28  Ark.  175,  180;  Smith 
V.  Henry,  7  Ark.  207,  44  Am.  Dec.  540. 
Cal.  — Howard  v.  Higgins,  137  Cal.  227, 
69  Pac.  1060;  Newton  v.  Hull,  90  Cal. 
487,  27  Pac.  429;  Kelly  f.  Mack,  45  Cal. 
303.  111.  — Headley  v.  Shaw,  39  111.  354. 
Ind.  — Overly  v.  Tipton,  68  Ind.  410; 
McCaslin  v.  State,  44  Ind.  151;  Carver 
V.  Fennimore,  8  Ind.  135.  la.  —  Prich- 
ard  V.  Mulhall,  127  Iowa  545,  103  N.  W. 
774;  Winton  v.  Sherman,  20  Iowa  295; 
Berryhill  v.  Byington,  10  Iowa  223. 
Kan.  —  Evans  v.  Jacobitz,  67  Kan.  249, 
72  Pac.  848;  Close  v.  Dunn,  24  Kan. 
372;  lies  v.  Elledge,  18  Kan.  296;  Berry 
V.  Fairmount  Town  Co.,  4  Kan.  App. 
432,  46  Pac.  28.  Ky.  — Handley  v. 
Chambers,  4  Bibb  7.  Me. —  Robinson  v. 
Heard,  15  Me.  296.  Mass.  —  Sanborn 
r.  Chamberlin,  101  Mass.  409.  Minn. 
Snow  r.  Johnson,  1  Minn.  48.  Miss. 
Lee  r.  Dozier,  40  Miss.  477.  Mo. 
Pershing  r.  Canfield,  70  Mo-  140;  Well- 
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jects  him  to  the  costs  of  litigation.^^  But  when  the  covenants  to  pay 
and  to  convey  are  independent,  a  conveyance  or  tender  of  a  deed  is  not 
a  prerequisite  to  the  action.^- 

(II.)  Construction  of  Covenants  and  Application  of  Eule.  —  It  is  often  a 
question  of  difficulty  to  determine  whether  the  covenants  are  dependent 
or  independent.  The  question  must  generally  be  determined  in  each 
particular  case  by  inferring  the  meaning  and  purpose  of  the  parties 
from  a  full  survey  of  the  whole  contract.®^  If  the  language  is  clear  and 
unambiguous,  it  must  be  taken  according  to  its  plain  meaning.^*  If  the 
agreement  is  silent  on  the  point,  the  obligations  will  be  regarded  as 
mutual  and  dependent,  so  that  a  previous  performance  or  tender  is  re- 
quired.^^ 

When  the  covenant  is  to  pay  on  or  before  an  appointed  time  which  is 
or  may  be  before  the  time  for  conveyance,^*'  or  when  the  payment  of  the 
purchase  price  is  a  condition  precedent  to  the  vendor's  covenant  to 


man  v.  Dismukes,  42  Mo.  101.  See  Mis- 
souri Land  Co.  v.  Baylor,  71  Mo.  App. 
94.  N.  J.  —  Shinn  v.  Roberts,  20  N.  J. 
L.  435,  43  Am.  Dec.  636;  Johnson  V. 
Applegate,  1  N.  J.  L.  233.  N.  Y.  — Ew- 
ing  i:  Wightman,  167  N.  Y.  107,  60  N. 
E.  322;  Eranchot  v.  Leach,  5  Cow.  506; 
Parker  v.  Parmele,  20  Johns.  130,  11 
Am.  Dec.  253;  Green  f.  Reynolds,  2 
Johns.  207.  N.  D.  —  Shelly  v.  Mikkel- 
son,  5  N.  D.  22,  63  N.  VV.  210.  Ohio. 
Campbell  v.  Gittings,  19  Ohio  347.  Ore. 
Sayre  v.  Mohney,  35  Ore.  141,  56  Pac. 
526.  Pa. —  Tripp  V,  Bishop,  56  Pa.  424; 
Southerland  t:  Purry,  2  Pen.  &  W.  145. 
S.  C.  —  Dubignon  v.  Loud,  5  Rich.  L. 
251.  Wis.  —  Northwestern  Nat.  Bank 
V.  Ramsey,  96  Wis.  544,  71  N.  W.  939. 
Eng.  —  Goodisson  v.  Munn,  4  T.  R.  762, 
100  Eng.  Reprint  1288;  Glazebrook  v. 
Woodrow,  8  T.  E.  366,  101  Eng.  Reprint 
1436. 

Otherwise  in  equity,  see  the  title, 
•'Specific  Performance,"  and  supra,  I, 
B,  4,  c. 

91.  Anderson  f.  Mills,  28  Ark,  175, 
180. 

92.  Ala.  —  Batson  v.  Johnson,  162 
Ala.  411,  50  So.  348,  136  Am.  St.  Rep. 
50.  Ark.  —  Mayers  v.  Rogers,  5  Ark. 
417.  Cal.  —  Donovan  v.  Judson,  81  Cal. 
334,  22  Pac.  682,  6  L.  R.  A.  591.  Ky. 
Hutchings  V.  Moore,  4  Mete,  110;  Mc- 
Campbell  v.  Miller,  1  Bibb  453.  Me. 
Babcock  v.  Wilson,  17  Me.  372,  35  Am. 
Dee.  263;  Manning  v.  Brown,  10  Me. 
49.  Miss.  —  Sadler  v.  Bowles,  42  Miss. 
414;  Hazlip  v.  Noland,  6  Smed.  &  M. 
294.  N.  Y.  — Morris  r.  Sliter,  1  Denio 
59;  Wilcox  r.  Ten  Evck,  5  Johns.  78. 
N.  D.  — Shelly   r.  Mikkelson,  5   N.  D, 


22,  63  N,  W.  210,  Pa.  — Lowry  v.  Me- 
hafley,  10  Watts  387.  Tenn.  —  Johnson 
V.  Kurtz,  97  Tenn.  503,  37  S.  W.  222. 
Wis.  —  Collins  v.  Schmidt,  126  Wis.  227, 
105  N.  W.  671;  Shenners  v.  Pritchard, 
104  Wis.  287,  80  N.  W.  458.  Eng. 
Mattock  V.  Kinglake,  10  Ad.  v.  El.  50, 
37  E.  C.  L.  51,  113  Eng.  Reprint  19. 
See  Pordage  v.  Cole,  1  Wm.  Saunders, 
319,  320  note,  85  Eng.  Reprint  4*9, 
450  note.  Can.  —  Sword  v.  Tedder,  13 
Manitoba  572. 

93.  U.  y  S.  —  Loud  V.  Pomona  Land 
&  Water  Co.,  153  U.  S.  564,  576,  14  Sup. 
Ct,  928,  38  L,  ed.  ,822.  Mo.  —  Wellman 
r.  Dismukes,  42  Mo.  101.  N.  J.  —  Ack- 
ley  V.  Richman,  10  N,  J,  L.  304.  Tex. 
Perry   v.   Rice,   10   Tex.   367. 

[a]  The  construction  depends  upon 
the  meaning  and  intention  of  the  par- 
ties, rather  than  upon  particular 
phrases  or  forms  of  words.  Ackley  V. 
Richman,   10   N.   J.   L.   304. 

94.  Loud  V.  Pomona  Land  &  Water 
Co.,  153  U.  S.  564,  576,  14  Sup.  Ct. 
928,  38  L.  ed.  822. 

95.  U.  S.  —  Bank  of  Columbia  v. 
Hagner,  1  Pet,  455,  464,  7  L.  ed.  219. 
Ala.  —  Smith  f.  Sherman,  174  Ala.  531, 
56  So.  956.  Ark.  —  Sayre  f.  Craig,  4 
Ark.  10,  37  Am.  Dee.  757.  Cal.  —  Mc- 
Croskey  v.  Ladd,  96  Cal.  455,  31  Pac. 
558. 

96.  Ala.  —  Broughton  v.  Mitchell, 
64  Ala.  210;  Ledyard  v.  Manning,  1 
Ala.  153.  Ark,  —  Mayers  v.  Rogers,  5 
Ark.  417.  Cal,  —  Southern  Pac.  R.  Co. 
r.  Allen,  112  Cal.  455,  44  Pac.  796; 
Donovan  v.  Judson,  81  Cal.  334,  22 
Pac.  682,  6  L.  R.  A.  591.     lU.  —  Shee- 

ren  v.  Moses,  84  111.  448.    Ind.  —  Pruitt 
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convey,®^  or  where  the  purchaser  gives  notes  which  are  unconditional 
on  their  face,®«  a  prior  tender  of  a  deed  is  not  required. 

Installment  Contracts.ss—  When  a  contract  of  sale  provides  for  install- 
ment payments,  and  a  delivery  of  a  deed  on  payment  of  a  particular 
installment,  the  covenants  with  respect  to  all  installments  due  before  the 
time  fixed  for  the  delivery  of  the  deed  are  independent  and  no  prior 
tender  is  required  when  suing  for  them.^  But  before  suit  for  an  install- 
ment payable  on  delivery  of  the  deed  or  for  the  entire  purchase  money, 
the  vendor  must  tender  a  deed.^  If  the  installment  contract  requires 
the  payment  of  all  the  installments  as  a  condition  precedent  to  a  con- 
veyance, no  prior  tender  of  deed  is  required.^ 

(III.)  Requisites  of  Tender.  —  In  actions  at  law  for  the  purchase  money, 
some  authorities  hold  that  there  must  be  an  actual  tender  of  a  deed, 


V.  Pruitt,  91  Ind.  595.  Ky.  —  Saunders 
V.  Beal's  Admr.,  4  Bibb  342.  N.  Y. 
Paine  V.  Brown,  37  N.  Y.  228.  Pa. 
Lowry  v.  Mehaffy,  10  Watts  387.  Tex. 
Perry  f.  Rice,  10  Tex.  367. 

97.  U.  S.  —  Loud  f.  Pomona  Land 
&  Water  Co.,  153  U.  S.  564,  14  Sup.  Ct. 
928,  38  L.  ed.  822.  Ark.  —  Mayers  v. 
Eogers,  5  Ark.  417.  Miss.  —  Bright  v. 
Eowland,  3  How.  398.  N.  Y.  —  Paine 
V.  Brown,  37  N.  Y.  228;  Adams  v. 
Wadhams,  40  Barb.  225.  S.  O.  — Davis 
V.  Woodward,  2  Mill  56. 

98.  Ind.  —  Carver  v.  Fennimore,  8 
Ind.  135.  Mo.  —  Snyder  v.  Murdock,  51 
Mo.  175.  N.  C  — Armfield  v.  Tate,  29 
N.  C.  258.  Wis.  — Collins  r.  Schmidt, 
126  Wis.  227,  105  N.  W.  671. 

[a]  Tender  in  Replication.  —  In 
such  case,  it  is  sufficient  to  tender  a 
deed  by  replication,  when  the  defend- 
ant, in  his  answer,  sets  up  the  failure 
to  convey.  Snyder  v.  Murdock,  51  Mo. 
175. 

99.  Action  for  installment,  see 
supra,  I,  C,  3. 

1.  Ala.—  White  V.  Beard,  5  Port.  94, 
30  Am.  Dec.  552.  Cal.  —  McCroskey  v. 
Ladd,  96  Cal.  455,  31  Pac.  558;  Rourke 
V.  McLaughlin,  38  Cal.  196;  Almond 
City  L.  &  D.  Co.  v.  Patterson,  35  Cal. 
App.  99,  169  Pac.  258.  Conn.  — Bean 
V.  Atwater,  4  Conn.  3,  10  Am.  Dec.  91. 
HI.  —  Sheeren  v.  Moses,  84  111.  448; 
Duncan  v.  Charles,  5  111.  561.  Ind. 
Leonard  v.  Bates,  1  Blackf.  172;  Wile 
V.  Rochester  Improvement  Co.,  24  Ind. 
App.  422,  56  N.  E.  928.  Kan.  — Battey 
V.  Beebe,  22  Kan.  81.  Miss.  —  Terry 
V.  George,  37  Miss.  539.  N.  J.  — Biddle 
V.  Coryell,  18  N.  J.  L.  377,  38  Am.  Dec. 
521.  N.  Y.  —  Beecher  v.  Conradt,  13 
N.  Y.  108,  64  Am.  Dec.  535.    Pa.— Dev- 
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ling  V.  Liftle,  26  Pa.  502.  Tenn.— John- 
son V.  Kurtz,  97  Tenn.  503,  37  S.  W. 
222.  Wis.  —  First  Nat.  Bank  v.  Agnew, 
45  Wis.  131. 

See  Huber  v.  Burke,  11  Serg.  &  R. 
(Pa.)   238. 

[a]  When  a  suit  for  a  prior  install- 
ment is  permitted  after  the  last  has 
become  due,  no  tender  is  required  as  a 
prerequisite  to  such  suit.  Gray  v. 
Meek,  199  111.  136,  64  N.  E.  1020; 
Sheeren  f.  Moses,  84  111.  448;  Biddle 
i:  Coryell,  18  N.  J.  L.  377,  38  Am.  Dec. 
521.     See  supra,  I,  C,  3. 

2.  Cal.  —  McCroskey  v.  Ladd,  96 
Cal.  455,  31  Pac.  558.  111.  —  Gray  v. 
Meek,  199  Dl.  136,  64  N.  E.  1020; 
Sheeren  v.  Moses,  84  111.  448;  Headlfey 
V.  Shaw,  39  111.  354.  Ind.  —  Cunning- 
ham V.  Gwinn,  4  Blackf.  341.  Mass. 
Kane  v.  Hood,  13  Pick.  281.  Miss. 
Powell  V.  Stowers,  47  Miss.  577.  N.  J. 
Biddle  v.  Coryell,  18  N.  J.  L.  377,  38 
Am.  Dec.  521.  N.  Y.  —  Beecher  v. 
Conradt,  13  N.  Y.  108,  64  Am.  Dee. 
535;  Smith  v.  Smith,  83  Hun  381,  31 
N.  Y.  Supp.  924,  64  N.  Y.  St.  756; 
Johnson  v.  .Wygant,  11  Wend.  48. 
Wash.  —  Underwood  v.  Tew,  7  Wash. 
297,  34  Pac.  1100;  Hogan  v.  Kyle,  7 
Wash.  595,  35  Pac.  399,  38  Am.  St.  Rep. 
910. 

[a]  As  to  the  last  installment,  the 
covenant  is  dependent  when  the  con- 
tract provides  for  a  conveyance  "at 
the  time  of"  or  "upon"  its  payment 
or  "as  soon  as"  it  is  paid.  Cal. 
McCroskey  v.  Ladd,  96  Cal.  455,  31 
Pac.  558.  N.  J.  —  Biddle  v.  Coryell,  18 
N.  J.  Eq.  377,  38  Am.  Dec.  521.  Tenn. 
Johnson  v.  Kurtz,  97  Tenn.  5'03,  511, 
37  S.  W.  222. 

3.  Loud  V.  Pomona  Land  &  Water 
Co.,   153    U.    S.    564,   580,   14  Sup.    Ct. 
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not  merely  an  offer  of  a  tender,*  but  others  hold  that  a  tender  on  con- 
dition that  the  defendant  pay  the  purchase  price  is  sufficient.^  Gen- 
erally the  vendor  must,  at  the  time  fixed  by  the  contract  for  per- 
formance,^ tender  a  good  and  sufficient  deed,^  which  is  sufficient  to 
convey  title,*  to  the  entire  premises  sold,^  and  which  is  such  as  was 
contracted  for.^*'  Unless  the  contract  contemplates  a  sale  subject  to 
any  defects  in  or  incumbrances  on  the  title,''  the  vendor  must  tender 
a  title  free  from  incumbrances  and  unclouded.'^ 

(IV.)  Tender  Excused.  -  If  a  tender  is  waived,''  or  if  the  vendee  re- 
pudiates the  contract  by  notifying  the  vendor  he  will  not  perform,'* 
or  if  there  is  other  excuse'^  a  tender  of  a  deed  to  the  land  sold  is  not 
required  or  is  excused.  If  the  suit  is  deemed  to  be  in  equity  for  specific 
performance,  the  necessity  of  a  tender  will  be  governed  by  equitable 
rules  governing  such  actions.'® 

c.  Delivery  of  Possession.  —  The  vendor  must  deliver  or  tender  pos- 
session to  the  vendee  before  suing  for  the  purchase  money  when  such 
delivery  is  a  condition  precedent  to  his  right  to  payment,'^  or  if  the 


928,  38  L.  ed.  822;  Paine  v.  Brown,  37 
N.  Y.  228. 

4.  McGehee  v.  Blackwell,  28  Ark. 
27,  32. 

[a]  The  Tender  Must  Be  Kept 
Good.  —  Hogan  v.  Kyle,  7  Wash.  595, 
35  Pac.  399,  38  Am.  St.  Kep.  910. 

[b]  The  deeds  must  he  deposited 
with  court  for  the  benefit  of  the  pur- 
chaser in  order  that  he  may  not  be 
left  without  a  conveyance  in  case  he 
satisfies  the  judgment.  Dunn  v.  Mills, 
70  Kan.  656,  663,  79  Pac.  146,  502. 

5.  Gorham  v.  Eeeves,  Sinith  (Ind.) 
239,  1  Ind.  421. 

6.  Tyler  v.  Young,  3  111.  444,  35 
Am.  Dec.  116;  Carver  v.  Fennimore, 
8  Ind.  135;  Morrison  v.  Gliddon,  7  Ind. 
561;  Cunningham  v.  Gwinn,  4  Blackf. 
(Ind.)    341. 

[a]  On  the  day  the  note  falls  due, 
the  vendor  must  tender  a  deed.  Carver 
f.  Fennimore,  8  Ind.  135. 

[b]  A  failure  to  offer  to  comply  with 
the  contract  on  the  day  fixed  precludes 
the  party  from  enforcing  the  contract 
except  in  equity.  Carver  v.  Fennimore, 
8  Ind.  135. 

7.  Overly  i:  Tipton,  68  Ind.  410. 
[a]     The  deed  must  be  a  clear  and 

unconditional  one,  and  it  should  ex- 
press that  there  is  nothing  due  on  it 
and  that  it  is  absolute  if  such  be  the 
kind  of  deed  contracted  to  be  made. 
Eudd  V.  Savelli,  44  Ark.  145,  150. 

8.  Bright  f.  Eowland,  3  How. 
(Miss.)    398. 

9.  Ind.  —  Owen  v.  Norris,  5  Blackf. 


479.  la.  — Cooper  v.  King,  73  Iowa 
136,  34  N.  W.  781.  Mo.  —  McLeod  v. 
Snvder,  110  Mo.   298,  19   S.  W.  494. 

io.  Eudd  V.  Savelli,  44  Ark.  145, 
150;  Pursley  v.  Good,  94  Mo.  App.  382, 
68  S.  W.  218. 

11.  Glassman  v.  Condon,  27  Utah 
463,  76  Pac.  343. 

12.  Pursley  v.  Good,  94  Mo.  App. 
382,  68  S.  W.  218;  Glassman  v.  Con- 
don,  27   Utah   463,   76   Pac.   343. 

13.  Babb  v.  Kennedy,  19  Me.  267; 
Dubignon  v.  Loud,  5  Eich.  L.  (S.  C.) 
251. 

14.  U.  S.  —  Columbia  Bank  f.  Hag- 
ner,  1  Pet.  (U.  S.)  455,  7  L.  ed.  219. 
Ala. — .McKleroy  v.  Tulane,  34  Ala. 
78.  Mo.  —  Armstrong  V.  Dunn,  163 
Mo.  App.  701,  147  S.  W.  509.  N.  Y. 
Franchot  v.  Leach,  5  Cow.  506.  Ore. 
Wells  V.  Page,  48  Ore.  74,  82  Pac.  856, 
3  L.  E.  A.   (N.  S.)   103. 

15.  See   infra,    this   note. 

[a]  When  the  vendor's  administra- 
tor alleges  that  some  of  the  heirs  are 
infants  unable  to  tender  or  make  a 
deed,  but  willing  to  have  a  deed  made 
by  the  court  commissioner  on  payment 
of  the  purchase  money,  a  tender  is  not 
a  prerequisite  to  the  suit.  Ashcraft 
V.  Sale,  21  Ky.  L.  Eep.  1198,  54  S.  W. 
730. 

16.  See  Shelly  v.  Mikkelson,  5  N.  D. 
22,  63  N.  W.  210,  and  the  title,  "Spe- 
cific Performance." 

17.  Ala.  —  Bailey  v.  White,  3  Ala. 
330.  Ark.  — Sayre  v.  Craig,  4  Ark. 
rO,  37  Am.  Dec.  757.    Ind.  —  Winstand- 
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covenants  to  deliver  possession  and  to  pay  are  dependent,^^  but  he  need 
not  do  so  if  the  covenants  are  independent."  ^  ^       ^  ^n 

5  Conditions  Precedent  to  Defenses.  — In  the  absence  of  fraiid.^° 
insolvency  of  the  vendor,^!  ^^  other  special  circumstance,^^  a  purchaser 
in  possession  of  land  by  virtue  of  a  contract  of  purchase  cannot  resist 
the  payment  of  the  purchase  money  without  offering  to  restore  posses- 
sion -3  and  returning  the  deed  for  cancellation,^*  or  showing  an  evic- 
tion'or  its  equivalent.25  Neither  can  he  avoid  liability  on  the  ground 
of  fraud  or  misrepresentation  of  the  vendor,  unless  he  first  surrender 
possession  of  the  land,^^  or  unless  he  alleges  some  sufficient  reason  for 
not  doing  so."  But  a  purchaser  in  possession  who  does  not  seek  a 
rescission"  but  a  performance  of  the  contract,^^  or  who  sets  up  the 
damages  resulting  from  fraud  by  way  of  recoupment  or  counterclaim,^^ 
need  not  surrender  possession.  ^ ,      , 

6.  Jurisdiction  and  Venue.  —  An  action  for  purchase  money  of  land 
is  not  a  local  action,3°  ^j^^  need  not  be  brought  in  the  county  where  the 
land  is  situated,^^  but  may  be  brought  in  the  county  prescribed  for 
personal  actions  generally.^^ 

A  justice  of  the  peace  has  jurisdiction  of  an  action  to  recover  the  pur- 


ley  V.  Eariden,  110  Ind.  140,  11  N.  E. 
15.  La.  —  Wilson  v.  Phillips,  4  La. 
Ann.  158. 

18.  Taul    v.   Bradford,   20    Tex.   261. 

19.  Freeland  v.  Mitchell,  8  Mo.  487. 

20.  Dunn  v.  Mills,  70  Kan.  656,  79 
Pac.  146,  502. 

21.  Dunn  v.  Mills,  70  Kan.  656,  79 
Pac.   146,  502. 

22.  Dunn  v.  Mills,  70  Kan.  656,  79 
Pac.  146,  502. 

[a]  If  the  land  belongs  to  the  pur- 
chaser and  he  is  ignorant  of  the  fact, 
he  will  not  be  required  to  restore  it  to 
the  possession  of  the  vendor  before 
resisting  payment.  O'Neal  f.  Phillips, 
83   Ga.   556,  10   S.  E.   352. 

23.  Ala.  —  Eads  r.  Murphy,  52  Ala. 
520;  Giles  v.  Williams,  3  Ala.  316,  37 
Am.  Dec.  692.  Ark.  —  Johnson  i). 
Douglass,  60  Ark.  39,  28  S.  W.  515 
(bond  for  title) ;  Lewis  v.  Boskins,  27 
Ark.  61.  Cal.  — Rhorer  v.  Bila,  83 
Cal.  51,  23  Pac.  274.  111.  — Yazel  v. 
Palmer,  81  111.  82.  Kan.  — Dunn  v. 
Mills,  70  Kan.  656,  79  Pac.  146,  502; 
Reeve  v.  Downs,  22  Kan.  330.  Mo. 
Harvey  v.  Morris,  63  Mo.  475.  Okla. 
Pugh  V.  Stigler,  21  Okla.  854,  97  Pac. 
566,  bond  for  title.  Tex.  —  Demaret  v. 
Bennett,  29  Tex.  262. 

24.  Demaret  v.  Bennett,  29  Tex.  262. 

25.  Rhorer  v.  Bila,  83  Oal.  51,  23 
Pac.  274. 

26.  Ansley    v.    Bank    of    Piedmont, 
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113  Ala.  467,  21  So.  59,  59  Am.  St.  Rep. 
122;  Howie  v.  North  Birmingham 
Land  Co.,  95  Ala.  389,  11  So.  15. 

27.  See  infra,  I,  C,  9,  b. 

fa]  But  when  the  plaintiff  is  a 
naked  holder  of  the  purchase  money 
note  without  beneficial  interest  in 
either  land  or  note,  the  purchaser  need 
not  offer  to  reconvey  the  land  before 
setting  up  the  defense  of  false  rep- 
resentations as  to  title.  Morris  f. 
Brown,  38  Tex.  Civ.  App.  266,  85  S.  W. 
1015. 

28.  Gober  v.  Hart,  36  Tex.  139. 

29.  Ansley  v.  Bank  of  Piedmont,  113 
Ala.  467,  21  So.  59,  59  Am.  St.  Rep. 
122;    Myers  v.   Estell,   47   Miss.   4. 

[a]  Another  Statement  of  Rule. 
No  offer  to  rescind  is  necesary  to  en- 
title the  defrauded  purchaser  to  de- 
fend to  the  extent  that  he  has  suffered 
by  the  fraud,  that  is,  to  the  extent  he 
would  be  entitled  to  recover  in  an 
action  for  damages  founded  on  the 
fraud.     Myers   v.  Estell,  47   Miss.  4. 

30.  Samuel  r.  Allen,  98  Cal.  406,  33 
Pac.  273. 

31.  Samuel  v.  Allen,  98  Cal.  406,  33 
Pac.  273. 

32.  See  the  title,  "Venue." 

[a]  If  the  defendant  is  a  nonresi- 
dent, the  action  may  be  brought  where 
he  has  property.  Bohart  v.  Republic 
Inv.  Co.,  49  Kan.  94,  30  Pac.  180. 
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chase  money  unless  the  title  to  land  is  involvedr^  or  unless  the  amount 

involved  exceeds  his  jurisdictional  limits.^*  _ 

7  Parties.  — The  rules  asto  parties  to  an  action  for  purchase  money 

of  land  are  governed  by  the  general  rules  respecting  parties.^^ 

8  Declaration  and  Complaint.  -  a.  Generally. -In  an  action  at 
law  to  recover  the  purchase  price,  the  vendor  must  plead  a  cause  ot 
action  in  accordance  with  the  general  rules  elsewhere  discussed.^      Ac 


33.  See  17  Standard  Proc.  949. 

34.  See  17  Standard  Proc.  831,  et 
seq. 

35.  See  the  title,  "Parties." 

[a]  Person  to  whom  note  is  pay- 
able but  for  the  benefit  of  another  may 
sue  in  his  own  name.  Seantlin  v.  Alli- 
son, 12  Kan.   85. 

[b]  To  Use.  —  An  section  on  a  cove- 
nant to  pay  may  be  brought  by  the 
vendor  to  the  use  of  him  to  whom  it 
is  due.     Taylor  v.  Preston,  79  Pa.  436. 

[c]  An  assignee  of  a  bond  for  the 
purchase  money  of  land  may  sue  there- 
on in  his  own  name.  Minor  v.  Ed- 
wards, 10  Mo.   671. 

[dl  An  assignment  of  a  portion  of 
the  purchase  money  debt  does  not  make 
the  assignee  a  joint  owner  of  the 
whole  debt  so  as  to  necessitate  joining 
him.  Leese  v.  Sherwood,  21  Oal.  151, 
164. 

[e]  The  heir  of  one  of  the  obligors 
in  a  bond  for  title  is  a  proper  party. 
McLeod  V.  Snvder,  110  Mo.  298,  19 
S.  W.  494. 

Creditor  may  sue  purchaser  who 
agrees  to  pay  an  incumbrance  thereon, 
or  a  debt  of  the  grantor.  See  20 
Standard  Proc.   921. 

[f]  Each  of  several  grantors  hav- 
ing a  several  interest  in  the  land  may 
bring  a  separate  action  for  his  share 
of  the  purchase  money,  although  all 
join  in  the  deed.  Leake  v.  Brown,  43 
111.   372.  .   . 

While  the  husband  and  wife  may  join 
in  an  action  to  recover  the  purchase 
price  of  the  wife's  separate  lands,  the 
wife  is  not  a  necessary  party.  See  11 
Standard  Proc.   725. 

[g]  Third  persons  claiming  the 
land  (1)  should  not  be  joined  (Mc- 
Donald V.  Morris,  89  N.  C.  99.  See  also 
Fisher  V.  Abney,  69  Tex.  416,  9  S  W. 
391)  except  (2)  when  authorized  by 
statute.     See   Cincinnati   v.  Brachman, 

35  Ohio  289.  .,!,*•. 

rhl  The  mortgagee  whose  debt  is  as- 
sumed bv  the  purchaser  is  not  a  neces- 
sary  party   to   an  action  by   the   ven- 


dor.    Leese  v.  Sherwood,  21   Cal.  lol, 
164. 

36.  See  the  titles,  "Declaration  and 
Complaint;"  "Implied  and  Express 
Agreements."  See  also  titles  dealing 
with  particular  forms  of  action  and 
aspects   of  pleading. 

Tor  forms,  see  9  Standard  Proc. 
1241. 

[a]      Complaints  held  sufficient,   (1) 
see    the    following    cases:       Cal.  —  Al- 
mond Citv  Land  &  D.  Co.  f.  Patterson, 
35    Cal.    App.   99,   169   Pac.   258.      Ind. 
Campbell  v.  Patterson,  58  Ind.  66;  Hor- 
ton  V.  Thom,  32  Ind.  151;    Baltes  Land, 
Stone  &  Oil  Co.  v.  Sutton,  25  Ind.  App. 
695,   57    X.    E.    974.      Ky.  — Nelson^. 
Crawford,  29  Ky.  L.  Eep.  516,  93  S.  W. 
644.      Md.  —  Wolfe    f.   Hauver,   1   Gill. 
84       N.    D.  —  Jensen    v.   Northwestern 
Underwriters'  Assn.,  35  N.  D.  223,  159 
X      W.     611.      W.   Va.  —  Tracewell   v. 
Boggs,*  14   W.   Ya.    254.      Wis.  —  First 
Xat.  Bank  r.  Agnew,  45  Wis.  131.   (2) 
A  complaint  for  recovery   of  the  pur- 
chase   price    is    sufficient,    which    sets 
out   the   contract   and  avers,  in   effect, 
that   the   real   estate   sold   thereby  had 
been  conveyed  to   the   defendant,  that 
possession    had    been    delivered    under 
the  conveyance,  that  the  defendant  ac- 
cepted     possession      thereunder      and, 
when    suit    was    filed,    was    occupying 
and   enjoying  the  use   and  benefits   of 
the   real  "^estate    so   purchased   by   him. 
Harrell  t\  Xeill,  56  Ind.  App.  547,  105 
X.  E.  926.    (3)  A  bill  is  sufficient  which 
is  clear  and  specific  as  to  the  terms  of 
sale,  the  land  sold,  the  price  per  acre, 
and  which  alleges  that  the  vendee  took 
immediate   possession   under   said   sale, 
and     has     been     in     continuous     and 
peaceable  possession  thereof  ever  since 
the  sale,  but  refuses  to  pay  the  balance 
of   the  purchase   money.     Tracewell    v. 
Boggs,  14  W.  Va.  254. 

rbl  In  an  action  of  debt  on  the 
covenant  to  pay,  the  vendor  should  set 
out  the  covenant,  performance  on  his 
own  part,  and  failure   on  the  part   o± 
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coi;dingly  unless  the  vendor  pleads  the  common  counts,"  or  sues  on 
the  purchase  money  note,^«  he  must  allege  the  contract,^^  its  considera- 
tion*«  and  breach,"  and  allege  a  performance  of  conditions  precedent.*^ 
The  complaint  need  not  affirmatively  show  the  execution  or  tender  of 
a  deed"  unless  required  by  the  contract  as  a  condition  precedent  to 
payment.**  But  if  the  contract  is  executory,  it  has  been  held  that  the 
vendor  must  allege  a  good  and  sufficient  title  in  himself.*^ 

b.  Conditions  Precedent.  — When  declaring  specially  on  the  con- 
tract, the  plaintiff  must  allege  a  performance  of  all  conditions  prece- 
dent.'*^   If  a  performance  or  tender  thereof  is  a  condition  precedent  the 


the  vendee,  and  conclude,  in  the  usual 
form,  that  by  reason  of  the  premises, 
action  hath  accrued  to  the  plaintiff,  to 
have  and  demand  of  the  defendant,  etc. 
Huber  v.  Burke,  11  Serg.  &  R.  (Pa.) 
238. 

[c]  Where  law  and  equity  are  ad- 
ministered, by  the  same  tribunal,  the 
vendor  should  allege  the  facts  in  his 
complaint  and  ask  for  such  relief  as 
by  the  rules  of  law  and  equity  he  may 
be  entitled  to  receive.  Walker  v. 
Sedgwick,  8  Cal.  398.  And  see  supra, 
I,  B,  4,  a,  and  I,  B,  8. 

37.  See  supra,  I,  C,  and  the  title, 
"Money  Counts." 

[a]  A  form  in  indebitatus  as- 
sumpsit for  the  value  of  personal  prop- 
erty sold  and  delivered  is  sufficient 
when  suing  for  the  price  of  land  sold 
and  conveved.  Curran  v.  Curran,  40 
Ind.  473,  479. 

[b]  An  allegation  that  the  defend- 
ant is  indebted  to  the  plaintiff  in  the 
sum  of  $3000  for  the  described  real 
estate  sold  and  conveyed,  see  9  Stand- 
as  against  an  objection  that  the  price 
of  the  land  is  not  alleged  to  be  $3000. 
Curran   v.    Curran,    40    Ind.   473. 

Form  of  common  count  for  freehold 
estate  sold  and  conveyed,  see  9  Stand- 
ard Proc.  1242. 

38.  See  infra,  this  section. 

39.  vAla.  —  Mo"ss  V.  King,  186  Ala. 
475,  65  So.  180.  Ind.  —  Winstandley 
t:  Eariden,  110  Ind.  140,  11  N.  E.  15. 
N.  J.  — Biddle  v.  Coryell,  18  N.  J.  L. 
377,   38   Am.   Dec.   521. 

Manner  of  alleging  contracts  gen- 
erally, see  the  title  "Implied  and  Ex- 
press  Agreements." 

[a]  May  Plead  the  Covenant  Accord- 
ing to  its  Legal  Import.  —  Biddle  v. 
Coryell,  18  N.  J.  L.  377,  38  Am.  Dec. 
521. 

[b]  That  contract  is  in  writing  need 
not  be  alleged.     Ind.  —  Curran  v.  Cur- 
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ran,  40  Ind.  473.  Neb.  — Sowards  v. 
Moss,  58  Neb.  119,  78  N.  W.  373,  re- 
wrsing  59  Neb.  71,  80  N.  W.  268.  N,  C. 
Smith  V.  Arthur,  110  N.  C.  400,  15 
S.  E.  197. 

See  11  Standard  Pboc.  984;  10  Stand- 
ard Proc.  68. 

[a]  In  describing  the  premises  sold, 
the  plaintiff  need  not  describe  the 
land  with  such  certainty  that  the 
court  could  make  a  decree  of  convey- 
ance. Richards  v.  Edick,  17  Barb.  (N. 
Y.)   260. 

40.  Wade  f.  Witt,  5  Ky.  L.  Rep. 
698.     See  11     Standard  Proc.  986. 

Unless  otherwise  provided  by  stat- 
ute, see  11  Standard  Proc.  987,  note 
26. 

[a]  The  plaintiff  must  allege  a  suf- 
ficient consideration  for  the  defend- 
ant's promise,  as  that  the  contract  was 
in  writing  or  that  possession  was  de- 
livered to  the  vendee.  Wade  f.  Witt, 
5  Ky.  L.  Rep.  698. 

41.  See  11   Standard  Proc.  1006. 

42.  See   11   Standard  Proc.   998. 

43.  Vandiver  f.  Reynolds,  174  Ala. 
582,  67  So.  462. 

44.  See  supra,  I,  C,  4;  infra,  I,  C, 
8,  b. 

45.  U.  S.  —  Washington  v.  Ogden, 
1  Black  450,  17  L.  ed.  203.  Md.— Cole 
V.  Hynes,  46  Md.  181.  Mo.  —  Davis  v. 
Watson,  89  Mo.  App.  15. 

[a]  But  see  Brotherton  v.  Brother- 
ton,  19  Wend.  (N.  Y.)  327,  holding  the 
failure  of  title  is  a  matter  of  defense 
to  be  pleaded  by  the  defendant. 

As  to  allegation  of  readiness  and 
willingness  to  convey,  see  infra,  I,  C, 
8,  b. 

46.  Washington  v.  Ogden,  1  Black 
(U.  S.)  450,  17  L.  ed.  203.  See  6 
Standard  Proc.  677;  11  Standard  Proc. 
998. 

Otherwise  when  suing  on  the  pur- 
chase money  note,  see  infra,  I,  C,  9,  c. 
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plaintiff  must  allege  performance*^  or  offer  or  tender  of  performance,*' 
or  an  excuse  therefor.*^  A  general  allegation  of  performance  is  suffi- 
cient when  authorized  by  statute.^"  But  if  the  vendor  does  not  avail 
himself  of  the  statute,  he  must  allege  the  performance  with  all  the 
particularity  required  by  the  rules  of  the  common  law.^^ 

When  excused  the  plaintiff  must  allege  his  readiness  and  ability  to 
perform,^2  j^^^  g^(-,]^  ^^  allegation  is  not  alone  sufficient  when  tender 
is  necessary  and  is  not  escused.^^ 


47.  U.  S.  —  Loud  V.  Pomona  Land  & 
Water  Co.,  153  U.  S.  564,  576,  14  Sup. 
Ct.  928,  38  L.  ed.  822.  Ark.  — McGe- 
hee  V.  Blackwell,  28  Ark.  27;  Lewis  v. 
Davis,  21  Ark.  235.  Ky.  —  Brown  v. 
Ready,  14  Ky.  L.  Rep.  583,  20  S.  W. 
1036.  Tex.  — Perry  v.  Rice,  10  Tex. 
367.  Eng.  —  Goodisson  v.  Xunn,  4  T. 
E.  762,  100  Eng.  Reprint  1288. 

[a]  Aider  by  Verdict.  —  A  failure 
to  make  an  allegation  of  performance 
or  tender  when  required  is  cured  by 
the  verdict.  Davis  v.  Watson,  89  Mo. 
App.  15,  27;  Bailey  v.  Clay,  4  Rand. 
(25  Va.)  346.  See  generally  the  title, 
"Pleading." 

48.  U.  S.  —  Loud  V.  Pomona  Land 
&  Water  Co.,  153  U.  S.  564,  576,  14 
Sup.  Ct.  928,  38  L.  ed.  822;  Bank  of 
Columbia  V.  Wagner,  1  Pet.  455,  7  L. 
ed.  219.  Ala.  —  :Moss  v.  King,  186  Ala. 
475,  65  So.  180.  Ark.  —  Lewis  v.  Davis, 
21  Ark.  235;  Smith  v.  Henrv,  7  Ark. 
207,  44  Am.  Dec.  540.  Cal.  — McCros- 
key  r.  Ladd,  96  Cal.  45.5,  31  Pac.  558. 
Ind.  —  Zenor  v.  Prvor,  57  Ind.  App. 
222,  106  N.  E.  746'  Kan.  —  Soper  v. 
Gabe,  55  Kan.  646,  41  Pac.  969;  Berry 
v.  Fairmount  Town  Co.,  4  Kan.  App. 
432,  46  Pac.  28.  Mo.  — Davis  v.  Wat- 
son, 89  Mo.  App.  15.  Va.  —  Bailey  v. 
Clay,  4  Rand.  (25  Va.)  346.  Wash. 
Hogan  v.  Kvle,  7  Wash.  595,  35  Pac, 
399,  38  Am.  St.  Rep.  910.  Eng.— Goo- 
disson V.  Nunn,  4  T.  R.  762,  100  Eng, 
Reprint  1288. 

See  supra,  I,  C,  4,  b,  and  the  title 
"Tender." 

49.  Ala. —  Moss  v.  King,  186  Ala. 
475,  65  So.  180.  N.  J,  —  Shinn  v.  Rob- 
erts, 20  iSr.  J.  L.  435,  43  Am.  Dec.  636; 
Biddle  v.  Coryell,  18  N.  J.  L.  377,  38 
Am.  Dec.  521.  Wash.  —  Underwood 
1-.  Tew,  7  Wash.  297,  34  Pac.  1100. 

See  11  Standard  Proc.  1000. 

Form  of  allegation  of  defendant's 
rescission  as  an  excuse  for  nonperform- 
ance,  see  9  Standard  Proc.   1245. 

Form  of  allegation  of  false  represen- 
tations by  defendant  which  prevented 


plaintiff  from  fulfilling,  see  9  Stand- 
ard Proc.   1246. 

50.  Smith  v.  Mohn,  87  Cal.  489,  25 
Pac.  696;  Collins  f.  Amiss,  159  Ind. 
593,  65  N.  E.  906.  See  6  Standard 
Proc.  692,  note  44;  11  Standard  Proc. 
1002. 

51.  Collins  V.  Amiss,  159  Ind.  593, 
65  N.  E.  906.  See  Harrell  v.  Neill,  56 
Ind.  App.  547,  105  N.  E.  926  (suffi- 
cient allegation);  Ayars  v.  O'Connor, 
45    Wash.    132,    88   Pac.    119. 

[a]  It  is  not  always  sufficient  to 
aver  performance  in  the  words  of  the 
contract.  The  intent  of  the  contract 
must  be  shown  to  have  been  per- 
formed; and  where  the  words  do  not 
clearly  and  unequivocally  express  in 
terms  that  which  in  judgment  of  law 
they  import,  their  legal  import  con- 
stitutes the  contract,  and  that  must 
be  averred  to  have  been  done;  and 
where  it  is  necessary,  on  the  part  of 
the  plaintiff,  to  aver  performance,  it 
must  be  set  forth  with  such  certainty 
as  to  enable  the  court  to  judge  whether 
the  intent  of  the  covenant  has  been 
fulfilled.  Thomas  v.  Van  Ness,  4  Wend. 
(N.  Y.)    549. 

[b]  He  should  aver,  not  that  he 
sold,  but  that  he  conveyed,  and  should 
set  forth  in  general  terms  the  nature 
of  the  conveyance.  Thomas  v.  Van 
Xess,  4  Wend.    (X.  Y.)    549. 

52.  Moss  f.  King,  186  Ala.  475,  65 
So.  180;  Booth  v.  Milliken,  127  App. 
Div.  522,  111  N.  Y.  Supp.  791. 

53.  U.  S.  —  Bank  of  Columbia  v. 
Hagner,  1  Pet.  455,  464,  7  L.  ed.  219. 
N.  J.  — Biddle  r.  Coryell,  18  N.  J.  L. 
377,  38  Am.  Dec.  521.  N.  Y.  — Parker 
r.  Parmele,  20  Johns.  130,  11  Am.  Dec. 
253.  Va.  —  Roach  v.  Dickinson,  9 
Gratt.   (50  Va.)   154. 

But  compare,  Ala.  —  Ledyard  V. 
Manning,  1  Ala.  153.  Ky.  —  Brown  v. 
Ready,  14  Ky.  L.  Rep.  583,  20  S.  W. 
1036.  N.  C— Hardy  v.  McKesson,  51 
N.  C.  554.  Tex. — ^'Perry  v.  Rice,  10 
Tex.  367,  to  effect  that  if  no  note  or 
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When  the  covenants  to  convey  and  to  pay  the  purchase  price  are 
independent,  the  complaint  need  not  allege  a  performance  or  con- 
veyance ^*  or  a  tender  of  performance;^^  an  allegation  of  readiness 
and  willingness  to  convey  upon  payment  of  the  purchase  money  is 
sufficient,^*'  and  some  courts  have  held  that  even  such  an  allegation  is 
unnecessary.^'^ 

c  In  Action  on  Purchase  Money  Note.  —  When  the  purchase  money 
note  is  sued  on,  the  vendor  must  declare  on  the  note  as  m  actions  on 
notes  generally  f^  he  need  not  set  forth  the  consideration  of  the  note,^^ 
or  aver  performance  of  his  agreement  to  convey.''^ 

9.  Answer  or  Plea.  —  a.  Generally.  —  The  defendant  must  plead  or 
answer  in  accordance  with  the  general  rules  elsewhere  treated,"  avoid- 


other  security  is  given  -and  the  coven- 
ants are  dependent,  the  plaintiff  must 
aver  a  conveyance  or  at  least  a  readi- 
ness to  convey. 

54.  U.  S.  —  Loud  V.  Pomona  Land 
&  Water  Co.,  153  U.  S.  564,  576,  14  Sup. 
Ct.  928,  38  L.  ed.  822.  Ind.  — Wile  v. 
Rochester  Improvement  Co.,  24  Ind. 
App.  422,  56  N.  E.  928.  Minn.— Noyes 
V.  Brown,  171  N.  W.  803.  Tex.— Perry 
V.   Rice,  10  Tex.  367. 

See  supra,  1,   C,  4,  b,   (II). 

55.  U.  S.  —  Loud  v.  Pomona  Land  & 
Water  Co.,  153  U.  S.  564,  576,  14  Sup. 
Ct.  928,  38  L.  ed.  822.  Ind.  — Wile  v. 
Rochester  Improvement  Co.,  24  Ind. 
App.  422,  56  N.  E.  928.  N.  Y.  — Grant 
f.  Johnson,  5  Barb.  161.  Can.  —  Sword 
V.    Tedder,    13    Manitoba    572. 

56.  U.  S.  —  Loud  V.  Pomona  Land 
&  Water  Co.,  153  U.  S.  564,  576,  14 
Sup.  Ct.  928,  38  L.  ed.  822.  Miss. 
Bright  V.  Rowland,  3  How.  398.  Tex. 
Gober   v.   Hart,   36   Tex.   139. 

As  to  allegation  of  title  in  plaintiff, 
see  supra,  I,  C,  8,  a. 

57.  Ind.  —  Wile  v.  Rochester  Im- 
provement Co.,  24  Ind.  App.  422,  56 
N.  E.  928.  Ore.  —  Sayre  v.  Mohney, 
35  Ore.  141,  56  Pac.  526.  Can.—  Sword 
V.   Tedder,    13    Manitoba   572. 

58.  See  generally  the  title  "Bills 
and  Notes." 

59.  Perry  v.  Rice,  10  Tex.  367.  See 
also   4   Standard   Proc.    260. 

60.  Perry  V.  Rice,   10   Tex.   367. 

61.  See  11  Standard  Proc.  1010, 
and  the  titles,  "Answers;"  "Confes- 
sion and  Avoidance ; "  "  Denials ; ' ' 
"Pleas;"  and  titles  dealing  with  par- 
ticular kinds  of  pleas  and  defenses. 

See  also  Chambers  r.  Talladeca  Real 
Estate    &    L.    Assn.,    126    Ala.    296,    28 
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So.  636  (payment) ;  Korman  v.  Trainer, 
258  Pa.  362,  101  Atl.  1051,  insufficient 
affidavit   of   defense. 

[a]  The  contention  that  the  plain- 
tiff's action  is  premature  and  that  the 
cause  of  action  would  not  accrue  until 
an  abstract  is  furnished  is  matter  in 
abatement  and  must  be  pleaded  as 
such.  Barnum  v.  Lockhart,  75  Ore. 
528,  146  Pac.  975.  As  to  prematurity 
of  action,  see  the  title  "Suits  and 
Actions. ' ' 

[b]  A  plea  of  payment  should  state 
the  time  the  payments  ware  made. 
O'Neal  V.  Phillips,  83  Ga.  556,  10  S.  E. 
352.     See  the  title  "Payment." 

[c]  Profert.  —  When  an  answer  to 
a  suit  on  a  purchase  money  note  al- 
leges that  the  note  was  given  for  pur- 
chase money  of  real  estate,  it  must  at 
common  law  and  under  some  statutes, 
make  profert  of  the  contract.  McDer- 
mott  V.  Cable,  23  Ark.  200.  See  the 
title  "Oyer  and  Profert." 

Plea  excusing  nonperformance  on 
the  ground  of  nonpajrment  of  the  pur- 
chase price,  see  9  Standard  Proc.  959. 

[d]  A  denial  of  the  indebtedness 
without  a  denial  of  the  execution  of 
the  purchase  money  note  is  no  denial 
at  all.     Kinney  r.  Osborne,  14  Cal.  112. 

[e]  Answers  held  sufficient,  see  the 
following:  Ga.  —  Johnson  v.  Dorough, 
99  Ga.  644,  27  S.  E.  187  (answer  plead- 
ing false  representations  as  to  ven- 
dor's title);  Hamilton  v.  Conyers,  28 
Ga.  276,  answer  pleading  fraud  or  mis- 
take as  to  quantity  of  land.  Ind. 
Buck  r.  Hughes,  127  Ind.  46,  26  N.  E. 
558,  answer  pleading  that  contract  was 
not  due.  Kan.  —  De  Cordova  r.  Hoss, 
56   Kan.   679,  44  Pac.  618,  answer  set- 

i  ting  up  incumbrance. 
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ing  indefiniteness,  uncertainty,  or  ambiguity,®-  duplicity,®^  and  repug- 
nancy.®* 

b.  Particular  Defenses.  —  (I.)  Generally.  -  The  necessity  and  man- 
ner of  pleading  particular  matters  of  defense  are  governed  by  the 
rules  applicable  to  contract  actions  generally.®^ 

(II.)  Fraud  or  Misrepresentation.  —  A  defendant  relying  on  fraud  as  a 
complete  defense  because  justifying  a  rescission,  must  allege  facts  con- 
stituting the  fraud  relied  on,®®  and,  where  the  vendee  has  the  title  and 
possession,  a  reconveyance®^  and  surrender  of  possession,®^  or  a  tender 
or  oflPer  of  these  things,®^  or  some  sufficient  reason  for  not  doing  so.'^® 

(III.)  Failure  To  Deliver  Possession.  —  A  plea  setting  up  a  failure  to 
deliver  possession  of  the  land  must  show  that  by  the  terms  of  the  sale 
possession  was  to  pass  before  payment,^^  or  contemporaneously  there- 


62.  Ala.  —  Hardy  v.  Branch  Bank, 
15  Ala.  722.  Cal.  —  Kinney  i:.  Osborne, 
14  Cal.  112.     Ind.  —  Burrows  v.  Yount, 

6  Blaekf.  458,  39  Am.  Dec.  439.  N.  C. 
McGee  v.  Craven,  106  N.  C.  351,  11 
S.  E.  375. 

See  the  title,  "Certainty  in  Plead- 
ing." 

63.  See   the    title,    "Duplicity." 

64.  Ansley  v.  Bank  of  Piedmont, 
113  Ala.  467,  21  So.  59,  59  Am.  St. 
Rep.  122.  See  the  title,  "Repugnancy" 
and  2  Standard  Proc.  26. 

[a]  Facts  which  show  fraud  and 
which  are  averred  in  a  plea  in  bar  of 
the  action  cannot  be  made  the  basis 
in  the  same  plea  to  support  a  claim 
of  set-off  or  recoupment.  Ansley  v. 
Bank  of  Piedmont,  113  Ala.  467,  21  So. 
59,  59   Am,   St.   Rep.   122. 

65.  See  11  Standard  Paoa  1010, 
and  titles  dealing  with  particular  de- 
fenses. 

66.  Ala.  —  Giles  v.  Williams,  3  Ala. 
316,  37  Am.  Dec.  692.  Ark.  —  Seaborn 
r.  Sutherland,  17  Ark.  603.  lU.  —  Slack 
V.  McLagan,  15  111.  242.  Ky.  —  Ryan 
V.  Middlesborough  Town-Lands  Co.,  106 
Ky.   181,  52  S.   W.  33;   Tinsley   v.  Ogg, 

7  Dana  385.  Minn.  —  Knappen  v.  Free- 
man, 47  Minn.  491,  50  N.  W.  533.  Miss. 
Hageman  r.  Sharkev,  1  How.  277,  29 
Am.  Dec.  627.  Mont. —  First  Nat. 
Bank  v.  How,  1  Mont.  604.  Ore. 
Specht  V.  Allen,  12  Ore,  117,  6  Pae.  494. 
Tex.  —  Woodward  v.  Rodgers,  20  Tex. 
176;  Morris  v.  Brown,  38  Tex.  Civ. 
App.  266,  85  S.  W,  1015,  answer  held 
sufficient. 

But  compare,  Ryan  v.  Middlesborough 
Town-Lands  Co.,  106  Ky.  181,  52  S. 
W.    33,  as  to   allegation   of   conclusion. 

See  22  Standard  Proc.  997,  and  gen- 


erally the  title,  "Fraud  and  Deceit." 
Fraud  as  basis  of  counterclaim  for 
damages,  see  infra,  I,  C,  9,  c,  (III). 

[a]  Intent  To  Defraud  Must  Be 
Stated.  Cal.  —  Kinnev  r.  Osborne,  14 
Cal.  112.  Fla.  —  Mickler  v.  Reddick, 
38  Fla.  341,  352,  21  So.  286.  Ind. 
Langsdale  v.  Girton,  51  Ind.  99.  Miss. 
Hageman  v.  Sharkey,  1  How.  277,  29 
Am.  Dec.  627.  N.  C.  —  Galloway  v. 
Goolsby,  176  X.  C.  635,  97  S.  E.  617. 

[b]  Knowledge  of  falsity  of  rep- 
resentations or  the  assertion  of  the 
truth  of  statements  without  knowledge 
of  their  truth  must  be  alleged.  Ryan 
V.  Middlesborough  Town-Lands  Co.,  21 
Ky.  L.   Rep.   193,  52   S.   W.  33. 

[c]  Reliance  on  representations 
must  be  alleged.  Ala.  —  Kannady  v. 
Lambert,  37  Ala.  57.  Ind.  —  Black  v. 
Thompson,  136  Ind.  611,  36  N.  E.  643; 
Mcintosh  V.  Robison,  68  Ind.  120.  Ky. 
Ryan  v.  Middlesborough  Town-Lands 
Co.,  21  Ky.  L.  Rep.  193,  52  S.  W.  33. 
Tex.  —  Luckie  v.  McGlasson,  22  Tex. 
282. 

67.  Post  V.  Shirley,  5  Blaekf.  (Ind.) 
430. 

68.  Ala. —  Ansley  v.  Bank  of  Pied- 
mont, 113  Ala.  467,  21  So.  59,  59  Am. 
St.  Rep.  122.  Ark.- Seaborn  v.  Suth- 
erland, 17  Ark.  603.  Ky.  — Tinsley  v. 
Ogg,  7  Dana  385. 

69.  See  cases  in  preceding  notes 
and  the  title  "Tender."  See  also  22 
Standard  Proc.   1008,  1010. 

70.  Ansley  v.  Bank  of  Piedmont,  113 
Ala.  467,  21  So.  59,  59  Am.  St.  Eep. 
122. 

71.  Jones  v.  State,  100  Ala.  209,  14 
So.  115.  See  Miller  v.  Wood,  23  Ark. 
546. 
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with,  in  which  latter  case  a  tender  of  payment  when  possession  was 

demanded  must  be  alleged.^^  *    ^  -i         ^*  +i.^ 

(IV)  Failure  or  Refusal  To  Convey  or  Tender  a  Deed. -A    failure   of   the 

vendor  to  perform  or  tender  a  conveyance  when  required  is  pleadable 

in  bar  of  the  action,"  and  must  be  brought  forward  by  special  pleas/* 

An  answer  charging  a  failure  to  convey  must  allege  a  promise  to 

-onvey'^  and  show  that  it  is  a  dependent  agreement,  the  performance 

of  which  is  a  condition  precedent  to  suit,^^  as  well  as  such  other  facts 

as  may  be  necessary  to  the  defense."    But  it  is  not  necessary  to  aver 

that  a  deed  was  tendered  by  the  purchaser  and  the  vendor  refused  to 

execute  it.'^ 

(V.)  Want  or  Failure  of  Consideration.79—  The  authorities  are  not  har- 
monious as  to  the  right  of  a  purchaser  to  plead  total  failure  of  title 
on"  a  conveyance  with  warranty,  as  a  defense  to  a  suit  for  the  purchase 
money.®*^  When  allowed,  an  answer  specially  pleading  a  defect  in  the 
title  of  the  vendor  as  a  defense  to  the  action  must  show  a  total  failure 


72.  Lee  v.  Dozier,  40  Miss.  477. 

73.  Cunningham  v.  Gwinn,  4  Blackf. 
(Ind)    341. 

74.  Vandiver  v.  Reynolds,  174  Ala. 
582,  57   So.  462. 

75.  Jones  v.  State,  100  Ala.  209,  14 
So.  115;  Hardy  v.  Branch  Bank,  15 
Ala.  722;  Prewett  f.  Vaughn,  21  Ark, 
417. 

76.  Prewett  v.  Vaughn,  21  Ark.  417. 

77.  See  infra,  this  note. 

[a]  A  plea,  that  the  deed  had  not 
been  offered  on  the  appointed  day  ac- 
cording to  the  tenor  and  effect  of  the 
contract;  is  sufficient  as  against  a  gen- 
eral demurrer.  McCullough  v.  Daw- 
son, Smith  (Ind.)  245;  Gorham  V. 
Eeeves,  1  Ind.  421,  Smith  (Ind.)  239. 
See  also  Tyler  v.  Young,  3  111.  444,  35 
Am.  Dec.  116. 

[b]  Conclusion.  —  An  averment, 
"that,  by  the  terms  of  said  purchase 
the  defendant  Rariden  was  entitled  to 
a  deed  for  said  land  and  to  the  possses- 
sion  thereof,"  is  a  mere  conclusion  of 
law.  Winstandlev  v.  Rariden,  110  Ind. 
140,  11  N.  E.  15. 

[c]  A  plea  alleging  the  considera- 
tion for  the  note  sued  on  was  the  pur- 
chase of  land  must  state  from  whom 
the  land  was  purchased.  Winstandley 
V.   Rariden,   110   Ind.  140,  11   N.  E.   15. 

[d]  When  the  contract  provides  a 
conveyance  shall  be  made  on  payment 
of  the  purchase  money  or  on  obtaining 
a  patent  to  the  land,  an  answer  charg- 
ing failure  to  convey  must  state  such 
facts  as  will  enable  the  court  to  de- 
termine what  exertion  is  proper  for 
the  plaintiff  to   make,  and  whether  a 
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reasonable  time  had  been  afforded  him, 
under  the  circumstances  of  the  case, 
to  obtain  the  patent.  Perry  v.  Rice, 
10   Tex.   367,   374. 

78.  Smith  v.  Henry,  7  Ark.  207,  44 
Am.  Dec.  540,  overriding,  Byers  v. 
Aiken,  5  Ark.  419,  and  Drennen  v. 
Bover,   5   Ark.   497. 

79.  See  9  Standard  Proc.  238. 
Pleading     failure     of     consideration 

generally,  see  11  Standard  Proc.  1021. 

80.  See  the  following  cases:  Fla. 
Mickler  v.  Reddick,  38  Fla.  341,  21  So. 
286.  N.  Y.  —  Tallmadge  v.  Wells,  25 
Wend.  107.  Okla.  —  Lafferty  v.  Evans, 
17  Okla.  247,  87  Pac.  304,  21  L.  R.  A. 
(N.  S.)   363. 

[a]  A  reason  for  holding  the  de- 
fense inadmissible  is  (1)  that  though 
the  court  of  law  is  the  proper  tribunal 
to  try  title  to  land,  it  will  not  try  it 
collaterally.  But  where  there  has  been 
an  eviction  the  defense  of  failure  of 
consideration  may  be  let  in,  because 
the  superiority  of  the  outstanding  title 
is  then  established  by  a  judicial  de- 
termination. Hoy  I'.  Taliaferro,  8  Smed. 
&  M.  (Miss.)  727.  (2)  Another  rea- 
son is  that  the  vendor's  liability  on 
his  covenant  is  not  destroyed  by  the 
vendee's  plea.  Young  v.  Triplett,  5 
Litt.  (Ky.)  247,  (3)  Furthermore,  the 
defendant  in  possession  may  continue 
in  possession  and  would  be  given  the 
land  without  payment  of  the  considera- 
tion if  allowed  to  plead  the  defense. 
Laffertv  v.  Evans,  17  Okla.  247,  87  Pac. 
304,    21    L.    R.    A.    (N.    S.)    363. 

[b]  In  Actions  on  a  Specialty. 
At    common   law    the   defendant   could 
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of  consideration,*^  and  the  particular  defects  relied  on.^-  If  there  are 
outstanding  titles,  he  must  allege  the  existence, ^^  nature  and  character,^* 
and  validity®^  of  the  outstanding  title,  and  the  names  of  the  adverse 
claimants.*®  The  answer  should  show  whether  or  not  the  purchaser 
is  in  possession,*^  whether  or  not  a  deed  to  the  land  was  executed  by 
the  vendor,**  and  what  was  its  nature.*^  If  the  purchaser  had  been  in 
undisturbed  possession  under  a  deed,  he  must  allege  facts  showing  a 


not  plead  a  mere  want  or  failure  of 
consideration  in  an  action  on  a  spec- 
ialty, but  it  is  otherwise  under  modern 
statutes.  Ala.  —  Giles  r.  Williams,  3 
Ala.  316,  37  Am.  Dec.  692.  Ind.— Leo- 
nard r.  Bates,  1  Blackf.  172.  N.  Y. 
Tallmadge  r.   VVallis,  25  Wend.  107. 

81.  Tallmadge  v.  Wallis,  25  Wend. 
(N.  Y.)   107. 

[a]  Only  when  the  consideration  has 
utterly  failed  is  the  plea  allowed. 
Young  V.  Triplett,  5  Litt.   (Ky.)   247. 

[b]  A  plea  showing  (1)  that,  at  the 
time  of  the  conveyance,  the  vendor 
had  no  estate  or  interest  whatever  in 
the  premises  or  in  any  part  thereof  is 
a  good  plea  in  bar.  Tallmadge  v.  Wal- 
lis, 25  Wend.  (N.  Y.)  107.  (2)  A  plea 
is  sufficient  which  sets  up  that  the  note 
sued  on  was  given  for  a  tract  of  land, 
for  which  the  plaintiff  executed  his  bond 
for  title  in  the  usual  form  to  the  de- 
fendant and  that  the  plaintiff  had  no 
title  to  the  land  and  is  insolvent;  and 
which  offers  to  deliver  up  the  bond  to 
be  canceled  and  which  prays  a  rescis- 
sion of  the  contract.  Sizemore  v. 
Pinkston,  51   Ga.  398. 

Pleading  partial  failure  as  a  defense 
pro  tanto,  see  infra,  I,  C,  9,  c,  (II). 

Defense  admissible  under  general  is- 
sue, see  7  Standard  Proc.  74. 

82.  Ark.—  Walker  v.  Towns,  23  Ark. 
147;  Bolton  v.  Branch,  22  Ark.  435; 
Worthington  r.  Curd  &  Co.,  22  Ark. 
277.  Mo.  — Staley  v.  Ivory,  65  Mo.  74; 
Copeland  v.  Loan,  10  Mo.  266.  Pa. 
Greenwalt  r.  Born,  3  Yeates  6.  Tenn. 
Bond    V.   Montague,  54   S.   W.   65. 

83.  Cook  v.  .lackson,  20  Tex.  209; 
Perry   v.   Rice,   10   Tex.   367. 

fa]  The  existence  of  a  superior  out- 
standing title  should  be  averred  as  a 
fact  with  such  certainty  of  description 
that  the  issue  is  susceptible  of  proof 
and  disproof.  Perry  f.  Kiee,  10  Tex, 
367. 

84.  Mosteller  r.  Astin,  61  Tex.  Civ. 
App.  455,  129  S.  W.  1136. 

[a]  The  nature  of  the  superior  title 
or   the   character   and   length    of   time 


of  the  adverse  holding  must  be  shown. 
Mosteller  v.  Astin,  61  Tex.  Civ.  App. 
455,  129   S.    W.  1136. 

85.  Ark. —  Walker  v.  Towns,  23 
Ark.  147;  Bolton  v.  Branch,  22  Art. 
435.  Pa.  —  Ludwick  r.  Huntzinger,  5 
Watts  &  S.  51;  Brick  v.  Coster,  4 
Watts  &  S.  494.  Tex.  — Cook  v.  Jack- 
son,   20    Tex.    209. 

86.  Ark. —  Walker  v.  Towns,  23 
Ark.  147.  Fla.  —  Mickler  v.  Reddick, 
38  Pla.  341,  353,  21  So.  286.  Tex. 
Mosteller  v.  Astin,  61  Tex.  Civ.  App. 
455,    129    S.   W.   1136. 

87.  See  infra,  this  note. 

[a]  Presumption. —  (1)  But  a  fail- 
ure to  allege  that  the  defendant,  who 
has  made  a  substantial  payment,  is 
out  of  possession,  authorizes  the  con- 
clusion that  he  is  in  possession  (Mal- 
lard V.  Allred,  106  Ga.  503,  32  S.  E. 
588.  See  also  La  Forge  v.  Mathews, 
68  111.  328),  except  (2)  when  it  is  al- 
leged that  the  vendor  had  no  estate  or 
interest  in  the  premises.  Tallmadge  V. 
Wallis,   25   Wend.    (N.    Y._)    107. 

[b]  When  the  vendee  is  put  in  pos- 
session of  a  part  only  of  the  land  sold, 
the  rest  being  held  by  an  adverse  pos- 
sessor, the  vendee  may  ask  for  a  rescis- 
sion of  the  contract  and  for  compensa- 
tion for  improvements,  without  alleg- 
ing nonresidency,  insolvency,  or  fraud 
of  the  vendor,  or  an  eviction.  Laevison 
V.  Baird,  12  Ky.  L.  Rep.  786,  15  S.  W. 
252. 

88.  Ala.  — Jones  r.  State,  100  Ala. 
209,  14  So.  115.  Ark.  —  McDermott  v. 
Cable,  23  Ark.  200.  Ind.  —  McClerkia 
V.  Sutton,  29  Ind.  407.  Mo.  —  Staley 
V.  Ivory,  65  Mo.  74.  Ohio.  —  Picket 's 
Admr.  v.  Picket's  Admr.,  6  Ohio  St. 
525. 

[a]  That  there  were  no  liabilities 
imposed  by  the  deed  either  on  the 
vendor  or  previous  warrantors  must  be 
shown,  according  to  Young  v.  Triplett, 
5  Litt.   (Ky.)   247. 

89.  La  Forge  v.  Mathews,  68  111. 
328;  Stookev  f.  Hughes,  18  111.  55; 
Conwell  V.  Clifford,  45  Ind.  392. 
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breach  of  covenant^"  or  fraud.^^  If  the  deed  contains  covenants  of 
warranty,  he  must  allege  an  eviction,^^  qj.  something  equivalent  thereto,^' 
an  abandonment  or  surrender  of  possession  to  the  owner  of  the  para- 
mount title,''*  or,  in  some  states,  a  liability  to  eviction  by  a  superior 
outstanding  title  of  which  he  had  no  notice  at  the  time  of  his  purchase,^^ 
or  that  a  suit  endangering  his  possession  is  actually  pending  or 
threatened ;^^  or  he  must  aver  fraud  on  the  part  of  the  vendor,^'  or 
nonresidence,^'  or  insolvency^^  of  the  vendor,  or  some  ground  which 


[a]  For  the  reason,  that  in  the  ab- 
sence of  fraud  or  warranty,  the  pur- 
chaser takes  the  title  at  his  own  risk. 
Stookey  v.  Hughes,  18  111.  55. 

90.  Mahoney  v.  Bobbins,  49  Ind. 
146;  Conwell  v.  Clifford,  45  Ind.  392; 
Starkey  v.  Neese,  30  Ind.  222;  Laug- 
hery  v.  McLean,  14  Ind.  106. 

[aj  In  a  suit  on  a  promissory  note, 
for  purchase  money  of  land,  an  answer 
setting  up  a  failure  of  title  without 
showing  breach  of  covenant  or  fraud 
is  bad  on  demurrer.  Mahoney  v.  Kob- 
bins,  49  Ind.  146. 

[b]  The  answer  should  distinctly 
point  out  the  covenants  in  the  deed 
and  in  proper  form  allege  a  breach. 
VVilkins  v.  Jessup,  8  Ind.  262. 

[cj  A  copy  of  the  deed  must  be 
filed,  if  the  deed  contains  any  coven- 
ants that  were  broken.  Laughery  v. 
McLean,  14  Ind.  106.  See  the  title 
' '  Exhibits. ' ' 

91.  Mahoney  v.  Bobbins,  49  Ind. 
146;      Conwell  v.  Clifford,  45  Ind.  392. 

[a]  If  the  conveyance  contains  no 
warranty  whatever,  a  want  or  failure 
of  title  cannot  be  set  up  in  bar  of  the 
action  unless  fraud  is  shown.  Mc- 
Daniel  v.  Grace,  15  Ark.  465,  487; 
Laughery  v.  McLean,  14  Ind.  106. 

92.  Ala.  —  Jones  v.  State,  100  Ala. 
209,  14  So.  115;  Eads  r.  Murphy,  52 
Ala.  520;  Giles  v.  Williams,  3  Ala. 
316,  37  Am.  Dec.  692.  Fla.  — Mickler 
V.  Beddick,  38  Fla.  .341,  21  So.  286. 
Ga.  — Mallard  v.  Allred,  106  Ga.  503, 
32  S.  E.  588.  Ind.  — Wimberg  v. 
Schwegeman,  97  Ind.  528;  McClerkin 
V.  Sutton,  29  Ind.  407;  Estep  v.  Estep, 
23  Ind.  114;  Wilkins  v.  Jessup,  8  Ind. 
262.  Ky.  — English  v.  Thomasson,  82 
Ky.  820;  Laevison  v.  Baird,  12  Ky.  L. 
Eep.  786,  15  S.  W.  252.  La.  — Morton 
V.  Copeland,  25  La.  Ann.  592.  Miss. 
Guice  r.  Sellers,  43  Miss.  52,  5  Am. 
Bep.  476;  Feemster  v.  May,  13  Smed. 
&  M.  275,  53  Am.  Dee.  131;  Hoy  v. 
Taliaferro,  8  Smed.  &  M.  727.  Mo. 
See   Wellman  v.  Dismukes,  42  Mo.  101. 
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Tex.  — Price    v.    Blount,   41    Tex.    472, 
475. 

[a]  The  reason  is  that  a  covenant 
of  warranty  is  not  broken  until  there 
has  been  an  eviction  or  something 
equivalent  thereto.  Tallmadge  v.  Wal- 
lis,  25  Wend.   (N.  Y.)  107. 

93.  Tallmadge  v.  Wallis,  25  Wend. 
(N.  Y.)  107.  See  also  La  Forge  v. 
Mathews,  68  111.  328;  Frisbee  r.  Hoff- 
nagle,  11  Johns.  (N.  Y.)  50,  where  a 
judgment  on  a  mortgage  had  been  re- 
covered and  the  land  sold,  though  the 
plaintiff  had  not  been  ejected,  he  may 
set  up  such  total  failure  of  considera- 
tion. 

94.  Eads  V.  Murphy,  52  Ala.  520; 
Wimberg  v.  Schwegeman,  97  Ind.  528. 

95.  Price  v.  Blount,  41  Tex.  472; 
Morris  v.  Brown,  38  Tex.  Civ.  App. 
266,  85  S.   W.  1015. 

96.  Jackson  v.  Welsh  Land  Assn., 
51  W.  Va.  482,  492,  41  S.  E.  920. 

[a]  The  grounds  of  the  suit  must 
l»e  stated.  Jackson  v.  Welsh  Land 
Assn.,  51  W.  Va.  482,  492,  41  S.  E. 
920. 

97.  Ala.  —  Heflin  v.  Phillips,  96  Ala. 
561,  11  So.  729.  Fla. —  Mickler  v.  Bed- 
dick, 38  Fla.  341,  21  So.  286.  Ga. 
Sanderlin  v.  Willis,  94  Ga.  171,  21  S.  E. 
291.  Ind.  —  Black  v.  Thompson,  136 
Ind.  611,  36  N.  E.  643;  Mahoney  v. 
Bobbins,  49  Ind.  146.  Ky.  — Abner  v. 
York,  19  Ky.  L.  Bep.  643,  41  S.  W. 
309;  Laevison  V.  Baird,  12  Ky.  L.  Bep. 
786,  15  S.  W.  252.  Miss.  —  Gilpin  v. 
Smith,  11   Smed.  &  M.   109. 

[aJ  Facts,  not  conclusions,  must  be 
alleged.  Mickler  r.  Beddick,  38  Fla. 
341,  352,  21   So.   286. 

Necessary  allegations  when  alleging 
fraud,  see  supra,  I,  C,  9,  c,   (I). 

98.  Mallard  v.  Allred,  106  Ga.  503, 
32  S.  E.  588;  Abner  v.  York,  19  Ky. 
L.  Bep.  643,  41  S.  W.  309;  Laevison 
V.  Baird,  12  Ky.  L.  Bep.  786,  15  S.  W. 
252. 

99.  Ala.  —  Heflin  v.  Phillips,  96  Ala. 
561,  11  So.  729;     Wyatt  V.  Garlington, 


VENDOR  AND  PURCHASER 


773 


See  supra,  I,  C,  5. 
6.     Sharp's    Exr.   v. 
306. 


Baker,    22    Tex. 


would  in  equity  entitle  the  purchaser  to  relief.^  If  in  possession  under 
a  covenant  of  seisin,  a  plea  showing  that  at  the  time  of  the  conveyance, 
the  vendor  had  no  estate  or  interest  whatever  in  the  premises  or  in  any 
part  thereof  is  a  valid  bar  to  the  suit,-  without  an  averment  of  ouster 
or  eviction,^  since  a  covenant  of  seisin,  is  broken  as  soon  as  it  is  made 
if  there  is  outstanding  title  and  adverse  possession.  In  addition  thereto, 
the  purchaser  must  establish  such  circumstances  as  prima  facia  repel 
the  presumption  that  at  the  time  of  the  purchase,  he  knew  and  in- 
tended to  run  the  risk  of  the  defect,^  and  unless  he  has  been  evicted  or 
has  surrendered  possession,  he  must  allege  a  return  of  possession  or 
offer  to  rescind  the  contract,^  or  if  he  seeks  to  enforce  the  contract, 
he  may  in  some  states  allege  a  readiness  to  pay  the  balance  of  the 
purchase  money  upon  the  plaintiff's  manifesting  his  capacity  to  convey 
good  title.*^ 

Executory  Contract.  —  Wlien  there  has  been  no  conveyance,  an  eviction 
is  not  essential  to  a  defense  of  failure  of  consideration  from  a  defect 
in  title,^  unless  the  purchaser  is  in  possession  under  a  bond  for  title,^ 
and  it  is  not  necessary  to  allege  the  insolvency  of  the  vendor.^ 

c.  Set-Off,  Counterclaim,  Recoupment  and  Cross-Complaint.  —  (i.)  In 
General.  -  The  purchaser  when  sued  for  the  purchase  money  may  inter- 

56  Ala.  576.  Ga.  —  Mallard  v.  Allred, 
106  Ga.  503,  32  S.  E.  588;  Sanderlin 
V.  Willis,  94  Ga.  171,  21  S.  E.  291. 
Ky.  — Abner  v.  York,  19  Ky.  L.  Rep. 
643,  41  S.  W.  309;  Laevison  v.  Baird, 
12  Ky.  L.  Rep.  786,  15  S.  W.  252.  W. 
Va.  —  Jackson  v.  Welsh  Land  Assn., 
51  W.  Va.  482,  492,  41  S.  E.  920. 

1.  Mallard  v.  Allred,  106  Ga.  503,  32 
S.  E.  588. 

2.  Ind.  —  Wilkins  v.  Jessup,  8  Ind. 
262.  la.  —  Camp  v.  Douglas,  10  Iowa 
586.  N.  Y,  — Tallmadge  v.  Wallis,  25 
Wend.   107. 

[a]  The  plea  must  show  an  absolute 
failure  of  title,  as  the  bond  sued  on  is 
presumptive  evidence  of  a  good  con- 
sideration for  the  whole  amount  of 
the.  purchase  money.  Tallmadge  v. 
Wallis,  25  Wend.   (X.  Y.)    107. 

[b]  It  is  sufficient  to  negative  the 
words  of  the  covenant,  and  to  allege 
that  the  grantor  had  no  title  or  seisin. 
It  is  not  necessary  to  aver  ouster  or 
eviction.  Camp  v.  Douglas,  10  Iowa 
586. 

3.  Camp  f.  Douglas,  10  Iowa  586. 

4.  Staley  v.  Ivory,  65  Mo.  74;  Her- 
ron  V.  De  Bard,  24  Tex.  181;  Blanks  v. 
Ripley,  8  Tex.  Civ.  App.  156,  27  S  W. 
732. 

5.  Ark.  —  Seaborn  v.  Sutherland,  17 
Ark.  203.  Mo.— Staley  v.  Ivory,  65 
Mo.  74.  Wash.  —  Kenworthv  r.  Mer- 
ritt,  2    Wash.   Ter.  155,  7  Pac.  62. 


7.  Timms  f.  Shannon,  19  Md.  296, 
81  Am.  Dec.  632;  Gober  v.  Hart,  36 
Tex,  139;  Blanks  v.  Riplev,  8  Tex.  Civ. 
App.  156,  27  S.  W.  732. 

8.  Coleman  v.  First  Nat.  Bank,  115 
Ala.  307,  22  So.  84;  Strong  r.  Wad- 
dell,  56  Ala.  471.  But  see  Wiggins  v. 
McGimpsey,  13  Smed.  &  M.  (Miss.) 
532;  Feemster  r.  May,  13  Smed.  &  M. 
(Miss.)    275,  53   Am.   Dec.   83. 

[a]  A  rendee  In  possession  "under 
a  .  .  .  bond  stipulating  for  the  convey- 
ance of  title  with  covenants  of  war- 
ranty .  .  .  cannot,  unless  there  was 
fraud  in  the  sale  to  him,  or  the  vendor 
is  insolvent,  and  therefore  without 
ability  to  respond  to  his  covenants,  so 
long  as  he  remains  in  possession,  either 
at  law  or  in  equity  defend  against  the 
payment  of  the  purchase  money." 
Coleman  v.  First  Xat.  Bank,  115  Ala. 
307,  311,  22  So.  84,  quoting  Strong  v. 
Waddell.   56   Ala.    471. 

[b]  The  reason  the  purchaser  is  not 
permitted  to  plead  a  failure  of  con- 
sideration is  that  the  purchaser  can 
hold  the  vendor  liable  on  his  bond 
after  the  plea  is  allowed  as  well  as  be- 
fore. Young  r.  Triolett,  5  Litt.  (Ky.) 
247. 

9.  Gober  v.  Hart,  36  Tex.  139. 
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Dose  a  set-off,  counterclaim,  recoupment  or  cross-complaint  in  accord- 
ance with  the  general  rules  regulating  such  cross-demands  -  In  some 
states  the  purchaser  may  by  way  of  reconvention  ask  a  rescission  of 

the  contract  of  sale.^^  _  ,..       ^ 

(II)  Breach  of  Covenants.- (A.)  In  General. -  Damage  resulting  from 
a  breach  of  the  vendor's  covenant  of  warranty,^-  or  covenant  of  quiet 
possession  '^  or  covenant  to  convey,^^  may  be  the  subject  of  counter- 
claim set-off  or  recoupment.  But  in  the  absence  of  statute  permitting 
it  ^'  a'partial  failure  of  title^*^  cannot  be  set  up  by  way  of  recoupment  by 


10.  See  the  titles,  "Set-off,  Counter- 
claim  and  Recoupment;"  "Cross-Com- 
plaint;" and  Eads  v.  Murphy,  52  Ala. 
520-  Martin  v.  Wharton,  38  Ala.  637; 
Adkins  v.  Ferrell,  19  Ky.  L.  Rep.  1082, 
42   S.   W.   1145. 

[a]  The  rule  is  that  whenever  the 
vendee  can  maintain  a  cross-action  at 
law,  because  of  matters  arising  out  of 
the  contract  of  purchase,  or  because 
of  the  vendor's  breach  Oj.  the  obliga- 
tions of  the  contract  and  the  damages 
recoverable  are  fixed  by  a  legal  stand- 
ard, such  damages  may  be  insisted  on 
as  a  set-off  to  an  action  for  the  pur- 
chase money.  Eads  v.  Murphy,  52  Ala. 
520.  .     , 

[b]  Mutuality  of  Claims  required. 
Harrell  v.  Neill,  56  Ind.  App.  547,  105 
N.  E.  926;  Greathouse  v.  Greathouse, 
60   Tex.   597. 

[c]  Unliquidated  claims  or  demands 
cannot  be  pleaded  by  way  of  set-off  in 
some  states.  Loring  v.  Otis,  7  Gray 
(Mass.)  563;  Myers  v.  Estell,  47  Miss. 
4. 

[d]  A  balance  due  on  partnership 
transactions  may  be  set  off.  Greathouse 
V.    Greathouse,   60    Tex.    597. 

[e]  Damages  resulting  from  a  con- 
demnation of  a  part  of  the  land  cannot 
be  set  off  against  the  purchase  money 
note.  Stevenson  v.  Loehr,  57  111.  509, 
11    Am.   ReR.    36. 

[f]  Damages  for  failure  to  procure 
a  relinquishment  of  the  right  of 
dower  existing  in  the  vendor's  wife 
cannot  be  set  off.  Martin  v.  Wharton, 
38   Ala.    637. 

[g]  Damages  occasioned  by  the  ven- 
dor's failure  to  join  in  the  construction 
of  an  adjoining  street,  pursuant  to  his 
agreement,  cannot  be  set  off,  although 
perhaps  a  claim  for  the  expense  in- 
curred might  be.  Loring  v.  Otis,  7 
Gray  (Mass.)  563. 

11.  See  Houts  f.  Scharbauer,  46 
Tex.    Civ.    App.    605,    103    S.   W.    679, 
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holding  the  reconvention  not  improper- 
ly allowed  despite  absence  of  certain 
parties. 

12.  Ala.  —  Martin  v.  Wharton,  38 
Ala.  637;  Nelms  v.  Prewitt,  37  Ala. 
389;  Holley  v.  Younge,  27  Ala.  203. 
la.  — Brandt  f.  Foster,  5  Iowa  287,  299. 
N.  H.  —  Drew  v.  Towle,  27  N.  H.  412, 
59  Am.  Dec.  380.  N.  J.  — Coster  v. 
Monroe  Mfg.  Co.,  2  N.  J.  Eq.  467; 
Union  Nat.  Bank  f.  Finner,  25  N.  J. 
Eq.  495.  N.  Y.  — Grantier  v.  Austin, 
66  Hun  157,  20  N.  Y.  Supp.  968,  49  N. 
Y.  St.  136.  Ohio.  —  Sheldon  r.  Sim- 
onds,  Wright  724.  S.  C  — Evans  v. 
McLucas,  12  S.  C.  56.  Wis.  — Akerly 
V.  Vilas,  21    Wis.  88,  109,  110. 

[a]  In  Suit  by  Assignee.  —  Armen- 
trout's  Exrs.  v.  Gibbons,  30  Gratt.  (71 
Va.)    632. 

[b]  Money  paid  to  purchase  an  out- 
standing title  may  be  set  off  or  re- 
couped. Redding  v.  Lamb,  81  Mich 
318,   331,  45   N.   W.   997. 

13.  Grantier  v.  Austin,  66  Hun  157, 
20  N.  Y.  Supp.  968,  49  N.  Y.  St.  136; 
Henning's  Exrs.  v.  Withers,  3  Brev. 
(S.  C.)  458,  2  Tread.  Const.  584,  6  Am. 
Dee,  589. 

[a]  Defendant  must  show  that  he 
has  been  actually  evicted  from  part 
of  the  land  in  question.  Ark.  —  Kev 
V.  Henson,  17  Ark.  254,  261.  Md. 
Timms  v.  Shannon,  19  Md.  296,  315,  81 
Am.  Dec.  632;  Neb.  —  Latham  v.  Me- 
Cann,  2  Neb.  276.  N.  Y.  —  McConihe  v. 
Tales,  107  N.  Y.  404,  14  N.  E.  285. 
Ohio.— Hill  V.  Butler,  6  Ohio  St.  207. 
Wis.  —  Mecklem  f.  Blake,  22  Wis.  495, 
99  Am.  Dec,  68;  Ludlow  -v.  Gilman,  18 
Wis.  552;  Horton  v.  Arnold,  18  Wis. 
212. 

14.  Eads  V.  Murphy,  52  Ala.  520. 

15.  See  the  statutes  and  Martin  v. 
Wharton,  38   Ala.   637. 

16.  Ala.  — Frank  v.  Riggs,  93  Ala. 
252,  9  So.  359.  Ark. —  Barnes  v.  An- 
derson,  21   Ark.   125;      Wheat  v.  Dot- 
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a  purchaser  in  possession,  unless  the  vendor  was  guilty  of  fraud." 
But  if  the  purchaser  has  been  evicted  from,^*  or  has  never  received 
possession  of^^  a  part  of  the  land  sold,  he  may  plead  a  recoupment  to 
the  extent  of  his  damage. 

(B.)  IxcuMBEAxcEs.  —  Damages  for  breach  of  a  covenant  against  in- 
cumbrances may  be  the  basis  of  a  cross-demand.-'^  But  a  purchaser 
cannot  set  up  a  breach  of  covenant  against  incumbrances  unless  or 
until  he  has  sustained  damage,-^  or  in  other  words  until  he  has  ex- 


son,  12  Ark.  699.  Me.  —  Wentworth 
V.  Goodwin,  21  Me.  150.  Mass.  —  Bow- 
ley  V.  Holway,  124  Mass.  395.  Miss. 
Myers  v.  Estell,  47  Miss.  4.  S.  C. 
Carter's  Admx.  r.  Carter,  1  Bailey  217. 
Tex.  —  De  Steaguer  r.  Pittman,  54  Tex. 
Civ.  App.  316,  117   S.  W.  481. 

■Compare,  Batterman  v.  Pierce,  3  Hill 
(X.  Y.)  171.  But  see  White  v.  Lowry, 
27  Pa.  254. 

[a]  Reason.  —  "The  denial  of  the 
defense  in  cases  where  there  is  but  a 
partial  defect  of  title,  is  predicated 
upon  the  exclusive  and  peculiar  juris- 
diction of  equity  over  the  title  to  real 
estate  in  causing  it  to  be  perfected, 
and  upon  the  further  consideration  that 
the  vendee  in  general  sustains  no  in- 
jury by  a  partial  defect  of  title  so 
long  as  he  retains  possession,  as  also 
because  it  would  be  without  the  prin- 
ciple upon  which  reeoupmenti  is  al- 
lowed at  all  in  the  common  law  courts; 
inasmuch  as  for  want  of  that  peculiar 
jurisdiction  of  the  equity  courts,  to 
cause  defective  titles  to  be  perfected, 
they  could  not  do  final  and  complete 
justice  in  the  premises  and  terminate 
all  possible  further  litigation  touching 
the  contract."  Wheat  v.  Dotson,  12 
Ark.  699,  709.  To  the  same  effect,  see 
Myers  r.  Estell,  47  Miss.  4. 

Total  failure  as  a  defense,  see  supra, 
I,  C,  9,  b,  (IV). 

17.  Bowlev  V.  Holway,  124  Mass. 
395. 

18.  Ark.  —  Walker  v.  Johnson,  13 
Ark.  522.  Ind.  —  Scheible  v.  Slagle,  89 
Ind.  323.  S.  C.  —  Kibler  v.  Cureton, 
Eich.  Eq.  Cas.  143.  Wis.  —  Bardeen 
V.  Markstrum,  64  Wis.  613,  25  X.  W. 
565. 

19.  Wilkerson  v.  Chadd,  14  Ind.  448; 
Blanks  v.  Eipley,  8  Tex.  Civ.  App. 
156,  27  S.   W.  732. 

20.  Ark.  —  Brodie  v.  Watkins,  31 
Ark.  319.  Cal.  —  Thurgood  r.  Spring, 
139  Cal.  596,  73  Pac.  456.  HI.  — Wil- 
lets  V.  Burgess,  34  111.  494;  Christy  v. 
Ogle's  Exrs.,  33  111.  295.     Ky.  — How- 


land    Coal    &   Iron    Wks.    f.   Brown,   13 
Bush  681. 

In  action  on  purchase  money  mort- 
gage, see  19  Standard  Froc.  966,  note 
26. 

[a]  Reason.  —  The  giving  of  the 
covenant  and  the  notes  form  but  one 
transaction,  and  damages  arising  from 
a  breach  of  the  covenant  grow  out  of 
the  contract  and  may  be  set  off  against 
the  notes.  Willets  v.  Burgess,  34  111. 
494. 

[b]  If  the  deed  excepted  certain 
specified  incumbrances  from  its  war- 
ranty, the  amount  paid  to  extinguish 
an  incumbrance  not  specified  in  such 
exception  mav  be  recouped.  Stilwell 
V.  Chappell,  .30  Ind.  72. 

[c]  An  inchoate  right  of  dower  is 
not  an  incumbrance  which  can  be 
available  as  a  set-off.  Ala.  —  John- 
ston V.  Smith's  Admr.,  70  Ala.  108, 
119;  Martin  v.  Whorton,  38  Ala.  637. 
Ind.  —  Baker  v.  Eailsback,  4  Ind.  533. 
Pa.  —  Hart  v.  Porter's  Exrs.,  5  Serg. 
&  E.  201. 

[d]  The  Vendor  May  Show  that  In- 
cumbrance Has  Been  Removed  Pen- 
dente Lite.  —  Thurgood  v.  Spring,  139 
Cal.  596,  73  Pac.  456;  Hart  v.  Por- 
ter's Exrs.,  5  Serg.  &  E.  (Pa.)  201; 
Withers  v.  Atkinson,  1  Watts  (Pa.), 
236,   248. 

21.  Buell  V.  Tate,  7  Blackf.  (Ind.) 
55;  Streeter  v.  Henley,  Smith  (Ind.) 
187;  Evans  f.  McLucas,  12  S.  C.  56. 
But  see,  Union  Xat.  Bank  v.  Pinner,  25 
X.  .1.  Eq.  495;  Poke  v.  Kelley,  13  Serg. 
&  E.  (Pa.)  165;  Christy  v.  Eeynolds, 
16  Serg.  &  E.  (Pa.)  258;  Eoland  r. 
Miller,  3  Watts  &  S.  (Pa.)  390;  With- 
ers V.  Atkinson,  1  Watts  (Pa.)  236, 
248. 

[a]  But  when  a  judgment  has  been 
recovered  on  the  mortgage  and  is  in  part 
unpaid,  the  purchaser  is  entitled  to  an 
abatement  to  the  amount  of  the  in- 
cumbrance remaining  Howland  Coal 
&  Iron  Wks  v.  Brown,  13  Bush  (Ky.) 
681. 
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tinffuished  it  by  payment,"  or  unless  he  is  prevented  from  taking  pos- 
session 23  or  unless  he  has  lost  the  land  in  whole  or  in  part  in  conse- 
quence' thereof  ^^  or  at  least  he  can  only  recover  nominal  damages  m 
the  absence  of  special  damage.^^  But  after  having  made  the  payment, 
a  purchaser  in  possession  of  land  under  a  deed  with  covenants  of  war- 
ranty or  covenants  against  incumbrances,  may  recoup  the  amounts 
expended  to  perfect  his  title  and  pay  off  such  incumbrances^^^  m  the 


22.  Ind.  — Buell  v.  Tate,  7  Blackf. 
55.  Neb. —  Mills  v.  Saunders,  4  Neb. 
190 •  Findley  v.  Horner,  9  Neb.  537,  4 
N  W.  86.  N.  Y.  — Grant  v.  Tallman, 
20.  N.  Y.  191,  75  Am.  Dec.  384. 

[a]  An  incumbrance  by  way  of  un- 
paid taxes  cannot  be  pleaded  as  a  set- 
off until  paid  by  the  purchaser.  Mills 
V.  Saunders,  4  Neb.  190. 

23.  Christy  v.  Ogle's  Exrs.,  33  111. 
295,  when  there  was  outstanding  an  in- 
alienable life  estate. 

24.  Evans  v.  McLucas,  12  S.  C.  56. 

25.  111.  —  Willets  V.  Burgess,  34  111. 
494.  Ind.  —  Smith  f.  Aclqejman,  5 
Blackf.  541;  Whisler  v.  Hicks,  5  Blackf. 
100,  33  Am.  Dec.  454.  N.  Y.  — Bead- 
ing V.  Gray,  5  Jones  &  S.  79,  91. 

26.  Ala.  —  Holley  v.  Younge,  27  Ala. 
203.  Ark.  —  Brodie  v.  Watkins,  31  Ark. 
319.  Ga.  —  English  v.  English,  69  Ga. 
636;  Hull  V.  Harris,  64  Ga.  309;  Cor- 
bally  V.  Hughes,  59  Ga.  493.  111.  — Me- 
Cord  V.  Massey,  155  111.  123,  39  N.  E. 
592;  Cheney  v.  City  Nat.  Bank,  77 
111.  562;  Willets  v.  Burgess,  34  111. 
494;  Schuchmann  v.  Knoebel,  27  111. 
175.  Ind.  —  Stilwell  v.  Chappell,  30 
Ind.  72;  Baker  v.  Kailsback,  4  Ind. 
533;  Doremus  V.  Bond,  8  Blackf.  368. 
Ky.  —  Braekett's  Admr.  v.  Boreing, 
28  Ky.  L.  Eep.  386,  89  S.  W.  496. 
Mass.  —  Davis  v.  Bean,  114  Mass.  358. 
Miss.  —  Weatherbee  v.  Lillybeck,  86 
Miss.  156,  38  So.  284.  Neb.  — Mills  v. 
Saunders,  ,4  Neb.  190.  N.  J.  — White 
V.  Stretch,  22  N.  J.  Eq.  76.  N.  Y. 
Grant  v.  Tallman,  20  N.  Y.  191,  75  Am. 
Dec.  384.  Ohio.  —  Sheldon  v.  Simonds, 
Wright  724.  Pa.  — Stephens  v.  Wel- 
don,  151  Pa.  520,  25  Atl.  28;  Wolbert 
V.  Lucas,  10  Pa.  73,  49  Am.  Dee.  578; 
Tod  V.  Gallagher,  16  Serg.  &  R.  261, 
16  Am.  Doc.  571;  Poke  r.  Kelley,  13 
Serg.  &  R.  165;  In  re  Gansz's  Appeal, 
2  Monag.  251,  15  Atl.  883;  Kinley  V. 
Crane,  34  Pa.  146.  Tex.  — Estell  v. 
Cole,  62  Tex.  695.  Vt.  —  Alden  v. 
Parkhill,  18  Vt.  205.  W.  Va.  — Digman 
V.  West,  71   W.  Va.  296,  76  S.  E.  561. 
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But  compare,  Orr  v.  Moore,  105  Iowa 
420,  75  N.  W.  345,  where  the  amount 
paid  was  not  presented  as  a  claim 
against  the   grantor's   estate. 

[a]  Against  Suit  by  Assignee  of 
Note.  —  Baker  v.  Railsback,  4  Ind.  533. 

[b]  Limited  To  Amount  Actually 
Paid.  —  Vendee  can  recoup  only  the 
amount  actually  paid  to  remove  or 
buy  in  an  encumbrance,  irrespective 
of  the  amount  actually  due  according  to 
its  terms.  111.  —  McDowell  r.  Milroy, 
69  111.  498;  Ind.  —  Burk  v.  Clements, 
16  Ind.  132;  Neb.  —  Mills  i:  Saunders, 
4  Neb.  190.  S.  C.  —  Ward  v.  Revil,  3 
Rich.  L.  427,  appendix.  Tenn. — Searcy 
V.  Kirkpatrick,  1  Cooke  211. 

[c]  The  taking  of  counter  security 
against  an  incumbrance  precludes  ven- 
dee's relying  upon  such  an  incumbrance 
as  a  recoupment  against  purchase  price. 
Fellows  r.  Jeter,  3  Phila.   (Pa.)   130. 

[d]  Although  he  takes  an  assign- 
ment of  the  demands,  the  purchaser 
may  plead  a  payment  thereof  by  way 
of  set-off.  Alden  v.  Parkhill,  18  Vt. 
205. 

[e]  The  amount  of  taxes  or  assess- 
ments paid  which  the  vendor  promised 
to  pay,  or  should  have  paid,  may  be 
set  off  or  recouped.  111.  —  Christy  v. 
Ogle's  Exrs.  33  111.  295.  Ind.  — Swin- 
dell V.  Richey,  41  Ind.  281.  Kan. 
Brown  v.  Evans,  15  Kan.  88.  N.  Y. 
Edwards  v.  Cogswell,  1  Thomp.  &  C. 
416.  Ohio.  —  Craig  iT.  Heis,  30  Ohio  St. 
550.  Tex.  — Bullitt  v.  Coryell,  38  Tex. 
Civ.  App.  42,  85  S.  W.  482;  Swope  v. 
Missouri  Trust  Co.,  26  Tex.  Civ.  App. 
133,  62  S.  W.  947.  Wis. —  Eaton  v. 
Tallmadge,  22  Wis.  526,  suit  to  fore- 
close   purchase    money    mortgage. 

[f]  The  amount  paid  a  person  in 
possession  under  a  claim  of  lease  to 
surrender  possession,  may  be  set  off. 
Weatherbee  v.  Lillybeck,  86  Miss.  156, 
38  So.  284. 

fg]  But  amounts  paid  for  the  private 
property  of  the  tenant  not  belonging 
to  the  premises  to  induce  him  to  sur- 
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absence  of  any  special  agreement  with  respect  thereto,-^  unless  the 
amount  exceeds  the  limits  of  the  covenant,^«  or,  according  to  some 
authorities  the  purchaser  knew  of  the  incumbrance  at  the  time  ot  his 
purchase  2^  When  specially^"  pleading  such  a  recoupment,  the  pur- 
chaser must  show  that  the  conveyance  contained  a  covenant,^^  state  the 
damage  resulting  from  the  breach  of  covenant,^^  and  aver  an  eviction,-^ 

or  a  pliyment  of  the  incumbrance.^*  .  -,  n  m  £  -a 

(C.)  FAiLrRE  AS  TO  QUANTITY  AND  QUALITY.  —  A  partial  tailurc  ot  consia- 
eration  or  breach  of  covenant  as  to  quantity  or  quality  of  the  property 
sold  may  be  set  up  by  way  of  recoupment,^^  unless  the  sale  is  ^^  gross, 
although  an  abatement  may  be  had  even  in  such  case  if  there  is  fraud. 

(III.)  Fraud  and  Misrepresentation.38  —  Damages  sustained  by  reason  of 
the  fraud  or  misrepresentation  of  the  vendor  may  be  recouped  or  set 
ofe  against  an  action  for  the  purchase  money.^^    Accordingly  damages 


render  possession  cannot  be  set  off. 
Weatherbee  v.  Lillybeck,  86  Miss.  156,- 
38  So.  284. 

27.  Baker  v.  Railsbaek,  4  Ind.   533. 
[a]       When   the    grantee    agrees   to 

pay  the  incumbrances,  the  payment 
cannot  be  set  up.  Orr  v.  Moore,  105 
Iowa  420,   7o   N.   W.   345. 

28.  Willets  V.   Burgess,   34   111.   494. 

29.  De  Steaguer  v.  Pittman,  54  Tex, 
Civ.  App.  316,  117  S.  W.  481.  Compare, 
Fuhrman  r.  Loudon,  13  Serg.  &  R. 
(Pa.)    386,  15  Am.  Dec.  608. 

30.  Recoupment  available  under  the 
general  issue,  see  7  Standard  Pkoc.  71. 
See  also  Baker  v.  Kailsbaek,  4  Ind. 
533. 

31.  Jenkinson  r.  Ewing,  17  Ind. 
505. 

32.  Howland  Coal  &  Iron  Wks.  v. 
Brown,    13    Bush    (Ky.)    681. 

fa]  Omission  may  be  cured  by  ad- 
mission in  subsequent  pleading.  How- 
land  Coal  &  Iron  Wks.  v.  Brown,  13 
Bush  (Kv.)  681. 

33.  Willets  V.   Burgess,   34   111.  '494. 

34.  Willets   r.   Burgess,   34   ITI.   494. 

35.  Ala.  —  Manning  v.  Carter,  192 
Ala.  307,  68  So.  909;  Nelms  v.  Pre- 
witt,  37  Ala.  389.  Ark.  —  Barnes  i\ 
Anderson,  21  Ark.  125;  Wheat  v.  Dot- 
son,  12  Ark.  699.  111.  —  See  Stookey 
r.  Hughes,  18  111.  55.  Kan.  —  Scantlin 
r.  Allison,  12  Kan.  85.  N.  J.  — Couse 
r.  Boyles,  4  N.  J.  Eq.  212,  38  Am.  Dec. 
514.  S.  C.  —  Tunno  v.  Fludd,  1  Mc- 
Cord  121 ;  Sumter  v.  Welsh,  2  Bay  558, 
1  Brev.  539;  Abercombie  v.  Owings,  2 
Rich.  L.  127.  Wis.  —  Walker  v.  Wil- 
son.  13    Wis.    522. 

When  there  is  fraud  or  misrepresen- 
tation, see  i7ifra,  I,  C,  9,  e,  (III). 


[a]  But,  where  vendee  has  accepted 
a  deed  containing  no  warranty  as  to 

quantity,  and  has  given  an  obligation 
for  purchase  price,  and  there  has  been 
no  fraud  or  bad  faith  on  vendor's 
part,  vendee  cannot,  in  an  action  for 
purchase  price,  claim  any  deduction  on 
account  of  a  small  deficiency  in  quan- 
tity. Rodgers  v.  Olshoffsky,  110  Pa. 
147,  2  Atl.  44;  Cronister  v.  Cronister, 
1  Watts  &  S.  (Pa.)  442;  Bailey  v. 
Snyder,  13  Serg.  &  R.  (Pa.)  160;  Fred- 
erick f.  Campbell,  13  Serg.  &  R.  (Pa.) 
136. 

[b]  The  word  "quality"  embraces 
not  only  qualities  essentially  inherent 
in  the  land  itself,  such  as  fertility  of 
the  soil  and  the  like  but  also  adventi- 
tious qualities,  extrinsieally  added 
sucb  as  preparation  for  cultivation  or 
any  other  material  improvement  on  the 
land.     Barnes  r.  Anderson,  21  Ark.  125. 

[c]  The  value  of  an  incorporeal  here- 
ditament from  which  the  purchaser  has 
been  evicted  may  be  recouped.  Scheible 
V.   Slagle,  89   Ind.   323. 

[d]  When  land  included  in  the 
boundary  is  not  the  vendor's,  the  pur- 
chaser may  claim  a  deduction  with- 
out alleging  an  eviction,  fraud  or  iu- 
solvencv.  Young  r.  Lofton,  11  Ky.  L. 
Rep.  758,  12  S.   W.  1061. 

36.  Langsdale  v.  Girton,  51  Ind.  99. 
[a]      Whether  the   sale  is  in  gross 

must  be  shown  in  the  answer.  Langs- 
dale  r.  Gifton,  51  Ind.  99. 

37.  Langsdale  r.  Girton,  51  Ind.  99; 
Cravens  v.  Kiser,   4  Ind.   512. 

38.  Fraud  as  complete  defense  to 
action  for  price,  see  supra,  I,  C,  9,  b, 
(H). 

39.  Ala.  —  Bridges  f.  McClendon,  56 
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for  a, deficiency  in  the  quantity*"  or  quality**  or  condition  or  situation'*^ 
of  the  land  or  other  matter  injuriously  affecting  the  subject-matter  of 
the  contract,*^  based  upon  misrepresentation  or  fraud  of  the  vendor 
may  be  pleaded  by  way  of  cross-demand.     The  purchaser  need  not 


Ala.  327;  Kannady  v.  Lambert,  37 
Ala.  57;  Gibson  v.  Marquis,  29  Ala. 
668.  See  also  Harton  v.  Belcher,  195 
Ala.  186,  70  So.  141,  answer  held  suf- 
ficient. Ark.  —  Dauielson  v.  Skidmore, 
125  Ark.  572,  189  S.  W.  57;  Goodwin  v. 
Kobinson,  30  Ark.  535.  Ga.  —  Couch 
V.  Crane,  142  Ga.  22,  82  S.  E.  459, 
citing^  Newman  v.  Cladin  Co.,  107  Ga. 
89,  32  S.  E.  943;  James  v.  Elliott,  44 
Ga.  237.  Md.  —  Applegarth  v.  Eobert- 
son,  65  Md.  493,  4  Atl.  896.  Mich. 
Baughman  v.  Gould,  45  Mich.  481,  8 
N.  W,  73.  Miss.  —  Myers  f.  Estell,  47 
Miss.  4.  Mo.  —  McFarland  v.  Carver, 
34  Mo.  195;  Hall  v.  Clark,  21  Mo.  415. 
N.  Y.  —  Van  Epps  v.  Harrison,  5  Hill 
63,  40  Am.  Dec.  314.  Ohio.  —  Mulvey 
V.  King,  39  Ohio  St.  491.  Okla.  — Pat- 
chell  V.  Garvin,  168  Pac.  423.  Ore. 
Mael  V.  Stutsman,  60  Ore.  66,  117  Pac. 
1093.  S.  C  — Beasley  v.  Swiifton,  46 
S.  C.  426,  24  S.  E.  313.  Tenn.  — Lewis 
V.  Woodfolk,  2  Baxt.  25.  Va.  —  Gray- 
son V.  Buchanan,  88  Va.  251,  13  S.  E. 
457.  Wis.  —  Baker  r.  Becker,  153 
Wis.  369,  141   N.   W.  304. 

40.  Ala.— Williams  f.  Neal,  152  Ala. 
435,  44  So.  551 ;  Bridges  v.  McClendon, 
56  Ala.  327;  Gibson  v.  Marquis,  29 
Ala.  668.  Ark.  —  Goodwin  v.  Robin- 
son, 30  Ark.  535,  544;  Barnes  v.  Ander- 
son, 21  Ark.  125.  Ind.  —  Cox  v.  Eeyn- 
olds,  7  Ind.  257.  Mich.  —  Baughman  V. 
Gould,  45  Mich.  481,  8  N.  W.  73.  Miss. 
Myers  v.  Estell,  47  Miss.  4.  N.  J. 
A''an  Waggoner  v.  McEwen,  2  N.  J.  Eq. 
412.  Ohio.  — Allen  v.  Shaekelton,  15 
Ohio  St.  145.  S.  C  — Gray  v.  Handkin- 
son's  Exrs.,  1  Bay  278;  Means  v. 
Brickell,  2  Hill  657, 

[a]  Fraudulent  Intent  Not  Essential. 

It  is  immaterial  that  the  statements 
relied  upon  were  made  through  mis- 
take, and  not  with  fraudulent  intent. 
Baughman  v.  Gould,  45  Mich.  481,  8 
N.  W,  73;  Means  v.  Brickell,  2  Hill 
(S.  C.)  657;  Abercrombie  V.  Owings 
2  Eich.  L.   (S.  C.)    127. 

[b]  That  the  note  in  suit  was  exe- 
cuted not  only  for  the  land  in  question 
but  for  goods  as  to  the  sale  of  which 
no  fraud  was  alleged,  does  not  prevent 
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the  recoupment.  Baughman  v.  Gould, 
45  Mich.  481,  8  N.  W.  73. 

41.  Ala.  — Williams  v.  Neal,  152 
Ala.  435,  44  So.  551;  Gibson  v.  Mar- 
quis, 29  Ala.,  668.  Ark. —  Barnes  v. 
Anderson,  21  Ark.  125.  la.  —  Molier- 
ly  V.  Alexander,  19  Iowa  162.  Miss. 
Myers  v.  Estell,  47  Miss.  4.  Mo. 
House  V.  Marshall,  18  Mo.  368.  N.  J. 
Wakeman  v.  Illingsworth,  40  N.  J.  L. 
431.  S.  C.  —  Adams  v.  Wvlie,  1  Nott 
&  McC.  78;  State  v.  Gaiflard,  2  Bay 
11,  17,  1  Am.  Dec.  628.  Wis,  — Green 
r.  Batson,  71  Wis.  54,  36  N.  W.  849,  5 
Am.  St.  Rep.  194. 

fa]  Vahie  of  improvements  falsely 
stated  to  be  situated  on  the  land  may 
])e  recouped.  Barnes  v.  Anderson,  21 
Ark.   125. 

[b]  Misrepresentations  as  to  the 
size,  capacity  and  flow  of  a  stream  may 

be  recouped  when  it  appears  that  the 
stream  as  represented  was  the  princi- 
pal inducement  for  defendant's  pur- 
chase, as  he  proposed  to  construct  and 
operate  a  water-power  saw  mill  on  the 
land.  State  v.  Gaillard,  2  Bay  (S.  C) 
M,  1   Am.  Dec.  628. 

[c]  Damages  for  a  false  representa- 
tion as  to  the  liability  of  the  lands  to 
overflow  are  a  proper  matter  of  set-off 
or  recoupment  in  an  action  on  a  pur- 
chase money  note.  Kannady  v.  Lam- 
bert, 37  Ala,  57;  Gibson  v.  Marquis, 
29  Ala,  668;  Myers  v.  Estell,  47  Miss. 
4, 

[d]  False  Representation  as  to 
Quantity  of  Timber  on  Land.  —  Trench- 
ard  V.  Kell,  127  Fed.  596;  Coburn  V. 
Ware,  30  Me.  202;  Hammatt  V.  Emer- 
son, 27  Me.  308,  324,  46  Am.  Dec.  598. 

fe]  When  vendor  does  not  have,  as 
represented,  the  right  to  raise  water 
to  a  certain  height  by  the  use  of  a 
dam,  a  recoupment  is  proper.  Walker 
V.    Wilson,   13   Wis.   522. 

42.  la.  —  Moberly  v.  Alexander,  19 
Iowa  162.  Mo.  —  House  v.  Marshall, 
1 8  Mo.  368.  N.  Y.— Van  Epps  t:  Harri- 
son, 5  Hill  63,  40  Am.  Dec.  314.  Wis. 
Walker  v.   Wilson,   13    Wis.   522. 

43.  Myers  v,  Estill,  47  Miss.  4. 
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allege  a  restoration  of  the  premises  when  pleading  the  fraud  as  a 
lecm^pmen  .^^^  of  Land.  If  the  vendor  wrongfully  withhlods  posses- 
sion of  the  land  sold,  the  value  of  its  use  is  a  proper  set-off  or  counter- 
claim in  an  action  for  the  purchase  money."' 

(V.)  Injuriesby  Vendor.— The  value  of  fixtures  and  the  like  wrong- 
fully removed  by  the  vendor  from  the  premises  after  the  contract  of 
sale  and  before  the  delivery  of  the  deed  is  a  proper  subject  of  recoup- 
ment,*'' but  damages  for  injuries  to  the  premises  from  tortious  acts  of 
'the  defendant  cannot  be  set  off,  which  such  acts  were  committed  after 
the  sale  and  have  no  connection  with  the  complete  performance  of  the 

contract.*^ 

(VI.)  Costs  of  Suits  Respecting  Land  Sold.  —  Costs  incurred  by  the  pur- 
chaser in  prosecuting^^  or  defending*''  suits  against  or  by  adverse 
claimants  to  tlie  land  cannot  be  set  off  or  recouped,  as  they  have  no 
connection  with  the  plaintiff's  suit. 

(VII.)  Injunctive  Relief.—  In  jurisdictions  in  which  law  and  equity 
relief  is  administered  in  the  same  tribunal,  the  defendant  may  by  way 
of  cross-complaint  or  counterclaim  ask  for  an  injunction  against  the 
prosecution  of  the  suit.'° 

d.  Exhibits.  —  The  general  rules  as  to  exhibits  to  pleadings  are  fol- 
lowed in  this  class  of  cases.^^ 

10.  Replication,  Reply  and  Subsequent  Pleadings,  —  The  necessity 
for  and  the  sufficiency  of  a  replication  or  reply  or  subsequent  pleadings 
is  governed  by  general  rules  elsewhere  discussed.^" 


44.  Ansley  v.  Bank  of  Piedmont,  113 
Ala.  467,  21  So.  .59,  59  Am.  St.  Kep. 
122;      Mvers    r.   Estell,   47   Miss.   4. 

45.  Ark. —  Wheat  v.  Dotson,  12 
Ark.  699.  Okla.  —  Craggs  r.  Earls,  8 
Okla.  462,  ^8  Pac.  637.  Pa.  —  Cross  v. 
Noble,  67  Pa.  74. 

46.  Grand  Lodge  of  Masons  v.  Knox, 
20  Mo.  433. 

47.  Siltzell  V.  Michael,  3  Watts  &  S. 
(Pa.)  329;  Fondren  v.  Leake,  1  Posey 
IJnrep.  Cas.  (Tex.)  151.  See  also  Kach- 
lin    V.   Mulhallon,   2   Dall.    (U.   S.)    237, 

I  L.  ed.  363. 

48.  111.  — Christy  v.  Ogle's  Exrs.,  33 
111.  295.  Pa. —  Siltzell  f.  Michael,  3 
Watts  &  S.  329.  Tenn.  —  Hollands- 
worth  r.  Sfiuires,  56  S.  W.  1044. 

[a]  Counsel  fees  paid  for  bringing 
and  conducting  ejectment  suits  against 
the  vendor  after  the  contract  of  sale 
and  as  a  consequence  of  new  and  tor- 
tious acts  of  the  parties  cannot  be  al- 
lowed the  defendant  as  a  set-off  against 
the  purchase  price.  Siltzell  V.  Michael, 
3  Watts  &  S.  (Pa.)  329. 

49.  Smi1h  v.  Parsons,  33  W.  Va.  644, 

II  S.  E.  68. 


[a]  Amounts  paid  for  costs  in  an 
adverse  suit  to  enforce  a  prior  lien  can- 
not be  set  off  in  the  absence  of  a  show- 
ing of  inability  to  safely  pay  off  the 
lien  without  an  adjudication  thereon. 
Digman  v.  West,  7l'  W.  Va.  296,  76  S. 
E.  561. 

50.  Hinkle  v.  Margerum,  50  Ind. 
240;   Warren  v.  Carey,  5   Ind.  319. 

As  to  injunction  against  collection 
of  purchase  money,  see  infra,  II,  I. 

51.  See  the  title  "Exhibits." 

[a]  When  the  defendant  relies  on 
a  breach  of  covenants  in  the  deed  as 
a  defense,  he  is  required  by  statute  to 
file  the  original  deed  or  a  copy  with 
his  answer.  Starkey  v.  Neese,  30  Ind. 
222;  Laiighery  r.  McLean,  14  Ind.  106. 

52.  See  the  titles  "Replication  and 
Reply;"  "Rejoinder  and  Subsequent 
Pleadings;"  11  Standard  Proc.  1033; 
and  Varnon  v.  Nabors,  189  Ala.  464, 
66   So.  593,  as  to  waiver  of  deficiency. 

[a]  A  replication,  that  the  consid- 
eration had  not  failed  in  the  manner 
and  form  as  alleged  in  the  answer,  is 
sufficient.  Davis  v.  Heady,  7  Blackf. 
(Ind.)    261. 
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11  Amendments  to  Pleadings.  —  The  pleadings  in  an  action  for 
purchase  price  may  he  amended  in  accordance  with  the  general  rules « 

12  Issues  Proof  and  Variance.  —  As  m  actions  generally,  the 
plaintiti'  in  an  action  for  the  purchase  money  of  land  must  recover 
secundum  allegata  et  probata,^*  and  there  should  be  no  material  variance 
between  the  pleadings  and  the  evidence.^^  ^s  a  rule  issues  as  to  title 
of  land  are  not  properly  triable  in  assumpsit.  But  such  issues  are 
sometimes  raised  on  a  plea  of  a  total  or  partial  failure  of  title  made  to 
show  a  failure  of  consideration.^s 

13.  Trial. —  The  trial"  must  conform  to  the  general  rules  and  so 


[b]  Eeply  Denying  Refusal  To  Con- 
vey. —  Bourland  V.  Gibson,  124  111.  602, 
17  N.  E.  319. 

[cj  Replication  Asserting  Owner- 
ship in  the  Plaintiffs.  —  Gorham  v. 
Eeeves,   3   Ind.   S3. 

[d]  Replication  to  Answer  Alleging 
a  Judgment  Constituting  a  Lien. 
Huston  V.  Stewart,  64  Ind.  3S8. 

[ej  Rejoinder  that  Plaintiff  Did 
Not  Tender  Good  Title.  — Kelly  v. 
Dooling,  23  Ark.   5S2. 

[f]  An  avoidance  or  denial  of 
fraudulent  allegations  which  are  im- 
material is  mere  surplusage.  McDaniel 
V.  Grace,  15  Ark.  465,  488. 

[gj  A  set  off  to  a  set  off  may  be 
pleaded  in  reply.  Curran  v.  Curran,  40 
Ind.  473,  479. 

53.  Ga.  —  Hall  v.  MeArthur,  82  Ga. 
572,  9  S.  E.  534,  to  set  up  failure  of 
consideration  in  answer.  N.  C.  —  Mc- 
Gee  V.  Craven,  106  N.  C.  351,  11  S.  E. 
375,  to  make  answer  more  definite  and 
certain.  Tex.  —  Adkins  V.  Harn  (Tex. 
Civ.  App.),  23  S.  W.  28,  to  ask  a  judg- 
ment   quieting    title. 

See  the  title,  "Amendments  and  Jeo- 
fails;" "New  Cause  of  Action  or  De- 
fense;"  "Parties." 

[a]  To  Correct  Inconsistency  Be- 
tween the  Prayer  and  the  Facts  Al- 
leged.—  French  r.  McCarthy,  125  Cal. 
508,  58  Pac.  154. 

[b]  A  complaint  counting  upon 
promissory  notes  may  be  amended  by 
the  addition  of  counts  describing  the 
instrument  sued  on  as  a  bond  or  writ- 
ing under  seal.  Chambers  -v.  Talladega 
Real  Estate  &  L.  Assn.,  126  Ala.  296, 
28  So.  636. 

54.  111.  —  Eunkle  v.  Johnson,  30  111. 
328,  83  Am.  Dec.  191 ;  Tvler  v.  Young, 
3  HI.  444,  35  Am.  Dec.  116.  Ky. 
Tinsley  v.  Ogg,  7  Dana  385.  Utah. 
Kelley  v.  Kershaw,  5  Utah  417,  16  Pac. 
488.     Wash.  —  Underwood    v.     Tew,     7 
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Wash.  297,  34  Pac.  1100.  Wis.  — Noon- 
an  V.  Ilsley,  22  Wis.  27,  evidence  as  to 
convevance   to  a   third  party. 

See"  the  title  "Variance  and  Failure 
of  Proof"  and  11  Stand.vrd  Proc. 
1036. 

[a]  Under  a  declaration  containing 
general  counts  only,  a  special  contract 
for  a  sale  of  land  cannot  be  proved. 
Gray  v.  Moorehead,  2  Mill  Const,  (S. 
C.)  439. 

[b]  The  value  of  the  land  may  be 
proved  under  a  count  on  quantum 
valebat.   Stearns  v.  Dubois,  55  Ind.  257. 

[c]  If  the  plaintiff  aUeges  a  per- 
formance he  cannot  rely  upon  an  ex- 
cuse for  nonperformance.  Underwood 
i:  Tew,  7  Wash.  297,  34  Pac.  1100. 

[d]  Under  the  general  issue,  (1)  a 
breach  of  covenant  against  incum- 
brances cannot  be  proved.  Alden  r. 
Parkhill,  18  Vt.  205.  (2)  A  claim  aris- 
ing from  a  breach  of  covenant  against 
incumbrances  cannot  be  availed  of  un- 
der the  general  issue.  Alden  r.  Park- 
hill,  18  Yt.  205.  (3)  But  an  agreement 
to  cancel  the  purchase  money  note  in 
consideration  of  the  overflow  of  the 
land  and  a  false  representation  as  to 
that  matter  may  be  given  in  evidence 
under  the  general  issue.  Kannady  v, 
Lambert,  37  Ala.  57. 

55.  Denn  v.  Peters,  36  Ore.  486,  59 
Pac.  1109;  Bank  of  Winchester  v. 
White,  114  Tenn.  62,  84  S.  W.  697.  See 
generally  the  title,  "Variance  and 
Failure  of  Proof." 

56.  Eedding  v.  Lamb,  81  Mich.  318, 
331,  45  N.  W.  997.  Compare  supra,  I,  C, 
9;  c,  (11). 

57.  See  the  title  "Trial." 

[a]  Province  of  Judge  and  Jury. 
(1)  Possibility  of  eviction  is  a  ques- 
tion for  the  jury.  Bartlett  r.  Tarbell, 
12  Allen  (Mass.)  123,  (2)  Whether  the 
plaintiff  received  the  note  with  its  in- 
dorsement  in   full   satisfaction   of   the 
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must  the  instructions  ^^  and  verdict^^  or  findings  and  conclusions.®''^ 

14.  Judgment.®^ —  In  an  action  at  law  for  the  purchase  money  of 
land,  the  judgment  rendered  is  in  form  a  money  judgment  in  per- 
sonam,"^  except  where  the  action  is  deemed  equitable."-^  In  some  states 
the  judgment  m^ay  award  equitable  relief  when  the  pleadings  warrant 
it.®*  The  judgment  does  not  conclude  defenses  which  do  not  exist  at 
the  time  of  its  rendition,®^  and  it  operates  as  a  lien  only  from  the  date 
of  its  rendition.®®  When  the  title  has  not  been  conveyed,  the  title  does 
not  pass  on  recovery  of  judgment.®^ 

15.  Execution.®^ —  On  a  judgment  for  purchase  money,  the  vendor 
may  take  out  execution  against  the  property  of  the  defendant,®*  inelud- 


priee  of  the  land  is  a  question  of  fact. 
Root  V.  Burt,  118  Mass.  521.  (3)  Own- 
ership is  for  the  jury  to  determine. 
Reed  v.  Klaus,  165  Pa.  443,  30  Atl. 
1005.  See  21  Standard  Proc.  842,  and 
generally  the  title,  "Province  of  Judge 
and  Jury,"  ^nd  11  Standard  Proc. 
1054. 

58.  Ga.  —  Cook  f.  Banks,  95  Ga.  229, 
22  S.  E.  13S.  Ind.  —  Ryan  v.  Begein, 
79  Ind.  356.  la.  —  Boyce  v.  Allen,  105 
Iowa  249,  74  N.  W.  948,  as  to  claims 
to  be  credited.  Miss.  —  Wiggins  f.  Mc- 
Gimpsey,  13  Smed.  &  M.  d'.V2,  as  to 
def ense*^  of  failure  of  title.  Mo.  —  West 
Missouri  Land  Co.  v.  Kansas  City  S. 
B.  R.  Co.,  161  Mo.  505,  61  S.  W.  847, 
as  to  reduction  for  failure  of  title.  Pa. 
Stewart  V.  New  York  &  C.  Gas  Coal 
Co.,  207  Pa.  220,  56  Atl.  435,  as  to  a 
parol   promise   extending  time. 

See  the  title  "Instructions"  and  11 
Standard  Proc.  1066. 

59.  Grayson  v.  Buchanan,  88  Va. 
251,  13  S."  E.  457,  certainty.  See  the 
title,  "Verdict." 

[a  J  Directed  verdict,  see  Cornett  v. 
Ault,  124  Ga.  944,  53  S.  E.  460;  Henry 
V.  Leet,  123  Ga.  97,  50  S.  E.  929;  Dorr 
f.  Cory,  108  Iowa  725,  78  N.  W.  682. 

60.  Smith  v.  Mohn,  87  Cal.  489,  497, 
25  Pac.  696;  Agnew  v.  Nelson,  27  Cal. 
App.  39,  148  Pac.  819;  Yarn  v.  Gon- 
zales (Tex.  Civ.  App.),  193  S.  W.  1132. 
See  the  title,  "Findings  and  Conclu- 
sions." 

fa]  The  Court  Must  Find  the  Exe- 
cution of  the  Contract.  —  Smith  v. 
Mohn,  87  Cal.  489,  25  Pac.  696. 

61.  See  generally  the  title  "Judg- 
ments," 

62.  Witt  V.  Boothe,  98  Kan.  554, 
158  Pac.  851;  Greeno  f.  Barnard,  18 
Kan.  518.  See  Fisher  v.  Foote,  25  Tex. 
Supp.  311 ;  First  Nat.  Bank  v.  Agnew, 
45  Wis.  131. 


63.  See  supra,  I,  C,  3. 

64.  Gaines  v.  Jones,  86  Ky.  527,  7 
S.  W.  25  (requiring  vendor  to  reform 
the  deed  or  execute  a  new  deed) ; 
Sharp's  Exr.  v.  Baker,  22  Tex.  306. 

Equitable  relief  in  actions  at  law, 
see  the  title  "Suits  and  Actions." 

[a]  When  the  defendant  does  not 
ask  for  a  decree  that  a  deed  be  mad© 
and  delivered  as  a  condition  for  the 
payment  of  the  balance  found  due,  a 
judgment  not  requiring  the  delivery  of 
a  deed  is  not  erroneous.  North  Stock- 
ton Town  Lot  Co.  v.  Fischer,  138  Cal. 
100,  70  Pac.  1082,  71  Pac.  438. 

65.  Ward  f.  Warren,  44  Ore.  102,  74 
Pac.  482. 

j  [a]  Thus,  the  failure  of  a  vendor's 
title    is   a    good    defense    to    an    action 

I  brought  to  enforce  payment  of  a  judg- 

I  ment  on  the  purchase  money  notes, 
when  the  failure  occurred  after  the 
date  of  the  rendition  of  the  judgment. 
Ward  17.  Warren,  44  Ore.  102,  74  Pac. 

1482. 

66.  Fisher  v.  Foote,  25  Tex.  Supp. 
311. 

67.  Richards  f.  Edick,  17  Barb.  (N. 
Y.)    260. 

68.  See  generally  the  title  "Judg- 
ments and  Decrees,  Enforcement  of." 

69.  Hansbrough  v.  Peck,  5  Wall.  (U. 
S.)  497,  18  L.  ed.  520;  Ayres  f.  Rob- 
ins, 30  Gratt.  (71  Va.)  105,  against  the 
personal  property  of  the  vendee. 

Execution  in  action  to  enforce  lien, 
see  supra,  I,  B,  16. 

[aj  An  ordinary  execution  against 
the  property  in  general  of  the  judg- 
ment debtor  subject  to  execution,  is 
issued.   Greeno  v.  Barnard,  18  Kan.  518. 

[b]  Form  of  Process,  —  When  the 
vendees  and  indorsees  are  parties  to 
the  act  of  sale,  it  need  not  be  ex- 
pressed therein  that  they  endorsed  the 
notes  to  enable  the  vendor  to  proceed 

Vol.  XXV 


782 


VENJ)OR  AND  PUliCEASER 


in o-  the  land  sold/"  if  he  has  not  transferred  W,''  though  according  to 
some  authorities,  the  land  sold  cannot  be  levied  on  if  the  title  has  not 
been  conveyed  to  the  purchaser." 

Stay  of  Execution.  -  The  court  may  stay  execution  m  a  proper  case." 
Redemption  is  ordinarily  a  statutory  matter  and  governed  by  general 
rules  elsewhere  discussed.^^  It  has  been  held  that  if  the  vendor  pur- 
chases the  land  sold  at  the  execution  sale,  he  will  stand  just  where  he 
stood  before  and  the  vendee  may  redeem  and  have  a  conveyance  on 
payment  of  the  purchase  money.^* 

D.  Action  for  Damages  for  Breach  of  Contract.  —  1.  Generally. 
A  vendor  who  has  elected  to  sue  for  damages  for  a  breach  of  a  contract 
of -sale  must  declare  specially  on  the  contract.^^  Before  suing,  the 
vendor,  in  the  absence  of  excuse  therefor,  must  perform  all  conditions 
precedent  to  the  action.^^  If  obligations  of  the  parties  under  the  con- 
tract are  concurrent,  a  tender  of  performance  and  refusal  before  suit 
is  necessary,^^  except  when  the  vendee  has  repudiated  the  contract,  or 


by  executory  process.   Barker  v.  Banks, 
15  La.  453. 

[c]  Personal  Property  Subject  to 
Execution  Should  Be  First  Exhausted. 
Greene  v.  Barnard,  18  Kan.  518. 

70.  U.  S.  —  Ilausbrough  v.  Peck,  5 
Wall.  497,  18  L.  ed.  520.  Kan.  —  Greeno 
f.  Barnard,  18  Kan.  518.  Ky.  —  Mori- 
arity  f.  Vessey,  6  Bush  115,  executed 
contract.  Mo.  —  Lumley  f.  Eobinson, 
26  Mo.  364.  N.  C  — Eollins  v.  Henry, 
86  N.  C.  714,  executed  contract. 

Whether  vendee's  interest  is  subject 
to  levy  generally,  see  15  Standard  Pkoc. 
889. 

[a]  Title  of  Purchaser  at  Sale. 
If  the  title  to  the  land  has  not  been 
conveyed,  and  the  property  is  sold  on 
execution  for  nonpayment  of  an  install- 
ment of  the  purchase  money,  the  pur- 
chaser at  the  sale  acquires  only  the 
right  possessed  by  the  original  pur- 
chaser to  have  the  land  fully  conveyed 
to  him  on  the  payment  of  the  purchase 
money.  Phillips  v.  Edmonson,  17  Mo. 
579.  See  also  Lumley  v.  Eobinson,  26 
Mo.  364,  369. 

71.  See  infra,  this  note. 

[a]  Where  the  vendee  under  an  ab- 
solute deed  conveyed  the  premises  to 
another,  the  land  cannot  be  levied  on 
and  sold  as  the  property  of  the  pur- 
chaser, although  the  deed  recited  that 
the  ultiuiate  purchaser  agreed  to  pay 
the  note  for  the  purchase  money. 
Eounsaville  v.  Peck,  108  Ga.  584.  34 
S.  E.  141.  ' 

72.  McPeters  v.  English,  141  N.  C. 
491,  54  S.  E.  417. 

[a]     The  equitable  interest  of  a  pur- 
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chaser  in  possession  without  a  convey- 
ance cannot  be  sold  on  a  judgment  for 
the  purchase  money.  "McPeters  v.  Eng- 
lish, 141  N.  C.  491,  54  S.  E,  417. 

[b]  In  Georgia,  (1)  if  the  vendor 
retains  the  title,  he  should  make  a  title 
to  the  land  to  enable  him  to  levy  on 
the  land.  No  decree  is  necessary  to 
authorize  him  to  file  a  deed.  Littleton 
V.  Spell,  77  Ga.  227,  2  S.  E.  935.  (2)  A 
sale  on  execution,  without  first  filing 
and  recording  a  deed  of  conveyance  to 
the  vendee,  is  void.  McCord  v.  Mc- 
Ginty,  99  Ga.  307,  25  S.  E.  667. 

73.  See  supra,  I,  C,  1,  a,  and  the 
title,  "Supersedeas  and  Stay  of  Pro- 
ceedings." 

74.  See  16  Staxdard  Proc.  223. 

75.  Pixlee  v.  Osborn,  48  Mo.  313; 
Lumley  r.  Eobinson,  26  Mo.  364. 

[a]  The  biU  to  redeem  must  con- 
tain an  offer  to  comply  with  the  con- 
tract and  pay  up  the  purchase  money 
due.  Lumley  v.  Eobinson,  26  Mo.  364. 
See  16  Standard  Proc.  232. 

76.  Burnham   v.   Eoberts,   70   111.   19, 

77.  Burnham  v.  Eoberts,  70  111.  19; 
Dubignon  v.  Loud,  7  Eich  L.  (S.  C.) 
193. 

78.  Ala.  —  Moss  v.  King,  186  Ala. 
475,  65  So.  180;  Vindiver  v.  Eeynolds, 
174  Ala.  582,  57  So.  462.  Fla.  — San- 
ford  V.  Cloud,  17  Fla.  532.  la.  —  Bark- 
er V.  Cochrane,  36  Iowa  390.  Minn. 
Blunt  f.  Egeland,  104  Minn.  351,  116 
N.  W.  653.  Mo.  — Garred  r.  Macey,  10 
Mo.  161.  N.  Y.  —  Johnson  v.  Wygant, 
11  Wend.  48.  S.  C.  —  Dubignon  f.^Loud, 
7  Rich.  L.  193. 

[aj     An  averment  of  readiness  is  in- 
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refused  to  perform  or  to  go  on  with  the  contract/^  or  a  tender  is  other- 
wise excused  or  waived.***  If  the  covenants  are  independent,  no  tender 
of  a  deed  is  necessary  to  put  the  defendant  in  default.^^ 

2.  Parties.  —  The  general  rules  governing  parties  in  actions  on 
ccntract  apply  to  an  action  for  breach  of  a  contract  of  sale  of  land.**^ 

3.  Declaration  and  Complaint.  —  A  vendor  suing  for  damages  for 
breach  of  contract  must  allege  his  cause  of  action  in  accordance  with 
the  general  rules.**^  He  must  allege  the  contract,**  a  breach  of  the 
contract   by  the  purchaser,*^  and  resulting  damage.**^     The  plaintiff 


sufficient  when  the  covenants  are  de- 
pendant, and  when  a  tender  is  required 
and  not  excused.  Sanford  v.  Cloud,  17 
Fla.  ;j32;  Parker  v.  Parmele,  20  Johns. 
(N.  Y.)   130,  11  Am.  Dec.  253. 

79.  111.  —  Burnham  v.  Koberts,  70 
111.  19.  Ky.  —  Harmon  V.  Thompson, 
119  Ky.  0-2S,  84  8.  W.  569.  Minn. 
Blunt  V.  Egelaud,  104  Minn.  351,  116 
N.  W.  653.  Neb.  —  Wassou  v.  Palmer, 
17  Neb.  330,  22  N.  W.  773.  N.  Y. 
North's  Admrs.  v.  Pepper,  21  Wend. 
636;  Booth  v.  Millikeu,  127  App.  Div. 
522,  111  N.  Y.  Supp.  791.  Ore.  — Wells 
Eargo  &  Co.  v.  Page,  4S  Ore.  74,  82 
Pac.  856,  3  L.  E.  A.  N.  S.  103;  Sievers 
V.  Brown,  34  Ore.  454,  56  Pac.  171,  45 
L.  K.  A.  642.  Pa. —  Hampton  f.  Speck- 
enagle,  9  berg.  &  R.  21:^:,  221,  11  Am. 
Dec.  704.  S.  0.  —  Dubignon  v.  Loud, 
7   Rich.  L.   193. 

[a]  The  reason  for  requiring  a  ten- 
der when  specific  performance  is 
brought  is  wholly  lacking,  in  a  suit  to 
recover  damages  because  of  the  ven- 
dee's abandonment  and  refusal  to  per- 
form the  contract.  Harmon  V.  Thomp- 
son, 110  Ky.  528,  539,  84  S.  W.  569. 

80.  D.  C.  —  Hazleton  v.  Le  Due,  10 
App.  Gas.  379.  111. —  Nathan  r.  Reh- 
kopf,  57  111.  App.  212.  N.  Y.  — Booth 
V.  Milliken,  127  App.  Div.  522,  111  N. 
Y.  Supp.  791. 

See  the  title  "Tender." 

81.  Robinson  v.  Heard,  15  Me.  296; 
Blunt  v.  Egeland,  104  Minn.  351,  116 
N.   W.   653. 

82.  See  the  title  "Parties"  and  11 
Standard  Proc.  957,  et  seq. 

[a]  Strangers  to  the  contract  ne-^d 
not  be  joined.  Taliaferro  v.  Smiley,  112 
Ga.  62,  37  S.  E.  106. 

[b]  When  the  purchaser  assumes 
pajrment  of  certain  municipal  liens  and 
county  taxes,  the  city  and  county  can- 
not be  joined  as  plaintiffs  in  an  ac- 
tion for  breach  of  contract.  Reis  v. 
McDevitt,  219  Pa.  414,  68  Atl.  1012. 


83.  See  11  Standard  Proc.  981,  et 
seq.  and  the  title  "Declaration  and 
Complaint."  See  also  titles  dealing 
with  particular  forms  of  action,  such 
as  "Assumpsit;"  "Covenant,  Action 
of;"  "Debt." 

Form  of  Complaint  for  damages  for 
failure  to  pay  purchase  money,  see  9 
Standard  Proc.  1245;  against  executor 
of  purchaser,  see  9  Standard  Proc. 
1247;  complaint  against  purchaser  for 
deficiency  on  resale,  see  9  Standard 
Proc.  1246. 

[aj  Amendment  amplifying  descrip- 
tion of  land  in  the  contract.  King  r. 
Price,  145  Ga.  65,  88  S.  E.  960. 

84.  Moss  V.  King,  186  Ala.  475,  65 
So.  180.  See  11  Standard  Proc.  981,  et 
seq. 

[a]  In  assumpsit,  a  positive  as- 
sumption by  the  defendant  should  be 
laid.  Hampton  v.  Speckenagle,  9  Serg. 
&  R.  (Pa.)  212,  222,  11  Am.  Dee.  704. 
See    generally    the    title    "Assumpsit." 

[b]  That  the  contract  is  in  writing 
need  not  be  alleged.  Taliaferro  r.  Smi- 
ley, 112  Ga.  62,  37  S.  E.  106;  Miller  v. 
Drake,  1  Caines  (N.  Y.)  45.  See  gen- 
erally 11  Standard  Proc.  984  and  the 
title   "Frauds,   Statute  of." 

[c]  Must  set  out  the  terms  either 
in  words  or  in  substance.  Moss  v. 
King,  186  Ala.  475,  65  So.  180.  See  11 
Standard  Proc.  989. 

85.  Ga.  — Taliaferro  r.  Smiley,  112 
Ga.  62,  37  S.  E.  106,  allegation  suffi- 
cient. Minn.  —  Blunt  v.  Egeland,  104 
Minn.  351,  116  N.  W.  653,  allegation 
sufficient.  Tex.  —  Neiman  v.  Schuster 
(Tex.   Civ.  App.),  43   S.   W.   1075. 

See   11  Standard  Peoc.  1006. 

86.  Bohall  v.  Diller,  41  Cal.  532; 
Neiman  v.  Schuster  (Tex.  Civ.  App.), 
43  S.  W.  1075.  See  Fagen  f.  Davison, 
2  Duer  (N.  Y.)  153,  and  13  Standard 
Proc.  360,  378;  11  Standard  Proc. 
1009. 

[a]     When  the  (Tontract  provides  for 
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must  allege  a  performance  of  his  part  of  the  contract  so  far  as  per- 
formance is  due,^^  and  of  any  conditions  precedent,*^  or  he  must  allege 
an  excuse  for  performance,^''  in  which  case  he  must  also  all(>ge  he  was 
able  and  willing  to  perform  the  obligations  incumbent  upon  him  at 
the  time  of  the  breach,^"  or  inability  to  perform  by  reason  of  some  act 
of  the  defendant.^^ 

4.  Plea  or  Answer.  —  The  defendant's  plea  or  answer  must  con- 
form to  the  general  rules  governing  such  pleadings.^^ 


lictuidated  damages,  neither  general  nor 
special  damage  need  be  alleged.  Blunt 
V.  Egeland,  104  Minn.  351,  116  N.  W. 
653. 

87.'  See  ijifra,  this  note,  and  11 
Standard  Proc.  998,  et  seq. 

[a]  When  the  contract  requires  the 
vendor  to  furnish  a  title  satisfactory 
to  the  purchaser,  the  petition  must  al- 
lege that  the  title  was  satisfactory  to 
the  vendee  or  show  that  the  vendee  did 
not  act  in  good  faith.  Hollingsworth 
V.  Colthurst,  78  Kan.  455,  96  Pae.  851, 
130  Am.  St.  Eep.  382,  18  L.  E.  A.  (N. 
iS.)  741. 

88.  Moss  V.  King,  186  Ala.  475,  65 
So.  18'0;  Buruham  v.  Roberts,  70  111. 
19. 

[a]  Tender  of  Deed.  —  Fla.  —  San- 
ford  V.  Cloud,  17  Fla.  532.  Mo.  — Black 
V.  Crowther,  74  Mo.  App.  480.  N.  Y. 
Parker  v.  Parmele,  20  Johns.  130,  11 
Am.  Dec.  253. 

See  supra,  I,  D,  1;  11  Standard  Proc. 
998;  and  the  title  "Suits  and  Actions." 

[b]  An  averment,  that  the  vendor 
attended  at  the  time  and  place  appoint- 
ed ready  prepared  and  offering  to  exe- 
cute the  conveyance  according  to  the 
contract  and  that  the  defendant  did 
not  attend,  is  sufficient.  The  manner 
in  which  the  tender  or  offer  was  made 
is  a  matter  of  evidence.  Miller  v. 
Drake,  1  Caines  (N.  Y.)  45. 

89.  111.  —  Burnham  v.  Roberts,  70 
111.  19.  Minn. —  Blunt  i;.  Egeland,  104 
Minn.  351,  116  N.  W.  653.  Mo. -—Black 
V.  Crowther,  74  Mo.  App.  480.  N.  Y. 
Booth  V.  Milliken,  127  App.  Div.  522, 
111  N.  Y.  Supp.  791. 

90.  U.  S.  — See  Grav  v.  Smith,  83 
Fed.  824,  28  C.  C.  A.  168,  48  U.  S.  App. 
581.  Ala. —  Moss  r.  King,  186  Ala. 
475,  65  So.  180;  Offutt  V.  Wells,  42  Ala. 
199.  Ky.  — Harmon  v.  Thompson,  119 
Ky.  528,  84  S.  W.  569.  Minn.  —  Blunt 
V.  Egeland,  104  Minn.  351,  116  N.  W. 
653.  Mo.  —  Birge  v.  Bock,  24  Mo.  App. 
330.    N.  Y.  —  Bigler  v.  Morgan,  77   N. 
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T.  312;  Booth  V.  Milliken,  127  App. 
Div.  522,  111  N.  Y.  Supp.  791;  Stern 
V.  McKee,  70  App.  Div.  142,  75  N.  Y. 
Supp.  157;  North's  Admrs.  f.  Pepper, 
21  W.end.  636.  Ore.  —  Wells  v.  Page, 
48  Ore.  74,  82  Pac.  856,  3  L.  R.  A.  (N. 
S.)  103.  Pa.  — Hampton  v.  Specke- 
nagle,  9  Serg.  &  R.  212,  22,  11  Am. 
Dec.  704. 

[a]  An  anticipatory  breach  by  com- 
plete repudiation  of  the  contract  does 
not  dispense  with  the  necessity  of 
showing  the  plaintiff's  ability  and  will- 
ingness to  perform,  although  it  dis- 
penses with  a  tender.  Moss  r.  King, 
186  Ala.  475,  65  So.  180;  Bigler  v.  Mor- 
gan, 77  N.  Y.  312.  But  see  North's 
Admrs.  V.  Pepper,  21  Wend.  (N.  Y.) 
636. 

Allegation  of  readiness  to  perform, 
see  supra,  I,  D,  3. 

[b]  Omission  Cured  by  Verdict. 
Harmon  v.  Thompson,  119  Ky.  528,  84 
S.   W.  569. 

[cj  That  the  plaintiff  was  seized  of 
a  good  estate  in  fee-simple  should  be 
alleged.  Hampton  v.  Speckenagle,  9 
Serg.  &  R.  (Pa.)  212,  222,  11  Am.  Dec. 
704. 

91.  Moss  f.  King,  186  Ala.  475,  65 
So.  180;  Booth  V.  Milliken,  127  App. 
Div.  522,  111  N.  Y.  Supp.  791. 

92.  See  11  Standard  Proc.  1010,  et 
seq.,  and  Gilbert  v.  Cherrj^,  57  Ga.  128, 
fraud. 

[a]  The  general  issue  is  non  est 
factum.  A  plea  of  not  guilty  is  not 
appropriate  in  an  action  on  covenant. 
Sanford  v.  Cloud,  17  Fla.'532,  543. 

[b]  A  plea  of  want  of  title  should 
point  out  the  defects.  Sanford  v.  Cloud, 
17  Fla.  532. 

[c]  A  plea  setting  up  a  dower  right 
as  an  incumbrance  must  name  the  hus- 
band out  of  whose  seisin  the  right 
arises,  and  state  the  time  of  his  seisin. 
Conover  v.  Tindall,  20  N.  J.  L.  513. 

[d]  Duplicity.  —  A  plea  that  the 
plaintiff  was  not  ready  and  willing  to 
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5.  Replication  and  Reply.  —  The  necessity  for  and  sufficiency  of  a 
replication  or  reply  is  governed  by  general  rules  elsewhere  discussed.^" 

6.  Trial.— The  trial  follows  the  usual  practice  in  similar  cases.^^ 
This  is  true  as  to  questions  of  varianee,^^  questions  of  law  and  fact^® 
and  instructions.^^ 

E.  Action  for  Da^iages  for  Fraud.  —  A  vendor  suing  ex  delicto 
for  damages  resulting  from  the  fraud  of  the  purchaser  must  proceed 
in  accordance  with  the  general  rules  regulating  actions  founded  on 
fraud  generally.^^ 

F.  Action  To  Recover  or  Quiet  Title  to  Land.  —  1.  Ejectment. 
Where  the  vendee  in  an  executory  contract  of  sale  wrongfully  enters 
into  possession  of  the  land,^^  or,  having  become  rightfully  possessed, 


make  and  could  not  make  a  good  title 
is  bad  for  duplicity.  Conover  v.  Tin- 
dall,  20  N.  J.  L.  513. 

93.  Sanford  v.  Cloud,  17  Fla.  532, 
replication  that  title  in  plaintiff  was 
confirmed  by  a  decree.  See  the  title 
"Replication  and.  Reply"  and  11 
Standard  Proc.  1033. 

94.  See  generally  the  title  "Trial" 
and  titles  dealing  with  particular 
phases  of  trial  practice. 

[a]  The  court  will  take  notice  of 
equitable  objections  to  the  plaintiff's 
title  and  deny  him  a  recovery.  Con- 
over  V.  Tindall,  20  2s\  J.  L.  513. 

95.  la.  — Miller  v.  McConnell,  179 
Iowa  377,  157  N.  W.  943.  Mass. 
Brackett  v.  Evans,  1  Cush.  79.  N.  Y. 
Fagen  v.  Davison,  2  Duer  153. 

See  11  Standard  Proc.  1036,  and  the 
title  "Variance  and  Failure  of  Proof." 

96.  See  the  title  "Province  of  Judge 
and  Jury"  and  11  Standard  Proc.  1054. 

[a]  Construction  of  contract  is  for 
the  court.  Hazleton  v.  Le  Due,  10  App. 
Cas.  (D.  C.)  379. 

[b]  What  is  a  reasonable  time  for 
performance  of  a  condition  precedent 
is  a  question  for  the  jury.  Tyler  v. 
Webster,  43  X.  H.  147. 

[c]  Whether  the  Conduct  of  the  De- 
fendant Rendered  a  Tender  Nugatory. 
Dubignon  v.  Loud,  7  Rich.  L.  (S.  C.) 
193. 

97.  Dikeman  t".  Arnold,  78  Mich. 
455,  44  N.  W.  407;  Jackson  v.  Martin 
(Tex.  Civ.  App.),  41  S.  W.  837.  See 
the  title,  "Instructions,"  and  11 
Standard  Proc.  1066. 

98.  See  the  title,  ••Fraud  and  De- 
ceit." 

As  to  action  by  purchaser,  see  infra, 
II,  E. 
As  to  rescission,  see  the  title  "Re- 


scission and  Cancellation,"   and  infra, 
I,  F  and  G. 

[a]  Determination  of  Character  of 
Action.  —  The  fact  that  the  plaintiff 
avers  that  before  the  action  was  com- 
menced he  offered  to  restore  what  he 
had  received  on  condition  the  purchas- 
er reeonvey  the  land  is  not  determina- 
tive of  the  question  whether  the  plain- 
tiff sues  to  recover  damages  or  to  re- 
scind. Yeomans  v.  Bell,  151  N.  Y.  230, 
45  N.  E.  552. 

[b]  Husband  and  Wife;  Parties. 
When  the  complaint  does  not  contain 
an  allegation  showing  that  the  title  to 
the  homestead  of  the  plaintiff  is  not 
wholly  in  his  name,  his  wife  is  not 
properly  joined,  since  without  such 
averment,  it  will  be  taken  that  the 
property  belongs  to  the  husband.  Bead 
f.  Sang,  21  Wis.  678. 

[c]  Where  a  husband  and  wife  join 
in  a  conveyance  of  lands  of  the  for- 
mer, the  sale  being  induced  by  the 
fraud  of  the  grantee,  the  wife  has  a 
cause  of  action  against  him  for  dam- 
ages sustained  in  the  loss  of  her  in- 
choate rights  of  dower.  In  such  case, 
while  the  injury  to  the  husband  and 
the  wife  are  separate  and  distinct,  yet 
there  is  such  a  common  interest  as  to 
authorize  them  to  join  in  one  action. 
Simar  v.  Canaday,  53  N.  Y.  298,  13  Am. 
Eep.  523.  As  to  parties  in  actions  by 
husband  and  wife  generally,  see  the 
title  "Husband  and  Wife." 

[d]  The  vendor  suing  for  damages 
for  fraud  cannot  compel  the  purchaser 
to  take  any  part  of  the  property  which 
constituted  the  consideration  for  the 
conveyance.  Yeomans  v.  Bell,  151  N. 
Y.  230,  45  N.  E.  552. 

99.     Gaven  v.  Hagen,  15  Cal.  208. 
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he  loses  his  right  of  possession  by  default  or  refusal  to  perform  the 
contract/  the  vendor  may  maintain  ejectment  on  his  legal  title  to 
recover  the  possession  of  the  lands  sold.-  But  when  the  vendee  right- 
fully in  possession  is  not  in  default,^  or  where  by  reason  of  the  con- 
tract or  otherwise  the  vendor  is  not  entitled  to  possession  upon  the 
default,*  ejectment  cannot  be  maintained. 

2.  Trespass  To  Try  Title.^ — In  some  states  trespass  to  try  title  is 
the"  proper  remedy  by  which  a  vendor  retaining  the  legal  title,^  or 


1,  u.  S.  — Burnett  t:  Caldwell,  9 
"Wall.  290,  19  L.  ed.  712;  Hansbrough 
f.  Peck,  5  Wall.  497,  18  L.  ed.  520. 
Ala.  —  Micou  V.  Ashurst,  55  Ala.  607, 
615;  Tucker  r.  Adams,  52  Ala.  254; 
Seabury  v.  Doe  ex  dem.  Stewart,  22  Ala. 
207,  58  Am.  Dec.  254.  Ark.  — Cleve- 
land f.  Aldridge,  94  Ark.  51,  125  S.  W. 
1016;  Smith  v.  Eobinson,  13  Ark.  533. 
Cal.  —  Empire  Inv.  Co.  v.  Mort,  169 
Cal.  732,  147  Pac.  960;  Hicks  v.  Lovell, 
64  Cal.  14,  27  Pac.  942,  49  Am.  Kep. 
679;  Whittier  v.  Stege,  61  Cal.  238; 
Central  Pac.  K.  Co.  v.  Mudd,  59  Cal. 
585;  Keller  v.  Lewis,  53  Cal.  113; 
Thorne  f.  Hammond,  46  Cal.  530; 
Fresno  Irr.  Farm.  Co.  v.  Canupis  (Cal. 
App.),  178  Pac.  300.  Fla.  — Knox  f. 
Spratt,  19  Fla.  817.  Ga.  — Hill  v. 
Winn,  60  G-a.  337.  111.  — Home  Mfg. 
Co.  V.  Gougli,  2  111.  App.  477.  Kan. 
Drollinger  v.  Carson,  97  Kan.  502,  155 
Pac.  923.  Md.  —  Green  f.  Fowler,  11 
Gill  &  J.  103.  Mich.  —  Lambton  Loan 
&  Inv.  Co.  V.  Adams,  132  Mich.  350, 
93  N.  W.  877.  Mo.  —  De  Bernardi  f. 
McElroy,  110  Mo.  650,  19  S.  W.  626; 
Gibbs  V.  Sullens,  48  Mo.  237.  N.  Y. 
Pierce  v.  Tuttle,  53  Barb.  155,  167; 
Pratt  V.  Peckham,  44  Hun  247,  7  N.  Y. 
St.  621;  Edgerton  f.  Peckham,  11  Paige 
352.  N.  C  — Jones  v.  Boyd,  80  N.  C. 
258.  Okla.  —  Lonsdale  v.  Eeinhard, 
176  Pac.  924;  Talley  v.  Kingfisher  Imp. 
Co.,  24  Okla.  472,  103  Pac.  591.  Pa. 
Mover  v.  Garrett,  96  Pa.  376;  Marlin 
V.  Willink,,7  Serg.  &  E.  297;  Love  v. 
Jones,  4  Watts  465.  Utah.  —  Brixen  v. 
Jorgensen,  28  Utah  290,  78  Pac.  674, 
107  Am.  St.  Eep.  720.  Vt.  —  Seaver  v. 
Lang,  104  Atl.  877;  Eevnolds  r.  Bean, 
91  Vt.  247,  99  Atl.  1013.  Wash.— Shel- 
ton  17.  Jones,  4  Wash.  692,  30  Pac. 
1061.  W.  Va.  — Bloom  v.  Bennett,  70 
W.  Va.  597,  74  S.  E.  906. 

[a]  When  the  vendor  is  unable  to 
transfer  title,  the  vendee  cannot  con- 
tinue in  possession  while  neglecting  to 
pay  the  price  when  due,  although  he 
tenders     performance     conditioned     on 
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performance  by  the  vendor.  On  de- 
fault in  payment  of  any  installment 
the  vendor  may  bring  ejectment.  Bur- 
nett V.  Caldwell,  9  Wall.  (U.  S.)  290, 
19  L.  ed.  712;  Gervaise  v.  Brookins, 
156  Cal.  103,  103  Pac.  329. 

[b]  In  Arkansas,  if  the  vendor 
elects  to  recover  possession,  he  re- 
covers possession  as  mortgagee  only 
for  the  purpose  of  taking  the  rents  and 
profits  to  apply  on  the  purchase  price. 
The  vendee  may  redeem  at  any  time. 
This  rule,  however,  does  not  apply 
when  time  is  of  the  essence  of  the  con- 
tract, or  when  the  contract  operates  as 
an  option  merely.  Higgs  v.  Smith,  100 
Ark.  543,  140  S.  W.  990  {overruling 
Fears  v.  Merrill,  9  Ark.  559,  50  Am. 
Dec.  226);  Smith  v.  Eobinson,  13  Ark. 
533. 

Ejectment  as  a  means  of  enforcing 
specific  performance  under  the  Pennsyl- 
vania practice,  see  the  title  "Specific 
Performance." 

2.  Demand  or  notice  as  condition 
precedent,  see   infra,  I,  F,  2,  c. 

3.  Haile  v.  Smith,  113  Cal.  656,  45 
Pac.  872;  Whittier  V.  Stege,  61  Cal. 
238;  Central  Pac.  E.  E.  Co.  v.  Mudd, 
59  Cal.  585;  Talley  r.  Kingfisher  Imp. 
Co.,  24  Okla.  472,  103  Pac.  591. 

4.  Central  Pacific  E.  E.  Co.  f.  Mudd, 
59  Cal.  585;  Willis  v.  Wozencraft,  22 
Cal.  607;  Brixen  v.  Jorgensen,  28 
Utah  290,  78  Pac.  674,  107  Am.  St. 
Eep.   720.     See   infra,  I,  F,  5,  c. 

5.  See  generally  the  title,  "Tres- 
pass To  Try  Title." 

6.  Eockhill  Country  Club  Co.  v.  Nix 
(Tex.  Civ.  App.),  198  S.  W.  155;  Atte- 
berry  v.  Burnett,  52  Tex.  Civ.  App. 
617,  114  S.  W.  159;  Curran  V.  Texas 
Land  &  Mortgage  Co.,  24  Tex,  Civ. 
App.  499,  60  S.  W.  466;  Smith  f.  Cot- 
tingham,  20  Tex.  Civ.  App.  303,  49  S. 
W.    145. 

[a]  An  action  of  trespass  to  try 
title  is  a  rescission  of  the  contract  of 
sale.  Eockhill  Country  Club  Co.  v.  Nix 
(Tex.  Civ.  App.),  198  S.   W.  155. 
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reserving  a  lien  in  the  deed,"  or  in  the  purchase  money  notes,^  can 
recover  possession  after  default  of  the  purchaser. 

3.  Quieting  Title.  —  In  a  proper  case,  the  vendor  may  bring  a  suit 
to  quiet  title  and  to  establish  judicially  that  the  vendee  has  forfeited 
his  rights  to  the  contract.^ 

4.  Summary  Remedies.^" —  Summary  remedies  provided  for  the 
eviction  of  tenants  by  landlords  cannot  be  invoked  against  a  purchaser 
who  has  defaulted  in  his  payments,^^  even  when  the  contract  provides 
that  until  full  performance  by  the  purchaser,  his  interest  shall  be  that 
of  a  tenant  only.^-  The  action  of  unlawful  detainer  is  not  a  proper 
remedy  to  oust  a  vendee  in  possession,  under  such  circumstances.^^ 


[b]    Eren  though  the  debt  is  barred 

by  the  statute  of  limitations,  trespass 
to  try  title  will  lie.  McRae  v.  Poor 
(Tex.   Civ.  App.),  48  S.   W.   47. 

7.  Curran  v.  Texas  Land  &  Mort- 
gage Co.,  24  Tex.  Civ.  App.  499,  60 
S.  W.  466;  Ellis  V.  Hannay  (Tex.  Civ. 
App.),  64  S.  W.  684. 

8.  Ellis  V.  Hannay  (Tex.  Civ.  App.), 
64  S.   W.  684. 

[a]  An  acknowledgment  of  a  lien 
in  the  purchase  money  notes  has  the 
same  effect  as  if  the  lien  was  express- 
ly retained  in  the  deed.  The  superior 
title  remains  in  the  vendor  and  he  may 
bring  trespass  to  try  title.  Ellis  v. 
Hannay  (Tex.  Civ.  App.),  64  S.  W. 
684. 

9.  Fresno  Irrigated  Farms  Co.  v. 
Canupis  (Cal.  App.),  178  Pac.  300; 
Beckman  v.  Waters,  3  Cal.  App.  734,  86 
Pac.  997.  See  Reed  r.  Bostleman,  97 
Kan.  633,  156  Pac.  718,  also  21  Stand- 
ard Proc.  10O7,  note  67. 

[a]  When  the  defendant  in  posses- 
sion under  an  option  to  purchase  re- 
pudiates the  contract  and  refuses  to 
pay  the  balance  of  the  purchase  money, 
the  vendor  can  maintain  a  quiet  title 
suit  on  account  of  the  defendant's  as- 
serted claim  and  interest.  Beckman  v. 
Waters,  3   Cal.  App.   734,  86  Pac.  997. 

10.  See  generally  the  titles,  "Forci- 
ble Entry  and  Detainer;"  "Summary 
Proceedings." 

11.  Ga.  — Griffith  v.  Collins,  116  Ga. 
420,  42  S.  E.  743.  N.  J.  — Young  t: 
Columbia  Inv.  &  R.  Est.  Co.,  77  N.  J. 
L.  410,  72  Atl.  35.  N.  Y.  — Matter  of 
Stockwell  f.  Washburn,  59  Misc.  543, 
111  X.  Y.  Supp.  413;  Burkhart  V. 
Tucker,  27  Misc.  724,  59  X.  Y.  Supp. 
711;  People  ex  rel.  Williams  v.  Bige- 
low,  11  How.  Pr.  83.  N.  C.  —  Hauser 
V.  Morrison,  146  X.  C.  248,  59  S.  E. 
693. 


12.  Young  V.  Columbia  Inv.  &  R. 
Est.  Co.,  77  X.  J.  L.  410,  72  Atl.  35; 
Burkhart  V.  Tucker,  27  Misc.  724,  59 
X.  Y.   Supp.   711. 

13.  Ala. —  Brown  r.  Beatty,  76  Ala, 
25'0.  Ark.  —  Mason  v.  Delancv,  44  Ark 
444.  Colo.  —  Keller  v.  Klopf er,  3  Colo. 
132.  Kan.  —  Linder  t.  Warnock,  91 
Kan.  272,  137  Pac.  962,  Ann.  Cas. 
191 5C,  315.  Ky.  — Jack  v.  Carneal,  2 
A.  K.  Marsh.  518;  Hav's  Heirs  v.  Con- 
nelly 's  Heirs,  1  A.  K.  Marsh.  393.  Neb. 
Chicago,  B.  &  Q.  R.  Co.  v.  Skupa,  16 
Xeb.  341,  20  X.  W.  393.  Okla.  — Pow- 
ers V.  Myers,  25  Okla.  165,  105  Pac. 
674;  Smith  v.  Kirehner,  7  Okla.  166, 
54  Pac.  439.  S.  C  — Carlisle  r.  Prior, 
48  S.  C.  183,  26  S.  E.  244.  Tex. 
Francis  v.  Holmes,  54  Tex.  Civ.  App. 
608,  118  S.  W.  881;  Cunningham  v. 
Ammerman,  3  Wills.  Civ.  Cas.  §  352. 
Wis.  —  Xightingale  v.  Barnes,  47  Wis. 
389,  2  X,  W.  767. 

Contra,  Dobson  v.  Culpepper,  23 
Gratt.   (64  Va.)    352. 

[a]  The  reason  is  (1)  the  action  of 
unlawful  detainer  can  be  maintained 
only  when  the  relation  of  landlord  and 
tenant  subsists  between  the  parties  to 
the  action.  Mason  v.  Delancy,  44  Ark. 
444.  (2)  The  contract  cannot  be  con- 
strued into  a  lease,  and  it  cannot  be 
terminated  and  converted  into  a  lease 
without  the  consent  of  all  the  parties. 
Xeither  is  the  lawful  possession  con- 
verted into  an  unlawful  possession  by 
a  default  in  pavment.  Smith  v.  Kireh- 
ner, 7  Okla.  166,  54  Pac.  439. 

fb]  The  fact  that  the  contract  is  in 
parol  is  immaterial.  Mason  v.  Delancy, 
44   Ark.   444. 

[c]  The  fact  that  the  purchaser 
afterwards  cancels  the  contract  and  ac- 
cepts a  lease  does  not  render  him  liable 
to    a   forcible    entry    or    detainer    suit. 
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Where,  however,  the  statute  so  provides,^*  or  the  possession  of  the 
vendee  is  regarded  as  "unlawful"  within  the  meaning  of  the  statute, 
by  reason  of  his  repudiation  of  the  eontract,^^  the  summary  remedy 
may  be  resorted  to. 

5.  Conditions  Precedent.  —  a.  Generally.  —  Except  where  the  con- 
tract is  illegal/^  or  unless  a  tender  of  a  deed  is  necessary  to  put  the 
vendee  in  default,  as  where  the  covenants  to  pay  and  to  convey  are 
mutual  and  dependent,^^  or  time  is  not  of  the  essence  of  the  contract,^^ 
a  vendor  need  not  tender  a  deed  before  suing  for  possession  of  land 
after  default  of  the  purchaser  in  his  payments,^^  nor  need  he  make  a 
demand  for  payment.^** 


Jack  h.  Carneal,  2  A.  K.  Marsh.  (Ky.) 
518. 

[d]  But  where  after  unlawfully 
entering  into  possession,  the  vendee 
becomes  a  tenant  at  will  by  failure  of 
the  vendor  to  take  action  against  him 
within  thirty  days,  after  the  statutory 
notice  terminating  the  tenancy,  the 
vendor  may  avail  himseli  of  the  sum- 
mary remedy.  Waterman  v.  Wood  (la.), 
171  N.  W.  171. 

14.  111.  — Lesher  v.  Sherwin,  86  111. 
420;  Haskins  v.  Haskins,  67  111.  446; 
Wilburn  v.  Haines,  53  111.  207.  Mich. 
Murphy  i;.  Mclntyre,  152  Mich.  591, 
116  N.  W.  197;  Miner  v.  Dickey.  140 
Mich.  518,  103  N.  W.  855;  Lambton  L. 
&  Inv.  Co.  V.  Adams,  132  Mich.  350,  93 
N.  W.  877;  Hill  v.  Carter,  101  Mich. 
158,  59  N.  W.  413;  Moody  v.  Seaman, 
46  Mich.  74,  8  N.  W.  711.  Miss.  —  Clark 
V.  Bourgeois,  86  Miss.  1,  38  So.  187; 
Moak  1-.  Bryant,  51  Miss.  560;  Mc- 
Kissack  v.  Bullington,  37  Miss.  535. 

[a]  The  theory  is  that  the  vendee 
in  a  land  contract  after  default  and 
notice  of  forfeiture  is  strictly  a  tenant 
at  will.  Murphy  v.  Mclntyre,  152 
Mich.   591,   116   N.   W.    197. 

[b]  The  issuance  of  a  writ  of  res- 
titution on  the  judgment  may  he  pre- 
vented by  pE^yment  of  the  debt  and 
costs  within  five  days  when  the  failure 
to  pay  is  the  sole  default  of  the  pur- 
chaser. Lambton  Loan  &  Inv.  Co.  v. 
Adams,  132  Mich.   350,  93  N.  W.   877. 

[c]  An  assignee  of  the  vendor  may 
sue.     Vos  V.  Dykema,  26   Mich.   399. 

[d]  But  a  statute  providing  a  sum- 
mary remedy  to  recover  possession 
from  persons  who  have  intruded  into 
or  squatted  upon  realty  without  the 
permission  of  the  person  entitled  to 
possession,  does  not  authorize  a  suit 
against  a  vendee  entering  into  posses- 
sion under  a  contract  of  sale.     Stoclc- 
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well  V.  Washburn,  111  N.  T.  Supp.  413. 

15.  Sullivan  v.  Ivey,  2  Sneed 
(Tenn.)  487;  Beard  v.  Bricker,  2 
Swan   (Tenn.)    50. 

16.  Collins  V.  Thayer,  74  111.  138. 

17.  Reese  v.  Westfield,  56  Wash. 
415,  105  Pac.  837,  28  L.  R.  A.  (N.  S.) 
956;  Reddish  v.  Smith,  10  Wash.  178, 
38  Pac.  1003,  45  Am.  St.  Rep.  781. 
See  also  Mix  v.  Beach,  46  111.  311. 

[a]  Installment  Contracts.  —  There 
is  a  distinction  when  a  purchaser  un- 
der an  installment  contract  defaults  in 
the  last  installment  or  in  the  earlier 
installments,  the  covenants  in  the 
former  case  being  dependent,  and  in 
the  latter  independent.  Haile  v.  Smith, 
113  Cal.  656,  45  Pac.  872;  Reese  v. 
Westfield,  56  Wash.  415,  105  Pac.  837, 
28  L.  R.  A.  (N.  S.)  956;  Reddish  v. 
Smith,  10  Wash.  178,  38  Pac.  1003,  45 
Am.  St.  Rep.   781. 

18.  Gregg  v.   English,    38    Tex.   139. 

19.  Miss.  —  Bowling  r.  Bowling,  88 
Miss.  144,  40  So.  871.  N.  Y.  — Hotaling 
V.  Hotaling,  47  Barb.  163;  Wright  v. 
Moore,  21  Wend.  230.  Pa.  — Devling 
V.  Williamson,  9  Watts  311.  Wash. 
Reese  t:  Westfield,  56  Wash.  415,  105 
Pac.  837,  28  L.  R.  A.  (N.  S.)  956. 

[a]  Where  the  purchaser  in  posses- 
sion under  an  option  to  purchase 
breaches  the  contract,  the  vendor  may 
maintain  ejectment  without  a  previous 
tender  of  a  deed,  as  he  is  not  seeking 
to  rescind  the  contract  but  claims  the 
contract  is  at  an  end.  Bruschi  v. 
Quail  Min.  &  Mill.  Co.,  147  Cal.  120, 
81  Pac.  404. 

20.  Hotaling  v.  Hotaling,  47  Barb. 
(N.  Y.)  163.  But  see  Keenan  v.  Good- 
man, 175  111.  App.  556,  where  demand 
for  a  specified  amount  was  necessary 
to  put  vendee  in  default. 

As  to  necessity  for  demand  general- 
ly, see  the  title  "Suits  and  Actions.'* 
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b.  Putting  Purchaser  in  Statu  Quo.  —  If  the  contract  is  not  rescinded 
and  the  right  of  recovery  of  possession  is  consistent  with  the  contract, 
the  vendor  need  not  rescind,  return  any  part  of  the  purchase  money^ 
or  put  the  purchaser  in  statu  quo  before  suing  to  recover  possession 
of  the  premises,"^  especially  where  the  contract  provides  for  the  for- 
feiture of  the  money  paid  on  default  in  payment.^^  But  if  the  action 
is  based  upon  a  rescission  of  the  contract  of  sale,  the  vendor  must 
have  attempted  to  place  the  purchaser  in  statu  quo,-^  unless  the  vendee 
has  appropriated  to  himself  the  fruits  and  revenues  of  the  property  to 
an  amount  more  than  sufficient  to  reimburse  the  price.-* 

c.  Demand  of  Possession  and  Notice.  —  Ordinarily  the  vendor  can- 
not bring  an  action  to  recover  the  possession  of  the  premises  from  the 
vendee  so  long  as  the  relation  created  by  the  contract  of  the  parties 
exists.^' 

According  to  some  authorities,  the  mere  failure  to  make  payments 
as  agreed  does  not  of  itself  terminate  the  relation  and  give  the  vendor 
the  right  to  immediate  possession,^^  unless  the  contract  so  provides.-^ 
And  therefore  where  there  has  been  a  part  performance  by  the  vendee'^^ 
a  vendor,  retaining  the  legal  title,  must  terminate  the  relation  by 
notice  of  forfeiture  or  notice  to  quit,-^  or  by  a  demand  for  posses- 

21.  Cal.  —  Hannan  v.  McXickle,  82 
Cal.  122,  23  Pac.  271;  Hoffman  v.  Rem- 
nant, 72  Cal.  1,  12  Pac.  804.  See  Glock 
f.  Howard  &  W.  C.  Co.,  123  Cal.  1,  55 
Pac.  713,  69  Am.  St.  Eep.  17,  43  L.  R. 
A.  199.  But  compare  Willis  v.  Wozen- 
craft,  22  Cal.  607.  Contra,  Bohall  r. 
Diller,  41  Cal.  532.  Fla.  — Knox  v. 
Spratt,  19  Fla.  817.  UL  — Wilburn  v. 
Haines,  53  111.  207;  Staley  v.  Murphv, 
47  111.  241.  Mont.  — See  Suburban 
Homes  Co.  v.  North,  50  Mont.  lOS,  145 
Pac.  2,  Ann.  Cas.  191 7C,  81.  Pa. 
Moody's  Lessee  f.  Vandyke,  4  Binn.  31, 
44,  5  Am.  Dec.  385.  Tex.  —  Branch  v. 
Taylor,  40  Tex.  Civ.  App.  248,  89  S.  W. 
813;  Walsh  v.  Ford,  27  Tex.  Civ.  App. 
573,  66  S.  W.  854.  Wash.  —  Reddish  v. 
Smith,  10  Wash,  178,  38  Pac.  1003,  45 
Am.   St.  Eep.   781. 

[a]  An  allowance  for  improvements 
may  be  made  before  verdict  as  well  as 
before  judgment.  Moodv's  Lessee  v. 
Vandyke,  4  Binu.  (Pa.)  31,  44,  5  Am. 
Dec.   385. 

22.  Keenan  v.  Goodman,  175  111. 
App.   556. 

23.  Central  Pac.  E.  R.  Co.  v.  Mudd, 
59  Cal.  585;  Bohall  v.  Diller,  41  Cal. 
532;  Keenan  r.  Goodman,  175  111.  App. 
556.  See  Jolly  v.  Stallings,  78  Tex. 
605,  14  S.  W.  1002,  and  infra,  I,  G. 
1,  b.  '     '      » 

24.  Ala.  — Walling  v.  Thomas,  133 
Ala.   426,   31   So.   982.      La.  —  State   v. 


Hackley,  Hume  &  Joyce,  124  La.  85J, 
50  So.  772.  Mont.  —  Arnold  v.  Fraser, 
43  Mont.   540,  117   Pac.   1064. 

25.  Bedford's  Heirs  v.  Thomas,  6 
B.  Mon.  (Ky.)  332;  Miner  f.  Dickey, 
140  Mich.  518,  103  X.  W.  855  (unlaw- 
ful detainer);  Michigan  Land  &  Iron 
Co.  V.  Thoney,  89  Mich.  226,  50  N.  W. 
845,   ejectment. 

26.  Fears  v.  Merrill,  9  Ark.  559,  50 
Am.  Dec.  226;  Corning  v.  Loomis,  111 
Mich.    23,    69    X.    W.    85. 

27.  Mich. —  Miner  f.  Dickey,  140 
Mich.  518,  103  X\  W.  855.  N.  J.— Bray 
v.  McShane,  13  X.  J.  L.  35.  Pa.— Vito 
V.  Birkel,  209  Pa.  206,  58  Atl.  127. 

28.  Kennedy  v.  Embry,  72  Tex.  387, 
10  S.  W.  88. 

[a]  Where  there  has  been  no  at- 
tempt to  perform  any  part  of  the  con- 
tract and  the  time  for  performance 
has  expired,  no  equities  exist  in  favor 
of  the  vendee,  and  the  vendor  may 
rescind  without  notice  of  his  intention 
to  do  so.  Kennedv  v.  Embry,  72  Tex. 
387,  10  S.  W.  88.   " 

29.  U.  S.  — Costigan  v.  Wood,  5 
Cranch  f.  C.  5D7,  6  Fed.  Cas.  X^o.  3265. 
Ark.  —  Fears  v.  Merrill,  9  Ark.  559,  50 
Am.  Dec.  226,  distinguislipri  in  Smith 
V.  Robinson,  13  Ark.  533.  Ky.  — Bed- 
ford's Heirs  v.  Thomas,  6  B.  Mon.  332; 
Dennis  v.  Warder,  3  B.  Mon.  173;  Harle 
V.  McCoy,  7  J.  J.  Marsh.  318,  23  Am. 
Dee.  407.  But  see  Venable  v.  McDonald, 
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sion^°or  otherwise,^^  before  action  can  be  brought,  unless  the  contract 
Drovides  that  a  breach  shall  determine  the  contract  relation  and  forteit 
the  vendee's  rights  thereunder,^^  ^^  unless  the  purchaser  do  some  act 
which  itself  determines  the  relation,^^  or  unless  the  contract  is  deemed 
to  be  an  executed  agreement.^* 

Accordincr   to   other   authorities,   the   possession   of   the  purchaser 
becomes  tortious  on  his  failure  to  comply  with  the  terms  of  the  sale, 


4  Dana  336.      Mich.  —  Murphy   v.  Mc- 1 
Intvre,  152  Mich.  591,  116   X.  W.  197;  1 
Miner    r.    Dickey,    140    Mich.    518,    103  i 
N     W,    855    (unlawful    detainer);    Cor- 
ning V.  Loomis,  111  Mich.  23,  69  X.  W. 
85;       Hogsett    v.    Ellis,    17    Mich.    Sol. 
Va.  — Pettit   V.  Cowherd,  83  Va.  20,  1 
S.  E.  392      (unlawful  detainer);     Wil- 
liamson V.  Paxton,  IS  Gratt.   (59  Ya.) 
475. 

But  see  Doe  ex  dem.  Brumfield  t. 
Brown,  7  Blackf.  (Ind.)  142,  41  Am. 
Dec.  217,  holding  the  statute  requir- 
ing notice  to  quit  applies  only  to  land- 
lords. 

[a]  When  time  is  not  of  the  essence 
of  the  contract,  the  vendor  cannot  res- 
cind without  the  consent  of  the  pur- 
chaser unless  he  first  give  an  explicit 
notice,  reasonable  in  its  terms,  that  un- 
less the  purchaser  perform  within  a 
certain  time,  he  would  rescind  the  eon- 
tract.  Courtney  r.  Woodworth,  9  Kan. 
443. 

[b]  If  a  demand  for  possession  he 
made,  notice  to  quit  is  not  required. 
Ross  V.  Van  Aulen,  42  X.  J.  L.  49. 
See  also  Doe  ex  dem.  Brumfield  v. 
Brown,  7  Blackf.  (Ind.)  142,  41  Am. 
Dec.  217. 

[c]  In  England,  notice  to  quit  must 
be  given.  See  Burnett  r.  Caldwell,  9 
Wall.    (U.   S.j    290,   19   L.   ed.   712. 

[d]  The  action  of  unlawful  detainer 
stands  on  the  same  footing  in  this  re- 
spect as  the  action  of  ejectment.  Wil- 
liamson V.  Paxton,  18  Graft.  (59  Va.) 
475. 

30.  XT.  S.  —  Costigan  v.  Wood,  o 
Cranch  C.  C.  .507,  6  Fed.  Cas.  Xo. 
3,265.  Cal.  — Willis  v.  Wozencraft,  22 
Cal.  607,  617.  lU.  —  See  Swetitsch  f. 
Wasko,  37  111.  App.  153,  under  statute. 
Ind.  —  Doe  ex  dem.  Brumfield  v.  Brown, 
7  Blackf.  142.  Ky. —  Bedford's  Heirs 
V.  Thomas,  6  B.  Mon.  332.  Mich. 
Corning  v.  Loomis,  111  Mich.  23,  69 
X"".  W.  85;  Michigan  Land  &  Iron  Co. 
f.  Thoncy,  89  Mich.  226,  50  X\  W.  845. 
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Va.  — Jones  V.  Temple,  87  Va.  210,  12 
S.  E.  404,  24  Am.  St.  Rep.  649;  Pettit 
V.  Cowherd,  83  Va.  20,  1  S.  E.  392; 
WUliamson  v.  Paxton,  18  Gratt.  (59 
A^a.)  475.  Eng.  — Eight  f.  Beard,  13 
East  210,  104  Eng.  Reprint  350. 

31.  Miner  v.  Dickey,  140  Mich.  518, 
103  X.  W.  855;  Right  v.  Beard,  13  East 
210,  104  Eng.  Reprint  350. 

32.  Mich.  —  Miner  v.  Dickey,  140 
Mich.  518,  103  X.  W.  855.  N.  J. 
Bray  v.  McShane,  13  X.  J.  L.  35.  Pa. 
Vito  V.  Birkel,  209  Pa.  206,  58  AtL 
127. 

33.  Ark.  — Fears  v.  Merrill,  9  Ark. 
559,  50  Am.  Dec.  226.  IlL  — Prentice 
V.  Wilson,  14  111.  91.  Ky.  — Bedford's 
Heirs  v.  Thomas,  6  B.  Mon.  332;  Harle 
V.  McCoy,  7  J.  J.  Marsh.  318,  2.3  Am. 
Dee.  407.  Mich.  —  Miner  v.  Dickey, 
140  Mich.  518,  103  X.  W.  855;  Michi- 
gan Land  &  Iron  Co.  v.  Thoney,  89 
Mich.  226,  50  X\  W.  845.  Tex.  — Ken- 
nedy V.  Embrv,  72  Tex.  387,  10  S.  W. 
88. 

[a]  When  the  vendee  has  actually 
abandoned  the  contract.  Kennedy  v. 
Embry,    72    Tex.   387,   10    S.   W.    88. 

[b]  When  the  vendee  has  so  acted 
as  to  create  a  reasonable  belief  on  the 
part  of  the  vendor  that  he  has  aban- 
doned it.  Kennedy  x.  Embry,  72  Tex. 
387,  10  S.   W.  88. 

[c]  When  the  rendee  claims  to  hold 
independently  of  the  vendor,  no  notice 
to  quit  is  required.  Cal.  —  Coates  v. 
Cleaves,  92  Cal.  427,  28  Pac.  5S0.  Ky. 
Bedford's  Heirs  v.  Thomas,  6  B.  Mon. 
332.  Mich.  —  Michigan  Land  &  Iron 
Co.  V.  Thoney,  89  Mich.  226,  50  X\  W. 
845.  Tenn.  —  Beard  v.  Ericker,  2  Swan 
50. 

fd]  ITotwithstanding  part  perform- 
ance by  the  purchaser,  the  vendor  may 
rescind  without  notice  of  intention  in 
such  ease.  Kennedy  v.  Embry,  72  Tex. 
387,  10  S.  W.   88. 

34.  Venable  v.  McDonald,  4  Dana 
(Ky.)   336. 
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and  neither  notice  to  quit"^  nor  a  demand  of  possession""^  are  conditions 
precedent  to  the  action,  unless  the  contract  pro\ides  otherwise." 

Reqiiisites  of  Notice.  —  The  notice,  when  required,  should  be  a  reason- 
able notice  depending  upon  the  circumstances  of  each  particular  case.'* 
When  the  parties  have  contracted  for  a  particular  notice,  that  notice 
should  be  given.^' 

6.  Parties.  —  Pui-suant  to  the  general  rules  elsewhere  treated,*"  an 
action  to  recover  the  possession  of  the  land  after  default  of  the  pur- 
chaser may  be  brought  by  the  vendor  who  has  retained  the  legal  title,'^ 
or  by  his  heirs,*-  or  grantee.*^  In  a  suit  by  the  latter,  the  vendor  is  a 
proper  party.**  The  wife  of  the  purchaser  who  is  in  possession  of  the 
premises  with  her  husband  is  a  proper  if  not  a  necessary  party  to 
the  action.*^ 

7.  Declaration  or  Complaint.  —  The  declaration  or  complaint  must 
state  a  cause  of  action  for  the  recovery  of  the  land  in  accordance  with 
the  general  rules  regulating  such  actions.*®  The  complaint  must  describe 


S5.  U.  S.  — Burnett  f.  Caldwell,  9 
Wall.  290.  19  L.  ed.  712;  Gregg  f.  Von 
Phul,  1  Wall.  274,  17  L.  ed.  536.  Ala. 
Seabury  r.  Doe  ex  dem.  Stewart,  22 
Ala.  2^07,  5S  Am.  Dec.  25-1;  Chapman 
r.  Glassell,  13  Ala.  50,  4S  Am.  Dec.  41. 
Fla.  — Kuox  r.  Spratt,  19  Fla.  S17. 
Ga.  —  T.av  r.  Solomon,  40  Ga.  32;  Mc- 
Han  r.  "  Stansell,  39  Ga.  197.  lU. 
Dean  i\  Comstock,  32  111.  173;  Prentice 
V.  Wilson,  14  111.  91.  Mo.  — Glascock 
V.  Eob?rds,  14  Mo.  350,  55  Am.  Dec. 
lOS.  N.  J.  — Koss  1-.  Van  Aulen,  42 
K.  J.  L.  49;  Van  Valkenbergh  r.  Den, 
23  X.  J.  L.  5S3;  Den  f.  Westbrook,  15 
X.  J.  L.  371,  29  Am.  Dec.  692.  N.  Y. 
Pierce  r.  Tuttle,  53  Barb.  155,  167; 
Ilotaling  r.  Hotaling,  47  Barb.  163; 
Powers  r.  Ingraham,  3  Barb.  o76; 
Jackson  ex  dcm.  Shipley  v.  Moncrief, 
5  Wend.  26;  Jackson  ex  dem.  Phillips 
r.  Aldrich,  13  Johns.  106.  Contra, 
Jackson  ex  dem.  Ostrander  v.  Eowan,  9 
Johns.  330.  Ohio.  —  Baker  v.  Gittings' 
Lessee,  16  Ohio  4S5.  Tenn.  —  Den  v. 
Webster,  10  Terg.  513. 

[a]  The  reason  is  that  the  relation 
of  the  parties  is  not  that  of  landlord 
and  tenant,  and  notice  to  quit  is  not 
required  except  when  such  a  relation 
exists.  Jackson  ex  dem.  Church  r.  Mil- 
ler, 7  Cow.   (X.  Y.)    747,  751. 

fb]  But  if  rent  has  been  reserved 
and  paid,  notice  to  quit  is  required. 
Jackson  ex  dem.  Livingston  r.  Xiven, 
10  Johns.    (X.  Y.)    335.^ 

36.     Ala.  —  Chapman   r.    Glassell,   13 

Ala.  50,  4S  Am.  Dec.  41.    Ga Day  r. 

Solomon.  40  Ga.   32;     McHan  r.  Stan- 


sell,  39  Ga.  197.     N.  Y.  — Hotaling  v. 
I  Hotaling,  47  Barb.  163. 
I      37.     Ross  i:  Van  Aulen,  47  X.  J.  L. 
49. 

38.  Fears  r.  Merrill.  9  Ark.  559,  50 
Am.  Dee.  226;  Butner  f.  Chaffin,  61 
X.   C.  497,   twenty-five   days. 

[a J  Six  montiis'  notice  to  quit  is 
not  required,  as  the  defendant  is  only  a 
quasi  tenant  at  will.  Fears  v.  Merrill, 
9  Ark.  559;  Venable  r.  McDonald,  4 
Dana   (Ky.^    336. 

[b]  The  notice  may  be  serred  on  the 
tenant  in  possession  under  the  pur- 
chaser.    Hogsett  r.  Ellis,  17  Mich.  351. 

39.  Kerns  f.  McKean,  65  Cal.  411, 
4  Pac.  404. 

40.  See  the  title  "Parties"  and  the 
titles,         "Ejectment;"  "Qiiietiug 

I  Title;"   "Trespass  To  Try  Title." 

41.  Smith  V.  Pate  (Tex.  Civ.  App.), 
I  43   S.  W.   312. 

'      42.     Smith  v.  Pate  (Tex.  Civ.  App.), 
43     S.    W.     312.         See     generally     12 
'.  Standard    Proc.    951,   964^    and   supra, 
j  I,  B,  7,  c,  (XIV). 

43.  Dobson   v.   Culpepper,  23   Gratt. 
i  (e-i  Va.)    352. 

44.  Waeeroner  r.  Tinney,  102  Tes. 
254.  115  S.  W.  1155. 

j  45.  Reddish  r.  Smith,  10  Wash.  178, 
3S  Pac.  1003,  45  Am.  St.  Rep.  7S1. 
See  generallv  the  title  "Husband  and 
Wife." 

46.  »See  the  titles.  "Eiectment;'^ 
"Forcible  Entry  and  Detainer:" 
"Trespass  To  Try  Title,"  and  "Quiet- 
ing Title." 

[a]      A  petition  in  trespass  to  try 
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the  premises/^  and  allege  a  delivery  of  possession  to  the  purehaser,*^ 
but  need  not,  it  has  been  held,  allege  his  title  and  right  of  possession.''^ 
A  demand  and  notice  to  quit,  when  required,  must  be  alleged.^"  When 
a  tender  of  deed  is  required,  it  is  sufficient  to  allege  a  tender  of  a  good 
and  sufficient  deed  without  setting  out  the  deed  tendered.^^ 

Joinder.  —  A  cause  of  action  for  rents,  issues  and  profits  of  the  land 
during  the  period  of  the  vendee's  possession  may,  under  modern  statutes 
be  joined  with  the  action  for  possession.^^ 

Petition  in  Alternative.—  It  has  been  held  that  the  plaintiff  suing  for 
the  land  may  frame  his  petition  with  an  alternative  prayer  for  the 
recovery  of  the  money  in  case  a  recovery  of  the  land  should  be  denied 
him.^^ 

8.  Defendant's  Pleadings.  —  The  defendant's  pleadings  must  con- 
form to  the  general  rules  elsewhere  discussed. °*  If  the  defendant  elect 
to  defend  upon  the  ground  of  title  in  himself,  outstanding  title,  statute 


title  is  sufficient  which  alleges  that  the 
note  sued  on  and  described  was  given 
for  a  part  of  the  purchase  money  of 
the  land  described;  that  a  vendor's 
lien  was  retained  in  the  note  and  in 
the  deed  conveying  the  land  to  secure 
payment  of  the  same;  that  the  defend- 
ant had  failed  and  refused  to  pay  said 
note,  though  past  due,  and  which  asks 
for  a  writ  of  possession  and  that  the 
plaintiff  be  quieted  in  his  title  to  said 
land.  Sanders  v.  Eawlings  (Tex.  Civ. 
App.),  77  S.  W.  41. 

[b]  When  not  alleged  to  be  in  writ- 
ing, the  contract  will  be  presumed,  as 
against  a  general  demurrer,  to  be  in 
writing.  Euth  v.  Smith,  29  Colo.  154, 
68  Pae.  278.  See  11  Standard  Proc. 
984,  and  the  title  "Frauds,  Statute 
of." 

[c]  The  complaint  in  unlawful  de- 
tainer by  the  vendor  must  allege  facts 
bringing  the  ease  within  the  statute. 
It  must  show  the  existence  of  the  re- 
lation of  vendor  and  vendee,  the  tak- 
ing of  possession  of  the  land  in  ques- 
tion under  the  contract,  and  the  failure 
or  refusal  to  complj'-  with  the  contract 
before  obtaining  a  deed  of  conveyance. 
Haskins  v.   Haskius,   67   111.   446. 

47.  Haskins  v.  Haskins,  67  111.  446. 

48.  Pacey  v.  McKinney,  125  Fed. 
675,  60  C.  C.  A.  365. 

[a]  An  allegation  of  an  agreement 
to  sell  and  to  buy  premises  for  a  spec- 
ified sum  and  of  an  entry  into  pos- 
session in  pursuance  thereof  sufficiently 
states  a  delivery  of  possession  under 
the  code.  Pacey  v.  McKinney,  125 
Fed.    675,   60   C.    C.   A.   365. 

49.  Central  Pac,  B.  R.  Co.  v,  Mudd, 
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59   Cal.  585;      Ruth  v.  Smith,  29  Colo. 
154,    68    Pac.    278. 

50.  See  Coates  v.  Cleaves,  92  Cal. 
427,  28  Pac.  580  (holding  notice  un- 
necessary under  the  facts);  Eockhill 
Country  Club  Co.  v.  Nix  (Tex.  Civ. 
App.),  198  S.  W.  155,  and  supra,  I,  F, 
5,  c. 

51.  Haile  v.  Smith,  113  Cal.  656, 
45  Pac.  872. 

52.  See  the  title  "Mesne  Profits" 
and  14  Standard  Proc.  694,  695.  See 
also  Beckman  v.  Waters,  3  Cal.  App. 
734,  86  Pac.  997. 

53.  Rogers  v.  Green,  35  Tex.  730; 
Von  Roeder  v.  Robson,  20  Tex.  754, 
766.  See  also  Moon  v.  Sherwood  (Tex. 
Civ.    App.),    180    S.    W.    296. 

54.  Church  r.  Cole,  36  Ind.  34.  See 
the  titles,  "Answers;"  "Confession 
and  Avoidance;"  "Demurrer;" 
"Denials;"  "Ejectment;"  "Forcible 
Entry  and  Detainer;"  "Quieting 
Title ; "  "  Trespass  .  To  Try  Title ; ' ' 
"Set-off,  Counterclaim  and  Recoup- 
ment." 

[a]  An  answer  suflB^ciently  alleges 
fraud  which  states  that  the  plaintiff 
represented  that  he  had  a  good  title 
to  the  land  which  he  contracted  to 
convey  and  that  confiding  in  this  rep- 
resentation of  the  plaintiff,  the  de- 
fendant purchased,  etc.  Hays  v.  Bon- 
ner, 14  Tex.  629.  See  the  title  "Fraud 
and  Deceit." 

[b]  An  averment  of  tender  of  thfe 
purchase  money  "on  or  about  the 
first  day  of  March"  is  sufficient  as 
against  a  general  demurrer,  although 
it  may  not  be  as  against  a  special  de- 
murrer on  the  ground  of  uncertainty. 
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of  limitations  or  inability  of  the  plaintiff  to  show  title  in  himself,  he 
may  do  so  by  the  usual  modes  of  pleading.^^  And  when  legal  and 
equitable  relief  are  administered  in  one  tribunal,  the  purchaser,  if  he 
still  has  an  equitable  right  to  acquire  title  by  payment  of  the  balance 
of  the  purchase  money,  may,  by  appropriate  allegations  in  a  cross- 
complaint,  offer  payment  of  the  balance  of  the  purchase  money  with 
interest  and  obtain  a  decree  of  specific  performance.^®  If  separate 
courts  of  equity  exist  he  may  go  into  equity  for  such  relief. ^^  But  a 
purchaser  being  in  default  under  his  contract  is  not,  according  to  some 
authorities,  entitled  to  set  off  the  value  of  his  improvements,  made  by 
him  while  in  possession  of  the  premises,^^  or  to  a  rescission  of  the  con- 
tract." 

9.  Trial  and  Judgment.  —  The  trial  proceeds  in  accordance  with 
the  rules  applicable  to  the  action  or  proceeding  employed,^"  and  the 


Haile  v.  Smith,  113  Cal.  656,  45  Pae. 
872.  See  the  title  ••Certainty  in 
Pleading." 

[c]  Where  the  vendor  sues  to  re- 
cover land  conveyed  by  mistake,  the 
purchaser  may  show  without  special 
plea  that  the  grantor  had  received  the 
purchase  money  for  the  excess  and  had 
agreed  to  let  the  conveyance  stand. 
Wittbecker  v.  Wolters,  69  Tex.  470,  6 
S.   W.  788, 

55.  Stone  Land  &  Cattle  Co.  v. 
Boon,  73  Tex.  548,  11  S.  W.  544. 

56.  Cal.  — Central  Pacific  K.  R.  Co. 
V.  Mudd,  59  Cal.  585.  N.  Y.  —  Cavalli 
V.  Allen,  57  N.  Y.  508.  Tex. —  Moore 
t).  Giesecke,  76  Tex.  543,  551,  13  S.  W. 
290.  See  Wiseman  v.  Cottingham  (Tex. 
Civ.  App.),   141   S.   W.  817. 

Compare  supra,  I,  F,  5. 

[a]  He  must  bring  the  money  into 
court  and  place  it  in  the  power  of  the 
court.  Stone  Land  &  Cattle  Co.  v. 
Boon,  73   Tex.  548,  11   S.   W.  544. 

[b]  The  purchaser  can  set  up  inde- 
pendent liquidated  claims  by  way  of 
set-off  against  the  purchase  money  and 
ask  for  specific  performance.  Cavalli 
V.   Allen,   57   N.   Y.   508. 

Equitable  relief  in  action  at  law, 
see  generally  the  title  ••Suits  and 
Actions. ' ' 

57.  Hansbrough  v.  Peck,  5  Wall. 
(U.  S.)  497,  506,  18  L.  ed.  520. 

58.  Cal.  —  Hannan  v.  McNickle,  82 
Cal.  122,  23  Pae.  271.  Me.  —  Tyler  v. 
Fickett,  75  Me.  211.  Mich.  — Buell  f. 
Irwin,  24  Mich.  145.  Tenn.  —  Guthrie 
V.   Holt,  9   Baxt.  527. 

But  see  Troost  v.  Davis,  31  Ind.  34; 
Moore  v.  Giesecke,  76  Tex.  543,  550,  13 
S.   W.  290. 


Right  and  manner  of  recovering  for 
improvements,  see  18  Standard  Proc. 
681;  19  Standard  Proc.  780,  note  36; 
and  infra,  II,  A,  10. 

[a]  In  Texas.  —  The  purchaser  may 
in  every  case  show  the  existence  of 
any  facts  entitling  him  in  equity  to 
have  compensation  for  permanent  and 
valuable  improvements  and  to  be  com- 
pensated for  partial  payments  prev- 
iously made.  But  when  the  vendor's 
suit  is  predicated  on  the  mere  refusal 
of  the  vendee  to  pay  the  consideration 
he,  unless  aided  by  other  sufficient 
equity,  cannot  recover  the  purchase 
price  and  the  value  of  the  improve- 
ments. Moore  f.  Giesecke,  76  Tex.  543, 
13   S.  W.  290. 

[b]  If  the  defendant  wishes  to  tax 
the  plaintiff  with  improvements  erected 
on  the  land,  he,  in  addition  to  his  plea 
setting  up  his  equities,  should  tender 
into  court  the  balance  of  the  purchase 
money.  But  if  instead  of  doing  so  he 
pleads  the  statute  of  limitations  he 
prevents  an  allowance  for  the  improve- 
ments. Efron  f.  Burgower  (Tex.  Civ. 
App.),  57   S.    W.   306. 

59.  Reddish  v.  Smith,  10  Wash.  178, 
38  Pae.  1003,  45  Am.  St.  Rep.  781. 

60.  See    the    titles,    "Ejectment;'^ 
••Forcible      Entry      and      Detainer;" 
••Mesne    Profits;"    ••Quieting    Title;" 
•'Summary   Proceedings;"     ''Trespass 
To  Try  Title."    See  also  titles  dealing 
with   trial   procedure,   such   as,    "Find' 
ings      and      Conclusions;"      "Instruc 
tions;"     ••Juries  and  Jurors;"   "Pro 
vince  of  Judge  and  Jury;"    ''Trial;' 
'•Variance    and    Failure    of    Proof;' 
••Verdict." 

[a]      Variance.  —  Partial   discrepan 
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judgment  or  decree  should  conform  to  the  pleadings  and  proof,"  and 
be  adapted  to  the  relief  adjudged.^- 

10.  Recovery  of  Mesne  Profits.  —  The  recovery  of  mesne  profits  or 
value  of  the  use  of  the  land  while  in  the  vendee's  possession  is  governed 
by  the  general  rules  elsewhere  treated.^^ 

G.  Action  for  Rescission  and  Cancellation.*^*—!.  Conditions  Pre- 
cedent.—  a.  In  General.  —  A  vendor  suing  to  rescind  a  contract  of 
sale  must  not  be  in  default,*^^  and  must  have  performed  all  conditions 
precedent  to  the  aetion.*^^  A  notice  of  rescission  or  forfeiture  must 
be  given  if  it  is  a  condition  precedent  to  the  action.^''  What  are  con- 
ditions precedent  to  the  right  to  relief  are  in  general  the  same  as  in 


cies  as  to  description  of  the  land  are 
immaterial.  Smith  v.  Chatham,  14 
Tex.  322. 

[b]  Instruictions.  —  Staley  v.  Stone, 
41  Tex.  Civ.  App.  299,  92  S.  W.  1017 
(as  to  cancellation  of  sale) ;  Kruger  v. 
Buttelman  (Tex.  Civ.  App.),  56  S.  W. 
930,  as  to  conditional  sale. 

61.  Ellev  r.  Caldwell,  158  Mo.  372, 
59  S.  W.  ill. 

[a]  A  judgment  giving  the  defend- 
ant time  in  which  to  redeem  will  not 
be  reversed,  although  not  authorized 
by  the  pleadings,  if  the  plaintiff  does 
not  object  in  the  trial  court.  Elley  f. 
Caldwell,  158  Mo.  372,  59  S.  W.  111. 

62.  See  supra,  I,  F,  7  and  8,  and 
also  generally  the  titles,  "Decrees;" 
"Judgments;"  and  the  titles  referred 
to  in  preceding  note. 

[a]  A  mistake  in  the  description 
of  the  premises  cannot  be  remedied  in 
suits  of  this  character.  Michigan  Land 
&  Iron  Co.  V.  Thoney,  89  Mich.  226, 
50   N.   W.  845. 

[b]  Judgment  for  Defendant. 
When  the  defendant  pleads  payment  of 
the  purchase  money  and  prays  affirma- 
tive relief,  the  court  on  finding  for 
the  defendant  should  enter  a  decree  in 
accordance  with  the  prayer  vesting 
title  in  him.'  If  the  court  finds  all 
the  issues  for  the  defendant  except  as 
to  the  payment  of  the  balance  of  the 
purchase  money,  a  conditional  decree 
can  be  rendered  conditioned  upon  the 
defendant  paying  the  balance  of  the 
purchase  money,  interest  and  costs,  on 
which  the  title  to  vest  in  him.  Chou- 
teau Land  &  Lumber  Co.  f.  Chrisman, 
172  Mo.   610,   72   S.  W.  1062. 

[cj  On  a  cross-complaint  the  court 
may  deny  the  vendor  possession,  give 
him  a  vendor's  lien,  and  require  him 
to  convey  title  to  the  vendee  on  pay- 
ment of  the  balance  of  purchase  price. 
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Gumaer    v.    Draper,    33    Colo.    122,    79 
Pac.  104t). 

63.  See  19  Standard  Pkoc.  773;  14 
Standard  Proc.  694,  695;  and  Beck- 
man  V.  Waters,  3  Cal.  App.  734,  86 
Pac.  997;  "Woodburv  v.  Woodbury,  47 
N.   H.    11,   90   Am.   Dec.    555. 

64.  See  generally  the  title  "Re- 
scission  and  Cancellation." 

Actions  based  on  rescission  by  vend- 
or, see  supra,  I,  Y. 

Action  by  rendee  for  rescission,  see 
infra,    II,    H. 

65.  Prink  v.  Thomas,  20  Ore.  265,  25 
Pac.  717,  12  L.  R.  A.  239;  Stein  v. 
Waddell,  37  Wash.  634,  80  Pac.  184. 

66.  Frink  v.  Thomas,  20  Ore.  265,  25 
Pac.  717,  12  L.  R.  A.  239;  Prothro  V. 
Smith,   6   Rich.   Eq.    (S.   C.)    324. 

67.  See  the  following  cases:  U.  S. 
Dunlap  V.  Green,  60  Fed.  242,  8  C.  C. 
A.  600.  Cal.  —  Boone  f.  Templeman, 
158  Cal.  290,  110  Pac.  947;  Kelley  v. 
Owens,  120  Cal.  502,  47  Pac.  369;  Ham- 
mond V.  Wallace,  85  Cal.  522,  24  Pae. 
837,  20  Am.  St.  Rep.  239.  111.  — Mon- 
son  V.  Bragdon,  159  111.  61,  42  N.  E. 
383.  Mont.  —  Fratt  v.  Daniels-Jones 
Co.,  47  Mont.  487,  133  Pac.  700.  Tex. 
Reddin's   Heirs   v.   Smith,   65    Tex.    26. 

[a]  The  general  rule  is  that  if  a 
party  means  to  rescind  a  contract  be- 
cause of  the  failure  of  the  other  party 
to  perform  it,  he  should  give  a  clear 
notice  of  his  intention  to  do  so,  unless 
the  contract  itself  dispenses  with  such 
notice,  or  unless  notice  becomes  un- 
necessary by  reason  of  the  conduct  of 
the  parties.  Hennessy  v.  Bacon,  137 
U.  S.  78,  11  Sup.  Ct.  17,  34  L.  ed.  605. 

[b]  After  waiving  time  as  an  es- 
sential feature  of  the  contract,  a  notice 
of  his  purpose  to  require  payment 
within  some  reasonable  time  is  essen- 
tial.      Boone    v.    Templeman,    158    Cal. 
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case  of  actions  for  the  recovery  of  the  premises  based  on  a  previous 
rescission/'** 

b.  Restoration  of  Statu  Quo.  —  It  is  a  general  rule,  subject  to  certain 
exceptions,  that  a  vendor  cannot  rescind  the  contract  of  sale  unless  he 
restores  the  purchaser  to  status  quo.^^  According  to  some  authorities, 
he  must,  in  the  absence  of  excuse  therefor,  do  so  before  action  brought 
as  a  condition  precedent  to  the  actionj"  But  some  courts  distinguish 
between  actions  at  law  based  upon  a  rescission,  and  a  suit  in  equity  for 
a  rescission  and  hold  in  the  latter  case  that  the  purchaser  need  not  be 
placed  in  statu  quo  before  suit  brought,  but  that  it  is  a  sufficient 


290,   110    Pac.    947;    Eeddin's   Heirs   v. 
Smith,  65  Tex.  26. 

[c]  The  bill  is  a  sufficient  notice  to 
quit  possession.  Davis  v.  Eoss  (Tenn. 
Ch.),  50  S.  W.  650. 

68.  See  supra,  I,  F,  5. 

[a]  Demand  and  Tender. —  (1) 
When  the  covenants  to  convey  and  to 
pay  are  mutual  and  dependent  and  time 
is  of  the  essence  of  the  contract,  the 
vendor  cannot  sue  for  a  rescission  on 
the  ground  of  nonperformance  by  the 
purchaser  until  he  has  tendered  a  deed 
and  demanded  performance.  Kan. 
Brentnall  v.  Marshall,  10  Kan.  App. 
488,  63  Pac.  9:'..  Ore. — Frink  r.  Thomas, 
24  Ore.  265,  25  Pac.  717,  12  L.  E.  A. 
239.  Wash.  — Stein  v.  Waddell,  37 
Wash.  634,  640,  80  Pac.  184.  (2)  But 
the  rule  is  otherwise  when  the  coven- 
ants to  pay  and  to  convey  are  inde- 
pendent. Lombard  v.  Speer,  37  Miss. 
170. 

[b]  Although  there  is  no  stipula- 
tion that  time  shall  be  essential,  it 
may  be  made  so  by  a  tender  of  per- 
formance and  demand  of  payment. 
Frink  v.  Thomas,  20  Ore.  265,  25  Pac. 
717,   12   L.   E.  A.   239. 

69.  U.  S.  —  Lonjiworth  v.  Taylor,  1 
McLean  395,  15  Fed.  Cas.  No.  8,490. 
Cal.  — Kelley  t\  Owens,  120  Cal.  502, 
47  Pac.  369,  52  Pac.  797;  Willis  v. 
Wozencraft,  22  Cal.  607.  Colo.— Hamill 
V.  Thompson,  3  Colo.  518.  111.  —  Brady 
V.  Cole,  164  111.  116,  45  N.  E.  438; 
Staley  v.  Murphy,  47  111,  241.  Me. 
Herrin  v.  Libbey,  36  Me.  350.  Minn. 
Warren  v.  Ward,  91  Minn.  254,  97  N. 
W.  886.  Pa.  —  Wain  v.  Johnson,  3 
Brewst.  152.  Tex.  —  Milligan  v.  Ewing, 
64  Tex.  258;  Harris  v.  Catlin,  37  Tex. 
581;  Mills  v.  Alexander,  21  Tex,  154. 
Wash. —  Wood  r.  Nichols,  6  Wash.  96, 
32   Pac.   1055,   35  Pac.   140. 

70.  Ark.  —  Hoover  r.  Binklev,  66 
Ark.  645,  51  S.  W.  73.    Cal.  —  Wiiley  v. 


Clements,  146  Cal,  91,  79  Pac.  850; 
Kelley  v.  Owens,  120  Cal.  502,  47  Pac. 
;i69;  Hammond  v.  Wallace,  85  Cal.  522, 
24  Pac.  837,  20  Am.  St.  Eep.  239;  Bo- 
hall  V.  Diller,  41  Cal.  532.  Ind.  —  Vance 
V.  Schroyer,  79  Ind.  380;  Parks  v. 
Evansville  etc,  E.  Co.,  23  Ind.  567. 
La.  —  Ware  v.  Berlin,  43  La.  Ann.  534, 
9  So.  490.  Miss. —  Hanson  v.  Field,  41 
}*Iiss.  712.  Ore,  —  Frink  v.  Thomas,  20 
Ore.  265,  25  Pac.  717,  12  L.  E.  A.  239. 

[a]  "The  substance  of  the  distinc- 
tion [between  cases  Vviiere  the  pur- 
chaser must  be  first  placed  in  statu 
quo  and  those  where  he  need  not  be] 
will  be  found  to  be  based,  not  upon  the 
form  of  the  action,  but  upon  the  dif- 
ference between  the  cases  which  are 
within  the  rule,  and  those  which,  ow- 
ing to  peculiar  facts,  are  exceptions 
to  the  rule.  And  the  real  facts  and 
rights  arising  thereon  cannot  be  kept 
out  of  sight  by  the  device  of  a  parti- 
cular form  of  action."  Kelley  v. 
Owens,  120  Cal.  502,  47  Pae.  369,  52 
Pac.  797, 

[b]  "There  are  exceptional  cases 
where  restoration  or  an  offer  to  restore 
before  suit  brought  is  not  necessary — 
as,  for  instance,  where  the  thing  re- 
ceived by  the  plaintiff  is  of  no  value 
whatever  to  either  of  the  parties;  or 
where  the  plaintiff  has  merely  received 
the  individual  promissory  note  of  the 
defendant,  or  where  the  contract  is  ab- 
solutely void;  or  where  it  clearly  ap- 
pears that  the  defendant  could  not 
possibly  have  been  injuriously  affected 
by  a  failure  to  restore;  or  where,  with- 
out any  fault  of  plaintiff,  there  have 
been  peculiar  complications  which 
make  it  impossible  for  plaintiff  to  offer 
full  restoration,  although  the  circum- 
stances are  such  that  a  court  of  chan- 
cery may  by  a  final  decree  fully  adjust 
the  equities  between  the  parties." 
Kelley  v.  Owens,  120  Cal.  502,  47  Pac. 
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compliance  with  the  rule  to  make  an  offer  to  do  so  m  the  bill."  A  class 
of  cases,  which  must  be  distinguished,  is  that  in  which  the  vendor  sues 
to  cancel  the  contract  by  virtue  of  a  provision  therein  giving  hira  the 
right  to  declare  the  contract  forfeited  on  breach  of  the  vendee.  The 
action  is  not  for  rescission,"  and  the  vendor  is  not  required  to  restore 
the  purchaser  to  status  quo,  or  allege  that  he  has  done  so." 

2.  Jurisdiction  and  Venue.  —  An  action  to  rescind  a  contract  for 
sale  of  real  property  is  of  equitable  cognizance.^*  While  a  court  has 
no  jurisdiction  over  land  situated  in  another  state,  except  subject  to  the 
lim'itations  elsewhere  discussed,^^  a  court  in  one  state  has  jurisdiction 
of  the  suit  for  rescission  of  a  sale  of  land  although  the  consideration 
for  the  contract  was  land  in  another  state.^* 

An  action  to  rescind  a  contract  for  the  sale  of  real  property  need 
not  be  brought  where  the  land  is  situated,"  but  may  be  brought  where 
the  defendant  resides." 

3.  Parties.  —  All  parties  in  interest  should  be  parties  to  a  suit  to 
rescind." 


369,  52  Pac.  797,  quoted  in  California 
F.  &  F.  Co.  f.  Schiappa-Pietra,  351 
Cal.    732,    739,    91    Pac.    593. 

[c]  But  where  the  use  of  the  land 
is  of  greater  value  than  the  amount 
paid  with  interest,  an  offer  to  return 
the  consideration  is  not  required.  Wal- 
ling f.  Thomas,  133  Ala.  426,  31  So. 
982;  Arnold  v.  Fraser,  43  Mont.  540, 
117  Pac.  1'064. 

[d]  In  Louisiana,  a  tender  of  the 
price  received  is  not  a  condition  pre- 
cedent to  bringing  an  action  to  rescind 
a  sale  for  lesion  beyond  moiety.  Ware 
V.  Couvillion,  112  La.  43,  36  So.  220. 

71.  Schneider  v.  Schneider,  125  Iowa 
1,  98  N.  W.  159.  See  Brown  v.  Nor- 
man, 65  Miss.  369,  4  So.  293,  7  Am. 
St.  Rep.  663.  See  infra,  "Actions  by 
Purchaser." 

[a]  Where  rescission  on  the  ground 
of  fraud  is  sought,  an  antecedent  res- 
toration, or  offer  of  restoration,  is  not 
required.  Martin  v.  Martin,  35  Ala. 
560. 

[b]  An  dffer  in  the  bill  and  also  in 
open  court  (1)  is  sufficient  in  Illinois, 
Wenegar  v.  BoUenbach,  180  111.  222, 
64  N._E._192.  (2)  But  a  mere  offer  in 
the  bill  is  insufficient.  Brady  V.  Cole, 
164  111.   116,  45  N.  E.  438. 

72.  See  supra,  I,  A. 

73.  Suburban  Homes  Co.  v.  North, 
50  Mont.  108,  145  Pac.  2,  Ann.  Cas. 
1917C,  81;  Cook-Reynolds  Co.  v.  Chip- 
man,   47   Mont.    289,    133    Pac.    694. 

74.  Ely  V.  Lowenstein,  9  Abb.  Pr. 
N.  S.  (N.  Y.)  37.  See  22  Standard 
Proc.   980. 
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See     17    Standard    Proc.    776, 


75. 

780. 

76.  Paul     V. 
App.),  59  S.  W, 

77.  Morris  v. 


(Tex.     Civ. 


Chenault 
579. 

Runnells,  12  Tex.  175; 
Lucas  V.  Patton,  49  Tex.  Civ.  App.  62, 
107  S.  W.  1143.  See  22  Standard 
Proc.  984,  985,  and  the  title  "Venue." 

[a]  It  is  not  an  action  for  the  re- 
covery of  land  or  damages  thereto 
within  the  statute  relating  to  venue. 
Elv  V.  Lowenstein,  9  Abb.  Pr.  N.  S. 
(N.  y.)  37;  Morris  V.  Runnells,  12  Tex. 
175. 

[bl  Nor  is  it  an  action  for  the  de- 
termination of  a  right  or  interest  in 
real  propertv.  Ely  v.  Lowenstein,  9 
Abb.  Pr.  N.  S.  (N.  Y.)  37. 

[cj  An  action  to  rescind  for  lesion 
beyond  moiety,  under  the  Louisiana 
practice,  may  be  brought  in  the  parish 
where  the  land  is  situated,  because  the 
action  is  one  in  revendication  of  real 
property,  to  reclaim  or  demand  its  res- 
toration'. Smart  v.  Bibbins,  109  La. 
986,  34  So.  49. 

78.  Morris  v.  Runnells,  12  Tex.  175. 

79.  Kan.  —  Constant  v.  Lehman,  52 
Kan.  227,  34  Pac.  745,  corporation  hold- 
ing legal  title.  La.  —  Belcher  r.  John- 
son, li4  La.  640,  38  So.  481.  Tex.— Mc- 
Neill r.  Cage,  38  Tex.  Civ.  App.  45,  85 
S.   W.  57. 

See  22  Standard  Proc.  985. 

[a]  When  the  vendee  assumes  a 
mortgage,  the  mortgagee  is  a  necessary 
party.  Hoover  v.  Binliley,  66  Ark,  645, 
51  S.  W.  73, 
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4.  Pleadings.  —  a.  Bill  or  Complaint.  —  A  bill  or  complaint  by  a 
vendor  for  a  rescission  of  a  contract  of  sale  of  land  must  state  facts 
entitling  the  plaintiff  to  a  rescission  in  accordance  with  the  general 
rules,*''  distinctly  allege  the  grounds  for  rescission,^^  and  ordinarily 
make  an  offer  in  his  bill  to  do  equity,  and  to  restore  the  consideration 
paid.^-  If  such  restoration  is  a  condition  precedent  to  the  action,^^ 
he  must  allege  a  prior  restoration  of  or  offer  to  restore  what  he  received 
under  the  contract,^*  or  an  excuse  therefor,^^  If  a  nonperformance 
by  the  purchaser  is  relied  on,  the  vendor  must  allege  a  tender  of  a 
deed  conveying  all  the  land  according  to  the  terms  of  the  contract  and 
a  demand  of  performance,^^  and  a  notice  of  rescission  or  forfeiture  of 
the   contraet,^^   when  these   are   conditions  precedent   to   a  right   to 


80.  Cal.  — Smith  v.  Blandin,  ]33 
Cal.  441,  65  Pae.  894.  Tenn.  —  Davis 
r.  Eoss  (Tenn.  Ch.),  50  S.  W.  650.  Tex. 
Teague  v.  Teague,  22  Tex.  Civ.  App. 
443,  54  S.  W.  632  (bill  held  sufficient); 
Cabiness  v.  Holland  (Tex.  Civ.  App  ), 
30  S.  W.  63.  Wash.  —  Spinning  v. 
Drake,  4  Wash.  285,  30  Pae.  82,  31  Pac. 
319. 

See  the  titles,  "Bills  and  Answers;" 
"Declaration  and  Complaint;"  "Re- 
scission and  Cancellation." 

[a]  The  plaintiff  need  not  show  title 
other  than  the  one  conveyed,  when  the 
cancellation  is  sought  on  the  ground  of 
the  fraud  of  the  purchaser.  De  Perez 
V.  Everett,   73   Tex.  431,  11    S.  W.  388. 

[b]  Must  show  a  right  to  relief  be- 
yond a  mere  breach  of  a  contract  which 
would  confer  a  right  of  action  at  law. 
Brainard  r.  Holsaple,  4  G.  Gr.  (Ta.) 
485.  But  compare,  Lombard  v.  Speer, 
37  Miss.  170. 

81.  Brainard  v.  Holsaple,  4  G.  Gr. 
(Ta.)  485;  Hanson  v.  Field,  41  Miss. 
712.  See  the  title  "Rescission  and 
Cancellation. ' ' 

[a]  Fraud.  —  Martin  r.  Martin,  35 
Ala.  560  (allegation  held  sufficient); 
Schultz  V.  McLean   (Cal.),  25  Pac.  427. 

[b]  Different  Grounds  of  Action. 
A  complaint  setting  up  a  default  in 
payment  as  a  ground  for  rescission 
states  but  one  cause  of  action  although 
it  also  alleges  that  the  purchaser  had 
no  intention  of  performing  the  eon- 
tract.  Smith  V.  Blandin,  1.33  Cal.  441, 
65  Pac.  894.  See  the  titles,  "Joinder 
of  Actions;"  "Several  Counts." 

82.  Ala.  —  Walling  v.  Thomas,  133 
Ala.  426,  31  So.  982;  Martin  v.  Martin, 
35  Ala.  560,  allegation  held  sufficient. 
Cal.  —  Purdv  t:  Bullard,  41  Cal.  444. 
Okla.  — Clark  v.  O 'Toole,  20  Okla.  319, 
94  Pac.  547.     Ore.  —  Frink  v.  Thomas, 


20  Ore.  265,  25  Pae.  717,  12  L.  E.  A. 
239. 

See  the  title  "Rescission  and  Can- 
cellation." 

83.  See  supra,  I,  G,  1,  b. 

[a]  As  to  general  allegation  of  per- 
formance of  conditions  precedent,  see 
Dahl  r.  Pross,  6  Minn.  89,  and  11 
Standard  Proc.  1002. 

84.  Kellev  r.  Owens,  120  Cal.  502,  47 
Pac.  369;  Hammond  v.  Wallace,  85  Cal. 
522,  24  Pac.  837,  20  Am.  St.  Eep.  239j 
Lockwood  V.  Allen,  113  Wis.  474,  89 
X.  W.  492. 

[a]  An  allegation  of  willingness  and 
ability  to  return  all  money  paid  and  of 
a  present  offer  to  do  so  is  insufficient; 
Kellev  V.  Owens,  120  Cal.  502,  47  Pac. 
369;  'Hammond  t:  Wallace,  85  Cal.  522, 

24  Pac.  837.   20  Am..  St.   Eep.  239. 

[b]  Omission  Is  Fatal.  —  Hammond 
V.  Wallace,  85  Cal.  522,  532,  24  Pac, 
837,  20   Am.   St.   Eep.    239. 

See  22  Standakd  Proc.  1009,  1010. 

85.  Kelley  v.  Owens,  120  Cal.  502,  47 
Pac.  369,  52  Pae.  797;  Arnold  v.  Fraser, 
43  Mont.  540,  117  Pac.  1064. 

86.  Frink    v.    Thomas,    20    Ore.    265, 

25  Pac.  717,  12  L.  E.  A.  239;  Stein  V. 
Waddell,  37  Wash.  634,  80  Pac.  184. 

87.  Kelley  v.  Owens,  120  Cal.  502, 
47  Pac.  369;  Hammond  v.  Wallace,  85 
Cal.  522,  24  Pae.  837,  20  Am.  St.  Eep. 
239;  Frink  i:  Thomas,  20  Ore.  265,  25 
Pac.  717,  12  L.  E.  A.  239. 

[a]  The  bill  should  allege  either  of 
three  things:  (1)  that  the  convej^ance 
was   wholly   without    consideration;    or 

(2)  that  it  was  fraudulent  and  that 
there  was  a  consideration  which  the 
complainant   has    offered   to   return,  or 

(3)  that  the  complainant  is  not  in- 
formed, and  has  no  means  of  ascertain- 
ing whether  there  was  a  consideration, 
if  any,  and  that  these  facts  are  pecu- 
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resciiid,^^  or  an  excuse  therefor/'  ■      o 

Lesion  Beyond  Moiety.  —  [n  an  action  under  the  Louisiana  practice  tor 

rescission  for  lesion  beyond  moiety,  the  phiintiff  need  not  allege  fraud,^'' 

or   allege  a   tender  of   the   price   received.^^     And   the   damages   for 

rescission  for  lesion  and  on  account  of  nonpayment  of  price  cannot  be 

cumulated.^^ 

b.  Defendant's  Pleadings.  —  BeiendanVs  pleadings  must  conform  to 

the  general  rules  and  principles  elsewhere  treated.^^ 

5.  Decree.  —  The  decree  must  conform  to  the  pleadings  and  the 

proof.9^     The  court  will  require  the  purchase  money  to  be  refunded, 


liarly  within  the  kuowledge  of  the  de- 
fendalit,  and  in  the  latter  case,  it 
should  pray  a  discovery  and  ofiEer  to 
return  any  consideration  paid  as  soon 
as  it  is  determined  by  the  court.  Des 
Moines  &  M.  E.  Co.  v.  Alley,  16  Ted. 
732. 

88.  See  supra,  I,  F,  5;  I,  G,  1. 

[a]  But  when  seeking  a  forfeiture 
and  cancellation  under  an  express  pro- 
vision in  the  contract,  the  vendor  need 
not  make  any  allegation  on  the  subject 
of  restoration.  Suburban  Homes  Co.  V. 
North,  50  Mont.  108,  145  Pac.  2,  Ann. 
Cas.  191 7C,  81.     See  supra,  I,  G,  1,  b. 

89.  Frink  v.  Thomas,  20  Ore.  265, 
270,  25  Pac.  717,  12  L.  E.  A.  239. 

90.  Belcher  v.  Johnson,  114  La.  640, 
38  So.  481;  Ware  v.  Couvillion,  112 
La.  43,  36  So.  220. 

[a]  Effect  of  Allegation  of  Fraud. 
Where  a  plaintiff  alleges  that  he  sold 
property  worth  $1500  for  $200  and  that 
the  inequality  of  price*  rendered  the 
sale  null  and  void,  a  further  allegation 
that  he  made  the  sale  by  reason  of 
error  and  ignorance  of  the  value  of  the 
property  superinduced  by  misrepresen- 
tation does  not  deprive  the  proceeding 
of  its  character  as  an  action  to  rescind 
for  lesion  bevond  moiety.  Ware  v. 
Couvillion,  llg'La.  43,  36  So.  220. 

91.  Wai;e  v.  Couvillion,  112  La.  43, 
36  So.  220. 

92.  Parker  v.  Talbot,  37  La.  Ann. 
22;   Copley  v.  Flint,  16  La.  380. 

93.  See  the  titles,  "Answers;" 
"Bills  and  Answers;"  "Confession 
and  Avoidance ; "  "  Cross  -  Bill ; ' ' 
"Cross  -  Complaint;"  "Demurrer;" 
"Denials;"  "Pleas  in  Equity;"  22 
Standard  Proc.  1015;  and  Womble  v. 
Wilbur,  3  Cal.  App.  535,  86  Pac.  916 
(denial  held  suflSeient  to  prevent  judg- 
ment on  the  pleadings) ;  Belote  v.  Mor- 
rison, 8  Minn.  87. 

[a]    A  failure  to  tender  the  purchase 
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money  paid  must  (1)  be  raised  by  ex- 
ception, or  special  plea  (Ware  r.  Ber- 
lin, 43  La.  Ann.  534,  9  So.  490),  and 
(2)  cannot  be  raised  for  the  first  time 
on  the  trial.  Ware  v.  Berlin,  43  La. 
Ann.  534,  9  So.  490. 

[b]  Purchaser  May  Assert  His  Equi- 
ties.—  Moore  v.  Giesecke,  76  Tex.  543, 
13  S.  W.  290.  He  should  set  up  his 
claim  for  improvements,  interest  on  the 
purchase  money  paid,  etc.  Patrick  v. 
Roach,  21  Tex.  251.  See  22  Standard 
Proc.  1018,  notes  37  [d]  and  38  [b.] 

[c]  Under  a  plea  of  the  general 
issue  in  an  action  to  rescind  for  lesion 
beyond  moiety,  proof  as  to  what  the 
plaintiff's  pretensions,  title  or  claim  are 
really  worth  may  be  made  without  be- 
ing confined  to  the  mere  intrinsic  value 
of  the  land.  Copley  v.  Flint,  16  La. 
380. 

[d]  Counterclaim.  —  In  a  suit  by  a 
grantor  to  rescind  a  contract  for  ex- 
change of  land  because  of  the  defend- 
ant's fraud,  a  counterclaim,  denying 
the  fraud  and  alleging  that  the  plain- 
tiff wrongfully  kept  the  defendant  out 
of  possession  and  asking  judgment  for 
possession,  and  rents  and  profits,  is  con- 
nected with  the  plaintiff's  cause  of 
action  and  within  the  statute.  But  he 
cannot  pray  also  for  a  recovery  for 
waste  because  a  claim  for  injury  to 
freehold  is  not  an  incident  to  a  recov- 
ery of  possession,  and  claims  not  join- 
able  in  a  complaint  cannot  be  joined 
in  a  counterclaim.  Woodruff  v.  Gar- 
ner, 27  Ind.  4,  89  Am.  Dec.  477.  See 
the  title  "Set-Off,  Counterclaim  and 
Recoupment. ' ' 

94.  Cecil  V.  Henry  (Tex.  Civ.  App.), 
93   S.    W.    216. 

fa]  Where  hoth  parties  to  the  suit 
seek  an  enforcement  of  the  contract,  a 
decree  of  cancellation  is  erroneous. 
Hoover  v.  Binkley,  66  Ark.  645,  51  S.  W. 
73. 
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where  the  purchaser  is  entitled  to  it,*^^  and  it  will  require  the  purchaser 
to  surrender  possession  of,''°  and  reconvey  the  land.^^  The  court  may 
decree  a  cancellation  of  the  contract.^®  In  Louisiana,  if  lesion  beyond 
moiety  be  established,  the  defendant  may  elect  either  to  surrender  the 
property  or  to  have  the  sale  confirmed  on  paying  full  value.^^ 

The  rescission  of  a  sale  has  the  effect  of  cancelling  the  purchase 
money  note.^ 

H.  Action  To  Foreclose  Purchase  Money  Mortgage.  —  An  action 
by  the  vendor  to  foreclose  a  mortgage  given  by  the  purchaser  to  secure 
the  payment  of  the  purchase  money,  is  governed  by  the  general  rules 
relating  to  mortgages.^  The  defendant  may  set  up  a  claim  for  damage 
resulting  from  a  breach  of  covenants  in  the  deed  by  way  of  counter- 
claim to  a  suit  to  foreclose  a  purchase  money  mortgage,^  and  recover 
the  same  damages  as  if  he  had  brought  a  separate  action  on  the 
covenants.*    He  may  plead  amounts  paid  to  extinguish  incumbrances 


95.  Teas  v.  McDonald,  13  Tex.  349, 
65  Am.  Dec.  65.  See  22  Standard 
Proc.  1035,  1036. 

96.  Waters   v.  Lemmon,  4  Ohio   229. 
[a]      Court  Will  Award   a  Writ  of 

Possession.  —  West  v.  West,  23  Ky.  L. 
Eep.  1645,  65  S.  W.  813;  De  Perez  v. 
Everett,  73  Tex.  431,  11  S.  W.  388.  See 
22  Standard  Proc.  1035. 

97.  Yeomans  v.  Bell,  151  N.  Y.  230, 
45  N.  E.  552.  See  22  Standard  Proc. 
1034. 

98.  See  22  Standard  Proc.  1034,  and 
Morrison  v.  Wimberly,  14  La.  Ann.  713, 
714;  George  v.  Lewis,  11  La.  Ann. 
654;  Van  Zandt  t:  Brantlev,  16  Tex. 
Civ.  App.  420,  42   S.  W.  617. 

[a]  Unless  within  a  reasonable  time 
fixed  by  the  court,  payment  be  made 
of  all  which  may  be  due  at  such  time 
including  a  sum  not  due  at  the  time 
of  the  decision.  Nelson  v.  Hanson,  45 
Minn.  543,  48  N.  W.  410. 

99.  Smart  v.  Bibbins,  109  La.  986, 
34  So.  49. 

1.  Sterman  v.  Thornton,  3  Ky.  L. 
Eep.  540. 

2.  See   the    title,    "Mortgages." 

[a]  Parties.  —  The  mere  fact  that  a 
person  owned  and  conveyed  the  prop- 
erty does  not  indicate  that  he  has  such 
an  interest  in  the  note  and  mortgage 
given  for  the  purchase  price  as  makes 
him  a  necessary  party  to  the  suit. 
Moore  v.  Beard,  91  S.  C.  496,  74  S.  E. 
1062. 

[b]  A  reply  alleging  affirmatively 
that  the  plaintiff  was  seized  in  fee  of 
the  mortgaged  premises  at  the  time  of 
the  execution  of  his  deed;     that  there 


were  no  valid  liens  on  the  premises, 
that  the  title  was  good  and  perfect  is 
a  sufficient  denial  of  a  defense  that 
there  is  a  failure  of  title  and  outstand- 
ing incumbrances.  Flanders  v.  Mc- 
Vickar,  7  Wis.  372. 

3.  Evans  v.  McLucas,  12  S.  C.  56; 
Akerly  v.  Vilas,  21  Wis.  88,  109.  See 
19  Standard  Proc.  966,  note  26,  and 
generally  the  title  "Set-Off,  Counter- 
claim and  Recoupment. ' ' 

[a]  To  sustain  a  claim  for  abate- 
ment of  the  purchase  money  for  breach 
of  warranty,  the  defendant  must  allege 
that  he  failed  to  get  possession  of  the 
land  or  that  he  has  been  evicted  there- 
from. Moore  v.  Beard,  91  S.  C.  496,  74 
S.  E.  1062. 

[b]  Damages  for  breach  of  a  cove- 
nant against  incumbrances  may  be 
pleaded  by  way  of  set-off  or  recoup- 
ment. Patterson  v.  Sweet,  3  111.  App. 
550,  where  there  was  an  easement. 

[c]  Damage  from  a  breach  of  a 
covenant  of  seizin  may  (1)  be  pleaded 
bv  way  of  counterclaim.  Akerly  V, 
Vilas,  21  Wis.  88,  109,  110;  Hall  v. 
Gale,  14  Wis.  54.  (2)  No  showing  of 
an  eviction  is  essential,  as  the  covenant 
is  broken  as  soon  as  as  it  is  made. 
Hall  f.  Gale,  14  Wis.  54;  Walker  v. 
Wilson,  15  Wis.  522. 

[d]  If  the  grantor  had  not  the  right 
to  raise  a  dam  to  the  height  specified, 
his  covenant  of  seisin  is  broken,  and 
the  damages  sustained  may  be  pleaded 
by  way  of  counterclaim  to  the  fore- 
closure suit.  Walker  v.  Wilson,  13 
Wis.  522. 

4.  Akerly  v.  Vilas,  21  Wis.  88,  109. 
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in  whole  or  in  part.^  But  a  claim  for  damages  resulting  from  the 
malicious  prosecution  of  a  suit  to  set  aside  the  deed,  is  not  a  proper 
subject  of  counterclaim.^ 

1.  Injunction  Against  Vendee's  Judgment  for  Damages.  —  It 
seems  that  under  some  circumstances  equity  may  enjoin  a  judgment 
obtained  by  the  vendee  against  the  vendor  for  breach,  without  fault  on 
his  part,  of  his  agreement  to  convey.'^ 

J.  Action  for  Specific  Performance.  —  The  proceedings  in  a  suit 
to  compel  the  purchaser  to  specifically  perform  his  contract  are  treated 
elsewhere  in  this  work.^ 

II.  REMEDIES  OF  PURCHASER  AND  SUCCESSORS  IN  IN- 
TEREST.— A.  Remedies  Gener.u.ly.  1.  General  Statement.  —  A  pur- 
chaser who  is  not  in  possession  or  who  is  in  possession  of  the  land  under 
an  equitable  title  has  a  number  of  remedies,  some  in  affirmance  of  and 
some  in  disaffirmance  of  the  contract,  depending  upon  the  grounds 
upon  which  relief  is  sought  and  the  circumstances  of  each  particular 
case.^  But  he  cannot  proceed  at  the  same  time  both  in  affirmance  and 
disaffirmance  of  the  contract,^"  or  in  other  words  a  purchaser  desiring 
to  rescind  must  do  so  in  toto."  When  the  contract  of  sale  has  been 
consummated  by  the  execution  of  a  deed,  the  contract  of  sale  is  gen- 
erally merged  in  the  deed,  and  is  of  no  further  effect.^^  He  cannot  then, 
as  a  general  rule,  rescind  the  contract*  and  pursue  his  legal  remedies 
based  upon  his  informal  rescission,^^  as  a  court  at  law  cannot  order  a 
reconveyance  of  the  property.^*  His  remedies  are  either  at  law  upon 
the  covenants  of  warranty  in  his  deed,^^  or  by  an  action  in  equity  for 
a  rescission  and  cancellation  of  the  deed."  But  fraud  is  not  merged 
in  the  deed.^^ 

2.  On  Failure  or  Refusal  of  Vendor  To  Perform  Contract.  —  Upon 
the  failure  or  refusal  of  the  vendor  to  perform  his  contract  to  convey, 


5.  Evans  v.  McLucas,  12  S.  C.  56. 

6.  Akerly  v.  Vilas,  21  Wis.  88,  111. 

7.  See  Haynes  v.  Farley,  4  Port. 
(Ala.)  528;  Grundy  &  Wilson's  Heirs 
V.  Ford's  Exrs.,  Litt.  Sel.  Cas.  (Ky.) 
129;  Abney  v.  Brownlee,  1  A.  K.  Marsh. 
(Ky.)    240. 

As  to  enjoining  judgments  and  exe- 
cution on  judgments,  see  15  Standard 
Proc.  256,  et  seq.,  312;  16  Standard 
Proc.  450,  eP  seq. 

8.  See  the  title,  'Specific  Perform- 
ance." 

9.  See  infra,  II,  A,  2. 

10.  See  infra,  II,  A,  13. 

11.  Benjamin  v.  Hobbs,  31  Ark.  151; 
Bellows  V.  Cheek,  20  Ark.  424. 

12.  Bull  V.  Willard,  9  Barb.  (N.  Y.) 
641. 

[a]  The  parties  may  nevertheless 
enter  into  covenants  collateral  to  the 
deed,  and  eases  may  arise  in  which  the 
deed  would  be  regarded  as  only  a  part 
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execution  of  the  contract,  where  the 
provisions  of  the  two  instruments  clear- 
ly manifest  such  to  have  been  the  in- 
tention of  the  parties.  Bull  v.  Willard, 
9  Barb.  (N.  Y.)  641. 

13.  Ala.  —  Homer  v.  Purser,  20  Ala. 
573.  Fla.  —  Musselwhite  v.  Oleson,  60 
Fla.  342,  53  So.  944.  N.  Y.  —  Tallmadge 
V.  Wallis,  25  Wend.  107. 

[a]  He  cannot  rescind  and  sue  at 
law  to  recover  the  purchase  money  paid, 
as  the  legal  title  to  the  land  actually 
conveved  would  still  be  in  him.  Homer 
V.  Purser,  20  Ala.  573. 

14.  Homer  v.  Purser,  20  Ala.  573. 

15.  Tallmadge  v.  Wallis,  25  Wend. 
(N.  Y.)  107;  Bull  v.  Willard,  9  Barb. 
(N.  Y.)    641. 

16.  Ala.  —  Lanier  v.  Hill,  25  Ala. 
554.  Fla.  —  Mickler  v.  Eeddick,  38  Fla. 
341,  21  So.  286.  N.  Y.  —  Tallmadge  v. 
Wallis,   25    Wend.   107. 

17.  See  infra,  II,  A,  6. 
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the  purchaser  may  affirm  or  stand  on  the  contract,^^  and  sue  for 
damages  for  its  breach,^^  including  liquidated  damages  specified  in  the 
contract,^"  or  he  may  sue  for  specific  performance  of  the  contract,^! 
or  in  those  states  in  which  a  vendee's  lien  is  recognized,  he  may  sue 
for  a  foreclosure  of  his  lien.22  Or  he  may  treat  the  vendor's  breach 
as  an  abandonment,  and  himself  abandon  or  rescind  the  contract,^^ 
restore  possession  of  the  land,^*  and  sue  for  the  recovery  of  the  pur- 
chase money  paid.-^ 

Failure  To  Deliver  Possession.—  The  statutes  concerning  forcible  entry 
and  detainer  contemplate  a  ease  in  which  the  plaintiff  has  once  been  in 


18.  Ark.  —  Polack  v.  Steinke,  TOO 
Ark.  28,  139  S.  W.  .538.  Cal,  —  Glock  v. 
Howard  &  Wilson  Colony  Co.,  123  Cal. 

I,  .55  Pac.  713,  69  Am.  St.  Eep.  17,  43 
L.  K.  A.  199;  Gates  v.  McLean,  70  Cal. 
42,  11  Pac.  492.  111.  —  Eames  v.  Ger- 
mania  Turn  Verein,  8  111.  App.  663,  673. 
Va.  — Newberry  v.  Kuffin,  102  Va.  73, 
45  S.  E.  733. 

19.  Ala.  —  Hawkins  v.  Merritt,  109 
Ala.  261,  19  So.  589;  Micou  v.  Ashurst, 
55  Ala.  607,  616;  Eads  v.  Murphy,  52 
Ala.  520;  Haynes  v.  Farley,  4  Port.  528. 
Ark. —  Polack  v.  Steinke,  100  Ark.  28, 
139  S.  W.  538;  Bellows  v.  Cheek,  20 
Ark.  424,  437.  Cal.  —  Glock  v.  Howard 
&  Wilson  Colony  Co.,  123  Cal.  1,  10, 
55  Pac.  713,  69  Am.  St.  Eep.  17,  43  L. 
E.  A.  199.  D.  C.  —  Hartman  v.  Euby,  16 
App.  Cas.  45.  111.  —  Eames  v.  Germania 
Turn  Verein,  8  HI.  App.  663.  Ind. 
Baltimore  &  0.  S.  W.  E.  Co.  v.  Adams, 
27  Ind.  App.  185,  60  X.  E.  1004.  Kan. 
Boothe  V-  Dailev,  103  Kan.  255,  173  Pac. 
283,  96  Kan.  711,  153  Pac.  551.  Ky, 
Grundy  v.  Ford's  Exrs.,  Litt.  Sel.  Cas. 
139.  "Mich.  —  Allen  f.  Atkinson,  21 
Mich.  351.  Minn.  —  Finnes  v.  Selover, 
Bates  &  Co.,  102  Minn.  334,  113  N.  W. 
883;  Abrahamson  v.  Lamberson,  72 
Minn.  308,  75  N.  W.  226.  N.  Y.  —  Flet- 
cher V.  Button,  6  Barb.  646.  N.  C. 
Pope  V.  McPhail,  173  X.  C.  238,  91  S. 
E.  947.  S.  0.  —  Hursey  r.  Surles,  91 
S.  C.  284,  74  S.  E.  618.  Tex.  —  Xevins 
V.  Thomas,  80  Tex.  596,  16  S.  W.  332; 
Taylor  v.  Eowland,  26  Tex.  293;  Ham- 
burger V.  Thomas  (Tex.  Civ.  App.),  118 
S.  W.  770.  Vt.  —  Stow  V.  Stevens,  7 
Vt.  27,  37,  29  Am.  Dec.  139.  See  infra, 

II,  D. 

[a]  He  may  "stand  upon  the  terms 
of  his  contract  and  sue  for  its  breach." 
Glock  V.  Howard  &  Wilson  Colony 
Co.,  123  Cal.  1,  10,  55  Pac.  713,  69  Am. 
St.  Eep.  17,  43  L.  E.  A.  199. 

20.  Glock  V.  Howard  &  Wilson  Col- 


«i 


ony  Co.,  123  Cal.  1,  11,  55  Pac.  713, 
69  Am.  St.  Eep.  17,  43  L.  E.  A.  199. 
See  Holmes  v.  Holmes,  12  Barb.  (X.  Y.) 
137. 

21.  Cal. —  Glock  v.  Howard  &  Wil- 
son Colonv  Co.,  123  Cal.  1,  10,  .55  Pac. 
713,  69  Am.  St.  Eep.  17,  43  L.  E.  A. 
199.  Ind.  —  Baltimore  &  O.  E.  Co.,  v. 
Adams,  27  Ind.  App.  185,  60  X.  E.  1004. 
Mich.  —  Allen  v.  Atkinson,  21  Mich. 
351. 

See     the    title,     "Specific   Perform- 

22.  Ind.  — Coleman  v.  Floyd,  131 
Ind.  330,  31  X.  E.  75.  N.  Y.  — El- 
terman  v.  Hvman,  192 -X.  Y.  113,  84  N. 
E.  937,  127  Am.  St.  Eep.  862,  15  Ann. 
Cas.  819.  Ore.  —  Stewart  v.  Mann,  85 
Ore.  68,  165  Pac.  590,  1169.  Wash. 
Ihrke  v.  Continental  L.  Ins.  &  Inv.  Co., 
91  Wash.  342,  157  Pac.  866,  L.  E.  A. 
1916F,  430. 

23.  Ark. —  Bellows  v.  Cheek,  20 
Ark.  424,  437.  Cal.  —  Glock  v.  Howard 
&  Wilson  Colony  Co.,  123  Cal.  1,  10,  55 
Pac.  713,  69  Am.  St.  Eep.  17,  43  L.  E.  A. 
199;  Woodruflf  v.  Semi-Tropic  Land  & 
W.  Co.,  87  Cal.  275,  25  Pac.  354.  Wis. 
Mclndoe  v.  Morman,  26  Wis.  588,  7  Am. 
Eep.  96. 

24.  See  infra,  II,  B,  2,  e. 

25.  U.  S.— Grav  v.  Smith,  83  Fed. 
824,  28  C.  C.  A.  168;  Seibel  v.  Purchase, 
134  Fed.  484.  Ark.  — Bellows  v. 
Cheek,  20  Ark.  424,  437.  CaL  — Ger- 
vaise  r.  Brookins,  156  Cal.  103,  103  Pac. 
329;  Glock  V.  Howard  &  Wilson  C.  Co., 
123  Cal.  1,  10,  55  Pac.  713,  69  Am.  St. 
Eep.  17,  43  L.  E.  A.  199;  Boas  v.  Far- 
rington,  85  Cal.  535,  24  Pac.  787;  Chat- 
field  V.  Williams,  85  Cal.  518,  24  Pac. 
839;  Gates  v.  McLean,  70  Cal.  42,  11 
Pac.  492;  Carter  v.  Fox,  11  Cal.  App. 
67,  103  Pac.  910.  Conn.  —  McMahon  v. 
Plumb,  90  Conn.  281,  96  Atl.  958.  111. 
Harding  v.  Olson,  177  111.  298,  52  X. 
E.  482;     Baston  v.  Clifford,  68  111.  67, 
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possession  of  the  premises,  and  consequently  do  not  permit  the  vendee 
to  maintain  this  summary  remedy  against  his  vendor  on  his  refusal  to 
deliver  possession. ^^  Neither  can  he  maintain  an  action  for  use  and 
occupation  against  his  vendor  wrongfully  retaining  possession  of  the 
premises,"  unless  by  the  contract  he  is  constituted  the  tenant  of  the 
purchaser.^^  His  remedy  is  trespass,^^  or  ejectment  and  for  a  recovery 
of  the  mesne  profits.^" 

3.  On  Covenants.  —  Upon  breach  of  a  covenant  of  warranty  or  of  a 
covenant  against  incumbrances,  the  purchaser  has  a  choice  of  remedies. 
He  may  pay  the  purchase  price  and  bring  his  action  on  the  covenant,^^ 
or  he  may  reduce  the  vendor's  recovery  for  the  purchase  price  by  the 
amount  of  the  diminution  in  value  of  the  title  because  of  the  defect 
init.^-    A  covenant  for  further  assurance  may  be  specifically  enforced.^^ 

Under  certain  circumstances  the  purchaser  may  sue  for  a  rescission 
and  cancellation.^^ 

4.  Deficiency  in  Quantity.  —  Where  there  is  a  deficiency  in  quan- 


18  Am.  Eep.  547;  Willets  v.  Burgess, 
?4  111.  494;  Smith  v.  Lamb,  26  111.  396, 
79  Am.  Dec.  381;  Eames  v.  Germania 
Turn  Verein,  8  111.  App.  663,  673.  Ind. 
Baltimore  &  0.  S.  W.  R.  Co.  v.  Adams, 
27  Ind.  App.  185,  60  N.  E.  1004.  Minn. 
Larson  v.  O'Hara,  98  Minn.  71,  107  N. 
W.  821,  116  Am.  St.  Eep.  342.  Mo. 
Huggins  V.  Safford,  67  Mo.  App.  469. 
Neb.  —  Nolde  v.  Gray,  73  Neb.  373,  102 
N.  W.  759,  104  N.  W.  165.  N.  D. 
Kicks  V.  State  Bank,  12  N.  D.  576,  98 
N.  W.  408.  Ore.  — Wells,  Fargo  &  Co. 
V.  Page,  48  Ore.  74,  82  Pac.  856,  3  L.  R. 
A.  (N.  S.)  103;  Maffet  f.  Oregon  &  C. 
E.  Co.,  46  Ore.  443,  80  Pac.  489.  S.  C. 
Thompson  v.  McCord,  2  Bay  76.  S.  D. 
Stanley  v.  Pilker,  167  N.  W.  393.  Tex. 
J.  M.  Frost  &  Sons  v.  Cramer  (Tex.  Civ. 
App.),  199  S.  W.  838;  Whaley  v.  Mc- 
Donald (Tex.  Civ.  App.),  194  S.  W.  409. 
Vt.  — Stow  r.  Stevens,  7  A't.  27,  37,  29 
Am.  Dec.  139.  Va.  —  Riverside  Resi- 
dence Co.  V.  Husted,  109  Va.  688,  64 
S.  E.'  958.  Wis.  —  Mclndoe  v.  Morman, 
26  Wis.  5S8,  7  Am.  Eep.  96. 

[a]  Even  though  he  may  not  be  able 
to  perform,  a  purchaser  may  rescind  his 
contract  and  recover  back  purchase 
money  paid  in  advance  on  the  failure 
of  the  other  to  perform.  Grav  ;•.  Smith, 
83  Fed.  824,  28  C.  C.  A.  168;  Bigler  v. 
Morgan,  77  N.  Y.  312,  reviewi-ng  Mor- 
ange  v.  Morris,  32  How.  Pr.  (N.  Y  ) 
178. 

[b]  The  fact  that  the  contract  is 
under  seal  does  not  prevent  the  pur- 
chaser from  rescinding  and  suing  to  re- 
cover the  consideration  paid,  when  the 
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vendor  has  transferred  to  another. 
Whether  the  principle  should  be  ex- 
tended to  a  mere  failure  to  perform, 
mav  admit  of  doubt.  Stow  v.  Stevens, 
7  Vt.  27.  36,  29  Am.  Dec.  139. 

26.  Wood  V.  Dalton,  26  Mo.  581. 

27.  Boston  f.  Binnev,  11  Pick. 
(Mass.)  1,  22  Am.  Dec.  353;  Preston  v. 
Hawley.  139  N.  Y.  296,  34  N.  E.  906. 

28.  Boston  V.  Binney,  11  Pick. 
(Mass.)  1,  22  Am.  Dec.  353,  construing 
contract. 

[aj  There  is  no  inference  that  the 
retention  of  the  premises  is  pursuant 
to  an  agreement  of  the  parties.  Pres- 
ton V.  Hawley,  139  N.  Y.  296,  34  N.  E. 
906. 

29.  Preston  v.  Hawley,  139  N.  Y. 
296,  34  N.  E.  906.  See  the  title,  "Tres- 
pass." 

30.  Preston  v.  Hawlev,  139  N.  Y. 
296,  34  N.  E.  906.  See  the  titles, 
"Ejectment;"   "Mesne  Profits." 

31.  U.  S.  — Williams  v.  Neely,  134 
Fed.  1,  67  C.  C.  A.  171,  69  L.  E.  A.  232. 
Tenn.  —  Buchanan  v.  Alwell,  8  Humph. 
516.  Tex.  —  See  Eancho  Bonito  L.  &  L. 
S.  Co.  i:  North,  92  Tex.  72,  45  S.  W. 
994. 

And  see  infra,  this  section,  and  the 
title  "Covenant,  Action  of." 

32.  Williams  v.  Neely,  134  Fed.  1, 
67  C.  C.  A.  171,  69  L.  E.  A.  232;  Wilson 
V.  Cochran,  46  Pa.  229. 

33.  McClaugherty  v.  Croft,  43  W. 
Va.  270,  27  S.  E.  246. 

34.  See  supra,  II,  A,  1,  and  infra, 
this  section. 
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tity  of  land  sold  by  the  acre,'^  the  purchaser  may  bring  an  action  of 
trespass  on  the  case  for  damages  for  deceit,^''  or  an  action  of  assumpsit 
on  the  implied  contract,^'^  provided,  according  to  some  authorities,  that 
a  deed  has  not  been  executed  and  delivered,^^  though  according  to 
others  there  is  no  ground  for  saying  that  the  original  contract  is 
merged  by  the  deed  as  to  the  land  not  included  in  the  deed.^^  Instead 
of  proceeding  at  law,  the  purchaser  may  sue  in  equity  for  compensation 
for  deficiency  resulting  from  mistake/''  or  from  fraud  or  misrepresenta- 


35.  See  infra,  this  note. 

[a J  In  case  of  a  sale  in  gross,  the 
purchaser  cannot  recover  for  deficiency 
in  the  absence  of  fraud  or  mistake. 
Ga.  —  Montgomery  v.  Eobertson,  134 
Ga.  66,  67  S.  E.  431;  Kendall  f.  Wells, 
126  Ga.  343,  .55  S.  E.  41,  fraud  not  suf- 
ficiently alleged.  N.  C.  —  Smathers  v. 
Gilmer^  126  N.  C.  757,  36  S.  E.  153. 
Temi.  —  Rich  v.  Scales,  116  Tenn.  57, 
91  S.  W.  50.  Tex.  —  Eaton  v.  Tod  (Tex. 
Civ.  App.),  68  S.  W.  546. 

36.  Maxwell  v.  Wilson,  54  W.  Va. 
495,  46  S.  E.  349;  Burbridge  V.  Sadler, 
46  W.  Va.  39,  47,  32  S.  E.  1028.  See 
infra,  IT,  E. 

37.  Ark.  — Ft.  Smith  Lumber  Co.  v. 
Baker,  123  Ark.  275,  185  S.  W.  277. 
111. —  Dick  V.  Eddings,  42  111.  App.  488. 
Vt.  —  White  V.  Miller,  22  Vt.  380.  W. 
Va.  — Burbridge  V.  Sadler,  46  W.  Va. 
39,  32  S.  E.  1028. 

See  infra,  II,  D. 

[a]  The  law  implies  a  contract  to 
refund  the  excessive  payment  resulting 
from  the  mutual  mistake,  and  an  ac- 
tion may  be  based  on  an  implied  as- 
sumpsit. Nave  V.  Price,  108  Ky.  105, 
55  S.  W.  882. 

[b]  The  liability  is  based  on  the 
theory  of  fraud  and  deceit  in  misrep- 
resenting quantity.  Burbridge  v.  Sad- 
ler, 46  W.  Va.  39,  32  S.  E.  1028. 

[c]  A  purchaser  need  not  rescind 
or  offer  to  do  so  before  suing  to  re- 
cover for  money  had  and  received. 
White  V.  Miller,  ^22  Vt.  380. 

[d]  In  Louisiana,  the  action  by  a 
purchaser  suing  for  the  value  of  the 
difference  between  the  actual  area  and 
the  area  stated  in  the  deed  is  governed 
by  the  code  section  relating  to  the  ac- 
tion for  diminution  in  price  on  ac- 
count of  a  deficiency  in  quantity  (Rev. 
Civ.  Code  act  2498)  not  by  articles 
2506  and  2511  relating  to  restitution  of 
a  portion  of  the  price  on  eviction. 
Marinovieh's  Estate  v.  Jones,  141  La. 
397,  75  So.  93. 

38.  Howes  v.  Barker,  3  Johns,   (N. 


Y.)  506,  3  Am.  Dee.  526;  Smith  v.  Fly, 
24  Tex.  345,  76  Am.  Dec.  109.  But  see 
Burbridge  v.  Sadler,  46  W.  Va.  39,  32 
S.  E.  1028. 

[a]  The  party  must  resort  to  equity 
if  there  is  &  mistake  in  the  deed. 
Howes  V.  Barker,  3  Johns.  (N.  Y.)  506, 
510,   3   Am.   Dec.   526. 

[b]  When  a  deed  which  contains  no 
contract  as  to  quantity  has  been  exe- 
cuted, (1)  a  purchaser  seeking  damages 
for  deficiency  must  allege  that  the  deed 
was  fraudulently  obtained  or  that 
something  was  omitted  therefrom  by 
fraud,  accident  or  mistake.  Corrough 
V.  Hamill,  110  Mo.  App.  53,  84  S.  W. 
96.  (2)  And  a  recital  of  the  acreage 
in  the  deed  amounts  to  a  mere  repre- 
sentation or  opinion  of  the  grantor. 
Corrough  v.  Hamill,  110  Mo.  App.  53, 
84  S.   W.  96. 

39.  Equitable  Trust  Co.  v.  Milligan, 
31  Ind.  App.  20,  65  X.  E.  1044;  Lee  v. 
Dean,  3  Whart.  (Pa.)  316,  329. 

[a]  The  purchaser  may,  in  such 
case,  sue  for  breach  of  contract  or  he 
may  consider  the  agreement  annulled 
as  to  the  land  in  question  on  account 
of  the  defendant's  fraud,  and  sue  to 
recover  the  money  paid.  He  is  not  re- 
quired to  bring  an  action  on  the  case 
in  the  nature  of  deceit.  Lee  v.  Dean,  3 
Whart.   (Pa.)  316. 

40.  Ky.  —  Williams  v.  Burnett,  6 
Mon.  322.  Tenn.  —  Bradlev  v.  Dibbrell, 
3  Heisk.  522;  Frazier  v.  Tubb,  2  Heisk. 
662.  Tex.  —  Smith  v.  Fly,  24  Tex.  345, 
76  Am.  Dec.  109.  Va.  —  Hull  v.  Watts, 
95  Va.  10,  27  S.  E.  829;  Castleman  v. 
Veitch,  3  Rand.  (24  Va.)  598;  Bless- 
ing's Admrs.  v.  Beatty,  1  Rob.  (40  Va.) 
287. 

[a]  Courts  of  equity  have  jurisdic- 
tion to  render  decrees  for  the  value  of 
the  deficiency  in  the  quantity  of  land 
sold  by  the  acre.  The  basis  of  this  .jur- 
isdiction is  either  mutual  mistake,  or 
mistake  of  one  party  occasioned  by  the 
fraud  or  culpable  negligence  of  the 
other.    The  jurisdiction  being  element- 
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tion,"  or  he  may  sue  for  a  rescission  of  the  contract  of  sale.  And  in  a 
proper  case  he  may  obtain  a  decree  for  specific  performance  with  com- 
pensation for  deficiency."  It  has  been  held  he  cannot  sue  for  breach 
of  covenant  of  general  warranty."  „        ,         t<;   ^o, 

5  Defect  or  Failure  of  Title.  —  When  Contract  Is  Executory.  -If  the 
vendor's  title  is  defective  or  fails  and  he  is  unable  to  execute  a  con- 
veyance the  purchaser,  while  the  contract  is  still  executory,  may  sue 
for  damages  for  breach  of  contract,"  or  for  deceit,  if  there  is  fraud.* 
Or  he  may  rescind  the  contract  or  offer  to  do  so,*^  and  either  restore 
possession  of  the  land  or  offer  to  do  so  upon  repayment  to  him  of  the 
money  advanced,  less  the  value  of  its  use,**  and  sue  to  recover  the 
deposit  or  purchase  money  advanced,  and  the  value  of  his  improve- 
ments, less  the  value  of  the  use  of  the  premises,*^  or  he  may  sue  in 
equity  to  foreclose  his  lien  for  the  consideration  paid,=^°  or  he  may 
retain  that  part  of  the  land  to  which  the  title  is  good  and  have  a 
reduotion  of  the  price  pro  tanto,^'  or  he  may  sue  for  a  rescission  of 
the  contract.^-    But  he  cannot  sue  for  specific  performance  when  he 

Musselwhite  v.  Oleson,  60  Fla.  342,  53 
So.  944.  111.  —  Willets  i:  Burgess,  3t 
111.  494;  Des  Moines  &  N.  W.  Real  Es- 
tate &  L.  Co.  r.  Beale,  78  111.  App.  40. 
Mass.  —  Kares  v.  Covell,  180  Mass.  206, 
62  X.  E.  244,  91  Am.  St.  Rep.  271. 
Minn.  —  Johnson  v.  Herbst,  140  Minn. 
147,  167  N.  W.  356.  Neb.  —  Maxwell 
r.  Gregory,  53  Neb.  5,  73  N.  W.  220; 
Seaver  f.  Hall,  50  Neb.  878,  70  N.  W. 
373.  N.  J.  — Eisler  v.  Halperin,  89  N. 
J.  L.  278,  98  Atl.  245.  N.  Y.  — Ryder 
V.  Wall,  29  Misc.  377,  60  N.  Y.  Supp. 
535.  Tenn.  —  Gordon  v.  Weaver,  (Tenn. 
Ch.)  53  S.  W.  740.  Va.  —  Riverside 
Residence  Co.  v.  Husted,  109  Va.  688, 
64  S.  E.  958;  Newberry  v.  Ruffin,  102 
Va.  73,  45  S.  E.  733.  See  Abernathy  v. 
Phillips,  82  Va.  769,  1  S.  E.  113.  See 
infra,  II,  B. 

See  infra,  II,  H,  7. 

[a]  But  if  the  purchaser  at  the  time 
of  sale  knows  the  legal  title  is  in  an- 
other, and  if  the  contract  allows  th© 
purchaser  a  certain  time  to  examine 
title,  the  purchaser  cannot  rescind  and 
sue  for  a  return  of  the  purchase  money 
merely  because  the  vendor  does  not  ac- 
quire the  title  within  the  time  lim- 
ited. Anderson  v.  Strassburger,  92  Cal. 
38,  27  Pac.  1095. 

50.  Elterman  v.  Hyman,  192  N.  Y. 
113,  84  N.  E.  937,  127  Am.  St.  Rep.  862, 
15  Ann.  Cas.  819.    See  infra,  II,  C. 

51.  Florence  Oil  &  Ref.  Co.  f.  Mc- 
Candless,  26  Colo.  534,  58  Pac.  1084; 
Topp  V.  White,  12  Heisk.  (Tenn.)  165, 
181. 

52.  Miss.  —  Moss     v.     Davidson,     1 


ary,  it  is  immaterial  that  the  complain- 
ant has  a  complete  and  adequate  rem- 
edy at  law.  Hull  v.  Watts,  95  Va.  10, 
27  S.  E.  829. 

41.  Miller  v.  Bentley,  5  Sneed 
(Tenn.)  671;  Meek  v.  Bearden,  5  Yerg. 
(Tenn.)  467,  limiting  Bond  V.  Jackson, 
3  Hayw.   (Tenu.)    189. 

42.  Newton  v.  ToUes,  66  N.  H.  136, 
19  Atl.  1092,  49  Am.  St.  Rep.  593,  9  L. 
R.  A.  50;  Meek  v.  Beardon,  5  Yerg. 
(Tenn.)   467. 

43.  See  the  title,  "Specific  Per- 
formance. ' ' 

44.  Maxwell  v.  Wilson,  54  W.  Va. 
495,  46  S.  E.  349;  Burbridge  v.  Sadler, 
46  W.  Va.  39,  32  S.  E.  1028. 

[a J  The  Covenant  of  General  War- 
ranty Guarantees  Title,  Not  Quantity. 
Burbridge  V.  Sadler,  46  W.  Va.  39,  32 
S.  E.  1028. 

45.  Neb.  —  Seaver  V.  Hall,  50  Neb. 
878,  70  N.  W.  373.  S.  D.  —  Speer  V. 
Phillips,  24  S.  D.  257,  123  N.  W.  722; 
Leisch  v.  Baer,  24  S.  D.  184,  123  N.  W. 
719.  Wash.  — Boger  v.  Bell,  84  Wash. 
131,   146  Pac.   179. 

See  infra.,  II,  D. 

46.  Haddock  v.  Taylor,  74  Tex.  216, 
11  S.    W.  1093.    See  infra,  II,  A,  6. 

47.  Florence  Oil  &  Ref.  Co.  v.  Mc- 
Candless,  26  Colo.  534,  58  Pac.  1084. 

48.  See  infra,  II,  B,  2,  c. 

49.  Cal.  —  Muller  v.  Palmer,  144 
Cal.  305,  77  Pac.  954;  Burks  v.  Davies, 
85  Cal.  110,  24  Pac.  613,  20  Am.  St. 
Rep.  213;  Gates  v.  McLean,  70  Cal.  42, 
11  Pac.  489;  McDermott  v.  Catfield,  18 
Cal.     App.     499,    123     Pac.     539.     Fla. 
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knows  before  suit  brought  that  the  vendor  has  no  title  or  interest  in 
the  land.^^ 

If  the  contract  is  executed  and  the  purchaser  is  in  possession  under 
covenants,  he  cannot  rescind  the  contract  and  recover  what  he  has  paid 
on  the  ground  of  defects  in  or  want  of  title.^*  Nor  can  he  sue  for  a 
rescission,^^  except  when  the  vendor  is  guilty  of  fraud,^*'  or  is  insolv- 
ent f'  he  is  confined  to  his  remedy  on  the  covenants.^*  If  there  are  no 
covenants  in  the  deed  the  purchaser  has  no  remedy,  either  at  law  in 
equity,  for  failure  of  title,  in  the  absence  of  fraud  or  mistake.^^ 

6.  Fraud  and  Misrepresentation.  —  "Wlien  the  vendor  has  been 
guilty  of  fraud,  the  purchaser  may  either  affirm  or  rescind  or  disaffirm 
the  contract,  while  it  is  executory.^*^  Upon  affirmance  he  may  bring  an 
action  at  law  for  damages.^^    Upon  disaffirmance,  he  may  restore  or 


Smed.  &  M.  112.  Tenn.  —  Buchanan  f. 
Alwel],  8  Humph.  516.  Va.  —  New- 
berrv  v.  Ruffin,  102  Va.  73,  78,  45  S. 
E.  733. 

See  infra,  II,  H. 

53.  Speer  v.  Phillips,  24  S.  D.  257, 
123  N".  W.  722;  Leisch  r.  Baer,  24  S.  D. 
184,  123  N.  W.  719;  Mor^n  v.  Bell,  3 
Wash.  554,  28  Pac.  925,  16  L.  R.  A.  614. 
And  see  the  title,  "Specific  Perform- 
ance." 

54.  Fla.  —  Musselwhite  v.  Oleson, 
60  Fla.  342,  53  So.  944.  Ga.  —  Mathis 
V.  Crowley,  146  Ga.  749,  92  S.  E.  213. 
Minn.  —  Brown  v.  Manning,  3  Minn. 
35,  74  Am.  Dec.  736.  N.  Y.  —  Tall- 
madge  v.  Wallis,  25  Wend.  107. 

55.  Lainer  v.  Hill,  25  Ala.  554;  Mc- 
Whirter  v.  Swafifer,  6  Baxt.  (Tenn.) 
342;  Buchanan  f.  Alwell,  8  Humph. 
(Tenn.)   516. 

56.  Ala.  —  Lanier  r.  Hill,  25  Ala. 
554.  Ark.  —  Peay  v.  Wright,  22  Ark. 
19S.  Minn.  —  Brown  v.  Manning,  3 
Minn.  35,  74  Am.  Dec.  736.  Tenn. 
Kansas  Citv  Land  Co.  f.  Hill,  87  Tenn. 
589,  11  S.  W.  797,  5  L.  R.  A.  45;  Laird 
V.  Abernathy,  10  Heisk.  626. 

[a]  Subsequent  Acquisition  of  Title. 
If  the  vendor  sells  when  he  has  no 
title  legal  or  equitable,  concealing  the 
fact,  the  purchaser  may  sue  for  a  re- 
scission, although  the  vendor  has  in 
the  meantime  bought  the  title  and  of- 
fers to  convey.  Topp  v.  White,  12 
Heisk.    (Tenn.)'  165,  179. 

57.  Kansas  City  Land  Co.  f.  Hill, 
87  Tenn.  589,  11  S.  W.  797,  5  L.  R.  A. 
45;  Laird  V.  Abernathy,  10  Heisk. 
(Tenn.)  626. 

58.  TJ.  S.  —  Wanzer  f.  Truly,  17 
How.  584,  15  L.  ed.  216.  Ark.  —  Peay 
V.   Wright,   22   Ark.    198.    Ind.  —  Small 


V.  Reeves,  14  Ind.  163.  Minn.  —  Brown 
V.  Manning,  3  Minn.  35,  74  Am.  Dec. 
736.  Tex.  —  Demaret  f.  Bennett,  29 
Tex.  262.  Wis. — See  Melndoe  v.  Mor- 
man,  26  Wis.  588,  7  Am.  Rep.  96. 

See  supra,  I,  A,  3  and  the  title 
"Covenant,  Action  of." 

[a]  When  the  vendor  has  not  title, 
the  purchaser  may  sue  for  breach  of 
covenant  of  seizin.  McWhirter  v. 
Swaffer,  6  Baxt.   (Tenn.)    342. 

59.  Ind.  —  Small  v.  Reeves,  14  Ind. 
163.  Mass.  —  Watkins  V.  Otis,  2  Pick. 
88.  Mich.  —  Thorkildsen  f.  Carpenter, 
120  Mich.  419,  79  N.  W.  636.  Neb. 
Baker  v.  Savidge,  53  Neb.  146,  73  N. 
W.  543.  N.  Y.  —  Thorp  v.  Keokuk  Coal 
Co.,  48  N.  Y.  253,  purchaser  under  quit 
claim  deed.  N.  C.  —  Pritchard  v.  Pas- 
quotank &  X.  R.  Steamboat  Co.,  169  N. 
C.  457,  86  S.  E.  171,  L.  R.  A.  1916A, 
961.  Va.  —  Newberrv  v.  Ruffin,  102  Va. 
73,  78,  45  S.  E.  733.  Wis.  — Drott  V. 
Stevens,  163  Wis.  571,  158  N.   W.  329. 

60.  Ala.  —  Foster  v.  Gressett's 
Heirs,  29  Ala.  393.  Cal.  —  Groppen- 
giesser  v.  Lake,  103  Cal.  37,  36  Pac. 
1036;  Hill  r.  Wilson,  88  Cal.  92,  25  Pac. 
1105.  la.  —  Shuttlefield  v.  Neil,  lb3 
Iowa  470,  145  X.  W.  1.  Minn. —  Bal- 
lard V.  Lvons,  114  Minn.  264,  131  N.  W. 
320,  38  L.  R.  A.   (X.  S.)   301. 

61.  TJ.  S.  —  Andrus  r.  St.  Louis 
Smelt.  &  Ref.  Co.,  130  U.  S.  643,  9  Sup. 

I  Ct.  645,  32  L.  ed.  1054.  Ala.  — Max- 
well V.  Sherman,  172  Ala.  626,  55  So. 
520;    Williams   v.    Xeal,    152    Ala.   435, 

U4  So.   551;   Bell  V.  Thompson,  34  Ala. 

;  633.  Cal.  —  Morris  v.  Courtney,  120 
Cal.  63,  52  Pac.  129;  Buena  Vista  F. 
&  V.   Co.   r.  Tuohy,   107  Cal.  243,  2.54, 

'  40  Pac.  386.  Ga.  —  See  Couch  v.  Crane, 
142   Ga.  22,  82   S.  E.  459.    lU.  — Clark 
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offer  to  return  what  he  has  received  under  the  contract,  and  may  sue 
at  law  to  recover  the  purchase  money  paid,"-  or  maintain  an  action  in 
equity  for  a  rescission  of  the  contract,  and  in  that  action  have  full 
relief  and  a  return  of  the  consideration  paid.^^  If  a  part  of  the  con- 
sideration money  is  personal  property,  the  purchaser  may  maintain 
trover  for  it,"*  or  he  may  waive  the  tort  and  maintain  an  action  on  the 
common  counts  for  its  value."^  In  addition  to  these  remedies,  he  may 
set  up  the  fraud  by  way  of  defense  and  recover  the  damages  sustained 
by  way  of  counterclaim  and  recoupment.""  But  it  has  been  held  that 
a  bill  in  equity  to  abate  the  purchase  price  of  land  on  account  of  fraud 
or  misrepresentation  of  a  vendor  as  to  quantity  or  quality  of  the  land 
cannot  be  maintained,  as  there  is  an  adequate  remedy  at  law  by  set-off 


V.  Jankowski,  255  111.  129,  99  N.  E.  338. 
la.  —  Flvnn  f.  Fineh,  137  Iowa  378, 
114  N.  W.  1058;  Harrison  v.  Palo  Alto 
County,  104  Iowa  383,  73  N.  W.  872. 
Mass.  — Powers  v.  Fowler,  157  Mass. 
318,  32  N.  E.  166.  N.  Y.  — Vail  v.  Rey- 
nolds, 118  N.  Y.  297,  23  N.  E.  301; 
Beardsley  v.  Duntley,  69  N,  Y.  577; 
Pierce  v.  Hellenic  American  Realty 
Co.,  76  Misc.  473,  135  N.  Y.  Supp.  605. 
Ohio.—  Gleason  v.  Bell,  91  Ohio  St.  268, 
110  N.  E.  513.  Ore.  — T.  B.  Potter 
Realty  Co.  v.  Breitling,  79  Ore.  293, 
155  Pac.  179.  Tex. —  Haddock  v.  Tay- 
lor, 74  Tex.  216,  11  S.  W.  1093;  Day  v. 
Steverson  (Tex.  Civ.  App.),  145  S.  W. 
1062;  Fordtran  v.  Cunningham  (Tex. 
Civ.  App.),  141  S.  W.  562.  Va.  —  Wat- 
kins  V.  West  Wytheville  L  &  Imp.  Co., 
92  Va.  1,  22  S.  E.  554.  Wis. —  Baker 
V.  Becker,  153  Wis.  369,  141  N.  W.  304. 
See  infra,  II,  E. 

62.  Cal. —  Crane  v.  Ferrier-Broek 
Dev.  Co.,  164  Cal.  676,  130  Pac.  429; 
Muller  r.  Palmer,  144  Cal.  305,  77  Pac. 
954;  Morris  r.  Courtney,  120  Cal.  63, 
52  Pac.  129;  Easton  v.  Montgomery,  90 
Cal.  307,  27  Pac  280,  25  Am.  St.  Rep. 
123.  Hi,  — Baston  v.  Clifford,  68  111. 
67,  18  Am.  Dec.  547;  Wheeler  v.  Math- 
er, 56  111.  241,  8  Am.  Rep.  683.  la. 
Ellison  r.  Stockton,  170  N.  W.  435. 
Minn.  —  Brown  v.  Manning,  3  Minn. 
35,  74  Am.  Dec.  736.  N.  Y.  — Vail  v. 
Reynolds,  118  N.  Y.  297,  302,  23  N.  E. 
301;  Camp  v.  Pulver,  5  Barb.  91.  Okla. 
Burke  v.  Smith,  57  Okla.  196,  157  Pac. 
51.  Tex.  —  Fordtran  v.  Cunningham 
(Tex.  Civ.  App.),  141  S.  W.  562.  Wis. 
Baker  v.  Becker,  153  Wis.  369,  141  N. 
W.  304;  McKinnon  v.  Vollmar,  75  Wis. 
82,  43  N.  W.  800,  17  Am.  St.  Rep.  178, 
6  L.  R.  A.  121. 

See  infra,  IT,  B. 
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fa]  Even  Though  the  Misrepresen- 
tations Were  Innocently  Made.  —  Mc- 
Kinnon v.  Vollmar,  75  Wis.  82,  43  N. 
\V.  800,  17  Am.  St.  Rep.  178,  6  L.  R.  A. 
121. 

63.  Ala.  —  Orendorff  v.  Tallman,  90 
Ala.  441,  7  So.  821;  New  Orleans  &  A. 
C.  &  M.  Co.  V.  Musgrove,  90  Ala.  428, 
7  So.  747;  Elliott  v.  Boaz,  9  Ala.  772. 
lU.  —  Whitlock  V.  Denlinger,  59  HI.  96. 
la.  —  Selby    v.    Matson,    137    Iowa    97, 

114  N.  W.  609,  14  L.  R.  A.  (N.  S.)  1210. 
Mass.— Perley  r.  Balch,  23  Pick.  283, 
34  Am.  Dec.  56.  Minn.  —  Ballard  v. 
Lyons,  114  Minn.  264,  131  N.  W.  320, 
38  L.  R.  A.  (N.  S.)  301,  note.  Miss. 
Moss  V.  Davidson,  1  Smed.  &  M.  112. 
Neb.  —  Hoock  v.  Bowman,  42  Neb.  80, 
60  N.  W.  389,  47  Am.  St.  Rep.  691. 
N.  Y.  —  Davis  v.  Rosenzweig  Realty 
O.  Co.,  192  N.  Y.  128,  84  N.  E.  943,  127 
Am.  St.  Rep.  890,  20  L.  R.  A.  (N.  S) 
175;  Vail  V.  Reynolds,  118  N.  Y.  297, 
302,    23   N.   E.   301;    Becker   V.    Church, 

115  N.  Y,  562,  22  N.  E.  748.  Okla. 
Burke  t:.  Smith,  57  Okla.  196,  157  Pac. 
51.  Va.  —  Watkins  v.  West  Wytheville 
L.  &  Imp.  Co.,  92  Va.  1,  22  S.  E.  554. 
Wis.  —  Hansen  v.  Allen,  117  Wis.  67, 
93  N.  W.  1135. 

See  infra,  II,  H. 

[a]  Whether  the  representation  was 
made  without  knowledge  of  its  falsity 

is  immaterial.  Orendorff  v.  Tallman,  90 
Ala.  441,   7  So.  821. 

64.  Camp  v.  Pulver,  5  Barb.  (N.  Y.) 
91. 

65.  Camp  v.  Pulver,  5  Barb.  (N.  Y.) 
91. 

66.  See  10  Standard  Proc.  39,  and 
generally  the  title  "Set-Off,  Counter- 
claim and  Recoupment." 
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in  an  action  for  the  purchase  price  or  by  independent  suit  against  the 

vpTi c\ or  ^ 

If  tlie  contract  has  been  executed  by  the  delivery  of  a  deed,  the  pur- 
chaser may  affirm  the  contract  and  sue  on  the  covenant  for  damages^« 
or  since  the  fraud  is  not  merged  or  extinguished  by  the  covenant  he 
may  brin^^  an  action  on  the  case  for  deceit,"  or,  it  has  been  held,  sue 
for  "the  consideration  paid."  He  may  also  sue  in  equity  for  a  rescis- 
sion." .  ,  ,  1  4. 

7.  Mistake.  —  ]\Iistake  of  the  parties  entitles  the  purchaser  to 
equitable  relief  by  way  of  rescission"  or  reformation,^*  and  specific 
performance  as  reformed."  The  vendee  may  go  into  a  court  of  equity 
on  the  ground  of  mutual  mistake  and  recover  compensation  for  land 
lost,'^^  notwithstanding  he  has  the  right  to  proceed  at  law  upon  his 
covenants  for  title."  Instead  of  proceeding  in  equity,  he  may  rescind, 
if  the  contract  is  executory,  and  sue  at  law  for  the  purchase  money 
paid.^8    A  slight  deficiency  discovered  after  the  execution  of  the  deed 

in    the    other    instance."     Loudon    v. 
Carroll,  130  Mich.  79,  80,  89  N.  W.  578. 

72.  Bryant's  Exr.  v.  Boothe,  30  Ala. 
311,  68  Am.  Dec.  117;  Shopbell  fO. 
Boyd,  9  Cal.  App.  136,  98  Pac.  69.  See 
infra,  II,  H. 

73.  Ala.  —  Homer  v.  Purser,  20  Ala. 
573.  Cal.  —  Goodrich  f.  Lathrop,  94 
Cal.  56,  29  Pac.  329,  28  Am.  St.  Rep. 
91.  la.  —  Shuttlefield  v.  Neil,  163  Iowa 
470,  145  N.  W.  1. 

See  infra,  II,  H  and  the  title  "Re- 
scission and  Cancellation." 

74.  la.  —  Flynn  v.  Finch,  137  Iowa 
378,  114  N.  W.  1058.  N.  Y.  — Howes 
V.  Barker,  3  Johns.  506,  3  Am.  Dec.  526. 
Tex.  — Smith  v.  Fly,  24  Tex.  345,  76 
Am.  Dec.  109. 

See  the  title,  "Reformation." 

75.  See  Eogers  v.  Pattie,  96  Va.  498, 
31  S.  E.  897,  and  the  title,  "Specific 
Performance. ' ' 

76.  Rogers  v.  Pattie,  96  Va.  498,  31 
S.  E.  897;  Boschen  v.  Jurgens'  Exr.,  92 
Va.  756,  24  S.  E.  390. 

Compensation  for  deficiency,  see 
supra,  II,  A,  4. 

77.  Eogers  V.  Pattie,  96  Va.  498,  31 
S.  E.  897;  Boschen  v.  Jurgens'  Exr.,  92 
Va.   756,  24  S.  E.  390. 

[a J  Equity  has  exclusire  jurisdic- 
tion to  compel  such  repayment  if  the 
contract  provides  that  any  repayment 
of  money  should  be  made  out  of  the 
proceeds  of  the  sale.  Smith  v.  Bond, 
25  W.  Va.  387. 

78.  Goodrich  V.  Lathrop,  94  Cal.  56, 
29  Pac.  329,  28  Am.  St.  Rep.  91.  See 
infra,  II,  B. 


67.  Williams  v.  Neal,  152  Ala.  435, 
44  So.  551.  See  also  Bell  v.  Thompson, 
34  Ala.  633. 

Compare  supra^  II,  A,  4,  as  to  suit  in 
equity  for  compensation  for  deficiency. 

68.  Shopbell  v.  Boyd,  9  Cal.  App. 
136,  98  Pac.  69. 

69.  Ward  v.  Wiman,  17  Wend.  (N. 
Y.)   193. 

70.  Ala.  —  Bryant's  Exr.  v.  Boothe, 
30  Ala.  311,  68  Am.  Dec.  117.  Fla. 
Grady  r.  Jeffares,  25  Fla.  743,  749,  6 
So.  828.  Mo.  —  Judd  v.  Walker,  215 
Mo.  312,  114  S.  W.  979.  N.  Y.— Ward 
r.  Wiman,  17  Wend.  193. 

See  infra,  II,  E. 

[a]  It  is  immaterial  whether  any  or 
what  covenants  (1)  are  in  the  deed. 
Ward  r.  Wiman,  17  Wend.  (N.  Y.)  193. 
(2)  And  the  purchaser  may  maintain 
an  action  for  damages  even  when  he 
takes  a  quitclaim  or  other  deed  with- 
out covenants.  Haight  v.  Hayt,  19  N. 
Y.  464;  Tvner  v.  Cotter,  67  Wis.  482, 
30  N.  W.  782. 

71.  Loudon  v.  Carroll,  130  Mich,  79, 
89  N.   W.  578. 

[a]  "There  is  a  plain  distinction 
between  a  case  where  a  grantor  seeks 
to  rescind  a  contract  which  he  has  ex- 
ecuted by  giving  a  deed  when  the 
grantee  refuses  to  reconvey,  and  one 
where  the  grantee  wishes  to  rescind 
and  tenders  a  reconveyance  to  that  end. 
In  the  former  case  the  intervention  of 
a  court  of  equity  may  be  necessary,  be- 
cause a  court  of  law  cannot  afford  ade- 
quate relief;  but  such  is  not  the  case 
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does  not  authorize  a  vacation  or  rescission  of  the  contract,"  and  an 
action  at  law  for  the  purchase  money  paid.«°  Furthermore  the  matter 
of  mistake  may  be  set  up  by  way  of  defense  to  an  action  by  the 
vendor.^^ 

8.  Invalidity  or  Nonenforceability  of  Contract.  —  If  the  contract 
of  sale  is  void  because  of  incapacity  or  want  of  power  of  either  party 
to  make  it,®^  or  where  the  contract  is  not  to  be  consummated  except 
upon  performance  of  certain  conditions  which  are  not  performed,*' 
the  purchaser  may  sue  for  a  recovery  of  the  consideration  paid  there- 
under. But  the  mere  fact  that  the  contract  is  in  parol  does  not 
authorize  a  suit  to  recover  the  money  paid,  when  the  vendor  is  in  no 
way  in  fault,  and  is  willing  to  perform.^* 

9.  Upon  Rescission  of  Contract.  —  Upon  a  rescission  of  the  contract 
by  the  mutual  consent  of  the  parties,*"*  by  acts  of  the  parties,"'  the 


79.  Moredoek  v.  Rawling3,  3  Mon. 
(Ky.)   73. 

80.  Howes  V.  Barker,  3  Johns.  (N. 
Y.)  506,  3  Am.  Dec.  526;  Smith  v.  Fly, 
24  Tex.  345,  76  Am.  Dec.  109. 

81.  McDonald  v.  Benge,  138  Iowa 
591,  116  N.  W.  602. 

82.  Sellers  f.  Bell,  10  Kan.  App.  581, 
63  Pac.  457. 

83.  See  infra,  this  note. 

[a]  Where  vendor  agrees  to  furnish 
a  title  satisfactory  to  the  purchaser  or 
his  attorney.  Allen  v.  Pockowitz,  103 
Cal.  85,  36"'Pae.  1039,  42  Am.  St.  Rep. 
99. 

[b]  Where  Abstract  Showing  Good 
Title  Was  To  Be  Furnished.  —  Boas  v. 
Farrington,  85  Cal.  535,  24  Pac.  787. 

84.  Cal.  — Laffey  v.  Kaufman,  134 
Cal.  391,  66  Pac.  471,  86  Am.  St.  Rep. 
283.  la.  —  Frey  v.  Stangl,  148  Iowa 
522,  125  N.  W.  868.  Mass.  —  Coughlin 
t\  Knowles,  7  Mete.  57,  39  Am.  Dec. 
759.  N.  H.  — Lane  v.  Shackford,  5  N. 
H.  130.  N.  Y.  — Abbott  f.  Draper,  4 
Denio  51.  Tex.  —  Cammack  v.  Prather 
(Tex.    Civ.    App.),   74   S.    W.   354.    Vt. 

,Shaw  V.  Shaw,  6  Vt.  69. 

85.  Cal.  —  Gwin  v.  Calegaris,  139 
Cal.  384,  73  Pac.  851;  Merrill  v.  Mer- 
rill, 103  Cal.  287,  35  Pac.  768,  37  Pac. 
392;  Shively  v.  Semi-Tropic  Land  & 
Water  Co.,  99  Cal.  259,  33  Pac.  848; 
Phelps  V.  Brown,  95  Cal.  572,  30  Pac. 
774;  Burmester  v.  Horn,  35  Cal.  App. 
549,  170  Pac.  674.  See  also  Drew  v.  Ped- 
lar, 87  Cal.  443,  25  Pac.  749,  22  Am.  St, 
Rep.  257,  whose  broad  language  was  lim- 
ited by  Bradford  v.  Parkhurst,  96  Cal. 
102,  30  Pac.  1106.  31  Am.  St.  Rep.  189, 
and  other  oasos.  Conn.— Pierce  v.  Staub, 
78  Conn.  459,  62  Atl.  760,  11,2  Am.  St. 
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Rep.  163,  3  L.  R.  A.  (N.  S.)  785.  lU. 
Baston  t;.  Clifford,  68  111.  67,  18  Am.  St. 
Rep.  547;  Wheeler  v.  Mather,  56  111. 
241,  8  Am.  Rep.  683.  Ind.  —  Gwynne  v. 
Ramsey,  92  Ind.  414.  Mo.  —  Conley  v. 
Doyle,  50  Mo.  234.  Okla.  — Hurley  v. 
Anicker,  51  Okla.  97,  151  Pac.  593,  L. 
R.  A.  1918B,  538.  Ore.  — Woodard  v. 
Willamette  Valley  I.  L.  Co.,  89  Ore.  TO, 
173  Pac.  262;  Maffet  v.  Oregon  &  C.  R. 
Co.,  46  Ore.  443,  80  Pac.  489.  Va. 
Buena  Vista  Co.  v.  McCandlish,  92  Va. 
297,  23  S.  E.  781;  Johnson's  Exi.  v. 
Jennings'  Admr.,  10  Gratt.  (51  Va.)  1, 
4,  60  Am.  Dec.  323.  W.  Va.  —  Arbogast 
V.  Mylius,  55  W.  Va.  101,  46  S.  E.  809. 

[a]  Even  though  the  purchaser  is 
in  default,  he  may  sue.  Gwin  v.  Cale- 
garis, 139  Cal.  384,  73  Pac.  851. 

86.  Gwynne  v.  Ramsey,  92  Ind.  414. 
See  infra,  this  section. 

[a]  If  the  vendor  rescinds  the  con- 
tract o'f  sale  by  selling  the  property  to 
another  or  otherwise,  the  purchaser 
may  sue  to  recover  the  purchase  money 
paid.  Smith  v.  Treat,  234  111.  552,  85 
N.  E.  289.  But  see  Brimmer  v.  Salis- 
bury, 167  Cal.  522,  140  Pac.  30;  Gar- 
berino  v.  Roberts,  109  Cal.  125,  41  Pac. 
857;  Shively  v.  Semi-Tropic  Land  & 
Water  Co.,  99  Cal.  259,  33  Pac.  848; 
Joyce  V.  Shafer,  97  Cal.  335,  32  Pac. 
320,  holding  that  a  conveyance  by  the 
vendor  to  a  third  party  — ore  the  time 
for  performance  is  not  such  a  rescission 
as  entitles  the  purchaser  to  treat  the 
contract  as  rescinded  and  sue  for  the 
purchase  money  paid  before  the  time 
of  performance  arrives,  in  the  absence 
of  a  showing-  that  the  conveyance  was 
not  made  subject  to  the  rierhts  of  the 
vendee.    He  must  wait  until  the  time 
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purchaser  may  sue  to  recover  purchase  money  paid,  less  the  actual 
damage  occasioned  by  the  vendor's  breaeh,^'^  unless  the  parties  have 
provided  otherwise  in  their  contract.^^  Accordingly  he  may  sue  for 
the  purchase  money  paid  when  the  vendor  fails  or  refuses  to  convey,^^ 
or  when  there  is  a  defect  in  or  failure  of  the  vendor's  title,*"  or  when 
there  is  fraud,  misrepresentation  or  mistake,^^  and  the  purchaser  not 
in  default  elects  to  rescind,  when  the  purchaser  rescinds  under  a 
power  given  by  the  contract,^^  when  the  vendor  rescinds  the  contract 
because  of  the  default  of  the  purchaser,^^  qj.  ^.jjen  both  parties  are  in 
default  and  are  not  ready  to  complete  it  at  the  stipulated  time.^*  But 
he  cannot  sue  for  the  purchase  money  paid  if  the  vendor  has  not 
abandoned  the  contract  but  is  standing  upon  it,'=  as  when  time  is  of 
the  essence  of  the  contract,  and  the  vendor  not  in  default  declares  a 
forfeiture  of  the  vendee's  rights  because  of  his  default  in  payments, 
by  virtue  of  the  right  contained  in  a  proviso  that  the  vendor  might 
declare  it  void  for  default  of  the  vendee  in  making  his  payments." 
However,  in  certain  cases,  after  a  showing  of  fraud,  mistake,  surprise 
or  other  ground  of  purely  equitable  cognizance,  excusing  a  breach  of 
the  purchaser's  covenant  to  pay  on  a  day  certain,  equity  will  relieve 
him  from  the  effect  of  the  breach." 

But  tlie  purchaser  should  not  sue  for  damages  for  violation  of  the  contract, 


for  performance  and  then  tender  the 
balance  of  the  purchase  money  and  de- 
mand a  deed. 

87.  Phelps  f.  Brown,  95  Cal.  572,  30 
Pac.  774.    Compare  supra,  II,  A,  5. 

As  to  pleading  recoupment,  see  infra^ 

n,  B,  6,  b,  (II). 

88.  Norris  r.  Letchworth,  167  Mo. 
App.  553,  152  S.  W.  421. 

89.  See  supra,  II,  A,  2. 

90.  See  supra,  II,  A,  5. 

91.  See  supra,  II,  A,  6,  and  7. 

92.  Baston  v.  Clifford,  68  111.  67,  18 
Am.  Rep.  547;  Buena  Vista  Co.  v.  Mc- 
Candlish,  92  Va.  297,  23  S.  E.  781;  John- 
son's Exx.  V.  Jennings'  Admr.,  10 
Gratt.  (51  Va.)  1,  4,  60  Am.  Dec.  323. 

93.  tr.  S.  —  Michigan  Tacht  &  Pow- 
er Co.  V.  Busch,  143  Fed.  929,  75  C.  C. 
A.  109;  McDonough  v.  Evans  Marble 
Co.,  112  Fed.  634,  50  C.  C.  A.  403.  IlL 
Elder  f.  Chapman,  176  111.  142,  52  N. 
E.  10.  la.  —  Notson  V.  Barrett,  1  G.  Gr. 
302.  Ky.  —  Taylor's  Admr.  r.  Bryan,  3 
Kv.  L.  Eep.  758.  Mich.  —  Robinson  f. 
Batzer,  195  Mich.  235,  161  N.  W.  879. 
Mo.  —  Norrig  v.  Letchworth,  167  Mo. 
App.  553,  152  S.  W.  421.  Neb.  —  Maloy 
V.  Muir,  62  Neb.  80,  86  N.  W.  916; 
Lowry  v.  Robinson,  3  Neb.  Unof.  145, 
91  N.  W.  174. 


94.  Cleary  v.  Folger,  84  Cal.  316,  24 
Pac.  280,  18  Am.  St.  Rep.  187;  Baston 
V.  Clifford,  68  111.  67,  18  Am.  Rep.  547. 

[a]  Both  Parties  Being  in  Default, 
Either  Can  Treat  the  Contract  as  Re- 
scinded.—  Cleary  v.  Folger,  84  Cal.  316, 

24  Pac.  280,  IS  Am.  St.  Rep.  187. 

95.  Bradford  v.  Parkhurst,  96  Cal. 
102,  30  Pac.  1106,  31  Am.  St.  Eep.  189, 
limiting  Drew  v.  Pedlar,   87   Cal.   443, 

25  Pac.  749,  22  Am.  St.  Rep.  257. 

96.  U.  S.  —  Hansbrough  v.  Peck,  5 
Wall.  497,  18  L.  ed.  520.  Cal.  — Ours- 
ler  V.  Thacher,  152  Cal.  739,  93  Pac. 
1007;  Glock  v.  Howard  &  Wilson  Col- 
ony Co.,  123  Cal.  1,  14,  55  Pac.  713,  69 
Am.  St.  Rep.  17,  43  L.  R.  A.  199;  Car- 
ter t.  Fox,  11  Cal.  App.  67,  103  Pac. 
910.  IlL  — Wheeler  f.  Mather,  56  111. 
241,  25i,  8  Am.  Rep.  683.  Mont.  —  Sub- 
urban Homes  Co.  v.  North,  50  Mont. 
108,  145  Pac.  2,  Ann.  Cas.  1917C,  81. 
N.  Y.  — Battle  v.  Rochester  City  Bank, 
3  N.  Y.  88,  affirming  -5  Barb.  414; 
Ketchum  v.  Evertson,  13  Johns.  359,  7 
Am.  Dec.  384. 

97.  Cal.  — Glock  v.  Howard  &  Wil- 
son Colony  Co.,  123  Cal.  1,  10,  55  Pac. 
713,  69  Am.  St.  Rep.  17,  43  L.  R.  A. 
199.  lU.  —  Wheeler  v.  Mather,  56  111. 
241,  8  Am.  Rep.  683.  Eng.  —  Lloyd  v. 
Collett,  4  Bro.  C  C  469,  29  Eng.  Re- 
print 992. 
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upon  a  rescission  of  the  contract  by  mutual  consent  or  acts  of  the 

parties.®^ 

10.  Action  for  Recovery  for  Improvements  Made.^^  —  In  addition  to 
a  recovery  of  the  value  of  improvements  by  way  of  incidental  relief 
in  other  actions/  a  purchaser  may,  in  some  states,  institute  an  inde- 
pendent affirmative  suit  in  equity  to  recover  their  value.^  But  inde- 
pendent of  statute,^  and  in  the  absence  of  an  express  promise  to  pay  for 
the  improvements,*  he  cannot  maintain  an  action  at  law  to  recover  the 
value  of  improvements  made  under  a  contract  in  violation  of  the 
statute  of  frauds.^ 


98.  Conley  v.  Doyle,  50  Mo.  234. 

99.  See  generally  18  Standard  Proc. 
681. 

1.  See  infra,  this  note. 

[a]  In  an  action  to  recover  tlie  pur- 
chase money  paid,  the  purchaser  may 
recover  the  value  of  permanent  im- 
provements made  hy  him.  White  v. 
Harvey,  175  Iowa  213,  157  N.  W.  152. 
See  nupra,  II,  A,  5. 

Recovery  by  a  counterclaim  or  set 
off  in  certain  actions  against  the  pur- 
chaser. See  18  Standard  Proc.  681,  et 
seq. 

[b]  In  an  action  for  specific  per- 
formance,  the  court,  in  denying  relief 
because  the  contract  was  in  parol  and 
because  there  was  not  the  requisite 
part  performance,  may  refer  the  case 
to  a  master  to  report  as  to  the  addi- 
tional value  conferred  upon  the  land 
by  the  plaintiff's  improvements,  and 
to  state  an  account  charging  the  plain- 
tiff with  a  fair  rent  and  crediting  him 
with  the  value  of  the  improvements. 
Albea  r.  Griffin,  22  N.  C.  9. 

2.  U.  S.  — Bright  v.  Boyd,  1  Story 
478,  4  Fed.  Cas.  No.  1,875.  N.  C  — Lu- 
ton V.  Badham,  127  N.  C.  96,  100,  37 
S.  E.  143,  80  Am.  St.  Rep.  783,  53  L. 
R.  A.  337  (Douglas  J.  dissenting  on 
the  ground  the  vendee's  claim  for  im- 
provements is  purely  a  defensive  rem- 
edy); Albe^  V.  Griffin,  22  N.  C.  9, 
leading  case.  Ohio.  —  Welsh  v.  Welsh, 
5  Ohio  425.  Tenn.  —  Rhea  v.  Allison,  3 
Head  176;  Herring  v.  Pollard's  Exr.,  4 
Humph.  362,  40  Am.  Dec.  653. 

But  see  18  Standard  Proc.  681,  683. 

[a]  Contra,  Ohling  v.  Luitjens,  32 
111.  23,  holding  that  the  grantee,  after 
foreclosure  of  a  mortgage  against  the 
premises,  cannot  maintain  a  bill  for 
reimbursement  for  improvements,  to 
compel  a  refund  of  the  purchase  money, 
and  a  delivery  of  the  purchase  money 
notes  because  a  court  of  law  is  fully 


competent  to  afford  a  complete  remedy 
by  action  of  covenant.  And  compare 
Putnam  v.  Ritchie,  6  Paige  (N.  Y.)  390. 

[bj  On  a  bOl  for  an  account,  equity 
will  decree  compensation  for  all  the 
purchaser's  improvements,  deducting 
the  rents  and  profits  and  will  treat  the 
land  as  subject  to  a  lien  therefor.  Rhea 
V.  Allison,  3  Head   (Tenn.)   176. 

[cj  If  the  plaintiff  places  Taluable 
and  permanent  improvements  on  land 
while  in  possession  under  a  parol  con- 
tract of  sale,  and  the  defendant  repudi- 
ates the  contract  and  refuses  to  con- 
vey, the  plaintiff  has  an  equitable 
cause  of  action  for  the  value  of  such 
improvements.  Luton  f.  Badham,  127 
N.  C.  96,  100,  37  S.  E.  143,  80  Am.  St. 
Rep.  783,  53  L.  R.  A.  337;  Albea  v. 
Griffin,  22  N.  C.  9. 

[d]  The  judgment  may  be  made  a 
charge  on  the  rents  and  profits  of  the 
land  until  it  is  paid.  Luton  v.  Bad- 
ham, 127  N.  C.  96,  104,  37  S.  E.  148, 
80  Am.  St.  Rep.  783,  53  L.  R.  A.  337. 

[e]  Form  of  complaint,  see  Luton 
V.  Badham,  127  N.  C.  96,  37  S.  E.  143, 
80  Am.  St.  Rep.  783,  53  L.  R.  A.  337. 

[f]  Set-off  for  rent  denied,  see 
Thouvenin  v.  Lea,  26  Tex.  612. 

3.  See  the  statutes  and  18  Standard 
Proc.  683. 

4.  See  Welsh  v.  Welsh,  5  Ohio  425, 
429. 

5.  N.  Y.  —  Gillet  v.  Maynard,  5 
Johns.  85,  4  Am.  Dec.  329.  Ohio. 
Welsh  V.  Welsh,  5  Ohio  425.  Tenn. 
Mathews  v.  Davis,  6  Humph.  324,  an 
action  of  assumpsit  for  work  and  labor 
done  and  for  materials  furnished  will 
not  lie.  Tex.  —  Sullivan  v.  O'Neal,  66 
Tex.  433,  1  S.  W.  185. 

fa]  Reason.  —  A  judge  in  the  ac- 
tion at  law  cannot  judge  of  the  ameli- 
orations that  have  been  added  to  the 
permanent  value  of  the  estate  and  ad- 
just the  matter,    He  could  only  allow 
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11.  Action  for  Reimbursement  for  Outlays.  —  A  purchaser  under  a 
covenant  of  warranty  may  recover  by  appropriate  action,  amounts  paid 
out  in  order  to  perfect  his  title,  by  taking  up  outstanding  incumbrances 
or  purchasing  outstanding  titles.^  He  may  proceed  either  by  a  bill  in 
chancery,''  or,  in  some  states,  by  assumpsit.^  But  in  the  absence  of 
an  actual  eviction  or  surrender  to  a  paramount  title,  a  technical  action 
on  the  warranty  will  not  lie.^ 

12.  Action  for  Injuries  to  Property  Done  by  Vendor.  —  A  purchaser 
cannot  sue  at  law  for  damages  for  trespasses  committed  by  the  vendor 
pending  the  contract  of  sale,  before  he  has  acquired  the  title  or  taken 
possession,  as  he  has  not  the  requisite  actual  or  constructive  posses- 
sion." But  in  equity  he  may  recover  the  value  of  materials  and  timber 
removed  by  the  vendor  pending  a  contract  of  purchase,"  and,  in  a 
proper  case,  he  may  enjoin  the  vendor  from  committing  waste.^^ 

13.  Election  of  Remedies.  —  The  remedies  of  a  purchaser  in  affirm- 
ance of  the  contract  for  damages,  and  in  rescission  are  inconsistent 
and  he  cannot  pursue  both.^^ 

B.  Action  To  Recover  Purchase  Money  Paid.  —  1.  Form  of  Action. 


for  the  value   of  the  work,  labor  and  | 
materials  which  is  not  the  criterion  of 
compensation.      Mathews    v.    Davis,    6 
Humph.   (Tenn.)    824. 

6.  See  the  following  cases:  Ga. 
Martin  v.  Atkinson,  7  Ga.  228,  50  Am. 
Dec.  403.  Kan.  —  Missouri,  K.  &  T.  R. 
Co.  V.  Pratt,  64  Kan.  118,  67  Pac.  464. 
Md.  —  Berry  v.  Convention  of  Protest- 
ant Episcopal  Church,  7  Md.  564.  Tex. 
Walker  v.  Lawler's  Heirs,  45  Tex.  532; 
Thouvenin  f.  Lea,  26  Tex.  612;  West 
f.  El  Campo  Land  Co.  (Tex.  Civ.  App.), 
32  S.  W.  424. 

[a]  Whether  he  proceeds  at  law  or 
in  equity,  the  covenantee  must  estab- 
lish that  the  incumbrance  or  title  was 
a  paramount  incumbrance  or  title 
against  which  the  warrantor  was 
bound  to  defend  him,  and  that  he  acted 
under  a  necessity  to  save  the  estate. 
Dver  V.  Britton,  53  Miss.  270. 

fbl  If  the  purchaser  accept  a  deed 
without  covenants  against  incum- 
brances, he  cannot  recover  money  paid 
in  removing  an  incumbrance  unless  paid 
under  such  circumstances  as  will  raise 
an  implied  assumpsit.  Woodford  v. 
Leavenworth,  14  Ind.  311. 

7.  Dver  v.  Britton,  53  Miss.  270; 
Downer"  r.  Fox,  20  A^t.-388. 

8.  Dyer  f.  Britton,  53  Miss.  270; 
Kirkpatrick  v.  Miller,  50  Miss.  521.  See 
Cummings  f.  Callahan,  104  Mich.  76, 
62  N.  W.  136. 

[a]  Assumpsit  may  he  resorted  to 
ta   every   instance    where    money    has 


been  necessarily  expended  to  discharge 
the  estate  from  incumbrances,  or  to  get 
in  a  title  to  avoid  an  eviction.  Actual 
eviction  is  not  required,  as  breaches  of 
the  covenant  are  recognized  as  con- 
structive and  technical  evictions.  Dyer 
V.  Britton,  53  Miss.  270. 

9.  Dyer  v.  Britton,  53  Miss.  270. 

[a J  But  an  action  on  the  covenant 
will  not  be  dismissed.  The  cause  of 
action  is  substantially  the  same  wheth- 
er covenant  or  assumpsit  is  brought, 
and  the  pleading  may  be  reformed  so 
as  to  change  the  form  of  action  to  as- 
sumpsit. Dyer  v.  Britton,  53  Miss.  270, 
279. 

10.  Newman  v.  Mountain  Park  Land 
Co.,  85  Ark.  208,  107  S.  W.  391,  122 
Am.  St.  Eep.  27. 

[a]  But  the  action  at  law  should 
not  be  dismissed.  It  should,  under  stat- 
ute, be  transferred  to  the  equity  docket 
if  a  case  for  equitable  relief  is  shown. 
Newman  v.  Mountain  Park  Land  Co., 
85  Ark.  208,  107  S.  W.  391,  122  Am.  St. 
Rep.  27. 

11.  Newman  r.  Mountain  Park  Land 
Co.,  85  Ark.  208,  107  S.  W.  391,  122 
Am.  St.  Rep.  27;  Worrall  v.  Munn,  53 
N.  Y.  185.    See  the  title  "Waste." 

12.  Newman  v.  Mountain  Park 
Land  Co.,  85  Ark.  208,  107  S.  W.  391, 
122  Am.  St.  Rep.  27,  quoting  6  Pom.  Eq. 
Jur.  §857.    See  the  title,  "Waste." 

13.  White  V.  Harvey,  175  Iowa  213, 
157  N.  W.  152.  See  the  title,  "Choice 
and  Election  of  Remedies." 
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The  action  to  recover  the  purchase  money  paid  may  be  brought  on  a 
special  count  setting  out  the  facts  from  which  the  cause  of  action 
arises  ^*  or  in  debt^^  or  covenant/^  or  on  the  common  counts  in  assumpsit 
for  money  had  and  reeeived,^^  upon  the  contract  implied  from  the 
vendor's  holding  money  of  the  vendee  to  which  he  has  no  right  after 


[a]  An  action  by  a  purchaser  for 
damages  for  breach  of  the  contract  of 
sale   is    probably   such   an   election   to 

abide  (1)  by  the  sale  as  precludes  the 
subsequent  action  for  rescission.  Mar- 
shall v.  Oilman,  52  Minn.  88,  53  N.  W. 
811.  (2)  But  the  dismissal  of  an  action 
by  the  purchaser  for  the  rescission  of 
a  contract  of  sale  because  of  the  laches 
of  the  plaintiff  does  not  bar  a  subse- 
quent action  for  damages  for  breach 
of  contract.  Freeman  v.  Fehr,  132 
Minn.  384,  157  N.  W.  587;  Marshall  v. 
Oilman,  52  Minn.  88,  53  N.  W.  811. 

14,  N.  Y.  —  Miller  v.  Watson,  4 
Wend.  267.  Va.  —  Buena  Vista  Co.  v. 
McCandlish,  92  Va.  297,  23  S.  E.  781. 
Can.  —  McDonald  v.  McDonald,  2  Nova 
Scotia  41,  44. 

See  reading  notes  cited  infra,  this 
paragraph. 

[a]  When  the  Contracts  Contain 
an  Express  Promise  To  Pay  Back  the 
Money.  —  Turner  v.  Eeynolds,  81  Cal. 
214,  22  Pac.  546.  When  the  contract 
provides  for  a  refund  of  the  purchase 
money  on  certain  contingencies,  an  ac- 
tion to  recover  the  money  is  neither  an 
action  for  money  had  and  received  or 
for  rescission  but  an  action  for  recov- 
ery of  money  upon  an  express  con- 
tract. Vorwerk  v.  Nolte  (Cal.),  24  Pac. 
840. 

15.  111.  —  Haynes  t'.  Lucas,  50  111. 
436.  N.  Y.  — Miller  v.  Watson,  5  Cow. 
195.  Tenn.  —  Sneed  t;.  Bradley,  4  Sneed 
301. 

[a]  If  the  contract  provides  for  the 
payment  of  a  definite  sum  of  money  on 
the  condition  that  the  obligor  fails  to 
convey  according  to  the  agreement, 
debt  will  lie.  But  when  the  action  is 
for  a  breach  of  the  terms  of  the  agree- 
ment, and  not  for  a  sum  of  money  in 
numero  and  eo  nomine  debt  will  not  lie 
to  recover  back  the  money  paid. 
Haynes  r.  Lucas,  50  111.  436. 

[b]  When  a  grantor,  after  convey- 
ing with  covenants  of  warranty,  admits 
(1)  the  failure  of  title  and  promises  to 
refund  the  purchase  money,  the  action 
must  be  founded  upon  the  higher  se- 
curity, the  covenant,  and  be  either  in 
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debt  or  covenant.  Assumpsit  will  not 
lie  on  the  promise  to  refund,  when  the 
promise  is  simply  to  perform  the  cove- 
nant. Miller  v.  Watson,  5  Cow.  (N.  Y.) 
195.  (2)  But  when  the  promise  is 
founded  on  a  new  consideration,  the 
surrender  of  the  premises,  the  purchas- 
er may  sue  on  the  promise,  but  he  can- 
not recover  under  the  common  counts. 
Miller  V.  Watson,  4  Wend.  (N.  Y.)  267. 

16.  Haynes   v.    Lucas,    50    111.    436; 
Miller  v.  Watson,  5  Cow.   (N.  Y.)   195. 

17.  U.  S.  — Elliott  V.  Garvin,  166 
Fed.  278,  92  C.  C.  A.  196;  Guttschlick 
V.  Bank  of  Metropolis,  5  Cranch  C.  C. 
435,  11  Fed.  Cas.  No.  5,880.  Ark.  — Bel- 
lows V.  Cheek,  20  Ark.  424.  Cal. 
Glock  V.  Howard  &  Wilson  Colony  Co., 
123  Cal.  1,  10,  55  Pac.  713,  69  Am.  St. 
Eep.  17,  43  L.  E.  A.  199;  Shively  17. 
Semi-Tropic  L.  &  W.  Co.,  99  Cal.  259, 
33  Pac.  848;  Dashaway  Assn.  v.  Eog- 
crs,  79  Cal.  211,  21  Pac.  742;  Seals  v. 
Davis,  25  Cal.  App.  68,  142  Pac.  905; 
McDermott  v.  Chatfield  (Cal.  App.), 
123  Pac.  539.  111.— Martin  v.  Cham- 
bers, 84  111.  579;  Fames  v.  Germania 
Turn  Verein,  8  111.  App.  663,  673.  Ind. 
Barickman  v.  Kuykendall,  6  Blackf.  21. 
Mass.  —  Pickman  v.  Trinity  Church, 
123  Mass.  1,  25  Am.  Eep.  1.  Mich. 
Wright  V.  Dickinson,  67  Mich,  580,  35 
N.  W.  164,  11  Am.  St.  Eep.  602;  Davis 
V.  Strobridge,  44  Mich.  157,  6  N.  W. 
205.  Mo.  —  Norris  v.  Letchworth,  167 
Mo.  App.  553,  152  S.  W.  421;  Winning- 
ham  V.  Fancher,  52  Mo.  App.  458.  N. 
M.  —  Daly  v.  Bernstein,  6  N.  M.  380, 
28  Pac.  764.  N.  Y.  —  Armour  v.  Sound 
Shore  F.  Imp.  Co.,  159  App.  Div.  213, 
144  N.  Y.  Supp.  340.  N.  D.  — Miller  v. 
Shelburn,  15  N.  D.  182,  107  N.  W.  51; 
Kicks  17.  State  Bank,  12  N.  D.  576,  98 
N.  W.  408.  Ore.  — Kruse  v.  Bush,  85 
Ore.  394,  167  Pac.  308;  Maffet  v.  Ore 
gon  &  C.  E.  Co.,  46  Ore.  443,  80  Pac 
489.  S.  D.  — Hogan  v.  Bechtel,  27  S 
D.  98,  129  N.  W.  914.  Tenn.  — Sneed 
V.  Bradlev,  4  Sneed  301.  Tex.  — Sulli 
van  r.  O'Neal,  66  Tex.  433,  1  S.  W 
185.  Vt.  — White  V.  Miller,  22  Vt.  380 
Va.  —  Buena  Vista  Co.  v.  McCandlish 
92  Va.  297,  23  S.  E.  781.   Wash.  —  Bell 
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the  abandonment  of  the  contract/^  depending  upon  the  facts  and  cir- 
cumstances. 

2.  Conditions  Precedent.  —  a.  Tender  of  tiircfiase  Money  ana  De- 
mand for  Performance.  — It  the  conveyance  is  not  to  be  made  until  the 
balance  of  the  consideration  is  paid  according  to  the  contract/^  and 
if  the  contract  of  sale  has  not  been  abandoned  or  rescinded  by  mutual 
consent,-"  and  the  vendor  is  not  in  default,-^  and  has  not  disabled 
himself  from  performing,^^  a  purchaser  must  perform  or  put  the  vendor 
in  default  by  a  tender  of  the  balance  of  the  purchase  money"  according 


V.  Jovita  Heights  Co.,  71  Wash,  7,  127 
Pae.  289;  Ankenv  v.  Clark,  1  Wash. 
549,  554,  20  Pac.  583.  W.  Va.  —  Man- 
kin  V.  Jones,  68  W.  Va.  422,  69  tS.  E. 
981;  Lipscomb  f.  Lipscomb,  66  W.  Va. 
55,  66  S.  E.  8.  Wis.  —  McKinnon  v. 
Vollmar,  75  Wis.  82,  43  N.  W.  800,  17 
Am.  St.  Eep.  178,  6  L.  R.  A.  121. 

[a J  This  is  the  usual  and  better 
mode  of  counting  in  such  case.  Buena 
Vista  Co.  V.  McCandlish,  92  Va.  297, 
23  S.  E.  781,  quoting  Johnson's  Exx.  v. 
Jennings'  Admr.,  10  Gratt,  (51  Va.) 
1,  4,  60  Am.  Dec.  323. 

[b]  The  count  for  money  had  and 
received  is  proper  when  money  has 
been  paid  on  a  contract  which  has  been 
put  an  end  to  or  rescinded.  But  if  the 
contract  continue  open,  the  plaintiff 
can  only  recover  damages  and  must  de- 
clare specially.  Miller  v.  Watson,  4 
Wend.  (N.  Y.)  267.  McDonald  v.  Mc- 
Donald,  2    Nova   Scotia    (Can.)    41,   44. 

[c]  When  the  vendor  fails  or  re- 
fuses to  convey  the  land  by  deed  on 
the  plaintiff's  tender  of  full  perform- 
ance, the  plaintiff  may  bring  money 
had  and  received  to  recover  the  con- 
sideration paid.  Miller  i.  Shelburn,  15 
N.  D.  182,  107  X.  W.  51. 

[d]  Even  though  the  ground  of  re- 
scission is  the  fraud  and  deceit  of  the 
vendor,  an  action  for  money  had  and 
received  is  proper.  Bell  f.  Jovita 
Heights  Co.,  71  Wash.  7,  127  Pac.  289. 

[ej  When  the  contract  of  sale  con- 
tains no  express  provision  or  promise 
to  pay  back  the  money  should  the  title 
prove  bad,  the  action  is  necessarily 
based  upon  the  implied  promise  of  the 
vendor,  since  it  is  necessary  in  order 
that  an  action  be  founded  upon  an  in- 
strument in  writing,  that  the  instru- 
mejit  itself  contain  a  contract  to  do 
the  thing  for  the  nonperformance  of 
which  the  action  is  brought.  Thomas 
V.  Pacific  Beach  Co.,  115  Cal.  ];36,  46 
Pac.  899;   Turner   v.  Reynolds,  81   Cal. 


214,  22   Pac.  546. 

[f]  When  the  purchaser  has  occu- 
pied the  land  for  several  years  under 
a  valid  contract,  receiving  the  rents 
and  profits,  the  parties  cannot  be  placed 
in  the  same  situation  they  were  in  be- 
fore the  contract  was  made,  conse- 
quently the  purchaser  cannot  rescind 
it  and  sue  in  indebitatus  assumpsit  for 
the  money  paid.  His  remedy  is  on  the 
special  contract.  But  it  is  otherwise 
if  the  contract  is  void,  as  where  it  is 
in  parol.  Barickman  v.  Kuykendall,  6 
Blackf.  (lud.)  21.  But  see  Guttschlick 
V.  Bank  of  Metropolis,  5  Cranch  C.  C. 
435,  11  Fed.  Cas.  No.  5,880. 

18.  Glock  V.  Howard  &  Wilson  Col- 
ony Co.,  123  Cal.  1,  10,  55  Pac.  713,  69 
Am.  St.  Eep.  17,  43  L.  R.  A.  199. 

19.  Cal.  —  Garberino  r.  Roberts,  109 
Cal.  125,  41  Pac.  857;  Merrill  v.  Merrill, 
95  Cal.  334,  30  Pac.  542;  Englander  v. 
Rogers,  41  Cal.  420.  Minn.  —  Sennett 
r.  Shehan,  27  Minn.  328,  7  N.  W.  266. 
N.  J.  —  Ackley  v.  Richman,  10  N.  J.  L. 
304. 

[a]  When  no  time  is  specified  for 
making  the  conveyance,  the  purchaser 
must  demand  performance  before  he 
can  sue  for  a  recovery  of  the  purchase 
money  paid.  Kime  v.  Kime,  41  111.  397; 
Sennett  v.  Shehan,  27  Minn.  328,  7  N. 
W.  266. 

20.  Leach  r.  Rowley,  138  Cal.  709, 
72  Pac.  403;  Wav  v.  Johnson,  5  S.  D. 
237,  58  N.  W.  552. 

21.  Leach  r.  Rowley,  138  Oal.  709, 
72  Pac.  403;  Garberino  v.  Roberts,  109 
Cal.  125,  41  Pac.  857. 

22.  Gray  v.  Smith,  83  Fed.  824,  28 
C.  C.  A.  168;  Wells,  Fargo  &  Co.  v. 
Page,  48  Ore.  74,  82  Pac,  856,  3  L.  R. 
A.  (N.  S.)  103. 

23.  Cal.  —  Leach  v.  Rowley,  138 
Cal.  709,  72  Pac.  403;  Townsend  v. 
Tufts,  95  Cal.  257,  30  Pac.  528,  29  Am. 
St.  Rep.  107;  Anderson  v.  Strassburger, 
92    Cal.    38,    27    Pac.    1095;    Dennis    v. 
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to  the  agreement,  and  a  demand  for  a  deed  and  for  performance,^ 
at  the  time  of  performance  provided  in  the  contraet,^^  before  he  can 
sne  for  a  recovery  of  the  purchase  money  paid.  But  it  ]s  otherwise 
if  an  excuse  therefor  is  alleged,2«  qj,  if  the  vendor  has  rescinded  the 
contract."  or  has  refused  in  advance  to  make  a  eonveyance,^^  or  has 
disabled  himself  from  performing,  and  is  unable  to  make  a  conveyance,^^ 
or  if  the  vendor  has  failed  within  a  reasonable  time  to  remove  the 
defects  in  title.^°  But  the  fact  that  the  contract  is  in  parol  does  not 
excuse  performance.^^  i      i     . 

b  Rpscis^ion  and  Restoration  to  Status  Quo.  — As  a  general  rule  to 
sustain  an  action  to  recover  back  the  consideration  paid  there  must  be 
an  actual  prior  rescission  of  the  contract  by  the  purchaser,^^  ^  notice 


Strassburger,  89  Cal.  583,  26  Pac.  1070. 
U,  J,  —  Ackley  v.  Eichman,  10  N.  J.  L. 
304.  S.  D.  —  Way  r.  Johnson,  5  S.  D. 
237,  5S  N.  W.  552.  Wis.  —  Oakes  v.  Es- 
tate of  Buckley,  49  Wis.  592,  6  N.  W. 
321. 

24,  Cal.  —  Garberino  v-  Koberts,  109 
Cal.  125,  41  Pac.  857.  111.  —  Kime  v. 
Kime,  41  111.  397.  N.  Y.  — Ziehen  v. 
Smith,  148  N.  Y.  558,  42  N.  E.  1080. 

[a]  The  purchaser  is  not  bound  to 
prepare  a  deed  for  the  vendor  to  sign, 
before  suit,  in  the  absence  of  a  pro- 
vision in  the  contract  requiring  it, 
Chatfield  v.  Williams,  85  Cal.  518,  24 
Pac.  839;  Baston  v.  Clifford,  68  111.  67, 
18  Am.  Rep.  547. 

25,  Allen  v.  Chatfield,  172  Cal.  60, 
156  Pac.  47:  Garberino  v.  Eoberts,  109 
Cal.  125,  41  Pac.  857. 

26,  Reed  r.  Witcher,  23  Cal,  App, 
136,  137  Pac.  294. 

27,  Smith  v.  Treat,  234  111.  552,  85 
N.  E.  289;  Sims  v.  Boaz,  11  Smed.  & 
M.  (Miss.)  318. 

28,  Cal. —  Carter  v.  Fox,  11  Cal. 
App.  67,  103  Pac.  910.  N,  Y.  — Ziehen 
V.  Smith,  148  N.  Y.  558,  42  N.  E.  1080, 
S.  D.  — Way  v.  Johnson,  5  S.  D.  237, 
58  N.  W.  5,52. 

29,  Cal., —  Joyce  v.  Shafer,  97  Cal. 
335,  32  Pac.  320;  Burks  f.  Davies,  85 
Cal.  110,  24  Pac.  613,  20  Am.  St.  Rep. 
213.  111.— Smith  V.  Lamb,  26  111.  396, 
79  Am.  Dec.  381.  Mich.  —  Wright  V. 
Dickinson,  67  Mich.  580,  35  N.  W.  164, 
11  Am.  St.  Rep.  602.  N.  Y,  — Ziehen 
r.  Smith,  148  N.  Y.  558,  42  N,  E, 
1080;  Miner  v.  Hilton,  15  App.  Div. 
55,  44  N.  Y.  Supp.  155;  Marshall  v. 
Wenninger,  20  Misc.  527,  46  N.  Y. 
Supp.  670. 

[a]  The  mere  existence  of  a  lien 
does   not   excuse    a    tender  within   the 
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rule.     Ziehen  v.  Smith,  148  N.  Y.  558, 
42   N.  E.   1080. 

[b]     The  mere  fact  that  the  vendor 
has  conveyed  the  land  to  another  does 
not   amount    (1)    to   a  rescission,   as   he 
may  be  able  when  the  time  of  perform- 
ance   arrives    to    furnish    a    good    title. 
The  purchaser  must  first  offer  to  per- 
form or  show  that  at  the  time  of  per- 
formance the  vendor  could  not  furnish 
the    title.      Garberino    r.    Roberts,    109 
Cal.  125,  41  Pac.  857;    Shively  v.  Semi- 
Tropic  L.  &  W.  Co.,  99  Cal.  259,  33  Pac. 
848;     Joyce  f.  Shafer,  97  Cal.  335,  32 
Pac.    320.      But    compare,   U,    S. — Gray 
r.  Smith,  83  Fed.  824,  28  C.  C.  A.  168. 
Me.  —  Richards   v.    Allen,    17    Me.    296. 
N,  Y.  — Smith   r.  Rogers,  42  Hun   110, 
3  N.  Y.  St.  380.     Ore.  —  Wells,  Fargo 
&  Co.  r.  Page,  48  Ore.  74,  82  Pac.  856, 
3  L.  R.  A.  N.  S.  103.     (2)  Referring  to 
this  rule,  the  court,  in  Crane  f.  Ferrier 
Brock  Dev.  Co.,  164  Cal.  676,  130  Pac. 
429,  said:  "This  is  a  true  statement  of 
the  law  as  applicable  to  a  suit  to  res- 
cind   the    contract,    or    to    recover    the 
money  paid  thereon  after  a  rescission 
upon  the   ground  that  the  vendor  has 
himself  broken  the  contract.     It  has  no 
application  to  a  suit  for  the  rescission 
of  a  contract  upon  the  ground  that  the 
vendor,    having    no    title    to    the    land, 
falsely  represented  to  the  vendee  that 
he  had  the  title  thereto  and  thereupon 
and  thereby  induced  the  vendee  to  pur- 
chase." 

30.  Snowden  f.  Derrick,  14  Cal.  App. 
309,  111  Pac.  757;    Walters  v.  Mitchell, 

6  Cal.  App.  410,  92  Pac.  315. 

31.  Sennett  v.  Shehan,  27  Minn.  328, 

7  N.  W.  266.    'Compare,  Collins  v.  Thay- 
er, 74  111.  138. 

32.  Morrow    v.    Eees,     69     Pa.    368, 
where  the  purchaser  was  defrauded. 
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of  rescission,^^  a  surrender  of  the  premises  to  the  vendor,^*  and  a 
reconveyance  of  the  property,  if  a  conveyance  has  been  executed,^" 
or  an  offer  thereof  on  repayment  of  the  money  advanced  with  interest 
and  the  value  of  the  improvements  placed  thereon  less  the  value  of 
the  use.^^  But  where  the  plaintiff  has  rceived  nothing  of  value  from 
the  defendant,"^  or  where  there  is  a  total  failure  of  consideration,^^ 
or  where  the  property  is  worthless  at  the  time,"^  a  formal  rescission 
need  not  be  made  before  suit.  The  plaintiff  need  not  return  or  offer  to 
restore  the  document  evidencing  the  contract.*" 

c.  Demand  for  Refund  of  Money  Paid. — If  the  vendor  has  elected  to 
rescind  the  contract,*^  or  if  he  has  failed  or  refused  to  convey  the 
premises,  on  a  tender  of  the  purchase  price,*-  or  disputes  his  liability 
to  refund,*-'  a  demand  before  suit  for  a  refund  of  the  purchase  money 
paid  is  not  necessary. 

3.  Jurisdiction.  —  Jurisdiction  of  an  action  to  recover  purchase 
money  paid  when  the  purchaser  treats  the  contract  as  rescinded  is  at 
law.**  A  justice  of  the  peace  has  jurisdiction  of  an  action  to  recover 
a  part  payment  or  deposit,  unless  title  is  involved  as  where  the  claim 
is  based  on  a  defect  in  the  vendor's  title.*^ 


33.  Miller  v.  Shelburn,  15  N.  D.  182, 
107  N.  W.  51:  Morrow  v.  Kees,  69  Pa. 
368. 

[a]  Where  the  purchaser  has  received 
nothing,  he  has  nothing  to  return  and 
mifrht  rescind  the  contract  at  once  by 
bringing  his  action.  Notice  of  intention 
to  rescind  is  not  required.  Herbert  V. 
Stanford,  12  Ind.  503. 

34.  Cal.  — Hill  v.  Den,  121  Cal.  42, 
53  Pac.  642;  Ehorer  v.  Bila,  83  Cal.  51, 
23  Pac.  274;  Gates  r.  McLean,  70  Cal. 
42,  11  Pac.  492.  Ga.  —  Summerall  v. 
Graham,  62  Ga.  729.  IlL  — Martin  v. 
Chambers,  84  111.  579;  Gehr  v.  Hager- 
man,  26  111.  438.  Kan.  —  Dunn  v.  Mills, 
70  Kan.  656,  79  Pac.  146,  502.  Ore. 
T.  B.  Potter  Realty  Co.  f.  Breitling, 
79  Ore.  293,  155  Pac.  179.  Pa.  — Mor- 
row f.  Eees,  69  Pa.  368.  Wis.  — Mc- 
Indoe  V.  Morman,  26  Wis.  588,  7  Am. 
Rep.  96. 

[a]  "The  cases  where  possession 
must  be  surrendered,  before  action  for 
the  purchase  money  can  be  brought,  are 
those  where  a  contract  has  been  made 
and  possession  has  been  taten  there- 
under, and  the  vendee  seeks  to  rescind 
the  contract,  on  the  ground  of  defec- 
tive title,  or  the  inability  of  the  ven- 
dor to  perform  the  contract  on  his  part, 
or  of  some  fraudulent  representations 
inducing  its  execution."  McCracken  v. 
San   Francisco,    16    Cal.    591,    628. 

35.  Ahrens  r.  Adler,  33  Cal.  608. 
[a]     An  offer  to  return  the  deed  is 


not  sufficient.    Ahrens  v.  Adler,  33  Cal. 
G08. 

36.  Florence  Oil  &  Ref.  Co.  v.  Me- 
Candless,  26  Colo.  534,  58  Pac.  M84. 

37.  Carter  v.  Fox,  11  Cal.  App.  67, 
103  Pac.  910;  Herbert  v.  Stanford,  12 
Ind.  503. 

38.  Richter  r.  Union  Land  etc.  Co., 
129  Cal.  367,  62  Pac.  39;  Carter  r. 
Fox,  11  Cal.  App.  67,  103  Pac.  910; 
Miller  v.  Shelburn,  15  N.  D.  182,  107  N. 
W.  51. 

39.  Morrow  v.  Eees,  69  Pa.  368. 

40.  McDonald  v.  Pacific  Debenture 
Co.,  146  Cal.  667,  80  Pac.  1090  (it  is 
sufficient  if  he  tenders  it  at  the  trial 
for  cancellation) ;  Carter  v.  Fox,  11 
Cal.  App.  67,  103  Pac.  910. 

41.  Drew  v.  Pedlar,  87  Cal.  443,  452, 
25  Pac.  749,  22  Am.  St.  Rep.  257; 
Jensen  v.  Weide,  42  Minn.  o9,  43  N.  W. 
688. 

42.  Thomas  f.  Pacific  Beach  Co.,  115 
Cal.  136,  46  Pac.  899;  Chatfield  v.  WU- 
liams,  85   Cal.   518,  24  Pac.   839. 

43.  .Tenners  v.  Spraker,  2  Ind.  App. 
100,  27  N.  E.  117. 

44.  III.  —  Lundahl  v.  Hansen,  147 
HI.  504,  35  N.  E.  741.  la. —  Watson  v. 
Bartholomew,  106  Iowa  576,  76  N.  W. 
858.  Ore.  —  Kruse  v.  Bush,  85  Ore. 
394,  167  Pac.  308.  Tenn.  —  Frazier  v. 
Tubb,  2  Heisk.  662. 

As  to  suit  to  rescind,  see  infra,  II,  H. 

45.  See  17  Stakiard  Proc.  949. 

[a]     When  title  is  involved,  the  su- 
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4.  Venue.  —  An  action  to  compel  a  refund  of  piircliase  money  paid 
is  transitory,**'  and  governed  by  the  rules  as  to  venue,  elsewhere  treated.*^ 

5.  Parties.  —  The  general  rules  as  to  parties  apply  to  actions  at 
law  to  recover  the  purchase  money.*^ 

6.  Pleadings.—  a.  Declaration  or  Complaint.  —  The  declaration  or 
complaint  in  an  action  to  recover  the  purchase  money  paid  must  allege 
a  cause  of  action  in  accordance  with  the  general  rules.*^    When  count- 


perior  court  has  exclusive  jurisdiction. 
Copertini  v.  Oppermann,  76  Cal.  181,  18 
Pac.  256. 

46.  Brown  v.  McKee's  Eepresenta- 
tives,  1  J.  J.  Marsh.   (Ky.)   471. 

47.  See   the   title,   "Venue." 

[a]  The  court  in  the  county  in  which 
the  land  is  situated  is  without  jurisdic- 
tion, if  the  defendant  resides  or  is 
found  in  another  county.  Brown  V. 
McKee's  Kepresentatives,  1  J.  J. 
Marsh.   (Ky.)   471. 

48.  See  the  title,  "Parties." 

[a]  Assignee  of  purchaser  may  sue 
in  his  own  name  as  the  claim  for  the 
money  is  a  chose  in  action.  Kruse  f. 
Bush,  85  Ore.  394,  167  Pac.  308;  Bell 
f.  Jovita  Heights  Co.,  71  Wash.  7,  127 
Pac.  289. 

[b]  A  person  in  whose  name  the  con- 
tract is  made  for  the  benefit  of  another 
may  sue  in  his  own  name.  Murphin  v. 
Scovell,  44  Minn.  530,  47  N.  W.  256. 
See  20  Standard  Proc.  899,  and  903. 

[c]  Although  the  money  paid  does 
not  "belong  to  the  purchaser  individual- 
ly, he  may  sue  alone  for  its  return 
when  he  is  the  sole  promisee  of  the 
contract.  The  true  ownership  of  the 
money  does  not  concern  the  vendor  in 
such  case.  Watts  v.  Holland,  86  Va. 
999,   11   S.  E.   1015. 

[d]  When  the  money  deposited  la 
received  for  the  joint  benefit  of  two 
persons,  both  are  principals  and  may 
be  joined,  although  one  represented 
himself  as  the  owner  and  the  plaintiff 
at  the  tim6  of  the  contract  did  not 
know  of  the  other.  Dashaway  Assn.  v. 
Rogers,  79  Cal.  211,  21  Pac.  742. 

[e]  Both  purchasers  must  join  as 
plaintiffs  in  an  action  for  recovery  of 
purchase  money  paid.  Wasserman  v. 
Fleisher,  249  Pa.  29,  94  Atl.  454. 

49.  See  the  titles,  "Assumpsit;" 
"Declaration  and  Complaint;"  "Im- 
plied and  Express  Agreements;" 
"Money  Counts." 

[a]  Complaints  held  sufficient,  see 
the  following:  Lathrop  v.  Francis, 
180    Pac.    1.     Cal. —  Crane    v.    Ferrier- 
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Brock  Dev.  Co.,  164  Cal.  676,  130  Pac. 
429;  Snowden  v.  Derrick,  14  Cal.  App. 
309,  111  Pac.  757;  Walters  r.  Mitchell, 
6  Cal.  App.  410,  92  Pac.  315.  Colo. 
Jones  V.  Ceres  Inv.  Co.,  60  Colo.  562, 
154  Pac.  745,  Ann.  Cas.  191 8C,  429. 
Ind.  —  Gwynne  r.  Ramsey,  92  Ind.  414. 
Minn.  —  Heinrich  v.  Jenl^ins,  98  Minn. 
489,  108  N.  W.  877.  N.  Y.  —  Boon  v. 
James,  21  App.  Div.  627,  47  N.  Y.  Supp. 
370,  fraud.  N.  C.  —  Fov  v.  Stephens, 
168  N.  C.  438,  84  S.  E.  758.  Tex.— See 
Pfeiffer  r.  Wilke  (Tex.  Civ.  App.),  107 
S.  W.  361.  Utah.  — Coburn  v.  Barthol- 
omew, 50  Utah  566,  167  Pac.  1156. 
Va.  —  Riverside  Residence  Co.  t.  Hus- 
ted,  109  Va.  688,  64  S.  E.  958;  Buena 
Vista  Co.  V.  McCandlish,  92  Va.  297,  23 
S.  E.  781.  Wash.  —  Peirson  v.  Pierce, 
42  Wash.  164,  84  Pac.  731. 

Form  of  complaint  for  consideration 
money,  see  9  Standard  Proc.  1243. 
Form  of  declaration  against  vendor  for 
not  making  good  title,  see  9  Standard 
Proc.  1242.  Complaint  for  repayment 
of  deposit  on  contract  for  purchase  of 
real  estate,  see  9  Standard  Proc.  1243. 
Form  of  complaint  for  not  convej'ing 
and  for  redelivery  of  securities,  see  9 
Standard  Proc.  1244. 

[b]  When  shares  of  stock  are  ac- 
cepted by  the  vendor  as  the  equivalent 
of  money,  it  is  not  necessary  to  mention 
them  at  all  in  the  complaint.  Crane  v. 
Ferrier-Broek  Dev.  Co.,  164  Cal.  676, 
130  Pac.   429. 

[c]  Inducement.  —  In  an  action  for 
money  had  and  received,  an  allegation 
setting  up  the  contract  is  matter  of  in- 
ducement, not  requiring  the  particular- 
ity or  averment  required  in  actions 
founded  entirelv  upon  contract.  Pfeif- 
fer V.  Wilke  (Tex.  Civ.  App.),  107  S. 
W.  361.  See  generally  the  title,  "In- 
ducement." 

[d]  Anticipating  Defenses.  —  The 
purchaser  need  not  anticipate  the  de- 
fendant's plea  of  his  right  to  work  a 
rescission  by  reason  of  the  plaintiff's 
failure  to  perform  the  contract  and 
plead  a  waiver  or  estoppel.     Seals  v. 
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ing  specially,  the  declaration  or  complaint  must  allege  a  rescission  of 
the  contract,^''  and  a  restoration  of  the  possession  and  status  quo,  if  it 
appears  that  the  plaintiff  received  possession  under  the  contract." 
Where  the  purchaser  relies  on  a  rescission  by  himself  for  the  vendor's 
default,  he  must  allege  the  specific  fact  relied  upon  as  constituting  the 
breach  of  contract  or  failure  to  perform,^^  g^^j  f^^^g  putting  the  vendor 
in  default,^-"  and  a  full  performance  or  offer  of  performance  of  the 
contract  by  himself,^*  or  a  tender  of  the  balance  of  the  purchase  money, 


Davis,  25  Cal.  App.  68,  142  Pae.  905. 
But  compare,  Poheim  v.  Meyers,  9  Cal. 
App.  81,  98  Pac.  65.  Anticipating  de- 
fenses generally,  see  6  Standard  Pboc. 
681. 

As  to  form  and  sufficiency  of  common 
counts,  see  the  title,  "Money  Counts." 

[e]  The  common  counts  must  state 
that  the  land  was  sold  and  delivered. 
Burnham    v.   Roberts,   70   111.   19. 

50.     See  infra,  this  note. 

[a]  The  manner  of  rescinding  the 
contract  need  not  (1)  be  alleged,  as 
this  would  be  a  statement  of  matters 
of  evidence.  Gwvnne  v.  Ramsey,  92 
Ind.  414.  (2)  When  the  fact  of  the 
breach,  the  refusal  to  convey,  the  ten- 
der of  full  performance  and  the  failure 
to  return  the  money  paid  are  alleged, 
an  allegation  that"^  the  plaintiff  re- 
scinded and  disaffirmed  the  contract  is 
not  objectionable  as  being  a  conclusion. 
Miller  r.  Shelburn,  15  N.  D.  182.  107 
N.   W.   51. 

[b]  An  allegation  (1)  that  the  de- 
fendant sold  the  land  to  another  who 

took  possession  and  made  improve- 
ments, and  that  by  reason  thereof  the 
defendant  had  rescinded  the  contract 
is  insufficient  to  show  a  rescission  as 
the  vendor  is  not  in  default  until  a 
tender  of  the  balance  of  the  purchase 
price  and  demand  for  a  deed,  and 
furthermore  the  sale  may  have  been 
made  subject  to  the  purchaser's  rights. 
Shively  r.  Semi-Tropic  L.  &  W.  Co.,  99 
Cal.  259,  33  Pac.  848.  (2)  An  allega- 
tion that  the  vendor  conveyed  the  prem- 
ises to  another  person  before  the 
time  for  performance  and  thereby  put 
it  absolutely  out  of  his  power  to  per- 
form the  contract  is  iiisuffi.eient  to 
show  a  rescission,  as  the  allegation  of 
inability  to  perform  is  a  mere  conclu- 
sion. Garberino  v.  Roberts,  109  Cal. 
125,  41  Pae.  857. 

[c]  An  allegation  of  an  ouster  of 
the  plaintiff  from  the  land  by  the  ven- 
dor is  an  allegation  of  fact  not  of  a 

52 


legal   conclusion.     Gwynne  v.   Ramsey, 
92  Ind.  414. 

[d]  An  allegation  in  the  answer, 
that  the  defendant  treated  the  con- 
tract as  rescinded,  cures  any  deficiency 
in  this  respect  in  the  complaint.  Shive- 
ly V.  Semi-Tropic  L.  &.  W.  Co.,  99  Cal. 
259,  33  Pac.  848. 

51.  Crane  r.  Ferrier-Brock  Dev.  Co., 
164  Cal.  676,  130  Pac.  429.  Compare, 
Carson  v.  Walker,  57  Okla.  182,  lo6 
Pac.  1172,  at  least  an  offer  thereof 
must  be  contained  in  the  pleading. 

[a]  But  in  the  absence  of  anything 
in  the  contract  or  in  the  complaint  to 
indicate  that  the  plaintiff  ever  had  pos- 
session, a  restoration  of  possession  need 
not  be  alleged.  Crane  v.  Ferrier-Brock 
Dev.  Co.,  164  Cal.  676,  130  Pac.  429. 

[b]  A  tender  of  a  deed  need  not  be 
alleged,  in  the  absence  of  a  showing 
that  a  deed  to  the  purchaser  was  de- 
livered. Bell  V.  Jovita  Heights  Co.,  71 
Wash.   7,   127  Pac.  289. 

52.  Miner  v.  Hilton,  15  App.  Div.  55, 
44  N.  Y.  Supp.  155. 

[a]  When  vmder  the  contract  the 
money  is  to  be  refunded  in  case  of  re- 
demption from  a  sheriff's  sale,  the 
complainant  need  only  allege  the  fact 
of  redemption.  It  need  not,  as  against 
demurrer,  show  all  the  requirements  of 
a  bill  to  redeem  and  show  the  right  to 
redeem  in  the  person  who  redeems. 
Jenners  v.  Spraker,  2  Ind.  App.  100,  27 
N.  E.  117. 

53.  Garberino  v.  Roberts,  109  Cal. 
125,  41  Pac.  857;  Dennis  v.  Strassbur- 
ger,  89  Cal.  583,  26  Pac.  1070. 

54.  Joyce  v.  Shafer,  97  Cal.  335,  32 
Pae.  320;  Peckham  v.  Stewart,  97  Cal. 
147,  31  Pac.  928;  Dennis  v.  Strassbur- 
ger,  89  Cal.  583,  26  Pac.  1070;  Seunett 
V.  Shehan,  27  Minn.  328,  7  N.  W.  266. 

[a]  The  complaint  must  allege  an 
offer  and  readiness  to  perform  when 
the  covenants  as  to  payment  and  con- 
veyance are  concurrent.  Sennett  V. 
Shehan,  27  Minn.  328,  7  N.  W.  266. 
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when,  required,^^  or  an  excuse  therefor.^^  Wlien  such  facts  constitute 
the  grounds  of  rescission,  the  declaration  must  allege  a  failure  of  con- 
sideration," failure  of  title,^^  breach  of  covenant,^^  fraud,''^  or  other 


Demand  for  return  of  consideration 
paid  need  not  be  alleged,  see  supra,  II, 
B,  2,  e. 

[bj  The  payment  made  in  accord- 
ance with  the  contract  (Ballard  f. 
Lyons,  114  Minn.  264,  131  N.  W.  320, 
38  L.  K.  A.  [N.  a.]  301),  allegations 
sufficient   as   against   general   demurrer. 

[e]  A  purchaser  who  claims  he  paid 
a  part  of  the  purchase  money  to  one  of 
the  joint  owners,  must  allege  that  the 
payment  was  authorized  by  the  owners 
or  that  they  received  the  benefit  of  it. 
DeGarcia  r.  Lozauo  (Tex.  Civ.  App.), 
54  S.  W.  280. 

55.  Cal.  —  Laffey  v.  Kaufman,  134 
Cal.  391,  66  Pac.  471,  86  Am.  St.  Eep. 
283;  Merrill  v.  Merrill,  95  Cal.  334, 
30  Pac.  542;  Towusend  v.  Tufts,  95 
Cal.  257,  30  Pac.  528,  29  Am.  St.  Eep. 
107;  Englander  r.  Rogers,  41  Cal.  420. 
N.  J.  —  Aekley  v.  Riehman,  10  N.  J.  L. 
304.  Pa.  —  McCullough  v.  Boyd,  120  Pa. 
552,  14  Atl.  438,  affidavit  of   claim. 

[a]  An  allegation  of  readiness  and 
willingness  to  perform  by  payment  of 
the  purchase  money  is  insufficient. 
Aekley  v.  Riehman,  10  N.  J.  L.  304. 

[b]  It  is  not  necessary  to  allege  an 
actual  tender  of  the  money  to  be  paid 
under  the  contract,  if  the  offer  is  not 
accepted.  Peekham  v.  Stewart,  97  Cal. 
147,  31  Pac.  928. 

[e]  An  allegation  of  the  defendant's 
neglect  or  refusal  to  comply  with  the 
contract  does  not  assist  a  complaint 
which  fails  to  allege  a  tender,  especial- 
ly when  the  defendant  alleges  the  non- 
performance of  the  plaintiff  as  a  rea- 
son for  his  own  nonperformance.  Mc- 
Cullough V.  Boyd,  120  Pa.  552,  14  Atl. 
438. 

56.  Cal.  — Joyce  v.  Shafer,  97  Cal. 
335,  32  Pac.  320;  Merrill  f.  Merrill, 
95  Cal.  334,  30  Pac.  542;  Townsend  v. 
Tufts,  95  Cal.  257,  30  Pac.  528,  29  Am. 
St.  Rep.  107;  Englander  v.  Rogers, 
41  Cal.  420.  Ga.  —  Gibson  v.  Carreker, 
82  Ga.  46,  9  S.  E.  124.  IH.  —  Smith  v. 
Treat,  234  111.  552,  85  N.  E.  289.  Pa. 
McCullough  V.  Boyd,  120  Pa.  552,  14 
Atl.  438. 

As  to  excuses  for  performance,  see 
supra,  II,  Bj  2,  a. 

[a]    Plaintiff's  willingness  and  abil- 
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ity  to  carry  out  the  terms  of  the  con- 
tract need  not  be  alleged  when  an  ex- 
cuse for  performance  is  alleged.  Mer- 
rill V.  Merrill,  102  Cal.  317,  36  I'ac.  075. 

[bJ  "When  the  contract  provides  for 
a  return  of  the  consideration  if  the 
title  should  prove  defective  and  if  the 
defect  could  not  be  cured  within  a  rea- 
sonable time,  the  plaintiff,  who  alleges 
the  giving  of  notice  of  the  defects  and 
a  failure  to  remove  the  defects  within 
a  reasonable  time,  need  not  allege  a 
tender  of  the  balance  of  the  purchase 
money.  Snowden  v.  Derrick,  14  Cal. 
App.  309,  111  Pac.  757. 

Form  of  averment  of  defendant's 
rescission  as  an  excuse  for  plaintiff's 
nonperformance,  see  9  Standard  Proc. 
1245.  Form  of  averment  of  false  rep- 
resentations preventing  plaintiff  from 
fulfilling  his  contract  of  purchase,  see  9 
Standard  Proc.   1246. 

57.  Buena  Vista  Co.  v.  McCandlish, 
92  Va.  297,  23  S.  E.  781,  quoting,  John- 
son's Exx.  r.  Jennings'  Admr.,  10 
Gratt.   (51   Va.)    1,  4,  60  Am.  Dec.  323, 

[a]  That  the  failure  of  consideration 
did  not  proceed  from  any  fraud  or  il- 
legal conduct  on  the  part  of  the  pur- 
chaser must  be  alleged.  Buena  Vista 
Co.  V.  McCandlish,  92  Va.  297,  23  S.  E. 
781,  quoiinq  Johnson's  Exx.  f.  Jen- 
nings' Admr.,  10  Gratt.  (51  Va.)  1,  4, 
60  Am,  Dec.  323. 

58.  Policim  r.  Meyers,  9  Cal.  App. 
31,  98  Pac.  65. 

fa]  Purchaser  Must  Point  Out  the 
Objections  to  the  Title.  —  Roberts  v. 
Rowlands,  3  Mees.  &  W.  (Eng.)   543. 

59.  V^ills  r.  Primm,  21  Tex.  380. 

[a]  An  allegation  that  another  per- 
son brought  suit  for  and  recovered  the 
land,  must  show  the  person  against 
whom  the  suit  was  brought,  that  the 
plaintiff  was  a  party  and  that  his  title 
was  brought  in  question.  Wills  v. 
Primm,  21  Tex.  380. 

60.  Ballard  v.  Lyons,  114  Minn.  264, 
131  N.  W.  320,  38  L.  R.  A.  (N.  S.)  301 
(allegation  sufficient);  Daughtrey  v. 
Knolle,  44  Tex.  450. 

[a]  The  plaintiff  must  show  such 
fraud  on  the  part  of  the  vendor  in 
respect  to  the  title  as  would  authorize 
a   rescission    of   the    contract    on    that 
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ground  relied  on."  .  ,      •  •     j  -^  „„ 

Joinder  of  Actions.  —  Separate  causes  of  action  may  be  joined  m  ac- 
cordance with  general  rules  elsewhere  discussed.^^  ^ 

b.  Defendant's  Pleadings.— d-)  GeneraUy.—  Defendants  pleadings 
follow  the  general  rules  elsewhere  treated.^^ 

(II.)  Set-Off,  Recoupment  and  Counterclaim.c*  —  The  defendant,  m  an  ac- 
tion by  a  purchaser  to  recover  the  consideration  paid,  may  recoup  or 
counterclaim  for  the  damages  sustained,^^  and  for  the  use  of  the  land." 

c.  Replication  and  Reply.  —  Where  a  replication  is  permissible  or 
necessary  it  should  follow  the  general  rules  elsewhere  treated." 

d.  Amendments.  —  The  pleadings  may  be  amended  under  proper  cir- 
cumstances.®' 


ground.      McDonald  v.   Beall,   55   Ga. 

288. 

[b]  That  the  false  representations 
were  made  prior  to  the  execution  of 
the  contract,  need  not  be  directly  al- 
leged if  it  appears  from  a  construction 
of  the  pleading.  Bell  v.  Jovita  Heights 
Co.,  71   Wash.  7,  127  Pac.  289. 

61.  See  supra,  II,  A. 

62.  See  the  title,  "Joinder  of 
Actions." 

[aj  A  count  for  damages  for  fraud 
and  deceit  in  the  contract  may  be  (1) 
joined  with  a  count  for  money  had  and 
received  to  recover  the  purchase  price, 
■where  the  contract  has  been  resciuded 
for  fraud.  Loudon  v.  Carroll,  130 
Mich.  79,  89  N.  W.  578.  (2)  The 
counts  are  not  inconsistent.  Both  treat 
the  contract  as  voidable,  and  the  plain- 
tiff might  recover  on  either  theory. 
Loudon  V.  Carroll,  130  Mich.  79,  89 
N.  W.  578. 

[b]  Causes  of  action,  to  recover  a 
deposit  made  and  for  hreach  of  the 
contract  cannot  be  joined.  Eealty 
Transfer  Co.  v.  Cohn-Baer-Myers  & 
Aronson  Co.,  132  App.  Div.  286,  116  N. 
Y.  Supp.  1110;  Kranz  v.  Lewis,  115 
App.  Div.  106,  100  X.  Y.  Supp.  674. 

[c]  A  cause  of  action  for  restitution 
and  a  demand  for  correction  of  an  er- 
ror in  the  description  of  the  property 
mav  be  cumulated.  Bonvillain  v. 
Bodenheimer,  117  La.  793,  42  So.  273. 

63.  See  the  titles,  "Answers;" 
"Confession  and  Avoidance;"  "Deni- 
als;" "Pleas;"  and  titles  dealing  with 
particular  kinds  of  pleas  and  defenses. 

[a]  When  the  plaintiff  charges  that 
the  defendant  did  not  convey  at  the 
time  stipulated  and  had  no  title,  the 
defendant  need  not  allege  that  the  title 
tendered  was  good,  and  keep  good  his 
tender  by  bringing  the  deed  into  court. 


It  is  sufficient  to  show  he  is  not  in  de- 
fault.    Teal  V.  Langsdale,  78  Ind.  339. 

64.  See  the  title,  "Set-Off,  Counter- 
claim and  Recoupment." 

65.  Cal.  —  Drew  ;;.  Pedlar,  87  Cal. 
443,  25  Pac.  749,  22  Am.  St.  Eep.  257; 
Cleary  t:  Folger,  84  Cal.  316,  24  Pac. 
280,  IS  Am.  St.  Eep.  187.  la.  — Find- 
ley  V.  Koch,  126  Iowa  131,  137,  101 
N.  W.  766.  Ky.  — Lowry  v.  Cox's 
Exr.,  2  Dana  469.  Mo.  —  Norris  v. 
Letchworth,  140  Mo.  App.  19,  124  S. 
W.  559.  Okla.  —  Hurley  V.  Anicker,  51 
Okla.  97,  151  Pac.  593,  L.  E.  A.  1918B, 
538. 

66.  111.  — Collins  v.  Thayer,  74  111. 
138.  Ky.  —  Lowry  f.  Cox's  Exr.,  2 
Dana  469;  Talbot  v.  Sebree's  Heirs,  1 
Dana  o6.  Me.  —  Eiehards  v.  Allen,  17 
Me.  296.  Wash.  —  Ankeny  v.  Clark,  1 
Wash.  549,  20  Pac.  583. 

[a]  "The  more  just  and  reasonable 
rule  is  to  offset  the  claim  for  rent 
against  the  claim  for  interest."  An- 
keny f.  Clark,  1  Wash.  549,  558,  20 
Pac.   583. 

67.  Ankeny  v.  Clark,  1  Wash.  549, 
20  Pac.  583.  See  the  title,  "Replica- 
tion and  Reply." 

[a]  A  replication  to  a  plea  of  pay- 
ment that  the  defendant  did  not  pay 
is  bad.  Barickman  v.  Kuykendall,  6 
Blaekf.  (Ind.)  21. 

[b]  Setting  up  a  new  ground  of  re- 
scission is  a  departure  which  renders 
the  reply  bad.  To  avail  himself  there- 
of the  plaintiff  should  file  a  supple- 
mental complaint.  Teal  v.  Langsdale, 
78  Ind.  339. 

68.  Ankeny  v.  Clark,  1  Wash.  549, 
554,  20  Pac.  583,  replication  may  be 
amended  so  as  to  plead  a  rescission. 
See  the  titles,  "Amendments  and  Jeo- 
fails;"  "Parties." 

[a]    A  new  cause  of  action  may  not 
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7.  Trial  and  Judgment.  —  The  general  rules  as  to  issues,  proof  and 
varianee,^^  questions  of  law  and  fact/"  instructions/^  verdict/^  or 
findings^^  and  judgment^*  apply  to  actions  by  purchasers  to  recover 
the  consideration  paid.  The  judgment  is  a  bar  to  a  future  action  for 
the  enforcement  of  the  eontract.^^ 

C.  Action  To  Enforce  Purchaser's  Lien.  —  1.  Generally. —  In 
general,  a  purchaser  under  an  executory  contract  of  sale  has  an  equit- 
able lien  on  the  premises  sold  for  the  amount  of  the  consideration  paid 
when  he  is  entitled,  for  some  reason,  to  recover  back  the  payn^ent  made.^' 
This  lien  corresponds  to  the  lien  which  the  vendor  has,"  and  is  regarded 


be  stated.  Born  v.  Castle,  22  Cal.  App. 
282,  184  Pac.  347.  See  the  title,  ''New 
Cause  of  Action  or  Defense." 

69.  Maichen  v.  Clay,  62  Iowa  452, 
17  N.  W.  658  (surplusage  need  not  be 
proved);  Moore  v.  Brown,  49  Iowa  130; 
Lanitz  v.  King,  93  Mo.  513,  6  S.  W. 
263.  See  the  titles,  "Issues  in  Plead- 
ing and  Practice;"  "Variance  and 
Failure  of  Proof." 

70.  See  infra,  Y,  and  the  title, 
"Province  of  Judge  and  Jury." 

71.  Mass.  —  Linton  -v.  Allen,  154 
Mass.  432,  28  N.  E.  780,  as  to  demand 
for  deed.  Ore.  —  Graham  v.  Merchant, 
43  Ore.  294,  72  Pac.  1088.  Va.  — Eiver- 
side  Residence  Co.  v.  Husted,  109  Va. 
688,  64  S.  E.  958;  Buena  Vista  Co.  v. 
McCandlish,  92  Va.  297,  23  S.  E.  781. 

See  the  title,  "Instructions." 

72.  See  the  title,  "Verdict." 

73.  See  the  title,  "Findings  and 
Conclusions"  and  Brede  v.  Rosedale 
Terrace  Co.^  158  App.  Div.  494,  143  N. 
Y.   Supp.  583. 

[a]  A  finding  that  the  defendant 
was  induced  to  enter  into  the  contract 
of  sale  by  the  false  and  fraudulent 
representations  made  by  the  defendant 
and  relied  on  by  the  plaintiff  is  the 
finding  of  an  ultimate  fact  and  includes 
all  the  essential  elements  of  fraud. 
Clark  V.  ThoTpe  Bros.,  117  Minn.  202, 
135  N.  W.  387. 

74.  Allen  v.  Globe  Grain  &  M.  Co., 
156  Cal.  286,  104  Pac.  305,  as  to  judg- 
ment in  favor  of  some  and  against 
some  defendants.  See  the  titles, 
"Judgments;"    "Decrees." 

[a]  Judgment  may  require  the  ven- 
dee to  execute  a  release  or  cancellation 
of  the  bond  for  deed  before  issuance  of 
execution.  Ankeny  v.  Clark,  1  Wash. 
549,  20  Pac.  583. 

[b"|  Judgment  of  Nonsuit.  —  Scott 
V.   Glenn,  87  Cal.  221,  25  Pac.  405. 

[c]       Surrender   of   Possession.  —  If 
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necessary  for  the  protection  of  the 
purchaser,  the  court  will  provide  by 
the  judgment  that  the  possession  be 
not  surrendered  until  the  amount  re- 
covered shall  have  been  paid  or  other- 
wise secured  to  his  satisfaction.  Mc- 
Indoe  V.  Morman,  26  Wis.  588,  7  Am. 
Rep.  96. 

75.  Richter  v.  Union  Land  etc.  Co., 
129  Cal.  367,  62  Pac.  39;  Russ  Lumber 
&  Mill.  Co.  V.  Muscupiabe  L.  &  W.  Co., 
120  Cai.  521,  527,  52  Pac.  995,  65  Am. 
St.  Rep.  186;  Carter  v.  Fox,  11  Cal. 
App.  67,  103  Pac.  910.  See  generally 
the  title,  "Judgments." 

76.  Cal.  — Haile  r.  Smith,  113  Cal. 
656,  45  Pac.  872.  Ind.  —  Coleman  v. 
Floyd,  131  Ind.  330,  31  N.  E.  75;  Shir- 
ley V.  Shirley,  7  Blaekf.  452.  Ky. 
Walker's  Assignee  v.  Walker,  21  Ky.  L. 
Rep.  1521,  55  S.  W.  726;  Burch  v. 
Bureh,  20  Ky.  L.  Rep.  1641,  49  S.  W. 
798.  Mo.  — Devore  v.  Devore,  138  Mo. 
181,  39  S.  W.  68.  N.  J.  — Craft  v.  ha- 
tourette,  62  N.  J.  Eq.  206,  49  Atl.  711. 
N.  y.  — Elterman  v.  Hyman,  192  N.  Y. 
113,  119,  84  N.  E.  937,  127  Am.  St.  Rep. 
862,  15  Ann.  Cas.  819;  Ungrich  v. 
Shaff,  119  App.  Div.  843,  105  N.  Y. 
Supp.  1013;  Occidental  Realty  Co.  v. 
Palmer,  117  App.  Div.  505,  102  N.  Y. 
Supp.  648.  Tenn.  —  Sautelle  v.  Car- 
lisle, 13  Lea  391.  Eng.  —  Rose  v.  Wat- 
son, 10  H.  L.  Cas.  672,  678,  683,  10  Jur. 
N.  S.  297,  11  Eng.  Reprint  1187;  Whit- 
bread  &  Co.  V.  Watt,  [1902]  1  Ch.  835, 
71  L.  J.  Ch.  424,  86  L.  T.  N.  S.  395. 

fa]  Whether  the  vendor  refuses  to 
perform  or  the  vendor  properly  declines 
to  complete  the  sale,  the  purchaser  has 
a  lien.  Swetitsch  v.  Wasko,  37  111. 
App.  155. 

77.  Payne  v.  Atterbury,  Harr. 
(Mich.)  414;  Elterman  v.  Hyman,  192 
N.  Y.  113,  124,  84  N.  E.  937,  127  Am. 
St.  Rep.  862,  15  Ann.  Cas.  819. 
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in  equity  as  an  imperfect  mortgage/^  enforcable  in  a  way  similar  to 
that  in  which  such  instruments  are  enforced/'  It  has  been  held  that 
an  action  to  enforce  a  purchaser's  lien  is  not  an  action  resting  on 
rescission  by  which  an  election  is  made  to  declare  a  contract  void," 
but  a  suit  in  equity  in  affirmance  of  it  resting  upon  the  equitable 
principle  that  the  vendee  by  the  contract  and  payment  acquired  an 
interest  in  the  land.®^ 

2.  Jiirisdiction.  —  Jurisdiction  over  a  suit  to  enforce  a  purchaser's 
lien  is  in  equity.®' 

3.  Bill  or  Complaint.  —  The  bill  or  complaint  to  foreclose  a  pur- 
chaser's lien  must  state  the  facts  entitling  complainant  to  relief  in 
accordance  with  the  general  rules.*^ 

4.  Decree.  —  The  decree  should  give  the  vendor  a  day  for  pay- 
ment," and  direct  a  restitution  of  possession  if  he  pay  accordingly,^^  or 
a  sale  if  he  fail  to  make  payment.^^  It  should  place  the  parties  in  statu 
quo,  or  as  nearly  so  as  possible.®^  If  equitable  relief  cannot  be  awarded 
for  the  reason  that  the  vendor  has  not  taken  title  to  the  land,  equity  may 
retain  jurisdiction  and  award  a  money  judgment. ®® 

D.  Action  for  Damages  for  Breach  of  Contract.  —  1.  Nature  and 
Form  of  Action.  —  The  form  of  action  by  a  purchaser  for  damages 
for  breach  of  the  contract  not  under  seal  is  assumpsit.^^  If  a  breach  of 
a  bond  for  titles  is  relied  on,  covenant^''  or  debt'^  is  proper.    But  case 


78.  Devore  v.  Devore,  138  Mo.  181, 
39  S.  VV.  68. 

79.  Devore  v.  Devore,  138  Mo.  181, 
39  S.  W.  68. 

80.  Elterman  v.  Hyman,  192  N.  Y. 
113,  125,  84  N.  E.  937,  127  Am.  St.  Eep. 
862,  15  Ann.  Cas.  819. 

81.  Davis  v.  Eosenzweig  Realty 
Operating  Co.,  192  N.  Y.  128,  84  N.  E. 
943,  127  Am.  St.  Eep.  890,  20  L.  E.  A. 
(N.  S.)  175;  Elterman  v.  Hyman,  192 
N.  Y.  113,  126,  84  N.  E.  937,  127  Am. 
St.  Eep.  862,  15  Ann.  Cas.  819. 

82.  111.  —  Swetitsch  v.  Wasko,  37  111. 
App.  155.  Ky.  —  "Wright  v.  Swayne,  5 
B.  Mon.  441.  N.  Y.  —  Feldblum  f.  Lau- 
relton  Land  Co.,  151  App.  Div.  24,  135 
N.  Y.  Supp.  349;  Elterman  v.  Hyman, 
141  App.  Div.  208,  126  N.  Y.  Supp.  6. 

83.  See  infra,  this  note  and  general- 
ly the  titles,  "Bills  and  Answers;"^ 
••Declaration  and  Complaint;"  "Mort- 
gages." 

As  to  biU  to  enforce  vendor's  lien, 
see  supra.,  1,  B,  8. 

[a]  Examples  of  bills  to  foreclose 
purchaser's  liens,  see  Swetitsch  r.  Was- 
ko, 37  111.  App.  155;  Shirley  v.  Shirley, 
7  Blackf.   (Ind.)   452. 

[b]  Petition  for  specific  performance 
upheld  as  a  petition  to  foreclose  a  ven- 


dee's  lien.    Devore  v.  Devore,  138  Mo. 
181,  39  S.  W.  68. 

[c]  On  a  hill  for  an  accounting  for 
improvements  erected  by  the  purchaser, 
equity  may  make  him  compensation 
and  treat  the  land  as  subject  to  a  lien 
therefor.  Ehea  v.  Allison,  3  Head 
(Tenn.)    176. 

84.  Jett  V.  Locke,  5  J.  J.  Marsh. 
(Ky.)   591. 

85.  Jett  V.  Locke,  5  J.  J.  Marsh. 
(Ky.)  591. 

86.  Jett  V.  Locke,  5  J.  J.  Marsh. 
(Ky.)    59L 

87.  Jett  V.  Locke,  5  J.  J.  Marsh. 
(Ky.)    591. 

S8.  Elterman  v.  Hyman,  141  App. 
Div.  208,  126  N.  Y.  Supp.  6. 

89.  Bolton  V.  Huling,  91  111.  App. 
350,  reversed,  195  111.  384,  63  N.  E.  140. 
See  the  title,   "Assumpsit." 

[a]  A  declaration  for  goods  sold  and 
delivered,  or  money  had  and  received 
will  not  support  a  recovery  of  damages 
for  breach  of  contract  to  convey.  Gang- 
■wer  V.  Fry,  17  Pa.  491,  55  Am.  Dec. 
578. 

90.  Sir  Anthony  Maynie  v.  Scot, 
Cro.  Eliz.  479,  78  Eng.  Eeprint  731. 
See  the  title,  "Covenant,  Action  of." 

91.  See    Caldwell    v.    Eichmond,    64 
Jill.  30.    See  the  title,  "Debt." 
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cannot  be  brought  for  breach  of  contract.^=^  The  action  for  damages  for 
breach  of  the  contract  of  sale  is  not  in  disaffirmance  of  the  contract,  but 
in  affirmance  of  it.^^  _      ^  ^  ^  , 

2.  Conditions  Precedent,  —  a.  Performance  or  Tender,  and  Demand 
of  Performance.  — A  purchaser  suing  for  damages  for  breach  of  con- 
tract must  show  that  he  has  performed/-'*  or  made  an  offer  of  perform- 
ance^^  of  all  conditions  precedent  on  his  part  to  be  performed.  When 
the  covenants  to  pay  and  convey  are  dependent  upon  each  other,^« 
a  purchaser  who  seeks  to  sue  for  breach  of  the  contract  must  not  only 
have  been  ready  and  willing  to  perform  on  his  part,^^  but  he  must  also 
have  tendered  the  balance  of  the  purchase  money,^«  and  have  demanded 
performance  of  the  vendor,^^  unless  a  sufficient  excuse  therefor  is  shown.^ 
The  offer  of  performance  must  be  made  in  good  faith,^  and  is  of  no  effect 
unless  the  purchaser  is  at  the  time  able  to  perform,  according  to  the 
offer.3  But  an  actual  tender  of  the  money  rather  than  a  tender  of  per- 
formance with  ability  to  perform  is  not  required.*    As  a  general  rule  a 


92.  Morehouse  v.  Terrill,  111  111. 
App.  460. 

As  to  case  generally,  see  the  title, 
"Case,  The  Action  of  Trespass  on 
the." 

As  to  case  for  deceit,  see  infra,  II,  E. 

93.  Fletcher  f.  Button,  6  Barb.  (N. 
Y.)  646.    See  supra,  II,  A,  2. 

94.  Davis  v.  Barada-Ghio  E.  E.  Co., 
115  Mo.  App.  327,  92  S.  W.  113;  Dar- 
row  V.  Cornell,  30  App.  Div.  115,  51  N. 
Y.  Supp.  828. 

95.  Langan  v.  Mariposa  Commercial 
&  Min.  Co.  (Cal.  App.),  178  Pac.  166; 
Darrow  v.  Cornell,  30  App.  Div.  115, 
51  N.  Y.  Supp.  828. 

96.  iSee  infra,  this  note. 

[a]  When  no  time  for  conveyance 
and  payment  is  specified,  the  cove- 
nants are  mutual  and  a  payment  or 
tender  of  the  purchase  money  must  be 
averred.  McCoy's  Admrs.  v.  Bixbee's 
Admrs.,  6  Ohio  310,  27  Am.  Dee.  258. 

97.  Ziehen  v.  Smith,  148  N.  Y.  558, 
42  N.  E.  1080;  Raudabaugh  v.  Hart,  61 
Ohio  St.  73,  S7,  55  N.  E.  214,  76  Am. 
St.  Rep.  361.  Compare,  Maxon  v.  Gates, 
112  Wis.  196,  88  N.  W.  54,  holding  a 
previous  tender  unnecessary  under  a 
contract  to  pay  the  sum  named  on  the 
performance  of  the  contract  by  the  ven- 
dor. 

98.  Ala. —  Moss  V.  King,  186  Ala. 
475,  65  So.  180;  Brady  v.  Green,  159 
Ala.  482,  48  So.  807.  Mo.  — Davis  v. 
Barada-Ghio  Real  Estate  Co.,  115  Mo. 
App.  327,  92  S.  W.  113.  N.  J.  —  Ack- 
ley  V.  Richman,  10  N.  J.  L.  304.  N.  Y. 
Ziehen  v.  Smith,  148  N.  Y.  558,  42  N 
E.  1080;    Puller  v.  Hubbard,  6  Cow.  13, 
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16  Am.  Dec.  423;  Van  Schaick  v.  Win- 
ne,  16  Barb.  89.  N.  D.  —  Beiseker  v. 
Amberson,  17  N.  D.  215,  116  N.  W.  94. 
Ohio.  —  Raudabaugh  v.  Hart,  61  Ohio 
St.  73,  55  N.  E.  214,  76  Am.  St.  Rep. 
361;  McCoy's  Admrs.  v.  Bixbee's 
Admrs.,  6  Ohio  310,  27  Am.  Dec.  258. 
Vt.  —  Stow  V.  Stevens,  7  Vt.  27,  29  Am. 
Dec.  139. 

99.  Ziehen  v.  Smith,  148  N.  Y.  558, 
42  N.  E.  1080.     See  infra,  this  section. 

1.  See  infra,  this  section. 

2.  Langan  v.  Mariposa  Commercial 
&  Min.  Co.  (Cal.  App.),  178  Pac.  166._ 

3.  Langan  v.  Mariposa  Commercial 
&  Min.  Co.  (Cal.  App.),  178  Pac.  166; 
Raudabaugh  v.  Hart,  61  Ohio  St.  73,  87, 
55  N.  E.  214,  76  Am.  St.  Rep.  361. 

4.  Brady  v.  Green,  159  Ala.  482,  48 
So.  807;  Davis  v.  Barada-Ghio  Real 
Estate  Co.,  115  Mo.  App.  327,  92  S.  W. 
113.  See  Raudabaugh  v.  Hart,  61  Ohio 
St.  73,  ^7,  55  N.  E.  214,  76  Am.  St.  Rep. 
361. 

[a]  The  word  "tender,"  as  used  in 
connection  with  such  a  transaction,  does 
not  mean  the  same  thing  as  when  used 
with  reference  to  the  offer  to  pay 
money  where  it  is  absolutely  due,  but 
only  a  readiness  and  willingness  to  per- 
form in  case  of  the  concurrent  per- 
formance by  the  other  party,  with  pres- 
ent ability  to  do  so,  and  notice  to  the 
other  party  of  such  readiness.  Smith 
V.  Lewis,  24  Conn.  624,  63  Am.  Dec. 
180,  26  Conn.  110,  quoted  in  Rauda- 
baugh V.  Hart,  61  Ohio  St.  73,  88,  55  N. 
E.  214,  76  Am.  St.  Rep.  361. 

[b]  The  tender  need  not  (1)  be  kept 
good  (Allen  V.  Atkinson,  21  Mich.  351), 
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purchaser,  before  suing  for  breach  of  a  contract  of  sale,  must  demand  a 
deed,^  and  allow  the  vendor  a  reasonable  time  to  prepare  it.^  But  he 
need  not  prepare  and  tender  to  the  vendor  a  deed  to  be  executed  by  the 
latter.'^ 

Tender  Excused.  —A  prior  tender  of  the  balance  of  the  purchase  money, 
and  a  demand  for  the  purchase  money  is  excused  when  it  would  be 
wholly  nugatory  or  a  useless  ceremony,^  or  when  it  is  waived  by  the 
vendor,^  or  when  the  vendor  repudiates  the  contract  before  the  time  for 
performance, ^°  or  when  the  vendor  omits  to  attend  at  the  time  and  place 
appointed  for  the  consummation  of  the  contract,"  or  is  actually  unable 
to  give  a  good  title,^^  qj.  j^^s  disabled  himself  from  performing,^^  or,  it 
has  been  held,  when  he  has  alienated  the  estate  to  some  other  person,^* 
or  when  he  is  unable  or  neglects  to  discharge  the  estate  from  a  cloud  or 
incumbrance.^^ 

b.  Surrender  of  Possession.  —  A  purchaser  need  not  offer  to  rescind 
the  contract  and  to  restore  what  he  has  received,  or  surrender  posses- 
sion,  in  order  to  entitle  him  to  maintain  an  action  for  damages  for 
breach  of  the  contract  of  sale.^^ 

3.  Jurisdiction  and  Venue.  —  Jurisdiction  of  an  action  by  a  pur- 


nor  (2)   the  money  brought  into  court. 
Blood  V.  Hardy,  15  Me.  61. 

5.  Cal.  —  Kinkead  f.  Shreve,  17 
Cal.  275.  Ind.  —  Sheets  v.  Andrews,  2 
Blackf .  274.  Miss.—  Standif er  v.  Davis, 
13  Smed.  &  M.  48.  N.  Y.  — Fuller  V. 
Hubbard,  6  Cow.  13,  16  Am.  Dec.  423. 

6.  Fuller  r.  Hubbard,  6  Cow.  (N.  Y.) 
13,    16    Am.    Dec.    423. 

7.  Ala.  —  Brady  v.  Green,  159  Ala. 
482,  48  So.  807;  Bedell's  Admr.  f. 
Smith,  37  Ala.  619;  Johnson  v.  Col- 
lins, 17  Ala.  318.  Miss.  —  Standif  er  v. 
Davis,  13  Smed.  &  M.  48.  Ohio.  —  Kau- 
dabaugh  c  Hart,  61  Ohio  St.  73,  87,  55 
N.  E.  214,  76  Am.  St.  Eep.  361. 

8.  Ala.  —  Hawkins  v.  Merritt,  109 
Ala.  261,  19  So.  589.  N.  Y.  —  Zihen  v. 
Smith,  148  X.  Y.  558,  42  N.  e.  1080; 
Holmes  r.  Holmes,  12  Barb.  137;  Dar- 
row  V.  Cornell,  80  A  pp.  Div.  115,  51  N. 
Y.  Supp.  828.  N.  D.  —  Beiseker  t:  Am- 
berson,  17  N.  D.  215,  116  N.  W,  94. 

9.  Holmes  v.  Holmes,  12  Barb.  (N. 
Y.)   137. 

10.  Kuhlman  r.  Wieben,  129  Iowa 
188,  105  N.  W.  445,  2  L.  R.  A.  (N.  S.) 
666. 

11.  Holmes  v.  Holmes,  12  Barb.  (N. 
Y.)  137. 

12.  Ala.  —  Allen  v.  Greene,  19  Ala. 
34.  D.  C.  —  Newman  r.  Baker,  10  App. 
Cas.  187.  N.  Y.  —  Darrow  f.  Cornell, 
30  App.  Div.  115,  51  N.  Y.  Supp.  828; 
Holmes  v.  Holmes,   12  Barb.   137. 

[a]     When  the  vendor  has  no  tit4e. 


or  his  title  is  defective  at  the  time 
the  conveyance  is  to  be  made,  a  tender 
of  the  purchase  money  is  not  a  pre- 
requisite to  the  suit.  Holmes  v.  Holmes, 
12   Barb.    (N.   Y.)    137,  146. 

13.  Ala.  —  Hawkins  v.  Merritt,  109 
Ala.  261,  19  So.  589.  N.  Y.  — Higgins 
V.  Eagleton,  155  N.  Y.  466,  50  N.  E. 
287.  Vt.  — Stow  V.  Stevens,  7  Vt.  27, 
35,  29  Am.  Dec.  139.  Eng.  — Sir  An- 
thony Maynie  t'.  Scot,  Cro.  Eliz.  479, 
78   Eng.   Eeprint   731. 

14.  Holmes  f.  Holmes,  12  Barb.  (N. 
Y.)   137.     Compare,  supra,  II,  B,  2. 

[a]  When  the  vendor  has  sold  the 
premises  to  another,  and  given  him  a 
bond  for  titles.  Field  v.  Martin,  49  Ga. 
268. 

15.  Holmes  v.  Holmes,  12  Barb.  (N. 
Y.)   137. 

[a]  When  he  suffers  a  judgment  to 
be  taken  against  him  for  an  amount 
greater  than  the  value  of  the  property 
and  omits  to  release  or  satisfy  it  of 
record.  Holmes  v.  Holmes,  12  Barb. 
(N.  Y.)   137. 

[b]  But  the  mere  existence  of  an 
incumbrance  does  not  excuse  a  tender. 
Higgins  V.  Eagleton,  155  N.  Y.  466,  5Q 
X.  E.  287;  Ziehen  v.  Smith,  148  N.  Y. 
558,  42  N.  E.  1080. 

16.  Myers  v.  Estell,  47  Miss.  4; 
Taylor  f.'^Browder,  1  Ohio  St.  225.  But 
see  Ehorer  v.  Bila,  83  Cal.  51,  23  Pac, 
274. 
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chaser  for  breach  of  a  contract  of  sale  is  at  law."  The  cause  of  action  is 
transitory  and  is  not  within  the  venue  statutes,  making  local,  actions  to 
recover  an  estate  in  real  property  or  to  procure  a  judgment  affecting 
such  estate/* 

4.  Parties. The  general  rules  relating  to  parties  in  actions  upon 

contract  apply  to  actions  by  the  purchaser  for  damages  for  breach  of 
contracts  for  the  sale  of  land/*^  If  the  breach  of  a  vendor's  title  bond 
is  the  basis  of  the  action,  the  obligee  of  the  bond,^"  or  in  case  of  his 
death,  his  administrator,-^  or  in  case  of  the  death  of  one  of  two  joint 
obligees,  the  survivor,-'  is  a  proper  party  plaintiff. 

5.  Declaration  or  Complaint.  —  The  complaint  or  declaration  by  a 
purchaser  for  breach  of  a  contract  of  sale  must  allege  a  cause  of  action 
in  accordance  with  the  general  rules  relating  to  pleadings  in  actions 
upon  contract.'^    It  must  allege  the  sale  contract,^^*  or  the  bond  for  ti- 


17.     Carroll  v.  Wilson,  22  Ark.  32. 

[a J  Equity  Is  Without  Jurisdiction. 
Carroll  v.  Wilson,  22  Ark.  32. 

A  justice  of  the  peace  has  jurisdic- 
tion of  an  action  for  damages  for  fail- 
ure to  convey  or  for  delay  in  execut- 
ing a  conveyance.  See  17  Standard 
Proc.  950. 

18.*  Mott  V.  Coddington,  1  Kobt.  267, 
1  Abb.  Pr.  N.  S.  (N.  Y.)  290;  Hogg  v. 
Mack,  53  Hun  (N.  Y.)  463,  6  N.  Y. 
Supp.  301,  17  Civ.  Proc.  338,  25  N.  Y. 
St.  374;  Lucas  v.  Patton,  49  Tex.  Civ. 
App.   62,   107   S.  W.   1143. 

19.  See  the  titles,  "Implied  and  Ex- 
press Agreements;"  "Parties;"  and 
Beardsley  v.  Duntley,  69  N.  Y.  577, 
action  by  wife  on  contract  of  husband 
as  her  agent. 

[a]  If  the  contract  of  sale  is  under 
seal,  only  a  party  to  the  contract  can 
sue  upon  it.  Boyden  v.  Hill,  198  Mass. 
477,  85  N.  E.  413. 

[b]  Joint  purchasers  must  join. 
Porter  v.  Fletcher;  25  Minn.  493. 

[c]  The  fact  that  after  the  convey- 
ance the  statute  annexed  to  the  title 
the  incidenj;s  of  a  tenancy  in  common 
and  not  a  joint  tenancy  does  not  auth- 
orize a  severance  if  the  wrong  is 
against  the  purchasers  as  joint  con- 
tractors. Porter  v.  Fletcher,  25  Minn. 
493. 

20.  Bedell's  Admr.  v.  Smith,  37  Ala. 
619. 

[a]  By  Assignee.  —  See  McCutchen 
V.  Keith,  2  Ohio  262,  and  the  titles, 
"Assignments;"    "Parties." 

21.  Gibson  v.  Carreker,  82  Ga.  46, 
9  S.  E.  124. 

[a]       Heirs   cannot    sue.     Gibson   v. 
Carreker,    82    Ga.    46,   9   S,    E,    124. 
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22.  Field  v.  Martin,  49  Ga.  268. 

23.  See  the  title,  "Implied  and  Ex- 
press Agreements. ' ' 

[aj  In  an  action  by  the  surviving 
obligee  of  the  bond  for  titles,  he  should 
allege  and  describe  himself  as  survivor. 
But  the  defect  is  cured  by  verdict. 
Field   V.   Martin,   49    Ga.   268. 

Form  of  declaration  against  vendor 
for  not  making  good  title,  see  9 
Standard  Proc.  1242;  form  of  com- 
plaint by  purchaser  for  breach  of  con- 
tract by  the  vendor,  see  9  Standard 
Proc.  1244. 

[b]  Complaints  held  sufficient,  see 
the  following:  Clark  v.  Yocum,  116 
Cal.  515,  48  Pac.  498;  Grau  v.  Grau, 
37  Ind.  App.  635,  77  N.  E.  816. 

[c]  If  the  contract  is  conditioned 
upon  the  title  being  clear,  plaintiff 
must  allege  that  the  vendor  had  a  clear 
title,  or  at  least,  one  which  the  plain- 
tiff was  willing  to  accept  as  a  clear 
title.  Adams  v.  Bridges,  141  Ga.  418, 
81  S.  E.  203. 

24.  Tyler  Bldg.  &  L.  Assn.  v.  Forse, 
(Tex.  Civ.  App.),  69  S.  W.  818.  See 
Wetkopsky  v.  New  Haven  Gas  Light 
Co.,  88  Conn.  1,  90  Atl.  30,  Ann.  Cas. 
1916D,  968;  Bundy  v.  Dare,  62  Iowa 
295,  17  N.  W.  534. 

[a]  Contract  Need  Not  be  Pleaded 
in  Haec  Verba.  —  Britton  f.  Erickson, 
80    Wis.   466,  50   N.    W.   342. 

[b]  When  the  instrument  pleaded  is 
a  mere  offer  to  seU,  the  petition  must 
allege  an  acceptance  of  the  offer,  which 
must  be  shown  to  be  before  the  vendor 
wfthdrew  his  offer  and  refused  to  con- 
vev,  and  within  the  time  of  the  offer. 
Houghtling  r.  Eubank  (Tex.  Civ.  App.), 
186  S.  W.  364. 
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tle,^^  its  breach  by  vendor,^^  as  well  as  the  resulting  damage.^^     The 
plaintiff  must  allege  a  performance^*  by  him  of  his  part  of  the  contract 


[e]  Must  Not  Appear  that  Contract 
Is  Void  Under  Statute  of  Frauds. 
Hutchinson  v.  Bozeman  (Ala.  Ajjp.), 
76   So.   406. 

fd]  An  allegation  of  a  promise  to 
pay  a  specified  sum  imports  a  cash  pay- 
ment in  the  absence  of  a  stipulation 
for  credit  and  is  sufficiently  definite. 
Brady  v.  Green,  159  Ala.  482,  48  So. 
807. 

[e]  If  the  description  of  the  prop- 
erty in  the  contract  is  not  complete, 
the  complaint  must  contain  the  aver- 
ments of  such  extrinsic  matter  as  is 
necessary  to  complete  the  description. 
Marriner  r.  Dennison,  78  Cal.  202,  20 
Pac.  386.  See  Spaulding  v.  Smith  (Tex. 
Civ.  App.),  169  S.  W.   627. 

25.  See  infra  this  note. 

[a]  A  consideration  for  the  execu- 
tion of  the  bond  need  not  be  alleged, 
as  the  bond  itself  imports  a  sufl&cient 
consideration.  Northern  Kansas  Town 
Co.  r.  Oswall,  18  Kan.  336. 

26.  Ala.  —  Bradv  r.  Green,  159  Ala. 
482,  48  So.  807;  Hawkins  v.  Merritt, 
109  Ala.  261,  19  So.  589,  sufficient  al- 
legation. Md.  —  Clagett  v.  Easterday, 
42  Md.  617.  N.  Y.  —  Van  Schaick  v. 
Winne,  16  Barb.  89. 

[a]  Conclusion.  —  An  allegation  that 
the  vendor  has  failed  to  fulfill  his  ob- 
ligations by  virtue  of  the  contract  is 
bad  as  being  a  conclusion  of  law. 
Van  Schaick  v.  "Winne,  16  Barb.  (N. 
Y.)   89. 

[b]  A  breach  of  covenant  to  convey 
may  be  assigned  in  the  negative  of  the 
covenant  generally,  or  according  to  its 
legal  effect.  Clagett  v.  Easterday,  42 
Md.    617. 

[c]  A  complaint  alleging  that  the 
vendor  after  the  sale  to  the  plaintiff 
parted  with  the  title  to  another  must 
further  plead  that  the  v^dor  did  this 
without  reserving  and  protecting  the 
vendee's  rights  under  the  executory 
contract.  Brimmer  v.  Salisburv,  167 
Cal.  522,  140  Pac.  30. 

fd]  As  to  alleging  an  eviction  by 
paramount  title,  (1)  see  Hutchinson  v. 
Bozeman  (Ala.  App.),  76  So.  406.  _  (2) 
In  alleging  an  eA'iction,  the  plaintiff 
should  allege  that  the  eviction  was  by 
a  title  paramount  to  that  of  the  ven- 
dor. Stacy  r.  Coleman,  10  Ky.  L.  Eep. 
78.    (3)  But  an  allegation  that  the  ven- 


dor is  wholly  unable  to  make  a  war- 
ranty deed  as  he  agreed  and  promised 
to  do,  supplies  this  lack.  Stacy  v.  Cole- 
man, 10  Ky.  L.  Rep.  78. 

27.  Cal.  —  Marriner  v.  Dennison,  78 
Cal.  202,  20  Pac.  385.  See  Clark  v. 
Yocum,  116  Cal.  515,  48  Pac.  498.  Ind. 
Axtel  V.  Chase,  77  Ind.  74.  N.  Y. — Good- 
man V.  Wolf,  95  App.  Div.  522,  88  N.  Y. 
Supp.  934.  W.  Va.  —  See  Mullen  v. 
Cook,  69  W.  Va.  456,  71  S.  E.  566,  as 
to  wrong  measure  of  damages. 

[a]  As  Affected  by  Measure  of 
Damages.  —  If  the  consideration  paid 
is  the  measure  of  damages,  the  plaintiff 
must  allege  a  payment  of  the  considera- 
tion or  a  part  thereof.  If  the  value  of 
the  land  at  the  date  of  the  contract  of 
sale  in  excess  of  the  consideration  price 
is  the  measure,  the  declaration  must 
allege  that  the  land  at  that  time  was  of 
a  greater  value  than  the  price  agreed  to 
be  paid.  Freeman  r.  Falconer,  201  Fed. 
785,  120  C.  C.  A.  32. 

[t)]  To  recover  special  damages,  (1) 
they  must  be  pleaded.  Cal.  —  Moore 
f.  Fredericks,  24  Cal.  App.  536,  141 
Pac.  1049.  N.  Y.  —  Shepman  Mortgage 
&  E.  Corp.  t'.  Sussman,  147  App.  Div. 
25,  l3l  N.  Y.  Supp.  645.  Tex.  — Sutton 
r.  Page,  4  Tex.  142.  But  see  Emerson- 
Brantingham  Co.  f.  Brennan,  35  N.  D. 
94,  159  iST.  W.  710.  (2)  Damages  due 
to  expenses  incurred  in  examining  title 
do  not  necessarily  arise  from  a  breach 
of  the  contract  and  must  be  specially 
pleaded.  Moore  v.  Fredericks,  24  Cal. 
App.   536,   141   Pac.    1049. 

[c]  The  purchaser  must  ask  for  the 
value  of  the  improvements.  He  cannot 
recover  their  value  in  a  subsequent 
action  as  this  would  be  a  splitting  of 
the  cause  of  action.  Crocker  v.  Inger- 
soll  E.  &  C.  Co.,  249  Fed.  31,  161  C.  C. 
A.  91. 

[d]  Nonpa3rment  of  the  damage 
need  not  be  alleged.  Grau  r.  Grau,  37 
Ind.  App.  635,  77  N.  E.  816,  qxioting' 
Singleton  r.  O'Blenis,  125  Ind.  151,  25 
N.  E.  154. 

28.  Ala. —  Bradv  f.  Green,  159  Ala. 
482,  48  So.  807.  Cal.  —  Easton  r.  Mont- 
gomery, 90  Cal.  307,  318,  27  Pac.  280, 
25  Am.  St.  Rep.  123.  Ga.  —  Norton  v. 
Fleming,  145  Ga.  475,  89  S.  E.  573. 
lU.  — Caldwell  v.  Richmond,  64  111.  30. 
N.  Y.  —  New  York  City  Estates  Co.  v. 
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and  of  all  conditions  precedent  to  suit,  such  as  the  payment,^^  or  a  tender 
of  the  purchase  money,'°  and  a  demand  for  a  deed  or  performance,'^ 
or  an  excuse  for  these  things,^^  and  it  has  been  held,  allege  plaintiff's 
readiness  to  perform.^^  But  a  surrender  of  possession  need  not  be 
alleged,  because  such  surrender  is  not  a  condition  precedent.'*  If  a 
wrongful  recovery  of  possession  by  the  vendor  after  a  waiver  of  for- 
feiture is  relied  on,  the  waiver  must  be  pleaded.'=^ 

6.  Defendant's  Pleadings.  —  The  defendant's  pleadings  must  con- 
form to  the  general  rules  elsewhere  treated.'^    The  vendor  cannot  recoup 


Central  Kealty  Co.,  118  N.  Y.  Supp. 
1054-^  Van  Schaick  v.  Winne,  16  Barb. 
89.  Va.  —  Newberry  v.  Kuffin,  102  Va. 
73,  45  S.  E.  733.  Wis.  —  Britton  v. 
Erickson,  80  Wis.  466,  50  N.  W.  342.  , 
See  11  Standard  Proc.  998. 

[a]  Time  of  performance  must  be 
alleged.  Mitchell  v.  Sheppard,  13  Tex. 
484,  491. 

[b]  General  Allegation.  —  Murphy 
V.  Hart,  1^2  App.  Div.  548,  107  N.  Y. 
Supp.  452.   See  11  Standard  Proc.  1002. 

29.  Ind.  —  Cunningham  v.  Flinn,  1 
Blackf .  266.  Ky.  —  Bane  v.  McMeekin, 
4  Bibb  27.  N.  Y.  — Kaplan  v.  Cohen, 
34  Misc.  91,  68  N.  Y.  Supp.  766.  Eng. 
Callonel  v.  Briggs,  1  Salk.  112,  91  Eng. 
Reprint  104. 

[a]  The  time  and  place  of  payment 
must  be  stated  as  against  an  objection 
by  special  demurrer;  but  an  averment 
of  payment  before  the  commencement 
of  suit  is  sufficient  as  against  a  gen- 
eral demurrer.  Cunningham  v.  Flinn, 
1  Blackf.   (Ind.)   266. 

30.  Ky.  —  Bane  v.  McMeekin,  4 
Bibb  27.  N.  J.  —  Ackley  v.  Eichman, 
10  N.  J.  L.  304.  N.  Y.  —  Higgins  v. 
Eagleton,  155  N.  Y.  466,  50  N.  E.  287. 
Ohio.  —  Raudabaugh  v.  Hart,  61  Ohio 
St.  73,  89,  55  N.  E.  214,  76  Am.  St. 
Rep.  361;  Campbell  v.  Gittings,  19 
Ohio  347.  Eng.  —  Callonel  v.  Briggs,  1 
Salk.   112,  91'  Eng.  Reprint   104. 

[a]  An  allegation  of  readiness  and 
willingness  to  perform,  without  an  al- 
legation showing  an  attempt  to  ap- 
prise the  vendor  of  the  readiness,  or  a 
tender  of  performance  in  any  way,  is 
not  sufficient.  N.  J.  —  Aekley  v.  Rich- 
man,  10  N.  J.  L.  304.  N.  Y.  — Van 
Schaick  v.  Winne,  16  Barb.  89.  Ohio. 
Raudabaugh  v.  Hart,  61  Ohio  St.  73,  92, 
55  N.  E.  214,  76  Am.  St.  Rep.  361. 

31.  Gibson  v.  Carriker,  82  Ga.  46,  9 
S.  E.  124;  Higoins  r.  Eagleton,  155  N. 
Y.  466,  473,  50  N.  E.  287. 

fa]  An  allegation  of  a  demand  for 
a  deed  at  divers  times  is  not  subject  to 


demurrer  because  no  demand  is  alleged 
to  have  been  made  before  suit  brought. 
Standifer  v.  Davis,  13  Smed.  &  M. 
(Miss.)    48. 

32.  ria.  —  Duval  Inv.  Co.  v.  Stock- 
ton, 54  Fla.  296,  45  So.  497.  Ga.— Gib- 
son f.  Carreker,  82  Ga.  46,  9  S.  E.  124. 
111.  —  Tiehenor  v.  Newman,  186  111.  264, 
57  N.  E.  826.  N.  Y.  — Higgins  V. 
Eagleton,  155  N.  Y,  466,  50  N.  E.  287; 
Holmes  v.  Holmes,  12  Barb.  137.  Ohio. 
Gebbie  v.  Efros,  95  Ohio  St.  215,  116  N. 
E.  31.  Wash. —  Palmer  v.  Clark,  52 
Wash.  345,  100  Pac.  749.  See  Green  v. 
McLaughlin  Realty  Co.,  64  Wash.  147, 
116  Pac.  641. 

[a]  When  the  complaint  shows  that 
the  vendor  cannot  comply  with  the  con- 
tract or  absolutely  repudiates  it  by 
denying  its  existence,  a  tender  need 
not  be  pleaded.  Palmer  v.  Clark,  52 
Wash.  345,  100  Pac.  749. 

33.  Stow  V.  Stevens,  7  Vt.  27,  29 
Am.  Dec.  139.  Contra,  Damon  v.  Wes- 
ton, 77  Iowa  259,  42  N.  W.  187. 

[a J  On  averring  an  excuse  for  per- 
formance the  plaintiff  must  allege  his 
readiness  to  perform.  Stow  v.  Stevens, 
7  Vt.  27,  29  Am.  Dec.  139. 

34.  Taylor  r.  Browder,  1  Ohio  St. 
225.    See  supra,  II,  D,  2. 

35.  Allen  v.  Gheer,  98  Kan.  228,  158 
Pac.   17. 

[a]  Unless  the  Evidence  Is  Received 
Without  Objection.  —  Allen  v.  Gheer, 
98  Kan.  228,  158  Pac.  17.  Enlargement 
of  issues  by  failure  to  object  to  evi- 
dence,  see   20    Standard   Proc.    706. 

36.  See  11  Standard  Proc.  1010,  et 
seq.,  and  Gruhn  v.  Eppig,  175  App.  Div. 
787,  161  N.  Y.  Supp.  629. 

[a]  A  general  plea  of  performance 
or  readiness  to  perform  is  insufficient 
in  answer  to  an  averment  that  a  con- 
veyance was  demanded  and  refused  and 
has  not  been  made.  The  plea  must 
show  specifically  the  manner  of  per- 
formance. Taylor  v.  Browder,  1  Ohio 
St.  225.    See  Galletly  v.  Board  of  Jus- 
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the  value  of  the  use  and  occupation  of  the  land." 

7.  Replication  and  Reply.  —  The  necessity  for  and  sufficiency  of  a 
replication  and  reply  are  governed  by  rules  elsewhere  discussed.^^ 

8.  Trial  and  Judgment.  —  The  trial  of  an  action  by  the  vendee  for 
breach  of  the  vendor's  contract  follows  the  usual  practice  in  contract 
actions'^  as  to  proof  and  variance,"  questions  of  law  and  fact,'^  instruc- 
tions," and  verdict  or  findings."    And  the  same  is  true  as  to  the  judg- 


tices,  2  Blackf.  (Ind.)  221;  Tinney  v. 
Ashlev,  15  Pick.  (Mass.)  546,  26  Am. 
Dec.  620. 

[b]  A  plea  of  tender  of  deed  must 
(1)  show  the  deed  tendered.  Sook  v. 
Knowles,  1  Bibb  (Ky.)  283.  (2)  The 
deed  should  be  set  out  in  the  plea  or 
a  profert  should  be  made  of  it.  Taylor 
V.  Browder,  1  Ohio  St.  225.  See  the 
title,  "Oyer  and  Profert." 

[e]  Nil  debet  is  not  a  good  plea  to 
a  special  count  on  a  penal  bond  to  con- 
vey land.  Caldwell  v.  Richmond,  64 
111.    30. 

37.  Greene  v.  Allen,  32  Ala.  215; 
Herndon  f.  Venable,  7  Dana  (Ky.)  371, 
following  and  approving  Combs  c.  Tarl- 
ton's  Admrs.,  2  Dana  (Ky.)  464. 

[a]  When  Vendor's  Title  Fails. 
The  vendor  cannot  recoup  for  rents  and 
profits  in  an  action  for  breach  of  con- 
tract when  the  breach  alleged  is  a  fail- 
ure of  the  vendor's  title,  for  this  may 
subject  the  purchaser  to  a  double  re- 
covery, first  to  the  vendor  and  second 
to  the  true  owner,  Greene  v.  Allen, 
32  Ala.  215.  But  see  Lancoure  v.  Dupre, 
53  Minn.  301,  55  N.  W.  129;  Ander- 
son V.  Ohnoutka,  84  Neb.  517,  121  N.  W. 
577.  In  both  these  cases  a  rule  con- 
trary to  the  text  seems  to  be  laid 
down,  but  they  seem  on  the  facts,  to 
be  cases  of  rescission  rather  action  for 
breach  of  contract. 

[b]  Unlawful  occupation  previous 
to  the  making  of  the  contract  cannot 
be  made  the  basis  of  a  counterclaim, 
since  it  is  a  cause  of  action  in  tort  not 
arising  out  of  transaction  or  subject 
of  the  action.  McLane  r.  Kelly,  72 
Minn.  395,  75  N.  W.  601. 

38.  See  the  title,  "Replication  and 
Reply,"   and   11    Standard   Proc.   1033. 

[a]  In  an  action  for  deficiency  in 
quantity,  a  plea  that  the  sale  was  by 
the  acre,  made  for  the  first  time  in  the 
reply,  is  a  distinct  cause  of  action  and 
evidence  based  on  the  reply  is  inad- 
missible. .Johnson  r.  Trump,  161  Iowa 
512.  143   N.   W.  510. 

[b]  Alleging  fraud,  see  Johnson  v. 


Trump,  161  Iowa  512,  143  N.  W.  510. 

39.  See  the  titles,  "Juries  and  Jur- 
ors;" "Trial." 

40.  See  the  title,  "Variance  and 
Failure  of  Proof;"  11  Standard  Pkoc. 
1036;  and  Robinson  v.  Trofitter,  106 
Mass.   51. 

[a]  A  plaintiff  who  has  alleged  a 
demand  must  stand  on  his  allegation. 
If  unable  to  prove  a  demand,  he  must 
amend  by  alleging  an  excuse  therefor 
if  he  wishes  to  rely  upon  such  excuse. 
Gibson  v.  Carreker,  82  Ga.  46,  9  S.  E. 
124. 

[b]  An  averment  of  offer  and  ten- 
der  of  payment  may  be  proved  by  show- 
ing an  offer  to  pay  in  banknotes  which 
were  not  refused"  on  account  of  the 
character  of  the  medium,  or  the  plain- 
tiff may  show  that  when  about  to  pro- 
duce the  money  or  thing  to  be  ten- 
dered, the  vendor  told  him  it  would 
not  be  necessary  and  he  would  not  ac- 
cept it,  or  any  other  act  dispensing 
with  a  strict  legal  tender.  Holmes  v. 
Holmes,  12  Barb.  (N.  Y.)  137. 

41.  See  the  title,  "Province  of 
Judge  and  Jury;"  11  Standard  Proc. 
1054;  and  Brooks  f.  Miller,  103  Ga. 
712,   30   S.   E.   630. 

[a]  The  date  of  the  breach  of  the 
contract  is  a  question  for  the  jury. 
Hartzell  v.  Crumb,  90  Mo.  629,  3  S.  W. 
59. 

[b]  Whether  the  contract  was  exe- 
cuted in  a  reasonable  time  is  a  question 
for  the  jury  when  the  facts  are  dis- 
puted. McMurry  v.  Fletcher,  28  Kan. 
337. 

42.  HI.  — Dadv  r.  Condit,  188  111. 
234,  58  N.  E.  900,  209  111.  488,  70 
X.  E.  1088.  la.  —  Welch  v.  Browning, 
115  Iowa  690,  87  N.  W.  430.  Pa.  —  Orr 
V.  Greiner,  254  Pa.  314,  98  Atl.  953. 

See  the  title,  "Instructions"  and  11 
Standard  Proc.  1066. 

43.  See  the  titles.  "Verdict;" 
"Findings  and  Conclusions." 

[a]  In  debt  on  a  penal  bond  to  con- 
vey, the  verdict  should  specify  the  debt 
and   damages.     Caldwell    v.   Richmond, 
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ment  which  is  rendered.** 

E.  Action  for  Damages  for  Fraud  and  Deceit.  —  1.  Nature  and 
Form  of  Action.  —  An  action  by  the  purchaser  for  damages  resulting 
from  the  fraud  or  misrepresentation  of  the  vendor  should  be  in  form  an 
action  on  the  case  for  deceit/^  not  assumpsit."'^  The  action  is  not  ex- 
contractu  but  ex  delicto  when  the  gist  of  the  action  is  fraud.*^ 

2.  Conditions  Precedent.  —  Neither  a  performance  of  the  balance 
of  the  contract,*^  a  rescission  of  the  contract,*^  or  a  return  of  the  prop- 
erty received,^"  is  a  condition  precedent  to  an  action  for  deceit. 

3.  Parties.  —  The  usual  rules  respecting  parties  in  an  action  foi* 
fraud  or  deceit,  govern  the  purchaser's  action  on  this  ground.'^^ 

4.  Pleadings.  —  The  declaration  or  complaint  must  allege  a  cause  of 
action  for  deceit,^"  in  accordance  with  the  general  rules.^^  It  must  al- 
lege the  facts  constituting  the  fraud,^*  and  the  resulting  damage.^'    It 


64  111.  30. 

44.  See  generally  the  title,  ••Judg- 
ments. ' ' 

[a]  The  Recovery  Is  Personal. 
Mott  V.  Coddington,  1  Abb.  Pr.  (N.  S.) 
290,  1  Eobt.   (N.  Y.)   267. 

[b]  A  simple  money  judgment  is  re- 
covered. Hogg  r.  Mack,  53  Hun  463, 
6  N.  Y.  Supp.  301,  17  Civ.  Proc.  338, 
25    N.   Y.    St.    374. 

45.  Ala.  —  Morgan  v.  Patrick,  7  Ala. 
185.  111.  — Hett  r.  Collins,  102  111.  402. 
N.  y.  — Ward  v.  Wimau,  17  Wend.  193. 
Vt.  — Harlow  v.  Green,  34  Vt.  379. 

See  generally  the  title,  "Fraud  and 
Deceit. ' ' 

46.  Morgan  v.  Patrick,   7   Ala.   185. 

47.  Ahrens  V.  Adler,  33  Cal.  608; 
Couch  V.  Crane,  142  G-a.  22,  82  S.  E. 
459,  463. 

48.  See   10  Standard  Proc.  42. 

49.  Ahrens  v.  Adler,  33  Cal.  608, 
619. 

As  to  action  for  rescission,  see  infra, 
U,  H. 

50.  Maxwell  v.  Sherman,  172  Ala. 
626,  55  So.  520;  Hurlbert  V.  T.  D.  Kel- 
logg Lumber  &  Mfg.  Co.,  115  Wis.  225, 
91  N.  W.  673'. 

As  to  rule  generally,  see  10  Standard 
Proc.  42. 

51.  See  the  title  ••Parties"  and  10 
Standard  Proc.  46. 

[a]  Joinder  and  Assignment.  —  The 
purchasers  on  whom  the  deceit  was 
practiced  jointly  must  join  or  the 
action  must  be  brought  by  the  assignee 
succeeding  the  right  of  "action  in  all. 
An  averment  that  W.  sold,  transferred 
all  his  interest  in  the  premises  acquired 
by  the  deed  of  conveyance  is  not  suf- 
ficient to  show  a  right  of  action  in  the 
plaintiff  as  the  action  is  personal,  and 
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not  upon  a  covenant  in  a  deed  running 
with  the  land.  Lawrence  v.  Montgom- 
ery, 37  Cal.   183. 

52.  See  Allred  f.  Tate,  113  Ga.  441, 
39  S.  E.  101,  holding  the  petition  stated 
a  cause  of  action  for  rescission  not  for 
deceit. 

Form  of  declaration  and  complaint 
for  fraudulently  misrepresenting  quan- 
tity, see  9  Standard  Proc.  514,  516. 

[a]  Complaints  held  sufficient,  see 
the  following:  U.  S.  — W.  P.  Walker 
&  Co.  V.  Walbridge,  136  Fed.  19,  68  C. 
C.  A.  569.  Colo.  —  Connell  v.  El  Paso 
Gold  Min.  &  Mill.  Co.,  33  Colo.  30,  78 
Pac.  677.  Fla.  —  Grady  v.  Jeffares,  25 
Fla.  743,  6  So.  828.  N.  J.  —  Steip  v. 
Seguine,  66  N.  J.  L.  370,  49  Atl.  715. 
Wis.  —  Koepke  v.  Winterfield,  116  Wis. 
44,  92  N.  W.  437. 

53.  See  the  title,  "Fraud  and  De- 
ceit." 

[a]  It  is  similar  in  substance  to  the 
plaintiff's  pleading  in  the  correspond- 
ing action  based  on  a  sale  of  person- 
alty. Harlow  v.  Green,  34  Vt.  379. 
See  the  title  •'Sales." 

54.  Ala.  —  Hutchinson  v.  Bozeman 
(Ala.  App.),  76  So.  406.  Ind.  — Langs- 
dale  V.  Girton,  51  Ind.  99;  Equitable 
Trust  Co.  V.  Milligan  (Ind.  App.),  64 
N.  E.  673.  N.Y.  —  Kingsland  V. 
Haines,  62  App.  Div.  146,  70  N.  Y.  Supp. 
873. 

[a]  The  word  ''fraud"  or  "fraud- 
ulent" need  not  be  used.  Ashley  -v. 
Holland  (Tex.  Civ.  App.),  180  S.  W. 
635. 

As  to  allegations  required  generally, 
see  10  Standard  Proc.  52,  et  seq. 

55.  Marriner  r.  Dennison,  78  Cal. 
202,  20  Pac.  386.  See  generally,  10 
Standard  Proc.  57. 
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need  not  allege  an  offer  to  return  the  property,^^  or  a  payment,"  or  offer 
or  readiness  to  pav  the  balance  of  the  purchase  money  called  for  by  the 
contract.^*  Nor  need  it  allege  that  the  defendant  conveyed  the  land  to 
the  plaintiff.^^ 

The  joinder  of  causes  follows  the  general  principles  elsewhere  treated.^" 

The  defendant's  pleadings  follow  the  general  rules.®^ 

F.  Action  for  Breach  op  Covenant.  —  A  purchaser  suing  for  breach 
of  covenant  must  proceed  in  accordance  with  the  general  rules  discussed 
elsewhere  in  this  work*^-  both  as  to  parties^^  and  pleadings.*'*  A  declara- 
tion or  complaint  must  allege  facts  constituting  a  breach  of  covenant.^' 
If  the  covenant  is  one  of  general  warranty,  there  must  be  alleged  an 
eviction  by  a  paramount  title, ^"^  or,  it  has  been  held,  an  entire  want  of 
title  in  the  grantor."  To  show  breach  of  covenant  of  seisin,  the  plaintiff 
must  show  the  defendant  had  no  title  at  all.''^    If  the  covenant  is  one 


56.  Fordtran  v.  Cunningham  (Tex. 
Civ.  App.)   Ml  S.  W.  562. 

[a]  The  absence  of  such  allegation 
Indicates  that  the  action  is  for  dam- 
ages for  fraud  rather  than  for  rescis- 
sion, even  though  the  plaintiff  prayed 
for  a  cancellation  of  the  deed  and  a 
surrender  of  the  notes.  Fordtran  v. 
Cunningham  (Tex.  Civ.  App.),  141  S. 
W.  562. 

57.  Grady  c  Jeffares,  25  Fla.  743,  6 
So.  828. 

58.  Grady  v.  Jeff  ares,  25  Fla.  743, 
747,  6  So.  828,  distinguishing  Sanford 
V.  Cloud,  17  Fla.  532. 

59.  Harlow  c.  Green,  34  Vt.  379. 
[a]      The   plaintiff  has   a  cause   of 

action  even  though  he  has  not  taken  a 
deed.     Harlow  v.  Green,  34  Vt.  379. 

60.  See  the  title,  "Joinder  of 
Actions,"  and  10  Standard  Proc.  50. 

[a]  Breach  of  warranty  cannot  be 
joined  with  the  action  for  fraud.  The 
court  may  require  an  election.  Seymore 
V.  Rice,  94  Ga.  183,  21  S.  E.  293. 

61.  See  Blumenileld  v.  Stine,  96 
App.  Div.  160,  89  N.  Y.  Supp.  85;  10 
Standard  Proc.  58;  the  titles,  "An- 
swers;" "Denials;"  and  titles  dealing 
with  particular  pleas   and  defenses. 

[a]  Defendant  cannot  counterclaim 
an  unpaid  portion  of  the  purchase 
price.  Heidelbach  v.  Kilpatrick,  3  Civ. 
Proc.  (N.  Y.)  209.  See  the  title,  "Set- 
off,   Counterclaim    and    Recoupment." 

62.  See  the  titles,  "Covenant, 
Action  of;"  "Implied  and  Express 
Agreements." 

63.  See  the  title  "Parties'-'  and, 
3  Standard  Proc.  136. 

[a]  The  person  purchasing  the  land 
for  the  use  of  himself  and  another  to 


whom  the  warranty  was  made  should 
sue.  Wasserman  v.  Fleisher,  249  Pa. 
29,   94   Atl.   454. 

[b]  Any  subsequent  vendee  may  (1) 
sue  for  breach  of  a  covenant  of  war- 
ranty of  title,  as  it  runs  with  the  land. 
Morrow  v.  Baird,  114  Tenn.  552,  86  S. 
W.  1079.  See  generally  6  Standard 
Proc.  136.  (2)  But  he  cannot  sue  on 
the  covenants  of  seisin  and  of  right  to 
convey  as  they  are  not  assignable. 
Lawrence  r.  Montgomery,  37  Cal.  183. 
See  6  Standard  Proc.  138. 

[c]  Joint  purchasers  must  join  in 
the  action.  Lawrence  v.  Montgomery, 
37  Cal.  183. 

[d]  A  municipal  corporation  with- 
out authority  to  convey  with  covenants 
cannot  be  sued  for  breach  of  covenant. 
Harrison  v.  Palo  Alto  Co.,  104  Iowa  383, 
73  N.  W.  872. 

64.  See  the  title,  "Covenant,  Ac- 
tion of." 

65.  Woodford  v.  Leavenworth,  14 
Ind.  311. 

Forms  of  complaint  on  covenant 
against  incumbrances,  for  quiet  enjoy- 
ment, of  seisin  or  power  to  convey, 
and  of  warranty  of  title,  see  9  Stand- 
ard Proc.  1262,  et  seq.;  on  covenant 
against  nuisances,  see  9  Standard 
Proc.  1247;  on  covenant  to  maintain 
a  fence,  see  9  Standard  Proc.  1247;  of 
declaration  for  breach  of  covenant  of 
good  title,  see  9  Standard  Proc.  1260. 

66.  Ind. —  Woodford  r.  Leaven- 
worth, 14  Ind.  311.  Miss.  — Dyer  v. 
Britton,  53  Miss.  270.  Va.  —  Koger  r. 
Kane's    Admr.,   5   Leigh    (32   Va.)    606. 

67.  Woodford  v.  Leavenworth,  14 
Ind.  311. 

68.  Axtel  V.  Chase,  77  Ind.  74. 
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of  good  title,  an  eviction  need  not  be  alleged.««    Under  statute,  a  copy  of 
the  deed  should  be  set  out  in  the  pleadingJ° 

G  Action  for  Compensation  for  Deficiency.  —  1.  At  Law.  — In 
case' of  deficiency  in  quantity  of  land  sold  by  the  acre  the  vendee  who 
has  the  agreed  price  has  a  remedy  at  law  by  action  for  damages  or  for 
money  had  and  received  for  the  overpayment.^^ 

2.  In  Equity.  —  Equity  has  no  jurisdiction  of  an  action  for  com- 
pensation for  deficiency  in  the  quantity  of  land,  except  where  fraud  or 
other  equitable  grounds  exist.^^  g^ch  a  suit  in  equity  is  transitory." 
The  o-eneral  rufes  as  to  parties,'*  pleadings''  and  decree'*'  should  be 
followed  in  such  a  suit.  The  bill  must  set  up  the  deficiency  m  quan- 
tity," and  allege  the  fraud,  mistake,  or  other  ground  of  equitable  relief.*^ 

H".  Action  for  Kescission  and  Cancellation.  —  1.  Nature,  Juris- 
diction and  Venue.  —  Notwithstanding  a  remedy  at  law^  for  tlie  re- 
covery of  the  purchase  price,  on  the  theory  of  a  previous  rescission'^  the 
vendee  may,  under  proper  circumstances,  maintain  an  action  in  equity 
to  secure  a  rescission.^"    The  latter  action  is  of  equitable  cognizance" 


[a]  An  averment  that  the  defend- 
ant had  not  a  good  title  in  fee  is  not 
equivalent  to  an  averment  of  no  title 
at  all  and  is  insufficient  to  show  a 
breach  of  covenant  of  seisin.  Axtel  v. 
Chase,  77  Ind.  74. 

69.  Koger  v.  Kane 's  Admr.,  5  Leigh 
(32  Va.)   606. 

70.  Woodford  v.  Leavenworth,  14 
Ind.    311.     See   the    title,    "Exhibits." 

71.  See  supra,  II,  A,  4. 

72.  Ala.  —  Kelly's  Heirs  v.  Allen, 
34  Ala.  663.  la.  —  Notson  v.  Barrett, 
1  G.  Gr.  302.  W.  Va.  — Lewis  v.  Cre- 
gor,   73  W.  Va.  564,  80   S.   E.   957. 

[a]  When  the  deficiency  in  quantity 
is  the  result  of  mistake,  equity  has 
jurisdiction,  notwithstanding  the  exist- 
ence of  a  complete  and  adequate  rem- 
edy at  law;  for  the  reason  that  the 
action  comes  within  the  scope  of  equi- 
ty's elementary  jurisdiction.  Frazier 
V.  Tubb,  2  Heisk.  (Tenn.)  662;  Hull 
17.  Watts,  95  Va.  10,  27  S.  E.  829. 

73.  Williams  v.  Burnett,  6  Mon. 
(Ky.)  322.  See  generally  the  title, 
•'Venue." 

74.  See  the  title,  "Parties." 

,  [a]  Joinder. —  When  the  purchaser 
with  warranty,  resells  the  property 
with  warranty,  he  and  his  subpurchas- 
ers may  join  in  an  action  in  equity 
against  the  vendor  for  reimbursement 
for  losses  sustained  by  reason  of  an 
eviction  from  a  portion  of  the  premises 
under  paramount  title.  Gannard  v.  Es- 
lava,  20   Ala.   732. 

75.  See   the    titles,    "Bills  and  An- 
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swers;"      "Equity     Jurisdiction     and 
Procedure." 

[a]  Eviction  sufficiently  averred,  see 
Gordon  v.  Weaver  (Tenn.  Ch.),  53  S. 
W.    740,    753. 

76.  See  the  titles,  "Decrees;" 
"Judgments." 

[a]  A  decree  should  bear  interest 
from  the  date  of  the  deed  from  the 
grantor.  Hull  v.  Watts,  95  Va.  10,  27 
S.  E.  829. 

77.  See  infra,  this  note. 

[a]  A  bill  for  compensation  because 
of  misrepresentations  as  to  boundaries 
of  the  land  must  allege  a  deficiency  in 
quantity  or  that  the  land  represented 
to  be  within  the  boundary  possessed 
peculiar  value  above  the  balance  of 
the  tract.  Kelly's  Heirs  v.  Allen,  34 
Ala.  663,  671. 

78.  Notson  r.  Barrett,  1  G.  Gr. 
(Iowa)  302;  Meek  v.  Bearden,  5  Yerg. 
(Tenn.)    467. 

fa]  The  bill  need  not  specifically 
allege  that  the  relief  sought  is  founded 
upon  mistake,  when  it  alleges  facts 
which  clearly  show  either  a  mutual 
mistake  or  fraud.  Hull  v.  Watts,  95 
Va.  10,  27  S.  E.  829. 

79.  See  supra,  II,  B. 

Remedy  at  law  as  defeating  equitable 
relief,  see  22  Standard  Proc.  981,  and 
the  title,  "Legal  Remedy." 

80.  Vail  V.  Eeynolds,  118  N.  Y.  297, 
23  N.  E.  301. 

81.  Howard  v.  Linnhaven  Orchard 
Co.,  228  Fed.  523;  Andrews  f.  Thayer 
(Okla.),  171  Pac.  1117. 
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although  the  recovery  of  the  purchase  price  is  also  sought  as  an  incident 
thereto.®-  The  suit  is  transitory  and  need  not  be  brought  in  the  county 
where  the  land  is  situated,^^  unless  the  enforcement  of  the  lien  for  the 
consideration  paid  is  sought.^* 

2.  Conditions  Precedent.  —  A  purchaser  suing  for  a  rescission  on 
the  ground  of  the  vendor's  default,  must  not  himself  be  in  default,^* 
and  must,  therefore,  in  this  class  of  cases,  have  performed  or  tendered 
performance  of  all  acts  of  which  performance  is  then  due  from  him,*^ 
unless  a  tender  or  offer  would,  under  the  circumstances,  be  useless."  In 
actions  at  law  based  upon  rescission  it  is  necessary  for  a  vendee  in  pos- 
session to  restore  or  offer  to  restore  possession  of  the  premises  before  he 
can  sue.^®  Some  authorities  hold  that  this  rule  is  not  applicable  in  suits 
in  equity  for  rescission,*^  it  being  sufficient  to  offer  in  the  bill  of  com- 
plaint to  return  what  has  been  received  and  to  make  a  tender  of  it  on 
the  trial.^°  Other  authorities,  however,  require  a  prior  surrender  of 
possession  or  tender  or  offer  thereof  as  a  condition  precedent  to  suit,'^ 
save  in  exceptional  cases,*^  as,  according  to  some  of  them,  where  fraud 


82.  Andrews  v.  Thayer  (Okla,),  171 
Pac.   1117. 

83.  Bullitt  V.  Eastern  Kentucky 
Land  Co.,  99  Ky.  324,  36  S.  W.  16; 
Lewis  V.  Morton,  5  T.  B.  Mon.  (Ky.)  1. 

84.  Bullitt  V.  Eastern  Kentucky 
Land  Co.,  99  Ky.  324,  36  S.  W.  16. 

Enforcement  of  lien,  see  supra,  II,  C. 

85.  Norris  v.  Letchworth,  167  Mo. 
App.   553,   152   S.   W.   421. 

86.  Avres  v.  Mitchell,  3  Smed.  & 
M.   (Miss.)   683. 

87.  Hawkins  v.  Merritt,  109  Ala. 
261,  19  So.  589;  Eunkle  v.  Johnson,  30 
111.    328,   83    Am.   Dec.   191. 

[a]  As  when  the  vendor  has  no  title 
and  is  not  able  to  perform.  Hawkins 
r.  Merritt,  109  Ala.  261,  19  So.  589; 
Read  v.  Walker,  18  Ala.  323;  Wilhelm 
r.  Fimple,  31  Iowa  131,  7  Am.  Rep.  117. 

88.  See    supra,    II,   B,   2. 

89.  Ky.  —  Shields  v.  Lewis,  20  Ky. 
L.  Rep.  1601,  49  S.  W.  803.  N.  J.— Du- 
bois V.  Nugent,  69  N.  J.  Eq.  145,  60  Atl. 
339.  N.  y.  — Vail  v.  Reynolds,  118  N. 
Y.  297,  23  N.  E.  301,  quoted  in  Davis  v. 
Rosenzweig  Realty  O.  Co.  192  N.  Y.  128, 
84  N.  E.  943,  127  Am.  St.  Rep.  890. 
Wis. —  Hall  V.  Baldwin,  143  Wis.  303, 
127  N.  W.  969. 

See  also  Spalding  v.  Hedges,  2  Pa. 
240. 

[a]  "The  distinction  between  the 
two  classes  of  remedies  is,  that  the 
action  brought  at  law  is  generally  based 
on  the  theory  that  the  rescission  has 
already  been  legally  completed  by  the 
action  of  the  injured  party,  while  the 


equitable  remedy,  reaches  also  to  a  re- 
scission by  judicial  action,  based  on 
the  right  to  rescind  for  the  reasons 
charged  in  the  bill."  Du  Bois  v.  Nu- 
gent, 69  N.  J.  Eq.  145,  60  Atl.  339, 

90.  Rohrof  V.  Schulte,  154  Ind.  183, 
55  N.  E.  427;  Vail  v.  Reynolds,  118  N. 
Y.  297,  23  N.  E.  301. 

[a]  This  Matter  Affects  Only  the 
Question  of  Costs.  —  Dubois  v.  Nugent, 
69  N.  J.  Eq.  145,  60  Atl.  339. 

91.  Ala.  — .^ee  Elliott  v.  Boaz,  9 
Ala.  772  (query).  Compare,  Royal  v. 
Goss,  154  Ala.  117,  122,  45  So.  231. 
Cal.  —  California  Farm  &  Fruit  Co.  v. 
Schiappa-Pietra,  151  Cal.  732,  91  Pac, 
593;  Buena  Vista  F.  &  V.  Co.  v.  Tuohy, 
107  Cal.  243,  40  Pac.  386.  lU.  — Brady 
V.  Cole,  164  111.  116,  45  N".  E.  438,  Ind. 
Patten  t;.~Stewart,  24  Ind.  332, 

See  supra,  I,  G. 

[a]  Notice  and  Tender  Necessary. 
If  the  vendee  has  gone  into  possession 
and  wishes  to  rescind,  he  must  give 
fair  notice  of  his  intention  to  do  so, 
and  must  surrender  or  offer  to  sur- 
render the  estate  to  the  vendor  or  his 
successor  in  interest  in  case  of  his 
death.  Davis  v.  Tarwatery  15  Ark. 
286,  293. 

92.  California  Farm  &  Fruit  Co,  v. 
Schiappa-Pietra,  151  Cal.  732,  739,  91 
Pac.  593. 

[a]  Prior  tender  is  excused  (1) 
where  the  taking  of  an  account  is 
necessary  for  the  ascertainment  of  the 
sum  to  be  repaid,  or  the  sum  is  to  be 
liquidated  by  an  adjudication  based  on 
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is  the  ground  for  rescission.^' 

3.  Parties.  —  The  general  rules  as  to  parties  in  suits  in  equity  apply 
to  a  suit  by  a  purchaser  for  rescission  of  the  contract  of  sale.^* 

4.  Bill  or  Complaint.^''—  A  bill  or  complaint  by  a  purchaser  for  re- 
scission of  a  contract  of  sale  must  state  a  cause  of  action  for  rescission 
in  accordance  with  the  general  rules.^'^  It  must  clearly  show  the  grounds 
relied  upon  for  rescission,^'  such  as  defect  of  title,^«  fraud  or  misrepre- 


evidence  of  facts  independent  of  the 
terms  of  the  contract  itself  (California 
Farm.  &  Fruit  Co.  v.  Schiappa-Pietra, 
151  Cal.  732,  91  Pac.  593;  or  (2)  when 
the  vendee  has  been  defrauded  in  the 
sale- and  has  paid  a  part  or  all  the  pur- 
chase money,  or  made  improvements 
more  valuable  than  the  use  and  oc- 
pation  (Bailey  v.  Jordan,  32  Ala.  50); 
or  (3)  when  the  vendor  is  insolvent. 
Bead  v.  Walker,  18  Ala.  323,  331;  Elli- 
ott V.  Boaz,  9  Ala.  772. 

93.  Ala.  —  Earden  v.  Badham,  142 
Ala.  50O,  38  So.  1029;  Orendorfif  v.  Tall- 
man,  90  Ala.  441,  7  So.  821;  Martin  v. 
Martin,  35  Ala.  560;  Eead  v.  Walker, 
18  Ala.  323.  Ind.  —  Rohrof  v.  Schulte, 
154  Ind.  183,  55  N.  E.  427.  Minn. 
Kiefer  v.  Eogers,  19  Minn.  32.  N.  J. 
Dubois  V.  Nugent,  69  N.  J.  Eq.  145,  60 
Atl.  339.  Wis.  — Hansen  v.  Allen,  117 
Wis.  67,  93  N.  W.  1135. 

An  offer  in  the  bill  to  do  equity  is 
required  though.    See  infra,  II,  H,  4. 

94.  See  the  titles,  "Parties;"  "Re- 
scission and  Cancellation." 

[a]  The  original  vendor  is  a  neces- 
sary party  to  a  cross-bill  for  rescission 
filed  in  an  action  by  his  assignee  to 
collect  the  purchase  money.  Thompson 
V.   Shoemaker,  68  111.  256. 

{b]  After  death  of  the  purchaser, 
his  personal  representative  is  the  prop- 
er party  plaintiff  where  the  return  of 
the  purchase  money  is  the  only  relief 
demanded,  and  when  the  vendor's  title 
has  been  divested.  Bryant's  Exr.  v. 
Boothe,  30  Ala.  311,  68  Am.  Dec.  117. 

[c]  Though  he  has  conveyed  his  in- 
terest in  the  premises,  the  grantee  may 
be  joined.  Mason  v.  Crosby,  1  Woodb. 
&  M.  342,  16  Fed.  Cas.  No.  9,234. 

[d]  Persons  not  parties  to  the  con- 
tract or  the  fraud  alleged  and  against 
whom  no  relief  is  asked  are  not  neces- 
sary parties.  Dinwiddle  v.  Kelley,  46 
Ind.  392. 

[e]  The  widow  and  children  of  a 
decedent  are  not  necessary  parties  to 
a  bill  for  rescission  of  a  sale  on  ac- 
count  of   the    fraud   of   the   vendor   in 
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falsely  representing  he  had  a  contract 
;  of  purchase  from  the  administrator  of 
'  said  decedent.  Dinwiddie  v.  Kelley,  46 
I  Ind.  392. 

I  [f  J  A  mortgagee  whose  debt  is  as- 
sumed by  the  purchaser  is  not  a  neces- 
sary party  when  it  is  not  alleged  that 
he  accepted  the  purchaser  as  a  debtor 
in  lieu  of  the  original  debtor  or  that  he 
was  otherwise  connected  with  the 
transaction.  Orendorff  r.  Tallman,  90 
Ala.  441,  7  So.  821. 

[g]  Lessee  of  purchaser  is  neces- 
sary partv.  Davis  r.  Hall,  4  Mon.  (Ky.) 
23. 

95.  Apparent  laches  should  be  ex- 
cused. Axtel  f.  Chase,  77  Ind.  74.  See 
22  Standard  Proc.  1006,  and  the  title 
*  *  Laches  ' ' 

96.  Cal.  — Salfield  v.  Sutter  Co. 
Land  I.  &  E.  Co.,  94  Cal.  546,  29  Pac. 
1105;  Shopbell  v.  Boyd,  9  Cal.  App. 
136,  98  Pac.  69,  complaint  held  suflfi- 
cient.  Tex.  —  Hagelstein  v.  Blaschke 
(Tex.  Civ.  App.},  149  S.  W.  718  (peti- 
tion held  sufficient) ;  Clay  County  L. 
&  C.  Co.  V.  Skidmore,  26  Tex.  Civ.  App. 
472,  64  S.  W.  815;  Bolin  v.  Guieral 
(Tex.  Civ.  App.),  37  S.  W.  618.  Wis. 
Hall  V.  Bank  of  Baldwin,  143  Wis.  303, 
127  N.   W.  969. 

See  the  titles  '"'Bills  and  Answers;" 
"Rescission  and  Cancellation." 

[a]  Multifariousness.  —  The  fact 
that  the  plaintiff  bases  his  right  to  re- 
scission on  two  distinct  grounds  does 
not  render  the  petition  multifarious. 
Allred  v.  Tate,  113  Ga.  441,  39  S.  E. 
101.    See  the  title  "Multifariousness." 

[b]  Matters  of  Defense.  —  The 
plaintiff  need  not  negative  the  exer- 
cise by  the  vendor  of  the  option  or 
election  to  declare  the  contract  at  an 
end  as  this  is  a  matter  of  defense.  Bur- 
cum  f.  Gaston  (Tex.  Civ.  App.),  196  S. 
W.  257.  See  generally  6  Standard 
Proc.  681;  4  Standard  Proc.  118;  22 
Standard  Proc.  1006. 

97.  See  22  Standard  Proc.  996. 

98.  Ala. —  Eead  v.  Walker.  18  Ala. 
323,    bill    sufficient.     Cal.  —  Walker    v. 
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sentation,^^  or  accident  or  mistake.^  The  bill  must  allege  a  performance 
of  conditions  precedent,-  or  an  excuse  for  non-performance,'  and  an 
offer  to  do  equity,"  including  an  offer  to  restore  what  was  received  under 
the  contract,^  and  to  account  for  the  rent  and  profits.^  It  should,  of 
cause,  pray  for  a  rescission  of  the  contract,''  and  may  ask,  in  addition, 
that  the  deed  be  cancelled,*  that  the  uncollected  notes  be  restored,^  and 
that  judgment  be  rendered  for  the  purchase  money  paid." 

5.  Defendant's     Pleadings.  —  Defendant's    pleadings     should    be 
framed  in  accordance  with  the  general  rules  elsewhere  treated.^^ 

6.  Trial  or  Hearing  and  Reference.  —  The  trial  or  hearing  proceeds 


Sedgwick,  8  Cal.  398;  Poheim  v.  Mey- 
ers, 9  Cal.  App.  31,  98  Pac.  65.  Miss. 
Alexander  f.  Moye,  38  Miss.  640;  Ayres 
f.  Mitchell,  3  Smed.  &  M.  683;  Moss  v. 
Davidson,  1  Smed.  &  M.  112.  Tenn. 
Compare  Topp  f.  White,  12  Heisk.  165, 
180. 

[a]  The  nature  of  the  incum'braiices 
or  outstanding  titles  must  be  shown. 
Avres  r.  Mitchell,  3  Smed.  &  M.  (Miss.) 
683. 

[b]  An  allegation  that  the  vendor 
has  no  title  whatever  is  insufficient. 
Alexander   v.  Moye,  38  Miss.  640. 

[c]  Allegation  on  information  and 
"belief  as  to  incumbrances  does  not  ren- 
der the  bill  defective.  Eead  v.  Walker, 
18  Ala.  323.  But  see  Clay  County  L.  & 
C.  Co.  V.  Skidmore,  26  Tex.  Civ.  App. 
472,  64  S.  W.  815,  and  generally  the 
title  "Information  and  Belief." 

99.  Ala.  —  Orendorff  r.  Tallman,  90 
Ala.  441,  7  So.  821,  allegation  held  suf- 
ficient. Ind.  —  Dinwiddie  f.  Kelley,  46 
Ind.  392,  complaint  held  sufficient. 
Miss.  —  Moss  V.  Davidson,  1  Smed.  & 
M.  112.  Ore.  —  Society  of  Independent 
boukhobors  r.  Hecker,  83  Ore.  65,  162 
Pac.  851. 

See  22  Standard  Proc.  997,  and  the 
title  "Fraud  and  Deceit." 

[a]  A  fraudulent  intent  is  not 
necessary,  and  allegations  as  to  the 
wilful  and  fraudulent  character  may 
be  treated  as  superfluous  if  the  repre- 
sentations and  their  falsity  are  proved. 
Dubois  V.  Xugent,  69  N.  J.  Eq.  145,  60 
Atl.  339. 

1.  Avres  f.  Mitchell,  3  Smed.  &  M. 
(Miss.) '  683.  See  22  Standard  Proc. 
997,  1002;  8  Standard  Proc.  416;  and 
the  title  "Mistake." 

2.  See  supra,  IT,  H,  2. 

[a]  Demand  for  Deed.  —  Axtel  v. 
Chase,  77  Ind.  74. 


[b]  Notice  to  Vendor  To  Comply 
With  Contract.  —  Menzies  v.  Tasker- 
Halsted  Realty  Co.,  164  N.  Y.  Supp. 
403. 

[c]  Must  allege  a  restoration  of 
possession  where  this  is  a  condition 
j  recedent.  Davis  f.  Tarwater,  15  Ark. 
286.    See  supra^  II,  H,  2. 

An  allegation  of  abandonment  of 
possession  is  insufficient.  Davis  v.  Tar- 
water, 15  Ark.  286. 

3.  Orendorff  r.  Tallman,  90  Ala.  441, 
7  So.  821;  Elliott  r.  Boaz,  9  Ala.  772. 

[a]  If  the  plaintiff  alleges  that  he 
has  not  now  and  never  had  possession, 
he  need  not  allege  a  restoration  of  pos- 
session. Orendorff  v.  Tallman,  90  Ala. 
441,  7  So.  821. 

4.  See  22  Standard  Proc.  1008. 

5.  Rohrof  r.  Schulte,  154  Ind.  183, 
55  N.  E.  427;  Axtel  V.  Chase,  77  Ind. 
74;  Eabenau  v.  Harrell  (Mo.),  213  S. 
V/.  92,  tender  of  reconveyance  in  bill. 

6.  Axtel  f.  Chase,  77  Ind.  74. 

7.  Allred  f.  Tate,  113  Ga.  441,  39  S. 
E.  101.    See  22  Standard  Proc.  1015. 

8.  Allred  v.  Tate,  113  Ga.  441,  39  S. 
E.  101. 

9.  Allred  f.  Tate,  113  Ga.  441,  39  S. 
E.  101. 

10.  Allred  v.  Tate,  113  Ga.  441,  39 

S.  E.  101. 

11.  See  22  Standard  Proc.  1015, 
1017,  1019,  and  the  titles  "Answers;" 
"BiUs  and  Answers;"  "Denials;" 
"Pleas  in  Equity;"  and  the  titles  deal- 
ins:  with  particular   defenses. 

[a]  Vendor's  title  should  be  set 
forth  in  his  answer.  Topp  r.  White,  12 
Heisk.   (Tenn.)   165,  180. 

fb]  Defense  of  Laches.  —  Tracy  f. 
Smith,  175   Cal.   161,   165  Pac.  535. 

fc]  Counterclaim  on  unpaid  notes 
taken  up  by  vendor.  Knupp  v.  Bell, 
243  Fed.  157,  156  C.  C.  A.  23. 
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as  in  other  similar  cases.^=     A  reference  may  be  taken,  under  proper 
circumstances,  in  the  court's  discretion.^^ 

7.  Judgment  or  Decree.  —  The  judgment  or  decree  should  be  in 
accordance  Avith  the  general  principles  elsewhere  treated.^*  The  nature 
of  the  relief  awarded  is,  within  proper  limits,  subject  to  a  sound  judicial 
discretion.^^  On  decreeing  a  rescission  on  the  application  of  a  pur- 
chaser, the  court  should  decree  full  relief. ^^  The  court  should  direct  a 
return  of  the  land^^  and  a  reconveyance  where  necessary,^^  and  an  ac- 
counting for  the  use  and  occupation  and  for  any  waste  committed,^^  as 
well  as  for  any  permanent  and  valuable  improvements  erected  by  the 
purchaser  ;2o  and  should,  as  an  incident  to  the  main  relief,  direct  a 
return  of  the  amounts  paid  on  the  contract."    The  court,  in  the  exercise 


12.  See  22  Standard  Pkoc.  1022; 
the  titles  "Hearing;"  "Trial;"  and 
titles  dealing  with  particular  aspects 
of  trial  practice. 

[a]  Variance.  —  See  22  Standard 
Proc  1023  and  the  title  "Variance 
and  Failure  of  Proof."  (l)Immaterial 
variance  as  to  time  and  place  of  con- 
tract. Pennington  v.  Eoberge,  122 
Minn.  295,  142  N.  W.  710.  (2)  When 
a  fraudulent  misrepresentation  of  a 
material  fact  is  alleged,  proof  of  an 
honest  mistake  only  is  not  a  fatal  vari- 
ance. Lanier  v.  Hill,  25  Ala.  554.  See 
Mason  v.  Crosby,  1  Woodb.  &  M.  342, 
16  Fed.  Cas.  No.  9,234,  query.  (3)  Un- 
der an  allegation  of  conveyance  to  two 
of  the  complainants,  proof  of  convey- 
ance to  one  only  is  not  a  material  vari- 
ance.   Lanier  r.  Hill,  25  Ala.  554. 

13.  See  the  title  "References,"  and 
Buchanan  v.  Alwell,  8  Humph.  (Tenn.) 
516. 

[a]  When  the  "bill  charges  a  defect 
in  the  vendor's  title,  either  party  may 
move  a  reference  to  ascertain  whether 
a  good  title  can  be  made.  Eead  v. 
Walker,  18  Ala.  323. 

14.  See  22  Standard  Proc.  1030,  and 
generally  the  titles  "Decrees;"  "Judg- 
ments." 

15.  See  22  Standard  Proc.  1030. 
[a]     If  it  appears  that  the  vendor 

can  complete  his  title  in  a  reasonable 
time,  the  chancellor  may  afford  him  a 
reasonable  time  therefor.  Eead  v. 
Walker,  18  Ala.  323. 

16.  Ala.  —  Scruggs  v.  Driver 's  Exrs., 
31  Ala.  274;  Homer  V.  Purser,  20  Ala. 
673.  Ind.  — Eohrof  v.  Schulte,  154  Ind. 
183,  55  N.  E.  427.  N.  Y.  — Davis  r. 
Eosenzweig  Eealty  O.  Co.,  192  N.  Y. 
128,  84  N.  E.  943,  127  Am.  St.  Eep. 
890.    S.   D.  —  Wolfinger  v.   Thomas,   22 
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S.  D.  57,  115  N.  W.  100,  133  Am.  St. 
Eep.  900. 

See  22  Standard  Proc.  1032. 

[a]  Form  of  judgment,  see  Haga- 
dorn  Inv.  Co.  v.  Sinn,  61  Colo.  224,  155 
Pac.  384. 

[b]  If  a  rescission  cannot  be  had, 
damages  for  fraud  may  be  allowed 
when  the  petition  prays  such  relief  as 
the  facts  alleged  and  the  proof  may 
show  the  plaintiff  is  entitled  to.  Hagel- 
stein  V.  Blaschke  (Tex.  Civ.  App.),  149 
S.  W.  718.   See  22  Standard  Proc.  1037. 

17.  Ison  V.  Sanders,  163  Ky.  605, 
174  S.  W.  505;  Williams  f.  Eogers, 
2  Dana  (Ky.)  374.  See  Anderson  v. 
Ohnoutka,  84  Neb.  517,  121  N.  W.  577. 

18.  Homer  v.  Purser,  20  Ala.  573; 
Tson  V.  Sanders,  163  Ky.  605,  174  S.  W. 
505.    See  22  Standard  Proc.  1034. 

[a]  If  the  contract  of  sale  has  been 
filed  of  record,  the  court  may  suspend 
the  issuance  of  execution  until  the  exe- 
cution and  filing  of  a  release.  Colpe  v. 
Lindblom,  57  Wash.  106,  106  Pac.  634. 

19.  Ison  V.  Sanders,  163  Ky.  605, 
174  S.  W.  505;  Williams  v.  Eogers,  2 
Dana  (Ky.)  374.  See  Lancoure  v.  Du- 
pre,  53  Minn.  301,  55  N.  W.  129;  An- 
derson V.  Ohnoutka,  84  Neb.  517,  121 
N.  W.  577. 

20.  Williams  f.  Eogers,  2  Dana  (Ky.) 
374.  See  Lancoure  v.  Dupre,  53  Minn. 
301,  55  N.  W.  129;  Anderson  v.  Oh- 
noutka, 84  Neb.  517,  121  N.  W.  577, 
and  22  Standard  Proc.  1041, 

21.  la. —  Eohrof  v.  Schulte,  154 
Ind.  183,  55  N.  E.  427.  Ky.  — Williams 
v.  Eogers,  2  Dana  374.  N.  Y.  —  Davia 
V.  Eosenzweig  Eealty  O.  Co.,  102  N.  Y. 
128,  84  N.  E.  943,  127  Am.  St.  Eep.  890. 
Tenn.  —  Pilcher  r.  Smith,  2  Head  208. 
Vt.  — Newberrv  f.  French,  98  Vt.  479, 
36  S.  E.  519. 

See  22  Standard  Proc.  1035. 
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of  its  equity  powers,  may  make  the  judgment  for  repayment  a  lien 
on  the  premises  until  repayment,^^  and  order  the  land  to  be  sold  if  the 
money  is  not  paid  by  a  specified  time.^^  The  court  may  direct  a  return 
for  cancellation  of  the  purchase  money  notes  given  by  the  plaintiff,-^  or 
it  may  enjoin  their  collection.^^  On  rescission  of  the  sale,  the  purchase 
money  mortgage  falls.^® 

I.  Injunction  Against  Collection  op  Purchase  Money.  —  1.  Gen- 
erally.—  In  accordance  with  the  general  rules  relating  to  injunctive 
relief,  in  similar  cases,^^  a  purchaser  may,  in  a  proper  case,  enjoin  the 
collection  of  the  purchase  money,^^  unless  he  has  an  adequate  remedy  at 
law,"^  as  where  the  particular  ground  upon  which,  the  action  is  based  is 
available  as  a  defense  in  the  action  for  the  purchase  money.^"    The  in- 


22.  Ala.  —  McWilliams  v.  Jenkins, 
72  Ala.  480;  Foster  v.  Gressett's  Heirs, 
29  Ala.  393.  Ey.  —  Bullitt  v.  Eastern 
Kentucky  Land  Co.,  99  Ky.  324,  36  S. 
W.  16;  Bibb  v.  Prather,  1  Bibb  313. 
Mich.  —  "Witham  v.  Walsh,  156  Mich. 
5S2,  121  N.  W.  309.  S.  D.  — Wolfin^er 
V.  Thomas,  22  S.  D.  57,  115  N.  W.  100, 
133  Am.  St.  Rep.  900.  Tenn.  —  Pilcher 
V.  Smith,  2  Head  208.  Tex.  — McFalls 
f.  Brown  (Tex.  Civ.  App.),  37  S.  W. 
784.  Wis.  — Hall  v.  Bank  of  Baldwin, 
143  Wis.  303,  127  N.  W.  969. 

See  22  Standard  Proc.  1036,  and 
supra,  II,  C. 

■Contra,  Davis  v.  Eosenzweig  Realty 
Operating  Co.,  192  N.  Y.  128,  84  N.  E. 
913,  127  Am.  St.  Rep.  890,  20  L.  E.  A. 
N.  S.  175. 

[a]  But  where  the  contract  was  not 
recorded,  and  liens  have  been  acquired, 
the  decree  will  not  be  made  a  charge 
on  the  land.  Newberry  v.  French,  98 
Ya.  479,  488,  36  S.  E.  519. 

23.  Foster  v.  Gressett's  Heirs,  29 
Ala.  393;  Matthews  v.  Crowder,  111 
Tenn.  737,  69  S.  W.  779,  a  life  estate 
of  vendor.  See  22  Standard  Proc.  1036. 

■  24.  Ala.  —  Scrujrps  f.  Driver 's  Exrs., 
31  Ala.  274.  Colo.  —  Hagadorn  Inv.  Co. 
v.  Sinn,  61  Colo.  224,  155  Pac.  384.  Ky. 
Ison  V.  Sanders,  163  Ky.  605,  174  S.  W. 
505. 

25.  Lanier  v.  Hill,  25  Ala.  554;  Ison 
V.  Sanders,  163  Ky.  605,  174  S.  W.  505. 
See  infra,  II,  I. 

26.  Coffman  v.  Huck,  19  Mo.  435. 

27.  As  to  injunction  against  suits 
and  actions  generally,  see  the  title, 
"Suits  and  Actions." 

Equitable  Relief  against  judgments, 
see  15  Standard  Proc.  256. 

28.  Tnd. —  Wimberg  r.  Schwegeman, 
97  Ind.  528;  Pehrle  r.  Turner,  77  Tnd. 
530j   Reed  v,  Tioga  Mfg.   Co.,  66  Ind. 


21.  N.  Y.  — Miller  v.  Avery,  2  Barb. 
Ch.  582,  explaining  Johnson  f.  Gere,  2 
Johns.  Ch.  546.  R.  I.  —  Blackstone  Hall 
Co.  V.  Rhode  Island  Hospital  Trust  Co., 
39  R.  I.  69,  97  Atl.  484. 

[a J  When  the  suit  is  brought  in  an- 
other state  to  avoid  a  statute  of  the 
state  in  which  the  parties  reside.  San- 
dage  V.  Studebaker  Bros.  Mfg.  Co.,  142 
Ind.  148,  41  N.  E.  380,  51  Am.  St.  Rep. 
165,  34  L.  R.  A.  363.  See  the  title 
"Suits  and  Actions." 

[b]  A  deficiency  in  quantity,  when 
the  land  is  sold  by  the  acre  not  in 
gross,  has  been  held  to  be  a  ground  for 
injunction  against  the  collection  of  the 
purchase  price.  Koger  v.  Kane  's  Admr., 
5  Leigh  (32  Va.)  606.  See  also  More- 
dock  V.  Rawlings,  3  Mon.  (Ky.)  73; 
Shelby  V.  Smith's  Heirs,  2  A.  K.  Marsh. 
(Ky.)    504. 

[cj  An  offer  to  rescind  is  not  a  pre- 
requisite when  a  rescission  of  the  con- 
tract is  not  sought,  but  merely  an  in- 
junction until  the  vendor  shall  make 
good  his  representations  as  to  title. 
Warren  v.  Carey,  5  Ind.  319;  Addleman 
V.  Mormon,  7  Blackf.  (Ind.)  31.  Com- 
pare Williamson  v.  Raney,  Freem.  Ch. 
(Miss.)  112. 

29.  Williams  v.  Neely,  134  Fed.  1, 
67  C.  C.  A.  171,  69  L.  R.  A.  232. 

30.  Ga.  —  Norton  v.  Graham,  130 
Ga.  391,  60  S.  E.  1049;  Moore  v.  Hill, 
59  Ga.  760.  Ind.  — Ricker  v.  Pratt,  48 
Ind.  73.  la.  — Smith  v.  Short,  11  Iowa 
523.  Mass.  —  Anthony  v.  Valentine,  130 
Mass.  119. 

See  the  title,  "Suits  and  Actions." 

Compare  infra,  II,  I,  2. 

[a]  The  diversity  of  opinion  as  to 
whether  a  partial  defect  of  title  can 
be  set  up  as  a  defer se  to  an  action  on 
a  purchase  money  note  affects  the  right 
to  injunctive  relief.    Williams  v.  Neely, 
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junction  may  be  permanent,  or  it  may  be  temporary  merely  until  the 
termination  of  a  suit  with  reference  to  the  land.^^ 

2.  Failure  or  Defect  of  Title.  —  a.  GeneralUj.  —  Where  a  defect  or 
failure  of  title  is  the  ground  relied  on  the  authorities  are  somewhat  at 
variance  as  to  when  a  court  of  equity  will  intervene  and  grant  injunctive 
relief.'^  The  right  to  relief  in  this  class  of  cases  seems  to  depend  in 
part  upon  whether  the  parties  have  provided  a  remedy  by  the  contract 
or  deed  upon  which  the  court  is  justified  in  compelling  them  to  rely 
under  the  circumstances.^^  When  no  deed  or  bond  for  deed  lias  been 
executed  and  the  vendee  is  entitled  to  a  conveyance  of  good  title  upon 
payment,  equity  will  enjoin  the  collection  of  the  purchase  price  if  the 
grantor  i's  unable  to  convey  a  good  title,==*  unless,  perhaps,  failure  of  the 
vendor's  title  is  admissible  as  a  defense  in  the  action  at  law.^s  jf^  ^iov^- 
ever,  the  obligations  to  pay  and  to  convey  are  independent,  equity  will 
not  interfere  unless  some  further  ground  of  equitable  relief  appears, 
such  as  insolvency  of  the  vendor.^" 


134  Fed.  1,  8,  67  C.  C.  A.  171,  69  L.  E. 

A.  232. 

[b]  If  the  defense  could  not  have 
"been  interposed  at  common  law,  a  stat- 
ute authorizing;  the  defense  does  not 
take  away  equity  jurisdiction.  Harvey 
f.  Eyan,  59  W.  A^a.  1.34,  53  S.  E.  7,  115 
Am.  St.  Eep.  897,  7  L.  E.  A.  N.  S.  445. 

31.  See  infra,  this  section. 

32.  See  Harvey  v.  Eyan,  59  W.  Va. 
134,  53  S.  E.  1,  il5  Am.  St.  Eep.  897, 
7  L.  E.  A.  N.  S.  445  note,  and  infra 
this  section. 

[al  In  Virginia  and  West  Virginia 
the  doctrine  has  been  extended  farther 
than  in  any  other  jurisdiction.  See 
Ealston  v.  Miller,  3  Eand.  (24  Va.)  44, 
15  Am.  Dee.  704;  Harvey  r.  Eyan,  59 
W.  Va.  434,  53  S.  E.  7,  115  Am.  St. 
Eop.  897,  7  L.  E.  A.  (N.  S.)  445. 

33.  See  infra,  this  section. 

34.  Ky.  —  Vittitoe  v.  Jones,  6  J.  J. 
Marsh.  515.  Md.  —  Dorsey  v.  Hobbs, 
10  Md.  412.  See  also  Hilleary  v.  Crow, 
1  Har.  &  J.  542.  N.  C  — Erittain  v. 
McLain,  41  N.  C.  165.  Tenn.  —  Buchan- 
an V.  Alwell,  8  Humph.  516. 

fa]  When  a  vendor,  pretending  he 
has  a  title  bond  to  certain  land,  sells 
it,  and  afterwards  fraudulently  insists 
he  has  assigned  the  bond,  and  seeks  to 
enforce  the  collection  of  the  purchase 
money,  the  purchaser  may  perpetually 
enjoin  its  collection.  Brannum  v.  Elli- 
son, 58  N.  C.  435. 

fb]  A  tender  of  the  price  and  de- 
mand for  the  conveyance  to  which  he 
is  entitled  must  have  been  made  by 
the  vendee  so  as  to  put  Ihe  vendor  in 
default.      Harris     v.     Bolton,     7     How. 
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(Miss.)  167.  See  McGehee  v.  Jones,  10 
Ga,  127.  Comjiare  the  eases  supra,  this 
note,  and  also  Smith  v.  Eobinson,  11 
Ala.  840,  holding  that  the  bill  must 
sliow  eitlier  a  previous  tender  or  eon- 
tain  an  offer  to  pay  upon  conveyance 
of  a  good  title. 

35.  See  supra,  II,  I,  2,  b,  (I). 

36.  Long  r.  Brown,  4  Ala.  622.  But 
compare  Vittitoe  v.  Jones,  6  J.  J.  Marsh. 
(Kv.)  515;  Brittain  v.  McLain,  41  N. 
C.  165. 

[a]  "Equity  will  not  interfere  be- 
tween the  parties  to  a  contract,  al- 
though it  be  executory,  where  no  fraud 
has  intervened,  but  will  leave  thcm_  to 
seek  that  redress  for  its  violation 
which,  by  their  contract  they  have 
stipulated  for,  unless  there  exists  some 
special  ground  for  the  interposition  of 
•a  court  of  equity."  Long  v.  Brown,  4 
Ala.  622,  627. 

[b]  In  case  of  executory  contracts 
ia  which  the  purchase  price  is  payable 
in  installments  before  the  vendor  is 
bound  to  convey,  an  action  for  one  or 
more  installments  will  be  enjoined  until 
the  time  comes  for  the  vendor  to  per- 
form or  the  title  is  quieted,  on  a  show- 
ing that  the  vendor  has  not  a  market- 
able title,  and  is  insolvent,  or  there  is 
reasonable  ground  for  believing  the 
vendee,  if  required  to  pay  the  install- 
ments', will  lose  both  the  land  and  the 
money,  because  of  facts  unknown  to 
him  when  he  made  the  contract.  Love- 
ridge  V.  Coles,  72  Minn.  57,  74  N.  W. 
1109.  See  also  Heavner  V.  Morgan,  30 
W.  Va.  335,  4  S.  E.  406,  8  Am.  St,  Eep. 
55. 
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b.  Covenant  of  Warranty.—  (I.)  Permanent  Injunction.—  Thus  a  pur- 
chaser who  is  in  possession  under  covenants  has  a  remedy  for  a  breach 
by  action  at  law  upon  the  covenants,^^  which  is  deemed  adequate,  and 
which  consequently  precludes  injunctive  relief  in  the  absence  of  special 
circumstances,^^  however  defective  the  vendor's  title  may  be.^^  Hence, 
according  to  the  weight  of  authority,*"  a  purchaser  in  possession  of  land 
under  a  deed  containing  covenants  of  warranty  or  under  a  bond  stipu- 
lating for  the  conveyance  of  title  with  covenants  of  warranty,  cannot 
permanently  enjoin  an  action  for  the  purchase  money  on  the  ground  of 
failure  of  consideration  arising  from  want  of  title,*^  or  of  a  partial  fail- 
ure of  consideration  on  account  of  defects  in. the  title,*^  when  no  fraud" 
or  insolvenc}'',**  or  nonresidency*^  is  alleged  and  proved,  and  when  there 
is  no  eviction  under  a  paramount  title,  actual  or  constructive,*"  and 
when  no  suit  has  been  brought  against  him  by  the  rightful  owner  of  the 
land,*^  though  it  has  been  suggested  that  an  eviction  or  surrender  of  pos- 
session is  no  longer  necessary  to  the  plaintiff 's  cause  of  action.**    When, 


37.  See  supra,  II,  A. 

38.  U.  S.  —  Williams  f.  Neely,  134 
Ted.  1,  67  C.  C.  A.  171,  69  L.  K.  A.  232. 
Del.  —  Houston  v.  Hurley,  2  Del.  Ch. 
247.  Ind.  —  Wimberg  v.  Schwegeman, 
97  Ind.  528.  Miss.  —  Vick  f.  Percy,  7 
Smed.  &  M.  256.  Mo.  —  Jones  v.  Stan- 
ton, 11  Mo.  433;  Swain  v.  Burnley,  1 
Mo.  404.  N.  Y.  —  Edwards  f.  Bodine, 
26  Wend.  109;  Bumpus  v.  Platner,  1 
Johns.  Ch.  213.  N.  C  — Wilkins  r. 
Hogue,  55  N.  C,  479.  Wis. —  Walker  v. 
Wilson,  13  Wis.  522. 

39.  Houston  v.  Hurley,  2  Del.  Ch. 
247,  255. 

40.  For  contrary  cases  see  infra, 
this  section,  the  catchline  "Relaxation 
of  Rule  in  Some  States." 

41.  Ala.  —  Blanks  v.  Walker,  54 
Ala.  117.  Md.  — Gayle  v.  Tattle,  14 
Md.  69.  Mo.  —  Swain  t'.  Burnley,  1  Mo. 
404.  N.  y.  —  Miller  v.  Avery,  2  Barb. 
Ch.  582  overruling  Johnson  v.  Gere,  2 
Johns.  Ch.  546);  Bumpus  v.  Platner,  1 
Johns.  Ch.  213.  N.  C  — Henry  v.  El- 
liott, 59  N.  C.  175;  Merritt  v.  Hunt,  39 
N.  C.  406.  Wis.  —  Walker  v.  Wilson,  13 
Wis.  522. 

[a]  But  equity  may  enjoin  the 
money  due  on  the  judgment  until  the 
plaintiff  can  prosecute  his  action  on 
the  covenants,  and  may  compel  an  off- 
set in  ease  of  recovery.  A  perpetual 
injunction  cannot  be  granted  however. 
Swain  v.  Burnley,  1  Mo.  404. 

42.  Ala.  —  Blanks  f.  Walker,  54  Ala. 
117.  111.  —  Harding  v.  Commercial 
Loan  Co.,  84  111.  251.  Ky.  —  Taylor  v. 
Lvon,  2  Dana  276.  Miss.  —  Vick  v. 
Percy,  7  Smed.  &  M.  256.    Mo. —  Jones 


V.  Stanton,  11  Mo.  433.  N.  J.  — Hile  v. 
Davison,  20  N.  J.  Eq.  228.  Tenn. 
Merriman  v.  Norman,  9  Heisk.  269; 
Buchanan  v.  Alwell,  8  Humph.  516. 

43.  Ala.  —  Gillham  v.  Walker,  135 
Ala.  459,  33  So.  537.  Del.  —  Houston 
V.  Hurley,  2  Del.  Ch.  247.  Ind.  —  See 
Strong  V.  Downing,  34  Ind.  300,  over- 
ruled by  Fehrle  v.  Turner,  77  ind.  530. 
Mo.  —  Jones  v.  Stanton,  11  Mo.  433. 
N.  Y.  — Abbott  V.  Allen,  2  Johus.  Ch. 
519,  7  Am.  Dec.  554.  Tenn.  —  Merri- 
man V.  Norman,  9  Heisk.  269.  Wis. 
Walker  v.  Wilson,  13  Wis.  522. 

44.  Ala.  — Gillham  r.  Walker,  135 
Ala.  459,  33  So.  537;  Strong  f.  Waddell, 
56  Ala.  471.  Ind.  —  Wimberg  v. 
Schwegeman,  97  Ind.  528.  Ohio. — Kyle 
r.  Thompson's  Admr.,  11  Ohio  St.  616. 
Tenn. —  Merriman  v.  Norman,  9  Heisk, 
269. 

45.  See  infra,  this  section. 

46.  Ind.  —  Wimberg  v.  Schwegeman, 
97  Ind.  528.  Ky.  —  Simpson  v.  Haw- 
kins, 1  Dana  303.  N.  Y.  —  Bumpus  v. 
Platner,  1  Johns.  Ch.  213.  Ohio.  — Kyle 
V.  Thompson's  Admr.,  11  Ohio  St.  616. 
Tenn.  —  Merriman  v.  Norman,  9  Heisk. 
269.  Tex.  — Frantz  v.  Masterson  (Tex. 
Civ.  App.),  133  S.   W.  740. 

[aj  An  eviction  is  an  indispensable 
part  of  plaintiff's  claim  for  relief  on 
the  ground  of  a  failure  of  considera- 
tion. Bumpus  V.  Platner,  1  Johns.  Ch. 
(N.  Y.)  213.  See  also  Walker  v.  Gil- 
bert, 7  Smed.  &  M.  (Miss.)   456. 

47.  Miller  v.  Avery,  2  Barb.  Ch.  (N, 
Y.)  582.  See  Strong  v.  Downing,  34 
Ind.  300. 

48.  Williams   f.   Neely,    134   Fed.   1, 
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however  the  covenant  of  warranty  has  been  actually  broken,  as  when 
there  has  been  an  eviction,  either  actual  or  constructive  and  when  the 
vendor  is  insolvent,"  or  when  he  is  a  nonresident  without  sufficient 
property  in  the  state  to  make  good  damages  for  the  breach  of  the 


9   67  C.  C.  A.  171,  69  L.  R.  A.  232.   Con- 
tra, McGehee  v.  Jones,  10  Ga.  127,  134 
[a]     "There    is    much    diversity    of 
opinion  in  the  courts  of  the  states  upon 
the  question  when   a  partial  defect  of 
title  is  available  to  reduce  a  recovery 
in  an  action  at  law  for  the  purchase 
price.    *    *    *    Naturally  the  use  of  the 
equitable     remedy     of     an     injunction 
against    the    prosecution    of    an    action 
at  law  for  the  purchase  price  varies  in 
the  different  states  with  the   different 
rules  which  they  have  adopted  for  the 
admission  of  this  defense  at  law.  *  *  * 
A   class   of  authorities  is  cited  to   the 
effect  that  a  partial  or  total  failure  of 
the  title  conveyed  by  a  warranty  deed 
presents   no    defense   in   equity    to    the 
payment  of  the  purchase  price,  unless 
the  vendee  has  been  evicted  from,  or 
has  surrendered  possession  of,  the  land, 
because    until    that    time    there    is    no 
breach  of  the  covenant  against  rightful 
claims  for  title  and  possession.    Patton 
V.   Taylor,  7   How.   133,   159,  12   L.  ed. 
637;    Elliott    v.    Thompson,    4    Humph. 
(Tenn.)  99,  40  Am.  Dee.  630;  Buchanan 
V.    Alwell,    8    Humph.    516,    51 S;    Wim- 
berg  V.  Schwcgcman,  97  Ind.  529,  530; 
Wilkins  v.  Hogue,  55  N.   C.  479,  481; 
Vick  V.  Percy,  7  Smcdes  &  M.   [Miss.] 
256,  45  Am.  Dec.  303.    These  decisions 
seem  to  adopt  the  ancient  rule  of  the 
common  law   that  a  partial  failure   of 
consideration  is  no  defense  to  a  prom- 
issory note.    That  rule  has  long  since 
been    abolished    both    at    law    and    in 
equity,  and  an  application  of  the  mod- 
ern   rule    evidenced    by    the    decisions 
cited  in  the  earlier  part  of  this  opin- 
ion leads  logically   to   a  different   con- 
clusion from   that   announced   in   these 
opinions.      If,     however,     we     concede 
their    correctness,    they    go    no    farther 
than    to   hold   that   until   the   covenant 
against  rightful  claims  to  the  title  and 
possession,   which   was   under   consider- 
ation    in    those     cases,    is     completely 
broken,    and    all    the    possible    damage 
from    the    breach    has    accrued,    equity 
will  grant  no  relief.    The  relief  sought 
in  those  cases  was  denied  because  the 
covenant  against  lawful  claims  to  title 
and  possession  was  not  broken,  and  the 
damage    from    it    had    not    accrued,    so 
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long  as  the  vendee  enjoyed  the  undis- 
turbed possession  and  use  of  the  land, 
and  because  an  action  upon  that  cove- 
nant, when  broken,  would  furnish  a 
complete  remedy  to  the  vendee.  *  *  * 
The  covenant  in  question  here  is  not 
the  covenant  against  rightful  claims 
to  title  and  possession,  but  the  cove- 
nant against  incumbrances.  That  cove- 
nant was  broken  when  it  was  made. 
*  *  •  An  action  upon  it  will  furnish 
the  complainants  no  adequate  remedy," 
and  an  injunction  will  be  allowed.  Wil- 
liams V.  Neelv,  134  Fed.  1,  8,  9,  67  C. 
C.  A.  171,  69  L.  R.  A.  232. 

[b]  It  seems  that  a  judgment  of  a 
court  at  law  establishing  the  failure  of 
title  is  suiBcient  to  sustain  the  suit  in 
equity  without  an  eviction.  Green  v. 
McDonald,  13  Smed.  &  M.  (Miss.)  445, 
454. 

49.  Ala.  —  Long  i".  Brown,  4  Ala. 
622.  ria.  —  Yonge  v.  McCormick,  6  Fla. 
368,  63  Am.  Dec.  214.  Ga.  —  See  Mc- 
Gehee V.  Jones,  10  Ga.  127,  136.  Ind. 
Gillett  V.  Sullivan,  127  Ind.  327,  26  N, 
E.  827;  Wimberg  v.  Sehwegeman,  97 
Ind.  528.  Ky.  —  Taylor  v.  Lyon,  2  Dana 
276;  Rawlins  V.  Timberlake,  6  Mon.  225, 
233;  Jones  f.  Waggoner's  Admr.,  7  J. 
J.  Marsh.  144;  Morrison's  Admrs.  v. 
Beckwith,  4  Mon.  73,  16  Am.  Dec.  136. 
Mo.  — Jones  v.  Stanton,  11  Mo.  433.  N. 
Y.  — Woodruff  V.  Bunce,  9  Paige  443, 
38  Am.  Dec.  559.  Ohio. —  Kyle  v. 
Thompson's  Admr.,  11  Ohio  St.  616, 
holding  the  decree  in  the  injunction 
suit  established  a  constructive  eviction 
to  the  extent  of  the  mortgage.  Tenn. 
Young  V.  Butler,  1  Head  640;  Ingram 
V.  Morgan,  4  Humph.  66,  40  Am.  Dec. 
626. 

[a]  "The  settled  rule  *  *  *  is, 
where  there  has  been  no  eviction,  a 
court  of  chancery  will  not  rescind  the 
contract,  or  stay  the  collection  of  the 
purchase-money,  if  the  case  be  free  of 
fraud,  for  a  mere  defect  of  title,  but 
will  leave  the  party  to  his  remedy  upon 
the  covenants  taken.  *  *  *  And  this 
is  so  if  the  covenants  have  been  actu- 
ally broken,  unless  the  grantor  is  in- 
solvent, in  which  event  a  court  of 
equity  may  restrain  him  from  proceed- 
ing  to    collect   the   whole   amount   due 
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covenant,'"  equity  will  enjoin  the  collection  of  the  purchase  money, 
unless,  according  to  some  authorities,  the  purchaser  at  the  time  of  the 
sale,  had  notice  of  the  defects  in  the  title,"  or  the  defect  in  title,  and  the 
insolvency  or  nonresidence  of  the  vendor  can  be  availed  of  by  way  of 
defense  in  the  law  action.'^  There  is  also  an  exception  to  the  rule 
against  granting  an  injunction  in  the  case  of  fraud,'^  or  mistake.^*  un- 
less the  defense  is  available  in  the  action  for  the  purchase  money.^^  And, 
it  has  been  held,  when  the  purchaser  makes  a  ease  which  would  entitle 
him  to  a  rescission  and  a  refund  of  the  purchase  money  if  it  had  been 
paid,  equity  will  enjoin  the  collection  of  the  purchase  money  without 
regard  to  the  vendor's  solvency.'® 

Relaxation  of  Rule  in  Some  States According  to  some  cases,  equity 

will  enjoin  the  collection  of  the  purchase  money  to  the  extent  of  the  loss 
caused  by  the  defect  of  title,  when  the  vendee  is  in  possession  under  con- 
veyance under  covenants  of  general  warranty,  and  when  the  title  to  the 
land  is  questioned  by  suit  pending  or  threatened,  or  where  it  is  clearly 
shown  to  be  defective."    It  will  do  so,  even  though  there  is  no  insolvency 


for  the  purchase-money,  and  may  off- 
set the  damages  occasioned  by  the 
breach  of  the  covenant  of  seizin,  etc., 
against  such  unpaid  purchase-money." 
Young  V.  Butler,  1  Head  (Tenn.)  639, 
648,  649. 

[b]  "When  the  defense  relied  on 
is  a  defect  in,  or  incumbrance  upon  the 
title,  and  the  vendor  is  insolvent,  or 
unable  to  respond  to  damages;  or,  if 
the  incumbrance  be  of  such  a  character 
that  it  does  not  admit  of  reduction  to 
a  money  value,  chancery  will  interfere, 
and  indemnify  the  purchaser,  by  ar- 
resting, pro  tanto,  the  collection  of  the 
purchase-monev. "  Kelly's  Heirs  t\ 
Allen,  34  Ala.  663. 

[e]  When  the  solTency  of  the  grant- 
or is  doubtful,  the  court  may  grant  an 
injunction  until  the  vendor  furnishes 
an  indemnity  bond.  Jones  v.  Stanton, 
11  Mo.  433. 

50.  Eichardson  f.  Williams,  56  N,  C. 
116.  See  McGehee  v.  Jones,  10  Ga.  127, 
136. 

51.  Worthington  f.  Curd  &  Co.,  22 
Ark.  277;  Rawlins  v.  Timberlake,  6 
Mon.    (Ky.)    225,   232. 

52.  Norton  r.  Graham,  130  Ga.  391, 
60  S.  E.  1049.    See  supra,  II,  I,  1. 

53.  McGehee  r.  Jones,  10  Ga.  127, 
133;  Harvey  v.  Ryan,  59  W.  Va.  134, 
53  S.  E.  7,  115  Am.  St.  Rep.  897,  7  L. 
R.  A.  (X.  S.)  445. 

fa]  If  the  vendor  fraudulently  rep- 
resents his  title  to  be  good  equity  will 
enjoin  the  collection  of  the  purchase 
monev   until   the   title   has  been   made 


I  good    as    represented.     Hinkle   v.    Mar- 
gerum,  50  Ind.  240. 

[b]  Insolvency  of  the  vendor  must 
be  alleged  even  though  there  is  fraud 
according  to  some  authorities.  Smith 
f.  Short,  11  Iowa  523. 

54.  Harvev  r.  Rvan,  59  W.  Va.  134, 
53  S.  E.  7,  115  Am"".  St.  Rep.  897,  7  L. 
R.  A.   (N.  S.)  445,  note. 

55.  Norton  v.  Graham,  130  Ga.  391, 
60  S.  E.  1049.    See  supra,  II,  I,  1. 

56.  Lanier  r.  Hill,  25  Ala.  554.  See 
Walker  v.  Gilbert,  7  Smed.  &  M. 
(Miss.)  456. 

57.  Fla.  —  Yonge  v.  McCormick,  6 
Fla.  368,  63  Am.  Dec.  214.  Va.  — Mor- 
gan V.  Glendy,  92  Va.  86,  22  S.  E.  854; 
Ralston  r.  Miller,  3  Rand.  (24  Va.)  44, 
15  Am.  Dec.  704.  W.  Va.  —  Harvev  v. 
Ryan,  59  W.  Va.  134,  53  S.  E.  7,"'ll5 
Am.  St.  Rep.  897,  7  L.  R.  A.  N.  S.  445; 
Kinports  v.  Eawson,  29  W.  Va.  4S7,  2 
S.  E.  85;  Thompson's  Admr.  v.  Catlett, 
24  W.  Va.  524;  Lovell  f.  Chilton,  2  W. 
Va.  410. 

[a]  In  Virginia  and  West  Virginia, 
injunctions  have  been  granted  against 
proceedings  to  collect  purchase  money, 
when  there  is  a  complete  failure  of 
title,  though  the  vendee  is  in  the  un- 
disturbed possession  of  the  property, 
and  the  vendor  is  neither  insolvent  nor 
a  nonresident,  and  though  no  suit  by 
the  real  owner  against  the  vendee  has 
been  prosecuted  or  threatened.  Harvey 
f.  Ryan,  59  W.  Va.  134,  53  S.  E.  7,  Ho 
Am.  St.  Rep.  897,  7  L.  R.  A.  (N.  S.) 
445. 
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of  the  vendor,s8  qj.  eviction  of  the  purchaser." 

(II.)  Temporary  Injunction. —  In  a  proper  case,  equity  may  temporarily 
enjoin  collection  of  the  purchase  money.""  If  there  is  a  serious  question 
as  to  the  title,  and  a  suit  has  been  actually  commenced  to  recover  a  por- 
tion of  the  land  sold  by  warranty,  equity  may  enjoin  the  vendor  from 
proceeding  at  law  until  the  title  has  been  tried.*'^  And  it  has  been  held 
a  purchaser  in  possession  under  covenants  may  obtain  an  injunction, 
until  he  can  have  the  question  of  doubtful  title  settled,  even  when  there 
is  no  eviction  or  fraud,  if  he  shows  he  is  in  imminent  danger  of  eviction, 
and  that  he  may  sustain  irreparable  damage  or  unreasonable  eviction 
in  the  event  of  a  future  eviction.^^ 

c.  Covenants  of  Seisin  and  Good  Title.  —  A  covenant  of  seisin  made 
by  one  who  has  no  title  gives  a  right  of  action  as  soon  as  it  is  made,®^ 
and  therefore  equity  will  enjoin  the  collection  of  the  purchase  money 
when  the  vendor  is  insolvent,  even  though  there  has  been  no  eviction,®* 


[b]  The  reason  is,  that  the  breach 
of  the  covenant  does  not  occur  until 
actual  or  constructive  eviction.  The 
vendee  has  no  right  of  action  until  that 
time  and  he  should  not  be  required  to 
take  the  hazard  of  the  future  insolv- 
ency of  his  vendor.  Harvey  v.  Eyan, 
59  W.  Ya.  134,  53  S.  E.  7,  115  Am.  St. 
Eep.  897,  7  L.  E.  A.  (N.  S.)  445. 

[ej  Though  the  purchaser's  demand 
is  in  the  nature  of  unliquidated  dam- 
ages, an  injunction  may  be  had.  Koger 
V.  Kane's  Admr.,  5  Leigh  (32  Va.)  606. 

58.  Harvey  v.  Evan,  59  W.  Va.  134, 
53  S.  E.  7,  115  Am.  St.  Eep.  897,  7  L. 
E.  A.  (N.  S.)  445;  Eenick  v.  Eenick, 
5  W.  Va.  285. 

59.  See  infra,  this  note. 

[a]  An  eviction  is  not  essential, 
when  the  purchaser  can  clearly  show 
the  title  is  defective.  Koger  r.  Kane's 
Admr.,  5  Leigh   (32  Va.)   606. 

60.  See  infra,  this  note. 

[aj  Rule  Stated.  — "The  general 
rule  upon  this  subject  may  be  safely 
stated  in  these  words:  A  court  of 
equity  should  issue  an  injunction  to 
stay  an  action  at  law  upon  a  promis- 
sory note  for  the  purchase  price  until 
the  defense  of  reduction  arising  out  of 
the  same  transaction  is  allowed  when- 
ever the  remedy  at  law  is  less  certain, 
promptand  efficient  to  attain  the  ends 
of  justice,  either  because  the  interests 
of  the  parties  require  that  the  title  to 
the  land  should  be  perfected,  that  their 
rights  should  be  adjudicated,  and  that 
the  litigation  over  it  should  be  closed — 
a  result  which  no  remedy  at  law  is  ade- 
quate to  accomplish — or  because  it  en- 
tails circuity  of  action,  or  because  there 
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is  serious  danger  of  unjustifiable  loss 
or  injury  to  the  vendee,  which  a  court 
of  equity  may,  but  a  court  of  law  can- 
not, prevent."  Williams  f.  Neelv,  134 
Fed.  1,  8,  67  C.  C.  A.  171,  69  L.'e.  A. 
232. 

61.  Harding  f.  Commercial  Loan 
Co.,  84  111.  251,  260  (dictum);  Edwards 
V.  Bodine,  26  Wend.  (N.  Y.)  109.  See 
also  Fehrle  f.  Turner,  77  Ind.  530. 

[a]  But  the  mere  bringing  of  an 
ejectment  suit  against  the  purchaser 
by  persons  claiming  a  paramount  title, 
without  establishing  the  fact  that  the 
plaintiff  in  such  suit  is  the  real  owner^ 
affords  no  ground  for  an  injunction 
against  an  action  for  the  purchase 
money.  Ind.  —  Strong  v.  Downing,  34 
Ind.  '300.  N.  Y,  — Miller  v.  Avery,  2 
Barb.  Ch.  582,  explaining  and  limiting 
Johnson  v.  Gere,  2  Johns.  Ch.  546.  W. 
Va.  — Harvey  f.  Eyan,  59  W.  Ya.  134, 
53  S.  E.  7,  115  Am.  St.  Eep.  897,  7  L. 
E.  A.  (N.  S.)  445. 

62.  Taylor  v.  Lyon,  2  Dana  (Kv.) 
276. 

[a]  Pending  a  quiet  title  suit  by 
the  vendee  against  the  vendor  and 
claimants  to  the  land,  an  injunction  re- 
straining a  suit  for  the  purchase  money 
pending  the  quiet  title  suit  may  be 
granted.  Blackstone  Hall  Co.  v.  Ehode 
Island  Hospital  Trust  Co.,  39  E.  I.  69, 
97  Atl.  484. 

63.  Leird  r.  Abernathv,  10  Heisk, 
(Tenn.)  626;  Wamsley  v.  Stalnaker,  24 
W.   Va.   214. 

64.  LeIrd  r.  Abernathv,  10  Heisk, 
(Tenn.)  626.  See  Walker  V.  ^Vilson,  13 
Wis.  522.     But  see  infra,  II,  I,  2,  d. 
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but  not,  in  the  absence  of  fraud,  if  the  vendor  is  solvent  and  able  to 
respond  in  damages.®^ 

d.  When  Purchaser  Is  in  Possession  Without  Covenants.  —  When  the 
purchaser  is  in  possession  under  a  deed  without  covenants,  he  is  remedi- 
less, if  he  accepted  the  deed  without  being  deceived."  There  must  be 
fraud  to  warrant  injunctive  relief.*'^  But  if  the  deed,  contrary  to  the 
contract,  contains  no  covenants  against  incumbrances,  the  purchaser 
may  obtain  an  injunction  pro  tanto  particularly  when  the  grantor  is 
insolvent,^^  unless,  it  has  been  held,  the  incumbrance  or  defect  of  title, 
can  be  set  up  in  the  law  action.*'' 

3.  Injunction  Against  Judgment  for  Purchase  Money.  —  The  en- 
forcement of  a  judgment  obtained  in  such  a  suit  for  purchase  money 
may  be  enjoined  in  accordance  with  rules  elsewhere  discussed.''° 

4.  Injunction  Against  Sale  Under  Trust  Deed. — A  sale  under  a 
deed  of  trust  to  secure  the  purchase  money,  may  be  enjoined  on  a 
proper  showing.^^ 

5.  Proceedings  To  Obtain  Injunction.  —  a.  Generally.  —  Suits  to  en- 
join the  collection  of  the  purchase  price  of  land  proceed  as  in  other 
similar  cases.^^    The  general  rules  as  to  parties  in  equity  suits  apply.'^^ 

b.  Pleadings.  —  The   complainant's  pleading   must   state   the   facts 


65.  N.  C.  —  Wilkins  v.  Hogue,  55 
N.  C.  479.  Va.  —  Koger  v.  Kane 's 
Admr.,  5  Leigh  (32  Va.)  606.  W.  Va. 
Wamsley  v.  Stalnaker,  24  W.  Va.  214. 

66.  Del. —  Houston  v.  Hurley,  2  Del. 
Ch.  247.  Miss.  —  Green  v.  McDonald,  13 
Smed.  vt  M.  445,  454;  Williamson  v. 
Ranev,  Freem.  Ch.  112.  Mo.  —  Jones  v. 
Stanfon,  11  Mo.  433.  Vt.  — Bowen  t: 
Thrall,  28  Vt.  382. 

67.  Houston  v.  Hurley,  2  Del.  Ch. 
247,  255;  Bowen  v.  Thrall,  28  Vt.  382. 

[a]  But  the  mere  acceptance  of  a 
deed  without  covenants  does  not  in  it- 
self prove  fraud.  Houston  v.  Hurley, 
2  Del.  Ch.  247. 

68.  Bowen  v.  Thrall,  28  Vt.  382,  the 
incumbrance  exceeded  the  note,  and 
the  court  granted  an  injunction  until 
the  incumbrance  was  removed. 

69.  Eicker  V.  Pratt,  48  Ind.  73.  See 
supra,  II,  I,  1. 

70.  Wimberg  v.  Schwegeman,  97 
Ind.  528;  Hilleary  v.  Crow,  1  Har.  &  J. 
(Md.)  542.    See  supra,  II,  I,  1  and  2. 

As  to  when  an  injunction  against  a 
judgment  for  purchase  money  will  be 
granted,  see  15  Standard  Proc.  308. 

71.  Miller  v.  Argyle's  Exr.,  5  Leigh 
(32  Va.)  460;  Harvey  v.  Eyan,  59  W. 
Va.  134,  53  S.  E.  7,  115  Am.  St.  Eep. 
897,  7  L.  E.  A.  N.  S.  445,  463.  See  su- 
pra. II,  I,  1  and  2. 

[a]  There  is  a  distinction  between 
an   injunction   against   a   sale   under  a 


deed  of  trust  and  one  against  a  judg- 
ment, for  it  is  not  equitable  to  permit 
a  sacrifice  by  sale  under  a  doubtful 
title,  though  it  may  be  just  that  the 
vendor  should  be  suffered  to  enforce  a 
judgment  for  his  purchase  money  when 
the  vendee  is  in  possession  since  the 
doubt  about  title  mav  prove  frivolous. 
Miller  f.  Argvle's  Exr.,  5  Leigh  (32 
Va.)  460. 

[b]  If  there  is  a  cloud  hanging 
over  title,  the  sale  may  be  enjoined. 
Miller  v.  Argyle's  Exr.,  5  Leigh  (32 
Va.)  460. 

72.  See  the  titles  "Injunctions;" 
"Suits  and  Actions." 

73.  See  the  title,  "Parties." 

[a]  An  infant  purchaser  is  a  neces- 
sary party  to  a  suit  by  the  guardian , 
who  executed  the  purchase  money  notes 
for  an  iniunction  against  their  collec- 
tion. Smith  V.  Todd,  5  J.  J.  Marsh, 
(Ky.)   7. 

[b]  In  an  action  by  the  surety,  the 
purchaser  is  a  necessarv  partv.  Walker 
V.   Gilbert,  7   Smed.   & 'M.    (Miss.)    456. 

[cj  The  vendor  is  a  necessary  party 
(1)  to  a  suit  against  the  assignee  of 
the  purchase  money  notes  to  enjoin 
their  collection,  when  a  rescission  of 
the  contract  of  sale  is  sought.  Smith 
V.  Todd.  5  J.  J.  Marsh.  (Ky.)  7.  (2) 
When  the  sale  was  made  by  an  agent 
for  the  vendor,  the  vendor  is  a  neces- 
sary party  although  the  bond  is  made 
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authorizing  injunctive  relief.'*  It  should  allege  the  contract  of  pur- 
chase/' stating  its  date"®  and  terms."  The  other  facts  which  must  be 
alleged  depend  upon  the  grounds  relied  upon  and  what  is  regarded  in 
the  particular  jurisdiction  as  essential  to  justify  equitable  interf erence."'* 
Thus  if  a  failure  or  refusal  to  make  the  conveyance  to  which  the  vendee 
is  entitled,  is  relied  upon,  the  facts  putting  the  vendor  in  default,  such 
as  previous  tender  and  demand,  must  be  alleged,^'  or,  according  to  some 
authority,  the  complaint  must  at  least  aver  his  readiness  to  pay  upon  a 
sufficient  conveyance  being  made.«°  So,  where  relied  upon,  a  covenant 
and  its  breach  must  be  alleged.^^  The  same  is  true  as  to  a  deficiency  in 
the  quantity  of  land,«2  or  as  to  the  want  or  defect  of  title,"  including 


payable  to  the  agent.    Davis  v.  Peake, 
2  A.  K.  Marsh.  (Ky.)  543. 

74.  MeGehee  f.  Jones,  10  Ga.  127, 
133.  See  Smallwood  v.  Hatton,  4  Ind. 
Ch.  95;  infra  this  section;  and  gener- 
ally the  title,  ''Suits  and  Actions." 

[a]  A  cross-compla.int  for  an  in- 
junction is  sutiicient  •which,  alleges  that 
the  notes  sued  on  were  given  for  pur- 
chase money  in  part  of  certain  land 
sold  and  conveyed  by  warranty  deed, 
that  the  vendor  at  the  time  of  the  exe- 
cution of  the  deed  was  not  seized  of 
the  land,  that  the  paramount  title  was 
and  still  is  in  a  specified  person,  where- 
by the  covenants  of  the  deed  are  brok- 
en, that  at  the  time  of  the  sale  the 
vendor  knowingly,  falsely  and  fraud- 
ulently represented  to  the  purchaser 
he  had  a  good  and  perfect  title  in  fee, 
that  the  purchaser  relied  on  said  repre- 
sentations, and  believing  them  to  be 
true,  was  induced  thereby  to  purchase 
the  said  real  estate  and  take  a  deed  of 
conveyance,  that  the  purchaser  took 
possession  and  held  the  same  until  he 
ascertained  the  vendor  had  no  title 
thereto,  that  he  surrendered  the  pos- 
session to  the  holder  of  the  legal  title 
and  has  been  out  of  possession  ever 
since  and  that  the  vendor  is  wholly  in- 
solvent. Hinkle  v.  Margerum,  50  Ind. 
240. 

[b]  Exhibits.  —  When  the  breach 
of  covenant  is  not  the  foundation  of 
the  action,  there  is  no  need  of  setting 
out  a  copy  of  the  deed  containing  the 
covenants.  Hinkle  V.  Margerum,  50 
Ind.  240.    See  the  title,  "Exhibits." 

[c]  Certainty.  —  Long  v.  Brown,  4 
Ala.  622;  MeGehee  v.  Jones,  10  Ga,  127. 

[dj     Fraud.  —  Bailey   v.    Jordan,    32 


Ala.  50. 

75.  Moore  r. 

76.  Moore  v. 

77.  Moore  v. 
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Hill,  59  Ga.  760. 
Hill,  59  Ga.  760. 
Hill,  59  Ga.  760. 


As  to  alleging  contracts  generally 
see  the  title  "Implied  and  Express 
Agreements.  * ' 

78.  See  supra,  II,  I,  1  and  2. 

79.  See  supra,  II,  I,  1,  and  infra, 
this  note. 

[a]  Whether  the  covenants  are  de- 
pendent or  independent,  the  purchaser 
must  allege  a  tender  of  the  money  and 
demand  of  conveyance.  Harris  v.  Bol- 
ton, 7  How.  (Miss.)  167. 

[b]  An  allegation  of  tender  is  a 
conclusion  of  law  unless  it  state  the 
facts.  MeGehee  v.  Jones,  10  Ga.  127. 
See  the  title  "Tender." 

80.  Smith  v.  Eobinson,  11  Ala.  840. 

81.  See  supra,  II,  I,  2,  and  Hinkle  v. 
Margerum,  50  Ind.  240. 

[a]  As  to  covenants  of  seisin  and 
right  to  convey,  it  is  necessary  to  nega- 
tive the  words  of  the  covenant.  Young 
V.  Butler,  1  Head  (Tenn.)  640. 

[b]  As  to  the  covenant  against  in- 
cumbrances, the  plaintiff  must  allege 
the  paramount  title  with  all  the  par- 
ticularity of  a  plaintiff  in  ejectment. 
Young  V.  Butler,  1  Head    (Tenn.)    640. 

82.  See  supra,  II,  I,  2,  b. 

83.  Long  V.  Brown,  4  Ala.  622;  Me- 
Gehee f.  Jones,  10  Ga.  127,  133. 

[a]  When  averring  the  defects  of 
title,  the  plaintiff  (1)  must  allege  facts 
showing  in  what  respect  the  defect  in 
title  exists.  Strong  v.  Downing,  34  Ind. 
300;  Harvey  V.  Ryan,  59  W.  Va.  134, 
53  S.  E.  7,  115  Am.  St.  Rep.  897,  7  L. 
R.  A.  (N.  S.)  445.  (2)  He  must  set 
forth  the  defect  of  title,  show  in  what 
it  consists,  to  what  portion  of  the  land 
it  applies,  and  what  its  value  is.  Me- 
Gehee V.  Jones,  10  Ga.  127,  137. 

[b]  The  nature  of  the  adverse  claim 
or  incumbrance  must  be  alleged.  Gayle 
r.  Fattle,  14  Md.  69,  75. 

fc]  A  clear  outstanding  title  in  a 
stranger  must   be   alleged.    Harvey  v. 
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an  eviction,^*  or  the  fact  that  an  action  to  recover  a  portion  of  the  prem- 
ises, is  pendin,»,^5  ^j.  threatened.^^  Wliere  essential  to  or  relied  upon 
as  the  basis  of  injunctive  relief,  the  fraud,"  insolvencj^^^  or  nonresi- 
dence*'  of  the  vendor  must  be  alleged. 

Prayer.— 'Where  a  permanent  injunction  is  sought  by  a  vendee  in 
possession  he  should,  it  has  been  held,  pray  for  a  rescission  as  well  as 
injunction.^"  In  view,  however,  of  the  court's  power  to  adjust  its  decree 
to  the  equities,^^  this  would  not  seem  to  be  essential,  and  obviously 
would  not  be  necessary  where  a  mere  temporary  injunction  is  sought 
pending  the  making  of  a  good  title.^' 

c.  Dccree.^^ —  In  awarding  relief  the  court  will  adjust  its  decree  to 
the  equities  and  necessities  of  the  case.** 


Rvan,  59  W.  Ya.  134,  53  S.  E.  7,  115 
Am.  St.  Rep.  897,  7  L.  R.  A.  N.  S.  445. 
[dj  If  other  persons  claim  the  land, 
the  plaintiff  must  allege  their  names, 
and  show  bv  what  title  they  claim. 
Lovell  V.  Chilton,  2   W.  Va.  410. 

84.  Wimberg  r.  Schwegeman,  97 
Ind.  528;  Gayle  v.  Fattle,  14  Md.  69, 
75.  Compare  Green  r.  INtoDonald,  13 
Smed  &  M.  (Miss.)  445,  4o4. 

85.  Green  v.  McDonald,  13  Smed.  & 
M.  (^liss.)  445. 

[a]  If  an  action  is  brought  by  the 
claimant  of  a  paramount  title,  it  must 
be  shown  that  he  is  the  real  owner  of 
the  land.  Miller  r.  Averv,  2  Barb.  Ch. 
(N.  Y.)  582,  595;  Senter  v.  Hill,  5 
Sneed  (Tenn.)  505. 

86.  See  infra,  this  note. 

[aj  If  a  suit  is  threatened  the 
ground  on  which  it  is  based  must  be 
alleged.  Kinports  r.  Rawson,  29  W.  Ya. 
487,  2  S.  E.  85. 

87.  U.  S.  —  Fatten  r.  Taylor.  7  How. 
132,  12  L.  ed.  637.  Ind.  —  Strong  v. 
Downing,  34  Ind.  300.  Ky.  — Wiley  v. 
Fitzpatrick,  3  J.  J.  Marsh.  582.  Ore. 
Britt  V.  Marks,  20  Ore.  223,  25  Pac.  636. 

See  generally  the  title,  ''Fraud  ajid 
Deceit. ' ' 

[a]  When  charging  fraud,  the  bill 
must  show  a  case  which  would  enable 
the  court  to  set  aside  the  contract  on 
that  ground.  Walker  v.  Gilbert,  7  Smed. 
&  M.  (Miss.)  456. 

88.  Ala.  —  Graham  v.  Tankersley, 
15  Ala.  634;  Long  v.  Brown,  4  Ala.  622. 
Ga.  —  McGehee  f.  Jones,  10  Ga.  127. 
Ind.  —  Wimberg  v.  Schwegeman,  97 
Ind.  528.  N.  C.  —  Sparkes  r.  Kearney, 
55  N.  C.  481.  Tenn.  —  Young  v.  Butler, 
1  Head  640.    W.  Va.  — Contra,  Harvey 


r.  Ryan,  59  W.  Va.  134,  53  S.  E.  7,  115 
Am.  St.  Rep.  897,  7  L.  R.  A.  (N.  S.) 
445. 

89.  McGehee  v.  Jones,  10  Ga.  127, 
137;  Richardson  v.  Williams,  56  X.  C. 
116. 

[a]  An  allegation  in  the  alternative 
that  the  defendant  resides  out  of  the 
jurisdiction,  or  remains  for  the  greatei 
part  of  his  time  without  the  jurisdic- 
tion, is  insutScient.  McGehee  v.  Jones 
10  Ga.  127,  137. 

90.  Williamson  v.  Raney,  Frcem.  Ch 
(Miss.)  112,  for  the  reason  he  will  not 
be  allowed  to  withhold  both  the  pur 
chase  money  and  possession. 

91.  See  infra,  IT,  T,  c,  and  6  Stand 
ARD  Proc.  773;  13  Standard  Proc.  192 
198,  et  seq. 

92.  See  supra,  IT,  I,  2,  b,  and  War 
ren  r.  Carey,  5  Ind.  319. 

93.  See  'generally  the  titles  "De 
crees;"  "Judgments." 

94.  See  6  Standard  Proc.  773;  13 
Standard  Proc.  192,  198,  et  seq. 

[a]  Off-Setting  Damages  Against 
Price.  —  When  equity  restrains  a  pro- 
ceeding to  collect  purchase  money  on 
account  of  a  defect  of  title  and  the  in- 
solvency of  the  vendor,  it  may  offset 
the  damages  occasioned  by  the  breach 
aeainst  the  unpaid  purchase  money. 
Young  v.  Butler',  1  Head  (Tenn.)  640, 
649.  See  also  McGehee  v.  Jones,  10  Ga. 
127. 

[b]  Rescission.  —  When  the  con- 
tract is  executory  and  the  vendor  has 
no  title,  the  court,  in  granting  relief, 
may  decree  a  repayment  of  the  sum 
advanced,  on  surrender  of  possession 
of  the  land  by  the  purchaser.  Bran- 
num  V.  Ellison,  58  N.  C.  435. 
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J.  Suit  for  Specific  Performance.  —  The  procedure  in  a  suit  for 
specific  performance  is  elsewhere  discussed.^^ 

III.  ACTIONS  BETWEEN  VENDOR  OR  PURCHASER  AND 
THIRD  PERSONS. —  Actions  liy  Vendor. — A  vendor  in  possession  of 
the  premises  may  bring  an  action  of  trespass  against  persons  trespassing 
upon  the  land  sold,^°  but  he  cannot  maintain  such  action  for  trespasses 
occurring  after  having  parted  with  possession.^'  He  may  by  appropri- 
ate action  against  a  depositary  recover  the  deposit  made  by  the  pur- 
chaser and  forfeited  by  his  noncompliance  with  the  contract.^^ 

Actions  by  Purchaser.  —  When  the  contract  of  sale  has  been  executed 
by  a  conveyance,  the  purchaser  is  entitled  to  the  same  remedies  as  his 
vendor  would  have  had  if  the  conveyance  had  not  been  made.^^  A  pur- 
chaser under  an  executory  contract  of  purchase  cannot  bring  an  action 
such  as  ejectment,  to  recover  the  property  from  a  third  person,^  except 
when  it  is  held  that  the  equitable  title  in  the  plaintiff  is  sufficient  to  sup- 
port of  the  action.^  But  trespass  is  an  injury  to  possession,  and  a  pur- 
chaser, under  an  executory  contract  granting  him  possessory  rights,  may 
bring  an  action  of  trespass  against  a  third  person  for  injuries  com- 
mitted after  he  entered  into  possession.^    A  purchaser  cannot  maintain 


95.  See  the  title  "Specific  Per- 
formance." 

96.  Shaw  V.  Eobinson,  111  Ky.  715, 
64  S.  W.  620.  See  Texas  &  P.  E.  Co.  v. 
Bullard  (Tex.  Civ.  App.),  127  S.  W. 
1152,  and  the  title  "Trespass." 

97.  Hueston  v.  Mississippi  &  R.  E. 
Boom  Co.,  76  Minn.  251,  79  N.  W.  92. 
See  the  title  "Trespass." 

As  to  action  on  the  case,  see  4 
Standard  Proc.  630. 

98.  See  infra,  this  note. 

[a J  The  vendor,  suing  a  depositary 
for  the  deposit  made  by  the  purchaser, 
must  allege  that  the  abstract  of  title 
furnished  by  him  showed  a  good  title 
to  the  land,  when  this  is  required  by 
the  contract.  Bowles  v.  Umberson 
(Tex.  Civ.  App.),  101  S.  W.  842. 

99.  Webb  v.  Seekins,  62  Wis.  26,  21 
N.  W.  814. 

1.  You^g  V.  Latham,  132  Ala.  341, 
31  So.  448;  Johnson  v.  Collins,  17  Ala. 
318. 

2.  Cal.  —  Stephens  v.  Hambleton, 
115  Cal.  xvii,  47  Pae.  51.  Ga.  —  See 
Lytle  V.  Anchor  Duck  Mills,  117  Ga. 
869,  45  S.  E.  271.  Kan.  — Jones  v.  Hol- 
lister,  51  Kan.  310,  32  Pac.  1115.  N.  Y. 
See  Murphy  v.  Loomis,  26  Hun  659.  Pa. 
Ohio  River  Junction  R.  Co.  v.  Penn- 
sylvania Co.,  222  Pa.  573,  72  Atl.  271. 
Tex.  —  Sanderson  v.  Wellsford,  53  Tex. 
Civ  App.  637,  116  S.  W.  382  (trespass 
to  try  title);  Mason  v.  Bender  (Tex. 
Civ.  App.),  97  S.   W.  715.    See  Brown 
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r.  Brown,  62  Tex.  Civ.  App.  308,  132 
S.  W.  887. 

[a]  Prior  possession  alone  is  suffi- 
cient to  support  ejectment  against  an 
intruder.  Stephens  v.  Hambleton,  115 
CaL  xvii,  47  Pac.  51. 

[bj  A  purchaser  who  takes  posses- 
sion under  a  bond  for  a  deed  may  main- 
tain ejectment.  Jones  v.  Hollister,  51 
Kan.  310,  32  Pac.  1115. 

[c]  When  the  plaintiff  alleges  pos- 
session and  ownership,  (1)  and  the  de- 
fendant's answer  is  simply  a  general 
denial,  a  nonsuit  is  improper  on  proof 
that  the  plaintiff  was  entitled  to  pos- 
session under  a  contract  of  purchase. 
Murphy  v.  Loomis,  26  Hun  (X.  Y.)  659. 
(2)  But  compare  Bennett  v.  Gray,  92 
Hun  (N.  Y.)  86,  36  N.  Y.  Supp.  372, 
71  N.  Y.  St.  142,  which  holds  that  the 
purchaser  cannot  maintain  ejectment 
when  he  is  in  default  and  his  rights 
under  the  contract  are  purely  equit- 
able. 

3.  Minn.  —  Hueston  v.  Mississippi 
&  R.  R.  Boom  Co.,  76  Minn.  251,  79 
N.  W.  92.  Neb.  —  Gartner  v.  Chicago 
R.  L  &  P.  R.  Co.,  71  Neb.  444,  98  N. 
W.  1052.  Tex.  — Hooper  v.  Hall,  30 
Tex.  154;  Texas  &  P.  R.  Co.  v.  Bullard 
(Tex.  Civ.  App.),  127  S.  W.  1152.  Va. 
Virginian  R.  Co.  v.  Jeffries'  Admr.,  110 
Va.  471,  66  S.  E.  731. 

[aj  If  the  contract  does  not  give 
the    purchaser    possessory    rights,    he 
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trespass  for  injuries  committed  prior  to  the  execution  of  his  deed,  or 
the  taking  of  possession,*  but  if  the  injury  is  a  continuing  one  he  may 
sue  for  the  damage  resulting  from  a  continuance  of  the  injury.^  _ 

Actions  Against  Purchaser.  —  Equity  may  in  a  proper  case  enjoin  a 
vendee  with  notice  from  ejecting  a  person  in  possession  of  the  land.^ 

Parties.  — The  general  rules  as  to  parties  apply  to  actions  between  a 
vendor  or  purchaser  and  third  persons.'' 

IV.  BONA  FIDE  PURCHASERS.  —  A.  Negativing  Bona  Fide 
Purchase.  —  The  claim  of  bona  fide  purchase,  being  in  its  nature 
affirmative  defensive  matter,^  need  not  be  negatived  in  a  bill  or  com- 
plaint.^ But  in  an  action  against  a  vendee  in  an  executory  contract 
by  one  claiming  under  a  subsequent  conveyance  from  the  grantor,  the 
defendant  must  allege  facts  showing  that  plaintiff  was  not  a  bona  fide 
purchaser.^"  . 

B.  Asserting  Claim  of  Innocent  Purchase.  —  1.  As  Plaintiff.  —  A 
plaintiff  claiming  as  an  innocent  purchaser  is  in  an  affirmative  attitude 
with  respect  to  such  claim  similar  to  that  of  a  defendant  relying  upon  it 
as  a  defense,  and  must  allege  it  in  substantially  the  same  language.^^ 

2.  As  Defendant.  —  Unless  the  bill  or  complaint  discloses  the 
facts,^2  the  defense  that  the  defendant  was  a  bona  fide  purchaser 
for  value  cannot  be  taken  by  demurrer,^^  but  must  be  specially'*  pleaded 

9.  Eozell  V.  Chicago  Mill  &  L.  Co., 
76  Ark.  525,  89  S.  W.  469.  But  see 
Perkins  v.  Hays,  Cooke   (Tenn.)   163. 

[a]  An  allegation  that  the  defend- 
ant is  a  holder  in  bad  faith  is  an  al- 
legation of  a  conclusion  of  law.  State 
V.  Hackley,  124  La.  854,  50  So.  772. 

10.  Hamilton  v.  Williford,  90  Ga. 
210,  15  S.  E.  753;  Martin  v.  Thomas, 
56  W.  Va.  220,  49  S.  E.  118. 

[a]  Must  allege  possession  in  him- 
self when  the  plaintiff  acquired  his 
title,  or  that  the  latter  had  notice  actu- 
al or  constructive  of  the  outstanding 
title.  Hamilton  v.  Williford,  90  Ga. 
210,  15  S.  E.  753. 

11.  Young  V.  Schofield,  132  Mo.  650, 
660,  34  S.  W.  497.  See  also  Chew  v. 
Calvert,  Walk.  (Miss.)  54.  See  infra, 
IV,  B,  2. 

Necessity  of  negativing  hona  fide 
purchase  in  answer,  see  supra,  IV,  A. 

12.  Fountain  v.  Pateman,  189  Ala. 
153,  66  So.  75;  Hogan  v.  Scott,  186  Ala. 
310,  65  So.  209;  Kelley  v.  Chandler, 
184   Ala.   358,   63    So.   941. 

13.  Hogan  v.  Scott,  186  Ala.  310,  65 
So.  209;  Kelley  v.  Chandler,  184  Ala. 
358,  63  So.  941. 

14.  la.  —  Blackman  v.  Henderson, 
116  Iowa  578,  87  N.  W.  655,  56  L.  R.  A. 
902.  Ky.  —  Brogan  v.  Porter,  145  Ky. 
587,  140  S.  W.  1007;  Carr  v.  Callag- 
han,  3  Litt.  365.     Mo.  —  See  Young  t;. 


cannot  sue  in  trespass.   Moyer  v.  Scott, 
30  Mich.  345,  347. 

4.  Benjamin  v.  American  T.  &  T. 
Co.,  196  Mass.  454,  82  N.  E.  681;  Ben- 
jamin f.  American  Tel.  &  Tel.  Co.,  196 
Mass.  454,  82  N.  E.  681;  Litchfield  f. 
Norwood  Mfg.  Co.,  22  App.  Div.  569, 
48  N.  Y.  Supp.  496.  But  see  Texas  & 
P.  R.  Co.  V.  Bullard  (Tex.  Civ.  App.), 
127  S.  W.  1152,  holding  that  for  in- 
juries to  the  property  done  before  the 
purchaser  entered  into  possession,  he 
may  sue,  as  his  title,  on  completion  of 
the  purchase,  will  be  held  to  relate 
back  to  the  inception  of  his  claim. 
Texas  &  P.  R.  Co.  v.  Bullard  (Tex.  Civ. 
App.),  127  S.  W.  1152. 

5.  Benjamin  v.  American  Tel.  &  Tel. 
Co.,  196  Mass.  454,  82  N.  E.  681. 

6.  McRae   v.   McMinn,   17   Fla.    876. 

7.  See   the   title,   "Parties." 

[a]  The  lienholder  is  not  a  neces- 
sary party  to  an  action  upon  an  in- 
strument by  which  one  of  the  parties 
to  an  exchange  of  land  obligated  him- 
self to  remove  a  certain  lien  from  the 
land.     Scobey  v.  Finton,  39  Ind.  275. 

[b]  In  a  "suit  against  a  vendee  by  a 
claimant  of  an  incumbrance,  a  person 
who  joined  the  vendor  in  the  deed  for 
the  purpose  of  relinquishing  a  collater- 
al claim  is  not  a  necessary  party.  Blair 
V.  Owles,  1  Munf.    (15  Va.)   38. 

8.    See  infra,  IV,  B,  2. 
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either  in  a  plea  or  answer.^^  In  alleging  this  defense'^  the 
defendant  must  allege,  with  all  the  certainty  of  a  plea,"  that  his 
vendor  was  in  actual  or  constructive  possession  of  the  land,^^  and  was 
seized  or  claimed,  or  pretended  to  be  seized  in  fee ;"  he  must  allege  the 
purchase  of  the  premises,2°  and  must  briefly  set  out  the  parties,  the  date 
and  contents  of  the  deed  of  purchase  f^  he  must  state  the  nature  of  the 
consideration  fully,"^  and  distinctly  aver  that  it  was  bona  fide  and  truly 
paid  f^  and  he  must  allege  that  he  had  no  notice,  actual  of  constructive, 


Schofield,  132  Mo.  650,  34  S.  W.  497. 
Neb.  —  Arlington  State  Bank  v.  Paul- 
sen, 57  Neb.  717,  78  N.  W.  303.  N.  J. 
Bridgewater  v.  Ocean  City  Assn.,  88 
N.  J.  Eq.  351,  102  Atl.  1052.  Okla. 
Bruce  v.  Oveiton,  54  Okla.  350,  154  Pac. 
340.  S.  C  — Merck  v.  Merck,  95  S.  C. 
328,  78  S.  E.  1027;  Carr  V.  Mouzon, 
93  S,  C.  161,  76  S.  E.  201,  Ann.  Cas. 
1914C,  731;  Eobert  v.  Ellis,  59  S.  C. 
137,  37  S.  E.  250. 

[a J  New  Matter.  —  Wyrick  v.  Week, 
68  Cal.  8,  8  Pac.  522. 

15.  Ala.  —  Kelley  v.  Chandler,  184 
Ala.  358,  63  So.  941.  Ark.  — Pearce  v. 
Foreman,  29  Ark.  563,  668.  Ind.  — See 
Larrance  v.  Lewis,  51  Ind.  App.  1,  98 
N.  E.  892,  answer  held  sufficient.  N.  Y. 
Seymour  v.  McKinstry,  106  N.  Y.  230, 
240,  12  N.  E.  348,  14  N.  E.  94.  Tenn. 
Grier  v.  Canada,  119  Tenn.  17,  107  S. 
W.  970;  Dunham  v.  Harvey,  111  Tenn. 
620,  69  S.  W.  772;  Cardwell  V.  Cheat- 
ham, 2  Head  14;  Ellis  V.  Temple,  4 
Coldw.  315,  94  Am.  Dec.  200. 

16.  Form  of  answer  that  the  defend- 
ant is  a  bona  fide  purchaser,  see  9 
Standard  Proc.  70.  See  also  Young  v. 
Schofield,  132  Mo.  650,  34  S.  W.  497. 

[a]  "To  make  out  the  defense  of 
innocent  purchaser  for  value,  it  is 
necessary  that  the  purchaser  should,  in 
his  answer  or  plea,  state  the  deed  of 
purchase,  the  date,  parties  and  con- 
tents briefly,  and  that  the  vendor  was 
seized  in '  fee  and  in  possession,  and 
should  state  the  cohsideration,  with  a 
distinct  averment  that  it  was  bona  fide 
and  truly  paid,  independent  of  the 
rental  of  the  deed;  and  should  deny 
notice  previous  to,  and  down  to  the 
time  of  paying  the  money  and  the  de- 
livery of  the  deed;  and  if  notice  is 
specially  charged,  should  deny  all  cir- 
cumstances referred  to  from  which 
notice  can  be  inferred.  The  notice 
must  be  positively,  and  not  evasively 
denied,  whether  it  be  or  be  not  charged 
by  the  bill."  Pearce  v.  Foreman,  29 
Ark.  563,  568. 
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17.  Hooper  v.  Strahan,  71  Ala.  75; 
Khea  v.  Allison,  3  Head  (Tenn.)   176. 

18.  Ark.  —  Gerson  v.  Pool,  31  Ark. 
85.  Cal.  —  Lindley  v.  Blumberg,  7  Cal. 
App.  140,  93  Pac.  894.  N.  J.  —  Havens 
V.  Bliss,  26  N.  J.  Eq.  363.  Tenn.— Rhea 
V.  Allison,  3  Head   176. 

19.  U.  S.  — Smith  v.  Orton,  131  U. 
S.  Ixxv,  18  L.  ed.  62;  Flagg  v.  Mann, 
2  Sumn.  486,  9  Fed.  Cas.  No.  4,847. 
Ala.  —  May  v.  Wilkinson,  76  Ala.  543; 
Hooper  v.  Strahan,  71  Ala.  75.  Ark. 
Gerson  v.  Pool,  31  Ark.  85;  Pearce  v. 
Foreman,  29  Ark.  563;  Tuley  v.  Ready, 
27  Ark.  98.      N.   J.  —  Havens  ;;.  Bliss, 

26  N,  J.  Eq.  363.  Ohio.  —  Ludlow's 
Heirs  v.  Kidd,  3  Ohio  541,  551.  Tenn. 
Rhea  v.  Allison,  3  Head  176. 

20.  Lindley  v.  Blumberg,  7  Cal. 
App.   140,  93  Pac.  894. 

[a]  Conveyance  by  deed  must  be  al- 
leged. Smith  V.  Orton,  131  U.  S.  lixv, 
18  L.  ed.  62. 

21.  Ala.  —  May  v.  Wilkinson,  7U 
Ala.  543;  Hooper  v.  Strahan,  71  Ala. 
75.  Ark. —  Gerson  v.  Pool,  31  Ark.  85; 
Pearce  v.  Foreman,  29  Ark.  563;  Tuley 
V.  Ready,  27  Ark.  98;     Buck  v.  Martin, 

27  Ark.  6.  S.  C  —  Snelgrove  v.  Snel- 
grove,  4  Desaus.  274. 

22.  Ala.  —  May  v.  Wilkinson,  76 
Ala.  543;  Hooper  r.  Strahan,  71  Ala. 
75.  Ark. —  Gerson  f.  Pool,  31  Ark.  85; 
Pearce  v.  Foreman,  29  Ark.  563;  Tuley 
V.  Ready,  27  Ark.  98.  Ohio.  —  Lud- 
low's Heirs  v.  Kidd,  3  Ohio  541,  551. 
Wis.  —  Everts  v.  Agnes,  4  Wis.  343,  65 
Am.  Dec.  314. 

23.  U.  S.— Smith  r.  Orton,  131  U.  ti. 
Ixxv,  18  L.  ed.  62.  Ala.  —  May  v.  Wil- 
kinson, 76  Ala.  543;  Hooper  v.  Stra- 
han, 71  Ala.  75;  Wells  r.  Morrow,  38 
Ala.  125.  Ark.  —  Pearce  r.  Foreman, 
29  Ark.  563;  Tuley  v.  Ready,  27  Ark. 
98.  Cal.  —  Lindley  v.  Blumberg,  7  Cal. 
App.  140,  146,  93  Pac.  894.  Ky.  — Des- 
kins  v.  Big  Sandy  Co.,  121  Ky.  601,  89 
S.  W.  695.   N.  Y.—  Harris  v.  Norton,  16 
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of  the  complainant 's  eqiiity,^*  previous  to  and  down  to  the  time  of  pay- 
ing the  money  and  the  delivery  of  the  deed,^^  although  notice  is  not 
charged.-*^  If  notice  is  specially  charged,  the  defendant  should  deny 
all  the  circumstances  referred  to  from  which  notice  can  be  inferred.^^ 
C.  Questions  of  Law  and  Fact.^^  —  Questions  as  to  notice^^  or 


Barb.  264.     Ore.  —  Eichards  v.  Snyder, 
11  Ore.  501,  6  Pac.  186. 

[a]  There  must  be  a  distinct  aver- 
ment independent  of  the  recitals  in  the 
deed,  that  the  consideration  was  bona 
fide  and  truly  paid.  Gerson  v.  Pool,  31 
Ark.  85. 

24.  U.  S.  — Smith  r.  Orton,  131  U. 
S.  Ixxv.,  18  L.  ed.  62.  Ala.  — May  v. 
Wilkinson,  76  Ala.  543;  Hooper  v. 
Strahan,  71  Ala.  75.  Ark.  —  Pindall 
V.  Trevor,  30  Ark.  249,  267;  Pearce  v. 
Foreman,  29  Ark.  563,  568;  Duncan  V. 
Johnson,  13  Ark.  190.  Cal.  — Scott  v. 
Umbarger,  41  Cal.  410;  Lindley  f. 
Blumber.2-,  7  Cal.  App.  140,  93  Pac.  894. 
Ind.  —  Gallion  v.  McCaslin,  1  Blackf . 
91,  12  Am.  Dec.  208.  Minn.  —  Minor  v. 
Willoughby,  3  Minn.  225.  Mo. —  Holds- 
worth  V.  Shannon,  113  Mo.  508,  21  S. 
W.  85,  35  Am.  St.  Kep.  719.  N.  J. 
Wilson  f.  Hillver,  1  N.  J.  Eq.  63.  N. 
Y.  —  Grimstone  v.  Carter,  3  Paige  421, 
24  Am.  Dec.  230.  Tenn.  —  Smitheal  v. 
Gray,  1  Humph.  491.  34  Am.  Dec.  664; 
Pillow's  Heirs  v.  Shannon's  Heirs,  3 
Yerg.  508.  Va.  —  Hoover  v.  Donally, 
3  Hen.   &  M.    (13   Va.)    316. 

[aj  Positive  denial  requisite.  Pearce 
V.   Foreman,    29    Ark.    563. 

[b]  He  must  deny  fully  and  in  the 
most  precise  terms  every  circumstance 
from  which  notice  could  be  inferred. 
Frost  V.  Beekman,  1  Johns.  Ch.  (N.  Y.) 
288,  per  Kent  C. 

25.  U.  S.  —  McDonald  v.  Belding, 
145  U.  S.  492,  12  Sup.  Ct.  892,  36  L.  ed. 
788.  Ala,  — Wells  v.  Morrow,  38  Ala. 
125.  Ark.  — Gerson  v.  Pool,  31  Ark. 
85;  Pearce  v.  Foreman,  29  Ark.  563, 
568;  Buck  r.  Martin,  27  Ark.  6;  By- 
ers  f.  Fowler,  12  Ark.  218,  286,  54  Am. 
Dec.  271.  Mich.  —  Thomas  v.  Stone, 
Walk  Ch.  117.  N.  J. —  Dean  v.  Ander- 
son,  34   X.   J.    Eq.   496. 

[a]  Before  Payment.  —  There  must 
be  a  denial  of  notice  before  the  pur- 
chase and  before  payment.  Smith  v. 
Orton,  131  U.  S.  Ixxv,  18  L.  ed.  62; 
Lindlev  v.  Blumberg,  7  Cal.  App.  140, 
93  Pac.  894. 

[b]  As  Dependent  on  Time  of  Pay- 


ment and  Delivery  of  Deed.  —  When 
the  payment  of  the  consideration  and 
the  acceptance  of  a  deed  occur  at  dif- 
ferent times,  the  denial  of  the  notice 
must  relate  Ijoth  to  the  time  when  the 
deed  is  delivered,  and  to  that  when  the 
consideration  is  paid.  But  where  it 
appears  on  the  face  of  the  answer  that 
the  purchase  for  a  certain  price  and 
the  delivery  of  the  deed  were  at  the 
same  time,  and  as  parts  of  one  trans- 
action, the  denial  of  notice  until  de- 
fendant had  made  the  purchase  is 
equivalent  to  a  denial  of  notice  at  the 
deliverv  of  the  deed.  McDonald  v. 
Belding,  145  U.  S.  492,  12  Sup.  Ct.  892, 
36  L.  ed.   788. 

26.  Ark.  —  Pearce  v.  Foreman,  29 
Ark.  563.  N.  J.  — Wilson  v.  Hillver,  1 
N.  J.  Eq.  63.  N.  Y.  — Frost  v.  Beek- 
man,   1   Johns.   Ch.   288. 

27.  U.  S.  — Smith  v.  Orton,  131  U. 

5.  Ixxv,  18  L.  ed.  62.  Ala.  —  Johnson 
f.  Toulmin,  18  Ala.  50,  52  Am.  Dec. 
212.  Ark.  —  Pearce  v.  Foreman,  29 
Ark.  563,  568;    Buck  v.  Martin,  27  Ark. 

6.  Miss.  —  Jenkins  v.  Bodley,  Smed.  & 
M.  Ch.  338. 

28.  See  the  title,  "Prorince  of 
Judge  and  Jury." 

29.  Ga.  —  J  as.  Smith  &  Son  v. 
Hinkle,  136  Ga.  809,  72  S.  E.  345; 
Eodgers  v.  Elder,  108  Ga.  22,  33  S.  E. 
662.  B.  I.  —  Bova  v.  Xorigian,  28  E.  I. 
319,  67  Atl.  326,  125  Am.  St.  Eep.  741. 
Tex. —  Hume  t:  Ware,  87  Tex.  380,  28 
S.  W.  935;  Harris  r.  Hamilton  (Tex. 
Civ,  App.),  185  S.  W.  409;  Arlington 
Heights  E.  Co.  v.  Citizens'  E.  &  L.  Co. 
(Tex.  Civ.  App.),  160  S.  W.  1109. 

[a]  ^Hiether  the  Possession  of  a 
Purchaser  Is  Such  as  to  Aifect  a  Sub- 
sequent Purchaser  With  Notice. — Pon- 
ton r.  Ballard,  24  Tex.  619.  See  also 
Denison  Lumber  Co.  r.  Milburn  (Tex. 
Civ.   App.),   107   S.    W.   1161. 

[b]  Circumstances  which  would  put 
a  prudent  man  on  inquiry  may  be  sub- 
mitted to  the  jury  on  the  question  of 
notice,  as  where  the  price  paid  is  so 
grossly  inadequate  as  to  call  attention 
to  the  fact  that  there  must  be  a  defec- 
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knowledge  as  to  the  adequacy  of  consideration,^''  are  usually  questions 
of  fact  for  the  jury,  unless  the  facts  are  undisputed  and  are  reasonably 
subject  to  but  one  inference,^^  or  the  alleged  defect  or  infirmity  appear 
on  the  face  of  the  instrument  and  is  a  matter  of  ocular  inspection,^^  aQd 
the  question  whether  the  purchaser  made  due  inquiry,^^  or  acted  with 
due  diligence,^*  is  a  question  for  the  jury  under  the  instructions  of 
the  court. 

V.  QUESTIONS  OP  LAW  AND  FACT  GENERALLY.  —  Questions 
of  law  and  fact  arising  out  of  the  relation  of  vendor  and  purchaser  are 
subject  to  the  ordinary  rules.^^  The  construction  of  a  deed'*  or  of  the 
contract  of  sale,"  and  the  question  as  to  what  constitutes  possession," 
or  whether  the  title  is  good  and  free  from  material  defects,^'  are  ques- 
tions of  law  for  the  court.  It  is  a  question  for  the  jury  whether  a  con- 
tract of  sale  was  made  between  the  parties,*"  w^hether  the  plaintiff  was 
induced  by  fraud  to  enter  into  the  contract,*^  whether  the  contract  was 
broken,*^  whether  or  not  there  was  a  rescission  of  the  contract  of  sale," 
whether  the  vendor  has  waived  the  breach**  or  has  done  acts  excusing 
performance  by  the  purchaser,*^  whether  there  has  been  an  eviction  un- 
der a  paramount  title,*'  whether  the  vendor  delivered  a  deed  within  a 


tive  title  or  some  improper  motive  in 
making  the  conveyance.  Hume  v.  Ware, 
87  Tex.  380,  28  S.  W.  935. 

30.  Downs  V.  Stevenson,  56  Tex.  Civ. 
App.  211,  119  S.  W.  315. 

[a]  But  If  the  consideration  is  so 
Inadequate  as  to  shock  the  conscience, 
the  court  might  so  declare.  Downs  v. 
Stevenson,  56  Tex.  Civ.  App.  211,  119 
S.  W.  315. 

31.  Oliver  v.  Sanborn,  60  Mich.  346, 
27  N.  W.  527;  Birdsall  v.  Eussell,  29 
N.  Y.  220.  See  Hall  v.  Hilley,  134  Ga. 
77,  67  S.  E.  428,  as  to  payment. 

32.  Birdsall  v.  Eussell,  29  N.  Y. 
220,  249. 

33.  Nute  V.  Nute,  41  N.  H.  60. 

34.  Penrose  V.  Cooper,  86  Kan.  597, 
121  Pac.  1103. 

35.  See  the  title,  •'Province  of 
Judge  and  Jury,"  and  Gehr  v.  Hager- 
man,  26  111.  438. 

Questions  relating  to  hona  fide  pur- 
chase, see  supra,  IV,  C 

[a]  Whether  there  was  a  redemp- 
tion on  which,  under  the  contract,  the 
money  paid  was  to  be  refunded,  is  a 
question  for  the  jury.  Jenners  v. 
Spraker,  2  Ind.  App.  100,  27  N.  E.  117. 

36.  Venable  v.  McDonald,  4  Dana 
(Ky.)  336. 

37.  Standiford  v.  Kloman,  234  Pa. 
443,  83  Atl.  311;  Blair  v.  Baird,  43 
Tex.  Civ.  App.  134,  94  S.  W.  116. 

38.  See   21  Standard  Proc.   843. 

39.  Mead  v.  Altgeld,  136  111.  298,  26 
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N.  E.  388. 

40.  Mass.  —  Beach  &  Clarridge  Co. 
V.  American  Steam  Gauge  &  V.  Mfg. 
Co.,  202  Mass.  177,  88  N.  E.  924.  Pa. 
Parry  v.  Miller,  247  Pa.  45,  93  Atl.  30. 
Tex.  —  Alexander  &  Kneeland  v.  Von 
Koehring  (Tex.  Civ.  App.),  77  S.  W. 
629. 

41.  la.  —  Peterson  v.  McManus,  172 
N.  W.  460.  Md.  — McGrath  v.  Peter- 
son, 127  Md.  412,  96  Atl.  551.  Minn. 
Nelson  v.  Berkner,  139  Minn,  301,  166 
N.  W.  347;  Ballard  v.  Lyons,  114  Minn. 
264,  131  N.  W.  320,  38  L.  E.  A.  (N.  S.) 
301. 

As  to  questions  of  fact  in  actions  for 
fraud  generally,  see  10  Standard  Proc. 
61. 

[a]  As  to  Reliance  on  Representa- 
tions.—  Williamson  v.  Harris,  167  Mo. 
App.  347,  151  S.  W.  500;  Lasbury  v. 
Scarpulla,  156  N.  Y.  Supp.  744.  See 
10  Standard  Proc.  62,  note  81. 

42.  Wead  v.  Helpert  (Tex,  Civ. 
App.),  118  S.  W.  1112;  Alexander^ 
Kneeland  v.  Von  Koehring  (Tex.  Civ. 
App.),  77  S,  W,  629. 

43.  Merrill  v.  Merrill,  102  Cal.  317, 
36  Pac.  675;  Ballard  v.  Lyons,  114 
Minn.  264,  131  N.  W,  320,  38  L.  E.  A. 
(N.  S.)  301. 

44.  Younger  v.  Welch's  Exx.,  22 
Tex.  417. 

45.  Sickler  v.  Tuckahoe  Nat,  Bank, 
90   N,  J.  L.   336,   100  Atl.   165. 

46.  McDonald  t;.  Beall,  55  Ga.  288. 
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reasonable  time,*^  whether  a  demand  for  deed  was  made  before  suit 
brought,**  whether  the  purchaser  had  notice  of  the  defects  in  the  ven- 
dor's title/'  who  is  in  possession,^"  and  whether  there  is  a  deficiency  in 
quantity.*^  Unless  it  depends  on  the  construction  of  writings  the  ques- 
tion of  ownership  of  real  property  is  a  question  for  the  jury.^^  The 
identity  of  the  land  is  for  the  jury.^^ 


47.  Zavala  Land  &  Water  Co.  f. 
Tolbert  (Tex.  Civ.  App.),  184  S.  W. 
523.    See  21  Standard  Proc.  847. 

48.  Standifer  f.  Davis,  13  Smed.  & 
M.    (Miss.)   48. 

49.  Goodman  v.  Fangert  (Mich.), 
170   N.   W.  29. 


50.  See  21  Standard  Proc.  843. 

51.  Ashley    t:    Holland     (Tex.    Civ, 
App.),   180  S.    W.   635. 

52.  See  21  Standard  Proc.  842,  and 
the    title,    "Title." 

53.  Venable    f.    McDonald,    4    Dana 
(Ky.)  336. 


VENDOR'S  LIEN.— See  Liens;  Vendor  and  Purchaser. 


VENIRE. —  See  Grand  Jury;  Juries  and  Jurors, 
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By  The  Editorial  Staff. 


I.  NATURE  OF  THE  WRIT,  850 

II.  WHEN  THE  WRIT  MAY  BE  GRANTED,  850 

III.  APPLICATION  FOR  WRIT  AND  WAIVER,  852 

CROSS  REFERENCES: 

New   Trial;  Verdict. 

For  further  references  and  cross-references,  see  the  index  to  this  work 
and  the  cross-references  throughout  this  article. 


I.  NATURE  OF  THE  WRIT.  —  Venire  de  novo,  or  venire  facias  de 
novo,  is  a  writ  granting  a  new  trial.^  But  while  the  object  of  the  writ  is 
a  new  trial,  and  the  proceeding  to  obtain  it  is,  in  substance,  the  same  as 
a  motion  for  a  new  trial,^  it  is  granted  only  for  error  appearing  on  the 
record,'  a  new  trial  being  granted  not  only  for  defects  apparent  on  the 
record  but  also  for  extrinsic  matter.* 

II.  WHEN  THE  WRIT  MAY  BE  GRANTED.  —  A  venire  de  novo 
is  awarded  when,  by  reason  of  some  irregularity  or  defect  on  the  first 


1.  United  States  f.  Hawkins'  Heirs, 
10  Pet.  (U.  S.)  125,  9  L.  ed.  369;  Sewall 
V.  Glidden,  1  Ala.  52. 

[a]  Ancient  Practice.  —  The  setting 
aside  of  verdicts  by  the  court,  and  the 
awarding  of  a  venire  de  novo  for  ir- 
regularities in  the  conduct  of  the  jury, 
and  other  causes  connected  with  the 
merits  of  the  verdict,  is  very  ancient, 
and  antedate  the  practice  of  granting 
new  trials.'  Several  cases  are  cited 
in  Viner  (Yiner's  Ab.  Trial)  from  the 
reign  of  Edward  III,  downward.  Thus 
a  new  venire  was  awarded  because  the 
former  jury  had  received  meat  and 
drink.  Broke 's  Ab.  Verdict,  pi.  17. 
Also  in  Loveday's  Case,  8  Coke  66a,  a 
new  venire  was  awarded  because  the 
verdict  did  not  fully  decide  the  matter 
in  issue. 

2.  Spencer   f.   Haines,    73    N.   J 
325,  62  Atl.  1009. 

3.  Ind,  —  Peed     v.     Brenneman. 
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Ind.  288.    N.  C— State  r.  Miller,  18  N. 
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C.    500.      Eng.  —  Witham   v.   Lewis,     1 
Wils.  48,  95  Eng.  Reprint  485. 

[a]  For  error  in  the  practical  course 
of  proceedings,  rather  than  upon  the 
merits.  Spencer  v-  Haines,  73  N.  J.  L. 
;>25,  62  Atl.   1009. 

[b]  Defective  in  form  as  distin- 
guished from  substance,  the  remedy  not 
being  available  in  the  latter  case.  Citi- 
zens' Bank  r.  Bolen,  121  Ind.  301,  23 
N.  E.  146;  Boos  V.  State,  11  Ind.  App. 
257,  39  N.  E.  197. 

[c]  If  a  special  verdict  is  silent  as 
to  any  fact  or  issue,  such  silence  is  not 
an  omission  apparent  on  the  record 
constituting  ground  for  granting  a 
venire  de  novo.  Lafayette  v.  Allen,  81 
Ind.  166;    Ex  parte  Walls,  73  Ind.  95. 

4.  Bosseker  r.  Cramer,  18  Ind.  44; 
Witham  f.  Lewis,  1  Wils.  48,  95  Eng. 
Reprint  485.  See  the  title  "New 
Trial." 

[aj  In  early  times,  it  is  true,  how- 
ever,  that   the   court   of   King's   Bench 
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trial,  the  proper  effect  of  the  venire  has  been  frustrated,'  or  an  uncer- 
tain, ambiguous,  or  defective  verdict,  whether  general  or  special,  has 
been  rendered.*^  In  some  jurisdictions  its  application  has  been  extended 
to  the  findings  of  a  court.''  So  the  writ  is  granted  when  the  verdict  on 
its  face  is  so  imperfect  that  no  judgment  can  be  given  upon  it,*  as  when 
a  special  verdict  is  so  uncertain  or  ambiguous  that  the  court  cannot  say 
for  which  party  judgment  should  be  given,^  or  when  the  jury  fails  to 
assess  damages,^*'  or  omits  to  find  the  essential  facts  in  a  special  ver- 


granted  a  new  trial  only  for  matter  ap- 
pearing of  record.  See  Martyn  v.  Jack- 
son, 3  Keb.  308;  Blk.  Com.  3,  388,  84 
Eng.  Repront  787. 

[b]  Venire  de  Novo  and  New  Trial 
Distinguished.  —  There  is  a  marked 
distinction  between  the  awarding  of  a 
new  venire  because  of  the  verdict  be- 
ing thus  declared  bad,  and  the  setting 
aside  of  the  verdict,  and  granting  of  a 
new  trial.  The  former  must  be  for 
matters  apparent  only  on  the  record, 
and  is  of  right.  The  other  may  be 
for  matter  not  appearing  on  the  record, 
and  is  addressed  to  the  discretion  of 
the  court.  The  former  is  a  matter  of 
error,  and  must  be  noticed  by  the  ap- 
pellate court;  the  latter  is  ordinarily 
not  a  matter  of  error,  nor  elsewhere 
examinable.  State  v.  Miller,  18  N.  C. 
500,  517.  See  also  Bosseker  v.  Cramer, 
18  Ind.  44. 

5.  See  Bosseker  v.  Cramer,  18  Ind. 
44  (improperly  disallowing  a  challenge) ; 
Spencer  r.  Haines,  73  N.  J.  L.  325,  62 
Atl.  1009  (jury  improperly  chosen); 
Tidd's  Pr.  854,  922,  improperly  chosen 
or  irregularly  returned. 

6.  U.  S.  —  Carrington  v.  Pratt,  18 
How.  63,  15  L.  ed.  267;  Harden  v.  Fish- 
er, 1  Wheat.  300,  4  L.  ed.  96;  Livingston 
V.  Maryland  Ins.  Co.,  6  Cranch  274,  3 
L.  ed.  ■'222.  Conn.  — White  f.  Bailey, 
14  Conn.  271.  111. —  Wiggins  v.  Chicago, 
68  111.  372.  Ind. —  Maxwell  f.  Wright, 
160  Ind.  515,  67  N.  E.  267;  Dolan  v. 
State,  122  Ind.  141,  23  N.  E.  761;  Bos- 
seker r.  Cramer,  18  Ind.  44,  46.  la. 
State  f.  Funck,  17  Iowa  365.  Mass. 
Lincoln  v.  Hapgood,  11  Mass.  350,  358. 
N.  J.  —  Spencer  v.  Haines,  73  N.  J.  L. 
32.5,  62  Atl.  r009.  N.  C.  —  State  v. 
Hanner,  143  N.  C.  632,  57  S.  E.  154,  24 
L.  R.  A.  (N.  S.)  1,  and  note  p.  74. 

fa]  Failure  of  Verdict  To  Find  on 
All  Issues.  —  Brehm  v.  Hennings  (Ind. 
App.),    123    N.   E.   821. 

[b]  Not  Confined  to  Special  Ver- 
dicts.—  Spencer  v.  Haines,  r3  N.  J.  L. 
325,  62  Atl.  1009. 


7.  Sheeks  f.  State,  156  Ind.  508,  60 
N.  E.  142;  Waterbury  v.  Miller,  13 
Ind.   App.   197,   41    N.   E.   383. 

[a]  In  no  other  way  can  the  ques- 
tion of  insufficient  or  indefinite  findings 
be  presented.  Wavmire  r.  Lank,  121 
Ind.  1,  22  N.  E.  735;  Waterbury  v. 
Miller,  13  Ind.  App.  197,  41  N.  E.  383. 

8.  U.  S.  — United  States  v.  Wat- 
kins,  3  Cranch  C.  C.  441,  28  Fed.  Cas. 
No.  16,649.  Ind. —  Goodman  v.  State, 
121  N.  E.  826;  Brickley  v.  Weghorn,  71 
Ind.  497.  Va.  —  Brown  v.  Ralston,  4 
Rand.  (25  Va.)  504;  Brown  &  Sons  t\ 
Ferguson,  4  Leigh  (31  Va.)  37.  Eng. 
Witham  v.  Lewis,  1  Wils.  48,  95  Eng. 
Reprint  485. 

[a]     The  most  frequent  instance  of 

the  allowance  of  the  writ,  venire  de 
novo,  is  where  a  special  verdict  is  so 
imperfect,  by  reason  of  the  failure  to 
find  some  fact,  that  no  judgment  can  be 
entered  upon  the  verdict.  Bouvier  v. 
Baltimore  &  N.  Y.  Ry.  Co.,  65  N.  J.  L. 
313,  328,  47  Atl.  772. 

9.  U.  S.  — Ward  v.  Cochran,  150  U. 
S.  597,  14  Sup.  Ct.  230,  37  L.  ed.  1195; 
Graham  v.  Bayne,  18  How.  60,  15  L.  ed. 
265;  Prentice  V.  Zane,  8  How.  470,  484, 
12  L.  ed.  1160;  Harden  v.  Fisher,  1 
Wheat.  300,  4  L.  ed.  96;  Bellows  v. 
Hallowell  &  Augusta  Bank,  2  Mason 
31,  3  Fed.  Cas.  No.  1,279.  Ala.  — Stod- 
der  V.  Powell,  1  Stew.  287.  Ind. 
Spraker  v.  Armstrong,  79  Ind.  577; 
Whitworth  v.  Ballard,  56  Ind.  279.  la. 
State  V.  Arthur,  21  Iowa  322.  N.  O. 
State  V.  Yount,  110  N.  C.  597,  15  S.  E. 
231;  State  f.  Wallace,  25  N.  C.  195; 
State  V.  Arrington,  7  N.  C.  571.  S.  C, 
Charleston  v.  Gadsden,  8  Rich.  L.  180. 

10.  ni.  —  Lawrence  v.  People,  2  111. 
414;  Arnburg  v.  People,  68  111.  App.  80, 
Ind.  —  Bricklev  v.  Weghorn,  71  Ind. 
497;  Whitworth  v.  Ballard,  56  Ind.  279. 
Smith  V.  Jeffries,  25  Ind.  376.  N.  J. 
Spencer  v.  Haines,  73  N.  J.  L.  325,  63 
Atl.  1009. 
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diet "  or  states  conclusions  of  law  or  matters  of  evidence  intead  of  the 
ultimate  facts/^  or  when  the  verdict  is  not  responsive  to  the  issues  sub- 

mitted  ^^ 

III  APPLICATION  FOR  WRIT  AND  WAIVER.  —  The  applica- 
tion for  a  venire  de  novo  should  be  addressed  to  the  trial  court  in  the 
form  of  a  motion^*  at  the  time  the  verdict  is  returned,!^  or  before  judg- 
ment thereon  is  rendered/';  and  if  not. made  at  such  time  the  right  to 
have  a  venire  de  novo  is  waived." 


11.  U.  S.  —  Saltonstall  v.  Birtwell, 
150  U.  S.  417,  14  Sup.  Ct.  169,  37  L.  ed. 
1128;  Stewart  v.  Salamon,  97  U.  S. 
S61,  24  L.  ed.  1044;     Stickney  v.  Wilt, 

23  Wall-.  150,  23  L.  ed.  50;  Prentice  v. 
Zane's  Admr.,  8  How.  470,  12  L.  ed. 
1160.  Ind.  — Maxwell  v.  Wright,  160 
Ind.  515,  67  N.  E.  267.  Bosseker  v. 
Cramer,  18  Ind.  44.  N.  T.  — Seward  v. 
Jackson,    8    Cow.    406. 

[a]  Illustration.  —  Where  the  right 
of  foreign  heirs  to  bring  an  action  in 
this  country  to  recover  certain  lands 
of  which  the  subject  of  a  foreign  coun- 
try died  seized,  depended  upon  the 
showing  of  title  in  decedent  at  the 
time  of  the  making  of  a  treaty  with 
such  foreign  country,  and  at  the  time 
of  his  death,  it  was  not  sufficient  to  find 
merely  the  time  when  lie  acquired 
title;  for,  although  nothing  was  found 
to  show  that  he  did  not  part  with  it, 
the  court  could  not  presume  that  he 
had  not  done  so.  Harden  v.  Fisher,  1 
Wheat.    (U.  S.)    300,  4  L.  ed.  96. 

12.  U.    S.  —  Suydam   v.   Williamson, 

24  How.  427,  16  L.  ed.  742;  Graham  v. 
Bayne,  18  How.  60,  15  L.  ed.  265; 
Barnes  v.  Williams,  11  Wheat.  415,  6 
L.  ed.  508;  Chesapeake  Ins.  Co.  v. 
Stark,  6  Cranch  268,  3  L.  ed.  220.  Ind. 
Boyer  f.  Robertson,  144  Ind.  604,  43 
N."e.  879;  Dixon  v.  Duke,  85  Ind.  434; 
Jones  I'.  Baird,  76  Ind.  164;  Waterbury 
i:  Miller,  13  Ind.  App.  197,  41  N.  E. 
883.  N.  C  — State  i;.  HaSnner,  143  N. 
C.  632,  57  S.  E.'  154,  24  L.  R.  A.  (N.  S.) 
1,  and  note  p.  74;  Cherry  v.  Slade's 
A.dmr.,  7  N.  C.  82. 
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[a]  Although  there  may  be  sufficient 
evidence  in  the  special  verdict,  in  the 
opinion  of  the  court,  from  which  the 
jury  might  find  the  fact,  yet  when  they 
do  not  find  it,  the  court  cannot  treat  it 
as  found.  The  special  verdict  is  de- 
fective in  stating  the  evidence  of  the 
fact,  instead  of  the  fact  itself,  for 
which  a  venire  de  novo  will  be 
awarded.  Prentice  v.  Zane's  Admr.,  8 
How.  (U.  S.)  470,  12  L.  ed.  1160. 

13.  State  V.  Arrington,  7  N.  C.  571. 
[a]     Special  Verdict  Not  Kesponsive 

to  the  Indictment.  —  State  c.  Whit- 
aker,  89  N.  C.  472.  See  also  State  v. 
Manner,  143  N.  C.  632,  57  S.  E.  154, 
24  L.  R.  A.   (N.  S.)    1. 

14.  Reeves  v.  Grottendick,  131  Ind. 
107,  .30  N.  E.  889;  Bosseker  r.  Cramer, 
18  Ind.  44;  Spencer  v.  Haines,  73  N. 
J.  L.  325,  62  Atl.   1009. 

15.  See  United  States  v.  Watkins, 
3  Cranch  C.  C.  441,  28  Fed.  Cas.  No. 
16,649. 

16.  Parker  t-.  Hubble,  75  Ind.  580; 
Spencer  v.  Haines,  73  N!  J.  L.  325,  62 
Atl.  1009. 

[a]  Although  judgment  as  to  one 
defendant  has  been  entered,  a  motion 
for  venire  de  novo  as  to  other  defend- 
ants before  judgment  as  to  them,  is 
timely.  Bruce  v.  Hubbell  (Ind.  App.), 
123  N.  E.  416. 

17.  Nicodemus  v.  Simons,  121  Ind. 
564,  23  N.  E.  521;  Bosseker  v.  Cramer, 
18  Ind.  44;  State  v.  Blue,  134  La.  561, 
64  So.  411;  State  v.  Jeanisse,  125 
La.  360,  51  So.  290. 
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I.     IN  CIVIL  CASES,  858 


A.  Definitions,  856 

B.  Nature  and  Kinds  of  Venue,  857 

C.  At  Common  Law,  858 

1.  History  of  Local  and  Transitorij  Actions,  858 

2.  Distinction  Betiveen,  858 

3.  What  Actions  Are  Transitory,  859 

4.  What  Actions  Are  Local,  860 

5.  Where  Action  Brought,  862 

D.  In  Equity,  863 

E.  Under  Statute,  864 

1.  In  General,  864 

2.  Retention     of    Common    Law    Distinctions    Under    the 

Statutes,  865 

3.  Classification  of  Actions  Under  the  Statutes,  866 

4.  How  Character  of  Action  Is  Determined,  867 

5.  Venue  Where  Several  Causes  of  Action  Are  Joined,  or 

Different  Kinds  of  Belief  Are  Sought,  867 

6.  Election  Between  Counties,  869 

7.  Actions  Triable   Where  the  Subject  of  Action  Is  Situ- 

ated, 869 

a.  In  General,  869 

b.  "Subject  of  Action"  Defined,  870 

c.  Where  the  Subject  Is  in  Tivo  or  More  Counties,  871 

d.  Where  New  County  Is  Created,  872 

e.  Particular  Actions,  872 

(I.)     Actions  for  Recovery  of  Realty,  872 

(II.)     Actio7is  for  the  Determination  of  a  Right  or 

Interest  in  Land,  873 
(III.)     Actions  To  Enforce  Liens  on  Real  Property, 

877 
(IV.)     Actions  for  Injuries  to  Real  Property,  879 
(V.)     Actions  for  Recovery  of  Personal  Property, 
881 
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8.  Actions  Triable  Where  the  Cause  of  Action  Arose,  882 

a.  In  General,  882 

b.  ActioJis  Against  Public  Officers,  etc.,  885 

c.  Cause  of  Action  Defined,  886 

d.  Where  Cause  of  Action  Arises,  887 

9.  Actions  Triable  Where  a  Party  Resides,  888 

a.  Where  the  Defendant  Resides,  888 

(I.)     In  General,  888 

(II.)     Where  There  Are  Several  Defendants,  888 

(A.)     In  General,  888 

(B.)  The  Resident  Defendant  Must  Be  a  Neces- 
sary Party,  889 

(C.)     As  Affected  by  Character  of  Liability,  891 

(D.)  Effect  of  Dismissal  of,  or  a  Failure  To 
Recover  Against  the  Resident  Defend- 
ant, 892 

(III.)     Where  the  Defendant  Is  a  Nonresident  of 

the  State,  892 
(IV.)     Where   the  Residence  of  the  Defendant  Is 

Unknoivn,  893 

b.  Where  Either  the  Plaintiff  or  Defendant  Resides,  893 

c.  Where  the  Defendant  Resides  or  May  Be  Summoned, 

895 

d.  Residence  and  Domicile  Defined,  895 

e.  Ti77ie  of  Residence,  897 

f.  Effect  of  Assignments,  897 

g.  Particular  Actions  Within  the  Ride,  897 

10.  Actions  Triable  Where  Party  Has  a  Place  of  Business,  899 

11.  Actions  Upon  Contract,  899 

12.  Actions  By  arid  Against  Executors  and  Administrators, 

Guardians  and  Trustees,  901 

F.  Pleading  and  Proof,  903 

G.  Traverse  of  Allegation  of  Venue,  903 

H.     Stipulation  or  Agreement  as  to  Place  of  Trial,  903 
I.      Objections  and  Waivers,  904 

1.  Whether  Defect  Goes  to  Jurisdiction,  904 

2.  Who  May  Raise  Objection,  906 

3.  When  Objection  Made,  906 

4.  How  Objection  Made,  907 

a.  Generally,  907 

b.  By  Demurrer  or  Exception,  907 
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c.  By  Plea  in  Abatement  and  Plea  of  Privilege,  908 

d.  By  Motion  To  Dismiss,  910 

e.  By  Motion  for  Change  of  Venue,  910 

5.     Waiver,  911 

a.  Whether  Defect  May  Be  Waived,  911 

b.  Hoiv  Waived,  912 

J.     Effect  of  Amendments  and  Subsequent  Proceedings,  914 

II.     VENUE  IN  CRIMINAL  ACTIONS,  915 

A.  In  General,  915 

B.  Exceptions  to  General  Rule,  917 

C.  Where  the  Crime  Is  Deemed  Committed,  918 

D.  Offense  Commenced  Without  and  Consummated  Within  the 

State,  918 

E.  Offenses  Commenced  Withi7i  and  Consummated  Without  the 

State,  919 

F.  Offenses   Committed  Partly  in  One  County  and  Partly  in 

Another,  919 

G.  Offenses  On  or  Near  Boundaries,  921 
H.     Offenses  On  Vessels  or  Cars,  922 

I.  Prosecution  Against  Accessories  and  Absent  Principals,  923 

J.  Crimes  in  Unorganized  Territory,  924 

K.  Creation  of  Neiv  Counties  or  Change  in  Boundaries,  925 

L.  Crimes  Against  the  United  States,  925 

M.  Venue  of  Particular  Offenses,  927 

1.  Generally,  927 

2.  Abduction  and  Inveigling,  927 

3.  Attempt,  927 

4.  Margins,  Dealing  in,  928 

5.  Newspapers,  928 

6.  False  Pretenses,  928 

7.  Game  and  Fish,  929 

8.  Homicide,  929 

9.  Burglary,  Larceny,  Embezzlement  and  Receiving  Stolen 

Goods,  930 

10.  Libel,  932 

11.  Lynching,  932 

12.  Threatening  Letters,  933 

13.  Nonsupport,  933 

14.  Nuisance,  933 
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15.  Perjury  and  False  Swearing,  933 

16.  Physicians  and  Surgeons,  934 

17.  Prostitution,  Pandering,  etc.,  934 

18.  Robbery,  934 

N.     Pleading  and  Proof,  934 


CROSS-REFERENCES: 

Change  of  Venue;       Jurisdiction. 

Admiralty,  suits  in,  see  1  Standard  Proc.  425. 

Joinder  of  Actions,  as  affected  by  different  places  of  trial,  see  14 
Standard  Proc.  688. 

Jurisdiction  over  causes  of  action  and  property  without  the  state, 
see  17  Standard  Proc.  761. 

Presumptions,  burden  of  proof,  and  other  matters  of  evidence,  see  13 
Ency.  of  Ev.  926,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross=references  throughout  this  article. 

I.  IN  CIVIL  CASES.  —  A.  Definitions.  —  In  modern  practice,  the 
word  "venue"  means  the  county  where  a  cause  is  to  be  tried. ^  It  is 
synonymous  with  the  code  expression,  "place  of  trial. "^  The  term 
"venue"  is  also  used  in  the  sense  of  being  a  formal  part  of  pleadings 


1.  Mich.  —  Sullivan  v.  Hall,  86  Mieh. 
7,  48  N.  W.  646,  13  L.  E.  A.  556.  Mo. 
Orthwein  v.  Germania  L.  Ins.  Co.,  261 
Mo.  650,  170  S.  W.  885;  Leslie  v.  Chase 
&  Son  Merc.  Co.,  20O  Mo.  363,  98  S.  W. 
523.  N.  Y.  — Bangs  v.  Selden,  13  How. 
Pr.  374. 

[a]  Synonyms.  —  The  terms  "place 
of  trial, "" proper  county,"  "county 
where  the  action  must  be  tried,"  and 
"the  county  in  which  the  plaintiff  de- 
sires the  trial  to  be  had,"  all  mean  the 
venue  in  the  action.  Bangs  r.  Selden, 
13  How.  Pr.  (N.  Y.)  374;  Hinchman 
17.  Butler,  7  How.  Pr.   (N.  Y.)   462. 

[b]  Other  Definitions. —  (1)  Venue 
means  the  county  or  jurisdiction  in 
which  the  acts  are  alleged  to  have  oc- 
curred and  from  which  the  .jury  are  to 
come  to  try  the  issue.  Konold  v.  Eio 
Grande  Western  Ry.  Co.,  16  Utah  151, 
51  Pae.  256.     (2)   Venue  is  the  county 
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or  district  in  which  an  action  is  brought 
for  trial  and  which  is  to  furnish  the 
panel  of  jurors.  Armstrong  v.  Em- 
met, 16  Tex.  Civ.  App.  242,  41  S.  W. 
87. 

[c]  Relaxation  of  Definition.  —  A 
transfer  of  a  cause  from  one  judge  to 
another  in  a  circuit  is  sometimes  loose- 
ly spoken  of  as  a  change  of  venue. 
Leslie  v.  Chase  &  Son  Mere.  Co.,  200 
Mo.   363,  98   S.  W.   523, 

2.  Cal.  —  In  the  matter  of  McDon- 
ald, 20  Cal.  App.  641,  129  Pac.  957. 
Colo.  —  Fletcher  v.  Stowell,  17  Colo.  94, 
28  Pac.  326.  N.  Y.  —  Hinchman  v.  But- 
ler, 7  How.  Pr.  462.  But  see  Barnard 
(•.  Wheeler,  3  How.  Pr.  71.  Ohio. 
Grahn  v.  State,  9  Ohio  Dee,  816. 

See  also  British  African  Co.  v.  Com- 
panhia  de  Moeambique,  [1893]  A.  C. 
(Eng.)  602,  63  L.  J.  Q.  B.  70,  69  h.  T. 
'  N.  S,  604,  per  Lord  Halsbury. 
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and  other  papers.*  But  it  is  in  the  first  sense,  that  the  term  will  be 
used  and  discussed  in  this  article. 

The  "proper  county"  is  the  county  in  which  actions  are  required  to  be 
tried,  subject  to  the  power  of  the  court  to  change  the  place  of  trial.* 

B.  Nature  and  Kinds  of  Venue.  —  Venue  has  been  said  to  be  of  two 
kinds,  one  for  determining  jurisdiction,  which  is  international,  the  other 
for  determining  the  place  of  trial,  which  is  municipal.^  The  former  is 
essentially  a  question  of  jurisdiction,^  while  the  latter,  as  a  general  rule, 
is  not  a  question  of  jurisdiction,  but  a  matter  of  procedure,^  and  is 
subject  to  legislative  regulation.^  The  rules  relating  to  the  venue  can 
be  applied  only  after  a  determination  of  the  question  of  jurisdiction,^ 
and  after  it  has  been  ascertained  that  a  court  has  general  jurisdiction 
over  the  subject  matter  of  the  action,  the  court  may  proceed  with  the 
trial  of  a  cause  not  brought  in  the  proper  county/°  and  render  a  judg- 
ment which  is  valid  and  binding,"  unless  the  defendant  interposes  a 
timely  objection  on  this  ground.^*  Opposed  to  this  general  rule,  some 
courts  hold  that  in  local  actions,  the  question  relates  to  jurisdiction,  and 
if  the  action  is  not  brought  in  the  proper  county,  the  proceedings  are 
void.^^ 


3.  Kesler  v.  Lapham,  46  W.  Va.  293, 
33  S.  E.  289. 

[a J  There  is  venue  laid  in  the  mar- 
gin of  the  declaration  at  its  commence- 
ment, stating  merely  the  name  of  the 
county.  Reed  v.  Wilson,  41  N.  J.  L.  29, 
31. 

[b]  Absence  of  venue  in  affidavit 
does  not  vitiate  it.  See  3  Standard 
Proc.  442  (affidavit  for  attachment); 
18  Standard  Proc.  209,  note  92,  affi- 
davit for  appeal  from  justice's  court. 

4.  Cook  V.  Pendergast,  61  Cal.  72, 
78. 

5.  Companhia  de  Mocamblque  t?. 
British  South  Africa  Co.,  61  L.  J.  Q.  B. 
(Eng.)  663,  66  L.  T.  N.  S.  773,  40  Wkly. 
Rep.  650. 

6.  And  it  is  so  treated  in  this  work. 
See  17  Standard  Proc.  761,  et  seq.,  and 
Allin  V.  Connecticut  River  Lumb.  Co., 
150  Mass.  560,  23  N.  E.  581,  6  L.  R.  A. 
416;  Little  V.  Chicago  St.  P.  M.  &  O. 
Rv.  Co.,  65  Minn.  48,  67  N.  W.  846,  60 
Am.  St.  Rep.  421,  33  L.  R.  A.  423  hold- 
ing that  although  statutes  make  action 
for  injury  to  real  property  in  the  state 
local,  an  action  for  injury  to  realty 
without  the  state  is  not  necessarily 
local. 

7.  See  infra,  I,  I,  1. 

[a]  Between  wrong  venue  and  want 
of  jurisdiction  of  the  subject-matter, 
there  is  a  difference.  Loeb  v.  Mathis, 
37  Ind.  306. 


[b]  An  action  transitory  as  be- 
tween counties  may  be  local  as  between 
states,  or  vice  versa.  Allin  r.  Connect- 
icut River  Lumb.  Co.,  150  Mass.  560, 
23  N.  E.  581,  6  L.  R.  A.  416. 

8.  Security  L.  &  T.  Co.  v.  Kauffman, 
108  Cal.  214,  222,  41  Pac.  467;  Bond  v. 
Karma-Ajax  Consol.  Min.  Co.,  15  Cal. 
App.  469,  115  Pac.  254;  Interstate 
Cooperage  Co.  v.  Eureka  Lumb.  Co., 
151  N.  C.  455,  66  S.  E.  434;  State  v. 
Woodard,  123  N.  C.  710,  31   S.  E.  219. 

As  to  constitutional  right  to  be  sued 
in  the  county  of  one's  residence,  see 
Ann.  Cas.  1912C,  614,  note. 

9.  Companhia  de  Mocambique  v. 
British  South  Africa  Co.,  61  L.  J.  Q.  B. 
(Eng.)  663,  66  L.  T.  N.  S.  773,  40  Wkly. 
Rep.  650,  per  Lord  Esher. 

10.  Colo.  —  Burton  v.  Graham,  36 
Colo.  199,  84  Pac.  978;  Fletcher  v. 
Stowell,  17  Colo.  94,  28  Pac.  326.  N.  Y. 
Marsh  v.  Lowry,  26  Barb.  197,  16  How. 
Pr.  41.  Tex. —  Martin  v.  Robinson,  67 
Tex.  368,  382,  3  S.  W.  550;  Knoles  v. 
Clark  (Tex.  Civ.  App.),  163  S.  W.  369; 
Parker  v.  Clav  Robinson  &  Co.  (Tex. 
Civ.  App.),  156  S.  W.  588.  Utah. 
Snyder  v.  Pike,  30  Utah  102,  112,  83 
Pac.   692,  mortgage  foreclosure. 

11.  See  14  Standard  Proc.  781. 

12.  See   infra,  I,  I. 

13.  First  Nat.  Bank  v.  Hesser,  14 
Okla.  115,  77  Pac.  36;  McGrath  v.  Pied- 
mont Mut.  Ins.  Co.,  74  S.  C.  69,  54  S. 
E.   218;    Ware    v.   Henderson,   25   S.   C. 
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C  At  Common  Law.  —  1.  History  of  Local  and  Transitory  Actions. 
Originally  at  common  law,  all  actions  were  local.^*  This  arose  out  of  the 
constitution  of  the  old  jury,  who  were  but  witnesses  and  who  were  pre- 
sumed to  have  personal  knowledge  of  the  parties  as  well  as  of  the  tacts. 
With  the  development  of  the  jury  system,  this  rule  of  the  common  law 
was  changed  in  fact,  but  not  in  form,  by  a  fiction,"  out  of  which  certain 
actions  came  to  be  known  as  transitory,  and  certain  other  actions  as 

local. ^^ 

2.  Distinction  Between.  —  Actions  were  deemed  transitory  when  the 
transaction  on  which  they  were  founded  might  have  taken  place  any- 
where and  local,  when  the  transaction  was  necessarily  local  and  could 
have  happened  only  in  a  particular  place.^«    The  unerring  test  by  which 


385,  the  judgment  is  a  nullity  for  want 
of  jurisdiction.    See  ivfra,  I,  I,  1. 

14.  See  the  following  cases:  U.  S. 
Livingston  v.  Jefferson,  1  Brock.  203, 
4  Hughes  606,  15  Fed.  Cas.  No.  8,411. 
Minn.  —  Little  v.  Chicago,  St.  P.  M.  & 
O.  Ey.  Co.,  65  Minn.  48,  67  N.  W.  846, 
60  Am.  St.  Eep.  421,  33  L.  K.  A.  423. 
Nelj.  —  Omaha  &  E.  V.  E.  Co.  v.  Brown, 
29  Neb.  492,  46  N.  W.  39.  Ohio.  —  Gen- 
in  V.  Grier,  10  Ohio  209.  Pa.  —  Oliphant 
V.  Smith,  3  Pen.  &  W.  180.  Eng. 
Companhia  de  Mocambique  f.  British 
South  Africa  Co.,  61  L.  J.  Q.  B.  663, 
66  L.  T.  N.  S.  773,  40  Wkly.  Eep.  650 
per  Lopes   L.   J. 

15.  Little  f.  Chicago  St.  P.  M.  &  O. 
Ey.  Co.,  65  Minn.  48,  67  N.  W.  846,  60 
Am.  St.  Eep.  421,  33  L.  E.  A.  423;  Hunt 
V.  Pownal,  9  Vt.  411. 

16.  Minn.  —  Little  v.  Chicago  St.  P. 
M.  &  0.  Ey.  Co.,  65  Minn.  48,  67  N.  W. 
846,  60  Am.  St.  Eep.  421,  33  L.  E.  A. 
423.  Miss.  —  Oliver  v.  Loye,  59  Miss. 
320.  Eng.  —  British  South"^  African  Co. 
V.  Companhia  de  Mocambique,  [1893] 
A.  C.  602,  63  L.  J.  Q.  B.  70,  69  L.  T. 
N.  S.  604. 

[a]  By  this  fiction,  a  party  was  per- 
mitted to  allege,  under  a  videlicet,  that 
the  place  where  the  contract  was  made 
or  the  transaction  occurred  was  in  any 
county  in  England.  The  courts  took  it 
upon  themselves  to  determine  when  this 
fictitious  averment  should  and  when  it 
should  not  be  traversable.  They  would 
hold  it  not  traversable  for  the  purpose 
of  defeating  an  action  it  was  invented 
to  sustain,  but  always  traversable  for 
the  purpose  of  contesting  a  jurisdic- 
tion not  intended  to  be  protected  by 
the  fiction.  Those  actions  in  which  it 
was  held  not  traversable  came  to  be 
known  as  transitory,  the  others  as 
local.    Little    i".    Chicago,   St.   P.   M.    & 
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O.  Ey.  Co.,  65  Minn.  48,  67  N.  W.  846, 
60  Am.  St.  Eep,  421,  33  L.  E.  A.  423. 
See  also  Mostyn  v.  Fabrigas,  1  Comp. 
161,  98  Eng.  Eeprint  1021. 

[b]  In  real  or  local  actions,  the  fic- 
tion was  never  used.  Companhia  de 
Mocambique  v.  British  South  Africa 
Co.,  61  L.  J.  Q.  B.  (Eng.)  663,  66  L.  T. 
N.  S.  773,  40  Wkly.  Eep.  650. 

17  Little  r.  Chicago,  St.  P.  M.  &  O. 
Ev.  Co.,  65  Minn.  48,  67  N.  W.  846,  60 
Am.  St.  Eep.  421,  33  L.  E.  A.  423. 

18.  U.  S.  —  Livingston  v.  Jefferson, 
1  Brock.  203,  4  Hughes  606,  15  Fed. 
Cas.  No.  8,411,  per  Marshall  J.  111. 
Eachus  T.  Illinois  &  M.  Canal,  17  111. 
534.  Kan.  —  McGonigle  v.  Atchison, 
.33  Kan.  726,  7  Pae.  550.  Md.  —  Gun- 
ther  V.  Dranbauer,  86  Md.  1,  38  Atl.  33; 
Crook  V.  Pitcher,  61  Md.  510.  Minn, 
Little  v.  Chicago,  St.  P.  M.  &  O.  Ey, 
Co.,  65  Minn.  48,  67  N.  W.  846,  60  Am, 
St.  Eep.  421,  33  L.  E.  A.  423.  Neb. 
Dhooghe  r.  Chicago,  E.  I.  &  P.  E.  Co., 
91  Neb.  613,  136  N.  W,  1075.  N,  C. 
Perry  v.  Seaboard  Air  Line  Ey.  Co., 
153  N.  C.  117,  68  S.  E.  1060.  Tex, 
Morris  f,  Missouri  Pac.  Ey.  Co.,  78 
Tex.  17,  14  S.  W.  228,  22  Am.  St.  Eep. 
17,  9  L.  E.  A.  349.  Eng.  —  Companhia 
de  Mocambique  v.  British  South  Africa 
Co.,  61  L.  J.  Q.  B.  663,  66  L.  T.  N.  S. 
773,  40   Wkly.  Eep.  650. 

[a]  Change  by  Form  of  Process. 
The  nature  of  an  action,  whether  local 
or  transitory,  cannot  be  changed  by 
the  form  of  process  used  to  institute 
them.  Nashville  r.  Webb,  114  Tenn. 
432,  85  S.  W.  404,  4  Ann.  Cas.  1169. 

[b]  The  distinction  depends  on  the 
nature  of  the  matters  involved,  and  not 
on  the  place  at  which  the  trial  had  to 
take  place.  It  was  not  a  local  action 
because  the  venue  was  local,  or  a  trans- 
itory action  because   the   venue   might 
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it  may  be  determined  whether  a  cause  of  action  is  local  or  transitory, 
inheres  in  the  nature  of  the  subject  of  the  injury  as  differing  from  the 
means  whereby  or  the  place  at  which  the  injury  was  inflicted.^^  The 
distinction  is  not  between  actions  in  rem  and  actions  in  personam.^** 
And  the  origin  of  the  right  of  action  is  immaterial.^^ 

3.  What  Actions  Are  Transitory.  —  Transitory  actions  are  those 
based  upon  transactions  which  might  take  place  anywhere.^^  They  in- 
clude actions  upon  contract,"  even  though  the  contract  relates  to  land,='* 


be  laid  in  any  county  but  the  venue 
was  local  according  as  the  action  was 
local  or  transitory.  British  South  Af- 
rican Co.  f.  Companhia  de  Moeam- 
bique  [1893]  A.  C.  602,  (Eng.)  63  L. 
J.  Q.  B.  70,  69  L.  T.  N.  S.  604. 

19.  U.  S.  —  Potomac  Milling  &  Ice 
Co.  f.  Baltimore  &  O.  E.  Co.,  217  Fed. 
665.  Md.  —  Gunther  v.  Dranbauer,  86 
Md.  1,  38  Atl.  33.  Mo,  —  Mason  v. 
Warner,  31  Mo.  508.  Terni.  —  Mattix 
r.  Swepston,  127  Tenn.  693,  155  S.  W. 
928. 

[a]  Illustration.  —  "My  horse  or 
my  steamboat  being  movable,  is  the 
subject  of  injurj^  as  well  in  one  county 
as  another,  as  well  in  one  state  as  an- 
other; but  this  cannot  be  aflfirmed  of 
my  land,  which  is  immovable.  If  an 
agistor  of  cattle  open  a  pit  in  his  field, 
and  negligently  leave  it  open,  whereby 
my  horse  at  pasture  is  permitted  to 
fall  into  it  and  is  killed,  the  means 
and  place  of  injury  are  local,  but  the 
subject  of  the  injury — the  horse — is 
transitory,  and  capable  of  injury  as 
well  at  one  place  as  another.  But  if 
my  horse  trespass  upon  the  agistor's 
field,  break  the  close,  and  tread  down 
and  eat  his  grass,  here  the  means  of 
injury — the  horse — is  movable,  transi- 
tory;' but  the  subject  of  the  injury — 
the'  realty — is  immovable,  local,  and 
therefore  is  not  capable  of  being  in- 
jured at  any  other  place."  Mason  r. 
Warner,  31  Mo.  508,  510,  quoted  in 
Dunn  V.  District  Court,  85  Okla.  38,  40, 
128  Pac.  114. 

20.  Livingston  v.  Jefferson,  1  Brock. 
203,  4  Hughes  606,  15  Fed.  Cas.  No. 
8,411;  Fresno  National  Bank  V.  Super- 
ior Court,  83  Cal.  491,  24  Pac.  157.  See 
Nelson  v.  Chesapeake  &  O.  E.  Co.,  88 
Va.  971,  974,  14  S.  E.  838,  15  L.  E.  A. 
583;  Vinal  v.  Core,  18  W.  Va.  1,  20. 
Although  in  Mostyn  v.  Fabrigas,  1 
Cowp.  161,  98  Eng.  Eeprint  1021,  Lord 
Mansfield  says  "The  substantial  dis- 
tinction is,  where  the  proceeding  is  in 
rem,  and  where  the  effect  of  the  judg- 


ment cannot  be  had,  if  it  is  laid  in  a 
wrong  place." 

Personal  actions  may  be  either  local 
or  transitory,  see  21  Standard  Proc. 
336. 

21.  See  infra,  this  note. 

[a]  Although  the  right  to  recover 
depends  upon  the  statute  of  a  foreign 
state  or  country,  the  action  is  as  trans- 
itory as  if  the  right  of  action  was  given 
at  common  law.  Hanna  v.  Grand  Trunk 
E.  Co.,  41  111.  App.  116,  125. 

22.  See  supra,  I,  C,  2. 

23.  U.  S.  —  Selover,  B.  &  Co.  v. 
Walsh,  226  U.  S.  112,  33  Sup.  Ct.  69, 
57  L.  ed.  146.  Ark.  —  Pullen  v.  Chase, 
4  Ark.  210.  Cal.  —  McCann  f.  Pennie, 
100  Cal.  547,  35  Pac.  158.  Ky.  —  Camp- 
bell  V.  Eitter  Lumb.  Co.,  140  Ky.  312, 
131  S.  W.  20.  Minn.  — Little  v.  Chi- 
cago, St.  P.  M.  &  O.  Ey.  Co.,  65  Minn. 
48,  67  N.  W.  846,  60  Am.  St.  Eep.  421, 
33  L.  E.  A.  423.  Va.  —  Nelson  v.  Ches- 
apeake &  O.  E.  Co.,  88  Va.  971,  14  S. 
E.  838,  15  L.  E.  A.  583.  Eng.  —  Com- 
panhia de  Mocambique  v.  British  South 
Africa  Co.,  61  L.  J.  Q.  B.  663,  66  L.  T. 
N.  S.  773,  40  Wkly.  Eep.  650. 

[a]  Assumpsit.  —  Henwood  v. 
Cheeseman,  3  Serg.  &  E.  (Pa.)  500, 
503. 

[b]  Actions  on  public  contractor's 
bond  are  transitory.  State  ex  rel.  Wil- 
kins  V.  Tryholm,  139  Minn.  389,  166  N. 
W.  533. 

Actions  on  insurance  policies  are 
transitory,  see  14  Standard  Proc.  5. 

24.  U.  S.  —  Livingston  v.  Jefferson, 
1  Brock.  203,  4  Hughes  606,  15  Fed. 
Cas.  No.  8,411,  Minn.  — Little  v.  Chi- 
cago, St.  P.  M.  &  0.  Ey.  Co.,  65  Minn. 
48,  67  N.  W.  846,  60  Am.  St.  Eep.  421, 
33  L.  E.  A.  423.  Pa.  — Henwood  v. 
Cheeseman,  3  Serg.  &  E.  500. 

Except  when  the  liability  is  fixed  by 
privity  of  estate,  see  infra,  I,  C,  4. 

[a]  Action  for  breach  of  covenant 
of  warranty,  founded  on  privity  of 
contract.   Luther  v.  Brown,  132  Mo.  70, 
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actions  of  deU,^^  actions  for  injury  to  the  person,"  or  character," 
actions  for  death  by  wrongful  act,^«  bastardy  proceedmgs,==«  divorce 
actions,''*  actions  for  injury  to  ^^  or  for  conversion  of  '^  personal  prop- 
erty, and  trespass,'^  or  trespass  on  the  case  3*  against  a  sheriff  for  mis- 
feasance in  office.  .  •,        ,      , 

4.  What  Actions  Are  Local.  —  Local  actions,  as  already  shown,  are 
those  based  on  transactions  which  are  necessarily  local,  by  reason  of  the 
character  and  situation  of  the  subject  of  action.'^  They  include  the  fol- 
lowing :  all  real  and  mixed  actions,36  actions  for  damages  to  real  prop- 


33  S,  W.  442;  Kenwood  v.  Cheeseman, 
3  Serg.  &  E.   (Pa.)   500. 

[b]  Debt  or  covenant  for  rent 
founded  on  privity  of  contract  is  trans- 
itory. Eachus  V.  Illinois  &  M.  Canal, 
17  111.  534. 

[c]  Action  for  Rents  and  Profits  of 
Land.  —  Healey  v.  Humphrey,  81  Fed. 
990,  27  C.  C.  A.  39. 

[dj  Action  for  Use  and  Occupation. 
See  Sheppard  v.  Coeur  D  'Alene  Lumber 
Co.,  62  Wash.  12,  112  Pae.  932,  Ann. 
Cas.  1912C,  909  (note),  44  L.  R.  A. 
(N.  S.)   267;  18  Standard  Proc.  475. 

[e]  When  the  title  is  only  incident- 
ally involved,  the  court  possessing  jur- 
isdiction of  the  contract,  which  is  in 
its  nature  transitory,  may  even  inquire 
into  the  very  title,  let  the  lands  lie 
where  they  may.  Henwood  v.  Cheese- 
man,  3  Serg.  &  R.   (Pa.)   500. 

25.  Prim  v.  Davis,  2  Ala.  24;  Jones 
V.  Pemberton,  7  N.  J.  L.  350. 

26.  Conn.  —  Lillibridge  v.  Barber, 
65  Conn.  366,  11  Atl.  850.  Kan.  — Mc- 
Gonigle  v.  Atchison,  33  Kan.  726,  7 
Pae.  550.  Ky.  —  Watts  v.  Thomas,  2 
Bibb  458.  Md.  — Gunther  v.  Dran- 
bauer,  86  Md.  1,  38  Atl.  33;  Redgrave 
V.  Jones,  1  Harr.  &  McH.  195.  Minn. 
Little  V.  Chicago,  St.  P.  M.  &  O.  Ry. 
Co.,  65  Minn.  48,  67  N.  W.  846,  60  Am. 
St.  Rep.  421,  33  L.  R.  A.  423.  Mo. 
Mason  v.  Warner,  31  Mo.  508.  Tex. 
Brown  v.  Sullivan,  71  Tex.  470,  10  S. 
W.  288;  At'chison,  T.  &  S.  F.  R.  Co.  v. 
Mills,  53  Tex.  Civ.  App.)  359,  116  S. 
W.  852.  Eng.  —  Rafael  v.  Verelst,  2  W. 
Bl.  1055,  96  Eng.  Reprint  621. 

[a  J  Whatever  the  means  by  or 
wherever  the  injury  to  the  person  is 
inflicted,  an  action  for  injury  to  the 
person  is  transitory.  Gunther  V.  Dran- 
bauer,  86  Md.  1,  38  Atl.  33. 

Assault  and  battery,  3  Standard 
Proc.  38. 

Actions  for  injuries  from  defects  in 
highway  are  transitory,  see  11  Standard 
Proc.  198. 


Malicious  prosecution,  see  19  Stand- 
ard Proc.  80. 

27.  See  18  Standard  Proc.  892. 

28.  See  6  Standard  Proc.  377. 

29.  See  4  Standard  Proc.  59. 

30.  See  the  title,   "Divorce." 

31.  Mason  r.  Warner,  31  Mo.  508; 
Blackford  v.  Lehigh  Valley  R.  Co.,  63 
N.  J.  L.  56,  20  Atl.  735. 

[a]  An  action  of  Trespass.  —  Gard- 
ner V.  Kiehl,  182  Pa.  194,  199,  37  Atl. 
829. 

An  action  for  damages  for  fraud  and 
deceit  is  transitory.  See  10  Standard 
Proc.  46. 

32.  Mich.  —  Greeley  v.  Stilson,  27 
Mich.  153.  N.  0.  —  Brady  v.  Brady, 
161  N.  C.  324,  77  S.  E.  233,  44  L.  R.  A. 
(N.  S.)  279.  Tex.  —  Banco  Minero  v. 
Ross,  106  Tex.  522,  172  S.  W.  711.  Wis. 
Tyson  v.  McGuineas,  25    Wis.  656. 

See  the  title  "Trover  and  Conver- 
sion." 

33.  Gardner  v.  Kiehl,  182  Pa.  194, 
37  Atl.  829,  in  selling  personalty  of  a 
third  person. 

[aj  The  statute  of  21  James  I,  Ch. 
12,  providing  that  actions  brought 
against  an  officer  shall  be  laid  in  the 
county  where  the  fact  was  committed, 
is  not  a  part  of  our  common  law.  Gard- 
ner f.  Kiehl,  182  Pa.  194,  37  Atl.  829. 

34.  Foster  r.  Baldwin,  2  Mass.  569, 
for  refusal  to  deliver  plaintiff  a  bail 
bond. 

Trespass  on  the  case  for  escapes  and 
false  returns,  see  Gould's  PI.  117. 

35.  See  supra,  I,  C,  2. 

36.  U.  S.  —  Ellenwood  v.  Marietta 
Chair  Co.,  158  U.  S.  105,  15  Sup.  Ct. 
771,  39  L.  ed.  913.  Ala. —  Howard  v. 
Ingersoll,  17  Ala.  780.  Pa.  —  Oliphant 
v.  Smith,  3  Pen.  &  W.  180.  Tenn. 
Nashville  v.  Webb,  114  Tenn.  432,  85 
S.  W.  404,  4  Ann.  Cas.  1169;  Draper  v. 
Kirkland,  1  Head  260.  W.  Va.  —  Vinal 
V.  Core,  18  W.  Va.  1. 

Ejectment,  see  7  Standard  Peoc, 
1023. 
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erty,"  the  action  of  waste,^^  actions  of  debt  or  covenant  where  the 
liability  is  fixed  by  a  privity  of  estate,^'  and,  by  virtue  of  an  early 
English  statute,  actions  on  penal  statutes  for  penalties.*" 

Tie  action  of  replevin  is  also  local  at  common  law,"  though  the  matter 
is  now  frequently  regulated  by  statute.*- 

Actions  for  injuries  to  land  can  only  be  committed  where  the  land  lies 
and  are  necessarily  local,  at  common  law.*^  This  rule,  although  often 
criticized,  is  followed  by  the  great  weight  of  authority,**  both  in  cases 
of  injuries  by  forcible  trespass,*^  and  injuries  for  which  trespass  on  the 
case  may  be  brought.*'  Thus,  actions  on  the  case  for  nuisances  to  real 
property,*^  actions  for  damages  to  real  property  caused  by  negligence,*^ 
actions  for  the  obstruction  of  a  right  of  way,*'  and  actions  for  the  diver- 


In  eminent  domain,  8  Standard  Peoc. 
265. 

37.  See  infra,  this  section. 

38.  Me.  — Hall  f.  Decker,  48  Me. 
255.  N.  J.  —  Ackerson  f.  Erie  E.  Co., 
31  N.  J.  L.  309.  Pa.  —  Oliphant  f. 
Smith,  3  Pen.  &  W.  180. 

39.  U.  S.  —  Burt  &  Brabb  Lumb.  Co. 
V.  Bailev,  175  Fed.  131.  IlL  — Eachus 
f.  Illinois  &  M.  Canal,  17  111.  534.  Ky. 
Birney  f.  Haim,  2  Litt.  262.  Mass. 
Clark  f.  Scudder,  6  Gray  122.  Mo. 
See  Coleman  v.  Lucksinger,  224  Mo.  1, 
123  S.  W.  441,  26  L.  E.  A.  (X.  S.)  934. 
K.  Y.  —  Keyes  &  Marshall  Bros.  E.  Co. 
f.  Trustees,  205  N.  Y.  593,  98  N.  E. 
1105.  Tenn.  —  Mattix  r.  Swepston,  127 
Tenn.  693,  155  S.  W.  928.  Eng.— Way 
f.  Tally,  6  Mod.  194,  87  Eng.  Eeprint 
948,  2  Salk.  651,  91   Eng.  Eeprint  554. 

[a J  By  this  rule,  all  actions  by  an 
assignee  of  an  estate  conveyed  with 
covenants  running  with  the  land, 
brought  against  the  covenantor  to  en- 
force the  covenants  are  local.  Tillot- 
son  r.  Prichard,  60  Vt.  94,  104,  14  Atl. 
302,  6  Am.  St.  Eep.  95.  To  same  ef- 
fect, Burt  &  Brabb  Lumb.  Co.  v.  Bailey, 
175  Fed.  131,  137;  Coleman  f.  Luck- 
singer,  224  Mo.  1,  123  S.  W.  441,  26  L. 
E.  A.  (X.  S.)  934. 

40.  See  21  Standard  Proc.  267. 

[a]  But  actions  on  a  penal  statute 
by  the  party  aggrieved  for  injuries 
sustained  are  transitory.  McLeod  v. 
Connecticut  &  P.  E.  Co.,  58  Vt.  727,  6 
Atl.   648. 

41.  U.  S. —  Healey  v.  Humphrey,  81 
Fed.  990,  27  C.  C.  A.  39.  Me.  — Hall  r. 
Decker,  48  Me.  255.  Mass.  —  Eobinson 
t:  Mead,  7  Mass.  353.  N.  Y.  —  Wil- 
liams V.  Welch,  5  Wend.  290;  Boyd  v. 
Howden,  3  Daly  455.   Pa.  —  See  Powell 


V.  Smith,  2  Watts  126;  Mather  v.  Trin- 
ity Church,  3  Serg.  &  E.  509,  8  Am. 
Dec.  663. 

[a]  Even  when  trespass  de  bonis 
asportatis  would  lie  for  the  cause  of 
action  on  which  replevin  is  brought. 
Williams  v.  Welch,  5  Wend.  (X.  Y.) 
290. 

See  22  Standard  Proc.  891. 

42.  See  22  Standard  Proc.  89. 

43.  Ala.  —  Howard  r.  Ingersoll,  17 
Ala.  780.  Kan.  —  McGonigle  f.  Atchi- 
son, 33  Kan.  726,  7  Pac.  550.  Minn. 
See  Little  v.  Chicago  St.  P.  M.  &  O.  Ey. 
Co.,  65  Minn.  48,  67  N.  W.  846,  60  Am. 
St.  Eep.  421,  33  L.  E.  A.  423.  Md. 
Gunther  v.  Dranbauer,  86  Md.  1,  38 
Atl.  33;  Crook  v.  Pitcher,  61  Md.  510; 
Ireton  v.  Baltimore,  61  Md.  432.  N.  J. 
Koorie  f.  Wichmann  (X.  J.  L.),  56  Atl. 
148;  Deacon  r.  Shreve,  23  X.  J.  L.  204. 
Tenn.  —  Xashville,  C.  &  St.  L.  Ey.  Co. 
V.   Weaks,  13  Lea  148. 

See  the  title  "Trespass." 

44.  See  infra,  this  section. 

45.  See  the  title,  "Trespass,"  and 
19  Standard  Proc.  19,  as  to  conversion 
of  timber. 

46.  Eachus  v.  Illinois  &  M.  Canal, 
17  111.  534;  Thayer  v.  Brooks,  17  Ohio 
489,  49  Am.  Dec.  474. 

47.  Me. —  Hall  f.  Decker,  48  Me. 
255,  nuisance  to  houses.  Md.  —  Crook 
V.  Pitcher,  ol  Md.  510.  N.  J. —  Deacon 
r.  Shreve,  23  X.  .L  L.  204.  N.  Y. 
Home  V.  Buffalo,  49  Hun  76,  1  X.  Y. 
Supp.  801,  15  Civ.  Proc.  81,  17  X.  Y. 
St.  212.  Pa. —  Oliphant  f.  Smith,  3 
Pen.  &  W.  180. 

48.  Blackford  v.  Lehigh  Valley  E. 
Co.,  53  X.  J.  L.  56,  20  Atl.  735. 

49.  Hall  V.  Decker,  48  Me.  255; 
Crook  r.  Pitcher,  61  Md.  510. 
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sioji  of  a  watercourse,""  are  deemed  local.  Some  courts,  however,  evade 
the  rule  by  distinguishing  between  faults  of  omission  and  commission, 
the  former  being  held  to  be  transitory." 

Actioiis  against  municipal  corporations  are  local."^ 

5.  Where  Action  Brought.  —  At  common  law,  transitory  actions 
could  be  brought  in  any  county  selected  by  plaintife,"^  ^p  wherever  the 
defendant  might  be  found  and  served  with  process,"*  regardless  of  the 
Dlace  where  he  resided  or  where  the  cause  of  action  arose.^"  So  also  a 
nonresident  of  the  state,  however  transiently  he  may  be  in  the  state, 
may  be  sued  wherever  he  can  be  found,""  provided  he  is  not  fraudulent- 
ly induced  to  come  into  the  state." 

.i.ocal  actions  affecting  realty  must  be  brought  in  the  courts  of  the 
county  where  the  land  is  situated,"^  even  though  botli  parties  reside  else- 
where where  the  action  is  attempted  to  be  maintained,"''  and  tliough  a 
party  would  practically  be  deprived  of  all  remedy  because  of  the  non- 
residence  of  the  defendant.*'"  If  a  tract  of  land  is  divided  by  county 
lines,  separate  ejectment  suits  must  be  brought  in  each  county."  But 
where  land  in  one  county  is  injured  by  an  act  done  in  another,  the 


50.  Hall  V.  Decker,  48  Me.  255.  See 
the  title,  "Waters  and  Watercourses." 

51.  Titus  V.  Frankfort,   15   Me.   89, 

98. 

[a]  Land  Without  the  State.  —  The 
local  statute  regulating  the  venue  of 
actions  for  injuries  to  land  * '  within 
the  state,"  has  no  application  to  ac- 
tions for  injuries  to  laud  without  the 
state.  An  action  for  injury  to  such 
land  which  is  caused  by  negligence  is 
transitory  and  may  be  brought  in  the 
state.  Little  v.  Chicago  St.  P.  M.  &  O. 
By.  Co.,  65  Minn.  48,  67  N.  W.  846,  60 
Am.  St.  Eep.  421,  33  L.  E.  A.  423. 

52.  Phillips  V.  Baltimore,  110  Md. 
431,  r2  Atl.  902,  25  L.  R.  A.  (N.  S.) 
711;  Piercy  v.  Johnson  City,  130  Tenn. 
231,  169  S.  W.  765,  L.  E.  A.  1915F, 
1029,  note;  Nashville  v.  Webb,  114 
Tenn.  43^,  85  S.  W.  404,  4  Ann.  Cas. 
1169.    See  20  Standard  Proc.  98. 

53.  Jones  f.  Pemberton,  7  N.  J.  L. 
350;  Companhia  de  Mocambique  r. 
British  South  Africa  Co.,  61  L.  J.  Q.  B. 
(Eng.)  653,  66  L.  T.  N.  S.  773,  40  Wkly. 
Rep.  650  (per  Lopes  L.  J.);  Mostyn  v. 
Fabrigas,  1  Cowp.  161,  98  Eng.  Re- 
print 1021. 

54.  Kan.  —  McGonigle  v.  Atchison, 
33  Kan.  726,  7  Pac.  550.  N.  Y.  — Hull 
V.  Vreeland,  18  Abb.  Pr.  182,  42  Barb. 
543;  Hall  V.  Coe,  4  Cow.  15.  Tex. 
Missouri,  K.  &  T.  R.  Co.  v.  Godair  Com. 
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Co.,  39  Tex.  Civ.  App.  298,  87  S.  W. 
871.  W.  Va.  — Vinal  v.  Core,  18  W. 
Va.  1. 

[a]  But  attorneys  were  sworn  not 
to  bring  suit  in  counties  foreign  to 
The  defendant.  4,  Hen.  IV,  c.  18.  See 
Carlisle  v.  Cowan,  85  Tenn.  165,  2  S. 
W.  26. 

When  the  cause  of  action  arose  in 
another  state  or  abroad,  see  17  Stand- 
ard Proc.  761. 

55.  Vinal  v.  Core,  18  W.  Va.  1,  20. 

56.  Smith  v.  Gibson,  83  Ala.  284,  3 
So.  321;  Vinal  v.  Core,  18  W.  Va.  1. 

[a]  Statutes  requiring  suits  to  be 
brought  in  the  county  of  the  residence 

of  a  freeholder  have  no  application. 
Smith  V.  Gibson,  83  Ala.  284,  3  So.  321. 

57.  Smith  v.  Gibson,  83  Ala.  284,  3 
So.  321.  See  the  title  "Service  of  Pro- 
cess and  Papers." 

58.  Ala.  —  Howard  v.  Ingersoll,  17 
Ala.  780.  Miss.  —  Oliver  v.  Loye,  59 
Miss.  320.  N.  J.  —  Ackerson  r.  Erie  R. 
Co.,  31  N.  J.  L.  309.  Vt.  — McLeod  V. 
Connecticut  &  P.  R.  Co.,  58  Vt.  727,  6 
Atl.  648. 

59.  Clark  v.  Scudder,  6  Gray  (Mass.) 
122. 

60.  Clark  v.  Scudder,  6  Gray  (Mass.) 
122;  Oliver  v.  Loye,  59  Miss.  320. 

61.  See  7  Standard  Proc.  1023. 
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remedy  may  be  enforced  in  either.®^    The  same  rule  applies  where  the 
act  done  and  the  injury  occur  in  different  states.^^ 

D.  In  Equity.  —  In  England,  the  question  of  residence  of  the  de- 
fendant could  not  arise  in  an  equity  case,  because  the  court  of  chancery 
sat  in  one  place.''*  But  this  is  not  true  in  the  United  States,  where 
equitable  relief  is  administered  by  the  superior  courts.*'^  Here,  the 
venue  in  equity  cases  is  usually  regulated  by  statute.®^  But  in  the  ab- 
sence thereof  equity  will  follow  the  law,®^  and  will  require  equity  suits 
to  be  brought  in  the  county  where  one  of  the  defendants  resides,*^  un- 
less there  is  some  other  equity  authorizing  a  different  course.*"  Equity 
cannot  directly  lay  hold  of  either  personal  ^°  or  real  ^^  property  in  an- 
other county  or  jurisdiction  and  administer  it.  But,  if  the  relief  sought 
does  not  require  the  court  to  deal  directly  with  the  estate  itself,  equity 
may  entertain  the  bill  and  by  its  decree  indirectly  affect  property  in 
another  county,  by  virtue  of  its.  jurisdiction  over  the  person."    Thus, 


62.  lU.  —  Ohio  &  M.  Ey.  Co.  v. 
Combs,  43  111.  App.  119;  Pilgrim  v. 
Mellor,  1  111.  App.  448.  Ky.  — See 
Smith  V.  Southern  Ry.  Co.,  136  Ky.  162, 
123  S.  W.  678,  26  L.  R.  A.  (N.  S.)  927. 
Mass.  —  Mannville  Co.  v.  Worcester, 
138  Mass.  89,  52  Am.  Rep.  261;  Barden 
V.  Crocker,  10  Pick.  383.  Ohio.  —  Thay- 
er V.  Brooks,  17  Ohio  489,  49  Am.  Dec. 
474.  Pa.  —  Oliphant  v.  Smith,  3  Pen. 
&  W.  ISO,  the  erection  of  a  nuisance 
in  one  county  to  injury  of  land  in  an- 
other. Eng.  —  Bulwer's  Case,  7  Coke 
la,  77  Eng.  Reprint  411. 

[a]  The  true  reason  is  that  the  in- 
jury and  wrongful  act  are  regarded  as 
having  occurred  together  or  in  imme- 
diate connection  and  in  the  same  jur- 
isdiction or  in  either  of  the  two  juris- 
dictions. Smith  f.  Southern  Ry.  Co., 
136  Kv.  162,  171,  123  S.  W.  678,  26  L. 
R.  A.  "(N.  S.)   927. 

63.  U.  S.  —  Eundle  v.  Delaware  & 
R.  Canal,  1  Wall.  Jr.  275,  21  Fed.  Cas. 
No.  12,139.  Ky.  — Smith  v.  Southern 
Ry.  Co.,  136  Ky.  162,  123  S.  W.  678,  26 
L.  R.  A.  (N.  S.)  927.  Mass.  —  Mana- 
ville  Co.  V.  Worcester,  138  Mass.  89,  52 
Am.  Rep.  261.  Ohio.  —  Thayer  v. 
Brooks,  17  Ohio  489,  49  Am.  Dec.  474. 
Tex.  —  Armendiaz  v.  Stillman,  54  Tex. 
623,  an  action  in  Texas  for  injuries 
caused  by  placing  an  obstruction  in  the 
Rio  Grande  which  diverted  the  water 
to   the   destruction  of  land  in  Mexico. 

64.  Railroad  Commission  r.  Palmer 
Hdw.  Co.,  124  Ga.  633,  53  S.  E.  193 
(and  every  person  must  be  sued  there, 
regardless  of  his  place  of  residence); 
Carter  v.  Jordan,  15  Ga.  76. 


65.  Railroad  Commission  v.  Palmer 
Hdw.  Co.,  124  Ga.  633,  53  S.  E.  193. 

66.  See  the  statutes  and  see  infra, 
I,  E. 

[a]  But  a  statute  prescribing  venue 
"in  all  civil  cases"  does  not  fix  venue 
in  equity  cases.  Rice  v.  Tarver,  4  Ga. 
571. 

67.  Carswell  v.  Macon  Mfg.  Co.,  38 
Ga.  403;  Rice  v.  Tarver,  4  Ga.  571;  Bay 
State  Iron  Co.  v.  Goodall,  39  N.  H.  223, 

75  Am.  Dec.  219.  See  Caufman  v. 
Sayre,  2  B.  Mon.  (Ky.)  202. 

68.  Carswell  v.  Macon  Mfg.  Co.,  38 
Ga.  403;  Hayes  f.  O'Brien,  149  HI.  403, 
37  N.  E.  73,  23  L.  R.  A.  555.  See  also 
Vizard  v.  Moody,  115  Ga.  491,  41  S.  E. 
997;  Clayton  v.  Stetson,  101  Ga.  634,  28 
S.  E.  983. 

69.  Carswell  v.  Macon  Mfg.  Co.,  38 
Ga.  403,  citing  Rice  V.  Tarver,  4  Ga. 
571.    See  infra,  this  section. 

70.  Johnson  v.  Gibson,  116  111.  294, 
6  N.  E.  205. 

71.  HI.  — Hayes  v.  O'Brien,  149  111. 
403,  37  N.  E.  73,  23  L.  R.  A.  555;  John- 
son V.  Gibson,  116  111.  294,  6  N.  E.  205. 
Ky.  —  Austin 's  Heirs  v.  Bodley,  4 
Mon.  434.  Va.  —  Poindexter  v.  Burwell, 
82  Va.  507;  Guerrant  v.  Fowler,  1  Hen. 
&  M.  (11  Va.)  5. 

72.  U.  S. —  Hart  V.  Sansom,  110  U. 
S.  151,  3  Sup.  Ct.  586,  28  L.  ed.  101; 
See  Pennoyer  v.  Neff,  95  U.  S.  714,  723, 
24  L.  ed.  565;  Memphis  Sav.  Bank  V. 
Houchens,  115  Fed.  96,  52  C.  C.  A.  176. 
Ala.  —  See    Stone    v.    Davenport    Bros., 

76  So.  312.  ni.  —  Johnson  r.  Gibson, 
116  111.  294,  6  N.  E.  205.  Kan.  —  Cald- 
well V.  Newton,  99  Kan.  846,  163  Pac. 
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suits  in  equity  for  an  accounting,"  for  specific  perform.anee  of  a  con- 
tract for  sale  of  land,''*  for  an  injunction,"  and,  it  has  been  held,  suits 
for  the  foreclosure  of  mortgages,''*'  are  transitory  and  should  be  brought 
in  the  county  of  the  defendant's  residence.  But  actions  for  partition  " 
and  to  enjoin  threatened  trespasses  to  real  property  "  are  local. 

Bills  ancillary  to  suits  at  law,  as  for  injunction,  discovery,  etc.,  may  be 
brought  where  the  suit  is  pending,  provided  no  relief  is  prayed  as  to 
matters  not  included  in  such  litigation.''' 

E.  Under  Statute.  —  1.  In  General.  —  The  venue  of  actions,  under 
the  modern  practice,  is  generally  fixed  by  statute,*"  and  sometimes  by 


163.  Ky.  — McQuerry  v.  Gilliland,  89 
Ky.  434,  12  S.  W.  1037,  7  L.  K.  A.  454; 
Austin's  Heirs  v.  Bodley,  4  Mon.  434. 
Minn.  —  State  v.  District  Court,  94 
Minn.  370,  102  N.  W.  869,  3  Ann.  Cas. 
725.  Va.  —  Poindexter  v.  Burwell,  82 
Va.  507,  513.  W.  Va.  —  Wilson  v. 
Braden,  48  W.  Va.  196,  36  S.  E.  367. 

[a]  Thus  the  state  through  its  tri- 
bunals may  compel  persons  domiciled 
within  its  limits  to  execute,  in  pursu- 
ance of  their  contracts  respecting  prop- 
erty elsewhere  situated,  instruments  in 
such  form  and  with  such  solemnities 
as  to  transfer  the  title.  Pennoyer  v. 
Neff,  95  U.  S.  714,  723,  24  L.  ed.  565. 

[b]  It  is  the  conveyance  pursuant 
to  the  decree,  not  the  decree  which 
passes  title.  Wilson  v.  Bradley,  48  W. 
Va.  196,  36  S.  E.  367. 

[c]  In  a  case  of  fraud,  trust,  or 
contract,  equity  has  jurisdiction  wher- 
ever the  person  may  be  found,  al- 
though lands  not  within  the  jurisdic- 
tion of  the  court  may  be  affected  by 
the  decree.  Massie  v.  Watts,  6  Cranch 
(U.  S.)   148,  163,  3  L.  ed.  181. 

[dj  An  action  to  compel  production 
of  title  deeds  is  not  local.  Roberts  v. 
Eoberts,  124  Mich.  414,  83  N.  W.  132. 

73.  See  1  Standard  Proc.  303. 
Against  partnerships,  see  21  Stand- 
ard Proc.  24. 

74.  XJ.  S.-^Hart  v.  Sansom,  110  U. 
S.  151,  3  Sup.  Ct.  586,  28  L.  ed.  101. 
Ind.  —  Parker  v.  McAllister,  14  Ind.  12. 
Kan.  —  Horner  v.  Ellis,  75  Kan.  675, 
90  Pac.  275,  I2l  Am.  St.  Rep.  446; 
Close  V.  Wheaton,  65  Kan.  830,  70  Pac. 
891.  But  see  present  statute  of  Kansas. 
Mass.  —  Spurr  v.  Scoville,  3  Cush.  578. 
Minn.  —  See  State  ex  rel.  Johnston 
Land  Co.  v.  District  Court,  138  Minn. 
336,  164  N.  W.  1014. 

See  the  title,  "Specific  Perform- 
ance." 

75.  See  12  Standard  Proc.  1021. 
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Venue  of  suits  to  restrain  suits  at 
law  or  judgments,  see  12  Standard 
Proc.  1022. 

76.  See  19  Standard  Proc.  921.  But 
see  Ducker  f.  Gray,  3  J.  J.  Marsh. 
(Ky.)   163. 

[a]  As  Affected  by  the  Relief. — 
A  bill  for  foreclosure  only  is  altogether 
in  personam,  but  as  a  sale  of  the  mort- 
gaged land  operates  in  rem,  cognizance 
over  a  bill  for  a  sale  may  be  exercised 
by  the  court  of  equity  of  the  county 
in  which  the  land  lies,  and  would, 
upon  common  law  principles,  be  re- 
stricted to  that  court,  if  the  prayer 
for  a  sale  were  the  only  grounds  of 
jurisdiction.  But  a  bill  for  ascertain- 
ing and  settling  the  amount  due  and 
for  both  foreclosure  and  sale,  is  per- 
sonal as  well  as  local;  and  either  the 
person  of  a  necessary  defendant  or  the 
locality  of  the  land  may  give  jurisdic- 
tion. Caufman  v.  Sayre,  2  B.  Mon. 
(Ky.)  202. 

77.  Austin's  Heirs  v.  Bodley,  4  Mon. 
(Ky.)  434.    See  the  title,  "Partition." 

78.  See  the  title,  "Trespass,"  and 
19  Standard  Proc.  504. 

79.  Bishop  V.  Brown,  138  Ga.  771, 
76  S.  E.  89;  Carswell  v.  Macon  Mfg. 
Co,  38  Ga.  403;  Rice  v.  Tarver,  4  Ga. 
571.  See  12  Standard  Proc.  1024,  and 
the  title  "Discovery." 

[a]  Illustration.  —  When  a  joinder 
of  legal  and  equitable  causes  is  per- 
mitted, there  may  be  joined  with  an 
action  on  a  debt  brought  where  the 
defendant  resides,  a  supplementary 
cause  of  action  to  set  aside  fraudulent 
conveyances,  if  necessary  to  enforce 
the  judgment.  But  the  action  cannot 
be  brought  in  the  county  of  the 
grantee's  residence.  Fourth  Nat.  Bank 
V.  Mooty,  143  Ga.  137,  84  S.  E.  546. 

80.  See  the  statutes  and  the  follow- 
ing: Interstate  Cooperage  Co.  v.  Eu- 
reka Lumb.  Co.,  151  N.  C.  455,  66  S.  E. 
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constitutional  provisions." 

Application  of  Statutes  to  Eqiuity  Suits.  —  Under  the  reformed  procedure, 
the  statutes  and  codes  apply  to  equitable  as  well  as  legal  actions.*^  But 
in  some  states  statutes  specifically  regulating  venue  in  equity  cases  have 
been  enacted." 

Causes  of  Action  Arising  Without  the  State.  —  The  statutes  relating  to 
venue  have  been  held  not  to  apply  to  causes  of  action  arising  without 
the  state." 

2.  Retention  of  Common  Law  Distinctions  Under  the  Statutes. 
The  statutes  relating  to  venue  make  complete  provision  for  the  venue  of 
all  civil  actions,  superseding  altogether  the  common  law  distinctions,*^ 
so  that  no  actions  are  local  unless  made  so  by  the  statute.*"    The  com- 


434;  Snyder  v.  Pike,  30  Utah  102,  83 
Pac.  692  (holding  statutes  constitu- 
tional); Sherman  V,  Droubay,  27  Utah 
47,  74  Pac.  348. 

[a J  In  the  federal  courts,  see  25 
U.  S.  St.  433,  U.  S.  Comp.  St.  1916 
§1033,  5  Fed.  St.  Ann.  2  Ed.  486,  and 
the  title  "United  States  Courts." 

[b]  In  Florida,  the  statute  provides 
that  "suits  shall  be  begun  only  in  the 
county  *  *  *  where  the  defendant 
resides,  or  where  the  cause  of  action 
accrued,  or  where  the  property  in  liti- 
gation is."  Fla.  Comp.  Laws  1914 
§1383.  Santa  Kosa  v.  Trobuck,  77 
Pla.  86,  80  So,  748;  Gibbs  v.  Davis,  27 
Fla.  531,  557,  8  So.  633;  Bucki  v. 
Cone,  25  Fla.  1,  6  So.  160  (action  on 
the  case) ;  Russ  v.  Mitchell,  11  Fla.  80. 

81.     See   the   constitutions. 

[a]  The  Utah  constitution  provid- 
ing (1)  that  all  civil  and  criminal  busi- 
ness arising  in  any  county  must  be 
tried  in  such  county,  etc.,  is  simply  an 
announcement  of  the  common  law  on 
the  subject  of  venue.  Gibbs  v.  Gibbs, 
26  Utah  382,  73  Pac.  641.  (2)  It  does 
not  grant  or  limit  jurisdiction,  fix  or 
define  the  loci  of  actions  or  destroy  the 
distinction  between  local  and  transi- 
tory actions.  It  relates  merely  to  the 
subject  matter  of  a  change  of  venue. 
Sanipoli  f.  Pleasant  Valley  Coal  Co., 
31  Utah  114,  86  Pac.  865.  See  Mosby 
V.  Gisborn,  17  Utah  257,  54  Pac.  121. 
(3)  Transitory  actions  can  be  insti- 
tuted in  any  county  where  the  defend- 
ant may  be  found  and  served  with 
process.  Sanipoli  V.  Pleasant  Valley 
Coal  Co.,  31  Utah  114,  86  Pac.  865. 

82.  Jones,  McDowell  &  Co.  v. 
Fletcher,  42  Ark.  422,  439;  Gem  City 
Acetvlene  Gen.  Co.  r.  Coblentz,  86  Ohio 
St.  199,  99  N.  E.  302,  Ann.  Cas.  1913D, 


660.   And  see  infra,  I,  E,  7,  and  9. 

83.  See  the  statutes  of  Alabama 
and  Georgia,  for  example. 

84.  Little  V.  Chicago  St.  P.  M.  &  O. 
R.  Co.,  65  Minn.  48,  67  N.  W.  846,  60 
Am.  St.  Rep.  421,  33  L.  R.  A.  423; 
Home  Ins.  Co.  v.  Pennsylvania  R.  Co., 
11  Hun  (N.  Y.)  182;  Barney  r.  Burn- 
stenbinder,  7  Lans.  (N.  Y.)  210,  64 
Barb.  212.  See  Smith  v.  Southern  Ry. 
Co.,  136  Ky.  162,  123  S.  W.  678,  26  L. 
R.  A.  (N.  S.)  927;  Companhia  de  Mo- 
cambique  v.  British  South  Africa  Co., 
61  L.  J.  q.  B.  (Eng.)  663,  66  L.  T.  N. 
S.  773,  40  "Wkly.  Rep.   650. 

85.  Mo. —  Kirkwood  v.  Handlan,  182 
Mo.  App.  626,  168  S.  W.  346.  Ohio, 
Fostoria  v.  Fox,  60  Ohio  St.  340,  54 
N.  E.  370;  Genin  f.  Grier,  10  Ohio 
209.  Tex.  —  Armendiaz  v.  Stillman, 
54   Tex.   623,  633. 

[a]  Reason.  —  The  appearance  of 
the  defendant  not  being  compellable 
except  in  the  county  where  the  pro- 
cess is  issued,  the  commonlaw  distinc- 
tion between  local  and  transitory 
actions  sometimes  causes  a  failure  of 
justice.  All  actions  then  are  transi- 
tory which  are  personal  and  sound  in 
debt  or  damages.  Genin  v.  Grier,  10 
Ohio  209. 

86.  Cal.  —  Fresno  National  Bank  v. 
Superior  Court,  83  Cal.  491,  24  Pac. 
157.  Miss.  —  Oliver  v.  Loye,  59  Miss. 
320,  the  only  local  actions  are  eject- 
ment and  trespass  for  injuries  to  land. 
Mo.  —  Coleman  v.  Lucksinger,  224  Mo. 
1,  123  S.  W.  441,  26  L.  R.  A.  (N.  S.) 
934.  Ohio.  —  Fostoria  v.  Fox,  60  Ohio 
St.  340,  54  N.  E.  370;  Railroad  Co.  v. 
Morey,  47  Ohio  St.  207,  24  X.  E.  269,  7 
L.  R.  A.  701;  Genin  f.  Grier,  10  Ohio 
209.  Tex.  —  Armendiaz  r.  Stillman,  54 
Tex.  623. 
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roon  law  distinctions,  however,  are  observed  in  the  main,"  but  the 
tendency  is  to  enlarge  the  field  of  transitory  actions,*'  although  to  a 
limited  extent  all  actions,  even  those  which  are  transitory,  are  made 
local,  the  venue  being  the  residence  of  some  party." 

In  England,  it  is  now  provided  by  rule,  that  there  shall  be  no  local 
venue  for  the  trial  of  any  action,  except  when  otherwise  provided  by 
statute.^" 

"Brought"  and  "Tried."  —  It  is  worthy  of  note  that  some  of  the  codes 
and  statutes  require  actions  to  be  "tried"  in  certain  counties  whereas 
others  require  them  to  be  "brought"  or  "commenced"  in  certain 
counties.*^  The  latter  statute  means  more  than  that  the  action  must  be 
"commenced"  in  the  county  designated.  It  must  be  both  commenced 
and  tried  there,'*  unless  transferred  to  another  county  under  the  stat- 
utes relating  to  change  of  venue.^' 

3.  Classification  of  Actions  Under  the  Statutes.  —  There  is  consider- 
able similarity  in  the  statutes,  yet  many  of  them  differ  in  various  de- 
tails, making  it  necessary  to  consult  the  statutes  of  the  different  juris- 
dictions.^* Generally  the  statutes  and  codes  divide  actions  into  three 
general  classes:  those  which  must  be  tried  in  the  county  in  which  the 
subject  of  action  or  some  part  thereof  is  situated;  those  which  must  be 
tried  in  the  county  where  the  cause  or  some  part  thereof  ar^se;  and 
those  which  must  be  tried  in  the  county  in  which  the  defendants  or  some 
of  them  reside  at  the  commencement  of  the  action,*'  subject,  in  each 
case,  however,  to  the  power  of  the  court  to  change  the  place  of  trial  as 


Compare,  Harris  v.  Smith,  133  Ark. 
250,  202  S.  W.  244;  Jones,  McDowell 
&  Co.  f.  Fletcher,  42  Ark.  422,  439, 
holding  that  all  actions  which  operate 
directly  upon  the  estate  or  title  are 
local  whether  specifically  enumerated 
in  the  statute  or  not. 

87.  U.  S.  — Bundle  v.  Delaware  & 
E.  Canal,  1  Wall.  Jr.  275,  21  Fed.  Cas. 
No.  12,139.  Ark.  — Jacks  f.  Moore,  33 
Ark.  31.  Kan.  —  McGonigle  v.  Atchi- 
eon,  33  Kan.  726,  7  Pac.  550.  Minn. 
State  V.  District  Court,  94  Minn.  370, 
102   N.   W.  869. 

88.  See  cases  in  next  note  preced- 
ing. 

89.  Barnard  v.  Wheeler,  3  How.  Pr. 
(N.  Y.)    71.     And  see  infra,  I,  E.  9. 

90.  See  infra,  this  note. 

[a]  The  rule  does  not  purport  to 
touch  the  distinction  between  local 
and  transitory  actions.  "It  deals  only 
with  the  place  of  trial,  and  enables 
actions,  whatever  their  nature,  to  be 
tried  in  any  county.  But  it  is,  in  my 
opinion,  a  mere  rule  of  procedure,  and 
applies  only  to  those  cases  in  which 
the  courts  at  that  time  exercised  juris- 
diction. *  *  *    The    rules    relating    to 
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venue  did  no  more  than  regulate  the 
manner  in  which  the  right  was  to  be 
enforced.  But,  in  respect  of  a  trespass 
to  land  situated  abroad,  there  was  no 
right  of  action,  for  an  alleged  right," 
and  the  court  will  refuse  to  take  juris- 
diction. British  South  African  Co.  v. 
Companhia  de  Mocambique,  [1893]  A. 
C.  (Eng.)  602,  63  L.  J.  Q.  B.  70,  69 
L.  T.  K  S.  604,  610. 

91.  See  the  codes  and  statutes  and 
Parker   v.  McAllister,   14   Ind.    12. 

92.  Cal.  —  Santa  Eosa  v.  Fountain 
Water  Co.,  138  Cal.  579,  71  Pac.  1123, 
1136;  California  Southern  E.  Co.  v. 
Southern  Pacific  E.  Co.,  65  Cal.  394, 
4  Pac.  344.  Mich.  —  See  Atkins  v. 
Borstler,  46  Mich.  552,  9  N.  W.  850. 
Mont. — Helena  v.  Eogan,  26  Mont.  452, 
470,  68  Pac.  798. 

As  affecting  jurisdiction,  see  infra, 
I,  I,  1. 

93.  Santa  Eosa  v.  Fountain  Water 
Co.,  138  Cal.  579,  71  Pac.  1123,  1136. 
See  the  title,  "Change  of  Venue." 

94.  See  generally  the  statutes. 

95.  State  ex  rel.  Calderwood  r. 
Sehomber,  23  Wash.  573,  63  Pac.  221. 
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provided  bv  laTr.»«  The  last  class  named  is  the  general  rule,  the  others 
being  exceptions  to  it,®^  and  consequently  the  conditions  under  which 
the  exception  is  claimed  must  be  clearly  and  distinctly  shown.'^ 

4.  How  Character  of  Action  Is  Determined. — Whether  the  character 
of  the  action  is  determined  from  the  plaintiff's  pleading  or  upon  proof 
seems  to  depend  somewhat  upon  how  and  when  the  objection  is  raised.®^ 

5.  Venue  Where  Several  Causes  of  Action  Are  Joined,  or  Different 
Kinds  of  Relief  Are  Sought.  —  From  the  fact  that  local  actions  are  re- 
garded as  exceptions  to  the  general  rule/  it  has  been  frequently  held 
that  to  bring  a  case  within  the  exception  it  must  be  wholly  local;  that  is, 
exclusively  within  the  exception^  otherwise  it  will  fall  within  the  gen- 
eral rule,  and  must  be  tried  in  the  county  of  the  defendant's  residence.^ 
Thus  it  is  held,  that  if  local  and  transitory  causes  of  action  are  joined, 
the  action  must  be  tried  in  the  county  of  the  defendant's  residence.* 
But,  on  the  other  hand,  if  the  primary  and  principal  relief  is  local,  the 
action  is  local,  notwithstanding  other  relief  not  local  is  sought  as  an 
incident  to  the  principal  relief.^ 


96.  See  the  title,  "Change  of 
Venue." 

y?.  Cal.  —  Booker  v.  Aitken,  140 
Cal.  471,  74  Pac.  11;  Smith  v.  Smith, 
88  Cal.  572,  576,  26  Pac.  356;  Las 
Animas  &  S.  J.  Land  Co.  f.  Fatjo,  9 
Cal.  App.  318,  99  Pac.  393.  Minn. 
State  f.  District  Court,  85  Minn.  283, 
88  N.  W.  755;  Smith  v.  Barr,  76  Minn. 
513,  79  X.  W.  507.  Tex.  —  Lindheim 
f.  Muschamp,  72  Tex.  33,  12  S.  W.  125; 
Thomson  v.  Locke,  66  Tex.  383,  1  S, 
W.  112. 

98.  Cal. —  Smith  f.  Smith,  88  Cal. 
572,  26  Pac.  356.  Colo.  —  Brewer  v. 
Gordon,  27  Colo.  Ill,  59  Pac.  404,  83 
Am.  St.  Rep.  45.  Tex.  —  Lindheim  v. 
Muschamp,  72  Tex.  33,  12  S.  W.  125; 
Cohen  v.  Munson,  59  Tex.  236;  John- 
son f.  Lanford,  52  Tex.  Civ.  App.  397, 
114  S.  W.  693. 

[a]  The  petition  must  show  the 
existence  of  facts  authorizing  suit  in 
a  county  other  than  defendant's  resi- 
dence. Thomson  f.  Locke,  66  Tex.  383, 
1  S.  W.  112. 

99.  See  infra,  1,  I. 

1.  See   supra,   I,    E,   3. 

2.  Ala.  —  Ashurst  v.  Gibson,  57  Ala. 
684.  Cal.  — White  v.  Adler,  110  Cal. 
XVIII,  42  Pac.  1070;  Booker  f.  Aitken, 
140  Cal.  471,  74  Pac.  11;  Smith  r. 
Smith,  88  Cal.  572,  26  Pac.  356;  Le 
Breton  f.  Superior  Court,  66  Cal.  27, 
4  Pac.  777;  Terry  i^  Eivergarden 
Farms  Co.,  29  Cal.  App.  59,  154  Pac. 
476.      Minn.  —  State    ex  rel.    Johnston 


Land  Co.  v.  District  Court,  138  Minn. 
336,  164  N.  W.  1014. 

[a]  An  action  for  specific  perform- 
ance of  a  contract  to  convey  land  is 
not  wholly  local,  and  is  therefore  tran- 
sitory. State  ex  rel.  Johnston  Land  Co. 
V.  District  Court,  138  Minn.  336,  164 
N.  W.  1014. 

Actions  for  penalties,  see  21  Stand- 
APvD  Pkoc.  269. 

3.  White  V.  Adler,  110  Cal.  xviii,  42 
Pac.  1070;  Le  Breton  v.  Superior 
Court,  66  Cal.  27,  4  Pac.  777;  State 
ex  rel.  Johnston  Land  Co.  v.  District 
Court,   138  Minn.  336,  164  X.   W.  1014. 

4.  White  r.  Adler,  110  Cal.  xviii,  42 
Pac.  1070;  Nason  v.  Feldhusen,  34  Cal. 
App.  789,  168  Pac.  1162;  Terry  v. 
Eivergarden  Farms  Co.,  29  Cal.  App. 
59,  154  Pac.  476. 

[a]  If  the  plaintiff  join  with  a  local 
cause  of  action  another  not  embraced 
within  the  statute  providing  for  local 
actions,  or  if  he  seek  a  remedy  upon 
matters  not  within  the  statute,  his 
action  becomes  transitory.  Smith  v. 
Smith,   88    Cal.    572,    26   Pac.    356. 

[b]  If  a  real  and  personal  action 
are  joined,  the  venue  should  be  changed 
to  the  defendant's  place  of  residence. 
Terry  v.  Eivergarden  Farms  Co.,  29 
Cal.   App.   59,  154  Pac.  476. 

5.  Cal.  — Grocers'  Fruit  Growing 
Union  v.  Kern  etc.  Co.,  150  Cal.  466, 
89  Pac.  120.  JMinn.  —  State  ex  rel. 
Banord-Trimble  L.  Co.  r.  District 
Court,    120   Minn.    99,    139   N.   W.    135. 
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According  to  some  authorities  when  two  or  more  causes  of  action  are 
properly  joined,  the  venue  as  to  one  will  confer  venue  as  to  the  others, 
but  some  courts  hold  otherwise.' 


Compare,  Hunt  v.  Dean,  91  Mmn  96, 
97  N.  W.  574;  Smith  r.  Barr,  76  Mmn. 
513,  79  N.  W.  507,  not  deciding  the 
point. 

[a]  Illustrations.—  (1)  In  an  action 
to  establish  a  trust  in  land  in  which 
an  accounting  is  merely  incidental, 
and  is  necessary  to  show  how  much  the 
plaintiff  shall  pay  the  defendant  to  en- 
title him  to  the  relief  demanded,  the 
declaration  of  a  trust,  the  sole  object 
of  the  action  within  the  rule  is  the 
establishment  of  the  trust.  It  would 
be  otherwise  if  an  accounting  as  to 
other  matters  is  demanded  also  and  a 
personal  judgment  against  the  defend- 
ant is  sought.  Hannah  v.  Canty,  1  Cal. 
App.  225,  81  Pac.  1035,  distinguishing 
Smith  V.  Smith,  88  Cal.  572,  26  Pac.  356. 
(2)  So  also  a  cause  of  action  which  is 
local  is  not  triable  in  the  county  of  the 
defendant's  residence  where  the  allega- 
tions as  to  personal  property  and  other 
transactions  are  admissible  only  as 
tending  to  establish  real  action.  Booker 
i;.  Aitken,  140  Cal.  471,  74  Pac.  11. 

[b]  In  trespass,  when  the  trespass 
to  realty  is  the  principal  thing  and 
the  conversion  of  personalty  incidental 
only,  the  entire  cause  of  action  is 
local.  Ellenwood  v.  Marietta  Chair 
Co.,  158  U.  S.  105,  15  Sup.  Ct.  771,  39 
L.  ed.  913;  Jemez  Land  Co.  v.  Garcia, 
15  N.  M.  316,  107  Pac.  683.  See  also 
Indiana  Bloomington  &  W.  E.  Co.  V. 
Foster,  107  Ind.  430,  8  N.  E.  264,  and 
the  title,  "Trespass." 

[c]  An  action  to  recover  possession 
of  land  with  a  prayer  for  incidental  re- 
lief for  the  value  of  timber  cut  is 
local.  Frankfort  Land  Co.  v.  Hughett, 
137  Tenn.   32,'  41,  191   S.  W.   530. 

[d]  An  action  for  specific  perform- 
ance with  incidental  relief  (1)  by  way 
of  accounting  is  local.  Grocers'  Fruit 
Growing  Union  v.  Kern  etc.  Co.,  150 
Cal.  466,  89  Pac.  120.  (2)  Even  though 
it  should  be  determined  that  payment 
in  excess  of  the  consideration  had 
been  actually  made,  and  personal  judg- 
ment would  follow,  this  is  but  incident- 
al. Grocers'  Fruit  Growing  Union  v. 
Kern  etc.  Co.,  150  Cal.  466,  89  Pac.  120. 

[e]  An  action  to  rescind  a  contract 
of  sale  of  land  and  enforce  a  lien  re- 
sulting   from    the    rescission    is    local. 
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Bullitt  V.  Eastern  Ky.  Land  Co.,  99  Ky. 
324,  36  S.  W.  16,  followed  in  Burt  & 
Brabb  Lumb.  Co.  v.  Bailey,  22  Ky.  L. 
Eep.  1264,  60  S.  W.  485. 

6.  Fla.  — Comp.  Laws,  1914,  §1385. 
See  Temple  v.  Florida  L.  &  Imm.  Co., 
23  Fla.  400,  2  So.  773.  Ky.  — Honore  v. 
Colmesnil,  4  Dana  291.  Tex.  — Mid- 
dlebrook  v.  Bradley  Mfg.  Co.,  86  Tex. 
706,  26  S.  W.  935;  International  &  G. 
N.  K.  Co.  V.  Anderson  Co.  (Tex.  Civ. 
App.),  150  S.  W.  239;  First  Nat.  Bank 
V.  Valenta,  33  Tex.  Civ.  108,  75  S.  W. 
1087.  But  see  Altgelt  v.  Harris  (Tex.) 
11  S.  W.  857. 

[a]  Joinder  of  Note  Specifying  No 
Place  of  Payment.  —  If  two  notes  are 
payable  in  one  county,  the  suit  may  bo 
brought  there,  and  a  cause  of  action  on 
another  note  may  be  joined  although 
no  place  of  payment  is  named  therein. 
Middlebrook  v.  David  Bradley  Mfg. 
Co.,   86   Tex.   706,  26    S.    W.   935. 

Suits  where  contract  is  payable,  sea 
infra,  I,  E,  11. 

[b]  An  action  for  damages  to  land 
and  to  personalty  may  be  brought 
where  the  land  is  situated,  or  in  the 
county  where  an  action  for  the  latter 
alone  is  triable.  Wilson  v.  Pecos  &  N. 
T.  Ry.  Co.,  23  I^ex.  Civ.  App.  706,  58 
S.  W.  183. 

7.  U.  S.  —  Healey  v.  Humphrey,  81 
Fed.  990,  27  C.  C.  A.  39,  holding  that 
although  the  court  has  no  jurisdiction 
of  an  action  for  ejectment  as  to  land  in 
another  district,  that  part  of  the 
judgment  for  rents  and  profits  is  valid, 
the  latter  action  being  transitory. 
Ala.  —  Karthaus  v.  Nashville  C.  &  St. 
L.  Ey.  Co.,  140  Ala.  433,  37  So.  268, 
holding  that  where  counts  in  trover 
and  trespass  are  joined,  the  count  as  to 
trespass  to  land  in  another  county 
must  be  dismissed,  on  plea  in  abate- 
ment. Ga.  —  Cooper  v.  Oglethorpe  Sav. 
&  T.  Co.,  147  Ga.  570,  94  S.  E.  1006, 
holding  where  a  legal  cause  triable  in 
county  of  the  residence  of  either  de- 
fendant, and  an  equitable  cause,  triable 
in  the  county  of  the  residence  of  a 
substantial  defendant,  are  joined,  the 
petition  must  be  dismissed  unless  the 
equitable  cause  is  stricken.  la.  —  First 
Nat.  Bank  v.  Shriver,  152  Iowa  504, 
132  N.  W.  848,  the  defendant's  remedy 
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The  effect  of  changes  hj  amendment  as  to  cause  of  action,  or  relief,  is 
treated  elsewhere  in  this  article.* 

6.  Election  Between  Counties.  —  Under  some  statutes,  some  of  the 
exceptions  to  the  general  rule  are  permissive,  so  that  the  plaintiff  may 
have  an  election  as  to  which  of  two  or  more  counties  in  which  to  bring 
his  action.''  He  may  also  have  an  election  when  a  part  of  the  subject 
matter  is  located  in  different  counties.^^ 

7.  Actions  Triable  Where  the  Subject  of  Action  Is  Situated, 
a.  In  General}^  —  The  statutes  differ  somewhat  in  their  enumeration  of 
actions  required  to  be  brought  in  the  county  where  the  subject  of  action 
or  a  part  thereof  is  situated.^^  t^q  actions  most  commonly  enumerated 
are  those  for  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein,"  or  for  the  determination  in  any  form  of  such  right  or  inter- 
est,^*  or  suits  whereby  the  title  to  real  estate  may  be  affected,^^  actions 
for  injuries  to  real  property,^*  and  actions  for  the  foreclosure  of  all 
liens  and  mortgages  on  real  property."  In  addition  to  these,  some  stat- 
utes specifically  enumerate  actions  to  quiet  title  to  land,^^  for  dower,^" 
for  waste,^°  for  partition  of  real  property,^^  for  a  nuisance,^^suits  to 


is  to  have  one  of  the  causes  stricken 
out.  Ky.  —  Wilson  v.  Louisville  &  N. 
K.  Co.,  33  Ky.  L.  Kep.  985,  112  S.  \N. 
585;  Gregory  f.  Bennett,  7  Ky.  L.  Rep. 
381.  N.  C.  —  Edgerton  v.  Games,  142 
N.  C.  223,  55  S.  E.  145,  holding  that  if 
one  cause  of  action  is  local,  a  change 
of  venue  to  the  county  where  the 
property  is  situated  is  proper. 

See  14  Standard  Proc.  688,  causes  of 
action  joined  must  not  require  differ- 
ent places  of  trial. 

[a]  An  action  for  damages  to  real 
property  and  to  personal  property 
caused  by  the  same  act  must  be  brought 
■where  the  real  property  is  situated. 
Blackford  v.  Lehigh  Valley  K.  Co.,  53 
N.  J.  L.  56,  20  Atl.  735. 

8.  See  infra,  I,  J. 

9.  Holcomb  v.  Williams  (Tex.  Civ. 
App.),  194  S.  W.  631.  See  infra,  I,  E, 
11,  and  8,  a. 

Actions  for  recovery  of  personalty, 
see  infra,  I,  E,  7,  e,  (V). 

[a]  If  an  action  falls  within  two 
exceptions,  one  permissive  and  the 
other  mandatory,  the  former  is  con- 
trolled by  the  latter.  Mitchell  v.  Por- 
ter (Tex.  Civ.  App.),  194  S.  W,  981j 
Dickson  v.  Scharff  (Tex.  Civ.  App.), 
142  S.   W.  980. 

10.  Bond  V.  Karma-Ajax  Consol. 
Min.  Co.,  15  Cal.  App.  469,  115  Pac. 
254.     See  infra,  I,  E,  7,  c. 

11.  Issuance  of  process  to  other 
coxmties  when    the   property   described 


in  the  complaint  is  real  estate,  see  21 
Standard  Proc.  700. 

12.  See  the  statutes  and  infra,  this 
section. 

In  eminent  domain,  see  8  Standard 
Proc.  265. 

13.  See  infra,  I,  E,  7,  e,  (I). 

14.  See  infra,  I,  E,  7,  e,  (II). 

15.  See  infra,  I,  E,  7,  e,  (II). 

16.  See  infra,  I,  E,  7,  e,  (IV). 

17.  See  infra,  I,  E,  7,  e,  (III). 

18.  Pacific  Yacht  Club  v.  Sausalito 
Bay  Water  Co.,  98  Cal.  487,  33  Pac. 
322;  Stark  v.  Burr,  56  Tex.  130.  Sea 
more  fully,  21  Standard  Proc.  1000. 

[a]  A  complaint  for  an  injunction 
alleging  title  to  the  plaintiff,  and  ad- 
verse claims  in  the  defendant  under 
which  he  justifies  his  acts  is  essential- 
ly a  quiet  title  suit  within  the  consti- 
tution. But  a  complaint  for  an  injunc- 
tion alleging  title  in  the  plaintiff  and 
an  interference  therewith  is  not.  Paci- 
fic Yacht  Club  v.  Sausalito  Bay  Water 
Co.,  98  Cal.  487.  33  Pac.  322. 

19.  N".  Y.  Code  Civ.  Proc.  §  982. 

20.  See  K  Y.  Civ.  Proc.  §982  and 
the  title,  "Waste." 

21.  See   the    title,    "Partition." 

22.  Home  v.  Buffalo,  49  Hun  76,  1 
ISr.  Y.  Supp.  801,  15  Civ.  Proc.  81,  17 
N.  Y.  St.  212.  See  20  Standard  Proc. 
684. 

fa]  The  common  law  action  for  a 
nuisance,  for  damages  and  abatement 
is    meant.      Litchfield   v.    International 
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prevent  or  stay  waste  on  lands,"  actions  to  remove  incumbrances  upon 
the  title  to  land,"  and  sometimes  actions  for  the  recovery  of  specific 
personalty.^^ 

In  Equity.  —  Some  statutes  specifically  require  equity  suits  to  be 
brought  where  the  property  is  situated  when  the  subject  matter  of  the 
action  is  local,^^  or  when  real  estate  is  the  subject  matter  of  the  suit," 
or  when  the  suit  may  affect  real  estate.^s  tj^^  ^^g^^^  apply  ^q  g^j^s  in 
equity  as  well  as  suits  at  law.^^ 

Actions  against  corporations  as  well  as  against  natural  persons  are  em- 
braced by  the  statute.^" 

That  the  defendant  is  a  resident  of  another  county  is  immaterial  in  actions 
local  to  the  county  of  the  subject  matter.^^ 

b.  ''Subject  of  Action"  Defined.  —  The  ''subject  of  action,"  as  that 
term  is  used  in  the  venue  statutes,  has  been  held  to  be  that  which  is  to 
be  directly  affected  by  the  relief  granted.^^  j^  ejectment,  the  land 
described  in  the  complaint  is  the  subject  of  action.^^  In  an  action  for 
abatement  or  enjoining  a  nuisance,  the  subject  of  the  action  has  been 
held  to  be  the  object  or  structure  complained  of,^*  the  acts^^  or  odings 


Paper  Co.,  27  Misc.  8,  57  N.  Y.  Supp. 
275.  See  also  Cogswell  v.  New  York, 
N.  H.  &  H.  E.  Co.,  105  N.  Y.  319,  11 
N.  E.  518.  Compare,  Home  f.  Buf- 
falo, 49  Hun  76,  1  N.  Y.  Supp.  801,  15 
Civ.  Proc.  81,  17  N.  Y.  St.  212,  holding 
the  statute  applies  to  all  actions  to 
abate  a  nuisance,  whether  legal  or 
equitable  in  character. 

23.  Vera  Sayles  Civ.  St.  (Tex.), 
1914,  act.  1830,  sub.  14.  See  the  title 
"Waste." 

24.  Thomson  v.  Locke,  66  Tex.  383, 
1  S.  W.  112;  Ogburn-Dalchau  Lumb. 
Co.  V.  Taylor,  59  Tex.  Civ.  App.  442, 
126  S.  W.  48;  Moore  V.  Byars  (Tex. 
Civ.  AppO,  47  S.  W.  752. 

[a]  An  action  to  cancel  a  trust 
deed  is  within  the  statute.  Moore  v. 
Byars   (Tex.  Civ.  App.),  47  S.  W.  752. 

25.  See  i7ifra,  I,  E,  7,  e,  (V). 

26.  Lawrence  v.  Hathaway,  128 
Mich.  119,  87  N.  W.  84  (bill  to  set 
aside  a  foreclosure  sale);  Chapin  v. 
Dodds,  104  Mich.  232,  62  N.  W.  351. 

27.  Prickett  t:  Prickett,  147  Ala. 
494,  42  So.  408;  Harwell  v.  Lehman, 
Durr  &  Co.,  72  Ala.  344;  Ashurst  v. 
Gibson,  57  Ala.  584. 

28.  See  infra,  I,  E,  7,  e,  (II). 

29.  See  supra,  I,  E,  1. 

30.  Grocers'  Fruit  Growing  Union 
r.  Kern  etc.  Co.,  150  Cal.  466,  89  Pac. 
120.     See  5  Standard  Proc.  585,  592. 

31.  Cal.  —  McFarland  v.  Martin,  144 
Cal.  771,  78  Pac.  239.     N.  Y.  — Hall  v. 
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Gilman,  77  App.  Div.  464,  79  N.  Y. 
Supp.  307.  S.  O.  —  Pierce  v.  Marion 
County  Lumb.  Co.,  103  S.  C.  261,  88  S. 
E.  135. 

32.  Horne  f.  Buffalo,  49  Hun  76,  1 
N.  Y.  Supp.  801,  15  Civ.  Proc.  81,  17 
N.  Y.  St.  212.  See  Grocers'  Eruit  Grow- 
ing Union  v.  Kern  Co.  Land  Co.,  150 
Cal.  466,  474,  89  Pac.  120;  Baker  v. 
Fireman 's  Fund  Ins.  Co.,  73  Cal.  182,  14 
Pac.  686. 

[a]  The  subject  of  action  refers  to 
that  specific  tangible  property  involved 
in  the  action.  McArthur  v.  Moffet,  143 
Wis.  564,  128  N.  W.  445,  33  L.  K.  A. 
(N.   S.)    264. 

Subject  of  action  within  the  statute 
authorizing  service  by  publication,  see 
the  title,  "Service  of  Process  and 
Papers." 

[b]  Subject  of  action  as  used  in  the 
statutes  relating  to  counterclaim,  see 
the  title,  "Set-off,  Counterclaim  and 
Recoupment. ' ' 

33.  Home  v.  Buffalo,  49  Hun  76,  1 
N.  Y.  Supp.  801,  15  Civ.  Proc.  81,  17 
N.  Y.  St.  212. 

34.  Home  v.  Buffalo,  49  Hun  76,  1 
N.  Y.  Supp.  801,  15  Civ.  Proc.  81,  17 
N.  Y.  St.  212. 

35.  Helena  v.  Eogan,  26  Mont.  452, 
471,  68  Pac.  798;  Horne  v.  Buffalo,  49 
Hun  76,  1  N.  Y.  Supp.  801,  15  Civ.  Proc. 
81,  17  N.  Y.  St.  212. 

[a]  In  an  action  to  enjoin  a  nuis- 
ance  in   polluting    a    stream    so    as    to 
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complained  of,  and  ^rliere  the  injur>^  alleged  is  to  the  land,  the  ktid  in- 
jured.^*^  In  the  latter  case  some  courts  hold  the  action  may  b'^.  n'oAight 
in  either  coiint}',^^  and  others  hold  the  action  may  be  brough-'r,»nly  in 
the  county  in  which  the  land  is  situated.^®  In  an  action  for  in^iries  to 
real  property  the  injury  has  been  held  to  be  the  subject  ■ct?  action. ^^ 
e.  ^Yh€}'e  the  Subject  Is  in  Tivo  or  More  Counties. —  Where  the 
subject  of  action  is  located  in  several  counties,  a  separa^'?  suit  in  each 
county  need  not  be  brought.^°  The  action  may  be  brought  in  any  county 
in  which  a  part  of  the  subject  matter  is  situated,^^  and  the  court  of  the 
county  in  which  a  part  of  the  subject  matter  is  situated  may  grant  relief 
as  to  those  parts  situated  in  other  counties.^^   It  seems  that  the  subject 


render  it  uufit  for  domestic  use,  the 
subject  of  the  action  is  the  acts  com- 
plained of.  Home  x.  Buffalo,  49  Hun  76, 
1  X.  Y.  Supp.  801,  15  Civ.  Proc.  81,  17 
X.   Y.    St.    212. 

36.  Cal.  — People  v.  Selby  Smelt.  & 
L.  Co.,  163  Cal.  8-i,  124  Pac.  692,  1135, 
Ann.  Cas.  1913E,  1267;  Marj'sville  v. 
Xorth  Bloonifield  Gravel  Min.  Co.,  66 
Cal.  343,  5  Pac.  507;  MeClatchy  v.  La- 
guna  Lands  Ltd.,  32  Cal.  App.  718,  164 
Pac.  41.  Mont.  —  Helena  v.  Rogan,  26 
Mont.  452,  471,  68  Pac.  798.  Wis. 
Lohmiller  v.  Indian  Ford  W.  P.  Co., 
51  Wis.  683,  8  X.  W.  601,  action  for 
abatement  and  damages. 

37.  Helena  f.  Eogan,  26  Mont.  452, 
471,  68  Pac.  798,  citing  Oliphant  v. 
Smith,  3  Pen.  &  W.  (Pa.)  180,  the  sub- 
ject is  the  acts  and  the  land  too  so 
that  the  action  may  be  brought  in 
either  county. 

38.  People  v.  Selby  Smelt,  etc.  Co., 
163  Cal.  84,  124  Pac.  692,  1135,  Ann. 
Cas.  1913E,  1267;  McClatehy  v.  Lagu- 
na  Lands  Ltd.,  32  Cal.  App.  718,  164 
Pac.  41;  Las  Animas  &  S.  J.  Land  Co. 
V.  Fatjo,  9  Cal,  App.  318,  99  Pac.  393. 

39.  Interstate  Cooperage  Co.  v.  Eur- 
eka Lumb.  Co.,  151  X.  C.  455,  66  S.  E. 
434. 

[a]  In  an  action  for  injuries  to  real 
property,  the  injury  is  the  subject  of 
the  action.  If  the  injury  is  located 
exclusively  in  one  county,  and  the  de- 
fendant disclaims  title  to  the  contigu- 
ous tract  in  an  adjoining  county,  the 
proper  county  is  that  in  which  the  in- 
jury is  caused.  Interstate  Cooperage 
Co.  V.  Eureka  Lumb.  Co.,  151  X.  C.  455, 
66  S.  E.  434. 

40.  Lindell  Real  Estate  Co.  t*.  Lin- 
dell,  133  Mo.  386,  33  S.   W.  466. 

41.  Cal.  —  Middleeoff  r.  Cronise,  155 
Cal.    185,    100    Pac.    232;       Kimball   v. 


Tripp,  136  Cal.  631,  69  Paoi  '428;  Lower 
Kings  Eiver  "Water  Ditch  Co.  v.  ^ings 
River  &  F.  C.  Co.,  60  Cal.  408;  Yolo 
Co.  Cons.  "Water  Co.  v.  Adamson,  22 
Cal.  App.  493,  135  Pac,  43.  Flan-:^  Tam- 
pa &  J.  E.  Co.  V.  TramrrrfrM,  70  Fla. 
409,  70  So.  400.  Ga.  — Whitney  v. 
Central  Georgia  Power  Co.,  134  Ga. 
213,  67  S.  E.  197.  lU.  — St.  Louis  & 
C.  E.  Co.  -v.  Postal  Tel.  Co.,  173  111. 
508,  51  N.  E.  382.  Ind.  — Brown  v. 
Anderson,  90  Ind.  93;  Holmes  V.  Tay- 
lor, 48  Ind.  169.  Kan.  —  Atchison  & 
X.  E.  Co.  V.  Gough,  29  Kan.  94.  Ky. 
Harlan  v.  Howard,  79  Ky.  373.  Minn. 
Fletcher  v.  Glencoe  Ditching  Co.,  141 
Minn.  440,  170  X.  W.  592,  882;  Hunt 
V.  Dean,  91  Minn.  96,  97  X.  W.  574. 
Neb.  —  Omaha  &  E.  V.  E.  Co.  v.  Brown, 
29  Xeb.  492,  500,  46  X^.  W.  39.  N.  O. 
Interstate  Cooperage  Co.  v.  Eureka 
Lumb.  Co.,  151  X.  C.  455,  66  S.  E.  434. 
S.  C  — Kirby  v.  Kelly,  90  S.  C.  378, 
73  S.  E.  780.  See  Connor  v.  McCoy,  83 
S.  C.  165,  65  S.  E.  257,  by  consent.  Tenn. 
Campbell  v.  Hampton,  11  Lea  440; 
Draper  v.  Kirkland,  1  Head  260.  Tex. 
Ryan  v.  Jackson,  11  Tex.  391. 

42,  Ind. — Shaw  v.  State,  97  Ind. 
23;  Caldwell  v.  Shaefer  (Ind.  App.), 
121  X.  E.  549.  la.  — Long  v.  Garey 
Inv.  Co.,  135  Iowa  398,  112  X.  W.  550. 
Minn.  —  Hunt  v.  Dean,  91  Minn.  96,  97 
X.  W.  574.  Tex.  —  Miller  v.  Edinburgh- 
American  etc.  Mortg.  Co.,  14  Tex.  Civ. 
App.   309,  37  S.    W.   181. 

[a]  The  right  to  the  whole  may  be 
passed  upon,  although  a  part  of  the 
realty  is  in  a  different  county.  Camp- 
bell V.  Hampton,  11  Lea  (Tenn.)  440. 

[b]  If  the  petition  should  be  dis- 
missed as  to  land  in  the  county  where 
the  court  sits,  the  court  is  not  deprived 
of  jurisdiction  as  to  the  part  in  an- 
other countv.  Long  f.  Garey  Inv.  Co., 
135  Iowa  398,  112  X.  W.  550. 
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of  acii^n  within  the  rule  may  consist  of  different  tracts  of  land  not  con- 
nectec^  'lath  each  other/^  but  some  courts  hold,"*  and  some  statutes  ex- 
pressly ■    'ovide*^  otherwise. 

d.  Wt*..re  Neiv  County  Is  Created.  —  The  jurisdiction  of  the  court 
over  a  pen^'ing  action  is  not  divested  by  a  division  of  the  county  by 
which  the  si'jject  of  the  action  is  included  in  the  new  county.*''  Whether 
the  action  shall  be  transferred  to  the  new  county  depends  on  the  statute 
creating  the  County.*^  . 

e.  Particular  Actions.  —  (I.)  Actions  for  Recovery  of  Realty.— Actions 
for'the  recovery  of  real  property,*^  or  of  some  estate  or  interest  there- 


43.  md; —  t3haw  v.  State,  97  In<i.  23, 
an  aetioa  to  er^foree  a  lien  for  drainage 
where  tLe  l^inds  affected  by  the  ditch 
are  situated  in  different  counties.  la. 
Long  i?. 'GareA'  Inv.  Co.,  135  Iowa  398, 
112  N. 'IV.  550.  Mo.  —  Lindell  Real 
Estate  Co.  -e.  Lindell,  133  Mo.  386,  394, 
33  S.  W.  4G6.  Neh.  — Omaha  &  R.  V. 
R.  Co.  V.  Brown,  29  Neb.  492,  500,  46 
N.  W.  39,  by  statute.  N.  Y.  —  Smith 
V.  Van  Veghten,  184  App.  Div.  813,  172 
N.  Y.  Supp.  697.  .  N.  O.  — Kanawha 
Hardwood  Co.  v.  Waldo,  161  N.  C.  196, 
76  S.  E.  680. 

[a]  A  creditor  who  acquires  title  to 
the  lands  of  a  debtor  at  an  execution 
sale  may  maintain  one  action  to  set 
aside  the  instrument  by  which  differ- 
ent tracts  of  land  located  in  different 
counties  are  conveyed  in  fraud  of  cred- 
itors. Lindell  Real  Estate  Co.  v.  Lin 
dell,  133  Mo.  386,  395,  33  S.  W.  466. 

[b]  An  action  to  vacate  several 
land'  grants  may  be  brought  in  the 
county  where  one  tract  is  situated, 
when  the  allegations  of  fraud  involve 
one  and  the  same  transaction,  affecting 
each  and  all  of  the  grants,  the  subject 
of  the  litigation.  Kanawha  Hardwood 
Co.  V.  Waldo,  161  N.  C.  196,  76  S.  E. 
680. 

Where  several  tracts  of  land  in  dif- 
ferent counties  are  included  in  one 
mortgage, '  see  19  Standard  Proc.  923. 

[c]  But  where  the  lands  in  different 
counties  involve  different  parties,  the 
lands  cannot  be  regarded  as  part  of  the 
same  subject-matter.  Harris  v.  Smith, 
133  Ark.  250,  202  S.   W.  244. 

[d]  The  fact  that  the  plaintiff  relies 
on  the  same  facts  for  the  recovery  of 
distinct  tracts  of  land  in  different 
counties,  does  not  authorize  a  suit  for 
all  the  land  in  one  county.  Martin  v. 
Robinson,  67  Tex.  368,  382,  3  S.  W.  550. 

44.  HI.  — Toluca  M.  &  N.  R.  Co.  v. 
Haws,  194  111.  92,  62  N.  E.  312.  Kan. 
Martin  v.  Battey,  87  Kan.  582,  125  Pac. 
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88,  Ann.  Cas.  1914A,  440.  Wash.— Wil- 
son r.  Mills,  91  Wash.  71,  157  Pac.  467, 
an  action  to  rescind  a  contract  for  ex- 
change of  land  in  different  counties  ia 
as  local  to  one  as  the  other.  Wis. 
Hackett  v.  Carter,  38  Wis.  394. 

[a]  Although  the  same  parties  are 
contesting  for  each  of  several  tracts 
of  land,  separate  actions  must  be 
brought  in  the  counties  where  they  are 
situated.  Martin  v.  Battey,  87  Kan. 
582,  125  Pac.  88,  Ann.  Cas.  1914A,  440; 
Jones  V.  Redemption  &  Inv.  Co.,  79 
Kan.  477,  99  Pac.  1129. 

[b]  Suit  for  lands  in  different  coun- 
ties which  are  in  no  way  connected 
cannot  be  brought  in  one  county  un- 
less the  improper  veue  as  to  the  other 
tracts  is  waived.  Martin  v.  Robinson, 
67  Tex.  368,  382,  3  S.  W.  550. 

45.  See  the  statutes  and  Ohio  Rev. 
St.  §5020;  Benton  v.  Shafer,  47  Ohio 
St.  117,  125,  24  N.  E.  197,  7  L.  R.  A. 
812. 

46.  Cal.  —  Security  Loan  &  T.  Co. 
V.  Kauffman,  108  Cal.  214,  41  Pac.  467; 
Tolman  v.  Smith,  85  Cal.  280,  24  Pac. 
743.  Ind.  — Milk  v.  Kent,  60  Ind.  226; 
Buckinghouse  1).  Gregg,  19  Ind.  401. 
Wis.  —  Cornell  University  t;.  Wisconsin 
Cent.  R.  Co.,  49  Wis.  158,  5  N.  W.  329. 

47.  Cal.  —  Security  Loan  &  T.  Co.  v. 
Kauffman,  108  Cal.  214,  41  Pac.  467. 
Ga.  — Pope  V.  State,  124  Ga.  801,  53 
S.  E.  384,  110  Am.  St.  Rep.  197,  4  Ann. 
Cas.  551;  Perkins  v.  Patten,  10  Ga. 
241.  Mont.  —  Bookwalter  v.  Conrad, 
15  Mont.  464,  39  Pac.  573,  851. 

[a]  Where  statute  requires  actions 
to  be  "tried"  in  certain  counties,  the 
defendant  may  have  the  venue 
changed  to  the  new  county.  Pope  v. 
State,  124  Ga.  801,  53  S.  E.  384,  110 
Am.  St.  Rep,  197,  4  Ann.  Cas.  551. 

48.  See  the  statutes  and  Ark. 
Jones,  McDowell  &  Co.  v.  Fletcher,  42 
Ark.  422,  438.  N.  O.  —  Lucas  v.  Caro- 
lina Cent.  By.  Co.,  121  N.  C.  506,  28 
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in,*"  are  required  to  be  brought  or  tried  in  the  county  where  the  subject 
of  action,  or  a  part  thereof,  is  situated.  The  statute  does  not  include 
merely  the  law  action  of  ejectment,'"  or  forcible  detainer,^^  but  any 
action,  legal  or  equitable,^^  -j-q  g^  an  estate  or  interest  in  real  estate.^' 
The  statute  includes,  it  has  been  held,  actions  to  set  aside  conveyances 
of  real  property,'*  or  contracts  for  the  sale  thereof,^^  and  actions  to 
foreclose  vendors'  liens.®^  But  it  does  not  include  an  action  for  specific 
performance  of  a  contract  to  convey  land,^^  or  a  suit  to  enjoin  a  sale 
of  land  under  a  fraudulent  mortgage.'^ 

(II.)  Actions    for    the    Determination    of    a    Riglit    or   Interest   in    Land. 


S.  E.  265.  Tenn.  —  Campbell  v.  Hamp- 
ton, 11  Lea  440.  Tex.  —  Thomson  v. 
Locke,  66  Tex.  383,  1  S.  W.  112;  Mc- 
Donald V.  Alford,  32  Tex.  35.  Va. 
Clayton  v.  Henley,  32  Gratt.  (73  Va.) 
€5. 

[a]  The  eifect  of  the  judgment  or 
decree  ■will  be  considered.  Jones,  Mc- 
Dowell &  Co.  V.  Fletcher,  42  Ark.  422, 
439. 

[b]  In  Texas,  the  * 'recovery  of 
land"  has  to  do  ■with  possession,  and 
means  an  action  of  ejectment,  trespass 
to  try  title,  or  a  suit  to  recover  the 
land  itself.  Thomson  v.  Locke,  66  Tex. 
383,  1  S.  W.  112j  Miller  <?.  Busk,  17 
Tex.  170. 

[c]  Action  for  appointment  of 
trustee  to  land  is  not  ■within  the  stat- 
ute. Cone  V.  Cone,  61  S.  C.  512,  520, 
39  S.  E.  748. 

49.  Ind.  —  Urmston  v.  Evans,  138 
Ind.  285,  37  N.  E.  792.  Ky.  — Central 
Kentucky  Natural  Gas  Co.  v.  Stevens, 
134  Ky.  306,  120  S.  W.  282.  N.  Y. 
See  Hogg  v.  Mack,  53  Hun  463,  6  N.  Y. 
Supp.  301,  25  N.  Y.  St.  374,  17  Civ. 
Proc.  338.  Ohio.  —  Gem  City  Acety- 
lene Gen.  Co.  v.  Coblentz,  86  Ohio  St. 
199,  99  N.  E.  302,  Ann.  Cas.  1913D,  660. 

[a]  Because  title  to  land  is  involved 
does  not  bring  it  "within  the  statute 
necessarily.  Central  Ky.  Nat.  Gas  Co. 
V.  Stevens,  134  Ky.  306,  120  S.  W.  282. 

[b]  An  action  for  the  recovery  of  a 
royalty  is  not  one  to  recover  land  or 
an  interest  therein  although  the  right 
thereto  may  depend  upon  title.  Central 
Kentuckv  Natural  Gas  Co.  V.  Stevens, 
134  Ky."306,  120  S.  W.  282. 

50.  Gem  Citv  Acetvlene  Gen.  Co.  V. 
Coblentz,  86  Ohio  St.  199,  99  N.  E.  302, 
Ann.  Cas.  1913D,  660. 

51.  Gem  City  Acetylene  Gen.  Co.  v. 
Coblentz,  86  Ohio  St.  i99,  99  N.  E.  302, 
Ann.  Cas.  1913D,  660. 

52.  Jones,  McDowell  &  Co.  r.  Fletch- 
er, 42  Ark.  422,  439;  Gem  City  Acety- 


lene Gen.  Co.  v.  Coblentz,  86  Ohio  St. 
199,  99  N.  E,  302,  Ann.  Cas.  1913D, 
660. 

53.  Gem  City  Acetylene  Gen.  Co.  v. 
Coblentz,  86  Ohio  St.  199,  99  N.  E.  302, 
Ann.  Cas.  1913Dj  660. 

54.  la.  —  Long  f.  Garey  Inv.  Co., 
135  Iowa  398,  112  N.  W.  550.  Minn. 
Hunt  V.  Dean,  91  Minn.  96,  97  N.  W. 
574.  Ohio.  —  Gem  City  Acetylene  Gen. 
Co.  V.  Coblentz,  86  Ohio  St.  199,  99 
N.  E.  302,  Ann.  Cas.  1913D,  660. 

'Contra,  Jones,  McDowell  &  Co.  v. 
Fletcher,  42  Ark.  422;  Vandever'a 
Admr.  v.  Freeman,  20  Tex.  333,  70  Am. 
Dee.  391.  Compare,  infra,  I,  E,  7,  e, 
(II). 

[a]  A  proceeding  to  set  aside  trans- 
fers of  realty  as  in  fraud  of  creditors. 
Gem  City  Acetj'lene  Gen.  Co.  t\  Cob- 
lentz, 86  Ohio  St.  199,  99  N.  E.  302, 
Ann.  Cas.  1913D,  660. 

55.  Neal  t?.  Reynolds,  38  Kan.  432, 
16  Pac.  785.  See  Wilson  v.  Mills,  91 
Wash.  71,  157  Pac.  467.  Contra, 
Hearst's  Heirs  v.  Kuykendall's  Heirs, 
16  Tex.  327;  Morris  f.  Eunnells,  12 
Tex.  175.     Compare,  I,  E,  7,  e,   (II). 

56.  Mackey  v.  Craig,  144  Ind.  203, 
43  N.  E.  6  (note  the  Indiana  statute 
does  not  specifically  mention  liens  on 
real  property  other  than  mortgages) ; 
Holcomb  V.  Williams  (Tex.  Civ.  App.), 
194  S.  W.  631.  Compare,  I,  E,  7,  e, 
(III). 

57.  Cavin  v.  Hill,  83  Tex.  73,  18 
S.  W.  323;  Miller  v.  Eusk,  17  Tex. 
170;  Burkitt  v.  Wynne,  62  Tex.  Civ. 
App.  560,  132  S.  W.  816;  Lucas  v.  Pat- 
ton,  49  Tex.  Civ.  App.  62,  107  S.  W. 
1143.     See  infra,  I,  E,  7,  e,   (II). 

[a]  Reason.  —  The  decree  would  re- 
quire only  a  conveyance  of  the  title 
and  would  not  affect  possession.  Mil- 
ler V.  Ensk,  17  Tex.  170. 

58.  Jones,  McDowell  &  Co.  v. 
Fletcher,  42  Ark.  422. 
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Statutes  frequently  provide  that  actions  for  the  determination  in  any 
form  of  a  right  or  interest  in  real  property  must  be  brought  or  tried  in 
the  county  where  the  subject  of  the  action  or  a  part  thereof  is  situated.^^ 
Some  statutes  make  local,  suits  affecting  property,*'"  affecting  real 
estate,"  or  affecting  title  to  real  property.^^  T^e  word  "affect"  means 
to  act  upon,"  and  is  not  synonymous  with  the  word  "involve."" 

These  statutes  relate  only  to  actions  in  which  such  result  is  sought  by 
means  operating  directly  upon  the  property,^^  and  do  not  apply  to  those 


59,  Cal,  —  McFarland  v.  Martin,  ( 
144  Cal.  771,  78  Pac.  239.  Ind.  —  New 
Albany  &  S.  R.  Co.  v.  Huff,  19  Ind. 
444!  Minn.  —  State  ex  rel.  Johnston 
Land  Co.  f.  District  Court,  138  Minn. 
336,  164  N.  W.  1014;  Gill  v.  Bradley, 
21  Minn.  15.  N.  M.  —  Jemez  Land 
Co.  V.  Garcia,  15  N.  M.  316,  107  Pac. 
683.  N.  Y.  —  Rothlein  v.  Hewitt,  29 
Misc.  664,  61  N.  Y.  Supp.  97.  OMo. 
But  see  Gem  City  Acetylene  Gen.  Co. 
V.  Coblentz,  86  Ohio  St.  199,  99  N.  E. 
302,  Ann.  Cas.  1913D,  660,  this  provi- 
sion is  not  in  the  Ohio   Code. 

[a]  Action  to  rescind  a  logging 
contract  is  local.  Seymour  v.  La  Fur- 
gey,   47   Wash.   450,   92   Pac.    267. 

[b]  Action  to  determine  bouBdaries 
between  counties.  People  ex  rel.  Board 
of  Comrs.  v.  District  Court  (Colo.),  179 
Pac.  875.     See  18  Standard  Proc.  656. 

[c]  Suit  to  enjoin  a  trespass  and 
enjoin  defendant  from  claiming  any 
right  or  interest  in  the  premises. 
Jemez  Land  Co.  v.  Garcia,  15  N,  M. 
316,  107  Pac.  683. 

[d]  An  action  for  dissolution  of  a 
mining  partnership  and  for  an  account- 
ing is  not  local.  Clark  v.  Brown,  83 
Cal.  181,  23  Pac.  289. 

60,  See  Kirby  v.  Union  Pac.  Ey. 
Co.,  51  Colo.  509,  119  Pac.  1042,  1052, 
Ann.  Cas.  1913B,  461. 

61,  Munger  v.  Crowe,  219  HI.  12,  76 
N.  E.  50  (suits  in  equity  which  may 
affect  real  estate);  Eppstein  v.  Nath- 
an, 71  111.  App.  192;  Birmingham  v. 
Squires,  139  App.  Div.  129,  123  N.  Y, 
Supp.  906  (actions  "to  procure  a  judg- 
ment establishing,  determining,  defin- 
ing, forfeiting,  annulling,  or  otherwise 
affecting  an  estate,  right,  title,  lien  or 
other  interest,  in  real  property,  or  a 
chattel  real");  Barnes  v.  Barnhart, 
102  App.  Div.  424,  92  N.  Y.  Supp.  459; 
Hogg  V.  Mack,  53  Hun  463,  6  N.  Y. 
Supp.  301. 

[a]  The  statute  is  but  declaratory 
gf  the  general  principle  whiclx  governs 
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courts  of  eeiuity.  If  the  relief  sought 
does  not  require  the  court  to  deal 
directly  with  the  estate  itself,  the  case 
does  not  affect  real  estate  and  is  main- 
tainable, where  control  over  the  per- 
son of  the  defendant  may  be  had,  even 
though  the  land  is  not  within  the 
iurisdiction  of  the  court.  Johnson  v. 
Gibson,  116  111.  294,  6  N.  E.   205. 

62.  Ga.  —  Martin  t',  Gaissert,  134 
Ga.  34,  67  S,  E.  536;     Clayton  v.  Stet- 

.son,  101  Ga.  634,  28  S.  E.  983  (suits 
"respecting  titles  to  land");  Roys- 
ton  f.  Royston,  21  Ga.  161.  Mo,— Cole- 
man r.  Lucksinger,  224  Mo.  1,  123  S, 
W.  441,  26  L.  R.  A.  N.  S.  931;  State 
ex  rel.  South  Missouri  Pine  Lumb.  Co, 
r.  Dearing,  180  Mo.  53,  79  S.  W.  454. 
Wash.  —  Sheppard  v.  Coeur  D  'Alene 
Lumber  Co.,  62  Wash.  12,  112  Pac.  932, 
Ann.  Cas.  1912C,  909,  44  L.  R.  A.  (N. 
S.)  267  (actions  "for  the  determina- 
tion of  all  questions  affecting  the  title 
.  .  .  to  real  property");  Seymour  v. 
La  Furgey,  47  Wash.  450,  92  Pac.  267. 
W,  Va.  —  Wirgman  v.  Provident  Life 
&  T.  Co.,  79  W.  Va.  562,  92  S.  E,  415, 
L.  R,  A.  1918E,  715, 

63,  Munger  v.  Crowe,  219  111.  12, 
76  N.  E.  50, 

64.  State  ex  rel.  Kirkwood  v.  Rey- 
nolds, 265  Mo,  88,   175  S,  W,   575, 

[a]  The  word  "affect"  in  this  sec- 
tion is  not  synonymous  with  the  word 
"involve"  in  the  provision  conferring 
jurisdiction  where  the  title  is  "in- 
volved," Anything  which  casts  a 
cloud  upon  title  to  real  estate  affects 
the  title.  State  ex  rel  Kirkwood  v. 
Reynolds,  265  Mo.  88,  175  S,  W,  575. 

65,  Cal,  — Smith  v.  Smith,  88  Cal. 
572,  26  Pac.  356.  Colo.  —  Kirby  v. 
Union  Pac.  Ry.  Co.,  51  Colo.  509,  119 
Pac.  1042,  Ann.  Cas.  1913B,  461.  la, 
Wagner  v.  Gliek,  177  Iowa  623,  159  N. 
W.  233.  Kan.  —  Zane  v.  Vawter,  102 
Kan.  887,  172  Pac.  37;  Martin  r.  Bat- 
tey,  87  Kan.  582,  125  Pac.  88,  Ann. 
Cas.   1914A,   440.      Mo.  — Coleman    v. 
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actions  in  which  the  title  is  only  incidentally  brought  in  issue,"  or  by 
which  the  conduct  of  the  defendant  is  sought  to  be  controlled,  although 
the  title  to  the  property  may  be  affected  thereby,"  or  to  those  actions 
which  are  specifically  provided  for.^^  Of  course,  the  right  or  interest 
to  be  determined  must  be  one  in  real  property."® 

Statute  Applied.—  Within  these  provisions  of  the  statute  are  included 
actions  of  ejectment,"  actions  for  partition,^^  actions  to  quiet  title," 
actions  to  set  aside  deeds  and  fraudulent  conveyances,"  actions  for  the 


Lucksinger,  224  Mo.  1,  123  S.  W.  441, ) 
26  L.  E.  A.  (N.  S.)  934.    N.  Y.  —  Chase 
1".    Knickerbocker    Phosphate    Co.,     32 
App.  Div.  400,  53  N.  Y.  Supp.  220. 

[a]  When  the  subject-matter  of  the 
action  is  local,  and  the  judgment  sought 
is  to  operate  directly  upon  that  sub- 
ject matter,  the  action  is  local.  Smith 
f.  Smith,  88  Cal.  572,  26  Pac.  356. 

[b]  This  section  applies  only  to 
cases  in  which  the  title  to  land  is  the 
subject  of  the  controversy  and  (1)  in 
which  the  judgment  lien  operates 
directly  on  the  title  (State  r.  Bearing, 
180  Mo.  53,  79  S.  W.  454;  Kirkwood 
f.  Handlan,  182  Mo.  App.  626,  168  S. 
W.  346),  or  (2)  in  which  the  suit  is  in 
the  nature  of  a  proceeding  in  rem 
affecting  the  land  itself.  Hannibal  & 
St.  Joseph  E.  Co.  v.  Mahoney,  42  Mo. 
467.  (3)  It  applies  to  "cases  in  which 
the  plaintiff  asserts  his  title  to  the 
land  in  question,  and  depends  for  a 
recovery  upon  his  maintenance  of  it; 
or  to  supply  a  link  in  the  chain,  want- 
ing by  reason  of  accident  or  other 
cause."  Smith  v.  Bryan,  34  Ga.  53, 
quoted  in  Batson  v.  Higginbothem,  7 
Ga.  App.  S;J5.  68  S.  E.  455. 

[c]  Where  the  relief  sought  is  an 
accounting  pursuant  to  an  agreement 
specifically  declaring  the  title  of  land, 
the  action  is  not  local,  even  though  a 
sale  of  the  land  may  be  necessary  as 
the  agreement  is  not  disturbed  and  the 
title  is  not  affected.  Barnes  v.  Barn- 
hart,  102  App.  Div.  424,  92  N.  Y.  Supp. 
459. 

66.  Ga,  —  Eoyston  i*.  Eoyston,  21 
Ga.  161;  Batson  f.  Higginbothem,  7 
Ga.  App.  835,  68  S.  E.  455.  Mo.  — Cole- 
man r.  Lucksinger,  224  Mo.  1,  123  S. 
W.  441,  26  L.  E.  A.  (X.  S.)  934;  State 
•ex  rel.  Cooper  v.  Goodrich,  238  Mo.  720, 
142  S.  W.  300;  Hewitt  f.  Price,  204 
Mo.  31,  102  S.  W.  647,  120  Am.  St.  Eep. 
681.  N.  Y.  —  Hogg  V.  Mack,  53  Hun 
463,' 6  N.  Y.  Supp.  301,  17  Civ.  Proc. 
338.  25  N.  Y.  St.  374.  Pa.  —  Henwood 
f.  Cheeseman,  3  Serg  &  R,  500. 


[a]  It  does  not  suffice  for  the  title 
to  be  incidentally,  collaterally  or  even 
necessarily  inquired  into  if  the  judg- 
ment can  be  satisfied  by  a  payment  of 
money.  Coleman  v.  Lucksinger,  224 
Mo.  1,  123  S.  W.  441,  26  L.  R.  A.  (N. 
S.)  934. 

[b]  Actions  for  breach  of  contract 
are  not  local  because  title  is  set  up  in 
the  answer  and  is  incidentally  brought 
in  issue.  Sheppard  v.  Coeur  D 'Alene 
Lumber  Co.,  62  Wash.  12,  112  Pac. 
932,  Ann.  Cas.  1912C,  909,  44  L.  E.  A. 
(N.  S.)   267. 

67.  Zane  f.  Vawter,  102  Kan.  887, 
172  Pac.  37;  Martin  f.  Battey,  87  Kan. 
582,  125  Pac.  88,  Ann.  Cas.  1914A,  440; 
McQuerrv  v.  Gilliland,  89  Ky.  434,  12 
S.    W.   1037,   7   L.   E.   A.   454. 

68.  State  v.  District  Court,  85  Minn. 
283,  88  N.  W.  755. 

69.  Mark  f.  North,  155  Ind.  575,  57 
N.  E.  902,  where  the  action  involved  a 
lease  for  a  term  of  years. 

[a]  When  real  property  of  a  part- 
nership is  (1)  regarded  as  personalty, 
an  action  affecting  such  realty  is  not 
local.  Simpson  v.  Simpson,  41  App. 
Div.  449,  58  N.  Y.  Supp.  882.  (2)  But 
when  the  issue  is  whether  the  prop- 
erty is  partnership  property,  this  rule 
does  not  applv.  Chappell  v.  Chappell, 
125  App.  Div.  "^127,  109  N.  Y.  Supp.  648. 

70.  Hannibal  &  St.  Joseph  E.  Co.  V. 
Mahonev,  42  Mo.  467.  Compare  supra, 
I,  E,  7,"e,  (I). 

71.  Hannibal  &  St.  Joseph  R.  Co.  v. 
Mahoney,   42    Mo.   467. 

72.  Dowden  f.  State,  106  Ind.  157, 
6  N.  E.  136.  See  the  title  "Quieting 
Title." 

73.  Cal.  — Sloss  V.  De  Toro,  77  Cal. 
129,  19  Pac.  233.  Colo.  —  Campbell  v. 
Equitable  Securities  Co.,  12  Colo.  App. 
544,  56  Pac.  88.  Ind.  — Dowden  v. 
State,  106  Ind.  157,  6  N.  E.  136;  New 
Albanv  &  S.  E.  Co.  v.  Huff,  19  Ind_. 
444.  ia.  —  Long  v.  Garey  Inv.  Co.,  13d 
Iowa  398,  112  N.  W.  550.  Mo.  — Castle- 
man  V.  Castleman,  184  Mo.  432,  438,  83 
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foreclosure  of  mortgages,'*  or  other  liens  on  realty,"  actions  to  cancel 
a  mortgage  and  expunge  the  record  thereof,"  actions  to  reform  written 
contracts  for  the  sale  of  land,'^^  actions  to  declare  a  trust  in  certain  real 
property,  where  land  is  the  exclusive  subject  matter  of  the  litigation,^' 
actions  to  have  a  deed  declared  a  mortgage  and  for  a  reconveyance,^* 
and  actions  to  restrain  the  continuance  of  a  nuisance  consisting  of  an 
erection  on  land.®°  But  the  statute  does  not  include  actions  of  tres- 
pass,^' or  actions  to  injoin  a  trespass  upon  realty ,«-  actions  for  rescis- 
sion of  a  contract  for  the  purchase  or  sale  of  land,^^  actions  to  recover 


S.  W.  757.  N.  C.  —  Wofford-Fain  & 
Co.  V.  Hampton,  173  N.  C.  686,  92  S.  E. 
612. 

See  10  Standard  Proc.  150,  and 
supra,  1,  E,  7,  e  (I). 

See  also  the  following:  Mo.  —  Lin- 
dell  Keal  Estate  Co.  v.  Lindell,  133  Mo. 
386,  33  S.  W.  466.  N.  Y.  — Acker  v. 
Leland,  96  N.  Y.  383  (under  a  statute 
as  to  actions  for  a  judgment  annulling 
a  title  and  affecting  an  estate  in  real 
property);  Wyatt  v.  Brooks,  42  Hun 
502,  4  N.  Y.  St.  441;  Iron  Nat.  Bank 
V.  Dolge,  46  App.  Div.  327,  61  N.  Y. 
Supp.  680.  Tex. —  Moore  t:  Byars  (Tex. 
Civ.  App.),  47  S.  W.  752. 

[a]  But  see  Saffold  v.  Scottish 
American  Co.,  98  Ga.  785,  27  S.  E.  208, 
holding  a  suit  for  cancellation  of  deed 
does  not  involve  title  to  land  within 
the  statute. 

74.  Hannibal  &  St.  Joseph  E.  Co.  v. 
Mahoney,  42  Mo.  467. 

75.  State  ex  rel.  Kirkwood  v.  Eeyn- 
olds,  265  Mo.  88,  175  S.  W.  575;  Han- 
nibal &  St.  Joseph  R.  Co.  v.  Mahoney, 
42  Mo.  467,  mechanics'  and  vendors' 
liens.    Compare,  I,  E,  7,  e,  (III). 

[a]  Action  to  enforce  liens  of  a 
drainage  assessment  is  within  the  spirit 
of  the  statute.  Dowden  v.  State,  lOQ 
Ind.  157,  6  N.  E.  136. 

[b]  An  action  to  enforce  a  tax  lien 
i«  an  action  affecting  title.  State  ex 
rel.  Kirkwood  v.  Eeynolds,  265  Mo.  88, 
175  S.  W.  575,  overruling  Kirkwood  v. 
Handlan,  182  Mo.  App.  626,  168  S.  W. 
346. 

76.  Kommer  v.  Harrington,  83  Minn. 
114,  85  N.  W.  939. 

77.  Franklin  v.  Button,  79  Cal.  605, 
21  Pac.  964,  distinguished  in  Terry  v. 
Rivergarden  Farms  Co.,  29  Cal.  App. 
69,  154  Pac.  476. 

78.  Donohoe  V.  Rogers,  168  Cal.  700, 
144  Pac.  958;  Hannah  V.  Canty,  1  Cal. 
App.  225,  81  Pac.  1035. 

[a]    But  suit  to  establish  a  trust  in 
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real  and  personal  property  is  not  local. 
Le  Breton  i'.  Superior  Court,  66  Cal. 
27,  4  Pac.  777. 

79.  Baker  v.  Fireman's  Fund  Ins. 
Co.,  73  Cal.  182,  14  Pac.  686. 

80.  Munger  f.  Crowe,  219  111.  12,  76 
N.  E.  50;  Litchfield  v.  International 
Paper  Co.,  27  Misc.  8,  57  N.  Y.  Supp. 
275. 

[a]  Suits  for  an  injunction  to  com- 
pel the  removal  of  a  building  from 
realty  and  suits  to  enjoin  such  removal 
affect  real  estate  within  the  rule.  Mun- 
ger V.  Crowe,  219  111.  12,  76  N.  E.  50. 

81.  Batson  v.  Higginbothem,  7  Ga. 
App.  835,  68  S.  E.  455;  Hannibal  &  St. 
Joseph  R.  Co.  V.  Mahoney,  42  Mo.  467. 
But  see  Freeman  v.  Thomson,  50  Hun 
340,  3  N.  Y.  Supp.  93.  See  infra,  I,  E, 
7,   e,    (IV). 

82.  Powell  V.  Cheshire,  70  Ga.  357, 
48  Am.  Rep.  572. 

83.  Cal.  —  Terry  v.  Rivergarden 
Farms  Co.,  29  Cal.  App.  59,  154  Pac. 
476,  distill guishing  Robinson  v.  Wil- 
liams, 12  Cal.  App.  515,  107  Pac.  705, 
and  Franklin  v.  Button,  79  Cal.  605,  21 
Pac.  964.  Kan.  —  Neal  v.  Reynolds,  38 
Kan.  432,  16  Pac.  785,  holding  an 
action  to  rescind  an  exchange  of  real 
estate  is  within  the  statute.  Ky. — Bul- 
litt V.  Eastern  Kentucky  Land  Co.,  99 
Ky.  324,  36  S.  W.  16;  Thompson  v. 
Elmore,  13  Ky.  L.  Rep.  692,  18  S.  W. 
235.  Minn.  —  State  v.  District  Court, 
94  Minn.  370,  102  N.  W.  869.  N.  Y. 
Ely  v.  Lowenstein,  9  Abb.  Pr.  (N.  S.) 
42.  Contra,  Birmingham  v.  Squires,  139 
App.  Div.  129,  123  N.  Y.  Supp.  906. 

[a]  The  reason  is  that  the  main  re 
lief  is  the  recovery  of  the  considera 
tion  paid,  the  cancellation  of  the  con 
tract  being  merely  incidental  thereto 
Terry  v.  Rivergarden  Farms  Co.,  29  Cal 
App.  59,  154  Pac.  476. 

[b]  But  if  the  action  is  brought  to 
cancel  a  contract  of  purchase  and  to 
have  it  determined  that  the  defendant 
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the  cost  of  improvements  on  real  property,^*  actions  to  set  aside  judg- 
ments, even  though  a  levy  has  been  made,^^  or  actions  sounding  in  dam- 
ages for  breach  of  covenants  in  a  deed,^*'  even  when  brought  by  a  remote 
grantee."  Whether  an  action  for  specific  performance  of  agreements  to 
convey  land  is  included  within  this  statute  is  a  question  upon  which 
the  courts  disagree,  some  holding  the  action  is  included,^^  and  some 
holding  otherwise.s^  Other  applications  of  the  statute  will  be  found  in 
the  notes  below.^° 

(III.)  Actions  To  Enforce  Liens  on  Real  Property.  —  Actions  for  the  en- 
forcement of  liens  may  be  included  within  the  general  provisions  of  the 
statute  relating  to  land.^^  Some  of  the  statutes  in  specifying  the 
actions  which  must  be  brought  or  tried  where  the  subject  of  the  action 
is  situated,  specifically  mention  foreclosure  of  mortgages,^^  others  are 


has  no  right,  title  or  interest  in  or  to 
the  land,  the  action  is  local.  Eobinson 
V.  Williams,  12  Cal.  App.  515,  107  Pac. 
705,  distinguished  in  Terry  v.  Eiver- 
garden  Farms  Co.,  29  Cal.  App.  59,  154 
Pac.  476. 

84.  Anaheim  O.  F.  Hall  Assn.  r. 
Mitchell,  6  Cal.  App.  431,  92  Pac.  331. 

85.  State  r.  District  Court,  85  Minn. 
283,  88  N.    W.   755. 

86.  Fames  v.  Armstrong,  136  N.  C. 
392,  48  S.  E.  769  (covenant  of  seizure); 
Phillips  r.  Homes,  71  N.  C.  250  (coven- 
ant to  pav  for  improvements) ;  Estes 
V.  Ferguson  (Tex.  Civ.  App.),  203  S.  W, 
941. 

87.  Coleman  v.  Lyman,  42  Ind.  289; 
Coleman  f.  Lucksinger,  224  Mo.  1,  123 
S.  W.  441,  26  L.  K.  A.  (N.  S.)  934. 
See  Oliver  r.  Love,  59  Miss.  320.  But 
see,  Burt  &  Brabb  Lumb.  Co.  v.  Bailey, 
175  Fed.  131,  it  is  an  action  for  an 
interest   in  real   estate. 

88.  Cal.  —  Grocers'  Fruit  Growing 
Union  v.  Kern  etc.  Co.,  150  Cal.  466, 
89  Pac.  120.  Mo.  —  Ensworth  f.  Holly, 
33  Mo.  370.  N.  Y.  — Turner  v.  Walker, 
70  App.  Div.  306,  75  N.  Y.  Supp.  260. 

89.  Ga.  — Marshall  v.  Whatley,  136 
Ga.  805,  72  S.  E.  244,  36  L.  R.  A.  (N. 
S.)  552;  Lowe  v.  Mann,  74  Ga.  387. 
Ind.  —  Bethell  i:  Bethell,  92  Ind.  318, 
disapproving  Parker  r.  McAllister,  14 
Ind.  12.  kan.  —  Close  f.  Wheaton,  65 
Kan.  830,  70  Pac.  891.  Minn.  —  State 
ex  rel.  Johnston  Land  Co.  v.  District 
Court,  138  Minn;  336,  164  N.  W.  1014. 
Ore.  —  Johnston  v.  Wadsworth,  24  Ore. 
494,  34  Pac,  13.  Wash.  —  Morgan  v. 
Bell,  3  Wash.  554,  28  Pac.  925,  16  L.  R. 
A.  614. 

See  the  title,  "Specific  Perform- 
ance. ' ' 


[a]  Specific  performance  is  not 
wholly  local  and  is  not  within  the  stat- 
ute. State  ex  rel.  Johnston  Land  Co. 
r.  District  Court,  138  Minn.  336,  164 
N.  W.  1014. 

90.  See  infra,  this  note. 

[a]  An  action  to  rescind  a  contract 
for  the  removal  of  standing  timber  is 
local.  Seymour  v.  La  Furgey,  47  Wash. 
450,  92  Pac.  267. 

[b]  Actions  for  damages  for  breach 
of  contracts  relating  to  realty  are  not 
within  the  statute.  Hogg  v.  Mack,  53 
Hun  463,  6  N.  Y.  Supp.  301,  25  N.  Y. 
St.  374,  17  Civ.  Proc.  338,  contract  to 
convey  land. 

[c]  Actions  in  rem  are  not  neces- 
sarily local.  Kirkwood  v.  Handlan,  182 
Mo.  App.  626,  168  S.  W,  346,  action  to 
enforce   tax   lien. 

[d]  Attachment  suits  are  not  con- 
templated. Huxley  v.  Harrold,  62  Mo. 
516. 

[e]  An  action  for  rent  for  use  and 
occupation  of  realty  is  not  within  the 
statute,  although  title  is  set  up  in  the 
answer  and  incidentally  brought  into 
issue.  Sheppard  v.  Coeur  D  'Alene  Lum- 
ber Co.,  62  Wash.  12,  112  Pac.  932, 
Ann.  Cas.  1912C,  909,  note,  44  L.  R.  A. 
(N.   S.)    267. 

[f]  A  suit  to  enjoin  the  removal  of 
timber  does  not  affect  title.  State  ex 
rtl.  Cooper  v.  Goodrich,  238  Mo.  720, 
142  S.  W.  300. 

[g]  A  suit  to  enjoin  ticket  scalpers 
does  not  "affect  propertv."  Kirby  v. 
Union  Pac.  Ev.  Co.,  51  Colo.  509,  119 
Pac.  1042,  1052,  Ann.  Cas.  1913B,  461. 

91.  See  supra,  I,  E,  7,  e,  (I)  and 
(IP). 

92.  See   19   Standard  Proc.   921. 
[a]    A  proceeding  to  foreclose  an  at- 
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broader  and  specify  actions  for  the  foreclosure  of  "all  liens  and  mort- 
gages" on  real  property,»=^  or  all  proceedings  to  enforce  any  charge  or 
lien  on  lands.^*  Under  some  statutes  actions  to  enforce  liens  may  be 
brought  in  the  county  in  which  the  land  is  situated  or  in  the  county 
of  the  defendant's  residence j^^  qj.  j^  may  be  brought  in  the  county 
where  the  note  is  payable.^^ 

The  lien  to  be  enforced  myst  be  one  upon  real  property.^'  It  must  be 
in  existence  before  the  commencement  of  the  action.''^  And,  it  has  been 
held,  it  must  be  one  created  by  contract,^^  or  a  judgment  of  a  court,^ 
or  it  must  be  an  equitable  lien.^    The  statute  embraces  vendors^  and 


torney's  lien  on  realty  must  be  brought, 
as  is  a  mortgage  foreclosure  suit,  in 
the  county  where  the  land  lies.  Moss 
V.  Strickland,  138  Ga.  539,  75  S.  E. 
622. 

93.  Cal.  —  Security  L.  &  T.  Co.  v. 
Kauffman,  108  Cal.  214,  222,  41  Pae. 
467.  Colo.— Burton  v.  Graham,  36  Colo. 
199,  84  Pac.  978.  N.  C  — Fraley  v. 
March,  68  N.  C.  160.  P.  I. —  Molina 
V.  Be  la  Eiva,  7  Phil.  Isl.  302. 

[a]  An  action  on  a  bond  on  a  pur- 
chase money  bond  enforceable  only 
against  the  land  sbld,  by  agreement  of 
the  parties,  is  substantially  for  the 
foreclosure  of  a  mortgage.  Connor  V. 
Dillard,   129  K   C.  oO,  39   S.  E.  641. 

[b]  But  an  action  on  a  bond  given 
to  release  a  lien  is  not  local.  Nims  v. 
Merritt,  29  Misc.  58,  60  N.  Y.  Supp. 
549. 

[c]  An  action  on  municipal  bonds 
issued  in  aid  of  a  railroad  is  not  local, 
although  the  recovery  is  chargeable  on 
property  in  the  town  subject  to  taxa- 
tion. Becker  v.  Cherry  Creek,  70  Hun 
6,  24  N.  Y.  Supp.  19,  53  N.  Y.  St.  555. 

Suits  to  enforce  logger's  liens,  see 
19  Standard  Proc.  8. 

94.  Abramson  v.  Horner,  115  Md. 
232,   80  Atl.   907. 

[a]  A  "charge"  on  land,  within 
the  statute,  is  "a  lien,  incumbrance  or 
claim,  which  is  to  be  satisfied  out  of 
the  specific  thing  or  proceeds  thereof 
to  which  it  applies."  Abramson  v. 
Horner,  115  Md.  232,  80  Atl.  907,  912, 
quot.   Bouvier  L.  Dist. 

Effect  of  loss  of  lien  by  amendment, 
see  infra,  I,  J. 

95.  Holcomb  v.  Williams  (Tex.  Civ. 
App.),  194  S.  W.  631;  Connellee  v. 
Eastland  Co.  (Tex.  Civ.  App.),  31  S.  W. 
552. 

96.  Phelps  V.  Norman  (Tex.  Civ. 
App.),  55  S.  W.  978  (although  the  land 
is    situated    and    the    parties   reside    in 
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another  county) ;  Hawes  v.  Parrish,  16 
Tex.  Civ.  App.  497,  41  S.  W.  132.  See 
infra,  I,  E,  11. 

97.  Central  Ky.  Nat.  Gas  Co.  v. 
Stevens,  134  Ky.  306,  120  S.  W.  282, 
Tilford  V.  Dotson,  106  Ky.  755,  51  S. 
W.  583.  See  Molina  v.  De  la  Riva,  7 
Phil.  Isl.  302. 

[a]  A  lien  on  standing  trees  which 
are  sold  in  contemplation  of  their  im- 
mediate severance  is  not  included  as 
the  trees  are  personalty.  Tilford  v. 
Dotson,  106  Ky.   755,  51   S.  W.   583. 

[b]  An  action  to  enforce  a  lien  for 
royalties  on  minerals  (1)  after  separa- 
tion is  transitory,  as  the  minerals  are 
personalty.  Central  Ky.  Nat.  Gas  Co. 
V.  Steven's,  134  Ky.  306,  120  S.  W.  282. 
(!2)  But  if  the  conveyance  vests  title 
to  the  minerals  in  the  vendee  and  re- 
tains a  lien  for  unpaid  purchase  money 
before  severance,  an  action  to  enforce 
the  lien  is  local.  Kennedy  V.  Hicks, 
180    Ky.   562,    203    S.   W.   318. 

98.  Gem  City  Acetylene  Generator 
Co.  V.  Coblentz,  86  Ohio  St.  199,  99  N. 
E.  302,  Ann.  Cas.  1913D,  660;  Ogburn- 
Dalchau  Lumb.  Co.  v.  Taylor,  59  Tex. 
Civ.  App.  442,  126  S.  W.  48. 

99.  Hatton  v.  Eogers,  134  Ky.  840, 
121    S.    W.    698. 

1.  Hatton  V.  Rogers,  134  Ky.  840, 
121  S.  W.  698. 

2.  Joiner  v.  Perkins,  59  Tex.  300; 
Capps  f.  Edwards  (Tex.  Civ.  App.), 
180  S.  W.  137. 

3.  Cal.  —  Southern  Pacific  R.  E.  Co. 
V.  Pixley,  103  Cal.  118,  37  Pac.  194. 
Ind.  —  Mackey  v.  Craig,  144  Ind.  203, 
43  N.  E.  6.  Ky.  — New  South  Brew  & 
Ice  Co.  V.  Shuck,  20  Ky.  L.  Rep.  2005, 
50  S.  W.  681.  See  Tilford  v.  Dotson, 
106  Ky.  755,  51  S.  W.  583,  holding 
standing  trees  to  be  constructively 
severed  and  therefore  not  within  the 
statute.  Tex.  —  Joiner  v.  Perkins,  59 
Tex.  300;      Holcomb   v.  Williams   (Tex. 
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mechanics'*  liens,  but  does  not  include  attachment  liens.^  Nor  does 
the  statute  include  an  action  for  a  mere  personal  judgment  on  a  mort- 
gage note,®  an  action  in  aid  of  execution  to  set  aside  conveyances,''  or  an 
action  to  compel  an  assignment  of  the  mortgage.^ 

(IV.)  Actions  for  Injuries  to  Real  Property.  —  Some  codes  provide  that 
actions  for  injuries  to  real  property  must  be  brought,  or  tried  in  the 
county  in  which  the  subject  of  the  action  or  some  part  thereof  is 
situated.^ 

"Injury"  Defined  and  Applied.— The  word  "injury"  is  used  in  a  tech- 
nical sense  and  as  meaning  every  wrong  which  in  legal  contemplation 
is  an  injury  to  real  property.^"  It  embraces  not  only  injuries  commit- 
ted directly  and  forcibly,  for  which  trespass  was  the  appropriate  rem- 
edy under  the  former  practice,^^  but  such  also  as  nuisances,  the  ob- 
struction of  light  and  air,  diversion  of  watercourses  and  the  like  for 
which  trespass  on  the  ease  was  proper.^^     This  includes  also  wrongs 


Civ.  App.),  194  S.  W.  631;  Connellee 
r.  Eastland  Co.  (Tex.  Civ.  App.),  31 
S.   W.   552. 

[a]  Equitable  Vendor's  Lien. — 
Joiner  t".  Perkins,  59  Tex.  300;  Capps 
V.  Edwards  (Tex.  Civ.  App.),  180  S.  W. 
137. 

4.  Nims  V.  Merritt,  29  Misc.  58,  60 
N.  Y.  Supp.  549.  See  19  Standard 
Peoc.    638. 

Miaers'  liens,  see  19  Standard  Proc. 
811. 

5.  Hatton  v.  Eogers,  134  Ky.  840, 
121  S.  W.  698. 

6.  Connor  v.  Dillard,  129  N.  C.  50, 
39  S.  E.  641. 

7.  Beach  v.  Hodgdon,  66  Cal.  187, 
5  Pac.  77. 

8.  Yates  County  Nat.  Bank  v. 
Blake,  43  Hun  (N.  Y.)  162,  5  N.  Y.  St. 
486. 

9.  Ark.  —  Jacks  f.  Moore,  33  Ark. 
31.  Cal.  —  People  v.  Selby  Smelt,  etc. 
Co.,  163  Cal.  84,  124  Pac.  692,  1135,  Ann. 
Cas.  1913E,  1267;  Ophir  Silver  Min. 
Co.  V.  Superior  Court,  147  Cal.  467,  473, 
82  Pac.-  70.  Ky.  —  Gillen  t\  Illinois 
Cent.  E.  Co.,  137  Ky.  375,  125  S.  W. 
1047.  Mich.  —  Greeley  v.  Stilson,  27 
Mich.  153.  Minn.  —  Little  v.  Chicago 
St.  P.  M.  &  O.  E.  Co.,  65  Minn.  48,  67 
N.  W.  846,  60  Am.  St.  Eep.  421,  33  L. 
R.  A.  423.  S.  C.  —  Stuckey  v.  Alder- 
man &  Sons  Co.,  107  S.  C.  426,  93  S. 
E.  126.  Tex.  — Miller  v.  Rusk,  17  Tex. 
170,  actions  for  "damages"  to  land. 

[a]  The  common  law  is  followed, 
by  the  code.  Jacks  v.  Moore,  33 
Ark.   31. 

[b]  Some  Codes  Have  No  Such 
Provision.  —  Neb.  —  Omaha  &  R.  V.  E. 


Co.  V.  Brown,  29  Neb.  492,  46  N.  W.  39. 
Ohio.— Fostoria  v.  Fox,  60  Ohio  St.  340, 
54  N.  E.  370.  In  such  ease  the  action 
is  transitory.  See  infra,  I,  E,  9,  g. 
But  see  Cragin  v.  Lovell,  88  N.  Y.  258; 
Freeman  v.  Thomson,  50  Hun  340,  3 
X.   Y.   Supp.   93. 

10.  Cox  V.  Railway  Co.,  55  Ark.  454, 
18  S.  W.  630. 

[a]  The  "damages"  to  land,  within 
the  meaning  of  the  Texas  statute,  has 
reference  to  an  injury  to  the  posses- 
sion, or  the  freehold  or  estate;  and  not 
damages  for  the  breach  of  the  con- 
tract to  make  title.  Miller  v.  Rusk, 
17  Tex.  170. 

11.  Ark.  —  Cox  V.  Railwav  Co.,  55 
Ark.  454,  18  S.  W.  630;  Jackes  V. 
Moore,  33  Ark.  31.  Ind.  —  Kinser  v, 
Dewitt,  7  Ind.  App.  597,  34  N.  E.  1014. 
Mich.  —  Greeley  v.  Stilson,  27  Mich. 
153.  S.  O.  —  Pierce  V.  Marion  County 
Lumb.  Co.,  103  S.  C.  261,  88  S.  E.  135. 

See  the  title,   "Trespass" 

[a]  If  the  allegations  would  sustain 
the  old  action  of  trespass  quare  clausum 
fregit,  the  action  must  be  tried  where 
the  land  lies.  Pierce  t\  Marion  County 
Lumb.  Co.,  103  S.  C.  261,  88  S.  E.  135. 

12.  Ark.  —  Cox  v.  Railway  Co.,  55 
Ark.  454,  18  S.  W.  630.  Cal.  — McCHat- 
chy  V.  Laguna  Lands  Ltd.,  32  Cal.  App. 
718,  164  Pac.  41.  Neb.  — Dhooghe  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  91  Neb.  613, 
136  N.  W.  1075. 

See  supra,  I,  E,  7,  b. 

[a]  Whether  an  action  is  trespass 
or  trespass  on  the  case  is  immaterial 
in  this  connection.  Las  Animas  &  S.  J. 
Land  Co.  v.  Fatjo,  9  Cal.  App.  318,  99 
Pac.  393. 
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caused  by  mere  nonfeasance,  such  as  permissive  waste,"  and  wrongs  to 
real  property  caused  by  negligence.^*  The  code  section  applies  also  to 
cases  where  the  injury  is  threatened  and  an  action  for  an  injunction 
is  brought.^^  But  it  does  not  include  an  action  of  assumpsit  brought  on 
the  contract  implied  from  the  injury/"  actions  for  damages  for  breach 
of  contract  to  convey  land,^^  or  actions  ex  contractu  for  compensation 
for  land  taken  by  a  public  corporation.^* 

Injuries  caused  1)7  quasi-municipal  corporations  are  within  the  statute.^^ 
Real  Estate. —By  the  very  terms  of  the  statute,  the  property  injured 
must  be  "real  estate. "^^  If  then  the  plaintiff  sues  for  the  injury  to  real 
property,  his  action  is  local.^^     But  if  he  sues  for  the  value"  of  the 


13.  Cox  T.  Railway  Co.,  55  Ark.  454, 
18  S.  W.  630;  Greeley  v.  Stilson,  27 
Mich.  153. 

14.  Cal.  —  Las  Animas  &  S,  J.  Land 
Co.  f.  Fat  jo,  9  Cal.  App.  318,  99  Pac. 
393.  Ind.  —  Dubreuil  v.  Pennsylvania 
E.  Co.,  130  Ind.  137,  29  N.  E.  909;  In- 
diana B.  &  W,  R.  Co.  V.  Poster,  107 
Ind.  430,  8  N.  E.  264.  Ky.  —  Gillon  v. 
Illinois  Cent.  R.  Co.,  137  Ky.  375,  125 
S.  W.  1047.  N.  C  — Perry  v.  Seaboard 
Air  Line  Ry.  Co.,  153  N.  C.  117,  68  S. 
E.  1060. 

[a]  Action  for  Injury  to  Eealty 
Caused  by  Fire  Escaping  From  Loco- 
motives. —  Dubreuil  v.  Pennsylvania  R. 
Co.,  130  Ind.  137,  29  N.  E.  909;  Indiana 
B.  &  W.  R.  Co.  V.  Foster,  107  Ind.  430, 
8  N.  E.  264. 

15.  Ark.  —  Cox  v.  Railway  Co.,  55 
Ark.  454,  18  S.  W.  630.  Cal.  — Last 
Chance  Water  Ditcli  Co.  v.  Emigrant 
Ditch  Co.,  129  Cal.  277,  61  Pac.  960; 
Drinkhouse  V.  Spring  Valley  Water- 
Works,  80  Cal.  308,  22  Pac.  252;  Mc- 
Clatchy  v.  Laguna  Lands  Ltd.,  32  Cal. 
App.  718,  164  >ac.  41;  Yolo  Co.  Cons. 
Water  Co.  v.  Adamson,  22  Cal.  App. 
493,  135  Pac.  48.  N.  Y.  — Leland  T. 
Hathorn,  42  N.  Y.  547,  9  Abb.  Prac. 
(N.  S.)   97. 

See  also  the  title  "Trespass." 
[a]  An  dction  to  enjoin  the  erec- 
tion of  a  dam  in  one  county  which 
would  injure  realty  in  another  county 
should  be  tried  in  the  latter.  Drink- 
house  V.  Spring  Valley  Waterworks,  80 
Cal.  308,  22  Pac.  252. 

16.  Asher  v.  Cornett  (Ky.),  113  S. 
W.  131;  Bradley-Watkins  Co.  v.  Circuit 
Judge,  144  Mich.  142,  107  N.  W.  875. 

17.  Miller  v.  Rusk,  17  Tex.  170;  Lu- 
cas V.  Patton,  49  Tex.  Civ.  App.  62,  107 
S.   W.    1143. 

18.  Gallup    V.    Sacramento    &    S.    J I 
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Drainage  Dist.,  171   Cal.  71,  151   Pac. 

1142. 

19.  North  Sterling  Irr.  Dist.  v.  Dick- 
man  (Colo.),  178  Pac,  659,  irrigation 
district. 

20.  See  the  statutes. 

[a]  "Beal  estate,"  within  the  stat- 
ute must  be  the  real  estate  of  the 
plaintiff,  an  interest  or  property  dis- 
tinct from  that  of  the  public  at  largo, 
and  which  may  be  acquired  by  pur- 
chase, grant  or  prescription,  and  con- 
veyed or  disposed  of  as  property.  Bar- 
nard V.  Hinkley,  10  Mich.  458. 

[b]  An  action  on  the  case  for  ob- 
structing a  narigable  stream  is  not  an 
action  for  injury  to  "real  estate." 
Barnard  v.  Hinkley,  10  Mich.  458. 

21.  Emerson  v.  Turner,  95  Ark.  597, 
130  S.  W.  538;  Wilson  r.  Pecos  &  N.  T. 
R.  Co.,  23  Tex.  Civ.  App.  706,  58  S.  W. 
183. 

[a]  An  action  for  cutting  timber, 
is  an  action  for  injury  to  real  estate. 
Pierce  v.  Marion  County  Lumb.  Co., 
103  S.  C.  261,  88  S.  E.  135. 

[b]  An  action  for  damages  to  turf, 
the  roots  of  grass  and  fenceposts  set 
in  the  land  are  embraced.  Wilson  v. 
Pecos  A  N.  T.  R.  Co.,  23  Tex.  Civ.  App. 
706,  58  S.  W.  183. 

[c]  Wrongful  removal  of  fixtures  is 
an  injury  to  real  estate.  Stuckey  v. 
Alderman  &  Sons  Co.,  107  S.  C.  426,  93 
S.  E.  126. 

Removal  of  ore,  see  19  Standard 
Proc.  805. 

22.  U.  S.  — Stone  v.  United  States, 
167  U.  S.  178,  17  Sup.  Ct.  778,  42  L. 
ed.  127.  Ark.  —  Emerson  v.  Turner,  95 
Ark.  597,  130  S.  W.  538,  distinguishing 
Jacks  V.  Moore,  33  Ark.  31.  -Mich. 
Greeley  v.  Stilson,  27  Mich.  153. 

[a]  Reason.  —  The  timber  is  not  the 
subject  of  conversion  until  it  has  be- 
come personalty   by  a   severance   from 
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property  severed,  or  if  he  sues  for  injury  to  the  property  severed,"  the 
action  is  transitory,  as  the  property  injured  is  personalty. 

Where  the  Land  Is  Without  the  State.—  The  statute  does  not  embrace  an 
action  for  injury  to  land  situated  without  the  state.^*  Wliere  the  act 
done  and  the  injury  occur  in  different  states,  it  has  been  held  the  com- 
mon law  rule  applies  and  the  action  may  be  brought  in  either.^^  If 
brought  where  the  act  was  done,  it  must  be  brought,  it  has  been  held, 
in  the  county  of  defendant's  residence.^" 

(V.)  Actions  for  Recovery  of  Personal  Property.  —  Under  some  statutes, 
actions  for  the  recovery  of  personal  property,"  or  for  the  recovery  of 
personal  property  distrained  for  any  cause, ^^  or  for  the  determination 
of  questions  involving  the  right  to  the  possession  or  title  to  any  specific 
article  of  personal  property  *^  must  be  brought  where  the  subject  of  the 


the  realty.    Greeley  v.  Stilson,  27  Mich. 
153. 

[b]  But  where  the  trespass  is  the 
principal  thing  and  the  conversion  is 
incidental  only,  the  entire  action  is 
local.  EUenwood  v.  Marietta  Chair  Co., 
158  U.  S.  105,  15  Sup.  Ct.  771,  39  L.  ed. 
913. 

23.  Allen  v.  Allen,  47  Utah  145,  151 
Pac.  982. 

24.  Little  V.  Chicago  St.  P.  M.  &  O. 
Ey.  Co.,  65  Minn.  48,  67  N.  W.  846,  60 
Am.  St.  Rep.  421,  33  L.  R.  A.  423. 

The  New  York  statute  expressly  re- 
quires such  actions  to  be  tried  where 
some  one  of  the  parties  reside.  See 
infra,  I,  E,  9,  g. 

25.  Smith  V.  Southern  Ry.  Co.,  136 
Ky.  162,  171,  123  S.  W.  678,  26  L.  R. 
A.  (ISr.  S.)  927,  the  common  law  rule 
applies.  See  Armendiaz  v.  Stillman,  54 
Tei.  623,  holding  that  the  common  law 
rules  do  not  determine  venue  in  Texas, 
but  the  rule  obtains  independently  of 
such  rules. 

26.  Armendiaz  v.  Stillman,  54  Tex. 
6^3.  See  also  Little  v.  Chicago  St.  P. 
M.  &  O.  Ry.  Co.,  65  Minn.  48,  67  N.  W. 
846,  60  Am.  St.  Rep.  421,  33  L.  R.  A. 
423. 

27.  la.  —  Bummelhart  v.  Boone,  147 
Iowa  390,  126  N.  W.  338.  Me.  — Cen- 
tral Maine  Power  Co.  v.  Maine  Central 
R.  Co.,  113  Me.  103,  93  Atl.  41,  "actions 
of  replevin."  Minn.  —  Hinds  v.  Back- 
ns,  45  Minn.  170,  47  N.  W.  655.  Mo. 
Allen  V.  St.  Louis,  L  M.  &  S.  Ry.  Co., 

38    Mo.    App.    294.     N.    C Brown    v. 

Cogdell,  136  N.  C.  32,  48  S.  E.  515. 

[a]  An  action  of  replevin  against 
a,  sherlif  may  be  brought  under  this 
statute.  Hinds  v.  Backus,  45  Minn.  170, 
47  N.  W.  655. 


S6 


28.  Ore.  —  Byers  v.  Ferguson,  41 
Ore.  77,  65  Pac.  1067,  68  Pac.  5-,  Moor- 
house  V.  Donaca,  14  Ore.  430,  13  Pac. 
112;  Kirk  v.  Matlock,  12  Ore.  319,  7 
Pac.  322.  S.  C.  —  All  v.  Williams,  87 
S.  C.  101,  68  S.  E.  1041,  Auu.  Gas. 
1912B,  837.  Wis.  — Young  v.  Lego,  38 
Wis.  206. 

[a]  Claim  and  Delivery.  —  All  v. 
Williams,  87  S.  C.  101,  68  S.  E.  1041, 
Ann.  Cas.  1912B,  837. 

[b]  Replevin  is  transitory  if  the 
property  was  not  distrained  for  any 
cause.    Young  v.  Lego,  38  Wis.  206. 

[c]  "While  the  word  'distrain' 
originally  meant  the  taking  of  the 
property  of  another  as  security  for  the 
performance  of  some  obligation  (3  Bl. 
Com,  231)  the  term  'distrained,'  as 
used  in  the  section  of  the  statute 
quoted,  undoubtedly  signifies  the  hold- 
ing of  the  personal  property  of  another 
for  any  purpose  whatever."  Byers  v. 
Ferguson,  41  Ore,  77,  80,  65  Pac.  1067, 
68  Pac.  5.  The  statute  refers  to 
the  proceeding  of  distress  as  it  existed 
at  common  law  by  which  a  party  might 
take  and  hold  the  personal  property  of 
another  as  a  pledge  or  security  for  the 
payment  of  debt,  the  discharge  of  some 
duty  or  reparation  for  an  injury  done, 
with  the  right,  in  certain  cases,  to  sell 
it  to  obtain  satisfaction.  Boyd  v.  How- 
den,  3  Daly  (N.  Y.)  455.  As  to  dis- 
tress for  rent,  see  18  Standard  Proc. 
521. 

In  New  York,  the  action  must  be 
brought  where  the  cause  of  action 
arose.    See  infra,  I,  E,  8,  a. 

29.  State  ex  rel.  Meeker  v.  Superior 
Court,  13  Wash.  607,  43  Pac.  887,  46 
Pac.  342. 

[a]     Choses   in   action   are    not   em- 
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action  or  some  part  thereof  is  situated.  Some  statutes  provide  that 
suits  commenced  by  attachment  shall  be  brought  in  the  county  where 
property  of  the  defendant  may  be  found.^"  In  the  absence  of  such 
provision,  the  action  falls  within  the  section  requiring  actions  to  be 
brought  in  the  county  of  the  residence  of  the  parties,^!  and  some  stat- 
utes give  the  plaintiff  an  election  between  the  county  where  the  taking 
occurred  or  the  plaintiff  resides.^^ 

8.  Actions  Triable  Where  the  Cause  of  Action  Arose.  —  a.  In  Gen- 
eral —  Some  statutes  requiring  actions  to  be  brought  where  the  cause 
of  action  or  a  part  thereof  arose  are  very  broad.^^  As  a  rule  the  statutes 
specifically  enumerate  the  actions  required  to  be  brought  in  that 
county,^*  and  generally  include  actions  for  the  recovery  of  a  fine,  pen- 
alty or  forfeiture  imposed  by  statute,'^  actions  against  public  officers 


braced  by  the  statute.  State  ex  rel. 
Meeker  v.  Superior  Court,  13  Wash.  607, 
43  Pac.  887,  46  Pac.  342. 

[b]  An  action  to  foreclose  a  pledge 
of  promissory  notes  and  stock  is  not 
within  the  rule,  as  they  are  choses  in 
action.  State  ex  rel.  Meeker  v.  Super- 
ior Court,  13  Wash.  607,  43  Pac.  887,  46 
Pac.  342. 

30.  See  the  statutes  and  Greacen  v. 
Buckley  &  Douglas  Lumb.  Co.,  167 
Mich,  569,  133  N.  W.  538;  State  Bank 
V.  Maxson,  123  Mich.  250,  82  N.  W.  31, 
81  Am.  St.  Eep.  196;  Huxley  V.  Har- 
rold,  62  Mo.  516;  Monarcli  Rubber  Co. 
f.  Hutchison,  82  Mo.  App.  603;  Allen  v. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.,  38  Mo. 
App.  294. 

[a]  Whether  the  property  attached 
is  real  or  personal  is  immaterial.  Hux- 
ley V.  Harrold,  62  Mo.  516. 

[b]  The  court  is  without  jurisdic- 
tion to  issue  a  writ  of  attachment  to 
another  county,  if  no  property  of  the 
defendant  is  attached  in  the  county 
where  the  court  sits  and  if  the  defend- 
ant does  not  reside  there.  Monarch 
Rubber  Co.  V.  Hutchison,  82  Mo.  App. 
603. 

Effect  of'  abatement  of  attachment 
see   infra,  I,  J. 

31.  See  infra,  1,  E,  9,  g. 

32.  State  v.  District  Court,  92  Minn. 
205,  99  N.  W.  806;  Hinds  v.  Backus,  45 
Minn.  170,  47  N.  W.  655. 

33.  See  the  statutes. 

In  Florida,  see  supra,  I,  E,  1. 

[a]  In  Virginia,  any  action  at  law 
or  suit  in  equity  with  certain  excep- 
tions may  be  brought  where  the  de- 
fendant resides  or  where  the  cause  of 
action  arose,  although  none  of  the  de- 
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f  endants  reside  there.  Harrison  v.  Wiss- 
ler,  98  Va.  597,  36  S.  E.  982. 

[b]  West  Virginia  has  a  statute 
like  that  of  Virginia.  Another  statute 
prohibits  the  issuance  of  process  in 
such  case  to  any  officer  of  any  county 
other  than  that  iu  which  the  suit  is 
brought.  Taken  together,  these  stat- 
utes provide  in  effect  that  the  defend- 
ant may  be  sued  in  a  county  in  which 
the  cause  of  action  arose,  provided  he 
can  be  found  there  and  served  with 
process.   Vinal  v.  Core,  18  VV.  Va.  1,  21. 

34.  See  the  statutes. 

Malicious  prosecution,  see  20  Stand- 
ard Pkoc.  81,  note  27. 

35.  Cal.  —  Ah  Fong  v.  Sternes,  79 
Cal.  30,  21  Pac.  381.  111.  — Crabb  v. 
Young,  146  111.  App.  48.  Ohio. —  Penn- 
sylvania Co.  V.  O'Connell,  84  Ohio  St. 
218,  95  N.  E.  773,  Ann.  Cas."  1912C,  540; 
Baltimore  &  O.  R.  Co.  v.  Hollenberger,  76 
Ohio  St.  177,  81  N.  E.  184.  Okla.— Chi- 
cago, R.  I.  &  P.  Rv  Co.  f.  Terr.,  25  Okla. 
238,  105  Pac.  677.  S.  0.  —  Jenkins  v. 
Atlantic  Coast  Line  R.  Co.,  84  S.  C. 
343,  66  S.  E.  409. 

See  21   Standard  Proc.  267. 

[a]  An  action  on  a  forfeited  recog- 
nizance is  within  the  statute.  Smith  v. 
Collins,  42  Kan.  259,  21  Pac.  1058.  See 
also  Crisman  v.  People,  8  111.  351. 

[b]  Where  the  penalty  follows  as 
an  incident  to  the  recovery  of  the  prin- 
cipal relief,  as  where  on  recovery  of  a 
specific  amount,  a  certain  percentage  is 
added  for  penalty,  the  action  is  not 
within  the  statute.  Brown  v.  Campbell 
Co.,  44  Kan.  237,  24  Pac.  492,  21  Am.  St. 
Rep.  274. 

[c]  An  action  by  a  creditor  of  a 
corporation   against   its   ofl&cers   to   re- 
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for  acts  done  in  virtue  of  their  offices,'*  and  actions  upon  the  offici?! 
bonds  or  undertakings  of  public  officers.^''  Some  codes  include  also 
actions  to  recover  a  chattel  distrained,  or  damages  for  distraining  a 
chattel,^^  and  actions  against  corporations.^' 

Tort  Actions.  —  In  addition  to  these,  certain  actions  may,  under  the 
various  statutes,  be  brought  in  the  county  where  the  tort  was  com- 
mitted or  the  injury  was  done,  or  in  the  county  where  the  defendant 
resides.*"  Such  actions  include  the  following:  all  personal  actions,  ex- 
cept actions  upon  contract,*^  actions  for  torts,*^  actions  the  foundation 
of  which  is  some  crime  or  offense,*^  or  trespass,  **  and  actions  for  injury 


cover  his  debt  from  them  on  the  ground 
they  have  been  guilty  of  fraud  is  not 
an  action  for  a  penalty  within  the  stat- 
ute. Flowers  v.  Bartlett,  66  Minn.  213, 
68  N.  W.  976. 

36.  See  infra,  this  section. 

37.  Fav  r.  Edmiston,  28  Kan.  105; 
State  V.  Hill,  38  Neb.  698,  57  N.  W.  548. 

38.  N.  Y.  — Code  Civ.  Proc,  §983 
sub  3.  See  Boyd  v.  Howden,  3  Daly  (N. 
Y.)  455. 

In  some  states  the  action  must  be 
brought  where  the  subject  of  action  is 
situated.    See  supra,  I,  E,  7,  e,  (V). 

39.  See  5  Standaed  Peoc.  585,  and 
590. 

Actions  against  passenger  carriers, 
see  21  Standard  Proc.   154. 

Actions  against  insurance  companies, 
see  14  Standard  Proc.  9. 

Actions  against  cities  and  counties, 
see  the  title,  "Municipal  Corpora- 
tions." 

40.  Forbes  t:  Eogers,  143  Ala.  20S, 
38  So.  843;  Eains  f.  Diamond  Match 
Co.,  171  Cal.  326,  153  Pac.  239. 

Actions  against  passenger  carriers 
for  personal  injuries,  see  21  Standard 
Proc.  130. 

[a]  Torts  committed  without  the 
state  are  not  within  the  statute.  Atlan- 
tic Coast  Line  E.  Co.  v.  Stephens,  11 
Ga.  App.  520,  75  S.  E.  841. 

41.  Ala.  —  Southern  E.  Co.  v.  Har- 
rington, 166  Ala.  630,  52  So.  57,  139 
Am.  St.  Eep.  59;  Forbes  v.  Eogers,  143 
Ala.  208,  38  So.  843;  Montgomery  Iron 
Wks.  V.  Eufaula  Oil  &  Fert.  Co.,  110 
Ala.  395,  20   So.   300. 

[a]  By  "personal  actions"  is  in- 
tended all  other  than  actions  for  the 
recovery  of  land,  or  the  possession 
thereof  or  for  a  trespass  thereto  if  not 
founded  on  contract.  Montgomerv  Iron 
Wks.  r.  Eufaula  Oil  etc.  Co.,  110  Ala. 
395,  20  So.  300. 

[b]  DetiBue.  —  Montgomery  .  Iron 


Wks.  V.  Eufaula  Oil  etc.  Co.,  110  Ala. 
395,   20   So.   300. 

[c]  Action  for  Damages  for  Deceit. 
Hoge  V.  Herzberg,  141  Ala.  439,  37  So. 
591. 

[d]  Trover.  —  Karthaus  v.  Nash- 
ville, C.  &  St.  L.  E.  Co.,  140  Ala.  433,  37 
So  268. 

[e]  An  action  for  breach  of  con- 
tract in  failing  to  deliver  a  telegram 
is  not  one  for  personal  injuries,  for  the 
reason  that  the  plaintiff  must  first  es- 
tablish his  right  to  nominal  damages, 
and  then  damages  for  mental  pain  and 
anguish  are  "  superaddea. "  Western 
Union  Tel.  Co.  v.  Morrison,  15  Ala.  App. 
532,  74  So.  88. 

[f]  That  the  injury  should  have 
wholly  occurred  within  the  county  in 
which  suit  is  brought  is  not  required. 
Southern  E.  Co.  t:  Harrington,  166  Ala. 
630,  52  So.  57,  139  Am.  St.  Eep.  59. 

42.  Newell  v.  Giggey,  13  Colo.  16,  21 
Pac.  904;  Oels  v.  Helena  &  L.  S.  &  E. 
Co.,  10  Mont.  524,  26  Pac.  lOOO. 

43.  Campbell  v.  Trimble,  75  Tex.  270, 
12  S.  W.  863;  Cahn  Bros.  &  Co.  v.  Bon- 
nett,  62  Tex.  674;  Hubbard  v.  Lord,  59 
Tex.   384. 

As  applied  to  malicious  prosecution, 
see  19  Standard  Proc.  81,  note  27. 

[a]  The  words  "crime"  and  "of- 
fense" are  synonymous.  lilies  v. 
Knight,  3  Tex.  312. 

44.  Wettermark  v.  Campbell,  93 
Tex.  51?,  523,  o6  S.  W.  331;  Eicker 
r.  Shoemaker,  81  Tex.  22,  16  S.  W.  645; 
Eotan  r.  Maedgen,  24  Tex.  Civ.  App. 
558,  59  S.  W.  585. 

[a]  The  word  "trespass,"  in  this 
statute,  (1)  embraces  only  actions  for 
such  injuries  as  result  from  wrongful 
acts,  willfully  or  negligently  commit- 
ted and  not  those  which  result  from  a 
mere  omission  of  duty.  Eicker  f.  Shoe- 
maker, 81  Tex.  22,  16  S.  W.  645  (qtuil- 
ifying  Hill  v.  Kimball,  76  Tex.  210,  13 
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to  person,"  or  property ,«  or  for  injury  to  character,"  or  for  death  from 
wrongful  act,"  or  for  negligence,"  or  for  fraud.^" 


S.  W.  59,  7  L.  E.  A.  618);  Connor  v, 
Saunders,  81  Tex.  633,  17  S.  W.  236; 
Stewart  v.  Nichols,  36  Tex.  Civ.  App. 
354,  82  S.  W.  339;  Rotan  V.  Maedgen, 
24  Tex.  Civ.  App.  558,  59  S.  W.  585.  (2) 
Where  a  party  negligently  injures  an- 
other, it  is  trespass,  but,  where  he  neg- 
ligently leaves  undone  that  which  he 
should  have  done,  it  is  not  a  trespass. 
Winslow  V.  Gentry  (Tex.  Civ.  App.), 
154  S.  W.  260. 

[b]  A  trespass  by  wrongful  attach- 
ment is  (1)  within  the  statute.  Focke 
V.  Blum,  82  Tex.  436,  17  S.  W.  770; 
Hilliard  Bros.  -;;.  Wilson,  65  Tex.  286. 
(2)  The  plaintiffs  in  attachment  who 
instigated  the  acts  of  the  sheriff  are 
suable  with  the  sheriff  in  the  county 
where  the  acts  were  committed,  al- 
though they  reside  in  another  county. 
Hilliard  Bros.   v.  Wilson,  65   Tex.   286. 

[c]  An  action  for  wrongful  death 
caused  by  a  negligent  act  is  not  an  ac- 
tion founded  upon  "trespass."  Austin 
V.  Cameron,  83  Tex.  351,  18  S.  W.  437. 

[d]  But  an  action  for  damages  for 
keeping  diseased  domestic  animals 
where  other  animals  may  be  exposed 
thereto  is  within  the  statute.  Baldwin 
V.  Richardson,  39  Tex.  Civ.  App.  348, 
87  S.  W.  353. 

[e]  Trespass  Includes  Conversion. 
Ward  V.  Odem  (Tex.  Civ.  App.),  153  S. 
W.  634. 

Action  against  passenger  carriers,  see 
21  Standard  Proc.   126,  note  81. 

45.  Ala.  — Western  Union  Tel.  Co. 
V.  Morrison,  15  Ala.  App.  532,  74  So.  88, 
actions  against  corporations  "for  per- 
sonal injuries. ' '  Cal.  —  Graham  v. 
Mixon,  177  Cal.  88,  169  Pac.  1003,  L. 
R.  A.  1918F,  1023;  Rains  v.  Diamond 
Match  Co.,  171  Cal.  326,  153  Pac.  239; 
Gridley  v.  Fellows,  166  Cal.  765,  138 
Pac.  355.  Kan.  —  Sparks  v.  Fitzgerald, 
86  Kan.  628,  122  Pac.  98,  this  proviso 
applies  only  to  actions  against  railroad 
companies.  Ky.  —  Wood  v.  Downing 's 
Admr.,  110  Ky.  656,  62  S.  W.  487; 
Bright  V.  Hammond,  105  Ky.  761,  49 
S.  W  773;  Louisville  Press  Co.  v.  Ten- 
nelly,  105  Ky.  365,  49  S.  W.  15. 

See  infra,  I,  E,  9,  g. 

[a]  "Injuries  to  the  person"  in- 
clude not  only  direct  physical  hurts  to 
the  body  of  a  person,  but  mental  dis- 
tress, annoyance,  inconvenience,  humil- 
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iation  and  such  other  manifestations 
of  disturbed  or  perturbed  feelings  as 
ordinary  persons  are  supposed  to  be 
subject  to  also.  Western  Union  Tel.  Co. 
i;.  Morrison,  15  Ala.  App.  532,  74  So. 
88,  quoting  Hatcher  v.  Southern  E,  Co., 
191  Ala.  634,  68  So.  55. 

[b]  A  libel  is  not  an  ' '  injury  to  per- 
son" within  the  California  statute. 
Graham  v.  Mixon,  177  Cal.  88,  169  Pac. 
1003,  L.  R.  A.  1918F,  1023.  Compare  18 
Standard  Proc.  892. 

[c]  Injuries  resulting  from  a  breach 
of  contract,  such  as  actions  for  mal- 
practice of  a  physician  are  not  em- 
braced in  the  statute  relating  to  venue 
of  "every  other  action  for  injury  to 
the  person."  Wood  v.  Downing '3 
Admr.,  110  Ky.  656,  62  S.  W.  487. 

[dj  Actions  against  nonresident  de- 
fendants are  (1)  not  embraced  within 
this  statute.  They  may  be  sued  in  any 
county  the  plaintiff  may  designate. 
Rains  v.  Diamond  Match  Co.,  171  Cal. 
326,  153  Pac.  239.  (2)  A  nonresident 
of  the  state  may  be  sued  in  the  county 
where  the  tort  is  committed,  under  a 
statute  providing  that  an  action  for 
injury  to  the  person  "against  a  de- 
fendant residing  in  this  state"  must 
be  brought  in  the  county  of  the  de- 
fendant's residence  or  where  the  in- 
jury is  done.  Bright  v.  Hammond,  105 
Ky.  761,  49  S.  W.  773. 

46.  Graham  v.  Mixon,  177  Cal.  88, 
169  Pac.  1003,  L.  R.  A.  1918F,  1023. 

47.  Bright  v.  Hammond,  105  Ky.  761, 
49  S.  W.  773.  But  see  Graham  v.  Mix- 
on,  177  Cal.  88,  169  Pac.  1003,  L.  R.  A. 
191 8F,  1023.  Compare  18  Standard 
Proc.  892. 

48.  See  6  Standard  Proc.  377. 

49.  See  Graham  t;.  Mixon,  177  Cal. 
88,  169  Pac.  1003,  L.  R.  A.  1918F,  1023. 

50.  Day  v.  Steverson  (Tex.  Civ. 
App.),  145  S.  W.  1062;  Western  Cot- 
tage Piano  &  Organ  Co.  v.  Griffin,  41 
Tex.  Civ.  App.  76,  90  S.  W.  884;  Trin- 
ity Valley  Trust  Co.  v.  Stockwell  (Tex. 
Civ.  App.),  81  S.  W.  793;  Howe  Grain 
&  M.  Co.  V.  Gait,  32  Tex.  Civ.  App.  193, 
73  S.   W.  828. 

[a]  Fraud  Must  Be  the  Gist  of  the 
Action.  —  Sheffield  v.  Rousey  (Tex. 
Civ.  App.),  153  S.   W.  653. 

[b]  Between  actual,  positive  fraud, 
and  constructive  fraud,  no  distinction 
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Local  actions  may  be  tried  where  the  cause  of  action  arose  in  some 
states.^^ 

b.  Actions  Against  Public  Officers,  etc.^^  An  action  against  a  public 
officer,  or  person  especially  appointed  to  execute  his  duties  for  an  act 
done  by  him  in  virtue  of  his  office,^^  or  against  a  person  who,  by  his 
command  or  in  his  aid,  does  anything  touching  the  duties  of  such  of- 
ficer,^^  is  required  to  be  brought  in  the  county  where  the  cause  of  action 
or  some  part  thereof  arose.    The  defendant  must  be  a  public  officer," 


is  made  in  the  statute.   Evans  v.  Mills, 
16  Tex.  196. 

[e]  A  suit  to  set  aside  a  fraudulent 
transaction  may  be  brought  where  the 
fraud  was  committed.  Freeman  v. 
Kuechler,  45  Tex.  592,  But  see  10 
Standard  Proc.  150. 

[d]  An  action  to  rescind  a  contract 
of  sale  because  of  fraud  is  triable 
where  the  fraud  was  committed.  Cal- 
lowav  V.  Booe  (Tex.  Civ.  App.),  195  S. 
W.  1174. 

[e]  A  refusal  to  comply  viath  con- 
tract is  not  a  fraud  within  the  statute. 
McLaughlin  v.  Shannon,  3  Tex.  Civ. 
App.  136,  22  S.  W.  117. 

51.  Deacon  v.  Shreve,  23  N.  J.  L. 
204,  the  action  must  be  tried  where  the 
land  in  controversy  lies  or  the  cause 
of  action  arose. 

52.  Actions  on  official  bonds,  see 
supra,  1,  A,  3. 

53.  Cal.  —  Bonestell,  Richardson  & 
Co.  V.  Curry,  153  Cal,  418,  95  Pac,  887; 
Thompson  v.  Wood,  115  Cal.  301,  47 
Pac.  50.  Ind.  —  Freeman  v.  Robinson, 
7  Ind.  321.  la.  —  College  of  Physicians 
&  Surgeons  v.  Guilbert,  lOO  Iowa  213, 
69  N.  W.  453.  Ky.  —  Layne  v.  Sharp, 
32  Ky.  L.  Rep.  33,  105  S.  W.  373.  Mich. 
Davis  f.  Frankenlust,  118  Mich.  494, 
76  N.  W.  1045;  Graham  v.  Smith,  62 
Mich.  147,  28  N,  W.  769;  Morse  v.  Dun- 
ham, 48  Mich.  590,  12  N,  W.  865.  Mont. 
State  ex  rel.  Stephens  v.  District  Court, 
43  Mont.  571,  118  Pac.  268,  Ann.  Cas. 
1912C,  343.  Neb.  — Kvd  v.  Exchange 
Bank,  56  Neb.  557,  76  N.  W.  1058;  Ven- 
num  V.  Huston,  38  Neb.  293,  56  N.  W, 
970.  N.  y.  — Porter  v.  Pillsbury,  11 
How.  Pr.  240;  People  v.  Hayes,  7  How. 
Pr.  248.  Ohio. —  State  v.  Newton,  26 
Ohio  St.  200.  S.  C  — Fishburne  v. 
Minott,  72  S.  C.  572,  52  S,  E.  646. 

See  20  Standard  Proc.  748. 

[a]  Statute  Is  Imperative.  —  Fish- 
burne v.  Minott,  72  S.  C.  572,  52  S.  E. 
646. 

The  statute  of  21  James  I,  Ch.  12  is 


not  part  of  our  common  law,  see  supra, 
I,  C. 

[b]  After  the  expiration  of  his  term 
of  office,  as  well  as  while  in  office,  the 
statute  applies.  People  v.  Tweed,  13 
Abb.  Pr.  N.  S.  (N.  Y.)  419,  But  com- 
pare Anonymous,  1  Str.  446,  93  Eng, 
Reprint  626. 

[c]  Actions  for  an  injunction 
against  the  officer  are  not  within  the 
statute,  and  must  be  brought  in  county 
of  his  residence.  State  Commission  v. 
Welch,  154  Cal.  775,  99  Pac.  181;  Bone- 
stell, Richardson  &  Co.  v.  Curry,  153 
Cal.  418,  95  Pac.  887.  -Contra,  Kansas 
City  V.  Public  Utilities  Comn.,  103 
Kan.  473,  176  Pac.  324;  Daniel  V.  New 
Era  Land  Co.,  137  Ky.  535,  126  S.  W. 
108. 

[d]  Mandamus  proceedings  are  not 
within  the  statute.  State  Commission 
V.  Welch,  154  Cal.  775,  99  Pac.  181; 
Kirven  v.  Scarborough,  70  S.  C.  288,  49 
S.  E.  860;  La  Motte  v.  Smith,  50  S.  C. 
558,  27  S.  E.  933. 

Replevin,  see  supra,  I,  E,  7,  e,  (V). 

[e]  Actions  by  the  state  are  includ- 
ed in  the  rule.  People  v.  Hayes,  7  How. 
Pr.    (N.  Y.)    248. 

54.  See  the  statutes  and  codes. 

55.  See  infra,  this  note. 

[a]  Officers  of  the  state  only,  not 
those  of  the  United  States,  are  re- 
ferred to.  Freeman  v.  Robinson,  7  Ind. 
321,  Contra,  Layne  v.  Sharp,  32  Ky.  L. 
Rep.  33,  105  S.  W.  373. 

[b]  A  warden  of  the  state  peniten- 
tiary is  a  public  officer  within  the  rule. 
State  ex  rel.  Stephens  v.  District  Court, 
43  Mont.  571,  118  Pac.  268,  Ann.  Cas. 
1912C,  343;  Porter  v.  Pillsbury,  11  How. 
Pr.  (N.  Y.)  240. 

[c]  State  Board  of  Medical  Exam- 
iners.—  College  of  Physicians  &  Sur- 
geons V.  Guilbert,  100  Iowa  213,  69  N. 
W.  453. 

[d]  Justice  of  the  Peace.  —  Ven- 
num  V.  Huston,  38  Neb.  293,  56  N.  W. 
970. 
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and  the  act  complained  of  must  be  an  affirmative  act,^"  done  by  him  in 
virtue  of  his  office."  Mere  omissions  or  neglect  of  duty  are  not  general- 
ly within  the  scope  of  the  statute,^^  though  in  some  states  the  statute  is 
broad  enough  to  include  them.^^  The  fact  that  the  codefendants  of  the 
officer  reside  in  another  county  does  not  make  that  a  proper  county  for 
the  trial  of  the  action.*'" 
c.  Cause  of  Action  Defiried.^^  —  The  term  "cause  of  action,"  as  ap- 


[e]  Officers  of  a  municipal  corpor- 
ation (1)  are  within  the  statute  (Jones 
V.  Statesville,  97  N.  C.  86,  2_S.  E.  346), 
as  (2)  a  board  of  commissioners  of  a 
municipal  corporation.  Brevard  L.  &  P. 
Co.  V.  Board  of  Light  &  W.  Comrs.,  151 
N.  C.  558,  66  S.  E.  569. 

[f]  But  an  executor  is  not  a  public 
officer.  Thompson  v.  Wood,  115  Cal. 
301,  47  Pac.  50. 

56.  State  Commission  v.  Welch,  154 
Cal.  775,  99  Pac.  181;  Bonestell,  Rich- 
ardson &  Co.  V.  Curry,  153  Cal.  418,  95 
Pac.  887. 

57.  Mont.  —  State  ex  rel.  Stephens 
i;.  District  Court,  43  Mont.  571,  118 
Pac.  268,  Ann.  Cas.  1912C,  343.  N.  Y. 
Metropolitan  By-Products  Co.  v.  Van 
Name,  176  App.  Div.  545,  163  N.  Y. 
■Supp.  592;  People  v.  Piatt,  10  N.  Y.  St. 
577.  Eng.  —  Anonymous,  1  Str.  446,  93 
Eng.   Reprint   626. 

[a]  "The  test  seems  to  be  that  if  a 
public  officer,  in  performing  an  act 
•within  the  general  scope  of  his  author- 
ity, commits  an  error  or  even  abuses 
the  confidence  which  the  law  reposes  in 
him,  yet  he  is  still  acting  virtute 
officii."  Conley  v.  Carney,  126  App. 
Div.  337,  110  N.  Y.  Supp.  528. 

[b]  Tortious  acts,  (1)  an  opportu- 
nity to  commit  which  exists  only  by 
reason  of  the  fact  that  the  defendant 
is  an  officer,  are  acts  "in  virtue  of  his 
office."  State  ex  rel.  Stephens  v.  Dis- 
trict Court,  43  Mont.  571,  118  Pae.  268, 
Ann.  Cas.  191 2C,  343.  See  Kyd  v.  Ex- 
change Bank,  56  Neb.  557,  76  N.  W. 
1058.  (2)  Where  the  act  of  an  officer 
is  of  such  a  nature  that  his  office  gives 
him  no  authority  to  do  it,  he  is  not 
protected  by  the  statute.  But  where, 
in  performing  an  act  within  the  scope 
of  his  authority,  he  commits  an  error, 
or  even  abuses  the  confidence  the  law 
reposes  in  him,  the  act  is  one  done  in 
virtue  of  his  office.  The  cases  are  con- 
flicting however.  Brown  v.  Smith,  24 
Barb.  (N.  Y.)  419.  See  also  Conley  v. 
Carney,  126  App.  Div.  337,  110  N.  Y. 
Supp.  528.    But  compare  State  ex  rel. 
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Stephens  v.   District   Court,   43   Mont. 
571,  118  Pac.  268,  Ann.  Cas.  1912C,  343. 

[c]  An  action  for  wrongful  arrest, 
trespass  or  conversion,  etc.,  is  contem- 
plated. McMillan  r.  Richards,  9  Cal. 
365,  70  Am.  Dec.  655,  quoted  in  State 
Commission  v.  Welch,'  154  Cal.  775,  99 
Pac.   181. 

[d]  An  action  of  false  imprison- 
ment is  within  the  statute.  Shaver  v. 
Huntley,  107  N.  C.  623,  12  S.  E.  316. 
See  also  Ellis  i;.  Baker,  62  App.  Div. 
542,  71  N.  Y.  Supp.  88. 

[e]  An  Action  for  Making  a  False 
Eetum.  —  Watson  v.  Mitchell,  108  N. 
C.  364,  12  S.  E.  836. 

58.  State  Commission  v.  Welch,  154 
Cal.  775,  99  Pac.  181;  Bonestell,  Rich- 
ardson &  Co.  v.  Curry,  153  Cal.  418,  95 
Pac.  887;  McMillan  v.  Vischer,  14  Cal. 
232. 

50.  Ky.  — Code,  §63.  Neb.  — State 
v.  Hill,  38  Neb.  698,  57  N.  W.  548.  N. 
Y.  — People  V.  Piatt,  10  N.  Y.  St.  577. 

[al  A  failure  to  take  the  oath  of 
office  is  not  an  omission  to  perform  a 
duty  incident  to  the  office.  People  v. 
Piatt,  10  N.  Y.  St.  577. 

60.  Neb.  —  Vennum  v.  Huston,  38 
Neb.  293,  56  N.  W.  970.  N.  Y.  —  Home 
v.  Buffalo,  49  Hun  76,  1  N.  Y.  Supp. 
801,  15  Civ.  Proe.  81,  17  N.  Y.  St.  212. 
But  see  Lamson  Consol.  Store  Service 
Co.  V.  Speir,  6  N.  Y.  Supp.  577,  22  Abb. 
N.  C.  355,  holding  the  statute  does  not 
apply  where  the  officer  is  not  the  sole 
defendant.  This  action  was  brought 
against  a  sheriff  and  a  receiver.  S. 
C  — Fishburne  v.  Minott,  72  S.  C.  572, 
52  S.  E.  646  as  the  provision  relating 
to  residence  of  the  parties  is  subject 
to  this  exception. 

[a]  If  the  sheriff  and  others  are 
sued  and  a  nolle  pros,  is  entered  as  to 
the  sheriff,  the  remaining  defendants 
cannot  have  the  venue  changed  to  the 
county  of  the  sheriff.  Harvey  v.  Rich, 
98  N.  C.  95,  3  S.  E.  912. 

61.  What  constitutes  cause  of  ac- 
tion see  4  Standard  Proc.  802;  20 
Standard  Proc.  349. 
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plied  to  venue,  has  been  held  to  be  synonymous  with  "right  of  action" 
and  to  include  the  omission  or  act  without  which  no  right  of  recovery 
could  exist.^^ 

d.  Where  Cause  of  Action  Arises.  —  The  word  "arise"  is  not  syn- 
onymous \\-ith  the  word  "  accrue.  ""^^  The  cause  of  action  arises  where 
that  act  takes  place  which  first  makes  a  cause  of  action.*^*  It  arises  at 
the  place  where  the  duty  was  to  be  discharged  and  the  party  omitted 
to  perform/^  or  where  the  illegal  acts  constituting  it  occur.^^    In  -ase 


62.  Bach  v.  Brown,  17  Utah  435,  53 
Pac.  991;  Hosley  v.  "Wisconsin  Odd  Fel- 
lows Mut.  L.  Ins.  Co.,  86  Wis.  463,  466, 
57  N.  W.  48;  Bruil  v.  Northwestern  M. 
R.  Assn.,  72  Wis.  430,  39  N.  W.  529. 
See  also  College  of  Physicians  &  Sur- 
geons V.  Guilbert,  100  Iowa  213,  69  N. 
W.  453;  Bankers'  L.  Ins.  Co.  f.  Bob- 
bins, 55  Neb.  117,  75  N.  W.  585;  Bank- 
ers' L.  Ins.  Co.  V.  Bobbins,  53  Neb.  44, 
73  N.  W.  269;  State  ex  rel.  Northwest- 
ern Mut.  L.  Ins.  Co.  V.  Circuit  Court, 
165  Wis.  3S7,  162  N.  W.  436,  query. 
Compare  Graves  v.  McCollum  (Tex.  Civ. 
App.),  193  S.  W.  217. 

[aj  The  "whole  cause  of  action," 
both  the  contract  and  the  breach  is 
not  meant.  "I  understand  by  cause 
of  action  that  which  creates  the  neces- 
sity for  bringing  the  action,"  the 
breach.  Durham  v.  Spence,  L.  R.  6 
Exch.  (Eng.)  46.  To  same  effect  see 
Harvey  f.  Parkersburg  Ins.  Co.,  37  W. 
Va.  272,  16  S.  E.  580;  Bruil  v.  North- 
western Mut.  Relief  Assn.,  72  Wis.  430, 
39  N.  W.  529. 

63.  State  ex  rel.  Northwestern  M.  L. 
Ins.  Co.  V.  Circuit  Court,  165  Wis.  387, 
162  N.  W.  436. 

[a]  Between  the  words  "arise"  and 
"accrue"  as  applied  to  causes  of  ac- 
tion there  is  a  substantial  difference. 
A  cause  of  action  does  not  "accrue" 
until  a  person  is  in  existence  with  a 
present  right  to  sue  upon  it.  But  a 
cause  of  action  may  "arise"  even 
though  the  person  be  not  at  the  time 
competent  to  sue.  State  ex  rel.  North- 
western M.  L.  Ins.  Co.  V.  Circuit  Court, 
165   Wis.  387,  162  N.  W.  436. 

64.  Bach  v.  Brown,  17  Utah  435,  440, 
53  Pac.  991;  Bruil  v.  Northwestern  M. 
Relief  Assn.,  72  Wis.  430,  39  N.  W.  529. 
See  Erwin  f.  Perego,  93  Fed.  608,  35 
C.  C-  A.  482;  Durham  v.  Spence,  L.  R. 
6  Exch.  (Eng.)  46,  per  Cleasby  B. 

[a]  The  cause  of  action  does  not 
arise,  within  the  statute,  until  the  ex- 
istence of  such  a  state  of  facts  as  will 
enable   the   person   having   the  proper 


relation  to  the  property  or  persons 
concerned,  to  bring  the  action.  Bruil 
V.  Northwestern  Mut.  Relief  Assn.,  72 
Wis.  430,  39  N.  W.  -529.  See  also  State 
€X  rel.  Northwestern  M.  L.  Ins.  Co.  v. 
Circuit  Court,  165  Wis.  387,  162  N.  W. 
436;  Hoslev  v.  Wisconsin  Odd  Fellows 
M.  L.  Ins.  Co.,  86  Wis.  463,  57  N.  W.  48. 
Where  a  cause  of  action  for  a  penal- 
ty arises,  see  21  Standard  Proc.  269. 

65.  Bach  v.  Brown,  17  Utah  435, 
439,  53  Pac.  991. 

[a]  An  action  for  making  a  false 
return  upon  process  issued  from  an- 
other county  must  be  brought  in  the 
county  to  which  the  process  is  return* 
able.  Watson  v.  Mitchell,  108  N.  C. 
364,   12    S.    E.    836. 

66.  College  of  Physicians  &  Surge- 
ons V.  Guilbert,  100  Iowa  213,  69  N.  W. 
453;  State  ex  rel.  Stephens  v.  District 
Court,  43  Mont.  571,  118  Pac.  268,  Ann. 
Cas.  191 2C,  343,  note. 

[a]  Where  the  Accident  Causing 
the  Injury  Occurred.  —  Daniels  v.  Yar- 
hola  Pipe  Line  Co.  (Mo.  App.),  206 
S.  W.  600. 

[b]  Nuisance.  —  Where  a  stream 
used  in  one  county  for  drinking  pur- 
poses is  polluted  by  acts  in  another, 
the  cause  of  action  arises  where  the 
acts  take  place.  Home  v.  Buffalo,  49 
Hun  76,  1  N.  Y.  Supp.  801,  15  Civ. 
Proc.   81,  17   N.   Y.  St.   212. 

[c]  Where  highway  offices  in  one 
county  do  acts  which  flood  lands  in  an- 
other county,  the  cause  of  action  arises 
in  the  county  where  the  land  is  situ- 
ated and  where  the  trespass  occurs. 
Davis  V.  Frankenlust,  118  Mich.  494, 
76  N.  W.  1045. 

[d]  An  action  for  false  imprison- 
ment is  triable  (1)  in  the  county  where 
the  plaintiff  was  arrested  as  a  part  of 
the  cause  of  action  arose  there.  Ellis 
V.  Baker,  62  App.  Div.  542,  71  N.  Y. 
Supp.  88.  See  also  Lawton  v.  Farrell, 
178  App.  Div.  376,  164  N.  Y.  Supp. 
838.  (2)  And  a  part  of  the  cause  of 
action  arises  in  that  county  from  which 
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of  a  contract,  the  cause  of  action  arises  where  the  breach  occurs," 
not  where  the  contract  was  made." 

9.  Actions  Triable  Where  a  Party  Resides. —  a.  Where  the  De- 
fendant Resides.  — a-)  ^  General.  —  After  making  specific  provision  for 
certain  enumerated  actions,  many  codes  and  statutes  provide  that  "m 
all  other  cases"  the  action  must  be  tried  in  the  county  in  which  the 
defendants,  or  some  of  them,  reside  at  the  commencement  of  the  action.*^^ 
It  is  tlie  residence  of  the  principal  defendant  rather  than  a  defendant 
in  proceedings  for  ancillary  or  provisional  relief  which  determines  the 
venue.''° 

(II.)  Where  There  Are  Several  Defendants.—  (A.)  In  General,-  Where 
there  are  several  defendants  residing  in  different  counties,  the  action 
may  be  brought  in  any  county  where  either  resides,^^  and  a  separate 


an  order  of  arrest  is  telegraphed.  Tap- 
per V.  Morin,  12  N.  Y.  Supp.  310,  25 
Abb.  N.  C.  398. 

Where  passenger  was  wrongfully 
ejected,  see  21  Standard  Proc.  154, 
note  47. 

67.  Maxwell  v.  Atchison,  T.  &  S.  F. 
E.  Co.,  34  Fed.  286;  Home  v.  Buffalo, 
49  Hun  76,  1  N.  Y.  Supp.  801,  15  Civ. 
Proc.  81,  17  N.  Y.  St.  212. 

[a]  Where  Bond  Was  Breached. 
Fay  V.  Edmiston,  28  Kan.  105;  State 
V.  Hill,  38  Neb.  698,  57  N.  W.  548. 

[b]  When  the  contract  is  to  bo  per- 
formed at  a  stipulated  place,  (1)  the 
act  or  omission  will  be  regarded  as  hav- 
ing occurred  there.  Bach  v.  Brown,  17 
Utah  435,  439,  53  Pac.  991;  Hosley  v. 
Wisconsin  Odd  Fellows  Mut.  L.  Ins. 
Co.,  86  Wis.  463,  57  N.  W.  48.  See 
also  Hiberuia  Nat.  Bank  v.  Lacombe, 
84  N.  Y.  367,  38  Am.  Eep.  518.  (2) 
It  does  not  arise  where  the  defendant 
failed  to  mail  a  remittance,  where  the 
parties  have  no  recognized  course  of 
business  or  an  understanding  to  the 
effect  that  such  remittances  are  a  rec- 
ognized mode  of  payment.  State  ex  rel. 
Gurney  L.  Co.  v.  Risjord,  161  Wis.  118, 
152  N.  W.  847. 

[c]  Since  it  is  the  debtor's  duty 
to  seek  the  creditor  and  pay  his  obliga- 
tion, the  cause  of  action  arises  where 
the  creditor  resides.  Harvey  -r.  Park- 
ersburg  Ins.  Co.,  37  W.  Va.  272,  16  S. 
E.  580. 

[d]  In  an  action  on  insurance  policy, 
the  place  of  death  is  where  the  cause 
of  action  arose.  See  14  Standard  Proc. 
9,  and  Harvey  v.  Parkersburg  Ins.  Co., 
37   W.  Va.  272,   16  S.   E.  580. 

68.  Maxwell  v.  Atchison,  T.  &  S.  F. 
K.  Co.,  34  Fed.  286;  Harvey  v,  Parkera- 
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burg  Ins.  Co.,  37  W.  Va.  272,  16  S.  E. 
580. 

69.  Ala. —  Stone  v.  Davenport  Bros., 
76  So.  312,  bills  must  be  filed  in  the 
county  of  defendant's  residence.  Cal. 
McFarland  r.  Martin,  144  Cal.  771,  78 
Pac.  239;  Smith  v.  Smith,  88  Cal.  572, 
26  Pac.  356;  Watkins  V.  Degener,  63 
Cal.  500.  Fla.  —  See  E.  O.  Painter 
Fertilizer  Co.  v.  Du  Pont,  54  Fla.  288, 
45  So.  507.  Ind.  — Eobertson  v.  State, 
109  Ind.  79,  10  N.  E.  582,  643.  La. 
See  Lacock  v.  Davidson,  9  La.  Aun. 
162.  Minn.  —  State  v.  District  Court, 
94  Minn.  370,  102  N.  W.  869.  S.  C. 
McGrath  v.  Piedmont  Mut.  Ins.  Co.,  74 
S.  C.  69,  54  S.  E.  218.  Wash.  —  State 
ex  rel.  Allen  v.  Superior  Court,  9  Wash. 
668,  38  Pac.  206.  W.  Va.  —  Vinal  r. 
Core,   18   W.   Va.   1,   20. 

[a]  Even  though  he  may  not  be 
found  there,  he  may  be  sued  in  that 
county.  Vinal  v.  Core,  18  W.  Va.  1, 
20. 

In  the  federal  courts,  see  the  title 
"United  States  Courts." 

[b]  In  Texas,  the  action  must  be 
tried  where  the  defendant  has  his 
domicile.  Pearson  r.  West,  97  Tex. 
238,  77  S.  W.  944;  Brown  V.  Bolden, 
18  Tex.  431;  Gulf,  C.  &  S.  F.  E.  Co. 
V.  Ward,  58  Tex.  Civ.  App.  210,  124  S. 
W.    130. 

The  statute  applies  to  defendant 
corporations,  see  5  Standard  Proc. 
588,  note  2. 

70.  See   infra,    this   note. 

[a]  A  garnishee  defendant  is  not  a 
defendant  within  the  statute.  Fargo 
r.  Schraudenbach  (S.  D.),  167  N.  W. 
492. 

71.  Cal.  —  Quint  -v.  Dimond,  135 
Cal.  572,  67  Pac.  1034;      Greenleaf   v. 
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summons  may  be  issued  to  any  county  where  the  other  defendants  may 
be  found/2  This  rule  is  subject  to  the  express  exceptions  made  by  the 
statute.'^^ 

This  right  is  granted  to  the  plaintiff/*  and  it  has  been  held  that  the 
resident  defendant  cannot  make  a  nonresident  a.  party  so  as  to  obtain 
a  judgment  over  against  him.'^" 

Actions  in  which  corporations  or  associations,  and  individuals  are  joined 
may  be  brought  in  the  county  where  the  individual  resides/*'  but  not, 
it  seems,  in  a  county  which  would  be  proper  if  the  corporation  were 
the  sole  defendant." 

(B.)  The  Resident  Defendant  Must  Be  a  Necessary  Party. —  The  de- 
fendant in  the  county  of  whose  residence  the  action  is  brought  must  be 


Jacks,  133  Cal.  506,  65  Pae.  1039; 
Banta  v.  Wink,  119  Cal.  78,  51  Pac.  17; 
Hirschfeld  v.  Sevier,  77  Cal.  448,  19 
Pac.  819.  Ga.  —  Cooper  v.  Oglethorpe 
Sav.  &  Trust  Co.,  147  Ga.  570,  94  S.  E. 
1006;  Hamby  v.  Collier,  136  Ga.  309, 
71  S.  E.  431;  Central  of  Georgia  Ey. 
Co.  t.  Brown,  113  Ga.  414,  38  S.  E.  989, 
84  Am.  St.  Kep.  250.  HI.  — Williams 
V.  Morris,  237  111.  254,  86  N.  E.  729. 
Ind.  — Shearer  f.  Evans,  89  Ind.  400. 
Kan.  —  Close  v.  Wheaton,  65  Kan.  830, 
70  Pac  891.  Okla.  —  Oklahoma  State 
Bank  f.  Buzzard,  175  Pae.  750.  S,  C. 
Darby  v.  Southern  Ey.  Co.,  108  S.  C. 
145.  *93  S.  E.  716;  Elms  V.  Southern 
Power  Co.,  79  S.  C.  502,  60  S.  E.  1110. 
Tex.  —  Erath  v.  Eobinson,  30  Tex. 
435;  Kunz  v.  Ragsdale  (Tex.  Civ. 
App.),  200  S.  W.  269;  Ballard  f.  El- 
lerd  (Tex.  Civ.  App.),  199  S.  W.  305; 
Cardwell  v.  Masterson,  27  Tex.  Civ. 
App.  591,  66  S.  W.  1121.  Va.  — Porter 
V.  Young,  85  Ya.  49,  6  S.  E.  803. 

72.  See    21    Standard    Proc.    700. 

73.  Woodling  v.  Mitchell,  127  Iowa 
262,  103  N.  W.  115.  See  supra,  I,  E, 
7,  8,  10,  11  and  12. 

[a]  If  one  of  the  parties  is  a  county, 
the  action  must  be  brought  within  the 
county,  under  another  section  of  the 
statute.  Montague  Countv  v.  Meadows 
(Tex.  Civ.  App.),  31  S.   W.  694. 

74.  Scott  V.  Fitch  (Tex.  Civ.  App.), 
97  S.  W.  841. 

75.  Holloway  v.  Blum,  60  Tex.  625; 
Gulf,  C.  &  S.  F.  E.  Co.  f.  Boger  (Tex. 
Civ.  App.),  169  S.  W.  1093;  Scott  v. 
Fitch  (Tex  Civ.  App.),  97  S.  W.  841; 
Mugg  V.  Texas  &  P.  Ey.  Co.  (Tex.  Civ. 
App.),  91   S.  W.  876. 

[a]  A  defendant  cannot  plead  agency 
and  liave  the  principal,  a  non-resident, 
made   a  party,  as  against   his  plea  of 


privilege.      Scott    v.    Fitch    (Tex.    Civ. 
App.),  97  S.  W.  841. 

[b]  But  a  vendee  may  implead  his 
vendor  on  his  warranty,  although  he 
resides  in  another  countv.  Meade  v. 
Jones,  13  Tex.  Civ.  App.  320,  35  S.  W. 
310,  dictum,  as  the  vendor  waived  his 
privilege. 

76.  Griffin  &  Skelley  Co.  v.  Mag- 
nolia &  H.  F.  C.  Co.,  107  Cal.  378,  4Q 
Pac.  495;  Nelson  v.  East  Side  Groc. 
Co.,  26  Cal.  App.  344,  146  Pac.  1055; 
Central  of  Georgia  Ev.  Co.  v.  Brown, 
113  Ga.  414,  38  S.  E.' SS9,  84  Am,  St. 
Rep.  250. 

77.  Griffin  &  Skelley  Co.  v.  Mag- 
nolia &  H.  F.  C.  Co.,  107  Cal.  378,  40 
Pae.  495. 

[a]  The  plaintiff  waives  his  privi- 
lege of  having  his  action  tried  in  a 
county  which  would  be  proper  in  case 
a  corporation  were  the  sole  defendant, 
bv  uniting  individuals  as  defendants. 
Griffin  &  Skellev  Co.  V.  Magnolia  & 
H.  F.  C.  Co.,  107  Cal.  378,  40  Pac. 
495. 

[b]  The  individual  defendant  is  en- 
titled to  a  change  of  venue  to  the 
county  of  his  residence  if  the  action 
is  brouglit  in  a  county  which  would 
be  proper  in  case  the  corporation 
were  the  sole  defendant.  Griffiji  & 
Skelley  Co.  r.  Magnolia  &  H.  F. 
C.  Co.,  107  Cal.  378,  40  Pac.  495 
(action  against  corporation  and  a 
stockholder);  Nelson' r.  East  Side  Groc. 
Co.,  26  Cal.  App.  344,  146  Pac.  1055, 
action  against  an  association  and  its 
members.  But  compare  Moorhouse  v. 
King  Countv  Land  &  Cattle  Co.  (Tex. 
Civ.  App.),"  139  S.  W.  883,  where  the 
petition  states  a  cause  of  action  against 
the  individual  which  is  separable  from 
that  against  the  corporation,  the  venue 
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more  than  a  mere  nominal  party. ^^  He  must  be  a  necessary  party;" 
one  who  has  a  substantial  interest  in  the  subject  of  the  action  adverse 
to  the  plaintiff  and  against  whom  some  substantial  relief  may  be  ob- 
tained.8''  Some  statutes  have  an  express  provision  to  this  effect.^^  The 
resident  defendant  must  have  been  joined  in  good  faith,  and  not  fraud- 
ulently, to  authorize  suit  in  the  county  of  his  residence.^^  jf  ^o  cause 
of  action  is  stated  against  him,  he  is  not  a  necessary  party,  and  the 
other  defendant  is  not  deprived  of  his  right  to  have  the  action  tried  in 


of  the   case  as  against   the  individual 
may  be  changed  to  his  residence. 

78,  (ja.  —  Lawson  v.  Cunningham 
34  Ga.  523.  Kan.  —  EeiflE  v.  Tressler, 
86  Kan.  273,  120  Pac.  360;  Marshall  v. 
Saline  River  Land  &  Min.  Co.,  75  Kan. 
445,  89  Pac.  905.  Neb.  —  Stewart  v. 
Rosengren,  66  Neb.  445,  92  N.  W.  586. 
Ohio.  — Allen  v.  Miller,  11  Ohio  St.  374. 

79.  Cal.  —  Sayward  v.  Houghton,  82 
Cal.  628,  23  Pac.  120.  See  also  Hell- 
man  V.  Logan,  148  Cal.  58,  82  Pac.  848; 
O'Brien  v.  O'Brien,  16  Cal.  App.  193, 
116  Pac.  696.  Ga.  —  Central  of  Ga.  R. 
Co,  V.  King  Bros.  &  Co.,  137  Ga.  369,  73 
S.  E.  632.  Mo.  —  State  v.  Bradley,  193 
Mo.  33,  91  S.  W.  483.  Neb.  — Seiver 
V.  Union  Pac.  R.  Co.,  68  Neb.  91,  93 
N.  W.  943,  110  Am.  St.  Rep.  393,  61 
L.  R.  A.  319.  Ohio.  —  Allen  v.  Miller, 
11  Ohio  St".  374.  Tex.  —  Cardwell  v. 
Mastorson,  27  Tex.  Civ.  App.  591,  66 
S.  W.  1121,  he  must  be  not  only  a 
proper,  but  a  necessary  party  to  the 
suit.  In  Texas  &  P.  Ry.  Co.  v.  Man- 
gum,  68  Tex.  342,  346,  4  S.  W.  617, 
the  court  was  not  called  upon  to  make 
any  distinction  when  it  held  the  de- 
fendant must  be  either  a  necessary  or 
proper  party.  See  also  Goggan  &  Bros. 
V.  Morrison  (Tex.  Civ.  App.),  163  S. 
W.  119;  Mathis  t\  Pridham,  1  Tex. 
Civ.  App.  58,  81,  20  S.  W.  1015. 

[a]  Although  the  principal  defend^ 
ant  resides  In  another  county,  the  suit 
is  well  brought  if  a  necessary  .party 
resides  where  the  action  is  brought. 
Hellman  v.  Logan,  148  Cal.  58,  82  Pac. 
848. 

80.  Rullman  v.  Hulse,  32  Kan.  598, 
5  Pac.  176;  Allen  v.  Miller,  11  Ohio 
St.  374. 

[a]  A  defendant  within  the  rule,  is 
a  defendant  in  fact,  one  against  whom 
the  plaintiff's  allegations  show  a  cause 
of  action  and  a  right  of  recovery.  Rus- 
sell &  Co.  V.  Heitmann  &  Co.  (Tex.  Civ. 
App.),  86  S.   W.   75. 

81.  Ala. —  Gay  f.  Brierfield  Coal  & 
Iron  Co.,  106  Ala.  615,  17  So.  618  (in 
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equity  suits  the  statute  requires  him 
to  be  a  "material"  defendant);  Har- 
well V.  Lehman  Durr  &  Co.,  72  Ala. 
344;  Alabama  G.  L.  Ins.  Co.  v.  Cobb, 
57  Ala.  547,  551.  Ga.  —  Cooper  f.  Og- 
lethorpe Sav.  &  Trust  Co.,  147  Ga.  570, 
94  S.  E.  1006;  Powell  v.  Heyman,  147 
Ga.  497,  94  S.  E.  766;  Railroad  Com- 
mission v.  Palmer  Hdw.  Co.,  124  Ga. 
633,  53  S.  E.  193;  Carswell  v.  Macon 
Mfg.  Co.,  38  Ga.  403;  Rice  v.  Tarver, 
4  Ga.  571.  Tenn.  —  Simonton  v.  Porter, 
1  Baxt.  213. 

[a]  A  material  defendant  (1)  within 
the  statute  is  one  whose  interest  is 
antagonistic  to  the  plaintiff  and  against 
whom  relief  is  prayed.  Crawford  v. 
Walter  (Ala.),  80  So.  73;  Waddell  v. 
Lanier,  54  Ala.  440;  Lewis  v.  Elrod, 
38  Ala.  17.  To  the  same  effect,  see 
Simonton  v.  Porter,  1  Baxt.  (Ten'-.) 
213.  (2)  He  is  a  defendant  who  is  a 
necessary  party,  really  interested  and 
against  whom  a  decree  is  sought.  Gay 
f.  Brierfield  Coal  &  Iron  Co.,  106  Ala. 
615,  17  So.  618;  Harwell  v.  Lehman, 
Durr  &  Co.,  72  Ala.  344. 

[b]  Suit  to  cancel  deeds  should  be 
brought  in  county  of  residence  of 
grantee  or  grantor.  Taylor  f.  Colley, 
138  Ga.  41,  74  S.  E.  694. 

82.  111. —  See  Lehigh  Valley  Transp. 
Co.  V.  Post  Sugar  Co.,  228  111.  121,  132, 
81  N.  E.  819.  Kan.  —  Hawkins  v. 
Brown,  78  Kan,  284,  97  Pac.  479;  Bren- 
ner V.  Egly,  23  Kan.  123.  S.  D.  —  Senn 
V.  Connelly,  23  S.  D.  158,  120  N.  W. 
1097.  Tex.  — Pool  v.  Pickett,  8  Tex. 
122;  Thorndale  Merc,  Co.  v.  Evans 
(Tex.  Civ.  App.),  146  S.  W.  1053; 
Toland  v.  Sutherlin,  49  Tex.  Civ.  App. 
538,   110   S.  W.  487,  489. 

[a]  The  resident  defendant  must  be 
a  bona  fide  defendant.  Wernimont  v. 
State,  101  Ark.  210,  142  S.  W.  194,  Ann. 
Cas.  1913D,  1156. 

[b]  The  test  for  determining 
whether  the  action  is  rightly  brought 
against  the  resident  defendant  is 
whether  he  is  a  bona  fide  defendant  ta 
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the  county  of  his  residence.^^    A  misjoinder  of  causes  of  action  against 
different  defendants  in  order  to  get  jurisdiction  in  a  different  county 
is  as  obnoxious  to  the  rule  as  to  a  joinder  of  nominal  defendants.^* 
The  fact  that  the  resident  debtor  is  insolvent  is  immaterial.®^ 
(C.)  As  Affected  BY  Character  OF  LiABiLiTY.86 —  The     rule     authorizing 
suit  in  a  county  where  one  of  several  defendants  resides  applies"  to 


that  action;  whether  his  interest  in 
the  action  and  in  the  result  is  adverse 
to  that  of  the  plaintiff.  Polenske  v. 
Ennis,  89  Neb.  88,  130  N.  W.  981; 
BaiTv  r.  Wachosky,  57  Neb.  534,  77  N. 
W.  1080. 

[c]  Uniting  some  unreal  or  imagin- 
ary party  against  whom  no  judgment 
can  be  properly  rendered  does  not 
authorize  suing  a  party  outside  the 
county  of  his  residence.  Brenner  v. 
Egly,  23  Kan.  123;  Waldrep  v.  Roque- 
more,  60  Tex.  Civ.  App.  138,  127  S.  W. 
248. 

[d]  The  fact  that  one  defendant  Is 
in  no  way  liable  does  not  of  itself 
show  that  he  is  fraudulently  joined. 
Atchison,  T.  &  S.  F.  Ey.  Co.  v.  Waddell 
Bros.,  38  Tex.  Civ.  App.  434,  86  S.  W. 
655. 

83.  Cal.  —  Donohoe  v.  Wooster,  163 
Cal.  114,  124  Pac.  730;  McDonald  v. 
California  Timber  Co.,  151  Cal.  159,  90 
Pac.  548;  Say  ward  v.  Houghton,  82 
Cal.  628,  23  Pac.  120;  Buell  v.  Dodge, 
57  Cal.  645;  Bartley  v.  Fraser,  16  Cal. 
App.  560,  117  Pac.  683.  Ga.  —  Cooper 
V.  Oglethorpe  Sav.  &  Trust  Co.,  147 
Ga.  570,  94  S.  E.  1006.  Ind.  — Moore- 
Mansfield  Const.  Co.  V.  Marion,  B.  &  E. 
T.  Co.,  52  Ind.  App.  548,  101  N.  E.  15. 
Neb.  —  Penney  v.  Bryant,  70  Neb.  127, 
96  N.  W.  1033;  Stewart  V.  Rosengren, 
66  Neb.  445,  92  N.  W.  586.  N.  Y. 
Home  f.  Buffalo,  49  Hun  76,  1  N.  Y. 
Supp.  801,  15  Civ.  Proc.  81,  17  N.  Y. 
St.  212.  Ohio. —  Dunn  v.  Hazlett,  4 
Ohio  St.  435.  Tex.  —  Freeman  v. 
Kueehler,  45  Tex.  592;  Garrett  v.  First 
State  Bank  (Tex.  Civ.  App.),  192  S.  W. 
313;  Russell  &  Co.  f.  Heitmann  &  Co. 
(Tex.  Civ.  App.),  86  S.  W.  75;  Beau- 
champ  V.  Chester,  39  Tex.  Civ.  App. 
234.  86  S  W.  1055. 

[a]  Joining  as  defendant  of  one 
who  should  have  been  a  plaintiff  but 
who  would  not  consent  to  be  joined 
does  not  prevent  other  defendants  from 
chansing  place  of  trial  to  proper  coun- 
tv.  Donohoe  v.  Wooster,  163  Cal.  114, 
124  Pac.  730, 


[b]  Master  and  Servant.  —  As  the 
officer  or  agent  is  not  liable  for  a  fail- 
ure to  perform  some  duty  owing  by  the 
corporation  to  a  third  person,  an  action 
against  them  jointly  cannot  be  brought 
in  the  county  of  the  officer's  residence. 
Penney  v.  Bryant,  70  Neb.  127,  96  N. 
W.  1033. 

Lc]  Remedy. —  (l)The  nonresident 
may  obtain  a  change  of  venue  (Green- 
leaf  V.  Jacks,  133  Cal.  506,  65  Pac. 
1039;  Say  ward  v.  Houghton,  82  Cal. 
628,  23  Pac.  120;  Buell  v.  Dodge,  57 
Cal.  645;  Garrett  v.  First  State  Bank 
(Tex.  Civ.  App.),  192  S.  W.  313;  Girand 
V.  Barnard  (Tex.  Civ.  App.),  47  S.  W. 
482),  or  (2)  in  some  states,  have  the 
action  abated  as  to  him.  Moore-Mans- 
field Const.  Co.  f.  Marion,  B.  &  E.  T. 
Co.,  52  Ind.  App.  548,  101  N.  E.  15. 

84.  Adams  v.  Williams,  125  Ga.  430, 
43  S.  E.  99;  Penney  v.  Bryant,  70  Neb. 
127,  96  N.  W.  1033;  Stewart  v.  Rosen- 
gren, 66  Neb.  445,  92  N.  W.  586;  Barry 
i:  Wachosky,  57  Neb.  534,  77  N.  W. 
1080.  See  Cooper  v.  Oglethorpe  Sav.  & 
Trust  Co.,  147  Ga.  570,  94  S.  E.  1006. 

[a]  Causes  of  action  on  several  con- 
tracts with  several  different  persons  re- 
siding in  different  counties  cannot  be 
joined  so  as  to  authorize  suit  upon  all 
the  contracts  in  the  county  where  one 
resides.  The  nonresidents  are  nominal 
defendants  as  to  the  causes  of  action 
on  the  contracts  of  their  eodefendants. 
Stewart  v.  Rosengren,  66  Neb.  445,  92 
N.  W.  586. 

85.  Chorn  v.  Zollinger,  143  Mo.  App. 
191,  128  S.  W.  213. 

86.  As  applied  to  guarantors  and 
their  principals,  see  10  Standard  Peoc. 
669. 

87.  Ark.  —  Wernimont  v.  State,  101 
Ark.  210,  142  S.  W.  194,  Ann.  Cas. 
1913D,  1156.  Ga.— Moss  v.  Strickland, 
138  Ga.  539,  75  S.  E.  622.  Ind.  —  Lo- 
gansport  Credit  Exchange  t".  Sands,  54 
Ind.  App.  562,  101  N.  E.  19.  Ohio. 
Dunn  r.  Hazlett,  4  Ohio  St.  435.  Okla. 
First  Nat.  Bank  v.  Hesser,  14  Okla.  115, 
77  Pac.  36. 


Vol.  XXV 


892 


VENUE 


actions  against  joint  contractors,  and  joint  tortfeasors.^^  And  it  ap- 
plies where  the  action  is  brought  jointly  against  a  principal  and  his 
sureties,®^  or  against  the  maker  and  indorser  of  a  note,^°  or  against  the 
acceptor  and  drawer,^^  or  the  drawer  and  drawee  ^^  ^f  a  bill  of  ex- 
change, or  against  the  debtor  and  the  assignor,^^  if  the  assignment  is 
bona''fi'de.^*    This  application  of  the  rule  is  sometimes  limited  by  stat- 

ute.^^ 

(U.)  Effect  of  Dismissal  of,  ob  a  Failuke  To  Recover  Against  the  Resident 
Defendant.—  This  matter  is  elsewhere  treated  in  this  article.'® 

(III.)  Where  the  Defendant  Is  a  Nonresident  of  the  State.  —  If  none  of  the 
defendants  is  a  resident  of  the  state,  the  statutes  authorize  the  plaintiff 
to  bring  the  action  in  any  county  he  may  designate  in  his  complaint,"^ 


Partners,  see  21  Standard  Proc.  48. 

[a]  Obligors  Jointly  and  Severally 
Uable.  —  Chorn  v.  Zollinger,  143  Mo. 
App.   191,  128  S.  W.  213. 

Action  against  joint  obligors  on  an 
injunction  bond,  see  13  Standard  Proc, 
333. 

[b]  An  action  against  stockholders 
to  collect  unpaid  assessments  may  be 
brought  in  the  county  where  some  re- 
side. Gainey  v.  Gilson,  149  Ind.  58,  48 
N.  E.  633. 

88.  G-a.  —  Cooper  v.  Oglethorpe  Sav. 
&  T.  Co.,  147  Ga.  570,  94  S.  E.  1006; 
Cowart  V.  Fender,  137  Ga.  586,  73  S.  E. 
822,  Ann.  Cas.  1913 A,  932;  Cox  v. 
Strickland,  120  Ga.  104,  47  S,  E.  912; 
Central  of  Georgia  Ry.  Co.  v.  Brown, 
113  Ga.  414,  38  S.  E.  989,  84  Am.  St. 
Rep.  250.  Ind.  —  Shearer  v.  Evans,  89 
Ind.  400.  Tex.  —  San  Antonio  &  A.  P. 
Ry.  Co.  V.  Graves  (Tes.  Civ.  App.),  49 
S.  W.  1103. 

89.  Ala.  —  W.  T.  Rawleigh  Medical 
Co.  V.  Tarpley,  5  Ala.  App.  412,  59  So. 
512.  Cal.  — Modoc  r.  Madden,  136  Cal. 
134,  68  Pac.  491.  Ga.  —  Heard  v.  Tap- 
pan,  116  Ga.  930,  43  S.  E.  375;  Lump- 
kin V.  Calloway,  101  Ga.  226,  28  S.  E. 
622.  Ky.  — Austin  v.  First  Nat.  Bank, 
148  Ky.  587,  147  S.  W.  35.  Neb. 
Kramer  v.  Bankers'  Surety  Co.,  90  Neb, 
301,  133  N.  W.  427.  S. 'D.  — Senn  i: 
Connelly,  23  S.  D.  158,  120  N.  W.  1097. 
Tex.  —  Bergstrom  v.  Bruns  (Tex.  Civ. 
App.),  24  S.  W.  1098. 

And  see  21  Standard  Proc.  576. 

90.  Ind.  —  Hall  v.  Suitt,  39  Ind.  316. 
Kan.  —  Hawkins  v.  Brown,  78  Kan.  284, 
97  Pac.  479.  Mo.  —  January  v.  Rice,  33 
Mo.  409.  Okla.  — Steele  v.  Hudson,  30 
Okla.  518,  120  Pac.  616.  Tex.  —  Graves 
V.  First  Nat.  Bank,  77  Tex.  555,  14  S. 
W.  163. 
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91.  Milmo  Nat.  Bank  v.  Cobbs,  53 
Tex.  Civ.  App.  1,  115  S.  W.  345. 

92.  Vaughn  v.  Farmers'  &  Mer- 
chants' Nat.  Bank,  59  Tex.  Civ.  App. 
380,  126  S.  W.  690. 

93.  Kenedy  Town  &  Improvement 
Co.  V.  First  Nat.  Bank  (Tex.  Civ.  App.), 
136  S.  W.  558. 

94.  See  infra,  I,  E,  9,  f. 

95.  Ga.  — See  Ga.  Civ.  Code  §6542 
(suits  against  the  maker  and  indorser 
of  notes,  or  drawer,  acceptor  and  in- 
dorser of  bills  of  exchange  shall  be 
brought  where  the  maker  or  acceptor 
resides) ;  Adams  v.  Williams,  125  Ga. 
430,  433,  54  S.  E.  99;  Arnold  v.  Atlanta 
Oil  &  Fertilizer  Co.,  11  Ga.  App.  581, 
75  S.  E.  900.  Ind.  — Burns  Ann.  Sts., 
1914,  §315,  an  action  by  an  assignee  of 
a  claim  arising  out  of  contract  must 
be  brought  where  one  or  more  parties 
immediately  liable  to  judgment  reside. 
See  Singleton  v.  O'Blenis,  125  Ind.  151, 
25  N.  E.  154  this  statute  does  not  ap- 
ply to  actions  in  rem  when  the  party 
immediately  liable  is  a  nonresident.  la. 
Darling  v.  Blazek,  142  Iowa  355,  120 
N.  W.  961. 

96.  See  infra,  I,  J. 

97.  Cal.  —  Rains  f.  Diamond  Match 
Co.,  171  Cal.  326,  153  Pac.  239;  Banta 
V.  Wink,  119  Cal.  78,  51  Pae.  17.  Mont. 
State  ex  rel.  Maekey  v.  District  Ct.,  40 
Mont.  359,  106  Pac.  1098,  135  Am.  St. 
Rep.  622.  Ore.  — Fratt  r.  Wilson,  30 
Ore.  542,  47  Pac.  706,  4&  Pac.  356.  S.  0. 
Carolina  Agency  Co.  v.  Garlington,  85 
S.  C.  114,  67  S.  E.  225;  Steele  v.  Exum, 
22  S.  C.  276.  S.  B.  —  Ivanusch  v.  Great 
Northern  R.  Co.,  26  S.  D.  158,  128  N. 
W.  333. 

[a]  Attachment  —  An  action  against 
a     nonresident     for     the     recovery     of 
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or  in  any  county  where  the  defendant  may  be  found,  or  may  have  estate 
or  debts  due  him,^*  or  in  the  district,  where  the  subject  of  the  suit  is 
when  the  cause  of  action  arose  or  the  act  on  which  the  suit  is  founded 
was  to  be  performed,'^  or,  in  some  states,  in  the  county  of  the  plaintiff's 
residence.^  If  no  county  is  prescribed  by  the  statute,  the  common-law 
rule  governs,"  and  the  suit  may  be  brought  in  any  county  in  which  the 
defendant  may  be  served.® 

If  a  resident  and  non-resident  defendant  are  joined,  the  former  cannot  be 
sued  except  in  the  county  of  his  residence.* 

(IV.)  Where  the  Residence  of  the  Defendant  Is  Unknown.  —  If  the  resi- 
dence of  the  defendant  is  unknown,  the  action  may,  under  the  various 
statutes,  be  brought  in  any  county  the  plaintiff  may  designate,^  or  in 
which  the  plaintiff  resides."  If  such  a  defendant  is  joined  with  one 
whose  residence  is  known,  the  proper  county  is  the  county  of  the 
residence  of  the  latter.'' 

b.  Where  Eiilier  the  Plamtiff  or  Defendant  Resides.  —  Under  some 
statutes,  transitory  actions  shall  be  brought  in  the  county  and  district 


money  may  be  brought  in  any  county 
in  the  state  and  a  writ  of  attachment 
may  issue  therein  directed  to  the  sher- 
iff of  any  other  county  for  service. 
Clements  v.  Utiey,  91  Minn.  352,  98  N. 
W.   188. 

98.  Ind.  —  Keed  v.  Browning,  130 
Ind.  575,  30  N.  E.  704;  Levi  v.  Kauf- 
man, 12  Ind.  App.  347,  39  N.  E.  1045; 
Brown  v.  Underbill,  4  Ind.  App.  77,  30 
N.  E.  430.  Kan.  —  Hembrow  v.  Winsor, 
87  Kan.  714,  125  Pac.  22.  Neb.  — Lamb 
V.  Finch,  87  Neb.  565,  127  N.  W.  903. 
'Ohio.  —  Williams'  Admrs.  v.  Welton's 
Admr.,  28  Ohio  St.  451.  W.  Va.  — Marsh 
V.  O'Brien,  96  S.  E.  795;  Coulter  v. 
Blatehley,  51  W.  Va.  163,  41  S.  E.  133. 

[a]  The  common  law  is  simply  re- 
enacted  by  this  provision.  Coulter  v. 
Blatehley,  51  W.  Va.  163,  41  S.  E.  133. 

[b]  Suit  cannot  be  brought  before 
the  defendant  enters  the  county,  if  he 
has  no  property  or  debts  due  him  there- 
in. Lamb  v.  Finch,  87  Neb.  565,  127 
N.  W.  903. 

99.  Kelly  r.  Browning,  113  Ala.  420, 
21  So.  928,  under  statute  regulating 
equity  practice. 

1.  'Eiee  v.  Peteet,  66  Tex.  568,  1  S. 
W.  657;  Liles  v.  Woods  &  Co.,  58  Tex. 
416;  Sublett  V.  Hurst  (Tex.  Civ.  App.), 
164  S.  W.  448;  Knoles  v.  Clark  (Tex. 
Civ.  App.),  163  S.  W.  369. 

2.  Vinal  v.  Core,  18  W.  Va.  1,  21. 
[a]     The  common  law  rule  is  not  re- 
pealed.   Vinal  f.  Core,  18  W.  Va.  1,  21. 

3.  Ala.  —  Steen  v.  Swadley,  126  Ala. 


616,  28  So.  620.  Ga.  —  Campbell  v. 
Campbell,  67  Ga.  423;  Murphy  v.  Win- 
ter &  Co.,  18  Ga.  690.  W.  Va.  — Vinal 
V.  Core,  18  W.  Va.  1,  21. 

4.  Ind.  —  McCauley  v.  Murdock,  97 
Ind.  229,  233;  Brown  v.  Underbill,  4 
Ind.  App.  77,  30  N.  E.  430.  S.  C  — Bar- 
field  V.  Southern  Cotton  Oil  Co.,  87  S. 
C.  322,  69  S.  E.  603.  Tex.  —  Tulane  v. 
McKee,  10  Tex.  335;  Sublett  v.  Hurst 
(Tex.  Civ.  App.),  164  S.  W.  448;  Hud- 
gins  &  Bro.  V.  Low,  42  Tex.  Civ.  556, 
94  S.  W.  411,  but  the  court  has  juris- 
diction over  the  non-resident,  when 
sued  in  the  county  of  the  plaintiff's 
residence. 

5.  See  the  codes. 

6.  Brooks  v.  Bonner  (Tex.  Civ. 
App.),  149  iS.  W.  564. 

[aj  The  plaintiff  need  not  use  due 
diligence  to  ascertain  the  residence  of 
the  defendant.  Hopson  v.  Caswell,  13 
Tex.  Civ.  App.  492,  36  S.  W.  312. 

[b]  If  neither  party  resides  in  the 
state,  and  the  action  is  transitory,  the 
action  may  be  tried  in  any  place  where 
service  can  be  made  on  the  defendant, 
or  where  he  appears  and  makes  defense, 
thereby  waiving  service.  Pegram  v. 
Owens,  64  Tex.  475. 

[c]  Subsequent  knowledge  of  de- 
fendant's residence  will  not  defeat 
jurisdiction.  Hopson  v.  Caswell,  13  Tex. 
Civ.  App.  492,  36  S.  W.  312;  Kuteman 
V.  Page,  3  Wills.  Civ.  Cas.  (Tex.)  §164. 

7.  Claiborne  v.  Pickens,  4  Wills.  Civ. 
Cas.  (Tex.)  §117,  16  S.  W.  867. 
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where  some  one  of  the  parties  resides,^  or  under  some  statutes,  where 
one  of  parties  in  interest  resides.^  ^.  „    ^, 

If  there  are  several  defendants  residing  in  different  counties,   the  suit  may 
be  brought  in  any  such  county/"  or  in  the  county  where  the  plaintiff 

rGSlQBS. 

Nonresidence  of  Parties.  —  If  none  of  the  parties  is  an  inhabitant  of  the 
state,  the  action  may  be  brought  in  any  county,"  or  in  the  county  in 


8.     Colo.  —  Brewer     v.     Gordon,     27 

Colo.  Ill,  59  Pac.  404,  83  Am.  St.  Eep. 
45:  Denver  &  R.  G.  Ky.  Co.  r.  Cahill, 
8  Colo.  App.  158,  45  Pac.  285.  Mich. 
Greaeen  v.  Buckley  &  Douglas  Lumb. 
Co.,  167  Mich.  569,  133  N.  W.  538; 
Smith  v.  Provident  Sav.  Life  Assur. 
Soc,  159  Mich.  167,  123  N.  W.  588, 
Haywood  v.  Johnsou,  41  Mich.  598,  2 
N.  W.  926.  Mo.  —  Brackett  v.  Brack- 
ett,  61  Mo.  221,  actions  commenced  by 
summons  must  be  brought  in  the  coun- 
ty in  which  the  defendant  resides,  or 
in  which  the  plaintiff  resides  and  the 
defendant  may  be  found.  Mont. 
Bond  V.  Kurd,  31  Mont.  314,  78  Pac. 
579;  McDonnell  V.  Collins,  19  Mont. 
372,  48  Pac.  549,  where  the  defendant 
resides,  or  where  the  plaintiff  resides 
and  the  defendant  may  be  found.  N.  H. 
Bay  State  Iron  Co.  v.  Goodall,  39  N.  H. 
223,  75  Am.  Dec.  219.  N.  Y.  —  Code 
Civ.  Proc  §984;  Metropolitan  By-Prod- 
ucts  Co.  V.  Van  Name,  176  App.  Div. 
545,  163  ]Sr.  Y.  Supp.  592;  Hislop  V. 
Taaffe,  141  App.  Div.  40,  125  N.  Y. 
Supp.  614.  P.  I.  —  Molina  v.  De  la  Eiva, 
6  Phil.  Isl.  12.  Utah.  — See  Dee  v.  San 
Pedro,  L.  A.  &  S.  L.  E.  Co.,  50  Utah 
167,  167  Pac.  246,  under  statute  as  to 
transitory  actions  arising  without  the 
state. 

[a]  An   administrator   may    sue   in 

the  county  of  his  residence,  as  he,  not 
his  intestate,  is  the  plaintiff.  Turner's 
Admx.  f.  Louisville  &  N.  E.  Co.,  110 
Ky.  879,  62  S.  W.  1025. 

[b]  Only  Parties  of  Eecord  Are 
Meant.  —  Lane  v.  Bochlowitz,  77  App. 
Div.  171,  78  N.  Y.  Supp.  1072;  Brown 
t\  Bache,  66  A])p.  Div.  367,  72  N.  Y. 
Supp.  687;  Eankin  v.  Allison,  64  N.  C. 
673.  But  see  Hart  v.  Oatman,  1  Barb. 
(N.  Y.)  229  (holding  parties  in  inter- 
est, not  parties  to  the  record,  is  meant), 
and  compare  Nelson  v.  East  Side  Groe. 
Co.,  26  Cal.  App.  344,  146  Pac.  1055. 

[c]  One  of  a  class  in  whose  hehalf 
an  action  is  brought  but  who  is  not  a 
party  of  record   is  not   a  party  within 
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the  rule.  Brown  v.  Bache,  66  App.  Div. 
367,  72  N.  Y.  Supp.  687. 

[d]  In  New  Jersey,  transitory  ac- 
tions shall,  at  the  discretion  of  the 
court,  be  tried  in  the  county  (1)  in 
which  the  plaintiff  resides,  or  (2)  in 
which  the  defendant  resides,  or  (3)  in 
which  the  cause  of  action  arose,  or  (4) 
in  which  process  was  served  on  a  non- 
resident defendant.  Chancellor  v.  Mor- 
ris, 82  N.  J.  L.  14,  81  Atl.  347;  Kelly 
f.  Haugh,  60  N.  J.  L.  124,  37  Atl.  435; 
Bell  r.  Morris  Canal  &  Bkg.  Co.,  15  N. 
J.  L.  63;  Dauchy  v.  Taylor,  9  N.  J.  L. 
96. 

9.  Titus  r.  Chippewa  Circ.  Judge, 
168  Mich.  507,  134  N.  W.  487  (under 
statute  as  to  equity  suits);  Bay  State 
Iron  Co.  v.  Goodall,  39  N.  H.  223,  75 
Am.  Dec.  219,  applying  rule  by  anal- 
ogy lo  actions  at  law. 

io.  State  to  use  of  McCormick  f. 
McDougal,  16  Mo.  App.  414. 

11.  State  to  use  of  McCormick  v. 
McDougal,  16  Mo.  App.  414. 

12.  Mich.  —  Cofrode  f.  Judge,  79 
Mich.  332,  44  N.  W.  623,  7  L.  E.  A.  511 ; 
Atkins  f.  Borstler,  46  Mich.  552,  9  N. 
W.  850.  Mo.  — Baislcy  v.  Baisley,  113 
Mo.  544,  21  S.  W.  29,  35  Am.  St.  Eep. 
726;  Bryant  V.  McClure,  44  Mo.  App. 
553.  N.  H.  —  Bishop  v.  Silver  Lake 
Min.  Co.,  62  X.  II.  455.  Bay  State  Iron 
Co.  V.  Goodall,  39  N.  H.  223,  75  Am. 
Dec.  219. 

[a]  This  Is  the  Eule  in  the  Absence 
of  Statute.  —  See  Sleight  v.  Swanson, 
127  Mich.  436,  86  N.  W.  1010.  But  many 
statutes  contain  an  express  provision 
to  this  effect.  See  the  statutes  and  the 
cases  cited  supra,  this  note. 

[b]  The  statute  req.uiring  suit  to  be 
brought  where  a  party  resides  does  not 
apply,  when  both  parties  are  nonresi- 
dents. Sleight  i\  Swanson,  127  Mich. 
436,  86  N.  W.  1010;  Newland  v.  Wayne 
Circuit  Judge,  85  Mich.  151,  48  N.  W. 
544. 

[c]  Actions  against  foreign  insur- 
ance companies  are  included.  Stone  r. 
Travelers'  Ins.  Co.,  78  Mo.  655. 
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which  process  was  served  upon  the  defendant."  If  some  of  the  defend- 
ants  are  non-residents  of  the  state,  the  suit  may  be  brought  in  any 
county  in  which  any  resident  defendant  resides/*  or  in  the  county 
where  the  plaintiff  resides,  and  the  defendant  is  found,^^  but  not  in  the 
county  in  which  the  nonresident  is  served,  if  none  of  the  resident  de- 
fendants reside  there.^^  If  the  plaintiff  is  a  resident  and  the  defendant 
a  nonresident,  it  has  been  held  the  action  may  be  brought  wherever  the 
defendant  can  be  found.^'^ 

c.  Where  the  Defendant  Resides  or  May  Be  Summoned.  —  Some 
statutes  provide  every  other  action  must  be  brought  in  a  county  where 
the  defendant  resides  or  may  be  summoned  or  found. ^* 

d.  Eesidence  mid  Domicile  Defined.  —  The  word  "residence,"  in  the 
statute  relating  to  venue,  has  been  held  to  be  the  fixed  home  of  a  party 
as  understood  by  himself,  and  his  neighbors  and  friends.^*    It  depends 


13.  Chancellor  V.  Morris,  82  N.  J.  L. 
14,   81   Atl.  347. 

[a]  Any  county  where  the  defend- 
ant or  his  property  can  he  found  is  a 
proper  venue  when  both  parties  are 
nonresidents.  Bryant  f.  McClure,  44 
Mo.  App.  553. 

14.  State  to  use  of  MeCormick  v. 
McDougal,  16  Mo.  App.  414;  Ft.  Orange 
Paper  Co.  r.  Risdon,  62  N.  J.  L.  579, 
41  Atl.  706. 

15.  Miller  v.  Thurmond,  20  Mo.  477; 
State  to  use  of  MeCormick  v.  McDoug- 
al, 16  Mo.  App.  414. 

16.  Fort  Orange  Paper  Co.  v.  Eis- 
don,  62  N.  J.  L.  579,  41  Atl.  706. 

17.  Smith  V.  Provident  Sav.  Life 
Assur.  Soc,  159  Mich.  167,  123  N.  W. 
588;  Atkins  v.  Borstler,  46  Mich.  552, 
9  N.  W.  850.  But  compare  Hall  f. 
Shank,  57  Mich.  36,  23  N.  W.  478,  lim- 
ited in  Sleight  v.  Swanson,  127  Mich. 
436,  86  N.  W.  1010. 

[a]  The  Statute  Requiring  the  Suit 
To  Be  Brought  Where  a  Party  Resides 
Does  Not  Apply.  —  Atkins  f.  Borstler, 
46  Mich.  552,  9  N.  W.  850. 

18.  Kan.  —  MeConnell  v.  Hicks,  64 
Kan.  828,  68  Pac.  651.  Ky.— -Bright 
f.  Hammond,  105  Ky.  761,  49  S.  W. 
773.  Neh.  — Omaha  &  R.  V.  E.  Co.  v. 
Brown,  29  Neb.  492,  46  N.  W.  39.  Ohio. 
Fostoria  v.  Fox,  60  Ohio  St.  340,  349, 
54  X.  E.  370;  Dunn  v.  Hazlett,  4  Ohio 
St.  435;  Genin  v.  Grier,  10  Ohio  209. 
Okla.  —  Friedman  v.  First  Nat.  Bank, 
39  Okla.  486,  135  Pac.  1069,  49  L.  R. 
A.  (N.  S.)  548.  Ore.  — Shmit  v.  Day, 
27  Ore.  110,  39  Pac.  870;  Brown  v.  Des- 
chuttes  Bridge  Co.,  23  Ore.  8,  35  Pac. 
177.     S.  0.  — Tate  f.  Blakeley,  3  Hill  1 


297.     Wis.  —  Half  hill    v.    Malick,    145 
Wis.  200,  129  N.  W.  1086. 

[a]  This  is  not  a  technical  right  but 
one  of  importance.  Jacobson  v.  Hos- 
mer,  76  Mich.  234,  42  N.  W.  1110. 

But  service  on  a  person  fraudulently 
induced  to  come  into  the  county  is  void, 
see  the  title,  "Service  of  Process  and 
Papers." 

[bj  In  Tennessee,  it  is  provided 
that  in  all  transitory  actions  the  right 
of  action  follows  the  defendant  wher- 
ever he  may  be  found.  Under  this  stat- 
ute the  defendant  is  not  liable  to  be 
sued  in  a  county  unless  he  is  a  resident 
thereof,  or  is  actually  in  the  county  at 
the  time  of  the  institution  of  the  suit. 
Carlisle  r.  Cowan,  85  Tenn.  165,  2  S. 
W.  26.  See  Nashville  v.  Webb,  114 
Tenn.  432,  85  S.  W.  404,  4  Ann.  Cai. 
1169. 

Where  there  are  several  defendants, 
see  supra,  I,  E,  9,  a,   (11). 

19.  Younger  v.  Spreckels,  12  Cal. 
App.  175,  106  Pac.  895.  See  also  Ala. 
Taylor  v.  Chattanooga  Medicine  Co.,  5 
Ala.  App.  419,  59  So.  707.  Md.  — Tyler 
V.  Murray,  57  Md.  418.  Mo.— Wyrick 
V.  Wyrick,  162  Mo.  App.  723,  145  S.  W. 
144.  N.  Y.  —  Hislop  r.  Taaffe,  141  App. 
Div.  40,  125  N.  Y.  Supp.  614,  refusing 
to  follow  Bischof^  v.  Bischoff,  88  App. 
Div.  126,  85  N.  Y.  Supp.  81;  Cincinnati, 
H.  &  D.  R.  Co.  V.  Ives,  3  N.  Y.  Supp. 
895.  Wash.  —  Carr  v.  Remele,  74  Wash. 
380,  133  Pac.  593. 

[a]  Other  Definitions. —  (1)  A  resi- 
dence is  a  place  where  a  man's  habi- 
tation is  fixed  without  a  present  pur- 
pose of  removing  therefrom.  McCartj 
r.  Thornton,  38  N.  D.  551,  165  N.  W. 
499.    (2)  "Residence"  means  the  place 
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upon  intention  as  well  as-fact.^"  In  doubtful  eases,  the  statute  should 
be  liberally  construed  in  favor  of  jurisdiction  where  the  suit  is  in- 
stituted.^^      According  to  some  courts,  one  may  have  two  or  more 


where  the  party  has  a  fixed  and  perma- 
nent home.  Taylor  v.  Chattanooga 
Medicine  Co.,  5  Ala,  App.  419,  59  So. 
707.  (3)  "Kesidence"  "means  the 
permanent  home  and  the  place  to 
which,  whenever  absent  for  purposes 
of  business  or  pleasure,  one  intends  to 
return."  Hislop  v.  Taaflfe,  141  App. 
Div.  40,  125  N.  Y.  Supp.  614.  See  also 
Washington  v.  Thomas,  103  App.  Div. 
423,  93  N.  Y.  Supp.  994,  16  N.  Y.  Ann. 
Cas.  160.  (4)  It  is  the  place  where  one 
remains  when  not  called  elsewhere  on 
business,  pleasure  or  for  other  tem- 
porary purposes.  Younger  v.  Spreck- 
els,  12   Cal.  App.   175,  106  Pac.  895. 

[b]  Residence  and  domicile  are  syn- 
onymous. Hislop  V.  Taaffe,  141  App. 
Div.  40,  125  N.  Y.  Supp.  614,  refusing 
to  follow  Bischoff  v.  Bisehoff,  88  App. 
Div.  126,  85  N.  Y.  Supp.  81,  and  Cin- 
cinnati, H.  &  D.  E.  Co.  V.  Ives,  3  N.  Y. 
Supp.  895.  But  see  Pearson  t".  West, 
97  Tex.  238,  77  S.  W.  944;  Kelly  V. 
Egan  (Tex.  Civ.  App.),  143  S.  W.  1183. 

[c]  The  words  "inhabitant"  and 
"resident"  mean  the  same.  Brown  v. 
Boulden,  18  Tex.  431. 

[dj  A  temporary  residence  is  not  a 
residence  within  the  venue  statute. 
Taylor  v.  Chattanooga  Medicine  Co.,  5 
Ala.  App.  419,  59  So.  707.  See  also  Ja- 
cobs V.  Callan,  143  App.  Div.  827,  128 
N.  Y.  Supp.  295. 

[e]  The  party's  place  of  business  Is 
not  his  residence.  Cal.  —  O'Brien  v. 
O'Brien,  16  Cal.  App.  103,  116  Pac.  692. 
Okla.  — Eoff  Oil  &  Cotton  Co.  v.  King, 
46  Okla.  31,  38,  148  Pac.  90.  Tex. 
Blucher  f.  Milsted,  31  Tex.  621. 

[f  ]  If  a  party  is  in  the  act  of  mov- 
ing from  one  county  to  another  and  his 
affairs  are  in  such  a  state,  that  it  can- 
not be  certainly  known  where  his  resi- 
dence in  fact  is,  he  may  "we  think" 
be  sued  in  either  county.  Brown  r. 
Boulden,  18  Tex.  431,  quoted  in  Faires 
V.  Young,  69  Tex.  482,  6  S.  W.  800.  See 
also  Berry  v.  Gaudy,  15  La.  Ann.  533, 
construing  a  statute. 

[g]  Until  he  has  effected  an  actual 
and  complete  change  of  residence  to 
another  county,  the  place  of  residence 
(1)  is  the  place  where  the  party  had 
his   residence    for   a   considerable    time 
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anterior  to  suit.  Brown  v.  Boulden,  18 
Tex.  431.  See  King  v.  Watts,  23  La. 
Ann.  563  (under  a  statute) ;  Berry  v. 
Gaudy,  15  La.  Ann.  533.  (2)  Where 
everything  that  could  be  done  towards 
a  removal  had  been  done,  and  the  re- 
mainder was  prevented  solely  by  the 
inability  to  remove  the  family  on  ac- 
count of  sickness,  the  county  to  which 
the  defendant  moved  is  the  proper 
county.  Faires  v.  Young,  69  Tex.  482, 
6  S.  W.  800. 

[h]  The  mere  inhabitancy  of  a 
summer  home  at  certain  seasons  would 
not  make  the  party  a  resident  of  th© 
county  in  which  the  house  is  situated. 
Younger  v.  Spreckels,  12  Cal.  App.  175, 
106  Pac.  895. 

What  is  residence  of  corporation 
within  statute,  see  5  Standard  Proc. 
586. 

[i]  A  municipal  corporation  resides 
in  the  county  where  all  its  territory  is 
and  where  all  its  constituents  reside. 
Buck  V.  Eureka,  97  Cal.  135,  31  Pac. 
845.  See  generally  20  Standard  Peoc. 
98. 

20.  Younger  f.  Spreckels,  12  Cal. 
App.  175,  106  Pac.  895. 

[a]  The  Material  Question  Is  Animo 
Manendi.  —  Younger  f.  Spreckels,  12 
Cal.  App.  175,  106  Pac.  895. 

[b]  The  intention  of  the  party  la 
the  sole  issue  when  none  of  the  phys- 
ical facts  are  in  dispute.  Benavides  v. 
Gussett,  8  Tex.  Civ.  App.  198,  28  S.  W. 
113. 

[c]  "Wliere  Intention  Is  Unknown. 
If  a  party 's  affairs  are  in  such  a  state 
that  it  cannot  be  certainly  known  in 
what  county  his  residence  is  estab- 
lished, where  his  acts  are  to  be  meas- 
ured against  his  mental  reservations, 
the  fact  that  his  domicile  and  place  of 
business  activity  is  in  the  county  where 
he  is  sued  is  an  important  if  not  a  con- 
trolling circumstance.  Carr  v.  Kemele, 
74  Wash.  380,  133  Pac.  593. 

21.  Carr  v.  Remele,  74  Wash.  380, 
133  Pac.  593;  Brown  v.  Boulden,  18  Tex. 
431. 

[a]  The  statute  should  not  be  so 
strictly  construed  as  to  require  the 
plaintiff  to  decide  rightly  at  his  peril. 
Brown  v.  Boulden,  18  Tex.  431. 
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residences  within  the  meaning  of  the  venue  statute." 

The  word  "domicile"  as  used  in  the  statute  has  been  held  to  be  equiv- 
alent to  "residence."" 

The  residence  of  a  minor  is  that  of  his  father,  within  the  meaning  of  the 
statutes  relating  to  venue.^* 

e.  Time  of  Residence.  —  The  party  must  be  a  resident  of  the  county 
at  the  time  of  the  commencement  of  the  action.-' 

f .  Effect  of  Assignments.  —  A  fictitious  and  colorable  assignment 
made  for  the  puprpose  of  conferring  jurisdiction  on  a  particular  court 
will  not  prevail  against  a  motion  for  change  of  venue.-®  But  if  the  as- 
signment is  actual  and  for  a  valuable  consideration,  the  motives  which 
actuated  the  parties  become  immaterial.^^ 

g.  Particular  Actions  Within  the  Rule.  —  The  actions  which  are 
triable  in  the  county  of  a  party's  residence  embrace  every  form  of 
action  not  included  in  the  preceding  statutes  fixing  venue,^'  regardless 


22.  La.  —  Villere  v.  Butman,  23  La. 
Ann,  ol5,  under  statute.  N.  Y. —  Bisch- 
off  V.  Bischoff,  88  App.  Div.  126,  85  N. 
Y.  Supp.  81.  Tex.  —  Pearson  r.  West, 
97  Tex.  238,  77  S.  W.  944;  Littlefield 
V.  Clayton  Bros  (Tex.  Civ.  App.),  194 
S.  W.  194;  Armstrong  r.  King  (Tex. 
Civ.  App.),  130  S.  W.  629;  Gulf,  C.  & 
S.  F.  Rv.  Co.  V.  Overton  (Tex.  Civ. 
App.),  107  S.  W.  71. 

Contra,  Younger  v.  Spreckels,  12  Cal, 
App.  175,  106  Pac.  895.  But  see  Tay- 
lor V.  Chattanooga  Medicine  Co.,  5  Ala. 
App.  419,  59  So.  707,  the  Alabama  stat- 
ute requires  a  "permanent  residence." 

23.  Pearson  r.  West,  97  Tex.  238, 
77  S.  W.  944;  Brown  v.  Boulden,  18 
Tex.  431;  Kellv  v.  Egan  (Tex.  Civ. 
App.),  143  S.  W.  1183. 

[a]  "Domicile"  implies  more  than 
a  mere  temporarv  sojourn  in  a  given 
place.  Sublett  r.  Hurst  (Tex,  Civ, 
App.),  164  S.  W.  448. 

24.  First  State  Bank  v.  Fain  (Tex. 
Civ.  App.),  157  S.  W.  454. 

25.  State  r.  District  Court  (Mont.), 
176  Pac.  613;  Mosher  f.  Huwaldt,  86 
Neb.  686,  126  N.  W.  143. 

[a]  But  if  the  defendant  moves  in. 
to  county  after  the  commencement  of 
the  action,  and  this  fact  is  shown  by 
amended  pleading,  a  plea  of  privilege 
will  be  denied.  Avery  v.  Llano  Cotton 
Seed  Oil  Mill  Assn.  (Tex,  Civ.  App.), 
196  S.  W.  351. 

26.  Christie  V.  Gunter,  26  Tex.  700, 
703;  Waldrep  v.  Eoquemore,  60  Tex. 
Civ.  App.  138,  127  S.  W,  248;  Douglas 
V.  Walker,  42  Tex,  Civ.  App.  213,  92 
S.  W.  1026;  Taylor  v.  Sturgis,  29  Tex. 
Civ.  App.  270,  68  S.  W.  538;  Dee  v.  San 

67 


Pedro,  L.  A.  A  S.  L.  E.  Co.,  50  Utah 
167,  167  Pac.  246. 

[a]  Illustration.  —  An  assignment 
without  a  consideration  to  enable  the 
assignee  to  sue  the  assignor  and  the 
nonresident  against  whom  the  claim  is 
to  be  enforced,  in  the  county  of  the 
assignor's  residence  is  within  the  in- 
hibition of  the  rule,  Linney  v.  Thomp- 
son, 44  Kan,  765,  25  Pac.  208.  See 
Singleton  r.  O'Blenis,  125  Ind.  151,  25 
X,  E.  154;  Dee  v.  San  Pedro,  L.  A.  & 
S.  L.  E.  Co.,  50  Utah  167,  167  Pac.  246. 

[b]  Remedy.  —  The  question  wheth- 
er the  plaintiff  is  the  owner  of  the  note 
should  be  raised  by  answer  instead  of 
a  motion,  as  a  right  to  a  jury  trial  on 
this  issue  exists.  Linney  r.  Thompson, 
44  Kan.  765,  25  Pac.  208,  following 
Drea  v.  Carrington,  32  Ohio  St.  595. 

27.  Brooks  v.  Bonner  (Tex.  Civ. 
App.),  149  S.  W.  564;  Douglas  r.  Walker, 
42  Tex.  Civ.  App.  213,  92  S.  W.  1026,  fol- 
lowing Crawford  v.  Neal,  144  U.  S.  585, 
12  Sup.  Ct,  759,  36  L.  ed.  552.  But  see  Dee 
V.  San  Pedro,  L,A.  &  S.L.R.  Co.,  50  Utah 
167,  167  Pac,  246,  holding  an  assign- 
ment with  or  without  consideration  for 
the  sole  purpose  of  conferring  juris- 
diction shall  not  prevail  as  against  a 
motion  for  change  of  venue. 

28.  Cal.  — State  v.  Campbell,  3  Cal. 
App.  602,  86  Pac.  840.  Neb. —  State  v. 
Hill,  38  Neb.  698,  57  N.  W.  548.  Ohio. 
County  Infirmary  v.  Toledo,  15  Ohio  St. 
409, 

[a]  This  statute  is  subject  to  the 
exceptions  making  the  action  local,  so 
that  the  action  cannot  be  brought  in 
the  county  of  the  residence  of  a  party 
if  it  fallswithin  one  of  the  exceptions. 

Vol.  XXV 


898 


VENUE 


of  who  may  bring  it."  It  is  immaterial  whether  the  action  is  com- 
menced by  summons  or  by  attachment,^"  but  some  statutes  make  special 
provision  for  attachment  suits.^^ 

In  accordance  with  these  rules,  the  following  actions  may  be  tried  in 
the  county  where  a  party  resides,  except  when  special  provision  for 
them  is  made,  or  when  they  are  construed  to  fall  within  one  of  the  ex- 
ceptions: actions  upon  contract,^^  ^nd  on  bonds,  ^^  actions  for  injury  to 
the  person,^*  or  character,  ^^  actions  of  wrongful  death,^''  actions  for  in- 
jury to  personal  property,"  trover  and  conversion,^^  replevin,^^  actions 
for  the  value  of  property  severed  from  the  land,*"  actions  for  an  ac- 
counting,*^ actions  for  specific  performance  of  contracts  to  convey 
lands,*^  actions  for  cancellation  of  a  note  and  mortgage,*^  actions"*  to 


Fishburne  f.  Minott,  72  S.  C.  572,  62 
S.  E.  646. 

[b]  In  Georgia,  the  general  provi- 
eion  compreliends  cases  in  which  a 
judgment  in  personam  may  be  recov- 
ered. Moss  V.  Strickland,  138  Ga.  539, 
542,  75  S.  E.  622. 

29.  State  i:  Campbell,  3  Cal.  App. 
602,  86  Pac.  840. 

[a]  Actions  by  the  state  are  in- 
cluded. State  V.  Campbell,  3  Cal.  App. 
602,  86  Pac.  840. 

30.  Ind.  —  Boorum  v.  Eay,  72  Ind. 
151.  Okla.  —  Friedman  v.  First  Nat. 
Bank,  39  Okla.  486,  135  Pac.  1069,  49 
L.  E.  A.  (N".  S.)  548;  First  Nat.  Bank 
V.  Hesser,  14  Okla.  115,  125,  77  Pac. 
36.  Tex.  —  Chevallier  v.  H.  H.  Williams 
&  Co.,  2  Tex.  239. 

31.  See  supra,  I,  E,  7,  e,  (V). 

32.  See  infra,  I,  E,  11. 

Actions  against  sureties,  see  21 
Standard  Prog.  576. 

33.  Ga.  —  Williams  V.  Lancaster,  113 
Ga.  1020,  39  S.  E.  471.  Ky.  — Smith's 
Admr.  v.  Miller,  140  Ky.  308,  131  S. 
W.  5.  Tex.  —  Stewart  v  Morrison,  81 
Tex.  396,  17  S.  W,  15,  26  Am.  St.  Rep. 
821. 

34.  N.  Y.  — Hislop  v.  Taaffe,  141 
App.  Div.  40,  125  N.  Y.  Supp.  614.  Ore. 
Shmit  V.  Day,  27  Ore.  110.  39  Pac.  870. 
Va.  —  Virginia  &  S.  W.  Ey.  Co.  v.  Hol- 
lingsworth,  107  Va.  359,  58  S.  E.  572. 

[a]  False  Imprisonment.  —  Ah  Fong 
V.  Sternes,  79  Cal.  30,  21  Pac.  381. 

Injuries  to  passengers,  see  21  Stand- 
ard Prog.  130. 

35.  See  18  Standard  Proc.  892. 

36.  See  6  Standard  Prog.  376. 

37.  Mason  v.  Warner,  31  Mo.  508; 
Dunn  V.  District  Court,  35  Okla.  38,  128 
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Pac.    114.    And   see   supra,  I,  E,   7,   e, 
(IV). 

[a]  An  action  for  damages  occa- 
sioned by  a  conspiracy  to  deny  the 
plaintiffs  the  right  to  use  certain  land 
for  pasture  is  transitory.  It  is  an  ac- 
tion for  iniurv  resulting  to  cattle. 
Dunn  r.  District  Court,  35  Okla.  38,  128 
Pac.  114. 

38.  U.  S.  —  Stone  v.  United  States, 
167  U.  S.  178,  17  Sup.  Ct.  778,  42  L. 
ed.  127.  Ark.  —  Emerson  v.  Turner,  95 
Ark.  597,  602,  130  S.  W.  538.  Ga. 
Hall  r.  C.  J.  Roehr  &  Co.,  10  Ga.  App. 
379,  73  S.  E.  550.  Mich.  —  Greeley  v. 
Stilson,  27  Mich.  153.  Tex.  —  Cobb  v. 
Barber,  92  Tex.  309,  47  S.  W.  963. 

See  the  title,  "Trover  and  Conver- 
sion." 

39.  U.  S.  —  Healev  v.  Humphrey,  81 
Fed.  990,  27  C.  C.  A."  39.  Ind.  — Frv  v. 
Shafor,  164  Ind.  699,  74  N.  E.  503; 
Hodson  V.  Warner,  60  Ind.  214.  Wis. 
Young  V.  Lego,  38  Wis.  206. 

See  the  title,  "Replevin." 

40.  Price  f.  Luckv  Four  Gold  Min. 
Co.,  56  Colo.  163,  136  Pac.  1021.  And 
see  supra,  1,  E,  7,  e. 

41.  Smith  V.  Smith,  88  Cal.  572,  26 
Pac.  356;  McDonnell  v.  Collins,  19 
Mont.  372,  48  Pac.  549. 

42.  Miller  v.  Eusk,  17  Tex.  170; 
Hearst's  Heirs  V.  Kuykendall's  Heirs, 
16  Tex.  327;  Luter  v.  Ihnken  (Tex.  Civ. 
Anp.),  143  S.  W.  675.  See  the  title 
' '  Specific  Performance. " 

43.  State  ex  rel.  Martin  r.  Superior 
Court,  97  Wash.  358,  166  Pac.  630,  L. 
E.  A.  1917F,  905.    Compare  I,  E,  7,  e, 

(ni). 

44.  State  ex  rel.  Schatz  v.  District 
Court,  40  Mont.  173,  105  Pac.  554.  See 
generally  19  Standard  Proc,  1081. 
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redeem  mortgaged  property,  quo  warranto  proceedings,*^  and  in  some 
states,  actions  for  injuries  to  land,**^  or  actions  for  damages  for  injuries 
to  real  estate  situated  without  the  state.*^ 

10.  Actions  Triable  Where  Party  Has  a  Place  of  Business.  —  Some 
statutes  authorize  actions  growing  out  of  or  connected  with  the  busi- 
ness** of  a  corporation,  company,*'^  or  individual,^"  to  be  brought  where 
the  office  or  agency  for  the  transaction  of  business  is  located. 

11.  Actions  Upon  Contract.  — At  Place  of  Residence.  —  In  the  absence 
of  an  express  statute  providing  otherwise,  actions  upon  contract  must 
be  brought  in  the  county  where  the  defendant,  or  one  of  the  parties 
residcs.^^  Some  statutes  provide  that  any  action  by  an  assignee  of  a 
claim  arising  out  of  contract  shall  be  commenced  where  one  or  more 
parties  immediately  liable  to  judgment  and  execution  reside.^^ 

The  place  where  the  contract  is  made  is  sometimes  made  the  proper 
venue  of  actions  on  eontract.^^ 

Place  of  Periormance.  —  In  some  states,  statutes  expressly  provide  that 


45.  State  v.  Thompson,  34  Ohio  St. 
365.    See  the  title,  *'Quo  Warranto." 

46.  Kan.  —  Duncan  v.  Yordv,  27 
Kan.  348.  Neb.  —  Omaha  &  E.  V.  R. 
Co.  r.  Brown,  29  Neb.  492,  46  N.  W. 
39.  Ohio.  —  Fostoria  v.  Fox,  60  Ohio 
St.  340,  348,  54  N.  E.  370. 

Compare  supra,  I,  E,  7,  e,  (IV). 

[a]  An  action  for  damages  for  de- 
stroying growing  crops  should  be 
brought  where  the  defendant  resides. 
Duncan  v.  Yordj,  27  Kan.  348. 

47.  N.  Y.  Code  Civ.  Proc.  §982a; 
Jacobus  t:  Colgate,  217  N.  Y,  235,  111 
N.  E.  837,  Ann.  Cas.  1917E,  369. 

48.  See   infra,  this   note. 

{a J  Statute  Is  Not  Confined  to  Ac- 
tions on  Contracts.  —  Donisthorpe  v. 
Lutz,  155  Iowa  379,  136  N.  W.  233. 

[bj  The  office  or  agency  need  not 
be  of  a  permanent  character.  Gilbert 
V.  McCullough,  140  Iowa  362,  118  N.  W. 
611,  citing  Locke  V.  Chicago  Chronicle 
Co.,  107  Iowa  390,  78  N.  W.  49. 

[cj  Actions  by  the  agent  against 
the  principal  (1)  are  included.  And  an 
action  for  coiiipensation  is  connected 
with  and  grows  out  of  the  agency. 
Ockerson  v.  Burnham,  63  Iowa  570,  19 
N.  W.  676.  (2)  The  termination  of  the 
agency  before  the  action  is  brought 
does  not  prevent  suing  where  the 
agency  is  located.  Ockerson  v.  Burn- 
ham,  63  Iowa  570,  19  N.  W.  676, 

49.  In  actions  against  corporations, 
see  5  Standard  Proc.  589. 

In    actions    against   partnerships,   see 
21  Standard  Proc.  48. 
In    actions    against    railroad    compa- 


nies, see  the  title,  "Railroads." 

50.  See  the  statutes  and  the  follow- 
ing: Ind.  —  Edwards  f.  Van  Cleave, 
47  Ind.  App.  347,  94  N.  E.  596.  la. 
Donisthorpe  v.  Lutz,  155  Iowa  379,  136 
N.  W.  233;  Gilbert  v.  McCullough,  140 
Iowa  362,  118  N.  W.  511;  King  i;.  Blair, 
100  Iowa  37,  69  N.  W.  261.  Md, 
Cromwell  V.  Willis,  96  Md.  260,  53  Atl. 
1116;  Chappell  v.  Lacey,  77  Md.  172,  26 
Atl.  499. 

51.  Colo.  —  Bean  v.  Gregg,  7  Colo. 
499,  4  Pac.  903.  Ky.  — Asher  v.  Cor- 
nett,  113  S.  W.  131.  Tex.  —  Valdespino 
V.  Dorrance  &  Co.  (Tex.  Civ.  App.),  207 
S.  W.  649;  Browne  Grain  Co.  v.  Walker 
(Tex.  Civ.  App.),  206  S.  W.  859. 

[a]  Actions  on  Commercial  Paper. 
Dunham  v.  Shindler,  17  Ore.  256,  20 
Pac.  326. 

[b]  An  action  on  a  note  and  for 
foreclosure  of  a  pledge  of  securities. 
State  ex  rel.  Meeker  v.  Superior  Court, 
13  Wash.  607,  43  Pac.  887,  46  Pac.  342. 

Action  on  contract  for  sale  of  real 
property,  see  the  title,  "Vendor  and 
Purchaser." 

52.  Singleton  v.  O'Blenis,  125  Ind. 
151,  25  N.  E.  154,  does  not  apply 
where  action  is  in  rem  and  the  party 
immediately  liable  is  a  nonresident. 

53.  See  infra,  this  note. 

[a]  When  the  Action  Is  Against  a 
Corporation.  —  Gallup  v.  Sacramento  & 
San  Joaquin  Drain.  Dist.,  171  Cal.  71, 
151  Pae.  1142  (municipal  corporations 
are  not  within  provision);  Trezvant 
r.  W,  R.  Strong  Co.,  102  Cal.  47,  36 
Pae.  395.   See  5  Standard  Proc.  590. 
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actions  upon  contract  may  be  tried  in  the  county  in  which  the  contract 
was  to  be  performed."  This  statute  is  permissive,  and  the  action  may 
be  brought  under  it,  or  in  the  county  where  the  defendant  resides,^^ 
but  some  courts  hold  the  statute  to  be  imperative." 

If  a  person  is  joined  who  is  not  a  party  to  the  contract  and  not  a  resident 
of  the  county  where  the  contract  is  payable,  the  action  as  to  him  cannot 
be  brought  in  that  county.*^ 


Actions  against  passenger  carriers, 
see  21  Standard  Proo.  122,  note  51. 

54.  Cal.  —  Whitney  v.  Sellers'  Com. 
Co.,  130  Cal.  188,  62  Pac.  472;  Trezvant 
1-.  W.  R.  Strong  Co.,  102  Cal.  47,  36  Pac. 
395,  Tule  is  limited  to  actions  against 
corporations.  Colo.  —  Maxwell-Cham- 
berlin  Motor  Co.  v.  Piatt,  173  Pac.  867; 
Brewer  v.  Gordon,  27  Colo,  111,  59  Pac. 
404,  83  Am.  St.  Rep.  45;  Peabody  v. 
Oleson,  15  Colo.  App.  346,  62  Pac.  234. 
la.  —  Moyers  f.  Council  Bluffs  Nursery 
Co.,  125  Iowa  672,  101  N.  W.  508;  Pra- 
der  V.  National  M.  Ace.  Assn.,  107  Iowa 
431,  78  N.  W.  60.  Mont.  — State  ex  rel. 
Interstate  Lumb.  Co.  v.  District  Court, 
54  Mont.  602,  172  Pac.  1030;  State  ex 
rel.  Coburn  v.  District  Court,  41  Mont. 
84,  108  Pac.  144.  Tex.  — Texas  &  P. 
Ry.  Co.  V.  Hornbeck,  90  Tex.  496,  39 
S.  W.  564;  Cohen  t\  Munson,  59  Tex. 
236;  Phelps  v.  Norman  (Tex.  Civ. 
App.),  55  S.  W.  978,  actions  upon  a 
contract  in  writing  to  perform  an  ob- 
ligation in  a  particular  county. 

faj  "Obligation"  (1)  as  used  in  a 
statute  prescribing  the  venue  of  ac- 
tions on  a  contract  to  perform  an  obli- 
gation in  particular  county,  defined. 
Ogburn-Dalchau  Lumb.  Co.  v.  Taylor, 
59  Tex.  Civ.  App.  442,  126  S.  W.  48.  (2) 
Only  such  an  obligation  as  might  be 
the  basis  of  a  suit  is  contemplated.  Bo- 
mar  Cotton  Oil  Co.  V.  Schubert  (Tex. 
Civ.  App.),  145  S.  W.  1193. 

[b]  The  place  where  the  contract 
was  made  does  not  control.  Brewer  v. 
Gordon,  27  Colo.  Ill,  59  Pac.  404,  83 
Am.  St.  Rep.  45;  Smith  v.  Post  Print- 
ing &  Pub.  Co.,  17  Colo.  App.  238,  68 
Pac.   119. 

[c]  The  statute  embraces  (1)  suits 
for  damages  for  breach  of  contract  and 
suits  to  enforce  specific  performance. 
Durst  V.  Swift_,  11  Tex.  273.  (2)  It  em- 
braces an  action  for  personal  injuries 
by  an  employee  of  a  railroad  company. 
Oels  V.  Helena  &  L.  S.  &  R.  Co.,  10 
Mont.  524,  26  Pac.  1000. 

[d]  An  action  for  rent  may  be 
brought    where     the    rent    is    payable. 
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Campbell  V.  Gates  (Tex.  Civ.  App.),  51 

S.  W.  268. 

[e]  Actions  upon  open  account  are 
not  within  the  statute.  Bond  v.  Hurd, 
31  Mont.  314,  78  Pac.  579. 

[f]  The  venue  of  an  action  on  a 
supersedeas  bond  is  not  determined  by 
the  place  of  performance  of  the  con- 
tract on  wtich  the  judgment  was  re- 
covered. Mclnnes  i;.  Wallace  (Tex.  Civ. 
App.),  44  S.  W.  537. 

[g]  An  action  on  a  guarantee  in 
writing  of  the  payment  of  notes  sued 
on  according  to  their  tenor  and  legal 
effect  may  be  brought  in  the  county 
where  the  notes  are  payable.  It  is 
otherwise  as  to  a  guarantee  of  a  debt 
which  is  silent  as  to  a  note.  Poindex- 
ter  r.  First  State  Bank  (Tex.  Civ. 
App.),  202  S.  W.  809. 

In  actions  against  corporations,  eee 
5  Standard  Proc.  590. 

Action  against  surety,  see  21  Stand- 
ard Proc.  576. 

55.  Bales  r.  Cannon,  42  Colo.  275, 
94  Pac.  21;  Brewer  v.  Gordon,  27  Colo. 
Ill,  59  Pac.  404,  83  Am.  St.  Rep.  45; 
Smith  V.  Post  Print.  &  Pub.  Co.,  17 
Colo.  App.  238,  68  Pac.  119;  Denver  & 
Rio  Grande  Ry.  Co.  v.  Cahill,  8  Colo. 
App.  158,  45  "Pac.  285;  Holcomb  V. 
Williams  (Tex.  Civ.  App.),  194  S.  W. 
631 ;  Burleson  v.  Lindsey  (Tex.  Civ. 
App.),    23    S.    W.    729. 

[a]  A  change  of  venue  to  the  county 
of  defendant's  residence  will  not  be 
granted  when  the  action  is  brought  in 
the  county  of  the  place  of  perform- 
ance. Burleson  t".  Lindsey  (Tex.  Civ. 
App.),  23  S.  W.  729. 

56.  State  ex  rel.  Interstate  Lumb. 
Co.  V.  District  Court,  54  Mont.  602,  172 
Pac.  1030,  holding  the  word  "may" 
must  be  read  "must,"  and  that  this 
provision  is  an  exception  to  the  rule 
as  to  residence.  A  change  of  venue 
to  the  county  of  defendant's  residence 
will  not  be  granted. 

57.  Behrens  Drug  Co.  t'.  Hamilton, 
92  Tex.  284,  48  S.  W.  5  (overrulina, 
Oxsheer  v.  Watt,  91   Tex.  402,  44  S.  W. 
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The  contract  need  not  be  in  writing  ^^  unless  expressly  required  by 
statute.^*  The  contract  need  not  in  express  terms  require  perlormance 
in  a  particular  county j""  unless  the  statute  expressly  requires  it,«^  but 
to  authorize  suit  there,  it  is  requisite  that  the  contract  be  such  that  it 
must  necessarily  be  executed  there,"  although  it  has  been  held,  that 
where  the  place  of  payment  is  not  specified,  the  rule  that  the  debt  is 
payable  where  the  debtor  resides,  or  may  be  found,  applies  and  the 
action  may  be  brought  there.*^^ 

12.  Actions  By  and  Against  Executors  and  Administrators, 
Guardians  and  Trustees/'* — Actions  by.—  Actions  by  executors  and 
administrators  which  do  not  grow  out  of  matters  connected  with  the 
settlement  of  a  decedent's  estate  are  governed  by  the  general  statutes 
relating  to  venue.*^ 


67);  Lindheim  v.  Muschamp,  72  Tex. 
33,  12  S.  W.  125  (where  the  sureties 
were  joined,  and  the  bond  speciiied  no 
place  of  payment);  Holloway  v. 
Blum,  60  Tex,  625. 

58.  State  ex  rel.  Interstate  Lumb. 
Co.  V.  District  Court,  54  Mont.  602,  172 
Pac.  1030. 

[a]  The  term  "contract"  includes 
every  kind  of  a  contract,  whether  ex- 
press or  implied.  State  ex  rel.  Inter- 
state Lumb.  'Co.  V.  District  Court,  54 
Mont.  602,  172  Pac.  1030,  overniling 
Bond  V.  Kurd,  31  Mont.  314,  78  Pac. 
579. 

59.  See  the  statutes  and  the  follow- 
ing: Wixom  V.  Hoar,  158  Iowa  426, 
139  N.  W.  890;  Kelsey  v.  Early  G.  & 
Elevator  Co.  (Tex.  Civ.  App.),  206  S. 
W.  849;  Borden  f.  Le  Tulle  Merc.  Co., 
32  Tex.  Civ.  App.  477,  74  S.  W.  788; 
Seley  v.  Williams,  20  Tex.  Civ.  App. 
403,   50   S.    W.   399. 

[a]  Any  parol  agreement  that  a 
written  contract  shall  be  performed  in 
a  particular  county  cannot  be  consid- 
ered. Ogburn-Dalchau  Lumb.  Co.  V. 
Taylor,  59  Tex.  Civ.  App.  442,  126  S. 
W.  48. 

60.  Valdespino  v.  Dorrance  &  Co. 
(Tex.  Civ.  App.),  207  S.  W.  649;  Seley 
V.  Williams,  20  Tex  Civ.  App.  407,  50 
S.  W.   399. 

61.  Wixom  f.  Hoar,  158  Iowa  426, 
139  N.  W.  890;  Fort  Dodge  Coal  Co. 
V.  Willis,  71  Iowa  152,  32  N.  W.  253. 

62.  Cecil  V.  Fox  (Tex.  Civ.  App.), 
208  S.  W.  954;  Valdespino  v.  Dorrance 
&  Co.  (Tex.  Civ.  App.),  207  S.  W.  649; 
Birge  V.  Loveladv  (Tex.  Civ.  App.),  145 
S.  W.  1194;  Selev  r.  Williams,  20  Tex. 
Civ.   App.  405,  50  S.  W.   399. 

[a]     That  the  instrument  of  writing 


should  plainly  provide  for  a  perform- 
ance of  the  obligation  in  a  county  dif- 
ferent from  that  in  which  defendant 
resides  is  contemplated  by  the  stat- 
ute. Colo.  —  Brewer  v.  Gordon,  27 
Colo.  Ill,  59  Pac.  4'04,  83  Am.  St.  Eep. 
45.  la.  —  Prader  v.  National  M.  Ace. 
Assn.,  107  Iowa  431,  78  N.  W.  60.  Tex. 
Cohen  f.  Munson,  59  Tex.  236.  See 
Bigham  v.  Talbot,  51  Tex.  450. 

[b]  The  expression  f.  o.  b.  has  noth- 
ing to  do  with  fixing  the  place  of  pay- 
ment, and  an  action  for  sale  of  goods 
at  a  certain  price  f.  o.  b.  cars  at  a 
specified  place  must  be  brought  in  the 
countv  of  the  purchaser's  residence. 
Harris  r.  Moller  (Tex.  Civ.  App.),  207 
S.  W.  961;  Russell  &  Co.  f.  Heitmann  & 
Co.   (Tex.  Civ.  App.),  86  S.  W.  75. 

[c]  An  action  on  a  bond  is  not 
triable  in  the  county  where  the  dutiea 
of  the  principal  are  to  be  performed, 
as  the  contracts  of  the  principal  and 
of  the  surety  are  distinct.  First  State 
Bank  r.  Fain  (Tex.  Civ.  App.),  157  S. 
W.  454. 

63.  State  ex  rel,  Coburn  v.  District 
Court,  41   Mont.   84,   108  Pac.  144. 

[a]  An  action  for  wages  may  be 
brought  where  the  services  are  rend- 
ered although  the  debtor  resides  else- 
where. State  ex  rel.  Coburn  v.  District 
Court,  41  Mont.  84,  108  Pac.  144.  But 
see  Bond  v.  Hurd,  31  Mont.  314,  78 
Pac.  579. 

64.  Venue  of  probate  proceedings, 
see  the  title,  "WiUs." 

Venue  of  actions  to  establish  trusts, 
see   the   title,    "Trusts  and  Trustees." 

Actions  by  and  against  guardians, 
see    10    Standare*    Proc.    836. 

65.  Ga.  —  Ragan  r.  Smith,  142  Ga. 
398,    83    S.    E.    119.       Ind.  —  Mark     v. 
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Actions  Against.  —  If  there  is  no  specific  statute  relating  to  executors, 
guardians,  etc.,  or  if  a  particular  action  does  not  fall  within  the  statute, 
an  action  against  such  a  person  must  be  brought  in  the  county  of  the 
residence  of  a  party,  or  of  the  defendant,  or  in  some  states  where  he 
may  be  found.^«  In  some  states  the  venue  of  actions  against  executors, 
administrators  and  guardians  is  expressly  regulated  by  statute."  Thus 
it  is  variously  provided  that  actions  against  an  executor,  guardian  or 
trustee  may  he  brought  where  he  was  appointed  or  resides  ;*"  that  a 
suit  to  establish  a  money  demand  against  the  estate  he  represents  must 
be  brought  in  the  county  in  which  the  estate  is  administered  i"^  that  an 
action  for  the  distribution  of  the  estate  of  a  deceased  person,  or  for  its 
partition  among  his  heirs,  or  for  the  sale,  for  the  payment  of  his  debts, 
of  property  devised  by  him,  must  be  brought  where  the  personal  rep- 
resentative was  appointed;'"  and  that  actions  upon  official  bonds  or 
against  executors  and  administrators  in  their  official  capacity  shall  be 
instituted  in  the  county  where  the  bonds  shall  have  been  given,  if  the 


North,  155  Ind.  575,  57  N.  E.  902. 
N.  0.  —  Whitford  v.  North  State  Life 
Ins.  Co.,  156  N.  C.  42,  72  S.  E.  85. 

[a]  Not  Required  To  Sue  in  County 
of  Appointment.  —  Hannon  f.  South- 
ern Power  Co.,  173  N.  C.  520,  92  S.  E. 
353;  Whitford  v.  North  State  Life 
Ins.  Co.,  156   N.  C.  42,  72  S.  E.  85. 

[b]  Actions  to  recover  possession  of 
assets  taken  from  the  decedent  by  a 
tort  must  be  brought  in  the  county  of 
the  defendant's  residence.  Mark  v. 
North,  155  Ind.  575,  57  N.  E.  902. 

66.  Ga.  —  Long*  v.  Stanford,  135 
Ga.  823,  70  S.  E.  645.  lU.  — People's 
Bank  v.  Wood,  193  111.  App.  442.  N.  Y. 
Rathbun  v.  Brownell,  43  Misc.  307,  88 
N.  Y.  Supp.  833.  Tex.  — Stewart  v. 
Morrison,  81  Tex.  396,  17  S.  W.  15,  26 
Am.  St.  Eep.  821;  Eoan  v.  Eaymond, 
15  Tex.  78. 

As  to  actions  upon  executor's  bonds, 
see  8  Standard  Proc.  782. 

[a]  Where  the  administrator  is  a 
co-defendant,  he  may  be  sued  in  any 
county  where  a  part  of  his  codefend- 
ants  reside.  Owen  v.  State,  25  Ind. 
107.  See  also  Eathbun  v.  Brownell,  43 
Misc.  307,  88  N.  Y.  Supp.  833. 

67.  See  the  statutes. 

[a]  Actions  by  executors  and  ad- 
ministrators are  not  embraced  in  such 
a  statute.  Whitford  v.  North  State 
Life  Ins.  Co.,  156  N.  C.  42,  72  S.  E. 
85. 

Executor  is  not  a  public  ofacer,  see 
supra,  I,  E,  8,  b. 

68.  Osborn  v.  Lidv,  61  Ohio  St.  90, 
37  N.  E.  434. 

[a]    The  use  of  the  word  "may"  in- 
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dicates  the  action  may  be  brought  un- 
der this  statute  or  under  the  statute 
authorizing  every  other  action  to  be 
brought  where  the  defendant  resides 
or  may  be  summoned.  Osborn  v.  Lidy, 
51    Ohio    St.    90,    37    N.    E.    434. 

69.  Vandever's  Admrs.  v.  Freeman, 
20  Tex.  333,  70  Am.  Dec.  391;  Eich- 
ardson  v.   Wells,  3   Tex.   223. 

[a]  Independent  executors  are  with- 
in the  application  of  the  statute.  Mor- 
ton V.  Morris  (Tex.  Civ.  App.),  56  S. 
W.  559. 

[b]  The  surviving  wife  who  has 
qualified  as  survivor  of  the  commun- 
ity is  not  an  administratrix  within  the 
statute.  Jones  f.  McEae,  16  Tex.  Civ. 
App.  308,  41  S.   W.  403. 

[c]  Actions  Not  Within  the  Statute. 
(1)  Action  for  waste,  mismanagement 
and  conversion  of  the  estate.  Mor- 
ton r.  Morris  (Tex.  Civ.  App.),  56  S. 
W.  559.  (2)  An  action  on  executor's 
bond.  Stewart  v.  Morrison,  81  Tex. 
396,  17  S.  W.  15,  26  Am.  St.  Eep.  821. 
And  see  8  Standard  Proc.  782.  (3) 
An  action  to  obtain  a  construction  of 
a  will.  Crosson  v.  Bwjer,  9  Tex.  Civ. 
App.  482,  30  S.  W.  929.  (4)  Actions 
revived  against  an  executor  on  the 
death  of  tlie  original  defendant.  Wil- 
liams V.  Harris  (Tex.  Civ.  App.),  193 
S.  W.  403. 

[d]  The  petition  should  show  that 
the  estate  is  being  administered  in  the 
county  in  which  the  suit  is  brought. 
Eogers  i;.  Harrison,  1  White  &  W.  Civ. 
Cas.   (Tex.)    §  494. 

70.  Taylor  v.  Harris,  164  Ky.  654, 
176  S.  W.  168;     Perkins  v.  McCarley, 
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principal  or  any  of  the  sureties  on  the  bond  is  in  the  county,  and  if  not, 
then  in  the  plaintiff's  county." 

F.  Pleading  and  Proof.  —  The  necessity  and  manner  of  stating  the 
venue  is  elsewhere  discussed,"  as  is  the  matter  of  proof  and  variance.^^ 

G.  Traverse  of  Allegation  op  Venue.  —  At  common  law,  the  venue 
laid  in  transitory  actions  is  not  traversable,^*  but  the  venue  in  local 
actions  may  be  traversed.^^ 

IT.  Stipulation  or  Agreement  as  to  Place  of  Trlu..  —  The  parties 
may  by  stipulation  or  agreement  before  suit,  determine  the  venue  of 
the  action,'^  or  by  subsequent  agreement  change  the  venue  of  the  ac- 


97  Ky.  43,  29  S.  W.  867;  Willis'  Admr. 
f.  Roberts'  Admr.,  90  Ky.  122,  13  S.  W. 
358;  See  Phalan  v.  Louisville  S.  V. 
&  Tr.  Co.,  88  Ky.  24,  10  S.  W.  10; 
Worthington's  Exrs.  f.  Ware,  24  Ky. 
L.   Rep.   429,   68   S.    W.  627. 

[a]  The  clause  relating  to  distribu- 
tion of  the  estate  refers  to  personal, 
not  real,  estate.  Perkins  v,  McCarley, 
97  Ky.  43,  29  S.  W.  867. 

[b]  An  action  to  sell  land  devised 
to  the  plaintiffs  and  defendants  and  to 
distribute  the  proceeds  is  not  within 
this  statute  but  must  be  brought  where 
the  land  is  situated.  Perkins  v.  Mc- 
Carley, 97  Ky.  43,  29  S.  W.  867. 

[e]  An  action  to  cancel  a  note  given 
to  the  testator  is  not  within  the  stat- 
ute. Forsee  's  Admx.  v.  Forsee,  144  Ky. 
169,  137  S.  W.  836. 

71.  Roberts  V.  Connor,  125  N.  C.  45, 
34  S.  E.  107;  Wood  v.  Morgan,  118 
N.  C.  749,  24  S.  E.  522  (action  on 
official  bond);  Clark  V.  Peebles,  100 
N.  C.  348,  6  S.  E.  798. 

[a]  The  statute  applies  to  all  actions 
against  executors'  in  their  official  ca- 
pacity whether  on  their  bonds,  or  for 
the  purpose  of  holding  them  liable  for 
any  acts  of  theirs  as  personal  rep- 
resentative or  for  any  liability  of  their 
testators  incurred  during  their  lifetime. 
Farmers'  State  Alliance  v.  Murrell,  119 
N.  C.  124,  25  S.  E.  785;  Stanley  v. 
Mason,   69   N.   C.  1. 

[b]  Actions  to  recover  legacies 
are  within  the  statute.  Bidwell  v. 
Kme,  71  N.  C.  287. 

Ii]  A  guardian's  bond  is  an  "offi- 
dial  bond"  within  the  statute.  State 
ex  rcl.  Cloman  v.  Staton,  78  N.  C.  235. 

[dl  An  action  to  construe  the  will 
is  within  the  statute.  Devereux  v. 
Devereux,  81   N.  C.  12. 

[e]  An  action  for  services  rendered 
the    administrator    is    not    within    the 


statute.     Craven  v.  Munger,  170  N.  0. 
424,  87  S.   E.  216. 

72.  See  6  Standard  Proc.  674;  4 
Standard  Proc.  844. 

In  information  of  intrusion,  see  12 
Standard  Proc.  715. 

73.  See  the  title  "Variance"  and 
also  the  Encyclopaedia  or  Evidence, 
title  "Venue." 

74.  Livingston  v.  Jefferson,  1  Brock. 
203,  4  Hughes  606,  15  Fed.  Cas.  No. 
8,411. 

75.  Livingston  v.  Jefferson,  1  Brock. 
203,  4  Hughes  606,  15  Fed.  Cas.  No. 
8,411;  Little  V.  Chicago,  St.  P.  M.  & 
O.  Ry.  Co.,  65  Minn.  48,  67  N.  W. 
846,  60  Am.  St.  Rep.  421,  33  L.  E.  A. 
433. 

As  to  method  of  objecting  to  venue, 
see  infra,  I,  I,  4. 

76.  Ala.  —  Thompson  v.  Union 
Springs  Guano  Co.,  80  So.  409.  N.  Y. 
Benson  v.  Eastern  Bldg.  &  Loan  Assn., 
174  N.  Y.  83,  66  N.  E.  627;  Greve- 
Aetna  Live  Stock  Ins.  Co.,  81  Hun  28, 
30  N.  Y.  Supp.  668,  1  N.  Y.  Ann.  Caa. 
14.  Tex.  —  Texas  Moline  Plow  Co.  v. 
Biggerstaff  (Tex.  Civ.  App.),  185  S.  W. 
341.  Wash.  — State  ex  rel.  Shwa- 
bacher  Bros.  &  Co.  v.  Superior  Court,  61 
Wash.  681,  112  Pac.  927,  Ann,  Cas. 
1912C,  814. 

But  see  Nute  v.  Hamilton  Mut.  Ins. 
Co.,  6  Gray  (Mass.)  174;  Molina  r.  De 
la  Riva,  6  Phil.  Isl.  12  (the  parties 
cannot  thus  deprive  the  court  of  juris- 
diction); 14  Standard  Proc.  6,  as  to 
stipulations  in  insurance  policies.  See 
generally  the  title,  "Stipulations." 

[a]  If  the  action  is  not  brought  In 
the  county  named  in  the  stipulation  the 
defendant's  remedy  is  by  motion  for 
a  change  of  venue,  not  by  motion  to 
dismiss.  Benson  v.  Eastern  Eldg.  &> 
Loan  Assn.,  174  N.  Y.  83,  66  N.  B.  627. 
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tion,^^  except  where  the  matter  of  venue  goes  to  the  jurisdiction  of  the 
subject  matter.'^^  Thus  in  some  states  they  cannot  stipulate  as  to  the 
venue  of  local  actions/"  While  in  others  such  a  stipulation  is  valid  be- 
cause the  venue  is  not  regarded  as  jurisdictional.^" 

I.  Objections  tlnd  Waivers.^^  —  1.  Wliether  Defect  Goes  to  Juris- 
diction.—  The  question  as  to  the  time  when  the  objection  should  be 
made  that  an  action  is  brought  in  the  wrong  county,  and  as  to  the  waiver 
thereof,  depends  upon  whether  the  defect  relates  to  the  jurisdiction  of 
the  court,®^  As  a  general  rule,  the  statutes  and  rules  governing  the 
venue  of  actions  relate  to  procedure,  and  do  not  limit  the  jurisdiction 
of  the  court  over  the  subject  matter.*^   This  is  true,  even  in  the  case  of 


77.  State  ex  rel.  Shwabaeher  Bros, 
&  Co.  V.  Superior  Court,  61  Wash.  681, 
112  Pac.  927,  Ann.  Cas.  1912C,  814.  See 

5  Standard  Proc.  33. 

78.  See  infra,  I,  I,  1  and  5;  17 
Standard  Proc.  691. 

79.  See  17  Standard  Proc.  691,  696. 

80.  Minn.  —  Smith  r.  Barr,  76  Minn. 
513,  79  N.  W.  507.  S.  C.  —  Code  of  Civ. 
Proc.   §§172,  and   174.     But  see   Silcox 

6  Co.  V.  Jones,  80  S.  C.  484,  61  S.  E. 
948;  Bacot  v.  Lowndes,  24  S.  C.  392; 
Trapier  v.  Waldo,  16  S.  C.  276.  Tex. 
Thompson  v.  Alford,  20  Tex.  491. 

[a]  Consent  Need  Not  Be  in  Writ- 
ing.—  Eh-  parte  Pearson,  79  S.  C.  302, 
60   S.   E.   706. 

81.  Of  actions  before  justices  of 
the  peace,  see  17  Standard  Proc.  992. 

82.  See  infra,  this  section. 

83.  U.  S.  —  Ex  parte  Sehollenberger, 
96  U.  S.  369,  24  L.  ed.  853;  Eomaine 
V.  Union  Ins.  Co.,  28  Fed.  625;  Gray 
V.  Quicksilver  Min.  Co.,  21  Fed.  288. 
Cal.  —  Miller  v.  Madera  Canal  &  Irr. 
Co.,  155  Cal.  59,  73,  99  Pac.  502,  22  L. 
R.  A.  (N.  S.)  391;  Miller  V.  Kern  Co. 
Land  Co.,  140  Cal.  132,  73  Pac.  836  (as 
to  actions  under  the  code  and  not  in- 
cluded in  the  constitution,  the  question 
is  not  one  relating  to  jurisdiction); 
Herd  v.  Tuohy,  133  Cal.  55,  65  Pac.  139. 
Colo.  —  KirTay  v.  Union  Pac.  Ey.  Co., 
51  Colo.  509,  119  Pac.  1042,  1054,  Ann. 
Cas.  1913B,  461;  Fletcher  v.  Stowell, 
17  Colo.  94,  28  Pac.  326.  Fla.  —  Tampa 
&  J.  E.  Co.  V.  Trammell,  70  Fla.  409, 
70  So.  400;  Euss  v.  Mitchell,  11  Fla. 
80,  89.  Ind.  —  Eel  River  E.  Co.  r. 
State  ex  rel.  Kistler,  143  Ind.  231,  42 
N.  E.  617  (in  proceeding  to  forfeit 
charter  of  a  corporation,  the  wrong 
venue  goes  to  jurisdiction  over  the 
person);  McCauley  r.  Murdoek,  97 
Ind.  229,  action  on  a  note.  Contra,  Loeb 
V.  Mathis,   37  Ind.  306;      New  Albany 
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&  S.  R.  Co.  V.  Huff,  19  Ind.  444,  action 
affecting  title  to  land.  Ky.  —  Gillen 
V.  Illinois  Cent.  R.  Co.,  137  Ky.  375, 
384,  125  S.  W.  1047.  But  see  Asher  v. 
Cornett,  113  S.  W.  131,  an  action  of 
assumpsit.  Mass.  —  Hastings  v.  Bol- 
ton, 1  Allen  529.  Minn.  —  Cochran  v. 
Cochran,  93  Minn.  284,  101  N.  W.  179; 
Gill  V.  Bradley,  21  Minn.  15;  Nininger 
V.  Board  of  Comrs.,  10  Minn.  133.  N. 
Y.  —  Anderson  v.  Nassau  Elee.  R.  Co., 
138  App.  Div.  816,  123  N.  Y.  Supp.  374. 
N.  C  — Shaver  f.  Huntley,  107  N.  C. 
623,  12  S.  E.  316,  action  against  an 
officer.  P.  I.  —  Manila  R.  R.  Co.  v.  At- 
torney-General, 20  Phil.  Isl.  523,  532. 
P.  R.  —  Hernaiz,  Targa  &  Co.  r.  Vivas, 
20  Porto  Rico  99.  S.  C.  —  Jenkins  v. 
Atlantic  Coast  Line  E.  Co.,  84  S.  C.  343, 
66  S.  E.  409,  an  action  for  a  penalty. 
But  see  Ware  f.  Henderson,  2.3  b.  C. 
385  (an  action  for  an  accounting,  in 
which  it  was  held  the  code  expression 
' '  must  be  tried ' '  is  imperative  and  the 
objection  could  be  raised,  for  the  first 
time,  on  appeal);  Bacot  v.  Lowndes, 
24  S.  C.  392,  sustaining  a  demurrer  for 
lack  of  jurisdiction.  Tex.  —  De  La 
Vega  V.  League,  64  Tex.  205,  214; 
Knoles  v.  Clark  (Tex.  Civ.  App.),  163 
S.  W.  369;  Mitchell  v.  Porter  (Tex. 
Civ.  App.),  194  S.  W.  981;  Parker  v. 
Clay  Eobinson  &  Co.  (Tex.  Civ.  App.), 
156  S.  W.  588.  Utah.  —  Snyder  f.  Pike, 
30  Utah  102,  111,  83  Pac.  692.  Wis. 
Lane  v.  Burdiek,  17  Wis.  92.  Eng. 
British  South  Africa  Co.  v.  Companhia 
de  Mocambique,  [1893]  A.  C.  602,  619, 
63  L.  J.  Q.  B.  70,  69  L.  T.  N.  S.  604. 

[a]  The  provision  that  the  court 
shaU  have  no  jurisdiction  when  the 
action  is  laid  in  the  wrong  venue  does 
not  refer  to  a  want  of  jurisdiction  in 
the  full  sense  of  the  term  as  ordinari- 
ly used.  Smith  v.  Barr,  76  Minn.  513, 
79    N.    W.    507.      See    Kretzschmar    v. 
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actions  local  to  the  county  where  the  subject  of  the  action  is  situated.^* 
The  question  is  regarded  as  a  matter  of  personal  privilege  which  the 
defendant  may  assert  or  waive,^^  or,  as  it  has  been  held,  the  objection 
relates  to  the  jurisdiction  of  the  court  over  the  person  of  the  defend- 
ant." But  some  courts  hold  that  the  objection  relates  to  jurisdiction 
in  actions  local  to  the  county  in  which  the  subject  matter  is  situated,*^ 
and  in  actions  local  to  the  county  where  the  cause  of  action  arose,^*  but 
not  in  transitory  actions.'^  In  some  cases  it  is  held  that  where  the  stat- 


Meehan,   74   Minn.   211,   77   N.   W.   41, 
action  for  injury  to  real  property. 

84.  Cal.  —  Miller  v.  Madera  Canal 
&  Irr.  Co.,  155  Cal.  59,  73,  99  Pac.  502, 
22  L.  R.  A.  (N.  S.)  391;  Miller  v. 
Kern  Co.  Land  Co.,  140  Cal.  132,  73 
Pac.  836,  an  action  for  damages  to 
land.  Colo.  —  Fletcher  v.  Stowell,  17 
Colo.  94,  28  Pac.  326,  action  for  the 
foreclosure  of  a  mortgage.  Ky.  —  Gil- 
len  V.  Illinois  Cent.  R.  Co.,  137  Ky. 
375,  125  S.  W.  1047.  Minn.  —  Kipp  v. 
Cook,  46  Minn.  535,  49  N.  W.  257. 
P.  I.  —  Manila  R.  R.  Co.  f.  Attorney- 
General,  20  Phil.  Isl.  523.  Tex.— Thomp- 
son f.  Alford,  20  Tex.  491;  Mitchell  v. 
Porter  (T^i.  Civ.  App.),  194  S.  W. 
981.  Wis. —  West  v.  Walker,  77  Wis. 
557,  46  N.  W.  819. 

[a]  Contra,  Silcoi  &  Co.  v.  Jones,  80 
S.  C.  484,  61  S.  E.  948^  holding  a  mort- 
gagor cannot  by  consent  confer  juris- 
diction of  a  foreclosure  suit  upon  a 
court  of  a  county  in  which  the  land  is 
not   situated. 

[b]  The  court  has  general  jurisdic- 
tion of  the  subject  matter  of  the  action 
and  the  question  whether  the  court 
shall  try  the  question  of  title  to  land 
in  another  county  is  a  matter  of  per- 
gonal privilege,  that  may  be  waived. 
Snvder  v.  Pike,  30  Utah  102,  111,  83 
Pac.  692. 

85.  See  infra,  I,  I,  5. 

86.  Eel  River  R.  Co.  v.  State  ex  rel. 
Kistler,  143  Ind.  231,  42  N.  E.  617; 
McCauley  v.  Murdock,  97  Ind.  229; 
Railroad  Co.  v.  Morev,  47  Ohio  St.  207, 
24  N.  E.  269,  7  L.  R.  A.  701,  and  the 
defendant  is  not  bound  to  appear  in 
obedience  to  a  summons  served  out  of 
the  prescribed  county. 

'87.  Ala.  —  Karthaus  v.  Nashville, 
C.  &  St.  L.  Ry.  Co.,  140  Ala.  433,  37  So. 
268.  Ark.  —  Jacks  v.  Moore,  33  Ark. 
31,  trespass  to  real  property.  Ga. 
Lowe  V.  Mann,  74  Ga.  387.  la.  —  Long 
V.  Garey  Inv.  Co.,  135  Iowa  398,  112 
N.  W.  550;  McDonald  V.  Second  Nat. 
Bank,   106   Iowa  517,  76  N.   W.  1011; 


Orcutt  V.  Hanson,  71  Iowa  514,  32  N. 
W.  482.  Kan.  —  Martin  v.  Battey,  87 
Kan.  582,  125  Pac.  88,  Ann.  Cas.  1914A, 
440.  Ky.  —  Williams  v.  Davenport,  181 
Ky.  496,  205  S.  W.  551;  Graham's 
Heirs  f.  Kitchen,  118  Ky.  18,  80  S.  W. 
464.  Me.  —  Central  Maine  Power  Co. 
t'.  Maine  Central  R.  R.  Co.,  113  Me. 
103,  93  Atl.  41,  a  replevin  suit.  Ore. 
First  Nat.  Bank  v.  Courtright,  82  Ore. 
490,  158  Pac.  277,  161  Pac.  966,  an 
action  to  foreclose  a  lien  on  land. 
Wash.  —  State  ex  rel.  Peterson  v. 
Superior  Court,  5  Wash.  639,  32  Pac. 
553;  McLeod  v.  Ellis,  2  Wash.  117,  26 
Pac.  76. 

Actions  for  foreclosure  of  mortgages, 
see  19  Standard  Pkoc.  922. 

[a]  To  authorize  a  court  to  act  In 
an  action  in  rem,  it  must  have  juris- 
diction of  the  subject  matter  of  the 
suit,  and  in  such  actions,  the  court  of 
the  wrong  county  acquires  no  jurisdic- 
tion of  the  subject  matter,  and  can 
make  no  order  whatever  affecting  the 
right  to  the  rem.  Orcutt  v.  Hanson, 
71  Iowa  514,  517,  32  N.  W.  482.  "As 
personal  judgment  is  not  demanded  in 
such  cases,  the  action  is  solely  in  rem, 
and  the  court  does  not  acquire  juris- 
diction, save  when  the  venue  is  right- 
ly laid."  Long  v.  Garey  Inv.  Co.,  135 
Iowa  398,   401,   112   N.    W.  550. 

[b]  But  where  the  action  is  treated 
as  an  action  in  personam  and  a  per- 
sonal judgment  only  is  asked  and  ren- 
dered it  is  too  late  to  raise  the  objec- 
tion on  appeal.  Newcomer  v.  Shep- 
pard,  51  Okla.  335,  152  Pac.  66,  an 
action   to   foreclose   a   vendor's  lien. 

88.  Baltimore  &  O.  R.  Co.  v.  Hol- 
lenberger,  76  Ohio  St.  177,  184,  81  N.  E. 
184,  an  action  for  a  penalty.  See  Kyd 
V.  Exchange  Bank,  56  Neb.  557,  76  N. 
W.    1058,    query. 

In  actions  for  penalties,  see  21 
Standard  Proc.  268. 

89.  la.  —  McDonald  v.  .Second  Nat. 
Bank,  106  Iowa  517,  76  N.  W.  1011. 
Me.  — Central    Maine     Power     Co.    v. 
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ute  or  constitntion  provides  than  an  action  must  be  "brought"  or 
"commenced"  in  a  specified  county,  the  courts  of  another  county  have 
DO  jurisdiction  of  the  subject  matter,  but  that  if  the  word  "tried"  is 
used  the  provision  is  not  jurisdictional. ®°  Other  cases,  however,  seem 
not  to  have  attached  any  importance  to  the  use  of  one  or  the  other  of 
these  words. °^ 

2.  Who  May  Raise  Objection.  —  A  foreign  corporation  is  as  much 
entitled  to  plead  its  privilege  of  being  sued  in  the  proper  county  as 
any  other  defendant.''^  But  it  has  been  held  that  a  joint  plea  by  two 
defendants  is  bad  if  one  of  them  is  liable  to  suit  where  the  action  is 
brought.®' 

3.  When  Objection  Made.  —  Generally  the  objection  to  a  wrong 
venue  must  be  made  by  the  defendant  upon  his  first  appearance.**  It 
is  too  late  to  raise  the  objection  for  the  first  time,  after  a  general  ap- 
pearance,®^ after  general  demurrer,®^  after  a  plea  to  the  merits,'^  after 
a  continuance  by  consent,'^  on  the  trial,'®  after  trial  on  the  merits,^  on 


Maine  Central  R.  R.  Co.,  113  Me.  103, 
93  Atl.  41.  Ohio.  —  Railroad  Co.  v. 
Moray,  47  Ohio  St.  207,  24  N.  E.  269, 
7  L.  R.  A.  701,  an  action  against  a  rail- 
road for  injury   to   a  horse. 

But  see  Brackett  v.  Brackett,  61 
Mo.   221. 

[a]  But  if  an  action  for  the  pur- 
pose of  subjecting  property  to  the  pay- 
ment of  a  debt  is  (1)  not  brought  where 
the  defendant  resides  or  may  be  found, 
the  court  is  without  jurisdiction  and 
its  proceedings  are  void.  Friedman  v. 
First  Nat.  Bank,  39  Okla.  486,  135  Pac. 
1069,  49  L.  R.  A.  (N.  S.)  548;  First 
Nat.  Bank  v.  Hesser,  14  Okla.  115,  77 
Pac.  36.  (2)  After  the  dismissal  of  an 
attachment  in  a  suit  brought  where 
the  property  of  the  defendant  is  found, 
but  where  he  does  not  reside,  the 
action  stands  as  if  brought  originally 
by  summons,  and  a  judgment  rendered 
against  the  defendant  for  want  of 
further  appearance  is  void  for  want 
of  jurisdiction  over  his  person.  Brackett 
V.  Brackett,  61  Mo.  221. 

90.  Gomez  V.  Reed  (Cal.),  174  Pac. 
658;  Miller  v.  Madera  Canal  &  Irr. 
Co.,  155  Cal.  59,  99  Pac.  502,  22  L.  R, 
(N.  S.)  391;  Herd  v.  Tuohy,  133  Cal. 
55,  65  Pac.  139;  Fritts  v.  Camp,  94 
Cal.  393,  29  Pac.  867;  Urton  v.  Wool- 
sey,  87  Cal.  38,  25  Pac.  154;  Fletcher 
V.  Stowell,  17  Colo.  94,  96,  28  Pac. 
326. 

91.  See  cases  supra,  notes  82-85. 

92.  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Forbis,  35  Tex.  Civ.  App.  255,  79  S.  W. 
1074. 

93.  Weaver  v.  Crenshaw,  6  Ala.  873. 
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But  a  codefendant  may  verify  a  plea 
of  privilege,  sec  infra,  I,  I,  4,  b. 

94.  U.  S.  — Scott  V.  Hoover,  99  Fed. 
247.  Cal.  —  Cook  v.  Pendergast,  61  Cal. 
72.  Mont.  —  State  ex  rel.  Interstate 
Lumb.  Co.  V.  District  Court,  54  Mont. 
602,  172   Pac.   1030. 

95.  Harris  v.  Smith,  133  Ark.  250, 
202  S.  W.  244;  Burton  V.  Graham,  36 
Colo.  199,  84  Pac.  978. 

96.  Dickson  f.  Scharff  (Tex.  Civ, 
App.),  142  S.  W.  980. 

97.  Fennell  v.  Guffey,  155  Pa.  38, 
25  Atl.  785;  Schauer  v.  Beitel's  Exr., 
92  Tex.  601,  50  S.  W.  931;  Ryan  v. 
Jackson,  11  Tex.  391;  Tignor  v.  Tonev, 
13  Tex.  Civ.  App.  518,  35  S.  W.  881. 
But  see  Fishburne  v.  Minott,  72  S.  C. 
572,  52  S.  E.  646. 

[a]  The  court  has  no  power  to  al- 
low an  answer  in  abatement  to  be  filed 
after  an  answer  to  the  merits.  Hast- 
ings V.  Bolton,  1  Allen  (Mass.)   529. 

[b]  But  the  fact  that  on  a  motion 
to  set  aside  a  default,  the  defendant 
alleged  a  meritorious  defense  does  not 
preclude  him  from  later  pleading  hia 
privilege  to  be  sued  in  the  proper 
county.  Kelly  v.  A.  B.  Crouch  Grain 
Co.  (Tex.  Civ.  App.),  174  S.  W.  630; 
Wolf  V.  Sahm,  55  Tex.  Civ.  App.  564, 
120  S.  W.  1114,  121  S.  W.  561. 

98.  Hambleton  v.  Dignowity  (Tex. 
Civ,  App.),  196  S.  W.  864;  Houston, 
E.  &  W.  T.  Ry.  Co.  v.  Cranberry,  16 
Tex.  Civ.  App.  391,  40  S.   W.  1062. 

99.  Burrill  v.  Sermini,  229  Mass.  248, 
118  N.  E.  331;  Silver  v.  Graves,  210 
Mass.  26,  95  N.  E.  948. 

1.    Fla.  —  Bucki  v.  Cone,  25  Fla.  1, 
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motion  for  new  triaV  or  on  appeaP  or  on  collatera  attack,  nn  ess  he 
question  is  regarded  as  jurisdictional.^  At  common  law  if  a  local  achon 
is  commenced  in  the  wrong  county,  the  objection  may  be  made  on  the 

^'"  4^"How  Objection  Made.  -  a.  Generally.  -  The  method  of  objection 
when  an  action  is  brought  in  the  wrong  county  depends  somewhat  upon 
wSe'her  the  matter  is  regarded  as  jurisdictional  and  whether  the  ground 

^\^.'&;;:r.r^  -e  jurisdictions  the  obj^tion 

that  the  venue  is  not  laid  in  the  proper  county  may  be  taken  by  de- 
murrer,' but  in  other  jurisdictions  the  objection  cannot  be  raised  in  this 


16,  6  So.  160.  Ind.  — See  Eel  River  E. 
Co.  V.  State  ex  rel.  Kistler,  143  In. d.  231, 
42  N  E  617.  But  see  Chicago  &  ».  tj. 
Ky.  Co.  V.  Wheeler,  14  Ind.  App.  62,  42 
N  E  489,  in  the  absence  of  a  demur- 
rer or  answer,  the  objection  may  be 
raised  by  motion  in  arrest  of  judg- 
ment. Mass.  —  Barry  v.  Page,  10  Gray 
398.  Ore.  —  Johnston  v.  Wadsworth, 
24   Ore.  494,  34  Pac.  13. 

2.  Beazley  f.  Denson,  40  Tex.  416. 
3  IT.  C  — Baruch  f.  Long,  117  JN. 
C  509  ''S  S.  E.  447.  Okla.—  Newcomer 
f.'  Sheppard,  51  Okla.  335,  152  Pac.  66; 
Burke  1-.  Malaby,  14  Okla.  650,  78  Pac 
no5  s  C.  —  Kirven  v.  Scarborough, 
70  "  S  C.  288,  49  S.  E.  860.  Tex. 
Swearingen  v.  Wilson,  2  Tex.  Civ.  App. 
157,  21  S.  W.   74. 

4.  See  15  Staxdakd  Pkoc.  4/7. 
5  Ark.  — Jacks  v.  Moore,  33  Ark. 
31  '  Cal.  — Pacific  Yacht  Club  v.  Sau- 
saiito  Bay  Water  Co.,  98  Cal.  487,  33 
Pac  322.  Ind.  —  See  Chicago  &  o.  t.. 
Ky  '  Co.  i:  Wheeler,  14  Ind.  App.  62, 
42  N.  E.  489.  Me.  — Central  Maine 
p'owei-  Co.  V.  Maine  Central  E.  E.  Co., 
113  Me.  103,  93  Atl.  41.  Ohio.  — Balti- 
more &  O.  K.  Co.  V.  Hollenberger,  ,6 
Ohio  St.  177,  81  N.  E.  184  S  C 
Kirven  r.  Scarborough,  70  S.  C.  288,  49 

o      ■jf      Q60 

6.  '  Eightmyer  f.  Eaymond,  12  Wend. 
(N  Y.)  51;'  Draper  v.  Kirkland,  1 
Head  (Tenn.)  260.    See  infra,  I,  I,  4,  e. 

7.  See  supra,  I,  I,  1,  and  infra,  this 
section. 

[a]  A  motion  for  a  nonsuit  is  a 
proper  remedy  if  a  local  action  is 
brought  in  the  wrong  county,  and  the 
objection  does  not  appear  of  record. 
Allen  r.  Forshay,  12  Wend.  (N.  Y.). 
217-  Eightmyer  v.  Eaymond,  12  Wend. 
"(N.'y.)'51. 

8.  Ala.  —  Crawford  V.  Walter,  80 
So.   73;      Harwell  v.   Lehman,  Durr   & 


Co.,  72  Ala.  344.  Ind.  —  See  Eel  Eiver 
E.  Co.  v.  State  ex  rel.  Kistler,  143  Ind. 
231  42  N.  E.  617  (want  of  jurisdiction 
ove'r  person);  Globe  Ace.  Ins.  Co.  v. 
Eeid,  19  Ind.  App.  203,  47  N.  E.  947, 
49  N  E.  291;  Chicago  &  S.  E.  Ey.  Co. 
f.  Wheeler,  14  Ind.  App.  62,  42  N.  E. 
489,  not  ground  for  demurrer  for  want 
of  facts.  Me.  — Central  Maine  Power 
Co  V.  Maine  Central  E.  E.  Co.,  113 
Me.  103,  93  Atl.  41.  Mich.  — Titus  v. 
Chippewa  Circ.  Judge,  168  Mich.  507, 
134  N.  W.  487,  apparently  for  lack  of 
jurisdiction.  Tex.  —  Thompson  v. 
Locke,  66  Tex.  383,  1  S.  W.  112,  when 
the  petition  does  not  show  the  exist- 
ence of  facts  authorizing  suit  in  a 
county  other  than  that  of  defendant's 
residence.  But  see  Ward  v.  Odem 
(Tex.  Civ.  App.),  153  S.  W.  634,  hold- 
ing the  allegation  of  residence  of  the 
defendant  in  another  county  does  not 
render  the  petition  demurrable,  as  the 
privilege  may  be  waived. 

[a]  By  Special  Exception.  —  Holmes 
V.  Coalson  (Tex.  Civ.  App.),  178  S.  W. 
628;  Willis  v.  White  (Tex.  Civ.  App.), 
29  S.  W.  818. 

[b]  A  general  demurrer  (1)  is  not 
suffcient  (Kieschnick  v.  Martin  [Tex. 
Civ.  App.],  208  S.  W.  948;  Parker  v. 
Clay  Eobinson  &  Co.  [Tex.  Civ.  App.], 
156  S.  W.  588),  except  (2)  where  the 
objection  goes  to  the  jurisdiction  of 
the  court.  Birney  f.  Haim,  2  Litt. 
(Ky.)  262.     See  supra,  T,  1,  1- 

[c]  Under  Early  New  York  Prac- 
tice.—Chapman  v.  Wilber,  6  Hill  (N. 
Y.)  475;  Eightmyer  i:  Eaymond,  12 
Wend.   (N.  Y.)   51,  a  local  action. 

[d]  In  the  federal  courts,  if  no 
venue  be  laid,  or  if  a  wrong  venue  in 
a  local  action  is  laid,  the  defendant 
may  demur  or  plead  in  abatement. 
United  States  v.  Woolsey,  28  Fed.  Ca3. 
No.  16,762. 
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way  ^  except  where  the  venue  statute  is  held  to  relate  to  the  jurisdiction 
of  the  court,"  or  where  there  is  a  misjoinder  of  causes  of  action  requir- 
ing different  places  of  trial/^  ^        • 

c  Bij  Plea  in  Abatement  and  Flea  of  Privilege.  —  Questions  of  venue 
not' apparent  on  the  face  of  the  pleading  may  be  raised  by  plea  or  an- 
swer in  abatement  in  some  states/^  but  not  in  others."  In  some  states 
the  plea  is  a  plea  of  privilege.^*  ...,!•.•«> 

The  plea  must  be  certain  to  every  intent,"  and  must  give  the  plamtitt 
a  better  writ.'^    But  it  need  negative^^  only  such  supposable  matter 


9.  Cal.  — Watts  v.  White,  13  Cal. 
321.  ria.  —  Bucki  v.  Cone,  25  Fla.  1, 
16,  .6  So.  160.  Minn.  —  Gill  v.  Bradley, 
21  Minn.  15  (there  is  no  "want  of 
jurisdiction");  Nininger  v.  Board  of 
Comrs.,  10  Minn.  133.  S.  0.  — All  i-. 
Williams,  87  S.  C.  101,  68  S.  E.  1041, 
Ann.    Cas.    1912B,    837. 

10.  Cal.  —  Southern  Pae.  R.  Co.  v. 
Pixley,  103  Cal.  118,  37  Pac.  194; 
Pacific  Yacht  Club  v.  Sausalito  Bay 
Water  Co.,  98  Cal.  487,  33  Pac.  322. 
Qa.  —  Lowe  v.  Mann,  74  Ga.  387.  Ind. 
Loeb  V.  Mathis,  37  Ind.  306.  S.  C. 
Bacot   V.   Lowndes,   24   S.    C.    392. 

See  Kyd  v.  Exchange  Bank,  56  Neb. 
557,  76  N.  W.  1058,  and  supra,  I,  I,  1. 
But  compare.  All  v.  Williams,  87  S.  C. 
101,  68  S.  E.  1041,  Ann.  Cas.  1912B, 
837,  the  court  has  jurisdiction  to 
change  the  place  of  trial. 

As  to  manner  of  objecting  to  want 
of  jurisdiction,  see  17  Standard  Proc. 
900. 

11.  See  Hackett  v.  Carter,  38  Wis. 
394,  and  14  Standard  Proc.  723. 

12.  Ala.  —  Crawford  v.  Walter,  80 
So.  73;  Karthaus  v.  Nashville,  C.  & 
St.  L.  Ey.  Co.,  140  Ala.  433,  37  So. 
268;  Montgomery  Iron  Wks.  v.  Eu- 
faula  Oil  &  Fert.  Co.,  110  Ala.  395,  20 
So.  300.  Fla.  —  E.  O.  Painter  Fertilizer 
Co.  V.  Du  Pont,  54  Fla.  288,  45  So.  507. 
See  Gibbs  v.  Davis,  27  Fla.  531,  8  So. 
633.  111.  — '  Comrs.  of  Drainage  Dist. 
V.  Griffin,  134  111.  330,  25  N.  E.  995, 
"by  plea  to  the  jurisdiction."  Ind. 
Eel  Eiver  R.  Co.  v.  State  ex  rel.  Kist- 
ler,  143  Ind.  231,  42  N.  E.  617;  Moore- 
Mansfield  Const.  Co.  V.  Marion,  B.  & 
E.  T.  Co.,  52  Ind.  App.  548,  101  N.  E. 
15.  Me.  —  Biddeford  Sav.  Bank  v. 
Mosher,  79  Me.  242,  9  Atl.  614.  Mass. 
Burrill  v.  Sermini,  229  Mass.  248,  118 
N.  E.  331;  Hastings  v.  Bolton,  1  Allen 
529.  N.  H.  — Bishop  v.  Silver  Lake 
Min.  Co.,  62  N.  H.  455.  N.  Y.  —  Hee- 
nan  v.  New  York,  W.  S.  &  B.  Ey.  Co., 
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34  Hun  602,  6  Civ.  Proc.  348,  352. 
But  see  Benson  v.  Eastern  Bldg.  & 
Loan  Assn.,  174  N.  Y.  83,  66  N.  E. 
627.  Tenn.  —  Carlisle  v.  Cowan,  85 
Tenn.  165,  2  S.  W.  26.  Tex.  —  Cheval- 
lier  V.  H.  H.  Williams  &  Co.,  2  Tex.  1239. 
See  generally  the  title  "Abatement, 
Pleas  of." 

[a]  In  equity,  a  plea  in  the  nature 
of  a  plea  in  abatement  is  a  proper  ob- 
jection, when  the  bill  does  not  disclose 
the  defect.  Harwell  v.  Lehman,  Durr 
&   Co.,  72  Ala.  344. 

13.  See  Watts  v.  White,  13  Cal.  321. 

14.  Kunz  V.  Eagsdale  (Tex.  Cir. 
App.),  200  S.  W.  269;  Knoles  v.  Clark 
(Tex.  Civ.  App.),  163  S.  W.  369;  Brun- 
er  V.  Bruner  (Tex.  Civ.  App.),  43  S. 
W.    796. 

[a]  The  Plea  May  Be  Amended. 
Beckwith  v.  Powers  (Tex.  Cir.  App.), 
157  S.  W.  177. 

15.  Biddeford  Sav.  Bank  v.  Mosher, 
79  Me.  242,  9  Atl.  614.  See  generally 
the  title   "Certainty  in  Pleading." 

16.  Mackie  r.  Echols,  1  White  &  W. 
Civ.  Cas.   (Tex.)   §  1282. 

[a]  Must  Disclose  Where  the  De- 
fendant Resides.  —  Gibbs  v.  Davis,  27 
Fla.   531,   558,  8   So.   633. 

17.  Ealeigh  v.  Cook,  60  Tex.  438; 
Beckwith  V.  Powers  (Tex.  Civ.  App.), 
157  S.  W.  177;  Tignor  v.  Toney,  13 
Tex.  Civ.  App.  518,  35  S.  W.  881. 

[a]  Need  not  negative  all  the  ex- 
ceptions (1)  in  the  statute.  Beckwith 
r.  Powers  (Tex.  Civ.  App.),  157  S.  W. 
177;  Tignor  v.  Toney,  13  Tex.  Civ. 
App.  518,  35  S.  W.  881.  (2)  The  peti- 
tion may  be  examined  to  ascertain  the 
nature  of  the  case  and  determine 
whether  all  supposable  matter  which 
might  have  bestowed  jurisdiction  has 
been  negatived.  Fermier  v.  Brannan, 
21  Tex.  Civ.  App.  543,  53  S.  W.  699. 

[b]  Where  there  are  several  defend- 
ants, the  fact  that  no  defendant  re- 
sided  in   the   county   must   be   shown. 
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as  would  give  the  court  jurisdiction.    The  plea  must  be  verified.^^ 

Hearing  and  Determination.  —  Unless  the  facts  are  revealed  on  the  face 
of  the  plaintiff's  pleading/®  evidence  must  be  introduced  in  support  of 
a  plea.^"  Issues  of  fact  are  triable  by  a  jury.^^  On  a  plea  of  privilege, 
the  plaintiff's  allegations  authorizing  suit  in  a  county  other  than  that 
of  a  party's  residence,  must  be  proved,  as  well  as  alleged. ^^ 

The  appropriate  judgment  on  a  finding  for  the  plaintiff,  if  there  are  no 

other  pleas,  is  quod  recuperet.^'    On  a  finding  for  the  defendant,  the 

judgment  should  quash  the  writ  or  declaration,^*  except  where  statute 

requires  the  cause  to  be  transferred  to  the  proper  court.^* 

An  appeal  lies  from  an  order  sustaining  the  plea  of  privilege,^®  but 


Graves  v.  First  Nat.  Bank,  77  Tex.  555, 
14  S.  W.  163. 

[c]  In  an  action  to  recover  land, 
the  plea  must  negative  that  the  land 
or  a  part  thereof  is  situated  in  the 
county.     Ryan  v.  Jackson,  11  Tex.  391. 

[d]  That  defendant  had  not  sub- 
mitted himself  to  the  jurisdiction  of 
the  court  need  not  be  affirmatively  al- 
leged. Sites  V.  Lane  (Tex.  Civ.  App.), 
72   S.    W.   873. 

18.  Fritter  V.  Pendleton  (Tex.  Civ. 
App.),  134  S.  W.  1186;  Seley  v.  Whit- 
field   (Tex.    Civ.   App.),   46   S.   W.   865. 

[a]  One  co-defendant  may  verify  a 
plea  of  privilege  of  the  other.  Hud- 
gins  &  Bro.  V.  Low,  42  Tex.  Civ.  App. 
556,  94  S.  W.  411. 

[b]  If  signed  by  a  firm,  the  plea 
must  indicate  which  member  swore  to 
it.  Seley  v.  Whitfield  (Tex.  Civ.  App.), 
46  S.  W.  865. 

19.  Eagland  v.  Guarantee  L.  Ins. 
Co.    (Tex.  Civ.  App.),  157  S.  W.  1187. 

20.  Eagland  v.  Guarantee  L.  Ins. 
Co.  (Tex.  Civ.  App.),  157  S.  W.  1187; 
Morrison  f.  Jaliorick  &  Co.,  1  White  & 
W.   Civ.   Cas.    (Tex.)    §  735. 

[a]  A  failure  of  the  plaintiff  to 
rebut  the  allegations  of  the  plea  by 
evidence'  is  not  an  admission  of  the 
facts.  Eagland  v.  Guarantee  Life 
Ins.  Co.  (Tex.  Civ.  App.),  157  S.  W. 
1187. 

21.  Holmes  t\  Coalson  (Tex.  Civ. 
App.),  178  S.  W.  628;  Hudgins  & 
Bro.  i:  Low,  42  Tex.  Civ.  App,  556, 
94  S.  W.  411.  See  generally  the  title 
"Juries  and  Jurors." 

[a]  The  court  may  submit  the  plea 
of  privilege  to  the  jury  along  with 
main  case,  in  its  discretion.  Holmes 
V.  Coalson  (Tex.  Civ.  App.),  178  S.  W. 
628;  Caswell  v.  Hopson  (Tex.  Civ. 
App.),  47  S.  W.  54. 

22.  McCullar  Lumb.   Co.  v.  Higgin- 


botham  Bros,  &  Co.  (Tex.  Civ.  App.), 
118  S.  W.  885;  Ogburn-Dalchau  Lumb. 
Co.  t\  Taylor,  59  Tex.  Civ.  App.  442, 
126  S.  W.  48;  Seley  v.  Whitfield  (Tex, 
Civ.  App.),  46  S.  W.  865. 

[a]  As  against  an  objection  that  the 
allegations  were  fraudulently  made  to 
fix  the  venue,  the  existence  of  the 
facts,  not  merely  the  averment  of  the 
facts  determines  the  venue.  Hilliard 
V.  Wilson,  76  Tex.  180,  13  S.  W.  25; 
Baldwin  r.  Eichardson,  39  Tex.  Civ. 
App.  348,  87  S.  W.  353. 

[b]  But  if  there  are  no  averments, 
the  court  cannot  find  the  existence  of 
facts  authorizing  suit  in  a  county 
other  than  that  of  the  defendant's  re- 
sidence. Selev  v.  Whitfield  (Tex.  Civ. 
App.),  46  S.  W.   865. 

23.  E.  O.  Painter  Fertilizer  Co.  v. 
Du  Pont,  54  Fla.  288,  292,  45  So.  507. 
See  1  Standard  Proc.  70,  71. 

24.  E.  O.  Painter  Fertilizer  Co.  v. 
Du  Pont,  54  Fla.  288,  292,  45  So,  507. 
See   1    Standard   Prog.    70. 

25.  See  the  statutes  and  Hickman 
V.  Swain,  106  Tex.  431,  167  S.  W.  209; 
Holmes  v.  Coalson  (Tex.  Civ.  App.), 
178  S.  W.  628;  Brant  v.  Lane,  54  Tex. 
Civ.  App.  425,  118  S.  W.  229,  139  S.  W. 
768. 

[a]  It  is  reversible  error  to  dis- 
miss the  suit.  Eagland  v.  Guarantee  L. 
Ins.  Co.  (Tex.  Civ.  App.),  157  S.  W. 
1187;  Burgess  f.  Young  Countv  Abs. 
&  Title  Co.  (Tex,  Civ,  App.),  145  S.  W. 
643. 

Proceedings  on  transfer  of  cause,  see 
the  title,  "Transfer  of  Causes." 

26.  Hickman  v.  Swain,  106  Tex. 
431,  167  S.  W.  209;  Holmes  v.  Coalson 
(Tex.  Civ.  App.),  178  S.  W.  628;  Oakea 
f.  Thompson,  58  Tex.  Civ.  App.  364, 
125   S.  W.   320. 

[a]  No  bill  of  exceptions  as  to  the 
ruling    on    a    plea    of    privilege    is    re- 
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not  from  an  order  overruling  it." 

d.  By  Motion  To  Dismiss.  —  In  some  states,  an  objection  to  an  im- 
proper venue,  apparent  on  the  record,  may  be  raised  by  motion  to  tijs- 
miss.^^  And  when  the  defect  is  jurisdictional  the  court  may  act  on  its 
own  motion.^^ 

e.  By  motion  for  Change  of  Venue.  —  Under  the  code,  the  only  rem- 
edy in  most  states  when  the  action  is  brought  in  the  wrong  county,  is 
to  move  before  answer,  for  a  change  of  venue,'°  except  where  the  mat- 
ter is  jurisdictional.^^  The  court  is  not  bound  of  its  own  motion  trf 
change  the  venue.^^  The  nature  of  the  action  as  affecting  the  venue,  is 
to  be  determined  by  the  character  of  the  complaint  and  from  the  char- 
acter of  judgment  which  might  be  rendered  on  a  default.^* 


quired.     Holmes  v.  Coalson   (Tex.   Civ. 
App.),  178  S.  W.  628. 

[b]  A  statement  of  facts  is  neces- 
sary. Burgess  f.  Young  County  Abs. 
&  Title  Co.  (Tex.  Civ.  App.),  145  S.  W. 
643. 

27.  Hickman  f.  Swain,  106  Tex.  431, 
167  S.  W.  209;  Holmes  v.  Coalson 
(Tex.   Civ.   App.),   178   S.   W.   628. 

28.  U.  S.  —  See  Scott  v.  Hoover,  99 
Fed.  247.  Ala.  —  Crawford  v.  Walter, 
80  So.  73;  Merritt  v.  Alabama  Pyrites 
Co.,  145  Ala.  252,  39  So.  555;  Harwell 
r.  Lehman,  Durr  &  Co.,  72  Ala.  344, 
in  equity.  Ark.  —  Jacks  v.  Moore,  33 
Ark  31.  Ky.  —  Gillen  v.  Illinois  Cent. 
Ey.  Co.,  137  Ky.  375,  125  S.  W.  1047. 
Me.  —  Central  Maine  Power  Co.  v. 
Maine  Central  E.  E.  Co.,  113  Me.  103, 
93  Atl.  41.  Mass.  —  Burrill  v.  Sermini, 
229  Mass.  248,  118  N.  E.  331.  Va. 
Payne  v.  Britton's  Exr.,  6  Eand.  (27 
Va.)    101. 

Contra,  Benson  v.  Eastern  Bldg.  & 
Loan  Assn.,  174  N.  Y.  83,  66  N.  E. 
627. 

[a]  When  the  defect  is  jurisdiction- 
al, a  motion  to  dismiss  is  proper.  Fritts 
V.  Camp,  94  Cal.  393,  29  Pac.  867;  Pen- 
nie  V.  Visher,  94  Cal.  323,  29  Pac.  711. 

[b]  The  judgment  should  show  the 
ground  of  dismissal.  Cox  v.  Eailway 
Co.,  55   Ark.   454,  18  S.  W.  630. 

29.  Central  Maine  Power  Co.  v. 
Maine  Central  E.  E.  Co.,  113  Me.  103, 
93  j^ti_  41, 

30.  Cal. —  Herd  v.  Tuohy,  133  Cal. 
56,  65  Pac.  139;  Watts  v.  White,  13  Cal. 
321.  Colo.  —  Fletcher  v.  Stowell,  17 
Colo.  94,  28  Pac.  326.  la. —  McDonald 
V.  Second  Nat.  Bank,  106  Iowa  517,  76 
N.  W.  1011,  only  when  the  action  is 
personal.  If  the  action  is  in  rem,  im- 
proper venue   is  jurisdictional.     Miim. 
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Kipp  V.  Cook,  46  Minn.  535,  49  N.  W. 
257.  N.  Y.  —  Benson  v.  Eastern  Bldg. 
&  Loan  Assn.,  174  N.  Y.  83,  66  N.  E. 
627.  N.  O.  —  Allen-Fleming  Co.  v. 
Southern  Ey.  Co.,  145  N.  C.  37,  58  S. 
E.  793;  Lucas  V.  Carolina  Cent.  Ry. 
Co.,  121  N.  C.  506,  28  S.  E.  265.  P.  R. 
Hernaiz,  Targa  &  Co.  v.  Vivas,  20 
Porto  Eico  99.  S.  C  — All  v.  Wil- 
liams, 87  S.  C.  101,  68  S.  E.  1041,  Ann. 
Cas.  191 2B,  837.  See  Fishburne  v. 
Minott,  72  S.  C.  572,  52  S.  E.  646,  the 
time  for  making  the  motion  is  not 
prescribed  by  the  code,  and  the  motion 
may  be  made  after  answering. 

See  the  title,  "Change  of  Venue." 
But  see  supra,  I,  I,  4,  b. 

[a]  A  mortgage  foreclosure  suit  is 
so  far  personal,  that  a  change  of 
venue  must  be  demanded.  McDonald 
r.  Second  Nat.  Bank,  106  Iowa  517,  76 
N.  W.  1011. 

31.  See  supra,  I,  I,  1;  I,  I,  4,  c. 

32.  Watts  V.  White,  13  Cal.  321, 
overruling  Vallejo  v.  Eandall,  5  Cal. 
461. 

33.  Donohoe  f.  Eogers,  168  Cal.  700, 
144  Pac.  958;  McFarland  v.  Martin, 
144  Cal.  771,  78  Pac.  239;  Booker  v. 
Aitken,  140  Cal.  471,  74  Pac.  11;  Te/ry 
V.  Eivergarden  Farms  Co.,  29  Cal.  App. 
59,  154  Pac.  476;  Eobinson  v.  Wil- 
liams,  12  Cal.  App.  515,  107  Pac.  705; 
Viets  V.  Silver,  19  N.  D.  445,  126  N.  W. 
239. 

[a]  But  see  State  ex  rel.  Interstate 
Lumb.  Co.  V.  District  Court,  54  Mont. 
6'02,  172  Pac.  1030,  holding  that  if  the 
place  of  performance  of  a  contract 
does  not  appear  in  a  complaint  brought 
in  that  county,  a  motion  for  change 
of  venue  may  be  resisted  by  affidavits 
showing   the   place   of   performance. 

[b]  The  prayer  may  be  looked  to, 
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5:  Waiver."  — a.  Whether  Defect  May  Be  Tf awed  — The  right  to 
have  a  suit  brought  in  the  proper  county  is  a  personal  privilege  which 
may  be  waived,^*  except  when  the  question  is  regarded  as  one  of  juris- 
diction of  the  subject  matter.^''    This  rule  is  frequently  incorporated  in 


especially  when  tlic  body  of  the  peti- 
tion does  not  disclose  the  nature  ff 
the  action.  Newcoin';r  v.  Sheppard,  51 
Okla.  ;^35,  152  Pac.  66. 
'  [c]  If  the  pleading  is  framed  with 
a  double  aspect,  it  will  be  construed 
against  the  pleader  and  in  favor  of  a 
trial  at  the  defendant's  residence.  Ah 
Fong  r.  Sternes,  79  Cal.  30,  21  Pac. 
381. 

[d]  But  if  an  action,  which  is  in 
fact  trover,  is  brought  in  claim  and 
delivery  to  prevent  a  change  of  venue 
to  the  defendant's  residence,  the  court 
■will  look  beyond  the  complaint  to  de- 
termine the  "fact.  State  ex  rel.  Jones 
V.  District  Court,  92  Minn.  205,  99  N. 
W.  806.  ^ 

[e]  The  filing  of  an  answer  cannot 
operate  to  change  the  character  of  the 
plaintiff's  action.  Miller  v.  Kern  Co. 
Land  Co.,  140  Cal.  132,  73  Pac.  836. 

34.  Waiver  in  justice's  court,  see  17 
Standard  Proc.   996. 

35.  U.  S.  —  Ex  parte  Sehollenberger, 
96  U.  S.  369,  24  L.  ed.  853;     Guaranty 
Trust  Co.  V.  McCabe,  250  Fed.  699,  163 
C.  C.  A.  31;     Scott  f.  Hoover,  99  Fed. 
247.    Ala. —  Thompson  v.  Union  Springs 
Guano   Co.,  80   So.  409.    Ariz.  — Big  4 
Advertising  Co.  v.  Clingan,  15  Ariz.  34, 
135    Pac.    713.      Cal. —  Miller    r.    Kern 
County  Land  Co.,  134  Cal.  586,  66  Pac. 
856      (constitutional     provision     as     to 
venue    of    actions    against    corporations 
mav  be  waived) ;    Hearne  t.  De  Young, 
111     Cal.    373,    43    Pac.    1108.      Colo. 
Phoenix  Indem.  Co.  v.  Greger,  39  Colo. 
193,  88  Pac.  1066;     Burton  v.  Graham, 
36  Colo.  199,  84  Pac.  978;     Fletcher  t\ 
Stowell,  17  Colo.  94,  28  Pac.  326.    Fla, 
Baker   &   Holmes  Co.   v.   Indian  Eiver 
State  Bank,   61   Fla.    106,   55   So.   836; 
E.  O.  Painter  Fertilizer  Co.  f.  Du  Pont, 
54  Fla.  288,  45  So.  507;     Curtis  f.  How- 
ard, 33  Fla.  251,  14  So.  812.  lU.— Comrs. 
of  Drainage    Dist.    V.    Griffin,    134    111. 
330,  25  N.  E.  995.     Mo.  —  Lindell  Eeal 
Est.  Co.  f.  Lindell,  133  Mo. '386,  33  S. 
W.  466.    N.  J.  —  Fraley  f.  Feather,  46 
N.  J.  L.  429.    N.  C.  —  Leach  V.  "Western 
North   Carolina  R.   Co.,   65   N.    C.   486. 
Okla.  —  Burke  f.  Malaby,  14  Okla.  650, 
78  Pac.  105.    P.  L  — Manila  E.  E.  Co. 


V.  Attorney  General,  20  Phil.  Isl.  523, 
534.  P.  R.  —  Hernaiz,  Targa  &  Co.  v. 
Vivas,  20  Porto  Eico  99.  Tex. —  Bon- 
ner V.  Hearns,  75  Tex.  242,  12  S. 
W.  38;  De  La  Vega  v.  League,  64  Tex. 
2-05;  Willis  f.  VThite  (Tex.  Civ.  App.), 
29  S.  W'.  818.  Utah.  — Dee  f.  San 
Pedro  L.  A.  &  S.  L.  E.  Co.,  50  Utah 
167,  167  Pac.  246;  Stone  v.  Union  Pac. 
E.  Co.,  32  Utah  185,  89  Pac.  715. 
Snyder  v.  Pike,  30  Utah  102,  111,  83 
Pac.  692.  Va.  —  Pavne  f.  Britten's 
Exrs.,  6  Eand.  (27  Va.)  101.  Wash. 
Barbour  v.  Hodge,  99  Wash.  578,  170 
Pac.   115. 

[a]  In  Equity.  —  Gay  t\  Brierfield 
Coal  &  Iron  Co.,  94  Ala.  303,  11  So.  353, 
33  Am.  St.  Eep.  122,  16  L.  E.  A.  564. 

[b]  Whether  the  Defendant  Is  a 
Corporation  or  Natural  Person.  —  Mil- 
ler f.  Kern  County  Land  Co.,  134  CaL 
586,  66  Pac.  856;  Baker  f.  Holmes  Co. 
V.  Indian  Kiver  State  Bank,  61  Fla. 
106,  112,  55  So.  836. 

[c]  Even  when  the  action  is  re- 
quired to  be  tried  in  the  county  where 
the  subject-matter  is  situated,  a  waiver 
mav  take  place.  Colo.  —  Burton  v. 
Graham,  36  Colo.  199,  84  Pac.  978. 
Minn.  —  Smith  v.  Barr,  76  Minn.  513, 
79  N.  W.  507.  Tex.  —  Thompson  v.  Al- 
ford,  20  Tex.  491;  Knoles  V.  Clark 
(Tex.  Civ.  App.),  163  S.  W.  369;  Hous- 
ton Oil  Co.  V.  Bayne  (Tex.  Civ.  App.), 
141  S.  W.  544. 

[d]  Even  though  the  action  is 
brought  against  unknown  heirs  cited 
by  publication,  the  rule  as  to  waiver 
is  applicable.  Houston  Oil  Co.  f.  Bayne 
(Tex.  Civ.  App.),  141   S.  W.  544. 

In  mortgage  foreclosure  suits,  see  19 
Standard  Proc.  923. 

36.  Ark.  — Jacks  v.  Moore,  33  Ark. 
31.  Cal.  — Fritts  v.  Camp,  94  Cal.  393, 
29  Pac.  867;  Urton  v.  Woolsey,  87  Cal. 
38,  25  Pac.  154,  under  constitutional 
provision  requiring  the  actions  respect- 
ing land  to  be  "commenced"  in  certain 
counties.  Ind.  —  Loeb  r.  Mathis,  37 
Ind.  306,  trespass  to  real  property. 
Compare  supra,  I.  I,  1.  la.  — McDon- 
ald V.  Second  Nat.  Bank,  106  Iowa 
517.  76  N.  W.  1011;  Orcutt  v.  Hanson, 
71  Iowa  514,  32  N.  W.  482.    S.  C.  —  Sil- 
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statutes  which  provide  that  if  the  county  in  which  an  action  is  com- 
mehced  is  not  the  proper  county  for  the  trial  thereof,  the  action  may, 
notwithstanding,  be  tried  therein  unless  the  defendant  demands  a 
change  of  venue  at  the  time  he  answers  or  demurs,'^  or  unless  the  ac- 
tion is  abated  by  plea  of  the  defendant.'^  A  waiver  may  take  place, 
however,  in  the  absence  of  such  a  statute." 

b.  How  Waived.  —  The  waiver  of  the  objection  that  the  action  is. 
brought  in  the  wrong  county  may  be  express,  or  implied.*"  It  may  be 
implied  from  a  failure  to  plead  it,*^  or  from  a  failure  to  make  timely 
objection,*^  or  from  an  abandonment  of  the  plea  after  it  is  made.*'  The 


cox  &  Co.  V.  Jones,   80  S.   C.  484,  61 

5.  E.  948.  But  see  Jenkins  v.  Atlantic 
Coast  Line  E.  E.  Co.,  84  S.  C.  343,  66 

6.  E.  409,  as  to  actions  local  to  county 
where  cause  of  action  arose,  venue  may 
be  waived.  Tenn. —  Nashville  v.  Webb, 
114  Tenn.  432,  85  S.  W.  404. 

See  supra,  I,  H;  I,  I,  1. 

37.  See  the  codes  and  statutes  and 
the  following:  U.  S. —  Scott  v.  Hoover, 
99  Fed.  247.  Cal.  — Miller  v.  Madera 
Canal  &  Irr.  Co.,  155  Cal.  59,  99  Pac. 
502,  22  L.  E.  A.  (N.  S.)  391;  Herd  v. 
Tuohy,  133  Cal.  53,  65  Pac.  139;  Cook 
V.  Pendergast,  61  Cal.  72.  la.  —  Orcutt 
V.  Hanson,  71  Iowa  514,  32  N.  W.  482; 
Leach  v.  Kohn,  36  Iowa  144.  Minn. 
Gill  V.  Bradley,  21  Minn.  15.  Mont. 
State  ex  rel.  Schatz  v.  District  Court, 
40  Mont.  173,  105  Pac.  554.  N.  Y. 
Bangs  V.  Selden,  13  How.  Pr.  374.  N.  C. 
Shaver  v.  Huntley,  107  N.  C.  623,  12 
S.  E.  316.  N.  D.  — McCarty  v.  Thorn- 
ton, 38  N.  D.  551,  165  N.  W.  499.  P.  I. 
Manila  E.  E.  Co.  v.  Attorney  General, 
20  Phil.  Isl.  523,  537.  Utah.  — Baker 
Lumb.  Co.  17.  A.  A.  Clark  Co.,  178  Pac. 
764;  Emerson-Brantingham  Imp.  Co.  v. 
Giles,  174  Pac.  181. 

But  see  Trapier  v.  Waldo,  16  S.  C. 
276.  See  the  title,  ♦ 'Chang©  of 
Venue. ' ' 

[a]  This  'Statute  does  not  apply  to 
cases  respecting  lands  within  a  con- 
stitutional provision  requiring  them  to 
be  "commenced"  in  the  county  where 
the  land  lies.  Fritts  v.  Camp,  94  Cal. 
393,  29  Pac.  867.  See  also  Orcutt  v. 
Hanson,  71  Iowa  514,  517,  32  N.  W 
482. 

38.  Carlisle  v.  Cowan,  85  Tenn.  165, 
2  S.   W.  26. 

39.  Pa.— -Fennel!  r.  Guffey,  155  Pa. 
38,  25  Atl.  785.  Tex.  —  De  La  Vega  v. 
League,  64  Tex.  205.  Utah.  —  Gibbs  v. 
Gibbs,  26  Utah  382,  73  Pac.  641,  over- 
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ruling   Konold  u.   Eio   Grande    W.   Ey. 
Co.,  16  Utah   151,  51   Pac.   256. 

40.  E.  O.  Painter  Fertilizer  Co.  v. 
Du  Pont,  54  Fla.  288,  45  So.  507.  See 
the   title    "Change  of  Venue," 

41.  Ala.  — Wolff  V.  McGaugh,  175 
Ala.  299,  57  So.  754;  Branch  Bank  v. 
Eutlidge,  13  Ala.  196.  Fla.  —  E.  O. 
Painter  Fertilizer  Co.  v.  Du  Pont,  54 
Fla.  288,  45  So.  507.  Ind.  —  McCauley 
V.  Murdock,  97  lud.  229.  N.  Y.  —  West 
Point  Iron  Co.  v.  Eeymert,  45  N.  Y. 
703.  N.  C.  —  Devereux  v.  Devereux, 
81  N.  C.  12.  Utah.  — White  v.  Eio 
Grande  W.  Ey.  Co.,  25  Utah  346,  71 
Pac.  593. 

[a J  By  a  failure  to  appear  and 
plead  at  all,  the  privilege  is  waived. 
Baker  &  Holmes  Co.  v.  Indian  Eiver 
State  Bank,  61  Fla.  106,  112,  55  So. 
836;  Curtis  v.  Howard,  33  Fla.  251,  14 
So.  812. 

[b]  Pleas  to  the  jurisdiction  are  as 
necessary  in  local  as  in  transitory  ac- 
tions.   Chouteau  v.  Allen,  70  Mo.  290. 

42.  See  supra,  I,  I,  3. 

43.  E.  O.  Painter  Fertilizer  Co.  v. 
Du  Pont,  54  Fla.  288,  45  So.  507;  Hills- 
man  V.  Cline  (Tex.  Civ.  App.),  145  S. 
W.  726;  Weekes  v.  Sunset  Brick  etc. 
Co.,  22  Tex.  Civ.  App.  556,  56  S.  W. 
243. 

[a]  The  failure  to  call  the  plea  to 
the  attention  of  the  court  during  the 
term  at  which  it  was  filed,  and  agree- 
ing to  a  continuance  is  a  waiver  of  the 
plea.  Lupton  v.  Willmann  (Tex.  Civ. 
App.),  154  S.   W.  26L 

[b]  The  failure  to  appear  and  pre- 
sent facts  supporting  the  plea  (1)  is  an 
abandonment  of  it.  Hillsman  v.  Cline 
(Tex.  Civ.  App.),  145  S.  W.  726.  (2) 
But  a  failure  to  appear  at  the  time  a 
ruling  is  had  on  a  motion  for  change 
of  venue  is  not  a  waiver  thereof.  State 
ex  rel.  Stockman  v.  Superior  Court,  15 
Wash.  366,  46  Pac.  395. 
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objection  may  be  waived  by  an  appearance,**  or  by  filing  a  demurrer 
without  raising  the  objection,*^  or  by  a  general  appearance  and  plea 
to  the  merits.*'^  But  the  privilege  is  not  waived  by  filing  with  a  motion 
for  change  of  venue  or  plea  of  privilege,*^  or  subsequently  thereto,**  a 
demurrer  or  answer  which  expressly  states  it  is  made  subject  to  such 
motion  or  plea.  And  where  the  defendant  can  plead  as  many  defenses 
as  he  may  have,  the  defect  may  be  set  up  in  the  answer  with  other  de- 
fenses without  waiving  it.*'  The  filing  of  a  cross-action  seeking  affirma- 
tive relief  constitutes  a  waiver  of  a  plea  of  privilege,  however.^"  The 
defendant  does  not  waive  his  plea  of  privilege  by  a  continuance,^^  or 
by  a  removal  of  the  cause  by  certiorari.^^  ^^  ^  stipulation  not  relat- 


[c]  By  obtaining  time  to  plead,  a 
motion  for  change  of  venue  is  not 
waived.  Donisthorpe  V.  Lutz,  155  Iowa 
379,  136  N.  W.  233. 

[d]  After  the  plea  has  been  over- 
ruled, (1)  the  filing  of  pleas  in  the 
nature  of  counterclaims  etc.,  does  not 
constitute  a  waiver  of  the  privilege. 
Griffith  V.  Gohlman,  Lester  &  Co.  (Tex. 
Civ.  App.),  200  S.  W.  233.  To  same  ef- 
fect Queek-Berner  v.  Spann,  161  N.  Y. 
Supp.  25o.  (2)  But  see  Asher  v.  Cor- 
nett  (Ky.)  113  S.  W.  131,  by  prosecut- 
ing an  appeal  after  overruling  a 
motion  to  set  aside  a  default  judg- 
ment on  this  ground. 

[e]  By  Toluntarily  appearing  and 
going  to  trial  without  objection  after 
the  granting  of  the  application  for  a 
change  of  venue,  the  court  is  reinvested 
with  jurisdiction.  Phoenix  Indem.  Co. 
v.  Greger,  39  Colo.  193,  88  Pac.  1066. 

44.  See  2  Standard  Prog.  542. 

45.  The  Texas  &  Pac.  Ey.  Co.  v. 
Cox,  145  U.  S.  593,  12  Sup.  Ct.  905,  36 
L.  ed.  829;  Scott  v.  Hoover,  99  Fed. 
247;  Cook  t?.  Pendergast,  61  Cal.  72. 

46.  U  S.— Southern  Pac.  Co.  v. 
Denton,  146  U.  S.  202,  13  Sup.  Ct.  44, 
36  L.  ed.  942;  Southern  Express  Co.  v. 
Todd,  56  Fed.  104,  5  C.  C.  A.  432.  Ariz. 
Big  4  Advertising  Co.  v.  Clingan,  15 
Ariz.  34,  135  Pac.  713.  Colo.  —  Kirby 
17.  Union  Pac.  Ry.  Co.,  51  Colo.  509,  119 
Pac.  1042,  Ann.  Cas.  1913B,  461;  Ohio 
Colorado  Min.  &  Mill.  Co.  v.  Wiley,  18 
Colo.  App.  311,  71  Pac.  1001;  Smith  v. 
Morrill,  12  Colo.  App.  233,  55  Pac.  824. 
G».  — Pope  v.  State,  124  Ga.  801,  53  S. 
E.  384,  110  Am.  St.  Eep.  197,  4  Ann. 
Cas.  551.  Ky.  —  Gillen  v.  Illinois  Cent. 
Ey.  Co.,  137  Ky.  375,  125  S.  W.  1047; 
Norton's  Admr.  v.  Marksberry,  9  Ky. 
L.  Rep.  424,  5  S.  W.  482.    Mo,  —  Chou- 


teau  V.  Allen,  70  Mo.  290;  Rippstein  v. 
St.  Louis  Mut.  Life  Ins.  Co.,  57  Mo. 
86.  N.  H.  —  Bishop  v.  Silver  Lake  Min. 
Co.,  62  N.  H.  455.  Okla.  — Burke  v. 
Malaby,  14  Okla.  650,  78  Pac.  105.  Pa. 
Fennell  f.  Guffey,  155  Pa.  38,  25  Atl. 
785.  S.  C.  —  Jenkins  v.  Atlantic  Coast 
Line  R.  Co.,  84  S.  C.  343,  66  S.  E.  409. 
Tex. —  Watson  v.  Baker,  67  Tex.  48,  2 
S.  W.  375.  Utah.  — Gibba  v.  Gibbs,  26 
Utah  382,  73  Pac.  641. 

But  see  E.  O.  Painter  Fertilizer  Co. 
V.  Du  Pont,  54  Fla.  288,  291,  45  So.  507. 

In  divorce  actions,  there  is  a  con- 
flict of  authority,  see  7  Standard  Proc. 
748. 

47.  Price  v.  Lucky  Four  Gold  Min. 
Co.,  56  Colo.  163,  136  Pac.  1021. 

48.  Hickman  v.  Swain,  106  Tex.  431, 
167  S.  W.  209;  Pryor  v.  Jolly,  91  Tex. 
86,  40  S.  W.  959  (demurrer) ;  Freeman 
r.  Bank  of  Garvin  (Tex.  Civ.  App.), 
145  S.  W.  685.  But  compare  Carlisle  v. 
Frost-Llewellyn  Lumb.  Co.  (Tex.  Civ. 
App.),  196  S.  W.  733. 

49.  Mo.  —  Peak  v.  International 
Harv.  Co.,  194  Mo.  App.  128,  186  S.  W. 
574.  Neb.  —  Baker  v.  Union  Stock 
Yaras  Nat.  Bank,  63  Neb.  801,  89  N. 
W.  269,  93  Am.  St.  Rep.  484.  N.  T. 
Heenan  v.  New  York,  W.  S.  &  B.  Ry. 
Co.,  34  Hun  602,  6  Civ.  Proc.  348,  352. 

See  also  E.  O.  Painter  Fertilizer  Co. 
V.  Du  Pont,  54  Fla.  288,  293,  45  So.  507. 

50.  F.  T.  Ramsey  &  Son  v.  Cook 
(Tex.  Civ.  App.),  151  S.  W.  346;  Thorn- 
dale  Merc.  Co.  v.  Evens  (Tex.  Civ. 
App.),  146  S.  W.  1053;  Kolp  v.  Shrad- 
er  (Tex.  Civ.  App.),  131  S.  W.  860. 

51.  Bergstrom  r.  Brans  (Tex.  Cir. 
App.),  24  S.  W.  1098. 

52.  Burnett  t:  Lambaeh  (Tex.  Civ. 
App.),  39  S.  W.  1015. 
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ing  to  venue  is  not  an  implied  waiver  of  the  privilege  to  be  sued  in  the 
proper  county.'' 

J.  Effect  of  Amendments  and  Subsequent  Proceedings.  —  In  an 
action  properly  brought  as  to  venue,  an  amendment  is  not  permissible 
which,  by  adding  a  cause  of  action  or  seeking  different  relief,  would 
compel  defendant  to  litigate  some  matters  in  a  venue  other  than  that 
provided  by  law,"  though  there  is  authority  to  the  contrary."  So  in 
an  action  begun  by  attachment,  which  can  only  be  brought  where  the 
property  is  found,  the  abatement  or  dismissal  of  the  attachment  de- 
prives the  court  of  jurisdiction  if  it  appears  the  defendant  does  not 
reside  there.'*' 

The  dismissal  of  the  action  as  to  the  resident  defendant  does  not 
entitle  the  other  defendants  to  a  change  of  venue,  if  the  joinder  was 
made  in  good  faith  and  if  a  cause  of  action  was  stated  against  the  resi- 
dent defendant,'^  but  there  is  authority  to  the  contrary.**  And  so  also, 
if  the  joinder  of  the  resident  defendant  is  not  fraudulent,  a  failure  to 
recover  a  judgment  against  him  does  not,  it  has  been  held,  prevent  a 
recovery  against  the  nonresident,"  though  some  authorities  are  to  the 


53.  E.  O.  Painter  Fertilizer  Co.  v. 
Du  Pont,  54  Fla.  288,  45  So.  507. 

54.  Jones,  McDowell  &  Co.  v.  Fletch- 
er, 42  Ark.  422,  438. 

[a]  A  complaint  on  a  local  cause  of 
action,  filed  in  the  county  where  the 
land  is  situated,  cannot  be  amended  by 
adding  or  substituting  a  cause  of  ac- 
tion triable  in  the  county  of  the  de- 
fendant's residence,  for  it  will  be  pre- 
sumed the  statement  of  the  original 
cause  of  action  was  made  wrongfully 
to  procure  service  of  a  summons  upon 
the  defendant  in  a  county  other  than 
that  in  which  he  resides.  Neal  v.  Eey- 
nolds,  3S  Kan.  432,  16  Pac.  785. 

55.  See  infra,  this  note. 

[a]  In  Texas,  where  a  suit  is  prop- 
erly brought  in  a  county  other  than 
that  of  the  defendant's  residence,  the 
right  to  make  amendments  is  deter- 
mined in  the  , absence  of  fraud  by  the 
laws  as  to  amendments  rather  than  as 
a  question  of  privilege  where  such  mat- 
ters shall  be  tried.  Kendall  v.  Hack- 
worth,  66  Tex.  499,  18  S.  W.  104. 

[b]  The  loss  or  abandonment  of  the 
lien  by  the  change  of  the  form  of  the 
action  does  not  divest  the  court  of 
jurisdiction  in  an  action  originally 
brought  to  enforce  a  lien  in  the  county 
where  the  land  was  situated.  Ogburn- 
Dalchau  Lumb.  Co.  v.  Taylor,  59  Tex. 
Civ.  App.  442,  126  S.  W.  48. 

56.  Brackett  v.  Brackett,  61  Mo.  221. 

57.  Cal.  —  Eemington   S.   M.    Co.   v. 
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Cole,  62  Cal.  311,  318.  Mass.  — Mer- 
chants' Ins.  Co.  f.  Abbott,  131  Mass. 
397.  Miss.  —  Christian  v.  O'Neal,  46 
Miss.  669;  Read  v.  Kenaud,  6  Smed.  & 
M.  79.  Mo.  —  January  v.  Rice,  33  Mo. 
409. 

[a]  The  court  has  jurisdiction  of 
the  nonresident  so  long  as  the  resident 
defendant  is  a  party.  And  the  juris- 
diction is  not  interrupted  by  the  re- 
sults of  the  proceedings  as  to  the  other 
parties.    January  v.  Rice,  33  Mo.  409. 

58.  Kan.  —  Hembrow  v.  Winsor,  94 
Kan.  1,  145  Pac.  837.  Neb.  —  Cobbey 
V.  Wright,  23  Neb.  250,  36  N.  W.  505. 
S.  C.  —  Tate  v.  Blakely,  3  Hill  297. 

[a]  Eeason.  —  After  the  dismissal 
as  to  the  resident  the  conditions  which 
made  the  service  in  another  county 
no  longer  exists  and  the  effect  of  the 
service  ceased  to  operate.  Therefore  by 
the  voluntary  dismissal  the  court  loses 
jurisdiction  of  the  nonresident  defend- 
ant. Cobbey  v.  Wright,  23  Neb.  250,  36 
N.  W.  505. 

[b]  But  if  the  nonresident  appears 
in  court  and  answers  to  the  merits 
after  the  dismissal  as  to  the  resident 
defendant,  the  jurisdiction  of  the  court 
continues  by  virtue  of  the  appearance. 
Cobbey  v.  Wright,  23  Neb.  250,  36  N. 
W.  505. 

59.  Berghoff  v.  McDonald,  S7  Ind. 
549;  Toland  v.  Sutherlin,  49  Tex.  Civ. 
App.   538,  110  S.  W.  487. 

[a]     "It  Is  the  good-faith  allegation 
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contrary.^"  Some  statutes  provide  in  either  of  the  above  cases,  that  the 
action  may  be  dismissed  on  motion, ^^  or  that  no  judgment  shall  be  ren- 
dered against  any  defendant,"  unless  he  appears  and  defends  the  ac- 
tion.^^ 

II.  VENUE  IN  CRIMINAL  ACTIONS.  — A.  In  General.^*  —  It  is 
a  general  rule  that  criminal  offenses  must  be  prosecuted  in  the  county 
in  which  they  were  committed.®^   By  virtue  of  this  rule,  the  issuance 


of  a  cause  of  action  against  the  resi- 
dent defendant  which  authorizes  the 
joinder  of  the  nonresident  defendant, 
and  not  the  successful  supporting  of 
those  allegations  upon  final  trial."  To- 
land  V.  Sutherlin,  49  Tex.  Civ.  App.  538, 
110  S.  W.  487,  489. 

[b]  The  sustaining  of  a  plea  of  the 
statute  of  limitations  as  to  the  resident 
defendant  does  not  prevent  a  recovery 
against  the  nonresident.  Hawkins  v. 
Brown,  79  Kan.  284,  97  Pac.  479,  483 
(reviewing  and  limiting  the  early  Kan- 
sas cases.  This,  however,  "was  not  a 
case  where  it  was  obvious  that  the 
plaintiff  had  no  right  to  recover  against 
Hawkins  [the  resident  defendant]  so 
that  it  might  be  charged  that  his  join- 
der was  merely  a  ruse  to  obtain  juris- 
diction over  his  codefendants.") ; 
Strait  Bros.  v.  Chaney  (Tex.  Civ. 
App.),  209  S.  W.  219. 

60.  Hamilton  v.  Du  Pre,  111  Ga.  819, 
35  S.  E.  684;  Dunn  v.  Hazlett,  4  Ohio 
St.  435. 

[a]  A  cause  of  action  against  the 
resident  defendant  must  te  proved  as 
well  as  alleged.  Dunn  v.  Hazlett,  4 
Ohio  St.  435. 

61.  Constantine  v.  Eowland  (Iowa), 
124  N.  W.  189;  Woodling  v.  Mitchell, 
127  Iowa  262,  103  N.   W.  115. 

[a]  The  movant  must  show  he  is  a 
nonresident  defendant.  Constantine  f. 
Eowland,  147  Iowa  142,  124  N.  W.  189. 

62.  Ark.  —  Seelbinder  v.  Wither- 
Bpoon,  124  Ark.  331,  187  S.  W.  325; 
Wernimont  v.  State,  101  Ark.  210,  142 
S.  W.  194,  Ann.  Cas.  1913D,  1156; 
etiewel  V.  Borman,  63  Ark.  30,  37  S.  W. 
404.  lU.  —  Williams  f.  Morris,  237  111. 
254,  86  N.  E.  729;  Lehigh  Valley 
Transp.  Co.  v.  Post  Sugar  Co.,  228  111. 
121,  132,  81  N.  E.  819;  Keith  v.  Ed- 
69  111.  App.  215.  Ky.  —  Second  Nat. 
Bank  v.  Prichard,  172  Ky.  190,  189  S. 
W.  14;  Munday  v.  Gott,  146  Ky.  177, 
142  S.  W.  238. 

[a]  A  judgment  in  violation  of  the 
statute  is  void  for  want  of  jurisdiction.  | 


Second  Nat.  Bank  t\  Prichard,  172  Ky. 
190,  189  S.  W.  14. 

63.  Stiewel  v.  Borman,  63  Ark.  30, 
37  S.  W.  404;  Williams  v.  Morris,  237 
111.  254,  86  N.  E.  729;  Lehigh  Valley 
Transp.  Co.  v.  Post  Sugar  Co.,  228  111. 
121,  132,  91  N.  E.  819;  Keith  v.  Ed- 
wards, 42  111.  App.  250. 

64.  Territorial  jurisdiction  over 
crimes,  see  17  Standard  Proc.  785. 

65.  U.  S.  —  In  re  Kelly,  46  Fed.  653. 
Cal.  —  People  v.  Meseros,  16  Cal.  App. 
277,  116  Pac.  679.    Fla.  —  McKinnie  v. 
State,    44    Fla.    143,    32    So.    786.     Ga. 
Pope  V.  State,  124  Ga.  801,  810,  53  S. 
E.    384,   387,   110   Am.   St.   Rep.   197,   4 
Ann.  Cas.  551;  Tarver  f.  State,  123  Ga. 
494,  51   S.   E.   501.    lU.  — Watt   f.   Peo- 
ple, 126  111.  9,  18  N.  E.  340,  1  L.  E.  A. 
403.     Kan. —  State  v.  Bunker,  38  Kan, 
737,  17   Pac.   651;    State   v.   Hinkle,   27 
Kan.    308.     La.  —  State   v.    Lieber,    143 
La.  158,   78  So.  431;      State  v.  Malone, 
133  La.  56,  62  So.   350.    Mass.  — Com. 
V.  Hersey,  144  Mass.  297,  11  X.  E.  116; 
Com.  V.  Parmenter,  5  Pick.  279.    Minn. 
See  Little  v.   Chicago,  St.  P.  M.  &  O. 
Ry.  Co.,  65  Minn.  48,  67  N.  W.  846,  60 
Am.  St.  Rep.  421,  33  L.  R.  A.  423,  per 
Buck    J.    Mo.  — State    v.    Howard,    264 
Mo.  386,175S.W.58;  State  f.  Anderson, 
191    Mo.   134,   90    S.   W.   95;      State   V. 
Hatch,  91  Mo.  568,  4  S.  W.  502;    Gower 
V.  Agee,  128  Mo.  App.  427,  107  S.  W. 
999.      Nov.  — State   f.   Pray,    30    Nev. 
206,    94    Pac.    218.      N.    H.  — State    v. 
Forbes,  75  N.  H.  306,  73  Atl.  929,  Ann. 
Cas.   1912A,   302;      State    V.   Moore,   26 
N.  H.  448,  455,  59  Am.  Dee.  354.    Ohio. 
State  V.  Dangler,  74  Ohio  St.  49,  77  N. 
E.    271.       Okla.  — Ford    f.     State,     13 
Okla.    Crim.   612,   166   Pac.   75.      Tenn. 
Finney   v.   State,    3    Head    544.       Tex. 
McKinney    v.    State    (Tex.    Crim.),    68 
S.    W.    176;      Moore   v.   State,   37   Tex. 
Crim.    552,    40    S.    W.    287    (except    as 
otherwise  provided) ;   Gage  v.  State,  22 
Tex.  App.  123,  2  S.  W.  638.    Vt.— Niles 
f.  Howe,  57  Vt.  388;    State  v.  Hoffman, 
46   Vt.    176.      Va.  —  Anderson  V.   Com., 
100   Va.    860;    42   S.    E.    865.      Wash. 
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of  the  warrant  of  arrest,"'  the  preliminary  examination,"  the  finding 
of  the  indictment,^*  and  the  trial,""  unless  the  venue  is  changed,'^''  being 
parts  and  stages  of  the  prosecution,  must  be  had  and  done  in  the  county 
in  which  the  offense  was  committed  or  is  triablej^  This  is  a  right  usu- 
ally guaranteed  by  the  constitutions  of  the  various  states,  some  of  which 
provide  that  an  accused  has  a  right  to  a  trial  by  jury  of  the  county  or 
of  the  county  or  district  in  which  the  crime  shall  have  been  commit- 
ted." Some  constitutions  are  such  that  the  legislature  is  given  power 
to  provide  for  the  prosecution  of  an  offense  in  another  county.^^ 

The  residence  of  the  defendant  is  immaterial  as  bearing  on  the  question 
of  venue  in  criminal  cases.'* 

The  venue  is  always  a  matter  of  substance  in  criminal  trials.'* 


State  V.  Schomber,  23  Wash.  573,  63 
Pac.  221.  W.  Va.—  State  v.  McAllister, 
65  W.  Va.  97,  63  S.  E.  758,  131  Am.  St. 
Eep.  955.  Wis.  —  Dix  v.  State,  89  Wis. 
250,  61  N.  W.  760.  Eng.  —  Rafael  v. 
Verelst,  2  W.  Bl.  1055,  96  Eng.  Reprint 
621. 

[a]  Statute  Is  Obligatory. — ^  Moore 
V.  State,  37  Tex.  Crim.  552,  40  iS.  W. 
287. 

66.  In  re  Kelly,  46  Fed.  653.  See 
the  title,  "Warrants." 

67.  In  re  Kelly,  46  Fed.  653.  See 
21  Standard  Proc.  505. 

68.  King  V.  Burdett,  4  Barn.  &  Aid, 
95,  157,  6  E.  C.  L.  404,  106  Eng.  Re- 
print 873;  4  Bl.  Com.  p.  302. 

The  jurisdiction  of  the  grand  jury  is 
confined  to  crimes  committed  or  triable 
in  the  county.  See  10  Standacbd  Proc. 
•655;   12   Standard  Proc.   88. 

69.  In  re  Kelly,  46  Fed.  653,  659. 

70.  See  the  title,  "Change  of 
Venue." 

71.  See  infra,  this  note. 

[a]  The  word  "triable,"  found  in  a 
statute  authorizing  the  magistrate  to 
issue  a  warrant  where  the  offense  is 
committed  or  is  triable,  is  used  to  meet 
the  case  of  offenses  committed  partly 
in  one  county  and  partly  in  another, 
and  triable  in  either.  In  re  Kelly  46 
Fed.  653. 

72.  See  the  constitutions  and  Ark. 
Dougan  v.  State,  30  Ark.  41.  C'al.— See 
Ex  parte  McDonald,  20  Cal.  App.  641, 
129  Pac.  957.  Fla.  —  0 'Berry  v.  State 
47  Fla.  75,  36  So.  440.  Mo. — State  r! 
Anderson,  191  Mo.  134,  90  S.  W.  95; 
State  V.  Hatch,  91  Mo.  568,  4  S.  w'. 
502.  N.  M.  — State  v.  Holloway,  146 
Pac.  1066.  S.  H.  —  In  re  Nelson,  19 
S.  D.   214,  102   N.   W.   885. 

See  16  Standard  Peoc.  849. 
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[a]  The  right  secured  is  not  a  right 
to  be  tried  in  the  district  where  the 
accused  resides  or  even  where  he  was 
personally  present  at  the  time  of  the 
commission  of  the  crime.  In  re  Pal- 
liser,  136  U.  S.  257,  10  Sup.  Ct.  1034, 
34  L.  ed.  514,  followed  in  Burton  v. 
United  States,  202  U.  S.  344,  387,  26 
Sup.  Ct.  688,  60  L.  ed.  1057. 

[b]  "The  word  'district'  like  the 
word  'county'  is  here  used  in  a  restric- 
tive sense  and  is  intended  to  designate 
the  precise  portion  of  territory  or  divi- 
sion of  the  state  over  which  a  court  at 
any  particular  sitting  may  exercise 
power  in  criminal  matters."  State  v. 
Bunker,  38  Kan.  737,  17  Pac.  651.  See 
also,  Neb.  —  State  v.  Crinklaw,  40  Neb. 
759,  59  N.  W.  370.  N.  M.  —  State  v. 
Balles,  24  N.  M.  16,  172  Pac.  196.  Ohio. 
State  V.  McCarty,  52  Ohio  St.  363,  39 
N.  E.  1041,  27  L.  R.  A.  534. 

73.  Cal.  — Eic  parte  McDonald,  20 
Cal.  App.  641,  129  Pac.  957.  Compare, 
People  V.  Powell,  87  Cal.  348,  25  Pac. 
481,  11  L.  R.  A.  75.  Fla.  — State  ex 
rel.  Swearingen  v.  BuTloek,  79  So.  337. 
111.— Watt  V.  People,  126  111.  9,  18  N. 
E.  340,  1  L.  R.  A.  403.  N.  C  — State 
V.  Lewis,  142  N.  C.  626,  55  S.  E.  600, 
7  L.  R.  A.   (N.  S.)   669. 

Power  of  legislature  to  provide  for 
indictment  in  a  county  or  district 
other  than  that  where  crime  was  com- 
mitted, see  note  in  7  L.  R.  A.  (N.  S.) 
669. 

74.  Ga.  —  Tarver  .f.  State,  123  Ga. 
494,  51  S.  E.  501.  Mass.  —  Com.  v. 
Hersey,  144  Mass.  297,  11  N.  E.  116. 
Vt.  — Sfate  V.  Hoffman,  46   Vt.   176. 

75.  Stout  V.  State,  76  Md.  317,  25 
Atl.  299;  State  v.  Moore,  26  N.  H.  448, 
59  Am.  Dec.  354.  See  generally  the 
title  "Variance  and  Failure  of  Proof. '^ 
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Waiver.  —  The  objection  to  the  local  jurisdiction  of  the  court  in  crim- 
inal actions  may  be  waived.^® 

B.  ExcEPTioxs  TO  General  Rule.  —  There  are  certain  statutory  ex- 
ceptions to  the  general  rule  as  to  local  venue  of  criminal  prosecutions," 
some  of  which  are  based  upon  early  English  statutes,  which  constitute 
a  part  of  our  common  law.'^^  Statutes  sometimes  provide  that  the  juris- 
diction of  certain  offenses  shall  be  in  any  county  of  the  state,^^  or  in 
the  county  in  which  the  defendant  is  apprehended  as  well  as  in  the 
county  where  the  offense  is  committed.^° 

Under  certain  conditions  the  state  has  an  election  as  to  the  county  in 
which  a  defendant  may  be  prosecuted,«i  but  it  cannot  prosecute  him  in 
both  counties.*^  Where  an  offense  may  properly  be  prosecuted  in  either 
of  several  counties,  the  courts  of  the  county  first  obtaining  jurisdiction 
of  the  person  of  the  defendant  have  jurisdiction  to  the  exclusion  of  all 
others.®^ 

Vioiationof  Ordinances.— The  right  to  be  prosecuted  in  the  county 
where  the  offense  was  committed  does  not  apply  to  prosecutions  to  re- 
cover penalties  for  violations  of  city  ordinances,  where  these  proceed- 
ings are  regarded  as  civil  in  their  nature.**  And  some  statutes  author- 
ize prosecutions  by  municipalities  for  a  violation  of  a  city  ordinance 
committed  beyond  the  corporate  limits  of  the  city.^^ 


76.  Kan.  —  In  re  Mote,  98  Kan.  804, 
160  Pac.  223  (holding  that  after  a  plea 
of  guilty  the  accused  could  not  in  a 
habeas  corpus  proceeding,  question  the 
constitutionality  of  the  statute  fixing 
the  venue  of  bigamy  in  the  county 
where  accused  was  apprehended) ;  State 
V.  Potter,  16  Kan.  80.  Neb.  —  Kenni- 
son  t.  State,  83  Neb.  391,  119  N.  W. 
768.  S.  C.  —  State  v.  Browning,  70  S. 
C.  466,  50  S.  E.  185. 

See  16  Standard  Proc.  849,  note  23. 

77.  State   v.   Lewis,   142   N.   C.   626, 

55  S.  E.  600,  7  L.  K.  A.  (N.  S.)  669; 
Eckermann  r.  State,  57  Tex.  Crim.  287, 
123  S.  W.  424   (rape);     Dies  v.  State, 

56  Tex.  Crim.  32,  117  S.  W.  979; 
Mischer  r.  State,  41  Tex.  Crim.  212,  53 
S.  W.   627,  96  Am.  St.   Eep.  780,  rape. 

[a]  In  England,  there  are  eighteen 
exceptions  by  statute  to  the  rule  re- 
quiring an  indictment  to  be  found  by 
a  grand  jurv  of  the  county.  State  v. 
Lewis,  142  N.  C.  626,  55  S.  E.  600,  7 
L.  R.  A.  (N.  S.)  669,  quoting  1  Stephen 
History  Crim.  Law  277. 

[b]  The  clause  "except  when 
otherwise  provided"  occurring  in  a 
statute  prescribing  venue  of  offenses 
refers  to  other  provisions  by  statute 
and  does  not  refer  to  rules  of  the  com- 
mon law.  State  v.  Meehan,  62  Conn. 
126,  25  Atl.   476. 


'     78.     See  infra,  II,  M,  6. 

79.  See  the  statutes  and  the  title 
"Treason." 

80.  OaX.  —  Ex  parte  McDonald,  20 
Cal.  App.  641,  129  Pac.  957,  bigamy 
and  incest.  Kan.  —  In  re  Mote,  98 
Kan.  804,  160  Pac.  223,  bigamy.  Me. 
State  V.  Sweetsir,  53  Me.  438,  poly- 
gamy. 

But  see  Walls  f.  State,  32  Ark.  565; 
State  V.  Smiley,  98  Mo.  605,  12  S.  W, 
247. 

[a]      The     Statute     Is     Permissire. 

State  V.  Sweetsir,  53  Me.  438. 

81.  See  infra,  this  section. 

82.  Coleman  v.  State,  83  Miss.  290, 
35  So.  937,  64  L.  E.  A.   807. 

83.  Ky.  — Com.  v.  Jones,  118  Ky. 
889,  82  S.  W.  643.  Miss.  —  Coleman  v. 
State,  83  Miss.  290,  299,  35  So.  937,  64 
L.  R.  A.  807.  Tex.  — Pearce  v.  State, 
50  Tex.  Crim.  507,  98  S.  W.  861;  Ex 
parte  Davis,  48  Tex.  Crim.  644,  89  S. 
W.  978,  122  Am.  St.  Rep.  775. 

84.  Gower  v.  Agee,  128  Mo.  App. 
427,   435,   107   S.   W.   999. 

Whether  proceedings  for  penalties 
for  violating  ordinances  are  civil  or 
criminal,  see  20  St.otdard  Proc.  213. 

85.  Chicago  Packing  &  Prov.  Co.  v. 
Chicago,  88  Dl.  221,  30  Am.  Rep.  545; 
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C.  Where  the  Crime  Is  Deemed  Committed.  —  Where  the  crime 
covers  only  the  conscious  act  of  the  wrongdoer,  regardless  of  its  conse- 
quences, the  crime  takes  place  only  where  he  acts.^^  But  where  the 
crime  depends  upon  the  consequences,  the  crime  takes  place  where  the 
acts  take  effect  or  are  consummated,"  although  in  homicide  cases,  the 
crime  is  frequently  held  to  take  place  where  the  blow  is  given.^^  If  the 
offense  consists  of  an  act  of  omission,  jurisdiction  is  where  the  act  should 
have  been  done.^^  The  personal  presence  of  the  party  at  the  place  of 
commission  of  the  offense  is  not  an  element  in  the  locality  of  the 
crime.^°  Some  offenses  are  regarded  as  continuing  and  may  be  pun- 
ished in  every  county  in  which  the  offense  is  deemed  to  have  been  com- 
mitted.^^ 

D.  Offense  Commenced  Without  and  Consummated  Within  the 
State.92  —  gQjjjg  statutes  provide  where  an  offense  commenced  without 
the  state  is  consummated  within  the  state  through  an  innocent  or  guilty 
agent,  or  any  other  means  proceeding  directly  from  himself,  the  juris- 
diction is  in  the  county  in  which  the  offense  is  consummated  ;^^  or  pro- 


Gower  v.  Agee,  128  Mo.  App.  427,  107 
S.  W.  999. 

[a]  Although  the  offense  is  com- 
mitted in  a  county  other  than  that  in 
which  the  village  is  incorporated,  the 
municipal  court  has  jurisdiction  if  it  is 
committed  within  the  legislative  juris- 
diction of  the  village.  Gower  v.  Agee, 
128   Mo.  App.  427,  107   S.  W.  999. 

86.  U.  S.  —  Daeche  v.  United  States, 
250  Fed.  566,  162  C.  C.  A,  582.  Ind. 
State  V.  Yocum,  182  Ind.  478,  106  N. 
E.  705.  Miss.  —  King  v.  State,  83  Miss. 
375,  35  So.  691.  Ohio.  — State  v.  Dang- 
ler, 74  Ohio  St.  49,  77  N.  E.  271.  Tex. 
See  Powell  v.  State,  51  Tex.  Grim.  342, 
101  S.  W.  1006. 

[a]  "By  the  word  'venue,'  we  mean 
the  county  in  which  the  criminal  acts 
are  alleged  to  have  occurred."  Jack- 
son V.  State   (Ind.),  121  N.  E.  114. 

87.  tr.  S.  —  Daeche  v.  United  States, 
250  Fed.  566,  162  C.  C.  A.  582.  Ga. 
Simpson  v.  State,  92  Ga.  41,  17  S.  E. 
984,  44  Am.  St.  Rep.  75,  22  L.  E.  A. 
248.  Ohio.  —  American  Strawboard 
Co.  V.  State,  70  Ohio  St.  140,  71  N.  E. 
284;  Bobbins  V.  State,  8  Ohio  St.  131, 
166.  S.  D.  — State  v.  Huston,  19  S.  D. 
644,  104  N.  W.  451,  117  Am.  St.  Rep. 
970,  9  Ann.   Gas.  381,  note. 

See   infra,   II,  M,   4. 

Compare,  ivfra,  II,  M,  13,  and  State 
V.  Peabody,  25  E.  I.  544,  56  Atl.  1028, 
holding  in  nonsupport  cases,  the  crime 
is  committed  in  the  place  where  the 
injury   is   done. 

[a]      "If    a  shot    be  fired    in    one 
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county,  or  poison  be  administered, 
which  becomes  fatal  in  another,  the 
venue  must  be  laid  in  the  latter."  1 
Chitt.  Cr.  Law.  191,  quot.  in  State  v. 
Moore,  26  N.  H.  448,  452,  59  Am.  Dec. 
354. 

A  principal  acting  through  an  in- 
nocent agent,  commits  a  crime  at  the 
place  where  the  crime  is  actually  com- 
mitted.    See   infra,  II,  I. 

88.  See  infra,  II,  M,  6. 

89.  State  v.  Yocum,  182  Ind.  478, 
106  N".  E.  705;  State  v.  Dangler,  74 
Ohio   St.  49,  77   N.  E.  271. 

90.  U.  S.  —  Burton  v.  United  States, 
202  U.  S.  344,  26  Sup.  Ct.  688,  50  L. 
ed.  1057.  Ind. —  State  v.  Yocum,  182 
Ind.  478,  106  N.  E.  705.  Ohio.  —  Amer- 
ican Strawboard  Co.  v.  State,  70  Ohio 
St.   140,   148,'  71   N.   E.   284. 

91.  See  infra,  II,  M,  7. 
Embezzlement,  see  8  Standaed  Peoc. 

212. 
Larceny,  see  18  Standard  Proc.  726. 

92.  Jurisdiction  in  abortion,  see  1 
Standard   Proc.    96. 

93.  Ex  parte  Hedley,  31  Cal.  108; 
Edge  V.  State,  117  Tenn.  405,  99  S.  W. 
1098.  But  see  State  v.  Moore,  26  N. 
H.  448,  59  Am.  Dec.  354,  an  accessory 
before  the  fact  in  another  state  can- 
not be  tried  in  the  county  where  the 
principal  offense  is  committed.  See 
1    Standard    Proc.    135. 

Jurisdiction  over  offenses  partly  com- 
mitted in  several  states,  see  17  Stand- 
ard  Proc.   786. 

[a]    In  order  that  the  crime  may  be 
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vide  that  prosecutions  for  offenses  committed  wholly  or  partly  without 
the  state  and  punishable  within  it,  may  be  had  in  any  county  in  which 
the  offender  is  found.^* 

E.  Offenses  Commenced  Within  and  Consummated  Without  the 
State.  —  When  an  offense  is  commenced  within  the  state  and  consum- 
mated without  the  state,  it  is  sometimes  provided  that  the  offender  is 
punishable  in  the  same  courts  as  if  the  offense  had  been  committed 
entirely  within  the  state,^^  or  in  the  county  where  the  offense  was  com- 
menced.®^ 

F.  Offenses  Committed  Partly  in  One  County  and  Partly  in 
Aj^other.  —  At  common  law,  a  felony  committed  partly  in  one  county 
and  partly  in  another  could  not  be  tried  in  either  county,^^  it  has  been 
held  that  the  rule  is  the  same  in  misdemeanors,®^  although  there  is 
authority  to  the  contrary.®® 

This  defect  of  the  common  law  has  been  remedied  by  statutes  pro- 
viding generally  that  when  an  offense  is  committed  in  part  in  one 
county  and  in  part  in  another,  or  the  acts  or  effects  thereof  constitut- 
ing or  requisite  to  the  consummation  of  the  offense  occur  in  two  or 
more  counties,  the  jurisdiction  shall  be  in  either  county.^   Before  the 


"consummated"  within  the  state  with- 
in the  statute,  it  is  not  sufficient  mere- 
ly to  show  that  a  death  ensued  in  the 
state  from  a  criminal  act  performed  in 
another  state.  There  must  be  some 
further  intervention  in  this  state,  pro- 
ceeding directly  from  the  principal, 
through  an  innocent  or  guilty  agent, 
or  by  some  other  means.  Edge  v.  State, 
117    Tenn.   405,   99    S.    W.   1098. 

In  homicide  cases,  see  infra,  II,  M, 
6. 

94.  See  the  statutes  and  McKenzie 
V.  State,  32  Tex.  Grim.  568,  25  S.  W. 
426,  40  Am.  St.  Kep.  795;  Williams  V. 
State,  27  Tex.  App.  258,  11  S.  W.  114. 

95.  People  f.  Botkin,  132  Cal.  231, 
64  Pac.  286,  84  Am,  St.  Kep.  39. 

In  homicide,   see   infra,  II,   M,  6. 

96.  Wilcox  V.  Nolze,  34  Ohio  St. 
520;  Edge  v.  State,  117  Tenn.  405,  99 
S.  W.  1098. 

97.  See  the  following  cases:  N.  H. 
State  V.  Moore,  26  N.  H.  448,  59  Am. 
Dec.  354.  Tex.  —  Searcy  v.  State,  4 
Tex.  450;  Williams  v.  State,  27  Tex. 
App.  258,  11  S.  W.  114.  Eng.  — King 
V.  Burdett,  4  Barn.  &  Aid.  95,  172,  6 
E.   C.  L.  404,   106  Eng.  Eeprint  873. 

[a]  The  reason  is  the  concurrence 
of  both  acts  being  necessary  to  con- 
stitute the  felony,  there  is  no  felony 
committed  in  either  county.  King  v. 
Burdett,  4  Barn.  &  Aid.  95,  171,  6  E. 
C.  L.  404,  106  Eng.  Reprint  873. 


Violation  of  pure  food  laws,  see  21 
Standard   Proc.    973. 

98.  1  Chit.  Crim.  Law  196.  And  see 
People  V.  Rathbun,  21  Wend.  (N.  Y.) 
509,  535,  540;  King  v.  Burdett,  4 
Barn.  &  Aid.  95,  6  E.  C.  L.  404,  106 
Eng.   Reprint    873. 

99,  1  Bishop  New  Crim.  Proc,  §  55. 

[a]  Mr,  Bishop  says  that  the  mis- 
take of  the  writers  asserting  the  op- 
posite doctrine  "arose  from  an  imper- 
fect apprehension  of  the  just  proposi- 
tion that  .  .  .  since  every  felony  in- 
cludea  a  misprision  of  it,  which  is 
misdemeanor,  if  one  does  in  two  coun- 
ties what  altogether  amounts  to  a  fel- 
ony but  not  such  in  either,  he  may  m 
either  be  prosecuted  for  the  full  mis- 
prision. For  a  misprision  is  a  neglect 
to  prevent  a  felony  or  treason,  or  to 
disclose  it  after  its  commission;  so 
that  the  perpetrator  of  a  felpny  com- 
pletes a  misprision  of  it  in  every 
county  in  which  he  does  any  part  of 
it,  or  omits  to  make  disclosure  of  what 
he  has  done."  1  Bishop  New  Crim. 
Proc,  §  55. 

1.  Ala.  —  Prestwood  v.  State,  87 
Ala,  147,  6  So,  392.  Cal.  — People  v. 
Miller,  122  Cal.  84,  93,  54  Pac.  523; 
People  V.  Grubb,  24  Cal.  App.  604,  141 
Pac.  1051.  Fla,  — Smith  v.  State,  42 
Fla.  605,  28  So.  758;  Connor  v.  State, 
29  Fla.  455,  484,  10  So.  891,  30  Am.  St, 
Rep,   126.      Ind,  —  Hauk   v.   State,   148 
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statute  can  become  operative  in  a  given  case,  it  must  appear  either  that 
the  offense  is  divisible  and  each  part  is  unlawful  in  and  of  itself  and 
is  committed  at  a  different  time  and  place,^  or  that  the  offense  consists 
of  more  than  one  act,  each  of  which  or  the  effect  of  which  constitutes  an 
unlawful  element  of  the  offense.^  Offenses  which  are  single  and  indivis- 
ible and  which  do  not  consist  of  several  parts  are  not  embraced  by  the 
statute.*  Acts  preparatory  to  the  commission  but  not  elements  of  the 


Ind.  238,  46  N.  E.  127,  47  N.  E.  465. 
la. —  State  v.  Standard  Oil  Co.,  150 
Iowa  46,  129  N.  W.  336;  State  v.  Hen- 
gen,  106  Iowa  711,  77  N.  W.  453,  embez- 
zlement. Ky.  —  Com.  v.  Morton,  140 
Ky.  628,  131  S.  W.  506,  Ann.  Cas.  1912B, 
454;  Smith  v.  Southern  Ry.  Co.,  136 
Ky.  162,  123  S.  W.  678,  26  L.  R.  A. 
(N.  S.)  927;  Com.  v.  Parker,  108  Ky. 
673,  57  S.  W.  484.  Mont.  —  State  v. 
Hudson,  13  Mont.  112,  32  Pac.  413,  19 
L.  R.  A.  775.  Nev.  —  State  v.  Pray,  30 
Nev,  206,  222,  94  Pac.  218.  N.  Y. 
People  V.  Crotty,  55  Hun  611,  9  N.  Y. 
Supp.  937.  Wash.  —  State  v.  Hoshor, 
26  Wash.  643,  67  Pac.  386,  embezzle- 
ment. Wis.  —  State  ex  rel.  Brown  v. 
Stewart,  60  Wis.  587,  19  N.  W.  429, 
50   Am.   Rep.   388. 

[a]  Crimes  of  such,  a  nature  that 
they  may  be  partly  committed  in  one 
county  and  partly  in  another,  or  con- 
tinuously in  several  counties,  may  be 
tried  in  either.  Com.  v.  Morton,  140 
Ky.  628,  131  S.  W.  506,  Ann.  Cas. 
1912B,  454. 

[b]  Jurisdiction  of  a  crime  exists 
where  any  one  or  more  of  its  substan- 
tive and  material  parts  are  committed. 
Hauk  V.  State,  148  Ind.  238,  247,  46 
N.  E.  127,  47  N.  E.  465. 

[c]  Where,  in  pursuit  of  a  con- 
spiracy to  murder,  a  person  is  seized 
in  one  county  and  taken  to  another  and 
killed,  the  venue  is  in  either  county. 
Archer  v.  State,  106  Ind.  426,  7  N.  E. 
225. 

In  forgery,  see  8  Standard  Proc. 
1140. 

Offense  is  committed  by  means  of 
communication  through  post  office,  see 
21   Standard  Proc.  467. 

2.  State  V.  Graham,  23  Utah  278, 
64  Pac.  557. 

[a]  Unless  some  essential  part  of 
the  transaction  constituting  the  offense 
occurred  within  a  county,  venue  could 
not  be  laid  therein.  State  v.  Bailey, 
50  Ohio  St.  636.  36  N.  E.  233.  See  also 
State  V.  Hengen,  106  Iowa  711,  77  N. 
W.  453. 
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3.  Ind.  — Hauk  v.  State,  148  Ind. 
238,  46  N.  E.  127,  47  N.  E.  465;  Archer 
V.  State,  106  Ind.  426,  7  N.  E.  225. 
Ky.  —  Tully  v.  Com.,  13  Bush  142. 
Mont. —  State  v.  Hudson,  13  Mont.  112, 
32  Pac.  413,  19  L.  R.  A.  775,  there  ia 
no  offense  of  "uttering"  committed 
until  the  receipt  of  the  letter.  Ohio. 
See  State  v.  Bailey,  50  Ohio  St,  636, 
36  N.  E.  233.  Okla.  —  See  also  Rogers 
V.  State,  14  Okla.  Crim.  235,  170  Pac. 
269,  L.  R.  A.  1918E,  742.  Utah.— State 
V.  Graham,  23  Utah  278,  64  Pac.  557. 

[a]  It  is  not  every  act  required  to 
consummate  the  offense  that  falls  with- 
in the  meaning  of  the  statute.  The 
limitation  is  "the  acts  or  effects  there- 
of," which  clearly  means  that  there 
must  be  a  wrongful  act  done,  which 
was  necessary  to  the  commission  of  the 
offense  or  to  accomplish  its  purpose 
in  one  or  other  of  the  counties.  Thus 
in  embezzlement,  one  who  receives 
property  in  one  county  and  who  first 
intends  to  embezzle  it  in  another 
county  is  not  indictable  in  the  county 
of  the  receipt  of  the  property,  unless 
the  statute  defining  the  offense  is  broad 
enough  to  allow  it.  Rogers  v.  State, 
14  Okla.  Crim.  235,  170  Pac.  269,  L.  R. 
A.  1918E,  742. 

[b]  The  mere  existence  in  some 
county  of  acts  or  conditions  lawful  in 
and  of  themselves,  but  necessary  to  be 
alleged  and  proven  in  order  to  estab- 
lish the  crime,  do  not  invoke  the  power 
of  the  statute  so  as  to  permit  the  trial 
in  such  county.  State  v.  Graham,  23 
Utah   278,  64  Pac.   557. 

[c]  Acts  done  which  are  merely  evi- 
dence of  but  not  a  part  and  parcel  of 
the  offense  do  not  give  the  county,  in 
which  they  occurred,  jurisdiction.  Tully 
V.  Com.,  13  Bush   (Ky.)    142. 

fd]  The  mere  existence  of  an  evil 
intent  in  one  county  without  any  overt 
act  coupled  with  such  intent  does  not 
give  that  county  jurisdiction.  State 
V.  Rider,  46  Kan.   332,  26  Pac.  745. 

4.  U.  S.  —  New  York  Cent.  &  H.  R. 
R.  Co,  V.  United  States,  166  Fed.  267, 
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crime  are  not  acts  requisite  to  its  consummation  within  the  rule.'  And 
if  the  offense  is  complete  in  one  county,  the  happening  of  some  conse- 
quence of  the  criminal  act  or  the  doing  of  some  act  not  an  element  of 
the  offense  in  another  county,  does  not  give  the  latter  jurisdiction.^ 

G.  Offenses  On  or  Near  Boundaries.'^  —  Some  statutes  provide  that 
jurisdiction  is  in  either  county  when  an  offense  is  committed  on  the 
boundary  of  two  counties,  or  if  it  is  uncertain  where  the  boundary  is,^  or 
when  the  offense  is  committed  on  the  boundary  of  two  or  more  counties 
or  a  specified  distance  therefrom.^    This  statute  is  limited  to  prosecu- 


92  C.  C.  A.  331.  Ala.  — Brown  v.  State, 
108  Ala.  18,  18  So.  811.  la.  —  State  v. 
Standard  Oil  Co.,  150  Iowa  46,  129 
N,  W.  336.  Mont.  —  State  v.  Hudson, 
13  Mont.  112,  32  Pac.  413,  19  L.  E.  A. 
775. 

[a]  Living  in  adultery  is  not  with- 
in the  statute.  Brown  v.  State,  108 
Ala,  18,  18  So.  811. 

5.  State  V.  Hudson,  13  Mont.  112,  32 
Pac.  413,  19  L.  R.  A.  775.  See  King  v. 
Burdett,  4  Barn.  &  Aid.  95,  170,  6  E. 
C.  L.  404,  106  Eng.  Eeprint  873,  and 
infra,  II,  M,  4. 

[a]  The  crime  of  murder  cannot  be 
tried  in  the  county  where  the  accused 
purchased  the  pistol  with  which  he 
committed  the  crime  in  another  county. 
State  V.  Hudson,  13  Mont.  112,  32  Pac. 
413,  19  L.  R.  A.  775. 

[b]  The  offense  of  uttering  a  forg- 
ery, cannot  be  tried  in  the  county 
where  the  instrument  is  mailed,  ac- 
cording to  some  authorities.  State  v. 
Hudson,  13  Mont.  112,  32  Pac.  413,  19 
L.  R.  A.  775.  See  8  Standard  Proc. 
1141. 

6.  Cal.j:^  People  v.  Lewis,  141  Cal. 
543,  75  Pac.  189,  the  placing  of  an  ab- 
ducted female  in  a  house  of  prostitu- 
tion does  not  give  a  court  of  the  latter 
county  jurisdiction  of  the  offense  of 
abduction.  la.  —  State  v.  Standard  Oil 
Co.,  150  Iowa  46,  129  N.  W.  336.  Tex. 
Landa  v.  State,  26  Tex.  App.  oSO,  3  0 
S.  \V.  218,  the  offense  of  "sending"  a 
threatening  letter  is  complete  in  the 
county  where  the  letter  is  posted  and 
is  not  triable  in  the  county  to  which 
the  letter  is  mailed. 

[a]  The  fact  that  the  injured  party 
may  die  in  the  county  does  not  give  it 
jurisdiction  over  the  offense,  if  the  of- 
fense was  complete  in  another  county, 
la.  — State  v.  Hollenbeck,  36  Iowa  112, 
abortion.  Kan.  —  State  v.  Wheaton, 
79  Kan.  521,  99  Pac.  1132.  Nev.— State 
V.  Pray,  30  Nev.  206,  94  Pac.  218, 
transporting   stolen   goods  which  have 


been  received.  Tenn.  —  See  also  Edge 
V.  State,  117  Tenn.  405,  99  S.  W.  ro9S. 
Tex.  —  Moore  v.  State,  37  Tex.  Grim. 
552,  40  S.  W.  287. 

[b]  But  compare,  Hank  v.  State,  148 
Ind.  238,  46  N.  E.  127,  47  N.  E.  465, 
holding  in  abortion  cases  that  the 
death  is  a  material  element  of  the  of- 
fense, and  that  the  offense  is  triable 
where  the  abortion  was  started  or 
where  the  victim  died. 

Transporting  stolen  property,  see 
infra,  II,  M,   7. 

7.  Jurisdiction  of  offenses  commit- 
ted on  boundary  streams,  see  17  Stand- 
ard Proc.  789. 

8.  Jones  v.  State,  54  Ark.  371,  15 
S.  W.  1026;  State  v.  Ehoda,  23  Ark. 
156. 

[a]  In  New  Jersey,  jurisdiction  of 
crimes  on  roads  and  rivers  dividing 
counties  is  in  the  county  where  the  of- 
fender last  resided.  Keer  v.  State,  61 
N.  J.  L.  385,  39  Atl.  907. 

9.  Ala.  —  Patterson  v.  State,  r46 
Ala.  39,  41  So.  157;  McKay  v.  State, 
110  Ala.  19,  20  So.  455;  Jackson  v. 
State,  90  Ala.  590,  8  So.  862.  CaL 
People  f.  Cipolla,  155  Cal.  224,  100 
Pac.  252;  People  v.  Alviso,  55  Cal. 
230.  la.  — State  v.  Daily,  113  Iowa  362, 
85  N.  W.  629;  Carter  v.  Barlow,  105 
Iowa  78,  74  N.  W.  745;  State  v.  Rock- 
well, 82  Iowa  429,  48  N.  W.  721.  Mass. 
Com.  V.  Costley,  118  Mass.  1;  Com.  v. 
Gillon,  2  Allen  502.  Mich.  —  Bayliss 
v.  People,  46  Mich.  221,  9  N.  W.  257. 
Minn.  —  State  v.  Anderson,  25  Minn. 
66,  33  Am.  Rep.  455;  State  v.  Robin- 
son, 14  Minn.  447.  N.  Y.  —  See  People 
V.  Davis,  56  N.  Y.  95.  Tex.  —  Cox  v. 
State,  41  Tex.  1;  Madrid  v.  State,  71 
Tex.  Grim.  420,  161  S.  W.  93;  Hackney 
V.  State  (Tex.  Crim.),  74  S.  W.  554. 
Utah.  — State  v.  Graham,  23  Utah  278, 
64  Pac.  557.  Wis.  —  State  ex  rel. 
Brown  v.  Stewart,  60  Wis.  587,  19  N. 
W.   429,   50  Am.   Rep.   388. 

[a]     When  a  river  is  the  boundary. 

Vol.  XXV 


922 


VENUE 


tions  for  offenses  common  to  each  of  the  adjoining  counties  in  all  their 
ingredients  and  penalties.^" 

If  a  river  be  the  boundary  between  two  counties,  each  county  has  juris- 
diction of  offenses  committed  on  the  river,  under  some  statutes." 

H.  Offenses  On  Vessels  or  Cars.^^  —  When  an  offense  is  committed 
in  a  state  on  board  a  vessel  or  railroad  train  or  car  prosecuting  its  voy- 
age or  trip,  it  is  enacted  that  jurisdiction  of  prosecutions  therefor  is  in 
any  county  through  which  the  vessel,  train  or  car  passes  in  the  course 
of  her  trip,  or  in  the  county  where  the  voyage  or  trip  terminates."  In 


the  statute  applies.     Hackney  v.  State 
(Tex.  Crim.),  74  S.  W.  554. 

[b]  The  offense  of  maintaining  a 
liquor  nuisance  is  within  the  applica- 
tion of  the  statute.  See  14  Standard 
Pboc.  350.  But  see  Buckrice  v.  People, 
110   111.   29. 

[c]  This  statute  has  been  held  un- 
constitutional in  some  states.  Ark. 
Doug^an  v.  State,  30  Ark.  41,  where  con- 
stitution guaranties  trial  by  jury  of 
the  county.  (See  next  preceding  note 
for  the  present  statute  of  Arkansas.) 
111.  —  Buckrice  v.  People,  110  111.  29. 
La.  —  State  v.  Montgomery,  115  La. 
155,  38  So.  949.  Mo.  — State  v.  Hatch, 
91  Mo.  568,  4  S.  W.  502;  In  re  Mc- 
Donald, 19  Mo.  App.  370.  Tenn. —  Arm- 
strong V.  State,  1  Coldw.  338.  W.  Va. 
State  V.  Lowe,  21  W.  Va.  783,  45  Am. 
Eep.  570.  See  State  v.  McAllister,  65 
W.  Va.  97,  63  S.  E.  758,  131  Am.  St. 
Eep.  955. 

But  see  State  v.  Eobinson,  14  Minn. 
447;  State  ex  rel.  Brown  v.  Stewart, 
60  Wis.  587,  19  N.  W.  429,  50  Am.  Eep. 
388,  followed  in  State  v.  McDonald,  109 
Wis.  506,  85  N.  W.  502,  where  constitu- 
tion secures  right  to  trial  by  jury  of 
the  "county  or  district."  And  see 
Com.  V.  Costley,  118  Mass.  1,  25,  hold- 
ing the  effect  of  the  statute  is  that 
each  county  for  these  purposes  may  be 
deemed  to  extend  the  designated  dist- 
ance into  the  adjoining  county. 

10.  McKay  v.  State,  110  Ala.  19,  20 
So.  455. 

[a]  Thus  under  the  local  option  law, 
a  liquor  dealer  cannot  be  prosecuted 
in  a  prohibition  county  for  violation  of 
a  statute  relating  to  liquor  dealers 
which  is  not  in  force  in  such  county. 
Talley  v.  State,  66  Tex.  Crim.  342,  147 
S.  W.  255. 

11.  Patterson  v.  State,  156  Ala.  62, 
47  So.  52;  Nichols  v.  Com.,  27  Ky.  L. 
Eep.  690,  86  S.  W.  513.  See  17  Stand- 
Proc.    789. 
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[a]  An  offense  committed  on  a  boat 
on  a  river  at  a  point  where  the  river 
bounds  a  county  is  within  the  juris- 
diction of  the  county.  Nichols  r.  Com., 
27  Ky.  L.  Eep.  690,  86  S.  W.  513. 

[b]  But  offenses  on  islands  in  the 
river  belonging  to  a  particular  county 
are  not  within  the  statute.  Patterson 
V.  State,  156  Ala.  62,  47  So.  52.  But 
compare,  Laxon  v.  State,  126  Tenn.  302, 
311,  148  S.  VV.  1059,  holding  a  county 
has  jurisdiction  over  an  offense  on  an 
island  never  formally  attached  thereto 
but  over  which  it  exercised  jurisdic- 
tion  by  collecting  taxes,   etc. 

12.  Jurdisdiction  of  offenses  com- 
mitted on  seas  and  vessels,  see  17 
Standard  Proc.   787. 

13.  Cal.  — People  v.  Webber,  133 
Cal.  623,  66  Pac.  38;  People  v.  Moore, 
103  Cal.  508,  37  Pac.  610;  People  v. 
Dougherty  ,  7  Cal.  395.  111.  — Watt 
V.  People,  126  111.  9,  15,  18  N.  E. 
340,  1  L.  E.  A.  403,  the  Illinois  statute 
provides  in  effect  that  when  it  cannot 
be  readily  determined  where  the  of- 
fense was  committed,  the  venue  is  in 
any  of  !Tie  counties  through  or  along 
or  into  which  the  railroad  car  may  pass 
or  come,  or  can  reasonable  be  determ- 
ined to  have  been  on  or  near  the  day 
when  the  offense  was  committed.  Minn. 
State  V.  Timmens,  4  Minn.  325.  N.  Y. 
People  V.  Dowling,  84  N.  Y.  478  (receiv- 
ing stolen  goods  is  within  the  stat- 
ute); Mauley  v.  People,  7  N.  Y.  295; 
Larkin  v.  People,  61  Barb.  226,  embez- 
zlement. Eng.  —  Eeg.  v.  French,  8  Cox 
C.  C.  252;  Eeg.  v.  Sharpe,  6  Cox  C.  C. 
418,  under  statute  of  7  Ga.  4,  c,  64, 
§13. 

[a]  The  Statute  Is  Constitutional. 
Watt  V.  People,  126  111.  9,  18  N.  E.  340, 
1  L.  E.  A.  403.  Contra,  Mo.  —  State  ts. 
Anderson,  191  Mo.  134,  90  S.  W.  95. 
Tenn. —  Craig  v.  State,  3  Heisk.  227. 
W.  Va.  — State  v.  Lowe,  21  W.  Va. 
782,  45  Am.  Kep.  570. 
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the  absence  of  such  a  statute,  the  venue  is  in  the  county  where  the  crime 
■was  committed.^*  , 

I  Prosecution  Against  Accessories  and  Absent  Principals.  —  it 
is  a  rule  of  our  common  law,"  which  is  frequently  incorporated  into 
statute  ^^  that  the  jurisdiction  of  a  prosecution  against  an  accessory  is 
in  the  'county  where  the  offense  of  the  accessory  was  committed,  al- 
though  the  principal  offense  was  committed  in  another  county." 

By  express  statute  in  some  states,  an  accessory  before  the  fact  may 
be  tried  in  the  same  county  in  which  the  principal  may  be  tried,  or 
he  may  be  tried  either  in  that  county  or  the  county  where  the  acces- 


[b]  In  What  Cotmty.  —  A  statute 
authorizing  indictment  in  any  county 
through  which  the  vessel  "may  have 
passed"  on  that  trip  authorizes  a  pros- 
ecution in  counties  through  which  the 
vessel  passes  after  the  commission  of 
the  offense  as  well  as  those  already 
passed  through.  Nash  v.  State,  2  G. 
Gr.    (la.)    286,  296. 

[c]  Although  the  vessel  lay  at 
anchor  because  of  adverse  winds,  the 
vessel  is  on  her  "voyage"  and  "navi- 
gating" the  river  within  the  statute. 
People  V.  Hulse,  3  Hill  (N.  Y.;  309. 

[d]  The  voyage  need  not  both  com- 
mence and  end  on  the  river,  under  a 
statute  providing  for  the  venue  of  of- 
fenses "on  board  a  vessel  navigating 
any  river."  People  v.  Hulse,  3  Hill 
(N.  Y.)    309. 

[el  The  vessel  must  be  in  the  river 
when  the  offense  is  committed,  and  if 
the  county  where  the  voyage  termin- 
ates is  not  in  the  river,  but  on  the 
ocean,  the  trial  cannot  be  had  there. 
Peopi;  V.  Hulse,  3  Hill  (N.  Y.)  309, 
followed  in  Manley  v.  People,  7  JN.  x. 
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[f]  Where  County  Is  Ascertained. 
Under  a  statute  such  as  the  Hlinois 
statute  (see  supra,  this  note),  when- 
ever the  locus  in  quo  of  the  offense  can 
be  preeiselv  identified,  the  trial  should 
be  had  in  that  county.  Watt  v.  People, 
126  111    9,  18  N.  E.  340,  1  L.  R.  A.  403. 

14.  Ford  V.  State,  13  Okla.  Crim. 
612  166  Pae.  75,  burglary  on  a  railroad 
car'  See  Boyer  v.  Com.,  14  Ky.  L.  Rep. 
167.  19  S.  W.  845. 

[a]  But  when  a  person  enters  a  car 
In  one  county  with  a  felonious  intent 
to  (1)  earrv  away  goods,  the  intent 
not  being  abandoned,  there  i\ ?  -f^^sh 
entry  in  each  county  into  which  the 
car  was  taken  while  he  so  remains  in 
the  car.  Powell  v.  State,  52  Wis.  217, 
9  N.  W.  17.     (2)  But  in  Ford  v.  State, 


13  Okla.  Crim.  612,  166  Pac.  75,  it  was 
held  that  the  crime  of  burglary  was 
complete  when  the  entry  was  accomp- 
lished. Although  the  property  was 
thrown  out  of  the  car  in  another 
county,  that  county  has  no  jurisdiction 
of  an  offense  of  burglary,  but  it  might 
be   otherwise   as   to   larceny. 

15.  2  and  3  Edw.  VI,  Ch.  24  §  4. 

[a]  In  the  absence  of  statute  the  ac- 
cessory cannot  be  tried  in  the  county 
where  the  felony  was  committed.  Tully 
V.  Com.,  13  Bush  (Ky.)  142,  151;  Baron 
V.  People,  1  Park.  Cr.  (N.  Y.)  246; 
People  V.  Hall,  57  How.  Pr.  (N.  Y.) 
342.     See  1  Standard  Proc.  135. 

16.  See  the  statutes. 

17.  Cal.  — People  f.  Hodges,  27  Cal. 
340.  Kan.  — State  v.  Roberts,  95  Kan. 
280,  147  Pac.  828.  Ner.  —  State  v. 
Hamilton,  13  Nev.  386.  N.  J.  —  State 
V.  Wyckoff,  31  N.  J.  L.  65.  N.  Y. 
People  V.  Hall,  57  How.  Pr.  342,  347. 

See   1   Standard  Proc.  133. 

[a]  A  statute  providing  that  the  ac- 
cessory "may"  be  indicted  in  the 
county  where  his  offense  is  committed 
is  not  simply  permissive,  as  independ- 
ently of  this  statute  he  cannot  be  in- 
dicted in  any  other  county.  People  v. 
Hall,  57  How.  Pr.  (N.  Y.)  342.  But 
see  State  v.  Roberts,  95  Kan.  280,  147 
Pac.  828,  the  statute  of  Kansas  is 
permissive  merely. 

[b]  Accessories  before  and  after  the 
fact  are  embraced  by  the  statute.  Tul- 
ly V.  Com.,  13  Bush  (Ky.)  142.  Com- 
pare the  present  statute  of  Kentucky. 

18.  Mass.  —  Com.  v.  Pettes,  114 
Mass.  307.  Tenn.  —  Edge  v.  State,  117 
Tenn.  405,  99  S.  W.  1098  (the  offense 
is  cognizable  in  any  court  having  juris- 
diction of  the  crime  of  the  principal 
felon) ;  State  v.  Ayers,  8  Baxt.  96. 
W.  Va.  — State  v  Ellison,  49  W.  Va. 
70,  38  S.  E.  574. 

[a]     The  offense  of  the  accessory  is 
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sory's  crime  is  committed."  Wliere  the  accessory  before  the  fact  is  re- 
garded as  a  principal  he  is  punishable  in  the  county  where  the  crime  is 
committed,2o  unless  the  distinction  is  retained  for  the  purposes  of 
venue.21  And  the  statute  relating  to  offenses  committed  in  part  in  dif- 
ferent counties  has  been  applied.'- 

An  accessory  at  the  fact  or  a  principal  in  tlie  second  degree  should  always 
be  indicted  and  tried  where  the  offense  was  committed."  If  the  princi- 
pal was  not  present  at  the  commission  of  the  offense,  the  jurisdiction  is 
in  the  same  county  it  would  have  been  had  he  been  present.-*  Thus  at 
common  law,  one  procuring  the  commission  of  a  crime  through  an  inno- 
cent agent  must  be  prosecuted  in  the  county  where  the  crime  was  com- 
mitted, as  he  is  a  principal."  But  one  who  acts  through  a  guilty  agent 
is  an  accessory  before  the  fact  and  must  be  tried  in  the  county  where  he 
was  guilty  of  procuring  the  agent  to  actj^'  unless  statute  provides  other- 


wise. 


In  misdemeanors,  all  parties  are  principals,  and  are  punishable  in  the 
county  where  the  crime  was  committed.^' 
J.  Crimes  in  Unorganized  Territory.  —  By  virtue  of  statute,  the 


committed  where  the  principal  offense 
is  committed,  as  it  is  only  complete 
when  the  principal  offense  has  been 
committed.  State  v.  Ayers,  ■  8  Baxt. 
(Tenn.)   96. 

[b]  If  the  principal  is  not  indict- 
able in  the  state,  the  accessory  before 
the  fact  is  not  within  a  statute  pro- 
viding that  the  offense  is  cognizable  in 
any  court  having  jurisdiction  of  the 
crime  of  the  principal  felon.  Edge  V. 
State,   117    Tenn.   405,  99   S.    W.    1098. 

19.  Hargis  v.  Parker,  27  Ky.  L.  Eep. 
441,  85  S.  W.  704,  69  L.  K.  A.  270 
(holding  the  former  statute  was  not 
continued  in  effect  by  the  code)]  State 
V.  Moore,  26  N.  H.  448,  455,  59  Am. 
Dec.  354.  See  Com.  v.  Parker,  108  Ky. 
673,  57  S.  W.  484,  and  1  Standakd 
Peoc.  135.  But  see  Tully  v.  Com.,  13 
Bush    (Ky.)    142,  before   the  code. 

[a]  Where  accessory  is  without  the 
state,  the  statute  does  not  apply.  State 
V.  Moore,  26  JST.  H.  448,  59  Am.  Dec. 
354. 

20.  U.  S.  — Hoss  17.  United  States, 
232  Fed.  328,  146  C.  C.  A.  376.  Ala. 
Scully  V.  State,  39  Ala.  240,  246.  Kan. 
State  V.  Eoberts,  95  Kan.  280,  147  Pac. 
828.  N.  Y.  —  People  f.  Wiley,  65  Hun 
624,  20  N.  Y.  Supp.  445.  Tex.  — Fond- 
ren  v.  State,  74  Tex.  Crim,  552,  169  S. 
W.  411;  Carlisle  v.  State,  31  Tex. 
Crim.  537,  21  S.  W.  358. 

See  1  Standard  Proc.  134. 

21.  People   V.   Hodges,   27    Cal.    340. 
[a]     Statute  Construed.  —  A  statute 
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that  in  the  case  of  an  "accessory  be- 
fore or  after  the  fact"  jurisdiction 
shall  be  etc.,  is  not  inconsistent  with 
a  statute  abolishing  the  distinctions 
between  accessories  before  the  fact 
and  principals,  the  distinction  being  re- 
tained for  purposes  of  venue.  People 
V.  Hodges,  27  Cal.  340. 

22.  Com.  V.  Parker,  108  Ky.  673,  57 
S.  W.  484. 

[a]  *'An  accessory  before  the  fact, 
who  devises  in  one  county  a  scheme  to 
commit  a  crime  in  another  thereafter 
actually  committed,  or  who  in  one 
county  procures  the  commission  of  a 
crime  in  another,  is  *  *  *  properly 
triable  in  either  county."  Com.  v. 
Parker,  108  Ky.  673,  679,  57  S.  W.  484. 

23.  State  v.  Hamilton,  13  Nev.  386. 

24.  State  v.  Hamilton,  13  Nev.  386. 

25.  N.  H.  — State  v.  Moore,  26  N. 
H.  448,  455,  59  Am.  Dec.  354.  N.  Y. 
People  V.  Kathbun,  21  Wend.  509; 
People  V.  Adams,  3  Denio  190,  45  Am. 
Dec.  468.  N.  M.  —  State  v.  Faggard, 
177  Pac.  748.  R.  I.  — State  v.  Habib, 
18  R.  I.  558,  30  Atl.  462.  Tex.  — Dent 
V.  State,  43  Tex.  Crim.  126,  65  S.  W. 
627. 

See  1  Standard  Proc.  136. 

26.  State  v.  Moore,  26  N.  H.  448, 
455,  59  Am.  Dec.  354. 

27.  See  supra,  this  section. 

28.  United  States  v.  King,  9  Mack- 
ey  (D.  C.)  404;  Com.  v.  Gillespie,  7 
Serg.  &  R.  (Pa.)  469,  10  Am.  Dec.  475, 
See  1  Standard  Proc.  136. 
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venue  of  offenses  committed  in  unorganized  territory  is  in  the  adjoin- 
ing judicial  district. ^^ 

K.  Creation  of  New  Counties  or  Change  in  Boundaries.  —  Where 
subsequent  to  the  commission  of  an  offense  the  place  where  it  was  com- 
mitted is  incorporated  into  a  different  county,  either  by  the  creation  of 
a  new  county,^"  or  a  change  in  boundaries,^^  the  crime  is  deemed  to 
have  been  committed  in  the  new  county  with  all  the  consequences  as  to 
venue  resulting  from  this  fact.  But  the  original  county  has  jurisdic- 
tion, it  has  been  held,  until  the  act  creating  the  new  county  goes  into 
effect, ^^  and  until  the  organization  of  the  new  county.'' 

L.  Crimes  Against  the  United  States.  —  The  federal  constitution 
provides  in  effect  that  the  trial  of  all  crimes  against  the  United  States 
shall  be  had  in  the  state  and  district  where  the  said  crimes  shall  have 
been  committed.'*   But  when  not  committed  within  any  state  the  trial 


29.  U.  S.  —  Matter  of  Moran,  203  U. 
S.  96,  27  Sup.  Ct.  25,  51  L.  ed.  105. 
Kan.  — 771  re  Holcomb,  21  Kan.  628. 
Neb.  — Dodge  v.  People,  4  Neb.  220. 

See  McKenzie  v.  State,  32  Tex.  Crim. 
568,  25  S.  W.  426,  40  Am.  St.  Kep.  795. 

30.  U.  S.  — Matter  of  Moran,  203  U. 
S.  96,  27  Sup.  Ct.  25,  51  L.  ed.  105;  Ex 
parte  Moran,  144  Fed.  594,  75  C.  C.  A. 
396.  Ark.  —  McElroy  v.  State,  13  Ark. 
708.  Cal.  — People  v.  Stokes,  103  Cal. 
193,  37  Pac.  207,  42  Am.  St.  Eep.  102. 
Ga.  — Pope  V.  State,  124  Ga.  801,  53 
S.  E.  384,  110  Am.  St.  Eep.  197,  4  Ann. 
Cas.  551  (as  to  whether  the  old  county- 
is  deprived,  of  jurisdiction,  query) ; 
Jordan  v.  State,  22  Ga.  545.  Kan. 
State  V.  Bunker,  38  Kan.  737,  17  Pac. 
651.  Ky.  —  Com.  r.  Meadors,  149  Ky. 
769,  149  S.  W.  lOOo,  Ann.  Cas.  1914B, 
345.  Me.  —  State  v.  Jackson,  39  Me. 
291.  Mo.  —  State  v.  Kring,  74  Mo.  612. 
N.  J.  — State  V.  Jones,  8  N.  J.  L.  307. 
Okla.  —  Moran  f.  Terr.,  14  Okla.  544, 
78  Pac.  111.  Tenn.  —  State  v.  Marshall, 
124  Tenn.  230,  135  S.  W.  926;  State  v. 
Donaldson,  3  Heisk.  48.  Tex.  —  Gomez 
r.  Stae,  75  Tex.  Crim.  239,  170  S.  W. 
711;  Hernandez  v.  State,  19  Tex.  App. 
408. 

[al  A  dismissal  of  a  prosecution  in 
the  original  county  does  not  deprive 
the  new  county  of  jurisdiction,  where 
jeopardy  has  not  attached.  People  v. 
Stokes,  103  Cal.  193,  37  Pac.  207,  42 
Am.  St.  Eep.  102. 

[b]  If  the  prosecution  is  pending 
when  the  new  county  is  formed,  the 
court  without  notice  to  and  even 
against  the  protest  of  the  accused  has 
the  right  and  is  under  the  duty  to 
transfer  the  cause  to  the  court  of  the 


new  county.  Pope  v.  State,  124  Ga.  801, 
53  S.  E.  384,  110  Am.  St.  Eep.  197,  4 
Ann.  Cas.  551;  State  v.  Marshall,  124 
Tenn.  230,  135  S.  W.  926. 

[c]  The  indictment  sets  out  the  of- 
fense as  committed  in  the  new  county. 
McElroy  v.  State,  13  Ark.  708.  But  see 
State  V.  Jones,  8  N.  J.  L.  307. 

31.  State  V.  Marshall,  124  Tenn.  230, 
135  S.  W.  926.  But  see  Jackson  v. 
State,  131  Ala.  21,  31  So.  380,  holding 
the  venue  of  an  offense  on  election  day 
is  in  the  former  county,  because  until 
the  polls  are  closed  it  cannot  be  de- 
termined whether  there  had  been  any 
change  in  territory. 

32.  Com.  V.  Meadors,  149  Kv.  769, 
149  S.   W.   1005,  Ann.  Cas.   1914JB,  345. 

33.  People  v.  McGuire,  32  Cal.  140. 

34.  U.  S.  Const.  Art  II,  §  3,  and_6th 
amendment.  See  also,  Hyde  v.  United 
States,  225  U.  S.  347,  357,  32  Sup.  Ct. 
793,  56  L.  ed.  1114;  Haas  v.  Henkel, 
216  U.  S.  462,  30  Sup.  Ct.  249,  54  L.  ed. 
569,  17  Ann.  Cas.  1112;  Jones  v.  United 
States,  137  U.  S.  202,  211,  11  Sup.  Ct. 
80,  34  L.  ed.  691. 

[a]  Only  offenses  against  the  United 
States  committed  within  a  state  are  (1) 
referred  to.  Cook  r.  United  States,  138 
U.  S.  157,  181,  11  Sup.  Ct.  268,  34  L.  ed. 
906;  Nashville,  C.  &  St.  L.  Ey.  Co.  v. 
Alabama,  128  U.  S.  96,  9  Sup.  Ct.  28,  32 
L.  ed.  352.  (2)  The  constitutional  pro- 
vision has  no  application  to  territories. 
Billingslev  v.  United  States,  178  Fed. 
653,  101  'C.  C.  A.  465;  Mahaffey  V. 
Terr.,  11  Okla.  213,  66  Pac.   342. 

[b]  In  the  place  of  his  residence,  the 
accused  is  not  entitled  to  a  trial.  Haas 
V.  Henkel,  216  U.  S.  462,  30  Sup.  Ct. 
249,  54  L.  ed.  569,  17  Ann.  Cas.  1112. 
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shall  be  at  such  place  or  places  as  congress  may  by  law  have  directed.** 
As  to  the  latter  class  of  cases,  congress  has  enacted  that  the  trial  of  all 
offenses  committed  on  the  high  seas  or  elsewhere  out  of  the  jurisdiction 
of  any  particular  state  or  district  shall  be  in  the  district  where  the  of- 
fender is  found  or  into  which  he  is  first  brought." 

When  an  offense  is  begun  in  one  judicial  district  and  completed  In  another, 
it  is  provided  that  the  offense  may  be  punished  in  either." 


35.  U.   S.    Const.,   Art.   II,    §  3. 

36.  Eev.  St.  §730;  Jud.  §41;  U.  S. 
Comp.  St.  1916,  §  1023.  See  also,  Cook 
V.  United  States,  138  U.  S.  157,  182,  11 
Sup.  Gt.  268,  34  L.  ed.  906;  Jones  v. 
United  States,  137  U.  S.  202,  211,  11 
Sup.  Ct.  80,  34  L.  ed.  691;  Kerr  v. 
Shine,  136  Fed.  61,  69  C.  C.  A.  69; 
United  States  v.  Murphy,  4  Alaska  275. 

The  former  statute  provided  the 
venue  shall  be  in  the  district  where  the 
offender  is  apprehended  or  into  which 
he  may  be  first  brought.  4  St.  at  L.  p. 
118. 

[a]  The  government  is  not  given  an 
election  in  which  of  two  districts  to 
proceed  to  trial.  United  States  v. 
Bird,  1  Spr.  299,  24  Fed.  Cas.  No.  14,- 
597,  overruling  United  States  v.  Thomp- 
son, 1  Sumn.  168,  28  Fed.  Cas.  No.  16,- 
492. 

[b]  The  offender  is  to  be  tried  in 
the  district  in  which  he  is  apprehended; 
but  if  he  be  taken  into  custody,  where 
no  court  has  jurisdiction,  he  shall  be 
tried  in  the  district  into  which  he  is 
first  brought.  Kerr  v.  Shine,  136  Fed. 
61,  69  C.  C.  A.  69. 

[c]  The  word  "brought"  does  not 
mean  merely  conveyed  by  ship.  It  re- 
fers to  a  person  who  has  been  appre- 
hended and  who  is  then  brought  to  the 
United  States.  Kerr  v.  Shine,  136  Fed. 
61,  69  C.  C.  A.  69;  United  States  v. 
Bird,  1  Spr.  299,  24  Fed.  Cas.  No.  14,- 
697. 

[d]  The  word  * 'found"  means  "ap- 
prehended." Kerr  v.  Shine,  136  Fed. 
61,  69  C.  C.  A.  69. 

Jurisdiction  over  offenses  on  waters 
and  vessels,  see  17  Standakd  Proc.  787, 
et  seq. 

37.  United  States  v.  Lombardo,  241 
U.  S.  73,  36  Sup.  Ct.  508,  60  L.  ed.  897; 
Haas  V.  Henkel,  216  U.  S.  462,  30  Sup. 
Ct.  249,  54  L.  ed.  569,  17  Ann.  Cas. 
1112;  Benson  v.  Henkel,  198  U.  S.  1, 
15,  25  Sup.  Ct.  569,  49  L.  ed.  919;  In 
re  Palliser,  136  U.  S.  257,  266,  10  Sup. 
Ct.  r034,  34  L.  ed.  514;  New  York 
Cent.  &  H.  E.  K.  Co.  t?.  United  States, 
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166  Fed.  267,  92  C.  C.  A.  331;  Bridge- 
man  V.  United  States,  140  Fed.  577,  72 
C.  C.  A.  145. 

[a]  "Undoubtedly  when  a  crime  con- 
sists of  distinct  parts  which  have  dif- 
ferent localities  the  whole  may  be  tried 
where  any  part  can  be  proved  to  have 
been  done;  or  where  it  may  be  said 
there  is  a  continuously  moving  act 
commencing  with  the  offender  and 
hence  ultimately  consummated  through 
him,  as  the  mailing  of  a  letter;  or 
where  there  is  a  confederation  in  pur- 
pose between  two  or  more  persons,  its 
execution  being  by  acts  elsewhere,  as 
in  conspiracy."  United  States  f.  Lom- 
bardo, 241  U.  S.  73,  77,  36  Sup.  Ct. 
508,  60  L.  ed.  897. 

[b]  "This  provision  applies  to  a 
continuing  offense — 'a  continuous,  un- 
lawful act  or  series  of  acts  set  on  foot 
by  a  single  impulse  and  operated  by  an 
unintermittent  force,  however  long  a 
time  it  may  occupy.'  "  New  York  Cent. 
&  H.  E.  E.  Co.  V.  United  States,  166 
Fed.  267,  270,  92  C.  C.  A.  331;  Armour 
Pack.  Co.  V.  United  States,  153  Fed. 
1,  5,  82  C.  C.  A.  135,  14  L.  R.  A.  (N. 
S.)  400.  (2)  The  distinction  is  be- 
tween a  continuous  unlawful  act  and  an 
unlawful  act  following  a  completed  law- 
ful act.  New  York  Cent.  &  H.  E.  R. 
Co.  V.  United  States,  166  Fed.  267,  92 
C.  C.  A.  331,  the  offense  of  omitting  to 
file  a  rate  schedule. 

[c]  A  conspiracy  under  this  statute 
and  §  37  of  the  Criminal  Code  may  be 
prosecuted  either  in  the  district  where 
the  conspiracy  was  entered  into  or  in 
any  district  in  which  an  overt  act  was 
done.  Shea  v.  United  States,  236  Fed. 
97,  149  C.  C.  A.  307.  See  also  5  Stand- 
ard Proc.  317. 

[d]  An  offense  begun  by  the  mailing 
of  a  letter  in  one  district  and  completed 
by  its  receipt  in  another  district  is 
punishable  in  either.  Hyde  v.  United 
States,  225  U.  S.  347,  361,  32  Sup.  Ct. 
793,  56  L.  ed.  1114;  Benson  v.  Henkel, 
198  U.  S.  1,  15,  25  Sup.  Ct.  569,  49  L. 
ed.  919;     In  re  Palliser,  136  U.  S.  257, 
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M.  Venue  op  Paeticulak  Offenses.  — 1.  Generally.  —  The  venue 
of  many  offenses  is  treated  in  specific  articles.^^  _ 

2.  Abduction  and  Inveigling.  -  The  offenses  of  abduction  and  in- 
veigling must  be  prosecuted  in  the  county  in  which  it  is  committed. 

3  Attempt.  — An  attempt  to  commit  a  crime  may  be  tried  m  tha 
county  where  the  offense,  if  consummated,  would  have  been  commit- 
ted-  and  it  has  been  said  from  the  nature  of  things  it  is  cognizable 
where  the  preliminary  overt  acts,  constituting  the  attempt,  are  com- 
mitted." The  venue  of  the  offense  of  soliciting  another  to  commit  crime 
is  in  county  where  the  solicitation  is  made.*^ 


10  Sup.  Ct.  1034,  34  L.  ed.  514.  See  the 
title  "Post-Office." 

[e]  The  veiiue  of  a  prosecution  for 
presenting  a  false  claim  against  the 
United  States  in  one  district  which  is 
prepared  in  another  is  in  either  district. 
New  York  Cent.  &  H.  K.  K.  Co.  v. 
United  States,  166  Fed.  267,  92  C.  C. 
A.  331;  Bridgeman  v.  United  States, 
140  Fed.  577,  72  C.  C.  A.  145. 

38.  See  specific  titles  and  18  Stand- 
ard Proc.  54S  (prosecution  of  tenant 
for  selling  property  subject  to  a  hen); 
11  Standard  Proc.  927,  immigration. 

Abortion,  see  1  Standard  Proc.  95. 

For  bigamy,  see  4  Standard  Proc.  90. 

For   bribery,   see   4   Standard   Proc. 

Conspiracy,  see  5  Standard  Proc.  317. 

Embezzlement,  see  8  Standard  Proc. 
209. 

Estrays,  see  8  Standard  Proc.  719. 

False  pretenses,  see  20  Standard 
Ppoc    727. 

Forgery',  see  8  Standard  Proc.  1140. 

Gaming,  see  11  Standard  Proc.  33o. 

Kidnaping,  see  18  Standard  Proc. 
409. 

Nuisance,  see  20  Standabd  Proc.  691. 

Robbery,   see   the  title,   "Robbery. 

For  violation  of  liquor  laws,  see  14 
Standard  Proc.  14.  -        4.. 

Prosecutions  for  violation  of  anti- 
trust laws,  see  19  Standard  Proc.  8o3, 
note  58.  „, 

Violation  of  pure  food  laws,  see  ^i 
Standard  Proc.   973. 

Violations  of  interstate  commerce 
act,  see  14  Standard  Proc.  279,  280 

39  People  v.  Lewis,  141  Cal.  043,  /O 
Pac'l89;  State  f.  Johnson,  115  Mo. 
480,"  22  S.  W.  463. 

ra1  The  county  where  the  "taking 
awav"  for  the  purpose  of  concubinage 
occurs  is  the  proper  county,  rather  than 
the    county     where    sexual    intercourse 


was  had.     State  t\  Johnson,  115   Mo. 
48'0,  22  S.  W.  463. 

[b]  Constructive  Custody.  — A  gul, 
although  in  another  county  with  the 
consent  of  her  parent,  is  still  in  his 
custody  and  care.  Therefore,  where 
the  girl  goes  with  the  defendant  with 
the  parent's  consent  to  another  county, 
in  which  the  criminal  intent  to  use  her 
for  an  unlawful  purpose  is  first  con- 
ceived, and  later  carried  out,  the  crime 
is  committed  there.  People  v.  Lewis, 
141  Cal.  543,  75  Pac.  189.  See  also 
State  V.  Gordon,  46  N.  J.  L.  432. 

[c]  The  offense  of  inveigling  13 
completely  committed  whenever,  by 
false  and  fraudulent  representations, 
or  other  means  to  that  end,  the  person 
inveigled  is  induced  to  surrender  him- 
self to  the  guidance  or  control  of  those 
to  whom  the  accused  expected  to  take 
him.     In  re  Kelly  46  Fed.  653. 

4Q,  Qa.  —  Griffin  V.  State,  26  Ga. 
493.  lU.  —  Graham  v.  People,  181  111. 
477,  492,  55  N.  E.  179,  47  L.  R.  A.  731. 
Pa.  —  Com.  V.  Bingaman,  61  Pa.  Super. 

See  also  Brown  v.  State,  108  Ala.  18, 
18  So.  811. 

[a]  Thus  where  one  with  intent  to 
commit  larceny  takes  an  impression  of 
a  key  in  one  county  and  afterwards 
makes  it  in  another,  the  offense  is  com- 
mitted in  the  former  county.  GrifSji 
V.  State,  26  Ga.  493,  504. 

[b]  An  attempt  to  procure  an  abor- 
tion is  triable  in  the  county  where  the 
attempt  is  made,  although  later  in  an- 
other county  an  abortion  is  performed 
to  save  the  life  of  the  victim.  Com. 
V.  Bingaman,  51  Pa.  Super.  336. 

41.  Grahtvm  v.  People,  181  111.  477, 
493,  55  N.  K.  179,  47  L.  R-  A.  731, 
quoting,   1  Whart.  Crim.  Law  §  195. 

42.  Griffin  V.  State,  26  Ga.  493. 
[a]     If  the  solicitation  is  by  letter, 

the  venue  is  in  the  county  where  the 
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4.  Margins,  Dealing  in.  —  The  offense  of  dealing  in  margins  may  be 
prosecuted  in  the  county  where  the  orders  are  given  and  the  margins 
paid." 

5.  Newspapers.  —  The  offense  of  publishing  newspaperg  containing 
unlawful  matter  is  committed  in  the  county  where  the  newspaper  is 
issued  to  be  delivered  or  sent  by  mail  or  other\vise  to  its  subscribers." 

6.  False  Pretenses.  —  Where  by  false  representations  in  one  county, 
property  is  obtained  in  another,  the  venue  is  generally  in  the  latter 
county,  the  crime  being  completed  there ;"  but  some  courts  apply  the 
statute  as  to  offense  committed  in  part  in  two  counties,  and  hold  the 
venue  to  be  in  either  county.'"'  A  county  into  which  the  property  is 
carried  after  it  has  been  obtained  has  not  jurisdiction.*'  Where  the 
property  is  delivered  to  an  agent  of  the  defendant  so  as  to  vest  title  in 
him,**  as  by  delivery  to  a  carrier,*"  or  by  depositing  it  in  the  mail,^°  the 
venue  is  in  the  county  of  the  delivery.  But  the  venue  of  the  offense  of 


letter  is  received.     Griffin  v.  State,  26 
Ga.  493,  504. 

43.  Weare  Commission  Co.  v.  People, 
111  111.  App.  116,  following  Soby  f. 
People,  134  111.  66,  25  N.  E.  109, 
although  the  deal  is  carried  out  in  a 
board   of  trade  in  another   county. 

44.  State  v.  Bass,  97  Me.  484,  54 
Atl.  1113. 

[a]  Neither  the  place  of  printing 
nor  the  place  where  the  paper  is  re- 
ceived by  mail  is  the  place  of  publica- 
tion or  commission.  State  v.  Bass,  97 
Me.  484,  54  Atl.  1113. 

45.  See  20  Standard  Proc.  727,  and 
the  following  cases:  Ga.  —  Davis  v. 
State,  20  Ga.  App.  72,  92  S.  E.  552. 
lU.  — Graham  v.  People,  181  111.  477, 
55  N.  E.  179,  47  L.  R.  A.  731.  la. 
State  V.  Smith,  162  Iowa  336,  144  N.  W. 
32,  49  L.  R.  A.  (N.  S.)  834;  State  v. 
Gibson,  132  Iowa  53,  106  *N.  W.  270, 
applying  statute  as  to  offenses  commit- 
ted in  different  counties.  Kan.  —  State 
V.  Briggs,  74  Kan.  377,  86  Pac.  447,  7 
L.  R.  A.  (N. 'S.)  278.  Mich.  — People 
V.  Hoffman,  142  Mich.  531,  105  N.  W. 
838.  N.  M.  — State  v.  Faggard,  177 
Pac.  748.  Tex.  — Moore  v.  State,  37 
Tex.  Crim.  552,  40  S.  W.  287;  Sims  v. 
State,  28  Tex.  App.  447,  13  S.  W.  653. 
Wis.  —  Bates  v.  State,  124  Wis.  612, 
103  N.  W.  251,  4  Ann.  Cas.  365,  note. 
Eng.  —  Reg.  v.  Stanbury,  9  Cox  C.  C. 
94. 

[a]  The  Rule  Applies  to  Obtaining 
Money  by  Means  of  a  COnflidence  Game. 
Graham  v.  People,  181  111.  477,  494,  55 
N.  E.  179,  47  L.  R.  A.  731. 
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Money  obtained  by  check  or  draft  on 
bank,  see  20  Standard  Proc.  727,  note 
6  [aj. 

46.  People  v.  Peckens,  153  N.  Y. 
576,  47  N.  E.  883.  See  Cora.  v.  Fried- 
man, 188  Mass.  308,  74  N.  E.  464  (lar- 
ceny by  false  pretenses) ;  Com.  v. 
Schmunk,  207  ^a.  544,  56  Atl.  1088,  99 
Am.  St.  Rep.  801.  •Contra,  Sims  v.  State, 
28  Tex.  App.  447,  13  S.  W.  653. 

47.  In  re  Kelly,  46  Fed.  653;  Reg. 
f.  Stanbury,  9  Cox  C.  C  (Eng.)  94. 

48.  See  infra,  this  note. 

[a]  But  where  the  contract  of  pur- 
chase  is  void  as  being  a  violation  of  the 
statute  of  frauds,  a  delivery  to  the 
carrier  is  not  a  delivery  to  the  con- 
signee, within  the  rule.  Ex  parte  Par- 
ker, 11  Neb.  309,  9  N.  W.  33. 

49.  Kan.  —  In  re  Stephenson,  67 
Kan.  556,  73  Pac.  62.  Mich.  —  People 
V.  Hoffman,  142  Mich.  531,  105  N.  W. 
838.  Neb.  —  Ex  parte  Parker,  11  Neb. 
309,  9  N.  W.  33. 

See  20  Standard  Proc.  727. 

50.  la.  —  State  v.  Gibson,  132  Iowa 
53,  106  N.  W.  270.  Kan.  —  State  v. 
Briggs,  74  Kan.  377,  86  Pac.  447,  7  L. 
R.  A.  (N.  S.)  278.  Mass.  — Com.  v. 
Wood,  142  Mass.  459,  8  N.  E.  432. 

See  20  Standard  Proc.  727. 

[a]  But  Compare  State  v.  Smith, 
162  Iowa  336,  144  N.  W.  32,  49  L.  R. 
A.  (N.  S.)  834,  holding  the  crime  was 
consummated  by  presenting  the  check 
to  the  bank  and  there  receiving  the 
money. 
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placing  in  the  mails  any  letter  for  the  purpose  of  promoting  fraudulent 
schemes  is  in  the  district  where  the  letter  is  mailed." 

7.  Game  and  Pish.  —  The  venue  of  the  offense  of  unlawfully  ship- 
ping game  and  fish  is  in  the  county  where  the  shipment  is  made." 

8.  Homicide.  —  Where  an  injury  is  inflicted  in  one  county  and  the 
injured  person  dies  in  another  county,  although  it  was  held  doubtful, 
at  early  common  law,  whether  an  indictment  could  be  found  in  either 
county,^^  the  more  common  opinion  was  that  an  indictment  might  be 
found  where  the  stroke  was  given."  And  by  virtue  of  the  statute  of 
Edward  VI,  which  is  part  of  the  common  law,^^  an  indictment  may  be 
found  in  the  county  where  the  death  occurred.^* 

Statutes  now  frequently  provide  that  jurisdiction  is  in  the  county 
where  the  injury  was  inflicted,"  or  in  either  county."  And  it  has  been 


51.  United  States  v.  Sauer,  88  Fed.  \ 
249,  as  the  mailing  is  the  gist  of  the 
offense. 

52.  State  v.  Giller,  138  Minn.  369, 
165  N.  W.  132. 

[a]  The  statute  relating  to  larceny 
has  no  application.  State  v.  Giller,  138 
Mhin.  369,  165  N.  W.   132. 

[b]  A  county  through  which  the 
shipment  passes  is  not  a  proper  county, 
even  though  it  is  there  seized  by  the 
■warden.  State  v.  Giller,  138  Minn.  369, 
165  N.  W.  132. 

53.  State  v.  Moore,  26  N.  H.  448,  59 
Am.  Dec.  354;  King  v.  Burdett,  4  Barn. 
&  Aid.  95,  171,  6  E.  C.  L.  404,  106  Eng. 
Reprint  873. 

54.  See  the  following  cases:  U.  S. 
United  States  f.  Guiteau,  1  Mackey 
498,  47  Am.  Eep.  247.  Md.  —  Stout  v. 
State,  76  Md.  317,  25  Atl.  299.  Tex. 
Moore  v.  State,  37  Tex.  Crim.  552,  564, 
40  S.  W.  287.  Eng.  —  King  v.  Burdett, 
4  B.  &  Aid.  95,  172,  6  E.  C.  L.  404,  106 
Eng.  Reprint  873;  Rex  v.  Hargrave,  5 
Carr.  &  P.  170,  24  E.  C.  L.  509;  1  Hale 
P.  Cr.  426. 

[a]  "If  the  corpse  were  carried  into 
the  county  where  the  stroke  was  given, 
the  whole  might  be  inquired  of  by  a 
jury  of  the  same  county."  2  Hawk.  P. 
Cr.,  p.  120,  §  13,  quoted  in  Stout  v. 
State,  76  Md.  317,  325,  25  Atl.  299. 
But  see  Rex  r.  Hargrave,  5  Carr.  &  P. 
(Eng.)    170,  24  E.  C.  L.  509. 

55.  2  and  3  Edw.  VT,  ch.  24.  See 
also  the  following  cases:  U.  S.  —  In  re 
Kellv,  46  Fed.  653.  Ky.  —  Tully  v. 
Com!,  13  Bush  142.  Mass.  —  Com.  v. 
Macloon,  101  Mass.  1,  9,  100  Am.  Dec. 
89-  Com.  V.  Parker,  2  Pick.  550.  Mo. 
State  V.  Blunt,  110  Mo.  322,  338,  19  S. 
W.  650. 

sa 


[a]  As  the  statute  does  not  provide 
for  an  indictment  where  the  blow  was 
given,  it  is  doubtful  if  one  can  be 
found  there  in  view  of  the  common 
law.  Stoughton  v.  State,  13  Smed.  & 
M.  (Miss.)  255.  But  see  subsequent 
statute. 

56.  See  State  v.  Blunt,  110  Mo.  322, 
338,   19    S.   W.    650. 

57.  Kan.  — State  v.  Bowen,  16  Kan. 
475.  Md.  — Stout  V.  State,  76  Md.  317, 
25  Atl.  299.  Mont.  —  State  v.  Crean, 
43  Mont.  47,  114  Pac.  603,  Ann.  Cas. 
1912C,  424.  Ohio.  —  Eobbins  v.  State, 
8  Ohio  St.  131.  Okla.  —  Moran  v.  Terr., 
14  Okla.  544,  78  Pac.  Ill;  Albright  V. 
Terr.,   11    Okla.   497,   69   Pac.   789. 

[a]  The  crime  is  committed  where 
the  blow  is  struck.  The  subsequent 
death  simply  determines  the  character 
of  the  crime.  State  v.  Bowen,  16  Kan. 
475. 

[b]  The  statute  of  Edward  VI,  is 
not  applicable  in  states  which  have 
this  statute.  Stout  v.  State,  76  Md. 
317,  25  Atl.  299. 

[c]  The  county  where  the  injured 
party  died  is  without  jurisdiction. 
Stout  V.  State,  76  Md.  317,  25  Atl.  299. 

58.  Fla.  — See  Smith  v.  State,  42 
Fla.  605,  28  So.  758.  la.  — Nash  v. 
State,  2  G.  Gr.  286.  Ky.  — Com.  v. 
Jones,  118  Ky.  889,  82  S.  W.  643;  Har- 
gis  V.  Parker,  27  Ky.  L.  Rep.  441,  85 
S.  W.  704,  69  L.  R.  A.  270.  La.— State 
V.  Jones,  38  La.  Ann.  792.  Mass. 
Com.  V.  Costley,  118  Mass.  1,  26.  Miss. 
Coleman  v.  State,  83  Miss.  290,  35  So. 
937,  64  L.  R.  A.  807.  See  Stoughton 
V.  State,  13  Smed.  &  M.  255,  under 
earlier  statutes.  Mo.  — State  v.  Blunt, 
110  Mo.  322,  19  S.  W.  650,  not  decid- 
ing whether  the  statute  is  constitution- 
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held  that  the  statutes  relating  to  offenses  committed  partly  in  one 
county  and  partly  in  another  apply,  as  the  death  is  a  material  element 
of  the  offense.^^ 

Where  the  Injury  or  Death  Occurs  Without  the  State.  —  The  early  common 
law  rule  that  the  venue  of  offense  of  homicide  was  where  the  injury  was 
inflicted^"  has  been  applied  where  death  occurred  in  another  state.®^ 
But  by  virtue  of  an  early  statute  of  England,®^  which  has  been  adopted 
by  some  states,^^  homicide  may  be  prosecuted  in  the  state  if  the  injury 
was  inflicted  there  though  death  occurred  elsewhere,**  or  if  the  death 
occurred  there  from  an  injury  inflicted  elsewhere.*^ 

9.  Burglary,  Larceny,  Embezzlement  and  Receiving  Stolen  Goods. 
The  venue  of  a  prosecution  for  burglary  is  in  the  county  where  the  breaking 
and  entry  occurred.*'^ 

Emhezziement  must  in  general  be  prosecuted  where  the  offense  is  com- 
mitted, but  the  limitations  of  this  rule  are  elsewhere  discussed." 

Larceny. —  At  common  law,  a  theft  is  committed  in  every  county 
through  which  or  into  which  stolen  property  is  taken,  and  the  venue 
is  either  in  the  county  in  which  the  larceny  is  committed,  or  in  any 
county  into  or  through  which  the  goods  are  carried."^  This  rule  is  in- 
corporated into  statutes  so  far  as  they  relate  to  larceny." 


al  as  to  the  provision  allowing  trial  in 
county  where  death  occurred.  N.  M. 
Terr.  v.  Hicks,  6  N.  M.  596,  30  Pac. 
872.  S.  C  — State  v.  Messervey,  105 
S.  C.  254,  89  S.  E.  662.  Tex.  —  Watson 
V.  State  (Tex.  Crim.),  205  S.  W.  662. 
Wis.  —  State  ex  rel.  Brown  v.  Stewart, 
60  Wis.  587,  19  N.  W.  429,  50  Am.  Rep. 
388;     State  v.  Pauley,  12  Wis.  599. 

59.  Smith  V.  State,  42  Fla.  605,  28 
So.  758;  Hauk  v.  State,  148  Ind.  238, 
46  N.  E.  127,  47  N.  E.  465,  abortion. 
And  see  Coleman  v.  State,  83  Miss. 
290,  35  So.  937,  64  L.  R.  A.  807. 

60.  See  supra,  this  section. 

61.  Stout  V.  State,  76  Md.  317,  25 
Atl.  299. 

62.  2  Geo.  II,  ch.  21. 

63.  See  the  statutes  and  infra,  this 
section. 

64.  U.  S.  — United  States  v.  Gui- 
teau,  1  Mackey  498,  47  Am.  Rep.  247. 
Md.  —  See  Stout  v.  State,  76  Md.  317, 
323,  25  Atl.  299.  Minn.  —  State  v.  Ges- 
sert,  21  Minn.  369.  Okla.  —  Moran  v. 
Terr.,  14  Okla.  544,  78  Pac.  111. 

Offenses  committed  partly  in  several 
states,  see  supra,  II,  D  and  E,  and  17 
Standard    Proc.    786. 

65.  Mass.  —  Com.  v.  Macloon,  101 
Mass.  1,  100  Am.  Dec.  89.  Mich. — Tyler 
V.  People,  8  Mich.  320.  N.  C  — State 
V.  Caldwell,  115  N.  C.  794,  20  S.  E.  523. 

66.  Ind.  — Martin  v.  State,  176  Ind. 
317,  95  N.  E.  1001.    Mo.  — State  v.  Mc- 
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Graw,  87  Mo.  161.  Okla. —  Ford  V. 
State,  13  Okla.  Crim.  612,  166  Pac.  75. 
Tex.  —  Park  v.  State,  77  Tex.  Crim. 
267,  178  S.  W.  516.  Wash.  —  State  v. 
Carroll,  55  Wash.  588,  104  Pac.  814, 
133  Am.  St.  Rep.  1047,  19  Ann.  Cas. 
1-234. 

[a]  A  county  into  which  th©  prop- 
erty is  brought  has  not  jurisdiction. 
Martin  v.  State,  176  Ind.  317,  95  N.  E. 
1001.  As  to  statutes  so  providing  see 
infra,  this  section. 

67.  See  8  Standard  Proc.  210. 

68.  Ark.  —  State  v.  Johnson,  38  Ark. 
568.  Mo.  —  State  v.  Williams,  147  Mo. 
14,  47  S.  W.  891.  Tex.  — Phillips  v. 
State  (Tex.  Crim.),  200  S.  W.  1091; 
Harrington  v.  State,  31  Tex.  Crim.  57" 
21  S.  W.  356.  Eng.  — Queen  f.  New- 
land,  2  Cox.  C.  C.  283. 

And  see  generally  18  Standard  Proc. 
726. 

Where  property  is  stolen  in  another 
state  or  county,  see  supra,  II,  D. 

[a]  But  a  prosecution  for  killing  an 
animal  with  intent  to  steal  it,  cannot 
be  had  in  a  county  into  which  the 
animal  is  carried.  Queen  v.  Newland, 
2  Cox.  C.  C.   (Eng.)   283. 

[b]  This  Rule  Is  Confined  to  Lar- 
ceny.—  Graham  v.  People,  181  111.  477, 
492,  55  N.  E.  179,  47  L.  R.  A.  731. 

69.  Ark.  —  State  v.  Johnson,  38 
Ark.  568.  Mass.  —  Com.  v.  Friedman, 
188   Mass.    SOS,    74   N.   E.   464.       Tex. 
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Receivihg  Stolen  Goods.  -  The  offense  of  receiving  stolen  goods  is  in- 
dictable in  the  county  where  the  goods  are  received,  although  they  are 
stolen  in  another  county/"  but  not  in  a  county  into  which  the  property 
was  subsequently  removed  by  the  receiver/^  unless  statute  so  pro- 
vides/^ Some  statutes  authorize  a  prosecution  in  the  county  where  the 
property  is  stolen/^  in  the  county  into  or  through  which  the  property 
may  have  been  carried  by  the  thief/*  and  in  a  county  where  it  is  con- 
cealed/^ 

Statutes  as  to  Property  Transported  to  Another  County.  —  It  is  sometimes 
provided  that  where  property  is  taken  in  one  county  by  burglary,  lar- 
ceny, robbery  or  embezzlement  and  is  brought  or  carried  into  another 
county  an  indictment  may  be  brought  in  either  county/®  But  such  stat- 


Park  V.  State,  77  Tex.  Crim.  267,  178 
S.  W.  516  (Texas  statute  does  not  in- 
clude burglary) ;  Burke  v.  State,  50 
Tex.  Crim.  185,  95  S.  W.  1064;  Har- 
rington V.  State,  31  Tex.  Crim.  577,  21 
S.  W.  356;  Phillips  f.  State  (Tex.  Civ. 
App.),  200  S.   W.  1091,  larceny. 

70.  Cal.  —  People  v.  Stakem,  40  Cal. 
599;  People  v.  Silvas,  34  Cal.  App. 
638,  167  Pac.  1155.  N.  T.  — People  v. 
Zimmer,  174  App.  Div.  470,  160  N.  Y. 
Supp.  459.  R.  I. —  State  v.  Habib,  18 
E.  I.  558,  30  Atl.  462. 

See   22   Standard   Proc.   442. 

[a]  A  delivery  of  a  shipping  receipt 
and  a  key  to  the  suit  case  is  a  con- 
structive delivery  of  the  stolen  goods 
therein,  within  the  rule,  although  the 
goods  are  actually  received  in  another 
county.  People  v.  Silvas,  34  Cal.  App. 
638,  167  Pac.  1155. 

71.  People  V.  Disperati,  15  Cal.  App. 
120,  113  Pac.  889;  State  v.  Pray,  30 
Nev.  206,  94  Pac.  218. 

72.  See  the  statutes  and  tn/ro,  this 
section. 

73.  State  v.  Ward,  49  Conn.  420; 
Mooney  v.  State,  76  Tex.  Crim.  539.  176 
S.  W.  52;  Polk  V.  State,  60  Tex  Crim. 
150,  131  S.  W.  580;  Thurman  V.  State, 
37  Tex.  Crim.  646,  40  S.  W.  795.  See 
22  Standard  Proc.  442.  But  see  People 
17.  Stakem,  40  Cal.  599. 

74.  Polk  V.  State,  60  Tex.  Crim.  150, 
131  S.  W.  580;  Thurman  v.  State,  37 
Tex.  Crim.  646,  40  S.  W.  795;  Moseley 
V.  State,  36  Tex.  Crim.  578,  37  S.  W. 
736,  38  S.  W.  197.  See  22  Standard 
Proc.  442,  and  infra,  this  section. 

75.  Polk  V.  State,  60  Tex.  Crim.  150, 
131  S.   W.  580. 

[a]  Under  a  statute  providing  that 
the  offense  of  receiving  and  concealing 
stolen  property   may  be  prosecuted  in 


any  county  where  it  is  received  or  con- 
cealed, a  court  of  the  county  into  which 
the  receiver  brings  the  goods  is  with- 
out jurisdiction  unless  he  conceals  the 
goods  or  handles  them  so  as  to  confuse 
the  owners  in  search  thereof.  Polk  v. 
State,  60  Tex.  Crim.  150,  131  S.  W.  580, 
distinguishing  Thurman  v.  State,  37 
Tex.  Crim.  646,  40  S.  W.  795. 

76.  Ark.  —  State  v.  Johnson,  38 
Ark.  568.  Cal.  —  People  v.  Mellon,  40 
Cal.  648;  People  v.  Eobles,  29  Cal. 
421;  People  v.  Tyree,  21  Cal.  App. 
701,  132  Pac.  784.  Ind.— Beaty  v.  State, 
82  Ind.  228.  Nov.  — State  v.  Pray,  30 
Nev.  206,  221,  94  Pac.  218;  State  v. 
Brown,  8  Nev.  208.  N.  Y.  — Mack  v. 
People,  82  N.  Y.  235  (burglary);  Has- 
kins  17.  People,  16  N.  Y.  344.  Okla, 
Rogers  v.  State,  14  Okla.  Crim.  235, 
170  Pac.  269,  L.  R.  A.  1918E,  742,  em- 
bezzlement. Tex.  —  Cole  v.  State,  16 
Tex.  App.  461,  embezzlement.  Utah. 
State  17.  Graham,  23  Utah  278,  64  Pac. 
557. 

Embezzlement,  see  8  Standard  Proc. 
212. 

Larceny,  see  18  Standard  Proc.  726. 

E-eceiving  stolen  goods,  see  supra,  this 
section. 

[a]  The  statute  as  to  venue  of  of- 
fenses near  boundaries  is  controlled  by 
this  statute  so  that  it  is  immaterial 
whether  or  not  the  property  was  taken 
near  the  boundary.  Cameron  v.  State, 
9  Tex.  App.  332. 

[b]  Indictment.  —  An  indictment 
for  burglary  found  in  a  county  into 
which  the  goods  were  taken  should 
charge  the  burglary  in  the  county 
where  it  was  done  and  allege  the 
transportation  of  the  goods.  But  it  is 
otherwise  in  simple  larceny  as  the  of- 
fense is  deemed  committed  where  the 
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utes  while  valid  as  to  the  offense  of  larceny,"  have,  by  some  authorities, 
been  held  unconstitutional  as  to  burglary,^'  and  embezzlement^^ 

Where  tlie  Taking  Is  Without  the  State.  —  Some  statutes  provide  the 
jurisdiction  of  a  criminal  prosecution  for  stealing,  or  embezzling,  in  an- 
other state,  the  property  of  another  or  receiving  it  knowing  it  to  have 
been  stolen  or  embezzled,  and  bringing  it  into  a  state,  is  in  any  county 
into  or  through  which  the  property  is  brought. *°  But  the  weight  of 
authority  is  against  jurisdiction  in  the  absence  of  statute.'^  This  stat- 
ute does  not  apply  when  the  property  is  stolen  in  a  country  foreign  to 
the  United  States.** 

10.  Libel.  —  The  offense  of  libel  is  punishable  in  the  county  of  its 
publication,*^  although  it  may  have  been  written  elsewhere.**  But  the 
offense  of  waiting  a  libel  with  intent  that  it  be  published,  followed  by  a 
publication,  is  punishable  in  the  county  where  the  writing  took  place.*' 

If  the  libel  is  published  in  a  newspaper,  the  venue,  in  the  absence  of 
statute,  is  in  any  county  where  the  paper  circulates,"  or  to  which  it  is 
mailed  for  publication.*^  By  virtue  of  some  statutory  or  constitutional 
provisions  the  venue  is  in  the  county  where  the  newspaper  has  its  pub- 
lication office,**  or  in  the  county  in  which  the  person  libeled  resides.*^ 

11.  Ljrnching.  —  Some  statutes  provide  that  the  venue  of  the  crime 


goods  are  brought.     Haskins  v.  People, 
16  N.  Y.  344,  349. 

77.  Martin  v.  State,  176  Ind.  317, 
95  N.  E.  1001;  State  v.  Williams,  147 
Mo.  14,  47  S.  W.  891;  State  v.  Mc- 
Graw,  87  Mo.  161;  State  v.  Smith,  66 
Mo.   61. 

78.  Martin  v.  State,  176  Ind.  317,  95 
N.  E.  1001;  State  f.  McGraw,  87  Mo. 
161.  See  State  v.  Carroll,  55  Wash. 
588,  104  Pae.  814,  133  Am.  St.  Rep. 
1047,  19  Ann.  Gas.  1234.  Contra,  Mack 
V.  People,  82  N.  Y.  235.  See  also  State 
V.  Johnson,   38  Ark.  568. 

79.  State  v.  Hatch,  91  Mo.  56S,  4  S, 
W.  502.  But  see  Rogers  v.  State,  14 
Okla.  Grim.  235,  170  Pac.  269,  L.  R.  A. 
1918E,   742. 

80.  People  r.  Black,  122  Gal.  73,  54 
Pac.  385;  People  f.  Staples,  91  Gal. 
23,    27    Pac.    523. 

Offenses  begun  without  and  consum- 
mated, •within  the  state,  see  supra,  II, 
D. 

As  to  embezzlement,  see  8  Standard 
Proc.  209. 

As  to  larceny,  see  18  Standard  Proc. 
728. 

81.  Harrington  v.  State,  31  Tex. 
Grim.  577,  21  S.   W.  356. 

In  larceny,  see  18  Standard  Proc. 
728. 

82.  People  v.  Black,  122  Cal.  73,  54 
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Pac.  385.  See  Harrington  v.  State,  31 
Tex.  Grim.  577,  21  S.  W.  356.  And  see 
18  Standard  Proc.  729,  as  to  larceny. 

83.  Gom.  V.  Blanding,  4  Pick. 
(Mass.)  304,  15  Am.  Dec.  214;  King 
V.  Burdett,  4  Barn.  &  Aid.  95,  168,  6 
E.  G.  L.  404,  106  Eng.  Reprint  873; 
Rex  t?.  Watson,  1  Gamp.  (Eng.)  215, 
216. 

84.  King  V.  Burdett,  4  B.  &  Aid.  95, 
6  E.  G.  L.  404,  106  Eng.  Reprint  873. 

85.  King  f.  Burdett,  4  Barn.  &  Aid. 
95,  135,  6  E.  G,  L.  404,  106  Eng.  Reprint 
873. 

86.  State  v.  Huston,  19  S.  D.  644, 
104  N.  W.  451,  117  Am.  St.  Rep.  970, 
9  Ann.  Cas.  381;  Belo  &  Co.  v.  Wren, 
63    Tex.    686. 

87.  Com.  V.  Blanding,  3  Pick. 
(Mass.)  304,  15  Am.  Dec.  214;  State  v. 
Huston,  19  S.  D.  644,  104  N.  W.  451, 
117  Am.  St.  Rep.  970,  9  Ann.  Cas.  381, 
note. 

88.  In  re  Kowalsky,  73  Cal.  120,  14 
Pac.  399. 

[a]  A  person  who  causes  a  libel  to 
be  printed  is  within  the  constitution, 
as  well  as  the  publisher  and  proprietor. 
In  re  Kowalsky,  73  Gal.  120,  14  Pac. 
399. 

89.  In  re  Kowalsky,  73  Gal.  120,  14 
Pac.  399;  Shields  v.  Com.,  21  Ky.  L. 
Rep.  1588,  55  S.  W.  881. 
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of  lynching  shall  be  in  the  county  adjoining  that  in  which  the  lynching 
was  committed.^" 

12.  Threatening  Letters.  —  When  a  threatening  letter  is  mailed  from 
one  county  to  another,  the  venue  of  the  offense  depends  upon  whether 
the  offense  is  sending,  circulating,  or  exhibiting,  or  whether  it  is  merely 
the  sending  of  the  threatening  letter.  In  the  former  case  the  venue  is 
in  either  county.^^  In  the  latter  case  the  venue  has  been  held  to  be  m 
the  county  of  the  mailing,"  and  by  some  courts,  in  the  county  of  the 
receipt  of  the  letter." 

13.  Nonsupport.  —  The  venue  of  a  prosecution  against  a  person  in 
one  county  who  fails  to  support  parents,  wife,  or  children  in  another 
county  has  been  held  by  some  courts  to  be  in  the  former,^^  and  by  oth- 
ers in  the  latter"  county. 

14.  Nuisance.  —  The  statute  relating  to  offenses  committed  in  differ- 
ent counties  has  been  applied  to  a  nuisance  in  one  county  caused  by 
acts  done  in  another.^"  Under  some  statutes  the  offense  is  deemed  com- 
mitted in  the  county  whose  inhabitants  are  aggrieved  thereby.^^ 

15.  Perjury  and  False  Swearing.  —  Perjury^^  ^nd  subornation  of 
perjury^^  should  be  prosecuted  where  the  offense  was  committed.  Know- 
ingly subscribing  to  a  false  report  is  punishable  in  the  county  where 

injury  is  done.  Tex.  —  Eedmond  v. 
State,  78  Tex.  Crim.  201,  180  S.  W. 
272  under  statute.  Wis.  —  Adams  v. 
State,  164  Wis.   223,  159  N.   W.  726. 

[a]  Where  the  first  act  of  separa- 
tion occur*  is  immaterial,  if  followed 
by  a  wilful  refusal  to  support  at  the 
place  previously  considered  as  the 
home.  Cuthbertson  v.  State,  72  Xeb. 
727,  732,  101  N.  W.  1031. 

96.  State  f.  Wabash  Paper  Co.,  21 
Ind.  App.  167,  48  N.  E.  653,  51  N.  E. 
949;  State  v.  Herring,  21  Ind.  App. 
157,  48  N.  E.  598,  51  N.  E.  951,  69 
Am.  St.  Eep.  351;  State  f.  Glucose 
Sugar  Ref.  Co.,  117  Iowa  524,  91  N.  W. 
794;  State  V.  Smith,  82  Iowa  423,  48 
N.  W.  727. 

Offenses  partly  committed  in  several 
counties,   see  supra,  II,  F. 

The  venue  may  be  laid  in  the  county 
of  the  consummation  of  the  offense, 
see  20  Standard  Proc.  691,  note  31. 

97.  State  v.  DeWolfe,  67  Neb.  321, 
93  N.  W.  746;  American  Strawboard 
Co.  V.  State,  70  Ohio  St.  140,  71  N.  E. 
284. 

98.  See  21  Standaed  Proc.  313. 

99.  [a]  The  venue  of  the  offense  of 
subornation  of  perjury  is  in  the  county 
where  the  suggestion  is  made  that  the 
prosecutor  give  false  testimony.  State 
V.  Byan,  54  Iowa  409,  6  N.  W.  594. 
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90.  State  v.  Lewis,  142  N.  C.  626, 
55  S.  E.  600,  7  L.  E.  A.  (N.  S.)  669, 
note  holding  statute  constitutional. 
See  also  Alexander  v.  State,  40  Tex. 
Crim.  395,  49  S.  W.  229,  55  S.  W.  716. 

91.  Com.  V.  Morton,  140  Ky.'  628, 
131  S.  W.  506,  Ann.  Cas.  1912B,  454. 

92.  Landa  v.  State,  26  Tex.  App. 
580,  10  S.  W.  218,  holding  the  venue  of 
the  offense  of  "sending"  a  threaten- 
ing letter  is  in  the  county  where  the 
letter   is   posted. 

93.  People  v.  Griffin,  2  Barb.  (N.  Y.) 
427,  the  venue  is  in  the  county  to 
which   the  letter  is  sent. 

94.  La.  — State  v.  Fick,  140  La. 
1063,  74  So.  554.  Ohio.— State  v.  Dang- 
ler, 74  Ohio  St.  49,  77  N.  E.  271,  the 
county  where  the  acts  are  done.  Tenn. 
Poindexter  v.  State,  137  Tenn.  386,  193 
S.  W.  126. 

95.  Ga.  — Boyd  v.  State,  18  Ga.  App. 
623,  89  S.  E.  1091;  Cleveland  f.  State, 
7  Ga.  App.  622,  67  S.  E.  696.  Ind. 
State  V.  Yocum,  182  Ind.  478,  106  N.  E. 
705,  applying  the  rule  that  the  offense 
is  one  of  omission  and  is  committed 
where  the  act  should  have  been  done. 
Neb.  —  Cuthbertson  v.  State,  72  Neb. 
727  732,  101  N.  W.  1031,  where  the 
home  is.  Nev.  —  In  re  Eoberson,  38 
Nev.  326,  333,  149  Pac.  182,  L.  E.  A. 
1915E,  691.  R.  L  — State  v.  Peabody, 
25  E.  I.  544,  56  Atl.  1028,  where  the 
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the  report  is  subscribed  ;^  and  if  the  report  is  sent  to  another  county, 
the  venue  is  in  either  county. =*  ,     ^  „ 

16.  Physicians  and  Surgeons.  —  A  person  who  unlaw'f ully  procures 
himself  to  be  registered  as  a  physician  is  triable  in  the  county  where 
the  application  is  filled  out  and  the  license  issued,  although  the  exami- 
nation is  had  in  another  county.'  ^  .„.  ..       ,    ,  ., 

17  Prostitution,  Pandering,  etc.  — The  crimes  of  illicit  cohabita- 
tion *  or  violating  the  Mann  act,^  etc.,  is  in  the  county  or  district  where 
the  offense  is  committed,  unless  it  consists  of  a  series  of  acts  committed 

in  different  counties.®  .    •    ., 

18.  Robbery.  —  The  venue  of  the  offense  of  robbery  is  m  the  county 
in  which  the  property  is  taken.''  ,        . 

N.'  Pleading  and  Proof.  —  The  pleading  and  proof  of  venue  m  crim- 
inal proceedings  is  elsewhere  discussed.* 


1. 

Nev, 
308. 

2. 

Pac. 
3. 


Eureka   County   Bank    Cases,     35 
80,   145,    126   Pac.    655,   129    Pac. 


State  V.  Mason,  61  Kan.  102,  58 
978. 

People    V.   Maczulski,    194   Mich. 
193,  160  N.  W.  576. 

4.  See  infra,   this  note. 

[a]  The  offense  of  continuing  to  co- 
habit unlawfully  is  cognizable  in  the 
county  where  the  cohabitation  takes 
place.  Finney  v.  State,  3  Head  (Tenn.) 
544. 

5.  See  infra,  this  note. 

[a]  The  place  from  which  the  trans- 
portation was  made  has  jurisdiction. 
Yeates  v.  United  States  (C.  C.  A.),  254 
Fed.  60. 

■  [b]  The  venue  of  the  offense,  under 
the  IVtann  Act,  of  failing  to  file  a  state- 
ment with  the  Commissioner  of  Im- 
migration is  in  the  district  in  which 
his  oflB.ce  is  situated.  The  offense  is 
not  a  continuing  one  and  the  venue 
thereof  is  not  in  the  district  where  the 
alien  woman  is  harbored  and  where  the 
statement  may  be  deposited  in  the 
mails.  United  States  v.  Lombardo,  241 
U.  S.  73,  36  Sup.  Ct.  508,  60  L.  ed.  897. 
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6.  People  V.  Grubb,  24  Cal.  App.  604, 
141  Pac.  1051,  pandering. 

7.  Sweat  v.  State,  90  Ga.  315,  17  S. 
E.  273.  See  State  v.  McAllister,  65  W. 
Va.  97,  63  S.  E.  758,  the  crime  is  com- 
mitted where  the  check  is  reduced  fro 
actual  possession. 

[a]  Where  a  person  with  money  is 
arrested  in  one  county,  and  the  money 
is  taken  by  intimidation  and  fear  in 
another  county,  the  venue  is  in  the 
latter.  Sweat  v.  State,  90  Ga.  315,  17 
S.  E.  273. 

8.  See  infra,  this  note,  and  the  title 
"Variance  and  Failure  of  Proof."  See 
also  the  Excyclopakdia  of  Evidence, 
title  "Venue." 

Laying  venue  in  indictments,  see  12 
Standard  Proc.  426,  et  seq.,  608;  11 
Standard  Proc.  584;  8  Standard  Proc. 
719;      3   Standard  Proc.   34. 

The  venue  of  crime  a  question  for  the 
jury,  see  11  Standard  Proc.  649. 

Plea  in  abatement  to  wrong  venue, 
see  1  Standard  Proc  31. 

Arrest  of  judgment  because  of  im- 
proper venue,  see  2  Standard  Proc. 
993. 

Becord  in  misdemeanor  cases,  must 
show  that  the  venue  was  proved  as  al- 
leged.   See  i  Standard  Proc  565. 
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I.  DEFINITIONS  AND  DISTINCTIONS.  —  A  verdict  is  the  an- 
swer or  decision  of  the  jury,  given  to  the  court,  concerning  the  matters 
of  fact  committed  to  them  for  trial.^  The  word  "verdict"  includes  the 
element  of  decision,^  and  is  not  applicable  to  a  mere  report  that  the 
jury  are  unable  to  agree,^  or  that  they  have  agreed  without  any  state- 
ment of  the  nature  of  their  decision/  A  verdict  is  a  conclusion  of  fact 
and  not  of  law.^  Strictly  speaking  the  word  "verdict"  is  not  applic- 
able to  findings  of  fact  by  the  court,«  or  to  special  findings  returned 
with  a  general  verdict,'^  nor  to  decisions  by  commissioners  or  referees,' 


1.  Ala.  — Sewall  v.  Glidden,  1  Ala. 
52.  Cal.  —  Simmons  v.  Hamilton,  56 
Cal.  493.  Colo.  —  Hawley  v.  Barker,  5 
Colo.  118.  La.  — State  v.  Blue,  134  La. 
561,  64  So.  411.  Me.  —  Withee  f.  Eowe, 
45  Me.  571.  Miss.  —  James  v.  State,  55 
Miss.  57,  30  Am.  Kep.  496.  Mont. 
Froman  v.  Patterson,  10  Mont.  107,  24 
Pac.  692.  Neb.  —  Union  Pac.  Ey.  Co. 
V.  Connolly,  77  Neb.  254,  109  N.  W.  368. 
N.  J. —  State  V.  Williams,  89  N.  J.  L. 
234,  98  Atl.  416;  Davis  v.  Delaware,  41 
N.  J.  L.  55.    N.  Y.  —  French  i:  Merrill, 

27  App.  Div.  612,  50  N.  Y.  Supp.  776. 
N.  C.  —  Smith  i:  Paul,  133  N.  C.  66,  45 
S.  E.  348;  McLean  r.  Douglass,  28  N. 
C.  233.  N.  D.  —  Johnson  Bros.  v.  Glas- 
pey,  16  N.  D.  335,  113  N.  W.  602.  Tex. 
Slaughter  v.  State,  24  Tex.  410;  Joues 
V.  State,  55  Tex.  Crim.  535,  117  S.  W. 
127;  Morton  v.  State,  3  Tex.  App.  510; 
Shaw  r.  State,  2  Tex.  App.  487.  W. 
Va.  —  Hickman  v.  Baltimore  &  O.  E. 
Co.,  30  W.  Va.  296,  4  S.  E.  654,  7  S.  E. 
455. 

[a]  The  exact  meaning  of  the  word 
"verdict"  is  "a  true  saying."  Ala. 
Kowe  V.  Goetchius,  180  Ala.  381,  61  So. 
330.  Ga.  —  Anthony  v.  Anthony,  103 
6a.  250,  29  S.  E.  923.  Mass.  — Cook  v. 
Castner,  9  Cush.   266. 

[b]  It  is  the  ascertained  truth  to 
which  effect  is  given  by  the  judgment 
of  the  court.  Vaughan  v.  Cade,  2  Eich. 
L.   (S.  C.)   49. 

[cj  It  is  not  an  abstract  designa- 
tion of  the  finding  of  a  jury,  but  gener- 
ally in  a  legal  sense  is  the  determina- 
tion of  the  jury  upon  the  matters  of 
fact  in  issue  in  the  cause,  upon  the 
evidence.  Johnson  Bros.  v.  Glaspey,  16 
N.  D.  335,  113  N.  W.  602. 

[d]  The  answer  of  the  jury  to  ques- 
tions of  fact  contained  in  the  issue 
formed  by  the  pleadings.   Day  v.  Webb, 

28  Conn.  140. 

2.  Froman  v.  Patterson,  10  Mont. 
107,  24  Pac.  692. 


[a]  As  long  as  it  is  based  on  a  con- 
tingency there  is  no  verdict.  As  where 
the  jury  convicted  with  a  recommenda- 
tion to  mercy  "if  the  court  will  ac- 
cept." State"  V.  Williams,  89  N.  J.  L. 
234,   98  Atl.   416. 

3.  Louisville  &  N.  R.  Co.  v.  Daniel, 
131  Kv.  689,  115  S.  W.  804,  1198,  118 
S.  W.  229. 

4.  Union  Pac.  Ey.  Co.  v.  Connolly, 
77  Neb.  254,  109  N.  W.  368,  foreman 
stated  in  response  to  court's  question 
that  they  had  agreed  as  to  one  defend- 
ant but  not  as  to  another, 

5.  U.  S.  — Schofield  v.  Baker,  242 
Fed.  657.  D.  C  — United  States  v. 
O'Neal,  10  App.  Cas.  205.  HI.  — Carlyle 
W.,  L.  &  P.  Co.  V.  Carlyle,  31  111.  App. 
325. 

[a]  It  is  the  compound  result  of  le- 
gal instructions  by  the  court  and  find- 
ings of  fact  applied  to  the  principles 
laid  down  for  the  jury 's  guidance.  Bon- 
ham  V.  Bishop,  23  S.  C.  96.  See  also 
Lewis  r.  Hinson,  64  S.  C.  571,  43  S.  E. 
15;  Cole  v.  Blue  Eidge  Ey.  Co.,  75  S. 
C.  156,  55  S.  E.  126. 

6.  Swan  v.  Bevis  Eock  Salt  Co.,  86 
Kan.  260,  119  Pac.  871.  See  also  Kerner 
V.  Petigo,  25  Kan.  652;  McCullagh  v. 
Allen,  10  Kan.  150.  Mass.  —  Bearce  v. 
Bowker,  115  Mass.  129.  N.  Y.  —  Otis  v. 
Spencer,  8  How.  Pr.  171.  Can.  —  Eex 
r.  Murrav,  27  Ont.  L.  382,  4  Ont.  W.  N. 
368,  23  Ont.  W.  E.  492. 

[a]  In  case  of  an  inquest  of  insan- 
ity by  justices,  their  finding  is  not  a 
verdict.  Leinss  v.  Weiss,  33  Ind.  App. 
344,  71  N.  E.  254. 

[b]  Final  order  making  award  on 
commissioner's  report  in  condemnation 
proceedings,  is  not  a  verdict.  In  re 
Pine's  Stream,  129  App.  Div.  929,  114 
N.  Y.  Supp.  681. 

7.  Wilcox  V.  Hoch,  62  Barb.  (N.  Y.) 
509. 

8.  Kerner  v.  Petigo,  25  Kan.  652; 
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though  the  statutes  sometimes  define  "verdict"  as  including  the  judge's 
findings  of  fact.* 

It  is  distinguished  from  a  judgment  in  that  the  verdict  is  the  finding 
upon  which  the  judgment  is  based,  while  the  judgment  is  the  final  de- 
termination of  the  court.^° 

II.  CLASSIFICATION  OF  VERDICTS.  —  AVith  respect  to  their 
substance,  verdicts  may  be  general,  special,  or  partial."  With  respect 
to  the  manner  in  which  they  are  rendered,  they  may  be  public  or 
privy  or  sealed.^^  And  with  respect  to  the  method  in  which  the  jury 
have  deliberated  and  arrived  at  a  verdict  it  may  sometimes  be  a  chance 
or  average  or  quotient  verdict.  The  latter  are  discussed  elsewhere  in 
this  work.^^ 

III.  GENERAL  AND  SPECIAL  VERDICTS.  —  A.  Definition.  —A 
general  verdict  is  one  by  which  the  jury  pronounce  at  the  same  time 
upon  the  facts  and  the  law,  either  in  favor  of  the  plaintiff  or  defend- 
ant;" it  implies  a  finding  in  favor  of  the  prevailing  party  of  every 
fact  essential  to  the  support  of  his  action  or  defense."    As  applied 


Otis  V.  Spencer,  8   How.  Pr.    (N.  Y.)  . 
171. 

9.  See  the  statutes  and  the  follow- 
ing: Ore. —  Scott  v.  Ford,  52  Ore.  288, 
97  Pac.  99.  S.  D.  —  Kelly  v.  Wheeler, 
22  S.  D.  611,  119  N.  W.  994;  Lone  Tree 
Ditch  Co.  ;;.  Eapid  City  Elec.  &  Gas. 
Co.,  16  S.  D.  451,  93  N.  W.  650.  Can. 
Rex  V.  Murray,  27  Ont.  L.  382,  4  Ont. 
W.  N.  368,  23  Ont.  W.  E.  492. 

[a]  Compare  Carlyle  W.,  L.  &  P.  Co. 
V.  Carlyle,  31  111.  App.  325,  quoting 
Eap.  &  L.  Law  Diet.,  defining  a  verdict 
as  '  *  the  opinion  of  a  jury  or  a  judge 
sitting  as  a  jury,  on  a  question  of 
fact." 

10.  Fuentes  v.  Mayorga,  7  Daly  (N. 
Y.)   103. 

Distinction  generally  between  find- 
ings and  judgment,  see  8  Standard 
Proc.  993;   14  Standard  Proc.  762. 

[aj  Between  the  two  the  relation  is 
such  that  the  question  whether  or  not 
the  verdict  justifies  the  judgment  is 
always  a  matter  for  review  when  prop- 
erly presented.  State  v.  Williams,  89 
N.  J.  L.  234,  98  Atl.  416. 

11.  See  infra,  III,  D. 

As  to  general  verdict  with  special 
case  reserved,  see  infra,  III,  D,  3. 

12.  See  infra,  VIII. 

13.  See  17  Standard  Proc.  583,  et 
seq. 

14.  U.  S.  —  Glenn  v.  Sumner,  132  U. 
S.  152,  10  Sup.  Ct.  41,  33  L.  ed.  301; 
Schofield  V.  Baker,  242  Fed.  657.  Axiz. 
Egan  V.  Estrada,  6  Ariz.  248,  56  Pac. 
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721.  Cal.  —  Simmons  v.  Hamilton,  66 
Cal.  493.  Dak.  —  McCormach  v.  Phil- 
lips, 4  Dak.  506,  34  N.  W.  39.  la. 
Farmers'  Savings  Bank  v.  Arispe  Mer- 
cantile Co.,  127  N.  W.  1084,  citing  Code 
§3725.  Kan.  — Atchison,  T.  &  S.  F.  E. 
Co.  V.  Osburn,  79  Kan.  348,  100  Pac. 
473.  Ky.  —  Davis  v.  Stone,  172  Ky. 
696,  189  S.  W.  937.  Mo.  — Shipp  v. 
Snvder,  121  Mo.  155,  25  S.  W.  900. 
Mont.  —  McDonald  v.  Klenze,  52  Mont. 
142,  157  Pac.  175.  N.  D.  —  Morrison  v. 
Lee,  13  N.  D.  591,  102  N.  W.  223.  Ore. 
Turner  v.  Cyrus,  91  Ore.  462,  179  Pac. 
279. 

See  Bouvier's  Law  Dictionary,  citing 
Co.  Litt.  228,  4  Black.  Com.  461. 

[a]  Other  Definitions.  —  (1)  "A 
general  verdict  is  a  direct  statement  of 
a  conclusion  of  law,  and  an  indirect 
statement  of  the  facts  from  which  the 
conclusion  is  drawn;  it  expressly  affirms 
the  law  and  inferentially  the  facts." 
Smith  V.  Ireland,  4  Utah  187,  7  Pac. 
749.  (2)  "A  general  verdict  directly 
finds  or  negates  all  the  facts  in  issue 
in  a  general  form."  Day  v.  Webb,  28 
Conn.  140.  (3)  "A  general  verdict  em- 
braces both  the  law  and  the  facts.  It 
states  the  result  of  the  whole  contro- 
versy. It  determines  the  ultimate 
rights  of  the  parties. ' '  First  Nat.  Bank 
V.  Peck,  8  Kan.  660. 

[b]  It  is  a  finding  in  the  terms  of 
the  issue  referred  to  the  jury.  Settle 
V.  Alison,  8  Ga.  201,  52  Am.  Dec.  393. 

15.    iSee  infrttf  III,  D,  1,  c. 
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particularly  to  criminal  trials  a  verdict  is  general  where  it  is  on  the 
whole  charge.^^ 

Separate  findings  on  separate  causes  of  action  are  general,  not 
special,  verdicts." 

The  expression,  "separate  general  verdict,"  as  used  in  some  statutes,  is 
a  finding  upon  any  of  the  issues,  in  favor  of  the  plaintiff  or  of  the  de- 
fendant.^* 

A  partial  verdict  in  a  criminal  prosecution  is  a  general  verdict  finding 
the  defendant  guilty  of  part  of  the  accusation  against  him  and  acquit- 
ting him  of  the  residue.^' 

Special  Verdict.  —  A.  special  verdict  is  one  by  which  the  facts  are  found 
by  the  jury,  but  the  law  to  be  applied  to  those  facts  is  left^^  to  the 


16.  People  V.  McClure,  148  N.  Y.  95, 
4C  N.  E.  523,  it  is  a  verdict  of  ' '  guilty ' ' 
or  "not  guilty." 

[a]  Verdict  held  general  and  not 
special  (1)  where  it  found  defendant 
guilty  and  also  set  out  some  of  the 
particulars  of  the  crime.  People  v.  Cor- 
nell, 29  Cal.  App.  430,  155  Pac.  1026. 
(2)  "We,  the  jury  find,  from  the  evi- 
dence produced  that  the  prisoner  is 
guilty  of  murder,"  is  not  a  special  but 
a  general  verdict.  McGuffie  v.  State,  17 
Ga.  497. 

[b]  Despite  the  addition  of  the 
words  "not  guilty  on  second  count,"  a 
verdict  is  general  and  not  special.  Stat- 
ler  V.  United  States,  157  U.  S.  277,  15 
Sup.  Ct.  616,  39  L.  ed.  70O. 

17.  Kobinson  &  Co.  v.  Berkey,  100 
Iowa  136,  69  N.  W.  434,  62  Am.  St. 
Kep.  549. 

18.  Ky.  Code,  §326  (2);  Witty  v, 
Chesapeake,  O.  &  S.  W.  K.  Co.,  83  Ky. 
21. 

[a]  "The  verdict  is  separate  as  to 
the  particular  issue  as  distinguished 
from  any  other  issue  in  the  case,  and 
general  as  to  the  particular  issue." 
Witty  f.  Chesapeake,  O.  &  S.  W.  E.  K. 
Co.,  83  Ky.  21. 

19.  Blackshare  v.  State,  94  Ark.  548, 
128  S.  W.  549,  140  Am.  St.  Eep.  144. 
See  Bouvier's  Law  Dictionary.  Compare 
State  t:  McGee,  55  S.  C.  247,  33  S.  E. 
353,  74  Am.  St.  Eep.  741. 

[a]  A  verdict  is  partial  when  the 
accused  is  convicted  on  one  count  of 
an  indictment,  or  on  one  part  of  a 
count  capable  of  division,  or  of  an  of- 
fense of  an  inferior  degree  included  in 
the  accusation  of  a  higher  crime.  Eook- 
ey  V.  State,  70  Conn.  104,  38  Atl.  911. 


[b]  It  is  to  be  distinguished  from  a 
special  verdict  in  that  it  is  a  general 
verdict  on  the  particular  count.  Black- 
share  V.  State,  94  Ark.  548,  128  S.  W. 
549,  140  Am.  St.  Eep.  144. 

20.  U.  S.  —  Statler  v.  United  States, 
157  U.  S.  277,  15  Sup.  Ct.  616,  39  L.  ed. 
700;  Bellows  f.  Hallowell  &  Augusta 
Bank,  2  Mason  31,  3  Fed.  Cas.  No. 
1,279.  Ariz.  —  Egan  r.  Estrada,  6  Ariz. 
248,  56  Pac.  721.  Ark.  —  Blackshare  v. 
State,  94  Ark.  548,  128  S.  W.  549,  140 
Am.  St.  Eep.  144;  Little  Eock  &  Ft. 
S.  E.  Co.  V.  Miles,  40  Ark.  298,  48  Am. 
Eep.  10;  Nathan  v.  Sloan,  34  Ark.  524. 
Cal.  —  Montgomery  v.  Sayre,  25  Pac. 
552;  Simmons  V.  Hamilton,  56  Cal.  493; 
People  V.  Cornell,  29  Cal.  App.  430,  155 
Pac.  1026.  Conn. —  Day  v.  Webb,  28 
Conn.  140.  Dak.  —  McCormaeh  v.  Phil- 
lips, 4  Dak.  506,  34  N.  W.  39.  111. 
Perdue  f.  Big  Four  Drainage  Dist.,  117 
111.  App.  600.  Ind.  — Conner  v.  Citi- 
zens' St.  Ey.  Co.,  105  Ind.  62,  4  N.  E. 
441,  55  Am.  Eep.  177.  la.  —  Farmers' 
Savings  Bank  v.  Arispe  Mercantile  Co., 
127  N.  W.  1084.  Kan. —  First  Nat. 
Bank  v.  Peck,  8  Kan.  660.  Mo.— Shipp 
r.  Snyder,  121  Mo.  155,  25  S.  W.  900. 
Mont.— McDonald  v.  Klenze,  52  Mont. 
142,  157  Pac.  175.  N.  J.  —  Springer  v. 
Keeves,  4  N.  J.  L.  235.  N.  Y.  — People 
V.  McClure,  148  N.  Y.  95,  42  N.  E.  523; 
Smith  V.  Osborn,  45  How.  Pr.  351.  Ore. 
Dray  v.  Crieh,  3  Ore.  298.  Pa,  —  Swei- 
gard  v.  Wilson,  106  Pa.  207.  Va. 
Brown  v.  Ealston,  4  Eand.  (25  Va.) 
504.  Wis.  —  Bigelow  v.  Danielson,  102 
Wis.  470,  78  N.  W.  599. 

[a]  Another  species  of  special  ver- 
dict did  exist  at  common  law,  where  the 
jury  returned  a  general  verdict,  subject 

VoL  XXV 


944 


VERDICT 


judge,  or  as  it  is  frequently  stated,  "leaving  the  judgment  to  the 

court."  ^^ 

A  general  verdict  is  a  general  finding  of  all  facts,  while  special  find- 
ings are  particular  findings  of  individual  facts." 

Special  Verdict  Distinguished  From  Answer  to  Special  Interrogatories.  —  The 
purpose  of  the  special  verdict  is  to  furnish  the  basis  of  the  judgment, 
while  the  purpose  of  "special  interrogatories"  is  to  elicit  facts  to  test 
the  correctness  of  the  general  verdict."  It  follows  that  while  the 
special  verdict  must  pass  upon  every  material  issue  of  fact,  a  special 
interrogatory  may  be  addressed  to  but  one  issue.^*  A  special  verdict 
is  but  one  verdict,  though  it  comprises  many  findings,^^  but  though 
special  interrogatories  be  addressed  to  every  material  issue,  the  answers 
would  not  necessarily  constitute  a  special  verdict ;  and  some  confusion 


to  the  opinion  of  the  court  on  a  spe- 
cial case,  stated  by  counsel  on  both 
Bides  on  a  matter  of  law.  This  has  gone 
out  of  practice  in  Pennsylvania,  if  it 
ever  existed  there.  Wallingford  v.  Dun- 
lap,  14  Pa.  31. 

[b]  Illustration. —  (1)  in  criminal 
prosecutions,  a  verdict  finding  a  de- 
fendant guilty  of  a  named  offense  with- 
out referring  to  the  indictment  or  in- 
formation, has  been  held  by  some 
authorities,  to  be  a  special  verdict  (Ga. 
Littlefield  v.  State,  22  Ga.  App.  783, 
97  S.  E.  259.  La.  —  State  v.  French,  50 
La.  Ann.  461,  23  So.  606.  N.  Y.  — Mil- 
ler V.  People,  25  Hun  473.  Ore.  —  State 
V.  Savage,  36  Ore.  191,  60  Pac.  610,  61 
Pac.  1128),  and  (2)  by  others,  a  gen- 
eral verdict.  Blackshare  v.  State,  94 
Ark.  548,  128  S.  W.  549,  140  Am.  St. 
Eep.  144;  McPherson  v.  State,  29  Ark. 
225;  People  v.  Tilley,  135  Cal.  61,  67 
Pac.  42.  (3)  "We  think  that  a  verdict 
finding  part  of  the  indictment  true,  if 
such  part  is  properly  charged  and  con- 
stitutes a  substantive  offense,  or  find- 
ing a  defendant  guilty  in  general  terms, 
excepting  or  negativing  a  part,  is  a 
general  and  not  a  special  verdict.  *  *  * 
Such  is  the  ordinary  course,  when  mur- 
der is  charged,  and  the  jury  find  man- 
slaughter." Com.  V.  Fischblatt,  4  Mete. 
(Mass.)  354.  (4)  When  the  verdict 
specifically  refers  to  the  indictment  or 
information,  the  designation  of  the  of- 
fense may,  according  to  some  authori- 
ties, be  treated  as  surplusage,  and  the 
verdict  is  general.  Miller  v.  People,  25 
Hun  (N.  Y.)  473;  State  v.  Jenkins,  60 
Wis.  599,  19  N.   W.  406. 

21.  See  the  statutes  and  Mo.  —  Glade 
V.  Eastern  111.  Min.  Co.,  129  Mo.  App. 
443,  107  S.  W.  1002,  citing  Shipp  v. 
Snyder,  121  Mo.  155,  25  S.  W.  900.    N. 
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Y.  — Russell  V.  Ehinehart,  137  App. 
Div.  843,  122  N.  Y.  Supp.  539.  N.  D. 
Morrison  f.  Lee,  13N.  D.  591,  102  N.  W. 
223.  S.  D.  —  Nerger  v.  Commercial  Mut. 
Fire  Assn.,  21  S.  D.  537,  114  N.  W.  689. 
Wis.  — Olwell  V.  Skobis,  126  Wis.  308, 
105  N.  W.  777;  Bigelow  v.  Danielson, 
102  Wis.  470,  78  N.  W.  599. 

22.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Oa- 
burn,  79  Kan.  348,  100  Pac.  473. 

23.  Freedman  v.  Kew  York,  N.  H. 
&  H.  R.  Co.,  81  Conn.  601,  71  Atl.  901, 
15  Ann.  Cas.  464.  See  the  title,  "Spe- 
cial  Interrogatories  to  Jury,"  and  the 
cases  in  the  next  note,  infra. 

[aj  The  object  of  the  special  ver- 
dict is  to  "enable  the  court  to  review 
Lhe  precise  grounds  on  which  the  ver- 
dict is  found."  Dorsey  v.  Phillips,  etc. 
Co.,  42  Wis.  583.  It  "enables  the  court 
to  focus  the  mental  operations  of  the 
jury  upon  the  turning  points  in  a  case, 
avoiding  the  danger  present  in  taking 
a  general  verdict,  of  the  law  being  ap- 
plied to  facts,  in  form,  without  any 
precedent  finding  of  facts."  Patnode 
17.  Westenhaver,  114  Wis.  460,  90  N.  W. 
467. 

24.  Cal.  —  Fujise  v.  Los  Angeles  R. 
Co.,  12  Cal.  App.  207,  107  Pac.  317. 
Conn.  —  Freedman  v.  New  York,  N.  H. 
&  H.  R.  Co.,  81  Conn.  601,  71  Atl.  901, 
15  Ann.  Cas.  464.  111.  —  Chicago  &  K 
W.  Ey.  Co.  V.  Dunleavy,  129  111.  132,  22 
N.  E,  Id.  Ind.  —  Todd  v.  Fenton,  66 
Ind.  25;  Toledo,  W.  &  W.  Ry.  Co.  v. 
Hammond,  33  Ind.  379,  5  Am.  Rep.  221. 
la.  — Morbey  v.  Chicago  &  N.  W.  R. 
Co.,  116  Iowa  84,  89  N.  W.  105.  Kan. 
First  Nat.  Bank  v.  Peck,  8  Kan.  660. 
Wis.  — Carroll  v.  Chicago,  B.  &  N.  R. 
Co.,  99  Wis.  399,  75  N.  W.  176. 

25.  Casey-Swasey  Co.  f.  Manchester 
Fire  Ins.  Co.,  32  Tex.  Civ.  App.  158,  73 
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is  added  by  the  statutes  in  some  states  calling  that  a  "special  verdict" 
which  is  addressed  to  but  part  of  the  issues.^^ 

B.  Form  op  Verdicts  Whether  Gener.u.  or  Special.  —  Originally 
all  verdicts  in  civil  actions  at  law  were  general,  but  since  an  early 
English  statute,  it  is  within  the  discretion  of  a  jury  whether  to  render 
a  general  or  special  verdict,"  except  in  so  far  as  their  discretion  may  be 
limited  by  modern  statutes  and  instructions  of  the  court  pursuant 
thereto.28  But  a  jury  cannot  return  both  a  general  and  special  verdict 
upon  the  same  issue,^^  though  they  may  return  with  their  general 
verdict  answers  to  specific  questions  put  to  them.^^ 

In  equity,  a  jury  should  not  render  a  general  verdict  as  in  law 
actions.31    They  should  respond  only  to  such  issues  as  are  framed  and 


S.  W.  864,  hence  if  any  finding  is  set 
aside  for  want  of  evidence  to  support 
it,  the  whole  verdict  falls. 

26.  See  the  statutes  and  Plyler  v. 
Pacific  Portland  Cem,  Co.,  152  Cal.  125, 
92  Pac.  56;  Napa  Val.  Packing  Co.  v. 
San  Francisco  R.  &  R.  C.  Funds,  16  Cal. 
App.  461,  118  Pac.  469;  Olwell  v.  Sko- 
tis,  126  Wis.  308,  105  N.  W.  777;  Slad- 
ky  V.  Marinette  Lumb.  Co.,  107  Wis. 
250,  83  N.   W.  514. 

27.  See  Miller,  Homer  &  Co.  v.  Ma- 
bon,  6  Iowa  456;  infra.  III,  D,  2,  a;  and 
2  Thomp.  on  Trials,  §2649;  Proffatt  on 
Jury  Trial,   §412;   2  Tidd  Pr.  896. 

[a]  *'0n  a  general  verdict,  if  false, 
the  jury  were  liable  to  be  attainted. 
To  relieve  them  from  this  difficulty,  it 
was  enacted  by  the  statute  of  Westm. 
2.  (13  Edw.  1,)  c.  30.  §2.  that  'the  jus- 
tices of  assize  shall  not  compel  the  jur- 
ors to  say  precisely  whether  it  be  dis- 
seisin or  not,  so  as  they  state  the  truth 
of  the  fact,  and  pray  the  aid  of  the 
justices;  but  if  they  will  say,  of  their 
own  accord,  that  it  is  disseisin,  their 
verdict  shall  be  admitted  at  their  own 
peril.'  Upon  this  statute  it  has  become 
the  practice  for  the  jury,  when  they 
have  any  doubt  as  to  the  matter  of 
law,  to  find  a  special  verdict,  stating 
the  facts,  and  referring  the  law  aris- 
ing thereon  to  the  decision  of  the  court; 
by  concluding  conditionally,  that  if 
upon  the  whole  matter  alleged,  the 
■court  shall  be  of  opinion,  that  the  plain, 
tiff  had  cause  of  action,  they  then  find 
for  the  plaintiff;  if  otherwise,  then  for 
the  defendant."     2  Tidd's  Pr.  896. 

As  to  special  verdicts,  see  infra.  III 
D,  2.  '     >        > 

As  to  special  findings,  see  the  title, 
"Special  Interrogatories  to  Juries." 

fbj  A  general  verdict  is  proper 
whenever   it   is   manifest   that   such  a 


verdict  will  ascertain  and  fix  the  rights 
of  the  parties.  Johnson  v.  Huggins,  53 
Conn.  236,  1  Atl.  616. 

28.  See  the  statutes,  and  see  infra, 
ni,  D,  2,  a. 

[a]  In  Kansas,  (1)  by  virtue  of 
statute,  it  is  necessary  in  any  case 
which  may  be  and  is  tried  by  a  jury, 
that  the  verdict  rendered  be  general. 
Henrie  v.  Buck,  39  Kan.  381,  18  Pac. 
228;    Taft  V.   Baker,   2   Kan.   App.   600, 

42  Pac.  502;  Bell  v.  Coffin,  2  Kan.  App. 
337,  43  Pac.  861.  (2)  Special  findings 
are  authorized  but  the  court  cannot 
properly  dispense  with  a  general  ver- 
dict.    Bell  V.  Coffin,  2  Kan.  App.  337, 

43  Pac.  861. 

29.  Wilcox  v.  Hoch,  62  Barb.  (N. 
Y.)  509. 

[a]  Wten  a  special  verdict  covering 
every  issue  is  rendered,  (1)  a  general 
verdict  is  not  necessary  to  authorize  a 
judgment.  In  re  Hanson's  Will,  50  Utah 
207,  167  Pac.  256.  (2)  It  is  not  neces- 
sary for  the  court  to  enter  a  formal 
verdict  of  guilty  or  not  guilty  in  ac- 
cordance with  the  opinion  of  the  court 
from  the  facts  found.  State  v.  Spray, 
113  N.  C.  686,  18  S.  E.  700  {disapproving 
State  V.  Moore,  107  N.  C.  770,  12  S.  E. 
249;  State  V.  Monger,  107  N.  C.  771,  12 
S.  E.  250);  State  v.  Ewing,  108  N.  C. 
755,  13  S.  E.  10;  State  v.  Moore,  29  N.  . 
C.  228. 

30.  Wilcox  V.  Hoch,  62  Barb.  (N". 
Y.)  509.  See  the  title,  "Special  Inter- 
rogatories to  Juries." 

Such  findings  do  not  constitute  a  ver- 
dict, see  supra,  I. 

31.  Cal.  —  Evans  v.  Ross,  67  Cal.  xix, 
8  Pac.  88;  Brandt  v.  Wheaton,  52  Cal. 
430.  Ky.  —  Bannon  r.  Pati'ick  Bannon 
Sewer  Pipe  Co.,  136  Ky.  556,  119  S.  W. 
1170,  124  S.  W.  843.  Mich.  —  Dunn  V. 
Dunn,  11  Mich.  284.    Tenn.  —  State  ex 
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answer  the  questions  on  the  determinative  issues  of  fact  submitted  to 
them.^^ 

In  criminal  prosecutions,  except  when  statute  provides  otherwise,^' 
a  verdict  is  either  general,  on  the  whole  charge,^*  or  partial,  as  to  a 
part  of  the  charge,^*  or  special,^®  and  it  is  optional  with  the  jury 
whether  to  render  a  general  or  a  special  verdict.^'    There  is,  however, 


rel.  Mynatt  v.  King,  137  Tenn.  17,  T91 
6.  W.  352. 

See  Penninger  Lateral  Co.  v.  Clark, 
22  Idaho  397,  126  Pac.  524. 

[a]  If  a  general  verdict  is  returned, 
it  must  be  disregarded,  and  the  trial 
judge  must  find  the  facts.  Brandt  v. 
Wheaton,  52  Cal.  430. 

[b]  The  return  of  a  general  verdict 
is  harmless  if  the  jury  returns  special 
findings,  McCauley  v.  McKeig,  8  Mont. 
389,  395,  21  Pac.  22. 

32.  State  ex  rel.  Mynatt  r.  King,  137 
Tenn.  17,  191  S.  W.  352. 

Issues  Are  Submitted  in  the  Form  of 
Interrogatories.  —  See  14  Standard 
Peoc.  534. 

Jury  Should  Be  Instructed  To  An- 
swer Each  Question  Separately.  —  See 
14  Standard  Peoc.  534,  note  96,  535, 
note  8. 

Effect  of  disagreement  as  to  an  issue, 
Bee  14  Standard  Proc.  539. 

S3.     See  the  statutes. 

[a]  Some  statutes  require  verdicts 
to  be  general  as  contradistinguished 
from  special.  Slaughter  v.  State,  24 
Tex.  410;  Wooldridge  v.  State,  13  Tex. 
App.  443,  44  Am.  Eep.  708;  Nettles  v. 
State,  5  Tex.  App.  386. 

[b]  In  California,  the  statute  auth- 
orizes special  verdicts  except  in  pros- 
ecutions for  libel,  in  which  the  verdict 
must  be  general.  See  People  v.  Antonio, 
27  Cal.  404;  People  v.  Cornell,  29  Cal. 
App.  430,  155  Pac.  1026.  See  18  Stand- 
ARD  Proc.  972.' 

34.  Conn.  — Eookey  v.  State,  70 
Conn.  104,  38  Atl.  911.  Me.  — State  v. 
Nowlan,  64  Me.  531.  Mich.  —  People 
V.  Tessmer,  171  Micli.  522,  137  N.  W. 
214,  41  L.  E.  A.  (N.  S.)  433.  Ohio. 
Schoonover  f.  State,  17  Ohio  St.  294, 
297. 

[a]  Where  an  indictment  contains 
several  counts,  a  verdict  of  guilty  spec- 
ifying the  particular  counts  to  which 
it  relates  is  a  general  verdict.  Tooke 
V.  State,  4  Ga.  App.  495,  502,  61  S,  E. 
917. 

35.  Eookey  v.  State,  70  Conn.  104, 
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38  Atl.  911;    Schoonover  v.   State,   17 
Ohio  St.  294,  297. 

36.  Ariz.  —  Egan  v.  Estrada,  6  Ariz. 
248,  56  Pac.  721.  Cal.  —  Simmons  v. 
Hamilton,  56  Cal.  493.  Conn.— Day  v. 
Webb,  28  Conn.  140.  Dak.  —  McCor- 
mach  V.  Phillips,  4  Dak.  506,  34  N.  W. 
39.  Ind.  —  Sage  v.  Brown,  34  Ind.  464, 
La.  —  State  r.  French,  50  La,  Ann.  461, 
23  So.  606  (overruling  State  v.  Jurche, 
17  La.  Ann.  71);  State  v.  Eitchic,  3 
La.  Ann.  511.  Mass.  —  Com.  v.  Call,  21 
Pick,  509,  82  Am,  Dec.  ?84,  Mich. 
People  V.  Wells,  8  Mich.  104.  Mont. 
McDonald  v.  Klenze,  52  Mont.  142,  157 
Pac.  175.  N.  Y.  —  People  t;.  McClure, 
148  N.  Y.  95,  42  N.  E.  523.  N.  O. 
State  V.  Allen,  166  N.  C.  265,  80  S.  E. 
1075;  State  v.  Eobinson,  116  N.  C.  1046, 
21  S.  E.  701.  Ore,  — State  v.  Savage, 
36  Ore.  191,  60  Pac.  610,  61  Pac.  1128. 
Pa.  —  Com.  V.  Eichelberger,  119  Pa. 
254,  13  Atl.  422,  4  Am,  St,  Eep,  642; 
Com,  t*.  Channing,  55  Pa,  Super.  510. 
S.  O.  —  City  Council  v.  Gadsden,  8  Eich. 
L.  180.  Tex.  —  See  Jackson  v.  State,  21 
Tex.  668, 

See  Dutcher  v.  State,  16  Neb.  30,  19 
N,  W.  612,  where  the  right  is  ques- 
tioned. 

Requisites  of  verdict,  see  infra,  III, 
E. 

37.     People  v.   Antonio,  27   Cal.   404. 

In  England  the  jury  has  the  right  in 
all  cases  whether  capital  or  not.  1 
Chit.  Cr.  Law.  (Eng.)  642. 

[a]  The  court  cannot  (1)  direct 
them  which  to  render  (People  v.  An- 
tonio, 27  Cal,  404),  though  (2)  it  may 
on  request  of  either  party  instruct 
them  as  to  their  discretion  in  this  re- 
spect. People  V.  Antonia,  27  Cal.  404. 
(3)  At  common  law  the  jury  cannot 
be  compelled  to  find  a  special  verdict 
in  criminal  cases.  People  v.  Marion, 
29  Mich.  31. 

[b]  "It  is  not  the  practice  in  the 
federal  courts,  ordinarily,  to  instruct 
the  jury  to  bring  in  a  specific  verdict, 
but  the  court  will  instruct  the  jury 
upon  the  law  and  the  competency  of 
the  evidence,  and  leave  it  to  the  jury 
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some  confusion  in  tlie  cases  as  to  propriety  and  effect  of  a  general  ver- 
dict, when  the  indictment  or  information  contains  several  counts.'* 

C.  Formal  Requisites  of  Verdicts  Generally.  —  1.  In  General. 
There  is  no  particular  form  in  which  verdicts  shall  be  rendered.^' 
Both  in  civil *°  and  in  criminal  prosecutions*^  an  informal  verdict  is 
sufficient  if  it  is  responsive  to  the  issues  and  clearly  expresses  the  in- 
tention of  the  jury.  Though  the  statutes  frequently  prescribe  the 
forms  of  general  verdicts  in  criminal  actions  on  the  different  pleas 
that  may  be  interposed  by  a  defendant,*^  such  statutes  are  directory 
merely ,*2  and  the  statutory  forms  need  not  be  literally  followed." 

2.  Written  or  Oral.  —  The  rule  in  the  absence  of  statute  or  con- 
stitutional provision  is  that  a  verdict  may  be  either  oral*^  or  in 


to  find  the  verdict  accordingly." 
United  States  v.  Walsh,  22  Fed.  644, 
649. 

38.  See  infra,  III,  E,  7,  c. 

39.  U.  S.  —  New  Orleans  &  C.  R.  Co. 
V.  Schneider,  60  Fed.  210,  8  C.  C.  A. 
571.  Ala.  —  Birmingham  v.  Hawkins, 
196  Ala.  127,  72  So.  25;  St.  Clair  v. 
Caldwell,  72  Ala.  527;  Ewing  v.  San- 
ford,  21  Ala.  157.  N.  Y.  — Jones  v. 
Brooklyn  Life  Ins.  Co.,  61  N.  Y.  79,  84. 
Tex.  —  Wells  v.  Barnett,  7  Tex.  584. 

[a]  Technical  phraseology  is  not  es- 
sential to  a  verdict.  Harrell  v.  String- 
field,  Morris  (Iowa)  18. 

In  eminent  domain,  see  8  Standard 
Proc.  320. 

40.  Ala.  —  Wiggins  v.  Witherington, 
96  Ala.  535,  11  So.  539.  Cal.  — Mendel- 
sohn V.  Anaheim  Lighter  Co.,  40  Cal. 
657.  Ind.  —  Garrett  v.  State,  149  Ind. 
264,  49  N.  E.  33;  Vanvalkenberg  v. 
Vanvalkenberg,  90  Ind.  433;  Westfield 
Gas  &  M.  Co.  V.  Abernathy,  8  Ind.  App. 
73,  35  N.  E.  399.  la.  —  Miller,  Homer 
&  Co.  V.  Mabon,  6  Iowa  456.  Ky.  — Da- 
vis V.  Stone,  172  Ky.  696,  189  S.  W. 
937;  Walter  v.  Louisville  Ey.  Co.,  150 
Ky.  652,  150  S.  W.  824,  Ann.  Gas. 
1914D,  441,  43  L.  E.  A.  (N.  S.)  126. 
Mass.  —  Miller  v.  Morgan,  143  Mass. 
25  8  N.  E.  644.  Minn.  —  Moriarty  v. 
McDevitt,  46  Minn.  136,  48  N.  W.  684; 
Le-ftwich  v.  Day,  32  Minn.  512,  21  N. 
W.  731.  Miss.  —  Deford  V.  Furniss,  43 
Miss.  132,  N.  H.  — Cheswell  V.  Chap- 
man, 42  N.  H.  55.  Tex.  — Gulf,  C.  & 
S.  F.  E.  Co.  i\  James,  73  Tex.  12,  10  S. 
W.  744,  15  Am.  St.  Eep.  743;  Wells  v. 
Barnett,  7  Tex.  584.  Va.  —  Mairs  v. 
Gallahue,  9  Gratt.  (50  Va.)  94.  Wis. 
Wausau  Boom  Co.  i?.  Plumer,  49  Wis. 
118  5  N.  W.  53.  W.  Va.  — Peters  v. 
Johnson,  50  W.  Va.  644,  41  S.  E.  190, 
88  Am.  St.  Eep.  909,  57  L.  E.A.  428. 


[a]  "A  verdict,  however  informal, 
is  good  if  the  court  can  understand  it." 
Central  Union  Tel.  Co.  v.  Fehring,  146 
Ind.  189,  45  N.  E.  64;  Wines  v.  State 
Bank,  22  Ind.  App.  114,  53  N.  E.  389. 

41.  Ala.  — Durrett  v.  State,  133  Ala. 
119,  32  So.  234.  CaL  — People  v.  Mc- 
Carty,  48  Cal.  557,  a  "verdict  of  mur- 
der in  the  second  degree."  Ind. 
Hughes  V.  State,  65  Ind.  39. 

42.  See  the  statutes. 

[aj  A  general  verdict  upon  a  plea 
of  not  guilty  is  either  guilty  or  not 
guilty.  People  v.  Oppenheimer,  156  Cal. 
733,  106  Pac.  74;  People  v.  Ah  Ye,  31 
Cal.  451;  Taylor  v.  State,  5  Tex.  App. 
569. 

A  general  verdict  on  a  plea  of  for- 
mer conviction  or  acquittal  of  the  same 
offense  is  either  "for  the  people"  or 
"for  the  defendant."  Cal.  Penal  Code, 
§115L 

43.  State  v.  Gordon,  35  Mont.  458, 
466,  90  Pac.  173. 

44.  Cal.  —  People  v.  McFadden,  65 
Cal.  445,  4  Pac.  421;  People  v.  Perdue, 
49  Cal.  425;  People  v.  Buckley,  49  Cal. 
241;  People  v.  McCarty,  48  Cal.  557. 
Fla.  —  Iligginbotham  V.  State,  42  Fla. 
573,  29  So.  410,  89  Am.  St.  Rep.  237. 
Mont.  —  State  v.  Gordon,  35  Mont.  458, 
466,  90  Pac.  173.  Wash.  —  State  v. 
Cronin,  20  Wash.  512,  56  Pac.  26. 

In  homicide  cases,  see  11  Standard 
Proc.  681. 

45.  Ala.  —  Birmingham  v.  Hawkins, 
196  Ala.  127,  72  So.  25;  Gary  v.  Wood- 
ham,  103  Ala.  421,  15  So.  840;  State  v. 
Underwood,  2  Ala.  744.  Ark.  — Dixon 
V.  State,  29  Ark.  165.  Ga.  — Eoberts  v. 
State,  14  Ga.  18.  111.  — Eussell  &  Co.  v. 
McGirr,  134  111.  App.  428;  Griffin  v. 
Larned,  111  111.  432;  McKinney  v.  Arm- 
strong, 97  111.  App.  208;  Mertz  v.  Peo- 
ple,  81    111.   App.    576.    La. —  State   v. 
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writing,*^  at  the  pleasure  of  the  jury  both  in  criminal  and  civil  cases. 
Statutes  in  many  jurisdictions  require  verdicts  to  be  in  writing."*^  But 
it  has  been  held  that  failure  to  follow  the  statute  is  a  mere  irregu- 

larity."** 

Sufficiency  of  Writing.  —  "Where  a  written  verdict  is  required,  the  writ- 
ing need  not  be  with  pen  and  ink,"  and  the  statute  is  satisfied  though 
the  jury  fill  blank  forms  supplied  by  the  court.'*''  In  some  states,  the 
usage  is  to  write  the  verdict  on  the  indictment,  in  criminal  cases, ^^  or 
on  the  initial  pleading  in  civil  actions,  but  it  is  not  necessary  to  do  so.'* 


Blue,  134  La.  561,  64  So.  411;  State  t: 
Jenkins,  43  La.  Ann.  917,  9  So.  905; 
State  V.  Smith,  33  La.  Ann.  1414.  Ohio. 
Hardy  v.  State,  19  Ohio  St.  579.  S.  C. 
State  V.  Waring,  109  S.  C.  52,  95  S.  E. 
143. 

46.  Ala.  —  Birmingham  v.  Hawkins, 
196  Ala.  127,  72  So.  25;  State  v.  Under- 
wood, 2  Ala.  744.  Pla.  — Brewer  v. 
State,  53  Fla.  1,  43  So.  423,  capital  case. 
lU.  — Griffin  f.  Larned,  111  111.  432. 
La.  — State  v.  Blue,  134  La.  561,  64  So. 
411;  State  v.  Jenkins,  43  La.  Ann.  917, 
9  So.  905.  N.  M.  —  Ter.  V.  Edie,  6  N.  M. 
555,  30  Pac.  851.  Wis,  —  State  v.  Glass, 
50  Wis.  218,  6  N.  W.  500,  36  Am.  Eep. 
845. 

[a]  The  custom  (1)  in  some  states 
is  to  return  a  written  verdict  in  crim- 
inal cases  (Roberts  v.  State,  14  Ga.  18), 
and  (2)  in  civil  cases.  McCaskey  Reg- 
ister Co.  V.  Keena,  81  Conn.  656,  71  Atl. 
898.  (3)  But  in  others  the  custom  in 
criminal  cases  is  to  deliver  the  verdict 
orally  always.  La.  —  State  r.  Faulk,  30 
La.  Ann.  831.  Mass.  —  Com.  v.  Tobin, 
125  Mass.  203,  28  Am.  Rep.  220.  Mich. 
People  V.  Dufifek,  163  Mich.  196,  128  N. 
W.  245,  31  L.  R.  A.  (N.  S.)  1005.  N.  H. 
Lord  V.  State,  16  N.  H.  325,  41  Am. 
Dec.  729.  Wis.  —  See  State  v.  Glass,  50 
Wis.  218,  6  N.  W.  500,  36  Am.  Rep.  845, 
while  the  custom  is  to  deliver  an  oral 
verdict,  nothing  prevents  a  written  ver- 
dict. 

[b]  Where  jury  are  polled  and  each 
answers  that  it  is  his  verdict,  the  ver- 
dict is  practically  an  oral  verdict,  in- 
dependently of  any  writing.  State  f. 
Reed,  49  La.  Ann.  704,  21  So.  732;  State 
V.  Jenkins,  43  La.  Ann.  917,  9  So.  905; 
State  V.  Glass,  50  Wis.  218,  6  N.  W.  500, 
36  Am.  Rep.  845. 

[c]  A  written  verdict  by  foreman 
is  irregular  and  the  oral  verdict  made 
and  recorded  in  open  court  prevails. 
Lord  V.  State,  16  N.  H.  325,  41  Am.  Dec. 
729. 

47.    See   the   statutes  and   constitu- 
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tions  of  the  various  states  and  the  fol- 
lowing cases:  Kan.  —  State  v.  Wade, 
56  Kan.  75,  42  Pac.  353.  Ky.  — Nave 
V.  Collier,  6  Ky.  L.  Rep.  602.  La.  —  Du- 
bertrand  v.  Laville,  8  La.  274,  under 
statute  relating  to  civil  actions.  Neb. 
Union  Pac.  R.  Co.  v.  Connolly,  77  Neb. 
254,  109  N.  W.  368.  Ohio.  — Hardy  v. 
State,  19  Ohio  St.  579.  P.  R.  — People 
V.  Rivera,  7  Porto  Rico  325.  Tex.  — El- 
lis V.  State,  30  Tex.  App.  601,  18  S.  W. 
139;  Schultz  v.  State,  15  Tex.  App.  258, 
49  Am.  Rep.  194;  Shaw  v.  State,  2  Tex. 
App.  487. 

48.  Hardy  v.  State,  19  Ohio  St.  579. 
[a]     Even  in  a  capital  case,  the  jury 

having  been  polled  and  the  verdict  re- 
corded in  open  court  no  right  of  de- 
fendant was  affected.  Hardy  v.  State, 
19  Ohio  St.  579.  But  compare  People  v. 
Rivera,  7  Porto  Rico  325,  where  the 
court  says  "No  man  should  lose  his 
life  unless  in  strict  compliance  with 
all  the  forms  prescribed  by  law."  The 
reversal,  however,  was  based  on  failure 
to  prescribe  the  degree  of  the  homi- 
cide, rather  than  upon  the  failure  to 
render  verdict  in  writing. 

49.  State  v.  Anderson,  45  La.  Ann. 
651,  12  So.  737;  Ellis  v.  State,  30  Tex. 
App.  601,  18  S.  W.  139. 

50.  Lee  v.  State,  78  Tex.  Grim.  210, 
181  S.  W.  728. 

Generally  as  to  formulation  of  the 
verdict,  see  supra,  V. 

51.  Roberts  v.  State,  14  Ga.  18. 

[a]  Inadvertently  writing  a  verdict 
on  a  quashed  indictment  does  not  ren- 
der it  a  nullity.  State  v.  Jenkins,  43 
La.  Ann.  917,  9  So.  905. 

52.  Ark.  — Atkins  v.  State,  16  Ark. 
568.  Ga.  — Southern  Exp.  Co.  v.  Mad- 
dox,  3  Ga.  App.  223,  59  S.  E.  821.  La. 
State  V.  Jenkins,  43  La.  Ann.  917,  9  So. 
905.  Tex.  — Schultz  v.  State,  15  Tex. 
App.  258,  49  Am.  Rep.  194. 

[a]  But  the  fact  that  the  verdict  is 
written  on  the  wrong  paper  is  a  mere 
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3.  In  What  Language.  —  Verdicts  must  be  in  the  English  language.^^ 

4.  Style  or  Caption.  —  It  is  unnecessary  to  style  the  cause  in  a  ver- 
dict by  stating  the  name  of  the  parties,  or  to  give  the  number  of  the 
cause,  or  the  court  in  which  the  action  is  pending.^* 

5.  Commencement.  —  Written  verdicts  usually  commence,  "We,  the 
jury,  find."^'  But  departures  from  this  form  do  not  invalidate  a 
verdict.^" 

6.  Date.  —  A  verdict  need  not  be  dated.'^ 

7.  Signature.  — Necessity  for.-  Since  verdicts  may  be  oral  at  the  com- 
mon law,*^  it  is  not  necessary  that  a  verdict,  when  reduced  to  writing, 
be  signed.^'    Statutes  frequently  require  that  verdicts  be  signed.*"  Al- 


irregularity  and  will  not  vitiate  the 
trial.  Smith  v.  Camp,  84  Ga.  117,  10 
6.  E.  539. 

53.  Dubertrand  v.  Laville,  8  La.  274. 
[a]     An  irregiilarlty  in  rendering  a 

verdict  in  a  foreign  language  is  not 
cured  by  the  recordation  of  the  verdict 
in  English.  Dubertrand  V.  Laville,  8 
La.  274. 

54.  Cal.  —  People  r.  Ah  Kim,  34  Cal. 
189;  McGarritv  v.  Byington,  12  Cal. 
426.  Minn.  — Eed  Eiver  &  L.  O.  T.  W. 
R.  Co.  V.  Sture,  32  Minn.  95,  20  N.  W. 
229.  Neb.  —  Morrissev  f.  Schindler,  18 
Neb.  672,  682,  26  N.  W.  476.  Ohio. 
White  V.  Francis,  5  Ohio  Dec.  (Re- 
print) 323.  Tex.  —  Gear  v.  State  (Tex. 
Crim.),  42  S.  W.  285. 

But  see  Kelsey  v.  Chicago  &  N. 
W.  Ry.  Co.,  1  S.  D.  80,  45  N.  W. 
204,  holding  that  all  that  is  necessary 
is  that  the  title  should  identify  the 
cause  in  which  the  verdict  is  rendered. 

[a]  Therefore  mistakes  in  the  cap- 
tion will  not  vitiate  a  verdict,  as  the 
caption  will  be  treated  as  surplusage. 
People  r.  Am  Kim,  34  Cal.  189;  McGar- 
ritv f.  Bvington,  12  Cal.  426;  Red  River 
and  L.  O.  T.  W.  R.  Co.  v.  Sture,  32 
Minn.  95,  20  N.  W.  229. 

55.  Patton  v.  Gregory,  21  Tex.  513, 
523;  Skinner  v.  State,  69  Tex.  Crim. 
488,  154  S.  W.  1007. 

56.  See  infra,  this  note. 

[a]  A  verdict  reading,  we,  "the 
jurors,"  find,  is  sufficient.  Skinner  v. 
State,  69  Tex.  Crim.  488,  154  S.  W.  1007. 

[b]  The  omission  of  the  words  "the 
jury"  is  immaterial.  Kehoe  v.  State 
(Tex.  Crim.),  89  S.  W.  270;  Beabout  v. 
State,  37  Tex.  Crim.  515,  40  S.  W.  405. 

[c]  The  omission  of  the  verb 
"find"  does  not  invalidate  a  verdict. 
State  V.  Lee,  80  Iowa  75,  45  N.  W.  545, 
20  Am.  St.  Rep.  402;  State  v.  Wade,  56 
Kan.   75,  42  Pac.  353,  where  the   ver- 


dict read  "we,  the  jury  the  de- 
fendant guilty,"  etc..  Contra,  Shaw  v. 
State,  2  Tex.  App.  487. 

[d]  The  use  of  (1)  the  word  "say" 
instead  of  "find"  does  not  invalidate 
a  verdict.  Freeman  v.  State,  50  Fla. 
38,  39  So.  785.  (2)  Nor  does  the  use  of 
the  word  "agree."  Benedict  v.  State, 
14  Wis.  423.  (3)  Or  "believe."  Pat- 
ton  V.  Gregory,  21  Tex.  513. 

[e]  The  use  of  the  word  "fine"  for 
"find"  is  a  self-correcting  clerical  mis- 
prision. Pruett  V.  State,  141  Ala.  69, 
37  So.  343. 

57.  Hardy  v.  State,  37  Tex.  Crim. 
55,  38  S.  W.  615. 

58.  See  supra,  III,  C,  2. 

59.  Ark.  —  Anderson  v.  State,  5 
Ark.  444.  Conn.  —  McCaskey  Register 
Co.  V.  Keena,  81  Conn.  656,  71  Atl.  898. 
Fla.  — Yates  v.  State,  43  Fla.  177,  29 
So.  965.  Ga.  —  Patterson  v.  Murphy,  63 
Ga.  281;  Roberts  v.  State,  14  Ga.  18; 
Southern  Exp,  Co.  v.  Maddox,  3  Ga. 
App.  223,  59  S.  E.  821.  111.  —  Harrison 
r.  Singleton,  3  111.  21;  Mertz  v.  People, 
81  111.  App.  576.  la.  —  Miller,  Homer, 
&  Co.  V.  Mabon,  6  Iowa  456.  Ky. 
Com.  V.  Ripperdon,  Litt.  Sel.  Cas.  194, 
compare  statute  of  Kcntuckv.  La. 
State  V.  Blue,  134  La.  561,  64  So.  411; 
State  V.  Fauik,  30  La.  Ann.  831;  State 
V.  Avery,  Man.  Unrep.  Cas.  258.  Va. 
Woods  V.  Com.,  86  Va.  933,  11  S.  E.  799. 

[a]  But  the  usual  practice  is  to  sign 
verdicts.  Conn.  —  McCaskey  Register 
Co.  V.  Keena,  81  Conn.  656,  71  Atl.  898. 
Ky.  —  Com.  v.  Ripperdon,  Litt.  Sel.  Cas. 
194.  Mo.  —  State  v.  Lynes,  194  Mo. 
App.  184,  185  S.  W.  535.  Tex.  —  Maek- 
ev  V.  State,  68  Tex.  Crim.  539,  151  S. 
W.  802. 

60.  See  the  statutes  and  see  Cal, 
Greenberg  v.  Hoflf,  80  Cal.  81,  22  Pac. 
69.  Idaho.  —  Keim  v.  Gilmore  &  P.  R. 
Co.,   23   Idaho   511,   131   Pac.   656.    la. 
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though  there  is  authority  holding  them  to  be  mandatory,*^  such  stat- 
tutes  are  usually  held  to  be  directory  merely,  particularly  when  in- 
voked for  the  first  time  after  the  discharge  of  the  jury.^- 

Sufficiency  of.  —  A  unanimous  verdict  may  be  signed  by  the  foreman 
alone.®^  But  a  verdict  returned  by  a  less  number  of  jurors  than  all, 
under  statutes  authorizing  such  practice,*^*  should  be  signed  by  each 
juror  agreeing  to  it."^     The  foreman  in  signing  a  verdict  may  add  to 


Morrison  v.  Overton,  20  Iowa  465.  Ky. 
Chicago,  St.  L.  &  N.O.  E.  Co.  v.  Hoover, 
147  Ky.  33,  143  S.  W.  770;  Thomas  v. 
Com.,  12  Ky.  L.  Kep.  903,  15  S.  W.  861. 
Mo.  —  Kitschy  c.  Garrels,  195  Mo.  App. 
670,  187  S.  W.  1120 J  Gurley  v.  O'Dwyer, 
61  Mo.  App.  348.  N.  D.  —  Hart  v. 
Wyndmere,  21  N.  D.  383,  131  N.  VV. 
271,  Ann.  Cas.  1913D,  169.  P.  R.  —  Peo- 
ple V.  Eivera,  7  Porto  Eico  325.  Tex. 
Crosby  v.  Stevens  (Tex.  Civ.  App.), 
184  S.  W.  705  (in  felony  cases);  Bar- 
ton V.  State  (Tex.  Crim.),  44  S.  W,  1093 
(but  not  in  misdemeanors).  But  see 
Mackey  v.  State,  68  Tex.  Crim.  539,  151 
S.   W.  802. 

61.  Greenberg  v.  Hoff,  80  Cal.  81,  22 
Pac.  69. 

[a]  The  failure  of  the  plaintiff  to 
object  is  not  a  waiver  of  the  defect. 
Greenberg  v.  Hoff,  80  Cal.  81,  22  Pac. 
69. 

62.  U.  S.  — Northern  Pacific  K.  Co. 
V.  Urlin,  158  U.  S.  271,  15  Sup.  Ct.  840, 
39  L.  ed.  977.  Ga.  —  Southern  Exp.  Co. 
V.  Maddox,  3  Ga.  App.  223,  59  S.  E.  821. 
Idaho.  —  Keim  v.  Gilmore  &  P.  E.  Co., 
23  Idaho  511,  131  Pac.  656.  la.  — Mor- 
rison V.  Overton,  20  Iowa  465.  Ky. 
Berry  v.  Pusey,  80  Ky.  166;  Thomas  v. 
Com.,  12  Ky.  L.  Eep.  903,  15  S.  W.  861. 
Mo.  —  Gurley  v.  O'Dwyer,  61  Mo.  App. 
348;  Menne  v.  Neumeister,  25  Mo.  App. 
300.  N.  D.  —  Hart  v.  Wyndmere,  21  N. 
D.  383,  131  N.  W.  271,  Ann.  Cas.  1913D, 
169,  note.  Tex.  —  Aycock  r.  Paraffine 
Oil  Co.  (Tex:  Civ.  App.),  210  S.  W.  851; 
Mackey  v.  State,  68  Tex.  Crim.  539,  151 
S.  W.  802  (a  felony  case);  Petty  v. 
State,  59  Tex.  Crim.  586,  129  S.  W.  615; 
Dunlap  V.  Eaywood  Eice  Canal  &  M. 
Co.,  43  Tex.  Civ.  App.  269,  95  S.  W.  43. 

As  to  waiver  of  objections,  see  infra, 
XL 

[a]  But  where  an  objection  before 
the  discharge  of  the  jury  is  rendered 
impossible  by  the  parties  consenting  to 
the  rendition  of  a  sealed  verdict,  the 
defect  is  not  waived.  Sage  v.  Brown, 
34  Ind.  464.  See  Menne  v,  Neumeister, 
25  Mo.  App.  30O. 
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63.  Ark.  —  Anderson  v.  State,  5  Ark. 
444.  Ga.  —  Eoberts  v.  State,  14  Ga.  18; 
Davidson  v.  Carter,  9  Ga.  501.  Idaho. 
Keim  v.  Gilmore  &  P.  E.  Co.,  23  Idaho 
511,  131  Pac.  656.  Ky.  —  Chicago,  St. 
L.  &  N.  O.  E.  Co.  V.  Hoover,  147  Ky. 
33,  143  S.  W.  770;  Prye  v.  McKinley, 
136  Ky.  31,  123  S.  W.  321.  Me. 
Anonymous,  63  Me.  590.  Mo. — Kitschy 
V.  Garrels,  195  Mo.  App.  670,  187  S.  W. 
1120.  Okla.  —  Eudolph  v.  Jurgensen, 
31  Okla.  32,  119  Pac.  640.  Tex.  — Cros- 
by f.  Stevens  (Tex.  Civ.  App.),  184  S. 
W.  705;  Gray  v.  Freeman,  37  Tex.  Civ. 
App.  556,  84  S.  W.  1105. 

[a]  Whatever  the  number  of  per. 
sons  composing  the  jury,  a  unanimous 
verdict  may  be  signed  by  the  foreman 
alone.  Mo.  —  Eitschy  f.  Garrels,  195 
Mo.  App.  670,  187  S.  W.  1120.  Okla. 
Eudolph  f.  Jurgensen,  31  Okla.  32,  119 
Pac.  640.  Tex.  —  Crosby  v.  Stevens 
(Tex.  Civ.  App.),  184  S.  W.  705;  Gray 
V.  Freeman,  37  Tex.  Civ.  App.  556,  84 
S.  W.  1105. 

64.  See  infra,  IV. 

65.  Idaho.  —  Keim  v.  Gilmore,  &  P. 
E.  Co.,  23  Idaho  511,  131  Pac.  656.  Ky. 
Chicago,  St.  L.  &  N.  O.  E.  Co.  v.  Hoov- 
er, 147  Ky.  33,  143  S.  W.  770;  Frye  v. 
McKinley,  136  Ky.  31,  123  S.  W.  321. 
Mo.  —  Eitschy  v.  Garrels,  195  Mo.  App. 
670,  187  S.  W.  1120.  But  see  Kelly- 
Goodfellow  Shoe  Co  v.  Sally,  114  Mo. 
App.  222,  89  S.  W.  889,  decided  after 
the  adoption  of  ai  constitutional  amend- 
ment authorizing  majority  verdicts  and 
before  the  statute  requiring  the  signa- 
ture of  each  juror  to  a  majority  verdict, 
went  into  effect.  Okla.  —  Eudolph  v. 
Jurgensen,  31  Okla.  32,  119  Pac.  640. 
Tex.  —  See  Barker  v.  Ash  (Tex.  Civ. 
App.),  194  S.  W.  465,  holding  defect 
waived. 

[a]  The  statute  is  inapplicable  to 
a  unanimous  verdict  of  a  jury  of  lesa 
than  twelve  pursuant  to  a  stipulation 
that  the  trial  shall  proceed  as  if  a  full 
jury  were  acting.  Eitschy  v.  Garrels, 
195  Mo.  App.  670,  187  S.  W.  1120;  Ru- 
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his  signature  the  words  "as  foreman,"  ^^  but  an  omission  to  do  so  is 
not  fatal. ^^  A  signature  by  mark  is  suffieient.^^  And  it  is  not  a  fatal 
error  that  the  signature  of  a  juror  varies  somewhat  from  the  name  of 
the  juror  as  it  appears  on  the  jury  list.^' 

A  verdict  in  several  paragraphs,  each  finding  as  to  one  of  several  de- 
fendants, need  be  signed  but  once.^'' 

D.  Verdicts  in  Civil  Actions.  —  1.  General  Verdicts.  —  a.  In  Gen- 
eral. —  The  form  and  requisites  of  general  and  special  verdicts  will  be 
treated  separately,  but  many  of  the  rules  governing  the  former  will  be 
found  to  be  equally  applicable  to  the  latter.^^ 

b.  Covformitjf  to  Law  and  Evidence.  —  A  general  verdict  should 
conform  to  the  law,"  the  evidence  in  the  case,"  and  the  instructions  of 
the  trial  court.''* 

c.  Responsiveness.  —  The  verdict  in  a  civil  action  must  be  responsive" 


dolph   V.   Jurgensen,   31   Okla.    32,   119 
Pac.  640. 

66.  State  f.  Blue,  134  La.  561,  64 
So.  411. 

fa]  The  Word  "Foreman"  May  Be 
Abbreviated.  —  Howard  r.  State,  77 
Tex.  Crim.  185,  178  S.  W.  506. 

[b]  Position.  —  The  word  "fore- 
man" may  be  written  before  instead 
of  after  the  signature.  State  v.  Lynes, 
194  Mo.  App.  184,  185  S.  W.  535. 

67.  State  f.  Sheppard,  33  La.  Ann. 
1216.  See  State  r.  Gibson,  120  La.  343, 
45  So.  271;  St.  Louis  S.  W.  Ky.  Co.  v. 
Hawkins,  49  Tex.  Civ.  App.  545,  108  S. 
W.  736. 

[a]  When  all  the  jurors  sign  a  ver- 
dict, it  is  not  necessary  that  one  of 
them  sign  as  "foreman."  Clough  f. 
State,  7  Neb.  320,  342. 

68.  Moore  v.  Woodson,  44  Tex.  Civ. 
App.  503,  99  S.  W.  116.  See  Parman 
V.  Kansas  City,  105  Mo.  App.  691,  78 
S.  W.  1046. 

[a]  Attesting  witness  is  not  neces- 
sary to  signature  bv  mark.  Pugh  V. 
Jackson,  154  Ky.  772,  159  S.   W.  600. 

fb]  Trial  judge  may  write  juror's 
name  and  juror  affix  his  mark.  Moore 
r.  Woodson,  44  Tex.  Civ.  App.  503,  99 
S.  W.  116. 

69.  Fla.  —  Crawford  t-.  State,  70 
Fla.  323,  70  So.  374.  la.  —  State  r.  Mof- 
fit,  155  Iowa  702,  136  N.  W.  908.  La. 
State  V.  Smith,  33  La.  Ann.  1414.  Mo. 
State  r.  Lynes,  194  Mo.  App.  184,  185 
S.  W.  535.  Neb.  — Keeler  r.  State,  73 
Neb.  441,  103  N.  W.  64.  W.  Va.  —  State 
V.  Duffield,  49  W.  Va.  274,  38  S.  E.  577; 
State  f.  Allen,  45  W.  Va.  65,  30  S.  E. 
209. 

70.  State  v.  Kleinfield,  72  Kan.  674, 


83  Pac.  831;  Graves  v.  St.  Louis,  M.  & 
S.  E.  Ry.  Co.,  133  Mo.  App.  91,  112  S. 
W.  736. 

[a  J  In  consolidated  actions  each 
separate  finding  need  not  be  signed. 
Rapid  Transit  Rv.  Co.  v.  Miller  (Tex. 
Civ.  App.),  85  S.' W.  439. 

71.  See  infra,  this  section  and  III, 
D,  2. 

72.  See  20  Standard  Pkoc.  513. 

73.  Burdell  v.  Plain,  66  Ga.  169.  See 
20  Standard  Pkoc.  517. 

In  replevin,  see  22  Standard  Proc. 
936. 

[a]  All  verdicts  must  be  founded 
on  testimony.  If  none  is  introduced,  no 
verdict  can  be  returned.  Burdell  v. 
Blain,  66  Ga.  169. 

74.  See  20  Standard  Proc.  515. 
Duty  of  jury  to  follow  instructions, 

see  13  Standard  Proc.  983. 

75.  Cal.  —  Rankin  v.  Central  Pac. 
R.  Co.,  73  Cal.  93,  15  Pac.  57.  lU. 
Miller  v.  Gable,  30  111.  App.  578.  Mass. 
Morrissev  v.  Morrissev,  180  Mass.  480, 
62  N.  E.'972.  Mo.  —  Cattell  v.  Dispatch 
Pub.  Co.,  88  Mo.  356;  Gawk  v.  Millo- 
vieh  (Mo.  App.),  203  S.  W.  1006.  Ohio. 
Markward  r.  Doriat,  21  Ohio  St.  637. 
Tex.  —  Waco  Cement  Stone  Wks.  v. 
Smith  (Tex.  Civ.  App.),  162  S.  W.  1158. 

See   infra,   this   section. 

In  action  of  account,  see  1  Standard 
Proc.  262. 

Materiality  of  issue,  see  14  Standard 
Proc.  523. 

[a]  A  verdict  must  be  so  responsive 
to  the  issues  as  to  afford  the  parties 
protection  against  the  same  claim  in 
another  action.  Ky.  —  Louisville  &  P. 
Canal  Co.  v.  Rowan,  4  Dana  606.  Ind. 
Stirling  v.   Garritee,  18   Md.   468.    Mo. 
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to  the  issues,  and  must  be  confined  to  the  matters  in  issue. ^^  It  is  bad 
if  it  varies  from  the  issue  in  a  substantial  matter."  However,  if  a  jury 
find  the  issue  and  make  findings  as  to  additional  matters  not  in  issue, 
such  findings  are  surplusage,''^  unless  it  is  apparent  that  the  jury  would 
not  have  found  as  it  did  but  for  the  additional  finding." 

Not  only  is  it  necessary  that  a  verdict  be  confined  to  the  issue,  but  it 
it  also  necessary  that  a  verdict  substantially  ^°  respond  to  all  the  mater- 
ial issues  submitted  to  the  jury  and  find  upon  them.^^    A  verdict  need 


Gawk  V.  Millovich  (Mo.  App.),  203  S. 
W.  1006. 

[b]  A  verdict  finding  "no  cause  of 
action"  is  not  directly  responsive  to  the 
issues.  The  verdict  should  be  for  the 
plaintiff  or  for  the  defendant.  Cattell 
f.  Dispatch  Pub.  Co.,  88  Mo.  356. 

As  to  amount,  see  infra,  III,  D,  1,  f, 

(11). 
As  to  parties,  see  infra,  III,  D,  1,  e, 

(I)- 

76.  Cal.  —  Marquard  v.  Wheeler,  52 
Cal.  445.  Ky.  —  Davis  v.  Stone,  172  Ky. 
696,  189  S.  W.  937.  La.  — Sage  v.  Ev- 
ins,  32  La.  Ann.  1271.  Minn.  —  Moriar- 
ty  V.  McDevitt,  46  Minn.  136,  48  N.  W. 
684;  Jones  V.  King,  30  Minn.  368,  15 
N.  W.  670.  Tex.  —  Houston  E.  &  W.  T. 
E.  Co.  V.  Simpson  (Tex.  Civ.  App.),  81 
S.  W.  353. 

Departure  as  ground  for  new  trial, 
see  20  Standard  Prog.  457. 

77.  Patterson  v.  United  States,  2 
Wheat.  (U.  S.)  221,  4  L.  ed.  224;  Rhodes 
V.  Hart,  51  Ga.  320. 

[a]  If  the  plaintiff  recovers  on  a 
different  cause  of  action  from  that  set 
out  in  the  declaration,  the  verdict  is 
contrary  to  law.  Montezuma  v.  Wilson, 
82  Ga.  206,  9  S.  E.  17,  14  Am.  St.  Eep. 
150;  Livsey  v.  Georgia  Ey.  &  Elee.  Co., 
19  Ga.  App.  687,  91  S.  E.  1074. 

78.  U.  S.  —  Patterson  v.  United 
States,  2  Wheat.  221,  4  L.  ed.  224.  Oal. 
Pierce  v.  Sc'haden,  62  Cal.  283.  Ind. 
Brunson  v.  Henry,  152  Ind.  810,  52  N. 
E.  407;  Kluse  v.  Sparks,  10  Ind.  App. 
444,  36  N.  E.  914,  37  N.  E.  1047.  Mass. 
Ashton  r.  Touhey,  131  Mass.  26. 

As  to  surplusage,  see  III,  D,  1,  h. 

[a]  But  it  is  sometimes  expedient, 
if  not  necessary,  for  a  verdict  to  be 
broader  than  the  issue.  "For  instance, 
in  an  action  of  replevin  the  defendant 
must  plead  the  general  issue — noncepit, 
which  issue  must  be  joined,  though  the 
only  question  to  be  tried  may  be  wheth- 
er the  plaintiff  is  the  owner  of  the 
property  replevied.     In  such  a  case  the 
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jury  must  find  the  formal  issue  in  favor 
of  the  plaintiff;  but  they  must  also  find 
that  the  property  replevied  at  the  time 
of  the  taking,  belonged  to  the  plaintiff, 
if  such  is  proved  to  be  the  fact."  Pe- 
jepscot  V.  Nichols,  10  Me.  256,  261. 

79c  Conn.  —  Whitaker  v.  Tatem,  48 
Conn.  520.  Mich.  —  J.  Eiehardson  &  Co. 
V.  Noble,  143  Mich.  546,  107  N.  W.  274. 
Pa.  —  Glass  v.  Blair,  4  Pa.  196. 

80.  U.  S.  —  Lincoln  v.  Cambria  Iron 
Co.,  103  U.  S.  412,  26  L.  ed.  518.  La. 
Anderson  v.   Dinn,  17  La.  168.     N.  D. 

nhnson  Bros.  v.  Glaspey,  16  N.  D.  335, 
113  N.  W.  602,  W.  Va.  — Peters  v. 
Johnson,  50  W.  Va.  644,  41  S.  E.  190, 
88  Am.  St.  Rep.  909,  57  L.  R.  A.  428. 

[aj  A  verdict  substantially  settling 
all  the  points  in  controversy,  is  suffi- 
cient although  it  may  not  technically 
embrace  each  issue  arising  out  of  the 
pleadings.  Anderson  v.  Dinn,  17  La. 
168. 

81.  XJ.  S.  —  Patterson  v.  United 
States,  2  Wheat.  221,  4  L.  ed.  224.  Ark. 
Smith  f.  Houston,  25  Ark.  183.  Cal. 
Wiekersham  Banking  Co.  v.  Rice,  137 
Cal.  506,  70  Pac.  546;  Rankin  v.  Central 
Pac.  E.  Co.,  73  Cal.  93,  15  Pac.  57; 
Benedict  v.  Bray,  2  Cal.  251,  56  Am. 
Dec.  332;  Eoss  v.  Austill,  2  Cal.  183. 
Colo.  —  Sears  v.  Andrews,  1  Colo.  88. 
Dak.  —  Holt  V.  Van  Eps,  1  Dakota  206, 
46  N.  W.  689.  Ga.  — Abbott  v.  Eoaeh, 
113  Ga.  511,  38  S.  E.  955;  White  v. 
Haslett,  49  Ga.  280;  Wood  v.  Me- 
Guire's  Children,  17  Ga.  361,  63  Am. 
Dec.  246;  Settle  v.  Alison,  8  Ga.  201, 
52  Am.  Dec.  393.  Idaho.  —  Campbell 
f.  Eexburg  First  Nat.  Bank,  13  Idaho 
95,  88  Pac.  639.  111.—  Shelton  v.  Frank- 
lin, 68  111.  333;  Lorenzo  V.  Hunter,  185 
111.  App.  574.  Ind.  —  Vanvalkenberg 
V.  Vanvalkenberg,  90  Ind.  433;  La- 
favette  v.  Allen,  81  Ind.  166;  Ex  parte 
Walls,  73  Ind.  95.  Ky.  —  Gambrell  v. 
Gambrell,  130  Ky.  714,  113  S.  W.  885. 
Md.  — Browne  v.  Browne,  22  Md.  103, 
115.     Mass.  —  Hadley  v.  Heywood,  121 
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not  follow  the  precise  language  of  the  issue,"  or  respond  separately  to 
each  issue  or  fact  presented  by  the  pleading,  if  it  is  certain  the  jury 
could  not  have  found  as  they  did  without  deciding  every  issue  in  favor 
of  the  prevailing  party.^^  A  general  verdict  is  usually  sufficient,^*  as 
it  imports  a  finding  in  favor  of  the  prevailing  party  on  every  material 
issue  f^  that  is  to  say,  at  the  least,  on  every  material  issue  not  specially 


Mass.  236.  Mich.  —  Congdon  v.  Bailey, 
121  Mich.  570,  80  N.  W.  369.  Minn. 
State  V.  Currie,  72  Minn.  403,  75  N.  W. 
742;  Armstrong  v.  Hinds,  9  Minn.  356; 
Aleighen  v.  Strong,  6  Minn.  177,  80  Am. 
Dec.  441.  Mo.  —  Marquis  v.  Clark,  64 
Mo.  601;  Gawk  v.  Millovich  (Mo. 
App.),  203  S.  W.  1006;  Advance 
Threslier  Co.  v.  Speak,  167  Mo.  App. 
470,  151  S.  W.  235.  Mont.  —  Consol- 
idated Gold  &  S.  M.  Co.  V.  Struthers, 
41  Mont.  565,  111  Pac.  152.  Neb. 
Creighton  v.  Haythorn,  49  Neb.  526, 
68  N.  W.  934.  N.  H.  — Chase  v.  Dem- 
ing,  42  N.  H.  274.  N.  Y.  — Bemus  v. 
Beekman,  3  Wend.  667.  Compare,  Jones 
V.  Brooklyn  L.  Ins.  Co.,  61  N.  Y.  79, 
as  to  issue  on  which  no  evidence  was 
introduced.  N.  D.  —  Johnson  Bros.  v. 
Glaspey,  16  N.  D.  335,  113  N,  W.  602. 
Ohio.  —  Martin  v.  Clinton  Bank,  14 
Ohio  187,  198;  Hewson  v.  SaflSji,  7 
Ohio  232,  pt.  2.  Okla.  —  McFadyen  v. 
Masters,  8  Okla.  174,  56  Pac.  1059. 
Ore.  —  Freeman  v.  Trummer,  50  Ore. 
287,  91  Pac.  1077.  R.  I.  — Carroll  v. 
Graham,  8  E.  I.  242.  S.  D.  —  Hermann 
V.  Sherin,  6  S.  D.  82,  60  N.  W.  145. 
Tenn.  —  Lowrey  v.  Brown,  3  Sneed  17; 
Kirkpatrick  v.  South  Western  R.  R. 
Bank,  6  Humph.  45.  Tex.  —  Ablowich 
V.  Greenville  Nat.  Bank,  95  Tex.  429, 
67  S.  W.  79;  Dodd  v.  Gaines,  82  Tex. 
429,  18  S.  W.  618;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Botts,  22  Tex.  Civ.  App. 
609,  55  S.  W.  514.  Va.  —  Murray  v. 
Moore,  104  Va.  707,  52  S.  E.  381;  Reyn- 
olds V.  Cook,  83  Va.  817,  3  S.  E.  710, 

5  Am.  St.  Rep.  317. 

In  Equity,  see  14  Standard  Proc. 
539. 

[a]  Everything  in  issue,  or  in  other 
words,  the  whole    of   the  substance   of 

he  issue  must  be  found.  Ea»ton  v. 
Collier,  1  Mo.  421. 

[b]  A  Verdict  Must  Respond  to  the 
Whole   Declaration.  —  Hurley  v.  State, 

6  Ohio  399. 

[c]  It  is  presumed  that  a  rerdict  is 
as  broad  as  the  issues  upon  which  the 
jury  is  required  to  find.  Reed  V.  Gen- 
try,  7   Ore.  497. 


[d]  A  verdict  is  "void,"  which 
passes  on  no  issue  submitted  to  the 
jury.  Davis  v.  Stone,  172  Ky.  696,  189 
S.  W.  937. 

Remedies  for  failure  to  cover  the  is- 
sues, see  2  Standard  Proc.  1027,  1028; 
20  Standard  Proc.  457;  and  the  title 
"Venire  de  Novo." 

[e]  If  judgment  is  given  on  a  ver- 
dict which  fails  to  find  all  the  issues, 
it  shall  be  reversed.  Jenkins  v.  Park- 
hill,  25  Ind.  473. 

As  to  waiver  of  objection,  see  infra, 
XI. 

82.  U.  S.  —  Lincoln  v.  Cambria 
Iron  Co.,  103  U.  S.  412,  26  L.  ed.  518. 
la.  —  Fromme  v.  Jones,  13  Iowa  474. 
Md.  —  Browne  v.  Browne,  22  Md.  103, 
115.  Mass. —  Coffin  v.  Jones,  11  Pick. 
45;  Porter  v.  Rummery,  10  Mass.  64, 
R.  I. —  Carroll  v.  Graham,  8  R.  I.  242. 
Tenn.  —  Crutcher  v.  Williams,  4 
Humph.  345.  Eng.  —  Foster  v.  Jack- 
son, Hob.  52,  80  Eng.  Reprint  201. 

[a]  "Though  the  verdict  may  not 
conclude  formally  or  punctually  to  the 
words  of  the  issue,  yet  if  the  point  in 
issue  can  be  concluded  out  of  the  find- 
ing, the  court  shall  work  the  verdict 
into  form,  and  make  it  serve."  Hawks 
V.  Crofton,  2  Burrows  698,  97  Eng.  Re- 
print 520,  quoted  in  Browne  v.  Browne, 
22  Md.  103,  115. 

[b]  Where  the  plea  is  not  guilty, 
a  verdict  finding  "for  the  defendants" 
is  sufficient.  It  is  not  necessary  that 
the  verdict  "find  the  defendants  not 
guilty."  Peters  v.  Johnson,  50  W.  Va, 
644,  41  S.  E.  190,  88  Am.  St.  Rep.  909, 
57  L.  R.  A.  428. 

83.  Md.  —  Browne  v.  Browne,  22 
Md.  103,  115.  N.  Y.  — Law  v.  Merrills, 
6  Wend.  268.  W.  Va.  — Black's  Admr. 
V.  Thomas,  21  W.  Va.  709. 

84.  See   infra,   this  note. 

[a]  General  verdicts  are  always  suf- 
ficient if  they  respond  in  substance  to 
every  material  fact  involved  in  the  is- 
sue.    St.  Clair  v.  Caldwell,  72  Ala.  527. 

Several  counts,  see  III,  D,  1,  g. 

85.  Cal.  — Pigeon  f.  W.  P.  Puller 
&  Co.,  156  Cal.  691,  700,  105  Pac.  976j 
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{submitted  or  requested  to  be  submitted  to  the  jury."  Where  the  issue 
found  necessarily  negatives  one  not  found,  the  verdict  is  sufficient, 
though  it  docs  not  specifically  find  on  the  latter."  A  jury  is  not  bound 
to  find  upon  matters  as  to  which  no  issue  has  been  made,^^  or  on  an  im- 
material issue.^»  Facts  admitted  by  the  pleadings  are  not  m  issue,  and 
need  no  action  by  the  jury.»°  Indeed,  a  finding  contrary  to  such  ad- 
mission is  bad.'^  .  Q,  J  i2  • 
d.  Certain  and  Unconditional.  —  Verdicts  must  be  certam,^^  definite, 


Plyler  v.  Pacific  Portland  Cement  Co., 
152  Cal.  125,  92  Pac.  56.  Colo. 
Witcher  v.  Watkins,  11  Colo.  548,  19 
Pac.  540.  Conn.  —  Tillinghast  v.  Lep- 
pert,  105  Atl.  615;  McNamara  v. 
Lyon,  69  Conn.  447,  37  Atl.  981.  lU. 
Parker  v.  Fisher,  39  111.  164;  Holmes 
V.  Tarble,  77  111.  App.  114;  Rhoads  f. 
Metropolis,  36  111.  App.  123.  Ind. 
Garrett  r.  State  ex  rel.  Huntsinger,  149 
Ind.  264,  49  N.  E.  33;  Payne  f.  June, 
92  Ind.  252;  Waking  v.  Cincinnati,  I. 
&  W.  R.  Co.  (Ind.  App.),  125  N.  E.  799; 
Lafayette  Tel.  Co.  v.  Cunningham,  63 
Ind.  App.  136,  114  N.  E.  227;  Bess  f. 
Morgan,  55  Ind.  App.  430,  103  N.  E. 
1086.  la.  —  Newlien  v.  Reed,  30  Iowa 
496.  Kan.  —  O 'Farrel  v.  McClure,  5 
Kan.  App.  880,  47  Pac.  160.  Md. 
Coulter  V.  Western  Theolog.  Sem.,  29 
Md.  69.  Minn.  —  Krumdick  r.  Chicago 
&  N.  W.  R.  Co.,  90  Minn.  260,  95  N.  W. 
1122;  Adamson  r.  Sundbv,  51  Minn. 
460,  53  N.  W.  761.  Mo.  — Rogers  f. 
Davis,  194  Mo.  App.  378,  184  S.  W.  151. 
Mont.  —  Maronen  v.  Anaconda  Copper 
Min.  Co.,  48  Mont.  249,  136  Pac.  968; 
City  of  Butte  v.  Mikosowitz,  39  Mont. 
350,  102  Pac.  593.  Neb.  —  Baum  Iron 
Co.  V.  Union  Sav.  Bank,  50  Neb.  387, 
69  N.  W.  939.  N.  H.  —  Busher  v  New 
York  Life  Ins.  Co.,  72  N.  H.  551,  58 
Atl.  41.  N.  Y.  —  Wilmes  v.  Fournier, 
180  N.  Y.  Supp.  860.  N.  D.  —  Johnson 
Bros.  V.  Glaspey,  16  N.  D.  335,  113 
N.  W.  602.  Okla.  —  Walters  Nat. 
Bank  v.  Bantock,  41  Okla.  153,  137  Pac. 
717,  L.  R.  A.  1915C,  531;  Oland  v. 
Malson,  39  Okla.  456,  135  Pac.  1055. 
Pa.  —  Smith  V.  Shields,  194  Pa.  635,  45 
A.tl.  417.  Tex.  —  Hamilton  v.  Rice,  15 
Tex.  382;  Harris  v.  Jackson  (Tex.  Civ. 
App.),  106  S.  W.  1144.  Va.  — Virginia 
Ry.  &  P.  Co.  V.  N.  H.  Slack  Groc.  Co., 
101  S.  E.  878.  Wash,.  — State  v.  Pierce 
County  Super.  Ct.,  21  Wash.  33,  56  Pac. 
932.  Wis.  —  Krause  t;.  Cutting,  28 
Wis.  655. 

[a]     Presumption.  — ' '  Where  several 
issues    are    submitted     and     contested, 
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and  a  general  verdict  is  rendered,  the 
presumption  is  that  all  the  issues  were 
found  in  favor  of  the  prevailing  party. 
*  *  *  This  presumption  may  be  rebut- 
ted by  showing  that  on  one  or  more 
of  the  issues  no  evidence  was  offered." 
Khoads  v.  Metropolis,  36  111.  App.  123, 
125. 

86.  Pigeon  v.  W.  P.  Fuller  &  Co., 
156    Cal.    691,    700,    105    Pac.    976. 

87.  White  f.  Bailey,  10  Mich.  155, 
160. 

88.  Price  f.  B-ell,  88  Ga.  740,  15  S. 
E.  810;     Ratcliff  V.  Hicks,  23  Tex.  173. 

As  to  amount,  see  infra,  III,  D,  1,  f. 

89.  Va.  —  Ray  r.  Clemens,  6  Leigh 
(33  Va.)   600. 

Not  ground  for  arrest  of  judgment, 
see  2  Standard  Proc.  1028. 

90.  Jones  v.  Brooklyn  L.  Ins.  Co.,  61 
N.  Y.  79. 

91.  Cal.  —  Pierce  v.  Schaden,  62 
Cal.  283.  Colo.  —  Harris  v.  McLaugh- 
lin, 39  Colo.  459,  90  Pac.  93.  la. 
Brayton  v.  Delaware   Co.,  16  Iowa  44. 

See  infra,  III,  D,  1,  f,  (II). 

92.  Cal.  —  Rankin  v.  Central  Pac. 
R.  Co.,  73  Cal.  93,  15  Pac.  57;  Stewart 
V.  Taylor,  68  Cal.  5,  8  Pac.  605.  Ga. 
Southern  Ry.  Co.  v.  Hardin,  107  Ga. 
379,  33   S.  E.   436;      English   f.   State, 

105  Ga.  516,  31  S.  E.  448.  Idaho. 
Trask  v.  Boise  King  Placers  Co.,  26 
Idaho  290,  142  Pac.  1073.  Ind.  — Van- 
valkenberg  f.  Vanvalkenberg,  90  Ind. 
433;  Carnahan  f.  Chenoweth,  1  Ind. 
App.  178,  27  N.  E.  332.  Ky.  — Louis- 
ville &  N.  R.  Co.  V.  Spatig,  158  Ky. 
263,  164  S.  W.  811.  Mass.  —  Barker 
Auto    Co.    V.    Bennett,    219    Mass.    304, 

106  N.  E.  990.  Minn.  —  Jones  v.  King, 
30  Minn.  368,  15  N.  W.  670;  Fryberger 
r.  Carney,  26  Minn.  84,  1  N.  W.  807; 
State  r.  Coon,  18  Minn.  518.  Mo. 
Singleton  v.  Kansas  City  B.  B.  &  E.  Co., 
172  Mo.  App.  299,  157  S.  W.  964;  New- 
ton V.  St.  Louis  &  S.  F.  R.  Co.,  168  Mo. 
App.  1*99,  153  S.  W.  495.  N.  H. 
Jewett  V.  Davis,  6  N.  H.  518.  N.  Y. 
Hyatt  V.  New  York  Cent.  &  H.  R.  Co., 
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intelligible  and  unambiguous,  and  be  consistent,^^  and  unconditional.^^ 
While  absolute  certainty  is  not  requisite,®^  a  verdict  must  be  so  certain 
that  the  court  can  give  judgment  upon  it  without  looking  out  of  the 
record.^'    The  maxim,  "that  is  certain  which  can  be  made  certain," 


6  Hun  306 J  Smith  v.  Dinneen,  61  App. 
Div.  264,  70  N.  Y.  Supp.  477.  N.  C. 
Kornegay  v.  Koruegay,  109  N.  C.  188, 
13  S.  E.  770;  Turrentine  f.  Richmond 
etc.  R.  Co.,  92  N.  C.  638;  Crews  v. 
Crews,  64  X.  C.  536.  S.  C.  —  Eason  v. 
Miller,  18  S.  C.  381.  Tex.  — Gulf,  C. 
&  S.  F.  R.  Co.  V.  Hathaway,  75  Tex. 
557,  12  S.  W.  999;  Morrison  v.  Few, 
3  Wills.  Civ.  Cas.  §384.  Wye  — Grea^t 
Western  Ins.  Co.  f.  Pierce,  1  Wyo.  45. 
Eng.  — Oakley  v.  Ood-Deen,  2  L.  T. 
N.  S.  357.  Can.  —  Hosking  v.  Le  Roi, 
34  Can.  Sup.  Ct.  244;  Buck  v.  Cana- 
dian etc.  R.  Co.,  7  Ont.  W.  R.  71. 

In  actions  for  damages  for  injuries, 
Bee  18  Standard  Proc.  400. 

As  to  parties,  see  infra,  III,  D,  1,  e. 

As  to  amount,  see  infra,  ITT,  D,  1,  f. 
As  to  interest,  see  infra,  III,  D,  1,  f, 
(VI). 

[a]  If  it  cannot  be  clearly  ascer- 
tained whether  the  jury  meant  to  find 
the  issue  or  issues  submitted  to  them, 
the  verdict  is  not  sufficiently  certain. 
Mass.  —  Coffin  v.  Jones,  11  Pick  45. 
Mo.  —  Advance  Thresher  Co.  v.  Speak, 
167  Mo.  App.  470,  151  S.  W.  23.5.  N. 
H.  — Chase  f.  Deming,  42  N.  H.  274; 
Jewett  r.  Davis,  6  N.  H.  518. 

[b]  Though  a  verdict  fails  to  find 
the  precise  point  of  the  issue,  it  is  suf- 
ficient where  "the  finding  of  the  mat- 
ter in  issue  may  be  concluded  out  of 
it."     Chase   v.  Deming,  42   N.  H.   274. 

[c]  Uncertainty  in  a  verdict  can- 
not be  cured  by  the  entry  of  a  judg- 
ment certain  and  definite  on  its  face. 
Bashford  v.  Kendall,  2  Ariz.  6,  7  Pae. 
176;  Cohues  v.  Finholt,  101  Minn.  180, 
112  X.   W.  12. 

Judgment  cannot  be  upheld,  see  15 
Standard  Proc.  57. 

Remedies.  —  Uncertainty  as  ground 
for  new  trial,  see  20  Standard  Proc. 
456;  for  venire  de  novo,  see  title 
"Venire  de  Novo;"  for  arrest  of 
judgment,  see  2   Standard  Proc.  1027. 

93.  U.  S.  —  East  St.  Louis  Cotton 
Oil  Co.  r.  Skinner  Bros.  Mfg.  Co.,  249 
Fed.  439,  162  C.  C.  A.  5.  Ind.  —  Tardy 
f.  Howard,  12  Ind.  404.  Mo.  —  Moore 
V.  St.  Joseph  &  G.  I.  Ry.  Co.,  268  Mo. 


31,  186  S.  W.  1035;  Lindstrom  v.  Kan- 
sas City  So.  Ry.  Co.  (Mo.  App.),  218 
S.  W.  936.  Neb.  —  Chicago,  St.  P.,  M 
&  O.  R.  Co.  V.  McManigal,  73  Neb.  580, 
103  N.  W.  305,  107  N.  W.  243.  N.  Y. 
Dunscath  f.  Mayer  Ice  Machine  *  E. 
Co.,  162  X.  Y.  Supp.  663.  Ohio.— Hew- 
son  f.  Saffin,  7  Ohio  232,  pt.  2.  Tex. 
Yeary  v.  Smith,  45  Tex.  66,  72;  Pecoi 
&  X.  T.  R.  Co.  r.  Railroad  Commission 
(Tei.  Civ.  App.),  193  S.  W.  770. 

[a]  When  two  case*  are  tried  to- 
gether before  the  same  jury,  the  ver- 
dicts rendered  must  be  consistent  and 
reconcilable.  Stevens  17.  Walker,  99 
Me.   43,   58   Atl.   53. 

As  a  ground  for  judgment  non  ob- 
stante veredicto,  see  14  Standard  Proc, 
964. 

94.  Hurt  t\  Wallace  (Tei.  Cir. 
App.),  49  S.   W.  675. 

Compare,  practice  in  Pennsj'lvani* 
where  relief  by  way  of  specific  per- 
formance is  had  in  a  law  action.  Sea 
23  Standard  Proc.  1083. 

95.  Sellers  v.  Mann,  113  Ga.  643,  39 
S.  E.  11. 

[a]  A  Verdict  Must  Be  Reasonably 
Certain.  —  Wines  v.  State  Bank,  22 
Ind.  App.  114,  53  X.  E.  389. 
i  96.  Bank  of  South  Carolina  r. 
Bowie,  3  Strob.  (S.  C.)  439;  Smith  r. 
Tucker,  25  Tei.  594. 

[a]  "The  certainty  requisite  in 
verdicts  is  that  nothing  be  left  for  the 
exercise  of  the  discretion  of  the  trial 
judge,  or,  in  other  words,  that  noth- 
ing be  left  to  be  determined  in  order 
to  ascertain  the  amount  for  which  the 
judgment  shall  be  rendered."  Louis- 
ville &  X.  R.  Co.  V.  Fort,  112  Tenn. 
432,  460,  80  S.  W.  429. 

[b]  "It  is  said  in  Com.  Dig. -Pleader, 
'the  verdict  must  find  the  fact  clear 
to  a  common  intent;'  and  elsewhere 
that  'certaintv  to  a  common  intent'  " 
is  requisite.  Bank  of  South  Carolina  f. 
Bowie,  3   Strob.    (S.   C)   439. 

[c]  A  verdict  so  uncertain  as  to 
require  the  verdict  of  another  jury  to 
ascertain  the  intention  of  the  jury  will 
be   set   aside.     Heyward  f.   Bennett,   3 

iBrev.   (S.  C.)   113. 
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applies  to  verdicts.^^  And  a  verdict  is  sufficiently  certain  Tvhich  can 
be  made  certain  by  what  it,  itself,  contains,^^  or  by  the  record.""  But 
uncertainty  as  to  matters  not  essential  to  the  gist  of  the  action  does  not 
vitiate.^ 

e.  Parties,  —  (I.)  Generally.  -  In  conformity  with  the  rule  as  to  re- 
sponsiveness, a  verdict  in  an  action  in  which  there  are  several  coplain- 
tiffs  or  eodefendants  must  pass  upon  the  rights  and  liabilities  of  each 
party  as  to  whom  issue  is  joined.^  But  according  to  the  weieht  of 
authority,  where  the  liability  of  co-defendants  is  several,  a  finding 
against  a  designated  defendant  is  equivalent  to  a  finding  for  the  others 
as  to  whom  the  verdict  is  silent.^     A  verdict  may  properly  omit  all 


97.  Ind.  —  Gaff    v.    Hutchinson,     38 

Ind.  S'll;  Wines  v.  State  Bank,  22  Ind. 
App.  114,  53  N.  E.  389.  Mont.  — Con- 
solidated G.  &  S.  M.  Co.  V.  iStruthers, 
41  Mont.  565,  111  Pac.  152.  Tex. 
Buchanan  f.  Townsend,  80  Tex.  534,  Iti 
S.  W.  315;  Darden  v.  Mathews,  22  Tex. 
320,  327;  Parker  v.  Leman,  10  Tex. 
116. 
As  to  amouiat,  see  infra,  III,  D,  1,  f, 

(I)- 
As  to  interest,  see  infra,  III,  D,  1, 

^'  (^)-  ^       . 

98.  Giles    v,    Spinks,    64    Ga.    205; 

Manget-Biannon  Co.  v.  White  Crown 
Fruit  Jar  Co.,  20  Ga.  App.  339,  93  S. 
E.  307. 

99.  Minn.  —  Moriarty  v.  McDevitt, 
46  Minn.  136,  48  N.  W.  684.  N.  H. 
Cheswell  v.  Chapman,  42  N.  H.  47,  55. 
Tex.  —  Parker  v.  Leman,  10  Tex.   116. 

See  infra,  IX,  A. 

1.  Pejepscot  Proprietors  v.  Nichols, 
10  Me.  256. 

2.  Cai.  —  Eankin  v.  Central  Pac.  E. 
Co.,  73  Cal.  93,  15  Pac.  57;  McMahon 
V.  lietchhetchy  &  Y.  V.  Ky.  Co.,  2  Cal. 
App.  400,  84  Pac.  350.  Ga.  — Settle 
V.  Alison,  8  Ga.  201,  52  Am.  Dec.  393. 
Minn.  —  Desnoyer  v.  McDonald,  Geisse 
&  Co.,  4  Mipn.  515,  verdict  held  to  be 
certain.  Mo.  —  Crow  v.  Crow,  124  Mo. 
App.  120,  100  S.  W.  1123.  Pa.  — Ward 
V.  Taylor,  1  Pa.  238.  Tex.  — Gulf,  C. 
&  S.  F.  R.  Co.  17.  Renfro  (Tex.  Civ. 
App.),   69    S.    W.   648. 

[a]  A  general  verdict  may  be  ren- 
dered, if  separate  verdicts  are  not  de- 
manded. Winans  V.  Christy,  4  Cal.  70, 
60  Am.  Dec.  597. 

[b]  But  where  in  a  tort  action  the 
plaintiff  takes  judgment  against  a  part 
of  the  defendants,  they  cannot  com- 
plain, there  being  no  contribution. 
Rankin  v.  Central  Pac.  R.  Co.,  73  Cal, 
93,  15  Pac.  57. 
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Responsiveness,  see  supra.  III,  D,  1, 
c. 

[c]  But  when  the  right  or  liability 
is  joint,  a  finding  for  a  designated  co- 
party  by  name  is  a  finding  fur  all, 
when  no  issue  as  to  their  individual 
rights  or  liabilities  is  raised.  Lenoir 
r.  Moore,  61  Miss.  400;  Chicago,  R.  I. 
&  T.  R.  Co.  V.  Henderson  (Tex.  Civ. 
App.),  73  S.  W.  36. 

3.  Ala.  — Handley  v.  Hawley,  90 
Ala.  527,  8  So.  101.  Ga.  — Howard  r. 
Johnson,  91  Ga.  319,  18  S.  E.  132.  Ind. 
Westfield  Gas  &  Mill.  Co.  f.  Abernathv, 
8  Ind.  App.  73_,  35  N,  E.  399.  Kan. 
Lawson  r.  Robinson,  68  Kan.  737,  75 
Pac.  1012.  Ky.  — Pittsburg,  C.  C.  & 
St.  L.  R.  Co.  f.  Darlington's  Admr., 
129  Ky.  266,  111  S.  W.  360;  Singleton 
V.  Sodusky,  7  J.  J.  Marsh.  341.  La. 
Howe  1".  New  Orleans,  12  La.  Ann. 
481.  Md.  — Hechter  v.  State,  94  Md. 
429,  50  Atl.  1041,  56  L.  R.  A.  457, 
Gverruling,  State  v.  Sulton,  4  Gill  494. 
Neb.  — Cox  V.  Ellsworth,  97  Neb.  392, 
150  N.  W.  197.  Tex.  — Kinkier  v. 
Jurica,  84  Tex.  116,  19  S.  W.  359  (a 
tort  action);  Gulf,  C.  &  S.  F.  R.  Co. 
r.  James,  73  Tex.  12,  10  S.  W.  744,  15 
Am.  St.  Rep.  743;  Tavlor  t7.  Houston 
&  T.  C.  E.  Co.  (Tex.  Civ.  App.),  80  . 
W.  260.  Vt.  —  Manley  Bros.  v.  Boston 
&  M.  R.  R.,  90  Vt.  218,  97  Atl.  674, 
V/ash.  —  Doremus  r.  Root,  23  Wash. 
710,  63  Pac.  572,  54  L.  R.  A.  649.  Wis. 
State  V.  Hill,  30  Wis.  416, 

See  13  Standard  Peoc.  4'02. 

Contra,  Cal.  —  Rankin  v.  Central  Pac. 
R.  Co.,  73  Cal.  93,  15  Pac.  57.  Ind. 
Jenkins  V.  Parkhill,  25  Ind.  473,  an 
nction  on  an  undertaking.  Mo. 
Schweickhardt  v.  St.  Louis,  2  Mo.  App. 
571. 

Compare,  Ward  v.  Taylor,  1  Pa.  238. 

[a]  Distinction  Where  Plaintiff 
Complains. —  (1)  In  Eankin  v.  Centre! 
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reference  to  a  defendant  who  fails  to  put  in  any  answer  or  appearance,* 
or  who  raises  no  issue  as  to  his  liability,*  or  as  to  whom  a  disclaimer  or 
dismissal  is  entered." 

"Wlien  a  jury  finds  in  general  terms  "for  the  plaintiff,*"  it  need  not 
make  a  specific  finding  "against  the  defendant"  or  defendants.'' 

(II.)  Severance.  —  When  the  rights  of  co-plaintiffs  are  joint,  the  jury 


Pac.  R.  Co.,  73  Cal.  93,  15  Pac.  57,  it 
was  held  that  at  verdict  a^gainst  a 
particular  defendant  by  name  which 
is  silent  as  to  the  others  will  not  with- 
stand an  objection  of  the  plaintiff  on 
appeal.  "Of  course,  where  the  plain- 
tiff takes  a  judgment  against  some  of 
the  defendants,  his  action  amounts  to 
a  dismissal  of  the  case  against  the 
other  defendants  sued  as  joint  tort- 
feasors, and  the  judgment  debtors  can- 
not complain,  there  being  no  contribu- 
tion; but  in  this  case  it  is  the  plain- 
tiff who  complains  that  a  judgment  has 
been  entered  in  favor  of  one  of  the 
defendants  against  his  wishes  and 
without  a  finding  of  the  jury  to  sup- 
port it.  *  *  *  The  verdict  in  this  case 
is  not  simply  informal  or  defective. 
*  *  *  It  is  no  verdict  at  all  upon  the 
issue"  as  to  the  liability  of  the  remain- 
ing defendant.  (2)  On  the  other  hand, 
in  Handley  v.  Hawley,  90  Ala.  527,  8 
So.  101,  the  plaintiff  raised  the  ob- 
jection, and  it  was  held  that  the  silence 
of  the  verdict  as  to  some  of  the  de- 
fendants was  equivalent  to  a  finding  in 
their  favor. 

[b]  Cure  of  Irregularity. — ^An  ir- 
regularity in  failing  to  pass  on  all  of 
several  defendants  may  be  cured  by 
the  entry  of  a  nolle  prosequi  as  to 
those  not  passed  on.  Ward  v.  Taylor, 
1  Pa.  238.  See  also  Rankin  v.  Central 
Pac.  R.  Co.,  73  Cal.  93,  15  Pac.  57. 

4.  Cal  — Golden  Gate  Mill  &  M. 
Co.  V.  Joshua  Hendy  Mach.  Wks.,  82 
Cal.  184,  23  Pac.  45.  Colo.  — Quimby 
V.  Boyd,  8  Colo.  194,  6  Pac.  462.  Ga. 
Thomas  f.  Clarkson,  125  Ga.  72,  54  S. 
E.  77,  6  L.  E.  A.  (N.  S.)  658;  Sanders 
V.  Eteherson,  36  Ga.  404,  where  a  de- 
fendant was  not  served  and  others 
were  dead  and  their  representatives 
were  not  brought  in.  Wash.  —  Blue 
r.  McCabe,  5   Wash.   125,   31   Pac.   431. 

[a]  Verdict  Construed. — Where  only 
one  defendant  is  served,  appears  and 
defends,  a  verdict  for  the  plaintiff  is 
to  be  construed  as  a  verdict  against 
the  defendant  appearing  although  he 
is   not    specifically    named.     Thomas   f. 


Clarkson,  125  Ga.  72,  54  S.  E.  77,  6  L. 
R.  A.  (N.  S.)  658. 

[b]  Where  in  an  action  against  a 
principal  and  surety,  the  latter  only 
defends,  a  verdict  against  the  principal 
onlv  is  a  finding  in  favor  of  the  surety. 
Howard  v.  Johnson,  91  Ga.  319,  18  S. 
E.  132. 

[c]  A  verdict  against  the  defend- 
ants where  there  is  but  one  real  de- 
fendant, and  the  nominal  defendants 
never  appeared,  is  suflicient.  The  use 
of  the  plural  number  is  a  trifling  cler- 
ical error.  Shattuck  v.  North  British 
&  Mercantile  Ins.  Co.,  58  Fed.  609,  7 
C.  C:  A.  386. 

5.  H.  G.  Olds  Wagon  Wka.  v. 
Coombs,  124  Ind.  62,  24  N.  E.   589. 

6.  Baker  f.  Thompson,  89  Ga.  486, 
15  S.  E.  644;  Columbia  Phosphate  Co. 
r.  Farmers'  Alliance  Store,  47  S.  C. 
35«;,  25  S.  E.   116. 

7.  See    infra,    this    note. 

[a]  Where  (1)  There  Is  But  One 
Defendant.  —  Smith  f.  Johnson's 
Admr.,  8  Tex.  418,  424;  Galveston,  11. 
&  S.  A.  R.  Co.  V.  Holyfield  (Tex.  Civ. 
App.),  70  S.  W.  221;  Houston  &  T.  C. 
R.  Co.  V.  Berling,  14  Tex.  Civ.  App. 
544,  37  S.  W.  1083.  See  Smith  v. 
Mohn,  87  Cal.  489,  497,  25  Pac.  696, 
similar  rule  as  to  findings  of  the  court. 
(2)  The  party  against  whom  the  ver- 
dict is  rendered  is  unmistakable  in 
such  case.  Galveston,  H.  So  S.  A.  E. 
Co.  f.  Holyfield  (Tex.  Civ.  App.),  70 
S.  W.  221.  ' 

[b]  When  there  ar©  several  defend- 
ants, a  finding  "for  the  plaintiff"  is  a 
finding  against  all  the  defendants  who 
have  appeared  and  answered,  and  it  is 
not  necessary  that  the  verdict  state 
that  the  finding  is  "against  the  defend- 
ants." Cal.  —  McMahon  v.  Heteh- 
hctchv  &  Y.  Y.  R.  Co.,  2  Cal.  App.  400, 
84  Pac.  350.  Cojui.  —  Pelton  v.  Gold- 
berg, 81  Conn.  280,  70  Atl.  1020.  Ga. 
Flannery  v.  Harley,  117  Ga.  483,  43  S. 
E.  765;  Houston  v.  Ladies'  Union 
Branch  Assn.,  87  Ga.  203,  13  S.  E.  634. 
Kan.  —  Wilson  v.  Means,  25  Kan.  83. 
Mo.  — Jones  v.   St.   Louis   &   S.   F.   Ry. 
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cannot  fifid  Sgainst  some  and  in  favor  of  the  others,^  unless  pleas 
personal  to  some  of  them  are  interposed.^  Where  the  liability  of  per- 
sons joined  as  defendants  is  joint,  a  verdict  must  be  against  all  or 
none  ^'^  except  where  the  verdict  is  rendered  in  favor  of  a  defendant 
who  'has  interposed  a  plea  going  to  his  personal  discharge,"  or  when 
statute  provides  otherwise.^-  But  where  the  liability  is  several,  the 
jury  may  find  in  favor  of  one  or  more,  and  against  one  or  more."  Ac- 
cording to  the  weight  of  authority,  this  rule  is  inapplicable  to  a  joint 
action  against  a  master  and  servant  for  the  tortious  act  or  omission  of 
the  latter  alone.  In  such  case  a  verdict  against  the  master  and  in  favor 
of  the  servant  is  repugnant,'*  in  the  absence  of  proof  showing  th« 


Co.,  89  Mo.  App.  653.  Ohio.  —  Sutcliff 
V.  Gilbert,  8  Ohio  405.  Va.  —  Fishburue 
r.  Eugledove,  91  Va.  548,  1:2  y.  E.  354. 

8.  Buckhanan  v.  Gamble,  Ga.  Dec. 
156. 

9.  Settle  V.  Alison,  8  Ga.  201,  52 
Am.  Dec.  893. 

[a]  Statute  of  Limitations, — Settle 
■V.  Alison,  8  Ga.  201,  52  Am.  Dec.  393. 

10.  Merchant  v.  Manion,  97  111.  App. 
43. 

[a]  In  an  aption  of  debt,  separate 
verdicts  in  different  amounts  cannot 
be  rendered  against  the  defendants. 
Anderson  r.  Fruitvale  Transp.  Co.,  195 
Mich.  734,  162  N.  W.  273. 

[b]  When  in  an  action  on  a  bond, 
judgment  by  default  iss  rendered 
against  one  defendant,  and  a  jury  is 
sworn  to  assess  the  damages  as  well 
against  him,  as  to  try  the  issues  be- 
tween the  plaintiff  and  the  other  de- 
fendant, it  is  for  the  jury,  if  they  find 
for  the  plaintiff,  to  assess  entire  dam- 
ages against  both.  Day  r.  Brawley,  1 
Pa.  429. 

As  to  joint  and  several  pleas,  see  11 
Standard  Proc.  1032. 

Judgment,  gee  15  Standard  Pboc. 
82. 

11.  See   infra,   this  note. 

[a]  Such  as  Infancy.  —  Cuttsi  v. 
Gordon,  13  Me.  474,  29  Am.  Dec.  520. 
See  also  11  Standard  Proc.  1032,  note 
46. 

[b]  Or  Statute  of  Limitations. 
Ivey  V.   Gamble,   7  Port.    (Ala.)    545. 

[c]  Or  Bankruptcy.  —  Miner  t\ 
Downer,  20  Vt.  461. 

But  as  to  rule  at  common  law,  see 
11  Standard  Proc.  1032,  note  49. 

Rule  as  applied  to  judgments,  see  15 
Standard  Proc.  83. 

12.  See  the  statutes  ancl  Scheo  v. 
Shore,   6   Kan.   App.   136,  50   Pac.   903; 
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Horner  v.  Plumley,  97  Md.  271,  54  Atl. 
971. 

13.  U.  S.  — Hooks  V.  Vet,  192  Fed. 
314,  113  C.  C.  A.  526.  Ala. —  Southern 
Hdw.  &  Supply  Co.  v.  Block  Bros.,  163 
Ala.  81,  50  So".  1036.  Cal.  —  Sickles  f. 
Mt.  Whitney  Power  k  Elcc.  Co.,  177 
Cal.  278,  170  Pac.  599.  Ga.  — Southern 
Bell  T.  &  T.  Co.  V.  Davis,  12  Ga.  App. 
28,  76  S.  E.  786.  111.  — Cohen  v.  Chi- 
cago, 197  111.  App.  377.  Ky.  —  Louis- 
ville &  N.  R.  Co.  r.  Eoth,  130  Ky.  759, 
768,  114  S.  W.  264.  Me.  — Perry  f. 
Rancourt,  116  Me.  521,  102  Atl.  233. 
Mass.  —  Buddington  r.  Shearer,  22 
1-iek.  427.  N.  Y.  —  Kaufman  f.  Mor- 
ran,  10  Misc.  54,  30  N.  Y.  Supp.  950; 
Kaufman  v.  People's  Cold  Storage  & 
W.  Co.,  10  Misc.  53,  30  N.  Y.  Supp.  813 
S.  C  — Sexton  f.  Eock  Hill,  107  S.  C 
"05,  93  S.  E.  ISO;  Gardner  v.  South 
cm  Ev.  Co.,  65  S.  C.  341,  43  S.  E.  816 
Tex.  —  Tavlor  v.  Houston  &  T.  C.  E 
Co.  (Tex."  Civ.  App.),  80  S.  W.  260 
V/ash.  —  Doremus  v.  Eoot,  23  Wash 
710,  63  Pac.  572,  54  L.  E.  A.  649. 

See  5  Standard  Proc.  665. 

Instruction  as  to  power  of  jury,  see 
17  Standard  Proc.  601. 

Judgment,  see  15  Standard  Proc.  83. 

Severance  in  assessment  of  damages, 
see  13  Standard  Proc.  401. 

14.  U.  S.  — New  Orleans  &  N.  E.  E. 
Co.  V.  Jopes,  142  U.  S.  18,  12  Sup.  Ct. 
109,  35  L.  ed.  919.  CaL  — Bradley  v. 
Rosenthal,  154  Cal.  420,  97  Pac.  875,  129 
Am.  St.  Eep.  171,  Ga.  —  Southern  E. 
Co.  V.  Harbin,  135  Ga.  122,  68  S.  E. 
1103,  21  Ann.  Cas.  1011  (and  note, 
Tlolden  J.  dissenting),  30  L.  E.  A.  (N. 
S.)  404.  111.  —  Anderson  r.  West  Chi- 
cago St.  E.  E.  Co.,  200  111.  329,  65  N.  E. 
717.  Ind.  —  Childress  v.  Lake  Erie  & 
W.  E.  Co.,  182  Ind.  251,  105  N.  E.  467; 
Indiana  Nitro.  &  C.  Co.  v.  Lippineott 
Glass  Co.,  165   Ind.  361,  75  N.  E.  649. 
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master  is  liable  otherwise  than  through  the  servant.^'     But  there  is 
authority  upholding  such  a  verdict/^ 

(III.)  Designation  of  Parties.—  In  a  verdict,  a  party  may  be  referred 
to  as  the  "plaintiff"  or  "defendant,""  unless  there  is  a  severance  be- 
tween co-parties,  in  which  case  the  verdict  should  specifically  name  the. 
parties  for  and  against  whom  the  jury  find.^^  A  variance  in  the  name 
of  a  party  is  not  material  if  by  a  reference  to  the  record  it  is  clear  that 


la.  —  Hobbs  v.  Illinois  Cent.  R.  Co.,  171 
Iowa  624,  152  N.  W.  40,  L.  E.  A.  1917E, 
1023.  Mass.  —  See  Horgan  v.  Boston 
El.  E.  Co.,  208  Mass.  287,  94  N.  E.  386; 
Moore  v.  Fitchburg  E.  Corp.,  4  Gray 
465,  64  Am.  Dec.  83,  query.  Mo.  —  Mc- 
Ginnis  r.  Chicago  etc.  E.  Co.,  200  Mo. 
347,  98  S.  W.  590,  118  Am.  St.  Eep.  661, 
9  Anu.  Cas.  656,  9  L.  E.  A.  (N.  S.)  880. 
Neb.  —  Zitnik  v.  Union  Pac.  E.  Co.,  91 
Neb.  679,  136  X.  W.  995;  Chicago,  St. 
P.  M.  &  O.  E.  Co.  V.  McManigal,  73 
Neb.  580,  103  N.  W,  305,  107  N.  W. 
243.  N.  Y.  —  Montf ort  V.  Hughes,  3  E. 
D.  Smith  591.  S.  C.  —  Sparks  f.  Atlan- 
tic Coast  Line  E.  Co.,  104  S.  C.  266,  88 
S.  E.  739.  -Compare  Bedenbaugh  V. 
Southern  E.  Co.,  69  S.  C.  1,  48  S.  E.  53; 
Carson  i;.  Southern  Ey.,  68  S.  C.  55,  46 
S.  E.  525;  Gardner  v.  Southern  Ey.  Co., 
65  S.  C.  341,  43  S.  E.  816.  Wash. 
Morris  V.  Northwestern  Imp.  Co.,  53 
Wash.  451,  102  Pac.  402;  Stevick  f. 
Northern  Pac.  E.  Co.,  39  Wash.  501,  81 
Pac.  999;  Doremus  V.  Eoot,  23  Wash. 
710,  63  Pae.  572,  54  L.  E.  A.  649. 

[a]  Reason  of  Rule. —  The  master 
and  servant  are  in  no  sense  joint  tort- 
feasors, nor  does  their  liability  to  the 
plaintiff  rest  upon  the  same  or  like 
grounds.  The  act  of  an  employee,  even 
in  legal  intendment,  is  not  the  act  of 
his  employer,  unless  the  employer  either 
previously  directs  the  act  to  be  done  or 
subsequently  ratifies  it.  The  employee 
is  liable  because  he  committed  the  act, 
while  the  employer  is  liable  because  of 
the  doctrine  of  respondeat  superior. 
The  primary  liability  to  answer  for  the 
act  rests  upon  the  employee,  and  when 
the  employer  is  compelled  to  answer  in 
damages  therefor,  he  can  recover  over 
against  the  employee.  Doremus  v.  Eoot, 
23  Wash.  710,  63  Pae.  572,  54  L.  E.  A. 
649. 

[b]  But  a  failure  of  the  jury  to  find 
as  to  the  employee  is  waived  by  a  fail- 
ure to  request  that  the  jury  be  directed 
to  find  on  that  issue.  Benson  v.  South- 
em  Pae.  Co.,  177  Cal.  777,  171  Pac.  948; 


Van  Damme  v.   McGilvray   Stone   Co., 
22  Cal.  App.  191,  133  Pac.  995. 

Judgment  in  action  against  servant 
as  a  bar  to  an  action  against  the  mas* 
ter,  see  15  Standard  Proc.  612. 

15.  Ga.  —  Finlev  v.  Southern  E.  Co., 
5  Ga.  App.  722,  64  S.  E.  312.  Minn. 
See  Clay  f.  Chicago,  M.  &  St.  P.  Ey. 
Co.,  104  Minn  1,  115  N  W.  949.  Neb. 
Zitnik  V.  Union  Pac.  E.  Co.,  91  Neb. 
679,  136  N.  W.  995.  S.  C  — Sparks  v. 
Atlantic  Coast  Line  E.  Co.,  104  S.  C. 
2G6,  88  S.  E.  739.  Tenn.  — D.  B.  Love- 
man  Co.  V.  Bavless,  128  Tenn.  307,  160 
S.  W.  841,  Ann.  Cas.  1915C,  187. 

16.  J.  I.  Case  Threshing  Machine  Co. 
V.  Havnes,  178  Kv.  644,  199  S.  W.  786; 
Weil  V.  Hagan,  166  Ky.  750,  179  S.  W. 
835;  Chesapeake  &  O.  Ev.  Co.  v.  Daw- 
son's Admr.,  159  Ky.  296,  167  S.  W. 
125;  Illinois  C.  Ey.  Co.  v.  Murphy's 
Admr.,  123  Kv.  787,  97  S.  W.  729,  11 
L.  E.  A.  (N.  S.)  352.  See  19  Standard 
Proc.  56.5,  note  24  [a],  and  also  Gulf, 
C.  &  S.  F.  E.  Co.  f.  James,  73  Tex.  12, 
10  S.  W.  744,  15  Am.  St.  Eep.  743; 
Texas  &  P.  Ev.  Co.  v.  Huber  (Tex.  Civ. 
App.),  95  S.  W.  568,  holding  that 
though  the  verdict  has  the  appearance 
of  being  contradictory  this  is  not  of 
itself  enough  to  require  a  reversal.  If 
the  verdict  in  favor  of  the  servant 
bears  intrinsic  evidence  that  the 
wrongful  act  had  been  committed  by 
the  servant,  it  will  be  upheld. 

17.  Frankel  f.  Michigan  Mut.  L. 
Ins.  Co.,  158  Ind.  304,  62  N.  E.  703. 

[a]  Et  al.  —  In  referring  to  the  de- 
fendants, the  jury  may  give  the  name 
of  one  and  include  the  rest  in  a  general 
designation  "and  others."  Knox  v, 
Gregorious,  43  Kan.  26,  22  Pac.  981. 

18.  Cal.  —  Eankin  r.  Central  Pac. 
E.  Co.,  73  Cal.  93,  15  Pac.  57.  Ga. 
Settle  V.  Alison,  8  Ga.  201,  52  Am.  Dec. 
393.  Mo.  —  Crow  r.  Crow,  124  Mo.  App. 
120,  100  S.  W.  1123;  Pettingill  v.  Jones, 
30  Mo.  App.  280;  Peckham  t:  Lindell 
Glass  Co.,  7  Mo.  App.  563;  Schweick- 
hardt  v.  St.  Louis,  2  Mo.  App.  571,  583. 
Wis.  —  Eichards  r.  Sperry,  7  Wis.  219. 
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one  of  the  parties  to  the  action  is  meant." 

Error  as  to  Use  of  Singular  and  Plural  Number.  —  A  grammatical  mistake 
in  the  use  of  the  singular  or  plural  in  referring  to  the  parties  by  the 
words  "plaintiff"  or  "defendant"  does  not  vitiate  a  verdict,"  unless 


19.  Ind.  Ter.  —  Missouri,  K.  &  T. 
Ky.  Co.  f.  Turley,  1  Ind.  Ter.  275,  37 
S.  W.  52,  "Turtey"  for  "Turley."  Ky. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Darl- 
ington's Admr.,  129  Ky.  266,  111  S.  W. 
360.  Tex.  —  Colorado  Canal  Co.  r.  Sims, 
42  Tex.  Civ,  App.  442,  94  S.  W.  365 
("Sms"  for  "Sims");  Masterson  v. 
F.  W.  Heitmann  &  Co.,  38  Tex.  Civ. 
App.  476,  87  S.  W.  227. 

[a]  Vaxiance  in  Christian  Name. 
A  verdict  for  "Adam  Sture,  appell- 
ant," instead  of  "Andrew  Sture,  ap- 
pellant," is  sufficiently  certain  as  the 
verdict  is  for  the  appellant,  and  a  ref- 
erence to  the  record  shows  who  is 
meant.  Eed  Eiver  &  L.  O.  T.  W.  E. 
Co.  V.  Sture,  32  Minn.  95,  20  N.  W.  229. 

[b]  Designating  a  party  by  a  nick- 
name or  alias  does  not  invalidate  a  ver- 
dict, where  the  party  was  referred  to 
by  that  name,  during  the  trial.  Pitts- 
burg, C.  C.  and  St.  L.  E.  Co.  f.  Darl- 
ington's Admr.,  129  Ky.  266,  111  S.  W. 
360;  Austin  W.  L.  &  P.  Co.  v.  Makem- 
eon    (Tex.   Civ.   App.),   27   S.    W.    588. 

[c]  By  the  initials  of  its  name,  a 
corporation  party  may  be  referred  to. 
Kelsey  v.  Chicago  &  N.  W.  Ey.  Co.,  1 
S.  D.  80,  45  N.  W.  204;  San  Antonio 
&  A.  P.  E.  Co.  1?.  Miller  (Tex.  Civ. 
App.),  137  S.  W.  1194;  Missouri,  K.  & 
T.  Ey.  Co.  V.  Cardwell,  30  Tex.  Civ. 
App.  164,  70  S.  W.  103;  Galveston,  H. 
&  S.  A.  E.  Co.  f.  Hubbard  (Tex.  Civ. 
App.),  70  S.  W.  112. 

As  to  clerical  errors,  see  infra,  HI, 
D,  1,  i. 

20.  See  infra,  this  note. 

As  to  grammatical  errors,  see  infra, 
III,  D,  1,  i. 

[a]  In  an  action  by  one  plaintiff  a 
verdict  in  favor  of  "plaintiffs"  is  suf- 
ficient. Hubner  v.  Feige,  90  111.  208; 
McGill  V.  Eothgeb,  45  111.  App.  511. 
See  Shattuck  v.  North  British  &  Mer- 
cantile Ins.  Co.,  58  Fed.  609,  7  C.  C. 
A.  386. 

[b]  In  an  action  by  several  plain- 
tiffs, a  verdict  "for  the  plaintiff"  is  a 
sufficient  finding  for  all  of  several  plain- 
tiffs. 111. —  Daft  V.  Drew,  40  111.  App. 
266.  Miss.  —  Callahan  Const.  Co.  v. 
Eayburn,    110    Miss.    107,    69    So.    669. 
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Tex.  —  Shannon  v.  Jones,  76  Tex.  141, 
13  S.  W.  477;  Tom  v.  Sayers,  64  Tex. 
339. 

[c]  Where  the  caption  sets  out  the 
names  of  all  the  parties,  the  use  of  the 
word  "plaintiff"  in  the  body  of  the 
verdict  instead  of  "plaintiffs"  is  a 
mere  clerical  error.  Countv  Comrs.  v. 
Wise,  71  Md.  43,  57,  18  Atl.  31. 

[d]  In  a  suit  by  a  person  for  him- 
self and  as  next  friend  of  certain  mi 
nors,  a  verdict  "for  the  plaintiff"  dis 
poses  of  all  the  issues.  Texas  &  P.  Ey, 
Co.  r.  Watkins  (Tex.  Civ.  App.),  26  S 
W.  760. 

[e]  Verdict  for  "Defendant."  —  In 
an  action  against  several  persons 
joined  as  defendants,  a  verdict  for  or 
against  "the  defendant"  is  sufficient 
as  a  verdict  for  or  against  all.  Ala. 
Steed  V.  Barnhill,  71  Ala.  157;  Porter 
V.  Cotney,  3  Ala.  314;  Merchants'  Bank 
&  Trust  Co.  V.  Elliott  &  Son  (Ala.  App.), 
SO  So.  624.  CaL  — Willard  v.  Archer, 
63  Cal.  33.  Colo.  —  VVaddingham  v. 
Dickson,  17  Colo.  223,  29  Pac.  177.  Ga. 
Monk-Sloan  Supply  Co.  v.  Quitman  Oil 
Co.,  10  Ga.  App.  390,  73  S.  E.  522.  111. 
West  Chicago  St,  Ev.  Co.  v.  Home,  197 
111.  250,  64  N.  E.  331;  Bacon  v.  Schep- 
flin,  185  111.  122,  56  K  E.  1123.  But  see 
Lambert  f.  Borden,  10  111.  App.  648. 
Ind.  —  Kluse  v.  Sparks,  10  Ind.  App. 
444,  36  N.  E.  914,  37  N.  E.  1047.  Mo. 
Borkowski  f.  Janicke,  170  Mo.  App. 
610,  157  S.  W.  125.  S.  D.  — Jeanseh  v. 
Lewis,  1  S.  D.  609,  48  N.  W.  128,  action 
for  damages  to  property  by  negligence 
of  partners.  Tex.  —  White  v.  Barrow 
(Tex.  Civ.  App.),  182  S.  W.  1154. 

[f]  In  an  action  against  joint  tort- 
feasors, a  verdict  against  the  "defend- 
ant" is  a  verdict  against  all.  Ala. 
Merchants'  Bank  &  Trust  Co.  v.  Elli- 
ott &  Son  (Ala.  App.),  80  So.  624.  lU. 
West  Chicago  St.  E.  Co.  v.  Home,  197 
111.  250,  64  N.  E.  331.  See  Bacon  v. 
Schepflin,  185  111.  122,  56  N.  E.  1123. 
Ind. —  Davis  r.  Shuah,  136  Ind.  237,  36 
N.  E.  122.  Wis.  —  Contra,  Eichards  v. 
Sperry,  7  Wis.  219,  holding  the  verdict 
merely  finds  the  issue  against  one  and 
because  it  fails  to  designate  which  one, 
it  is  invalid. 
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under  the  circumstances  of  the  case  the  intention  of  the  jury  is  un- 
certain.^^ 

f .  Amount.  —  (I.)  Generally.  —  It  is  a  general  rule  both  at  common 
law  and  under  statute  that  when  a  verdict  is  found  for  the  plaintiff  in 
an  action  for  the  recovery  of  money,^^  or  for  the  defendant,  when  a 
counterclaim  for  the  recovery  of  money  is  established,  exceeding  the 


21.  Wilson  f.  Investment  Co.,  80 
Ore.  233,  156  Pac.  249. 

22.  U.  S.  —  Parks  v.  Turner,  12  How. 
39,  13  L.  ed.  883,  under  Louisiana  prac- 
tice. Ark.  — Taylor,  K.  &  Co.  v.  Hath- 
away, 29  Ark.  597.  Cal.  —  Code  Civ. 
Proe.  §626;  Hutchinson  v.  Inyo  Countv, 
61  Cal.  119.  Ga.  — Lake  v.  Hardee,  57 
Ga.  459.  Idaho.  —  Moore  v.  Evans,  24 
Idaho  153,  132  Pac.  971.  HI.  — Hirth 
f.  Lynch,  96  111.  409.  Ind.  —  Vanvalk- 
enberg  v.  Vanvalkenberg,  90  Ind.  433; 
Gaff  r.  Hutchinson,  38  Ind.  341.  Kan. 
Southern  Kansas  E.  Co.  v.  Showalter, 
57  Kan.  681,  47  Pac.  831.  Ky.  — Louis- 
ville &  N.  R.  Co.  r.  Hartwell,  99  Kv. 
436,  36  S.  W.  183,  38  S.  W.  1041;  Coop- 
er r.  Poston,  1  Duv.  92,  85  Am.  Dec. 
610.  La.  —  Ceilings  r.  Hamilton,  14  La. 
343;  Hosea's  Widow  &  Heirs  v.  Miles, 
13  La.  107.  Mass.  —  Minot  f.  Boston, 
201  Mass.  10,  86  N.  E.  783,  25  L.  R.  A. 
(X.  S.)  311;  Peterson  v.  Patrick,  126 
Mass.  395.  Minn. — 'Jones  v.  Kincr,  30 
Minn.  3G8,  15  X.  SV.  670.  Mo.  — Burg- 
hart  V.  Brown,  60  Mo.  24.  Nev. 
Knickerbocker  &  X.  Min.  Co.  f.  Hall, 
3  Xev.  194,  201.  Okla.  — Fitch  v.  Green, 
39  Okla.  18,  134  Pac.  34.  S.  C  — Bank 
of  South  Carolina  v.  Bowie,  3  Strobh. 
439.  Tsnn.  —  Xeville  v.  Xorthcutt,  7 
Coldw.  294.  Tex.  —  Mussina  v.  Gold- 
thwaite,  34  Tex.  125,  7  Am.  Rep.  281. 
Va.  —  Eppes'  Admrs.  v.  Smith,  4  Munf. 
(18  Va.)  466.  Can.  —  Bletcher  v.  Burn, 
24  U.  C.  Q.  B.  124. 

See  2  Tidd  Pr.  869. 

[a]  Eule  Stated.  —  There  should  be 
not  only  a  flnding-  for  the  plaintiff  but 
also  a  special  finding  as  to  the  amount, 
in  actions  sounding  in  damages,  in  ac- 
tions where  damages  may  be  recovered 
incidentally,  and  in  all  actions  of  what- 
ever character,  where  dates,  amounts, 
and  the  like,  are  not  usually  intended 
or  understood  to  be  stated  accurately 
and  need  not  be  proved  as  stated.  So 
also,  where  payments,  offsets,  and  other 
matter  is  pleaded  and  established, 
which  reduces  the  amount  of  recovery 
below  the  amount  claimed  in  the  peti- 
tion,    the     amount     of     the     reduction 


should,  in  some  way,  be  indicated  by  a 
special  finding.  Darden  v.  Mathews,  22 
Tex.  320,  325. 

[b]  vVTiere  the  amount  of  the  plain- 
tiff's recovery  is  in  issue,  the  verdict 
must  state  the  amount  awarded.  Coop- 
er V.  Poston,  1  Duv.  (Ky.)  92,  85  Am. 
Dec.  610;  Jones  f.  King,' 30  Minn.  368, 
15  N.  W.  670. 

[c]  In  actions  sounding  in  damages, 
the  jury  must  assess  the  amount  of 
damages  and  insert  the  amount  in  their 
verdict.  Ga.  —  Mavor  f.  Calhoun,  103 
Ga.  675,  30  S.  E.  434.  111.  — See  Metz- 
ger  V.  Huntington,  51  111.  App.  377. 
Ky.  —  Louisville  &  X'.  R.  Co.  v.  Hart- 
well,  99  Kv.  438,  36  S.  W.  183,  38  S, 
W.  1041;  Chesapeake,  O.  &  S.  W.  R. 
Co. 's  Receivers  v.  Maddox,  19  Kv.  L. 
Rep.  966,  42  S.  W.  1124.  Minn. —  Jones 
V.  King,  30  Minn.  368,  15  X.  W.  670. 
Tex.  — Darden  v.  Mathews,  22  Tex.  320. 
See  13  Staxdaed  Pkoc.  400. 

[d]  In  an  action  cf  dsbt,  a  verdict 
finding  no  specific  sura  is  bad.  Wil- 
liams v.  Preston,  3  J.  J.  Marsh.  (Ky.) 
600,  606,  20  Am.  Dec.  179;  Sehmertz  v. 
Shreeve,  62  Pa.  457,  1  Am.  Rep.  439; 
Miller  v.  Hower,  2  Rawle  53.  See  gen- 
erally 6  Standard  Proc.  492. 

In  action  on  an  account,  see  1  Stand- 
ard Proc.  232. 

In  actions  on  bonds,  see  4  Standard 
Proc.  532. 

In  replevin,  see  22  Standard  Proc. 
941. 

[e]  A  substantial  compliance  with 
this  statute  is  all  that  is  required.  St. 
Louis,  E.  R.  &  W.  R.  Co.  r.  Oliver,  17 
Okla.  589,  87  Pac.  423. 

[f  ]  Effect  of  Omission  and  Remedy. 
(1)  A  failure  of  a  verdict  to  find  the 
amount  of  recovery  when  required,  ren- 
ders a  .iudgmont  thereon  voidable,  but 
not  void.  Hutchinson  r.  Invo  County, 
61  Cal.  119;  Louisville  &  X.  R.  Co.  f. 
TTartwell.  99  Ky.  436,  36  S.  W.  183,  38 
S.  W.  1041.  (2)  Therefore  certiorari  is 
not  a  proper  remedy.  Hutchinson  v. 
Inyo  County,  61  Cal. '^119  A  failure  to 
state    the    amount    of    recovery    is    a 
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amount  of  the  plaintiff's  claim  as  established,"  the  jury  must  assess 
the  amount  and  insert  it  in  the  verdict.  While  some  authorities  hold 
to  the  eontrar3^2*  the  general  rule,  even  under  statute,  is  that  in  actions 
■for  a  liquidated  sum  in  which  the  amount  due  is  not  in  issue,  a  general 
finding  for  the  plaintiff  without  assessing  the  amount  of  recovery  is 
valid." 

A  verdict  must  be  certain  as  to  the  amount  of  recovery."     But  Id 
accordance  with  the  maxim,  "that  is  certain  which  can  be  made  cer- 


ground  for  new  trial.  See  20  Standaed 
Proc.  457,  note  64. 

[gj  Who  May  Complain.  —  Only  the 
person  in  whose  favor  damages  should 
be  awarded  can  complain  of  a  failure 
of  a  jury  to  assess  damages.  Garrett  f. 
State  ex  rel.  Huntsinger,  149  Ind.  264, 
49  N.  E.  33. 

Effect  of  omission  of  word  "dol- 
lars," see  infra,  III,  D,  1,  f. 

23.  Cal.  Code  Civ.  Proc.  §626;  Elec- 
tric Imp.  Co.  r.  San  Jose  &  S.  C.  E.  Co., 
96  Cal.  xvii,  31  Pac.  455. 

24.  La.  —  Hosca  f.  Miles,  13  La.  107. 
Mo.  —  Burghart  v.  Brown,  60  Mo.  24 
(action  on  a  promissory  note);  Gates  v. 
Nickel],  42  Mo.  169,  under  statute  re- 
quiring amount  to  be  stated.  Ohio. 
Ames  V.  Sloat,  Wright  577,  action  on 
special  contract  for  goods  sold,  and  in 
assumpsit  for  work. 

[a]  In  an  action  on  a  promissory 
note  in  which  the  answer  simply  de- 
nied the  execution,  a  verdict  for  the 
plaintiff  which  fails  to  assess  the 
amount  due  is  invalid.  Burghart  t". 
Brown,  60  Mo.  24;  Cates  V.  Nickell, 
42  Mo.  169. 

25.  U.  S.  —  Parks  v.  Turner,  12 
How.  39,  45,  13  L.  ed.  883.  Cal.  — Red- 
mond V.  Weissman,  77  Cal.  423,  20  Pac. 
544,  assumpsit.  Colo.  —  Buzanes  t". 
Frost,  19  Colo.  App.  388,  75  Pac.  594, 
action  on  a  promissory  note.  Ga. 
Southern  Fittings  &  Foundry  Co.  f. 
Warfield,  18  Ga."^App.  283,  89  S.  F.  376. 
la.  —  Higlej'  &  Co.  v.  Newell,  28  Iowa 
516.  Ky.  — Dine  t'.  Donnelly,  134  Kv. 
776,  121  S.  W.  685;  Cooper  v.  Poston,  1 
Duv.  92,  85  Am.  Dec.  610.  Minn. 
Jones  V.  King,  30  Minn.  368,  15  N.  W. 
670,  limitinq  Fryberger  V.  Carnev,  26 
Minn.  84,  1  N.  W.  807.  Mont.  —  Jo- 
sephi  V.  Madi  Clothing  Co.,  13  Mont. 
195,  33  Pac.  1,  action  on  an  account. 
Tex.  —  See  Darden  v.  Mathews,  22  Tex. 
320,  query. 

[a]  Where  no  assessment  of  dam- 
ages is  necessary  to  determine  the 
amount  of  plaintiff's  recovery,  because 
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the  amount,  if  he  recover  at  all,  is  not 
in  issue  but  depends  wholly  upon  the 
construction  of  the  pleadings  and  in- 
volves a  pure  question  of  law  over 
which  the  Jury  have  no  control,  a  ver- 
dict for  the  plaintiff  without  assessing 
liis  damages  is  valid.  Jones  f.  King, 
30  Minn.  368,  15  N.  W.  670. 

[b]  Though  the  statute  may  re- 
quire the  verdict  to  state  the  amount 
of  recovery,  the  verdict  ia  Talid.  (See 
cases  cited  supra,  this  note).  The  stat- 
ute only  relates  to  cases  in  which  is- 
sues are  made  as  to  value  and  damages. 
Cooper  f.  Poston,  1  Duv.  (Ky.)  92,  85 
Am.  Dec.  610.  Contra,  Cates  f.  Nickell, 
42  Mo.  169. 

[cj  Where  after  rendering  judg- 
ment by  default,  the  defendant  is  al- 
lowed to  plead,  a  verdict  for  the  plain- 
tiff which  does  not  assess  damage*  is 
valid,  if  the  question  of  damages  is  not 
submitted  to  them.  Hall  v.  First  Nat. 
Bank,  133  111.  234,  24  N.  E.  546. 

[d]  On  the  trial  of  an  issue  in 
abatement  of  an  action  for  a  debt  of 
record,  a  verdict  for  the  plaintiff  need 
not  assess  the  amount  of  recovery. 
Metzger  f.  Huntington,  51  111.  App.  377. 

[ej  At  Most,  the  Omission  la  a 
Harmless  Irregularity.  —  Jones  v.  King, 
30  Minn.  368,  15  N.  W.   670. 

[f]  But  it  is  safer  and  better  prac- 
tice for  a  verdict,  even  in  suits  on  notes 
and  other  special  contracts,  to  embrace 
a  general  finding  and  an  assessment  of 
the  exact  amount.  Darden  i\  Mathews, 
22  Tex.  320. 

26.  Cal.  —  Watson  r.  Damon,  54  CaL 
278.  Ga.  — Phillips  f.  Paul,  148  Ga. 
104,  95  S.  E.  969;  Sellers  v.  Mann,  118 
Ga.  643,  39  S.  E.  11;  Jackson  t'.  Jack- 
son, 40  Ga.  150.  Mich.  —  Long  v.  Man- 
dell,  136  Mich.  12,  98  N.  W.  744.  Minn. 
Fryberger  r.  Carney,  26  Minn.  84,  1 
N.  W.  807.  Mo.  — Havs  v.  Hogan,  180 
Mo.  App.  237,  165  S.  W.  1125.  N.  O. 
Crews  V.  Crews,  64  N.  C.  536.  Tex. 
Houston  Packing  Co.  v.  Griffith  (Tex. 
Civ.  App.),  164  S.  W.  431. 
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tain,  "2^  a  verdict  is  .sufficient  in  this  respect  which  contains  the  data 
or  refers  to  the  pleadings  for  the  data  from  which  the  amount  of  re- 
covery can  be  ascertained  by  mathematical  computation.^^ 

The  amount  of  a  verdict  may  be* expressed  in  figures.-''  In  case  of  a 
variance  between  the  amount  as  expressed  in  figures,  and  in  words,  the 
latter  conrols,-*^  unless  the  ambiguity  can  be  explained  by  a  reference 
to  the  pleadings.'^ 

(n.)  Amount  for  Which  Eendered.  —  A  verdict  should,  as  to  the  amount 
of  the  recovery,  be  responsive  to  both  the  pleadings^-  and  the  evi- 


[a]  A  finding  of  "nominal  dam- 
ages," without  naming  any  precise 
amount,  is  invalid.  Sellers  v.  Mann, 
113  Ga.  643,  39  S.  E.  11. 

[b]  A  finding  of  the  value  of  the 
property  converted  without  a  finding 
as  to  the  time  at  which  such  value  is 
fixed  leaves  it  uncertain  whether  the 
value  found  js  the  correct  measure  of 
damage.  Knickerbocker  &  N.  Min.  Co. 
V.  Hall,  3  Xev.  194,  201. 

27.  See  supra,  III,  D,  1,  d. 

28.  Colo.— Knight  V.  Fisher,  15 
Colo.  176,  25  Pac.  78.  Ga.— Giles  v. 
Spinks,  64  Ga.  205;  Heinkin  v.  Barbrey, 
40  Ga.  249.  Ind.— Gaff  v.  Hutchinson, 
38  Ind.  341;  Wines  v.  State  Bank,  22 
Ind.  App.  114,  53  N.  E.  389.  Ky. 
Birckle  v.  Baum,  10  Ky.  L.  Rep.  545. 
Minn. —  Fryberger  v.  Carney,  26  Minn. 
84,  1  X.  W.  807,  explained  in  Jones  v. 
King,  30  Minn.  368,  15  N.  W.  670.  S.  C. 
McClure  r.  Home  Ins.  Co.,  98  S.  E. 
287.  Tenn.— Louisville  &  N.  E.  Co.  v. 
Fort,  112  Tenn.  432,  80  S.  W.  429.  Tex. 
Darden  r.  Mathews,  22  Tex.  320.  Wis. 
Wausau  Boom  Co.  v.  Plumer,  49  Wis. 
118,  5   N.  W.  53. 

Contra,  Neville  v.  Northcutt,  7  Coldw. 
(Tenn.)  294,  holding  a  verdict  for  the 
plaintiff  "for  the  amount  of  the  ac- 
count"  to  be  insufficient. 

[a]  Illustrations. —  (1)  where  in  an 
action  on  a  constable's  bond  the  ver- 
dict finds  the  plaintiff  to  be  damaged 
in  two  principal  sums  on  two  notes  re- 
duced to  judgment,  the  a*mount  of  the 
verdict  is  ascertainable  by  addition. 
Giles  V.  Spinks,  64  Ga.  205.  (2)  In  an 
action  for  the  value  of  services  ren- 
dered, the  amount  of  a  verdict  which 
finds  the  period  of  employment  and  the 
wages  per  month,  is  a  mere  matter  of 
calculation.  Knight  v.  Fisher,  15  Colo. 
176,  25  Pae.  78.  (Z)  In  an  action  on  a 
note,  a  verdict  which  finds  damages  in 
a  certain  sum  "less  credits  on  back  of 
note,"    is    suflScient,    the    note    having 


been  set  out  in  the  complaint.  Wines  v. 
State  Bank,  22  Ind.  App.  114,  53  N.  E. 
389. 

As  to  interest,  see  infra,  III,  D,  1, 
f,  (VI). 

[b]  Misplacing  Decimal  Point.  —  A 
verdict  for  "9.80  88,"  when  construed 
with  the  aflSdavit  claiming  $980.88,  ia 
clearly  a  verdict  for  the  latter  sum. 
Heiukin  v.  Barbrey,  40  Ga.  249. 

[cj  But  the  evidence  cannot  (1)  be 
referred  to.  Fromme  v.  Jones,  13  Iowa 
474;  Mays  f.  Lewis,  4  Tex.  38.  (2) 
Therefore  a  reference  to  a  note  "ad- 
duced in  the  case"  for  the  amount 
fails  to  furnish  sufiicient  data  by  which 
to  make  the  amount  certain.  Mays  v. 
Lewis,  4  Tex.  38. 

29.  Stout  V.  Hopping,  6  N.  J.  L.  125; 
Mayson  v.  Sheppard,  12  Rich.  L.  (S. 
C.)  254.  See  Devore  f.  Geiger,  41  S.  C. 
US,  19  S.  E.  288. 

[a]  And  the  dollar  mark  may  ba 
used  to  denote  dollars.  Mayson  r.  Shep- 
pard, 12   Rich.  L.   (S.  C.)    254. 

Effect  of  omission  of  word  dollars, 
see  infra,  III,  I>,  1,  i. 

30.  Shaefer  v.  Missouri  Pac.  R.  Co., 
98  Mo.  App.  445,  72  S.  W.  154.  But  see 
Chicago  &  E.  I.  R.  Co.  v.  Finnan,  84  111. 
App.  3S3,  392  (the  written  amount  was 
the  less,  and  it  was  held  the  rule  is  that 
the  verdict  will  be  presumed  to  be  for 
the  smaller  amount);  Newton  v.  St. 
Louis  &  S.  F.  R.  Co.,  168  Mo.  App.  119, 
153  S.  W.  495,  holding  verdict  to  be 
ambiguous. 

31.  West  f.  Bank  of  Americus,  63 
Ga.  230. 

32.  Ga.  — Citizens'  Nat.  Bank  v. 
Fender,  21  Ga.  App.  229,  94  S.  E.  90. 
Mo.  —  Balch  r.  Myers,  65  Mo.  App.  422. 
Mont.  —  Murray  v.  Haldorn,  54  Mont. 
125,  168  Pae.  38.  Neb. —  Meyer  v. 
Shamp,  51  Neb.  424,  71  N.  W.  57.  Tex. 
Smith  r.  Hoffman  (Tex.  Civ.  App.),  201 
S.   W.  204. 

[aj     Effect    of    Deposit    In    Court. 
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dence^^  and  must  be  expressed  in  le^al  units  of  money  or  currency.^'* 
It  is  a  general  rule,  irrespective  of  the  form  of  action,  that  a  jury 
cannot  award  damrges  beyond  the  sum  laid  in  the  declaration  or  com- 
plaint,^^ except  by  way  of  interest,"  or  where  the  issue  in  this  respect 
has  been  changed  by  the  action  of  the  parties  during  the  trial."  On 
the  other  hand,  where  no  issue  is  raised  as  to  the  amount  due,  and  the 
plaintiff  is  entitled  to  the  whole  amount  of  the  claim  or  nothing,  a 
verdict  should  not  be  for  a  less  amount.'* 


When  the  sum  tendered  and  deposited 
in  court  is  withdrawn  by  the  plaintiff, 
the  jury,  on  finding  the  sum  tendered 
to  be  insufficient,  should  return  a  ver- 
dict for  the  whole  sum  due  without 
regard  to  the  deposit.  Dresser  r.  With- 
erle,  9  Greenl.  (Me.)  111. 

Average  and  coiflpromis©  verdicts, 
see  17  Standard  Proc.  584,  589. 

[b]  A  statute  requiring  verdicts  to 
Tae  expressed  "in  dollars  or  units,  dimes 
or  tenths"  relates  to  the  deuoniination 
of  coins,  substituting  the  decimal  for 
the  English  system,  and  does  not  re- 
quire the  amount  to  be  expressed  in 
letters.  Mavson  t-.  Sheppard,  12  Kich. 
L.    (S.  C.)   254. 

New  trial,  where  verdict  is  for  an  ex- 
cessive or  inadequate  amount,  aee  20 
Standard  Proc.  537. 

33.  Brocker  v.  Hunt  (Colo.),  176 
Pac.  766;  Jeanes  v.  Blount  (Tex.  Civ. 
App.),  206  S.  W.  209;  Houston  E.  &  W. 
T.  K.  Co.  V.  Eeasonover,  36  Tex.  Civ. 
App.  274,  81  S.  W.  329;  Hexter  v.  Cory 
(Tex.),  18  S.  W.  574. 

34.  See  infra,  this  note,  and  Mayson 
V.  Sheppard,  12  Rich.  L.  (S.  C.)  254. 

[aj  A  verdict  for  one  mill  damages 
is  a  nullity  and  cannot  be  the  basis  of 
any  judgment.  Brown  v.  Smith,  3 
Caines  (N.  Y.)   81. 

35.  Ga.  —  Eockdale  Paper  Mills  v. 
Stevens,  65,  Ga.  380.  Mo,  —  State  ex 
rel.  Welch  'v.  Morrison,  244  Mo.  193, 
148  S.  W.  907.  N.  Y.  — Branower  v.  In- 
dependent Match  Co.,  83  App.  Div.  370, 
82  N.  Y.  Supp.  224.  W.  Va.  —  Hallauer 
V.  Philadelphia  Fire  Assn.,  98  S.  E.  441. 

See  15  Standard  Proc.  48. 

In  actions  of  debt,  see  6  Standard 
Proc.  492. 

Remedy.  —  If  the  jury  return  a  ver- 
dict in  an  improper  amount,  the  court 
should  direct  the  jury  to  reconsider  its 
verdict.  See  infra,  VII,  A,  1,  b.  Other 
remedies  are  by  motion  for  new  trial. 
See  20  Standard  Proc.  534.  Motion  in 
arrest    of    judgment,    see    2    Standard 
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Proc.  1028.  Motion  for  judgment  non 
obstante  veredicto,  see  14  Standard 
Proc.  964.  Remission  of  excess,  see  22 
Standard  Proc.  732. 

Amount  of  Vterdict  as  showing  pre- 
judicial misconduct  of  jury,  see  17 
Standard  Proc.  528,  note  12. 

36.  Ala.  —  Southern  Ry.  Co.  v. 
Webb,  148  Ala.  061,  41  So.  420.  Pa. 
Fricdly  v.  Schcetz,  9  Serg.  &  E.  156. 
W.  Va.  —  Hallauer  v.  Philadelphia  Fire 
Assn.,  98  S.  E.  441. 

37.  See  infra,  this  note. 

fa]  Though  no  formal  amendment 
is  made,  if  a  case  is  tried  on  the  theory 
that  the  plaintiff  may  recover  any 
amount  of  damages  proved,  a  verdict 
exceeding  the  amount  alleged  in  the 
complaint  is  not  excessive.  Parmenter 
V.  McDougall,  172  Cal.  306,  156  Pac. 
460. 

38.  Colo.  —  Coffman  v.  Brown,  7 
Colo.  147,  2  Pac.  905.  Mo.  —  Mar- 
Martin  V.  Barnett  (Mo.  App.),  208  S. 
W.  278;  Witty  v.  Saling,  171  Mo.  App. 
574,  154  S.  W.  421.  Mont.  —  Murray  v. 
Haldorn,  54  Mont.  125,  168  Pac.  38. 
N.  Y.  —  Metz  V.  Campbell  Printing 
Press  &  Mfg.  Co.,  11  Misc.  284,  32  N. 
Y.  Supp.  155.  Tex.  —  Wentworth  v. 
King  (Tex.  Civ.  App.),  49  S.  W.  696. 
Wash.  —  Frost  v.  Ainslee  Lumb.  Co.,  3 
Wash.  241,  28  Pac.  354,  915. 

[a J  A  verdict  For  a  I>ess  Amount 
Is  Either  the  Result  of  Mistake  or  Com- 
promise.—  Frost  V.  Ainslee  Lumb  Co., 
3  Wash.  241,  28  Pac.  354,  915.  As  to 
compromise  verdicts,  see  17  Standard 
Proc.  589. 

[b]  But  where  the  defendant  ad- 
mits a  liability  for  "something  like 
$39.20,"  a  verdict  for  $25  is  not  con- 
rary  to  the  pleadings.  Citizens'  Nat. 
Bank  v.  Fender,  21  Ga.  App.  229,  94 
S.  E.  90. 

[e  j  Remedy.  —  The  court  in  such 
case  may,  on  motion  of  the  plaintiff, 
render  judgment  for  the  proper  amount 
regardless   of  the  finding  of  the  jury. 
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Where  double  or  treble  damages  are  allowed,  the  general  rule  is  that  the 
jury  should  assess  only  single  damages  and  leave  to  the  court  doubling 
or  trebling  of  the  amount.^® 

The  effect  of  the  prayer  for  relief  on  the  amount  of  recovery  is  elsewhere 
discussed.^** 

(III.)  How  Amount  Is  Payable.  -  Where  the  obligation  requires  pay- 
ment in  gold  coin  and  the  plaintiff  prays  for  such  a  judgment  verdict 
should  conform  thereto.*^ 

(IV.)  Severing  Items  of  Eecovery.  —  It  is  not  ordinarily  necessary  for  a 
jury  to  separately  assess  the  different  elements  of  recovery,*^  unless 
required  by  statute,*^  or  by  the  court  **  to  do  so. 


Pierce  v.  Schaden,  62  Cal.  283  (action 
on  a  note) ;  Harris  v.  McLaughlin,  39 
Colo.  459,  90  Pac.  93. 

fd]  But  a  defendant  cannot  com- 
plain that  the  plaintiff  recovered  less 
than  is  due  him.  Fischer  v.  Holmes,  123 
Ind.  525,  24  N.  E.  377. 

39.  See  13  Standard  Proc.  402,  and 
the  title,  "Trespass." 

40.  See  15  Standard  Proc.  53. 

41.  Irvin   v.  Garner,  50  Tex.  48,  56. 

[a]  But  where  there  is  no  issue  as 
to  the  character  of  coin  in  which  the 
amount  recovered  is  payable,  a  find- 
ing thereon  is  surplusage.  Marquard 
r.  Wheeler,  52  Cal.  445;  Patochi  v. 
Central  Pac.  E.  Co.,  52  Cal.  90;  Wat- 
son V.  San  Francisco  &  H.  B.  R.  Co., 
50  Cal.  523.  See  Chambers  v.  Walker, 
42  Ala.  445. 

[b]  In  an  action  for  damages  for 
personal  injuries,  a  verdict  payable  in 
gold  coin  is  unwarranted,  and  this 
clause  will  be  rejected  as  surplusage. 
Patochi  V.  Central  Pac.  E.  Co.,'52  Cal. 
90. 

Rule  as  applied  to  judgments,  gee  15 
Standard  Proc.  73. 

42.  111.  — Parker  f.  Fisher,  39  HI. 
1 64.  Ind.  —  Valparaiso  Lighting  Co.  v. 
Tyler,  177  Ind.  278,  96  N.  E.  768;  Ohio 
&  M.  E.  Co.  V.  Judv,  120  Ind.  397,  22 
N.  E.  252;  Cleveland,  C.  C.  &  St.  L.  E. 
Co.  i:  Stevens,  49  Ind.  App.  647,  96  N. 
E.  493.  la.  —  Witt  v.  Latimer,  139 
Iowa  273,  117  N.  W.  680.  Tex.  — See 
Texas  &  P.  E.  Co.  v.  Padgett  (Tex.  Civ. 
App.),  36  S.  W.  300;  Bonner  v.  Green, 
6  Tex.  Civ.  App.  96,  24  S.  W.  835.  Wis. 
Johnson  v.  St.  Paul  &  W.  Coal  Co.,  131 
Wis.  627,  111  N.  W.  722. 

[a]  When  compensatory  and  exem- 
plary damages  are  not  submitted  sep- 
arately, but  in  one  general  charge,  the 
jury  need  not  make  separate  findings 
as  to  each.  Heiligmann  v.  Rose,  81  Tex. 


222,  16  S.  W.  931,  13  L.  R.  A.  272,  26 
Am.  St.  Rep.  804,  Compare  13  Stand- 
ard Proc.  402.  See  Louisville  &  N.  R. 
Co.  V.  Scott,  141  Ky.  538,  133  S.  W.  800, 
Ann.  Cas.  1912C,  547,  34  L.  R.  A.  (N. 
S.)   206. 

[b]  But  it  is  proper  (1)  for  the  jury 
to  make  a  separate  assessment  of  each 
element  of  recovery.  Masterson  v. 
Midland  Casualty  Co.  (Mo.  App.),  200 
S.  W.  678.  See  Wines  v.  State  Bank, 
22  Ind.  App.  114,  53  N.  E.  389.  (2)  In 
that  event,  if  the  assessment  as  to  any 
item  is  excessive,  the  verdict  may  be 
set  aside  pro  tanto  (Smith  v.  Chicago 
&  N.  W.  R.  Co.,  107  Wis.  35,  82  N.  W. 
193),  or  (3)  the  excess  remitted.  Avery 
&  Co.  V.  Middlebrooks,  20  Ga.  App.  724, 
93  S.  E.  227;  Mine  Hill  &  S.  H.  R.  Co. 
V.  Lippincott,  86  Pa.  468.  See  Rockdale 
Paper  Mills  v.  Stevens,  65  Ga.  380. 

[c]  But  in  an  action  on  contract, 
the  verdict  should  separately  assess  the 
principal,  the  penalty  and  attorney's 
fees,  though  we  are  not  prepared  to  say 
a  violation  of  this  rule  is  reversible 
error.  Masterson  v.  Midland  Casualty 
Co.  (Mo.  App.),  200  S.  W.  678. 

In  debt  on  a  penal  bond,  the  verdict 
should  find  the  amount  of  the  debt  and 
damages  separatelv.  See  6  Standard 
Proc.  493;  4  STANr)ARD  Proc.  532. 

In  replevin,  separate  finding  of  value 
of  each  article,  see  22  Standard  Proc 
940. 

In  eminent  domain,  see  8  Standard 
Proc  320. 

43.  See  the  statutes  and  the  follow- 
ing; Crescent  Stave  Co.  v.  Brown,  181 
Ky.  787,  205  S..W.  937;  Hewitt  v.  Mor- 
ley,  111  Mich.  187,  192,  69  N.  W.  245, 
under  statute  as  to  libel. 

44.  See  13  Standard  Proc  402. 

[a]  Where  successive  suits  have 
been  or  may  be  brought,  it  is  proper 
to  inatruct  the  jury  that  in  case  they 
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(V.)  Apportioning  Damages  Between  Co-Parties.  —  In  an  action  against 
joint  tortfeasors,  the  jury  must  ordinarily  assess  the  damages  against 
all  the  defendants  found  guilty  in  a  lump  sum.''^  If  the  jury  illegally 
apportion  the  damages  between  the  defendants,  and  they  are  not 
directed  to  and  do  not  correct  their  verdict,  the  verdict  must  be  set 
aside  and  a  new  trial  awarded,**'  unless  the  irregularity  is  cured  in 
some  way,  as  by  the  plaintiff  taking  judgment  against  one  of  the  de- 
fendants in  the  amount  assessed  against  him,  and  entering  a  nolle  pros- 
equi as  to  the  others,*^  or,  according  to  other  authorities,  by  taking 
judgment  against  all  the  defendants  found  guilty  jointly,  for  the 
largest  amount  assessed  against  any  of  them."  Where  the  jury  find 
the-  amount  of  damages  to  which  the  plaintiff  is  entitled,  and  then  ap- 
portion the  amount  assessed  among  the  defendants  found  guilty,  some 


find  for  the  plaintiff,  the  verdict  should 
be  itemized  so  as  to  show  the  damage 
thai  is  permanent  and  that  is  tempor- 
ary, but  it  is  not  error  to  refuse  to  do 
80.  Texas  &  P.  R.  Co.  v.  Padgett  (Tei. 
Civ.  App.),  .36  S.  W.  300. 

4,5.  See  13  Standard  Proc.  401.  But 
see  the  following  eases:  Ky.  —  Cincin- 
nati, N.  O.  &  T.  P.  Rv.  Co.  r.  McElroy, 
146  Ky.  668,  142  S.  W.  1009;  Louisville 
&  N.  R.  Co.  r.  Roth,  130  Ky.  759,  114 
S.  W.  264;  Central  Pass.  R.  Co.  v.  Kuhn, 
86  Ky.  578,  6  S.  W.  441,  9  Am.  St.  Rep. 
309,  under  statute.  Mich,  —  Kearney 
V.  Clutton,  101  Mich.  106,  59  N.  W.  419, 
45  Am.  St.  Rep.  394.  S.  C.  —  Rhame 
V.  Sumter,  101  S.  E.  832;  White  v.  Mc- 
Neily,  1  Bay  11;  See  Boon  v.  Horn,  3 
Stroiih.  159. 

[aj  Punitive  Damages.  —  While  all 
defendants  joined  are  liable  for  com- 
pensatory damages,  there  is  no  justice 
in  allowing  the  recovery  of  punitive 
damages  in  an  action  against  several 
defendants  based  upon  evidence  of  the 
wealth  and  ability  of  one  of  them  to 
pay  such  damages.  As  the  verdict  must 
be  for  one  sum  against  all  the  defend- 
ants found ,  guilty,  the  plaintiff  must 
be  deemed  to  have  waived  his  right  to 
recover  punitive  damages  on  such  tes- 
timony, though  he  may  perhaps  under 
certain  circumstances  recover  such  dam- 
ages. Washington  Gas  Light  Co.  v. 
Lansden,  172  U.  S.  534,  19  Sup.  Ct.  296, 
43  L.  ed.  543. 

[b]  But  if  more  than  one  tort  be 
charged  in  the  same  suit  against  sev- 
eral defendants,  and  the  defendants 
plead  severally,  the  jury  may  assess  the 
damages  for  each  tort  jointly  against 
those  who  committed  it.  Westfield  Gas 
&  Milling  Co.  v.  Abernathy,  8  Ind.  App, 
73,  35  N.  E.  399. 
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46.  Washington  Gas  L.  Co.  f.  Lans- 
den, 172  U.  S.  534,  19  Sup.  Ct.  296,  43 
L.  ed.  543;  Chils  f.  Gronlund,  41  Fed. 
505;  Whitaker  f.  Tatem,  48  Conn.  520. 

47.  U.  S.  —  Conner  f.  Cockerill,  4 
Cranch  C.  C.  3,  6  Fed.  Cas.  No.  3,112. 
Ala.  —  Lavman  v.  Hendrii,  1  Ala.  212. 
111.  — Yeazel  v.  Alexander,  58  111.  254; 
St.  Louis,  A.  &  T.  H.  R.  Co.  v.  South, 
43  111.  176,  92  Am.  Dec.  103.  Ind. 
Westfield  Gas  *  Milling  Co.  v.  Aber- 
nathy, 8  Ind.  App.  73,  35  N.  E.  399. 
Minn.  —  Warren  v.  Westrup,  44  Minn. 
237,  46  N.  W.  347,  20  Am.  St.  Rep.  578. 
Miss.  —  Hardy  v.  Thomas,  23  Miss.  544, 
57  Am.  Dec.  152.  N.  Y.  —  Holley  v. 
Mil,  3  Wend.  350,  20  Am.  Dec.  702; 
Bulkley  v.  Smith,  1  Duer  643.  Pa. 
Weaklv  V.  Rover,  3  Watts  460.  Tenn, 
Nashville  Rv.  &  L.  Co.  f.  Trawick,  118 
Tenn.  273,  99  S.  W.  695,  121  Am.  St. 
Rep.  996,  12  Ann.  Cas.  532,  10  L.  R.  A. 
(N.  S.)  191;  Davis  v.  Chance,  2  Yerg. 
94.  V».  —  Crawford  V.  Morris,  5  Gratt. 
(46  Va.)  90;  Ammonett  f.  Harris,  1 
Hen.  &  M.  (11  Va.)  488.  Eng.  — Mitch- 
ell V.  Milbank,  6  T.  R.  199,  101  Eng. 
Reprint  510;  Rodney  V.  Strode,  3  Mod. 
101,  87  Eng.  Reprint  64;  Salmon  v. 
Smith,  1  Saund.  206,  85  Eng.  Reprint 
209;  Crane  v.  Hummerstone,  Cro.  Jac. 
118,  79   Eng.  Reprint  102. 

[a]  Time  of  Entry.  —  The  nolle 
prosequi  need  not  necessarily  be  en- 
tered before  judgment.  Nashville  Rv. 
&  L.  Co.  V.  Trawick,  118  Tenn.  273,  99 
S.  W.  695,  121  Am.  St.  Rep.  996,  12 
Ann.  Cas.  532,  10  L.  R.  A.  (N.  S.)   191. 

48.  Ga.  —  Simpson  V.  Perry,  9  Ga. 
508.  Ind.  —  See  Westfield  Gas  &  M.  Co. 
V.  Abernathy,  8  Ind.  App.  73,  35  N.  E. 
399.  Ky.  —  Sodousky  r.  McGee,  4  J.  J. 
Marsh.    267;     Dougherty    v.    Dorsey,    4 

Bibb  207.     Compare  present  statute  of 
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authorities  treat  the  apportionment  of  damages  as  surplusage,  and 
render  judgment  against  all  for  the  total  damages  awarded." 

Statutes  sometimes  require  juries  to  apportion  damages  between  co- 
plaintiffs.^'' 

(VI.)  Interest.— In  actions  on  an  unliquidated  demand,  the  jury,  in 
cases  in  which  they  may  increase  the  damages  by  an  allowance  of  inter- 
est, should  include  the  amount  so  allowed  in  one  gross  sum  as  dam- 
ages.5^  In  other  actions,  the  jury  in  allowing  interest  should  find  the 
amount  of  the  obligation  and  interest  separately.^^ 

When  interest  is  allowed,  the  verdict  should  be  certain  as  to  the 
amount  thereof,  or  capable  of  being  made  certain."    It  is  the  duty  of 


Kentucky.  Mass.  —  Halsey  v.  Wood- 
ruff, 9  Pick.  555.  N,  Y.  —  Beal  v.  Finch, 
11  N.  Y.  128,  9  How.  Pr.  385;  Hoffman 
f.  Schwartz,  11  N.  Y.  Civ.  Proc.  200. 

49.  D.  C. —  Washington  Market  Co. 
V.  Clagett,  19  App.  Cas.  12.  Me.  —  Cur- 
rier V.  Swan,  63  Me.  323.  N.  Y.  —  Post 
V.  Stockwell,  34  Hun  373'.  Tex.  —  San 
Antonio  &  A.  P.  R.  Co.  f.  Bowles,  88 
Tex.  634,  32  S.  W.  880;  San  Marcos 
Electric  Light  &  P.  Co.  r.  Compton,  48 
Tex.  Civ.  App.  586,  107  S.  W.  1151. 

Contra,  Whitaker  v.  Tatem,  48  Conn. 
520;  Nashville  Ry.  &  L.  Co.  f.  Trawick, 
118  Tenn.  273,  99  S.  W.  695,  121  Am. 
St.  Rep.  996,  12  Ann.  Cas.  532,  10  L. 
R.  A.  (N.  S.)  191. 

50.  See  the  statutes. 

[a]  Who  May  Complain.  —  The  stat- 
ute is  intended  for  the  benefit  of  the 
plaintiff,  and  the  defendant  cannot  ob- 
ject to  a  failure  of  the  jury  to  appor- 
tion the  damages  among  the  plaintiffs, 
all  being  adults.  International  &  G.  N. 
R.  A.  (N.  S.)  898,  110  Am.  St.  Rep.  170, 
S.  W.  619, 

51.  Ga.  —  Central  of  Georgia  R.  Co. 
r.  Hall,  124  Ga.  322,  52  S.  E.  679,  4  L. 
R.  A.  N.  S.)  898,  110  Am.  St.  Rep.  170, 
4  Ann.  Cas.  128;  Maryland  Cas.  Co.  f. 
Lanham,  124  Ga.  859,  53  S.  E.  395; 
Western  &  A.  R.  R.  f.  Brown,  102  Ga. 
13,  29  S.  E.  130;  Atlantic  Coast  Line 
R.  Co.  r.  Henderson  Elev.  Co.,  IS  Ga. 
App.  279,  88  S.  E.  101.  Mo.  — Dozier 
r.  Jerman,  30  Mo.  216.  S.  0.  —  Bank  of 
South  Carolina  v.  Bowie,  3  Strobh.  439. 

[aj  But  If  the  jury  award  damages 
in  a  certain  amount  with,  interest  from 
a  certain  date,  the  court  may  direct 
the  clerk  to  compute  the  interest.  Bank 
of  South  Carolina  v.  Bowie,  3  Strob. 
(S.  C.)  439. 

52.  Hubbard  v.  McRae,  95  Ga.  705, 
22  S.  E.  714;  Beckwith  v.  Carleton  & 


Co.,  14  Ga.  691  (under  statute);  Young 
V.  Chandler,  13  B.  Mon.  (Ky.)  252. 

[a]  But  a  verdict  in  an  aggregate 
amount  though  somewhat  informal  is 
not  invalid  if  the  total  amount  does 
not  exceed  the  principal  and  interest 
due.  Parker  f.  Fisher,  39  HI.  164; 
Young  V.  Chandler,  13  B.  Mon.  (Ky.) 
252. 

[b]  In  debt,  the  jury  should  find  th» 
interest.  Williams  v.  Preston,  3  J.  J. 
Marsh.   (Ky.)   600,  20  Am.  Dee.  179. 

[c]  Sufficiency  of  General  Finding. 
In  actions  upon  liquidated  demands, 
such  as  an  action  on  a  note,  in  which 
interest  follows  as  a  legal  consequence 
from  the  facts  alleged  in  the  petition, 
a  general  finding  for  the  plaintiff  would 
be  sufiieient  where  no  payments  or  off- 
sets or  other  facts  are  established, 
which  make  the  amount  different  from 
that  claimed  in  the  petition.  Darden 
V.  Mathews,  22  Tex.  320,  noticing  a 
contrary  English  practice,  where  inter- 
est is  allowed  as  damages. 

Slight  excess  of  damages  attributed 
to  interest,  see  supra,  III,  D,  1,  f,  (II). 

Computation  of  interest,  where  the 
jury  fails  to  award  interest,  see  14 
Standard  Proc.  124. 

53.  Cal. —  Watson  v.  Damon,  54  Cal. 
278.  Ga.— Buice  f.  McCrarv,  94  Ga.  418, 
20  S.  E.  632.  HI. —  Parker  f.  Fisher,  39 
111.  164;  McKinnev  r.  Armstrong,  97 
111.  App.  208.  Ind.  — Gaff  v.  Hutchin- 
son, 38  Ind.  341.  N.  Y.  — Denike  t: 
Denike,  8  Misc.  604,  29  N.  Y.  Supp. 
320,  verdict  held  sufficient.  Wash. 
Meeker  f.  Gardella,  1  Wash.  139,  23 
Pac.  837.  Wyo.  —  Laughlin  v.  King,  22 
Wyo.  8,  133  Pac.  1073. 

[a J  A  verdict  for  a  specified  amount 
"principal  and  interest"  is  ambiguous 
as  it  is  uncertain  whether  the  interest 
has  been  computed  and  is  included,  or 
whether    it    remains    to    be    computed. 
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the  jury  to  compute  the  interest.'^*  But  a  verdict  is  sufficient  if  it 
furnishes  the  basis  upon  which  interest  may  be  computed,^^  namely 
the  amount,  the  rate  of  interest,  and  the  date  from  which  the  interest 
is  to  run,^^  or  if  it  states  the  amount,  and  the  date  from  which  interest 
is  to  run  and  the  rate  is  fixed  by  law,^^  or  if  the  bases  can  be  supplied 
by  reference  to  the  pleadings.^^  If  the  verdict  does  not  fix  the  interest 
with  certainty  and  there  is  nothing  in  the  pleadings  from  which  the 
amount  thereof  can  be  ascertained  the  verdict  is  insufficient  to  sustain 


Buice  V.  MeCrary,  94  Ga.  418,  20  S.  E. 
632. 

[bj  A  verdict  for  a  named  sum  "as 
principal,  besides  Interest"  has  always 
been  considered  as  a  verdict  for  inter- 
est on  the  sum  named  from  the  time 
when  the  sum  fell  due  according  to  the 
declaration.  Phillips  v.  Behn,  19  Ga. 
298.    See  infra,  this  section. 

[cj  But  any  uncertainty  as  to  in- 
terest is  immaterial  when  no  defense  is 
set  up  and  the  plaintiff  is  entitled  to 
judgment  on  the  pleadings.  Meyer  v. 
Parsons,  129  Cal.  653,  62  Pac.  216. 

54.  D.  C  — Baltimore  &  O.  R.  Co. 
v.  Dougherty,  7  App.  Cas.  378.  111. 
Parker  v.  Fisher,  39  111,  164.  Kan. 
Wilson  V.  Means,  25  Kan.  83;  Educa- 
tional Assn.  V.  Hitchcock,  4  Kan.  36. 
B.  I.  —  Lashua  v.  Markham,  21  E.  I. 
492,  44  Atl.  804. 

Directing  jury  to  compute  interest, 
see  14  Standard  Proc.  124. 

55.  U.  S.  — New  Orleans  &  C,  R.  Co. 
V.  Schneider,  60  Fed.  210,  8  C.  C.  A. 
671.  Fla.  —  Rentz  v.  Live  Oak  Bank, 
61  Fla.  403,  55  So.  853.  Ind.  —  Gaff  v. 
Hutchinson,  38  Ind.  341.  Kan.  —  Mills 
V.  Mills,  39  Kan.  455,  18  Pac.  521;  Citi- 
zens' Bank  v.  Bowen,  25  Kan.  117. 

Court  may  compute  interest  in  such 
case.    See  the  title,  "Interest." 

56.  Ga.  — Baker  v.  Thompson,  89 
Ga.  486,  15  S.  E.  644.  111.  — Lauman 
V.  Clark,  73  111.  App.  659.  Ind.  — Gaff 
V.  Hutchinson,  38  Ind.  341.  Kan. 
Mills  V.  Mills,  39  Kan.  455,  18  Pac. 
521;  Wilson  v.  Means,  25  Kan.  83.  Mo. 
Nelson  Mfg.  Co.  v.  Shreve,  104  Mo. 
App.  474,  79  S.  W.  488;  Contra  Calkins 
V.  Farmers'  &  Mechanics'  Bank,  99  Mo 
App.  509,  73  S.  W.  1098.  N.  Y.  —Page 
V.  Cady,  1  Cow.  115.  Tex.  —  Buchanan 
V.  Townsend,  80  Tex.  534,  16  S.  W. 
315;  Doss  v.  Griswold,  1  Tex.  99. 

57.  Ore.  —  Duzan  f).  Meserve,  24 
Ore.  523,  34  Pac.  548.  S.  C.  —  Bank  of 
South  Carolina  v.  Bowie,  3  Strob.  439. 
Va.  —  Barrett  v.  Wills,  4  Leigh  (31 
Va.)  114,  26  Am.  Dec.  815. 
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[a]  A  verdict  for  a  specified  sum 
"with  legal  interest  from  judicial  de- 
mand" is  sufficiently  certain.  New  Or- 
leans &  C.  R.  Co.  V.  Schneider,  60  Fed. 
210,  8  C.  C.  A.  571. 

58.  Ga.  — Phillips  V.  Behn,  19  Ga. 
298;  Beckwith  v.  Carleton  &  Co.,  14 
Ga.  691.  Minn. —  Little  Cedar  Congre- 
gation V.  Chicago,  M.  &  St.  P.  Ry.  Co., 
119  Minn.  181,  137  N.  W.  970.  S.  D. 
Corcoran  v.  Halloran,  20  S.  D.  384,  107 
N.  W.  210.  Tex.  —  Griffin  v.  Chadwick, 
44  Tex.  409;  Parker  v.  Leman,  10  Tex. 
116.  Wash.  — Brown  v.  Gillett,  39 
Wash.  495,  81  Pac.  1002. 

[aj  But  see  Southern  Kansas  R.  Co. 
y.  Showalter,  57  Kan.  681,  47  Pac.  831; 
Wilson  V.  Means,  25  Kan.  83,  holding 
it  is  not  permissible  to  look  to  the  pe- 
tition to  determine  the  rate  of  interest. 

[b]  A  verdict  for  a  stated  sum 
"and  interest"  (1)  is  suflacient  if  by 
a  reference  to  the  pleadings,  the  inter- 
est can  be  made  certain.  Ga.  —  Phil- 
lips V.  Behn,  19  Ga.  298;  Beckwith  v. 
Carleton  &  Co.,  14  Ga.  691.  S.  O.  —  Mc- 
Clure  V.  Home  Ins.  Co.,  98  S.  E.  287. 
Tex.  —  Parker  v.  Leman,  10  Tex.  116. 
Wash.  —  Brown  v.  Gillett,  39  Wash.  495, 
81  Pac.  1002.  (2)  Thus  in  an  action  on 
a  note,  the  verdict  means  that  interest 
on  the  sum  found  due  shall  be  calcu- 
lated from  the  date  the  note  became 
due.  Beckwith  v.  Carleton  &  Co.,  14 
Ga.  691.  (3)  So  also  where  the  date 
of  a  loan  from  which  interest  is  de- 
manded is  admitted,  a  verdict  for  the 
amount  of  the  loan  "with  interest"  is 
sufficient.  Brown  v.  Gillett,  39  Wash. 
495,  81  Pac.  1002.  (4)  But  if  by  such 
reference  interest  cannot  be  made  cer- 
tain, the  verdict  is  insufficient.  Parker 
V.  Fisher,  39  HI.  164;  Meeker  v.  Gar- 
della,  1  Wash.  139,  23  Pac.  837.  (5) 
See  Delafield  v.  J.  K.  Armsby  Co.,  124 
App.  Div.  621,  109  N.  Y.  Supp.  314, 
holding  that  although  the  complaint 
claims  interest  from  a  certain  day,  it 
cannot  be  inferred  that,  because  the 
jury   said   "with   interest,"   they   had 
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a  judgment  including  interest,"  but  the  prevailing  party  may  waive 
that  portion  of  the  verdict  relating  to  interest  and  take  judgment  for 
the  principal  only.^° 

(VII.)  Costs,  —  When  costs  are  given  by  law,  they  need  not  be  found 
by  the  jury." 

(VIII.)  Interest  on  Verdict.  —  While  statutes  frequently  provide  that  a 
judgment  must  include  interest  on  the  verdict  from  the  date  of  its 
rendition,''-  the  rule  in  the  absence  of  statute  is  that  when  the  entry 
of  judgment  in  an  action  on  an  interest  bearing  claim  is  delayed  by 
the  acts  of  the  opposite  party,  the  prevailing  party  is  entitled  to  inter- 
est on  his  verdict.^^ 

g.  On  Several  Counts  or  Issues.  —  (I.)  Where  Distinct  Causes  of  Action 
Are  Alleged.  —  Where  distinct  and  independent  causes  of  action  are  set 
forth  in  a  declaration  or  complaint,  a  separate  verdict  on  each  count 
is  not  improper.^*  The  court  may  direct  the  jury  to  return  a  separate 
verdict  on  each  count,  if  the  circumstances  require  it,®'  and  should  do 


the  same  date  in  mind.  (6)  Where 
there  is  no  specific  allegation  for  the 
recovery  of  a  particular  sum  from  a 
particular  time,  a  verdict  for  a  stated 
sum  "with  interest"  is  construed  as  a 
recovery  of  interest  from  the  date  of 
the  verdict.  Cooper  v.  Bowen,  140  Ga. 
45,  78  S.  E.  413. 

59.  Watson  v.  Damon,  54  Cal.  278; 
Meeker  v.  Gardella,  1  Wash.  139,  23 
Pac.  837. 

[a]  Where  the  time  for  which  in- 
terest is  to  run  is  not  stated.  Lashua 
f.  Markham,  21  K.  I.  492,  44  Atl.  804. 

The  court  cannot  compute  the  inter- 
est, in  such  case.  See  15  Standard 
Proc.  70. 

60.  III.  — Parker  v.  Fisher,  39  111. 
164.  Mo.  —  Calkins  v.  Farmers'  &  Me- 
chanics' Bank,  99  Mo.  App.  509,  73  S. 
W.  1098.  E.  I.  —  Lashua  v.  Markham, 
21  E.  I.  492,  44  Atl.  804. 

61.  Brown  v.  Smith,  3  Caines  (N. 
Y.)  81. 

Finding  as  surplusage,  see  5  Stand- 
ard Proc.  914. 

62.  See  the  statutes  and  the  follow- 
ing: IT.  S.  —  Grifath  i:  Baltimore  &  O. 
E.  Co.,  44  Fed.  574,  585;  Gunther  r. 
Liverpool  L.  &  G.  Ins.  Co.,  10  Fed. 
830,  20  Blatchf.  380;  Gibson  v.  Cincin- 
nati Enquirer,  2  Flip.  88.  10  Fed.  Cas. 
No.  5,391.  Cal.  — Golden  Gate  Mill  & 
M.  Go.  v.  Joshua  Hendy  Mach.  Co ,  82 
Cal.  184,  23  Pac.  45;  Alpers  v.  Schare- 
mel,  75  Cal.  590,  17  Pae.  708.  111. 
Hallberg  V.  Brosseau,  64  111.  App.  520. 
Mich.  —  Wright  v.  Seeley,  96  Mich. 
491,  56  N.  W.  S6.  Va. — Lewis  v.  Ar- 
nold, 13  Gratt.  (54  Va.)  454. 


[a]  Whether  the  action  is  in  con- 
tract or  tort,  interest  on  the  verdict  is 
proper.  Griffith  v.  Baltimore  &  O.  E. 
Co.,"  44  Fed.  574,  585;  Lewis  v.  Arnold, 
13   Gratt.    (54  Va.)   454. 

63.  U.  S.  —  Dowell  v.  Griswold,  5 
Sawy.  23,  7  Fed.  Cas.  No.  4,040.  Conn. 
Weed  V.  Weed,  25  Conn.  494,  under  rule 
of  court.  Me.  —  Winthrop  v.  Curtis,  4 
Greenl.  297.  Neb.  — Fremont,  E.  &  M. 
V.  E.  Co.  V.  Eoot,  49  Neb.  900,  69  N. 
W.  397.  N.  Y.  —  Henning  v.  Van  Tyne, 
19  Wend.  101;  People  v.  Gaine,  1  Johns. 
343.  Pa.  —  Buckman  v.  Davis,  28  Pa. 
21L 

[a]  If  the  plaintiff  causes  the  delay, 
interest  on  a  verdict  in  his  favor  is 
not  allowable.  Williams  v.  Smith,  2 
Caines  (N.  Y.)   253. 

[b]  Verdicts  on  noninterest  hearing 
claims  do  not  bear  interest.  Blicken- 
stafle  r.  Perrin,  27  Ind.  527;  Henning 
v.  Van  Tyne,  19  Wend.  (N.  Y.)  101. 
But  see,  Fremont,  E.  &  M.  V.  E.  Co.  v. 
Eoot,  49  Neb.  900,  69  N.  W.  397,  based 
on  Griffith  v.  Baltimore  &  O.  E.  Co.,  44 
Fed.   574,  585. 

64.  Schmuck  v.  Hill,  2  Neb.  (Unof.) 
79,  96  N.   W.  158. 

[a]  In  such  case,  the  verdict  on 
each  count  must  he  sustained  by  the 
evidence  in  the  same  manner  and  to 
the  same  degree  as  though  they  were 
separate  actions.  King  v.  Beaumier 
(Wvo.).  174  Pac.  612. 

65.  Hartman  i:  Euby,  16  App.  Oas. 
(D.  C.)  45-  Eobinson  &  Co.  v.  Berkey, 
100  Iowa  136,  69  N.  W.  434,  62  Am. 
St.  Eep.  549. 
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BO  if  requested."  The  jury  may  find  for  the  plaintiff  on  one  count,  and 
for  the  defendant  on  the  other."  And  it  has  been  held  that  if  they 
find  on  one  count  and  omit  a  finding  on  other  counts  concurrently  sub- 
mitted, the  verdict  is  equivalent  to  a  finding  against  the  plaintiff  on  th« 
latter."* 

If,  in  the  absence  of  the  request  for  and  direction  to  return  separate 
verdicts,  the  jury  return  a  general  verdict  without  stating  on  which 
count  it  is  based,  the  verdict  may  be  proper  or  improper  depending 
upon  the  circumstances.  The  fundamental  rule  is  that  a  general  ver- 
dict for  the  plaintiff  is  a  finding  on  each  cause  of  action,  submitted  to 
the  jury,  in  the  absence  of  anything  to  show  a  contrary  intention." 
Therefore,  according  to  the  weight  of  authority,  if  each  of  several  in- 
dependent counts,  or  causes  of  action,  not  otherwise  repugnant,  is  suf- 
ficiently alleged  and  is  sustained  by  the  proof,  a  general  verdict  as- 
sessing entire  damages  is  sufficient.^o  Conversely,  where  of  several 
distinct  counts  or  causes  of  action  submitted  to  a  jury,  there  is  one  that 

66.  Conn.  —  Tillinghast  v.  Leppert, 
105  Atl.  615;  Johnson  v.  Higgins,  53 
Conn.  236,  1  Atl.  616;  Morris  v.  Bridge- 
port Hydraulic  Co.,  47  Conn.  279; 
Newell  V.  Eoberts,  13  Conn.  63.  la. 
See  Eobinson  &  Co.  v.  Berkey,  100 
Iowa  136,  69  N.  W.  434,  62  Am.  St. 
Eep.  549.  Mass.  —  Eichmond  v.  Whit- 
tlesey, 2  Allen  230.  Pa.  —  See  Connec- 
ticut Gen.  Life  Ins.  Co.  v.  McMurdy, 
89  Pa.  363. 

[a]  "And  the  practice  obtains  gen- 
erally in  this  state  rather  to  direct  the 
jury  to  return  verdicts  upon  each  of 
several  distinct  counts  embracing  in- 
dependent matters,  than  to  obtain  the 
required  information  by  inquiry  of  the 
jury,  or  by  framing  special  verdicts, 
although  both  of  the  two  latter  modes 
have  been  resorted  to."  Johnson  v. 
Higgins,  53  Conn.  236,  241,  1  Atl.  616. 

67.  Hanger  v.  Dodge,  24  Ark.  205; 
Lancaster  v.  Connecticut  Mut.  L.  Ins. 
Co.,  92  Mo.  460,  5  S.  W.  23,  1  Am.  St. 
Eep.  739.    ' 

68.  Fla.  —  Marianna  Mfg.  Co.  v. 
Boone,  55  Fla.  289,  45  So.  754.  Ind. 
Central  Union  Tel.  Co.  v.  Fehring,  146 
Ind.  189,  45  N.  E.  64.  Mo.  — Moore  v. 
et.  Joseph  &  G.  L  Ey.  Co.,  268  Mo.  31, 
186  S.  W.  1035;  Phillips  v.  Geiser  Mfg. 
Co.,  129  Mo.  App.  396,  107  S.  W.  471; 
Mitchell  V.  St.  Louis,  I.  M.  &  S.  E.  Co., 
116  Mo.  App.  8T,  92  S.  W.  111. 

Contra,  Lovejoy  v.  Whitcomb,  174 
Mass.  586,  55  N.  E.  322. 

fa]  When  counts  are  repugnant,  a 
finding  for  plaintiff  on  one  negatives 
the  other.  Spencer  v.  New  York  &  N. 
E.  E.  Co.,  62  Conn.  242,  25  Atl.  350. 
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69.  111. —  Parker  v.  Fisher,  39  111. 
164.  Mass.  —  Eowley  v.  Eay,  139  Mass. 
241,  29  N.  E.  663;  Hadley  v.  Heywood, 
121  Mass.  236;  Wood  v.  Southwiek,  97 
Mass.  354.  N.  J.  —  Harper,  Hollings- 
worth  &  D.  Co.  V.  Mountain  Water  Co., 
65   N.   J.    Eq.   479,   56   Atl.    297. 

[a]  Where  issues  of  law  are  joined 
as  to  some  causes  of  action  and  a  trial 
is  had  before  the  disposal  of  such  is- 
sues, a  general  verdict  relates  only  to 
the  causes  of  action  on  which  issues  of 
fact  are  joined.  Goodman  v.  Gay,  15 
Pa.  188,  53  Am.  Dec.  589. 

70.  U.  S.  — Norfolk  &>  P.  T.  Co.  v. 
Eephan,  188  Fed.  276,  110  C.  C.  A. 
254.  Colo.  —  Wrought  Iron  Eange  Co. 
V.  Zeitz,  170  Pac.  181.  D.  C,  —  Hartman 
V.  Euby,  16  App.  Cas.  45.  111.  —  Parker 
V.  Fisher,  39  111.  164.  la.  —  Smith  v. 
Ealston,  Morris  87.  Mass.  —  Eichmond 
V.  Whittlesey,  2  Allen  230.  N.  O. 
Morehead  v.  Brown,  51  N.  C.  367.  Tex. 
Western  Union  Tel.  Co.  v.  Johnson,  16 
Tex.  Civ.  App.  546,  41  S.  W.  367. 

[a]  Where  several  promissory  notes 
are  declared  on  in  separate  counts,  a 
general  verdict  not  specifying  on  which 
count  it  is  rendered  is  not  erroneous. 
Smith  V.  Ealston,  Morris   (Iowa)    87. 

[b]  Where  there  are  separate  counts 
for  the  principal  amount  and  for  inter- 
est, a  verdict  for  a  gross  sum  is  suf- 
ficient as  a  finding  on  both  counts. 
Parker   v.   Fisher,    39   111.    164. 

[c]  In  Missouri,  (1)  if  on  a  com- 
plaint alleging  several  distinct  causes 
of  action,  the  jury  find  for  the  de- 
fendant,   they    may    render    a    general 

'  verdict.    Hannibal  &  N.  L.  Plank  Road 
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is  insufficiently  alleged,"  or  as  to  which  no  issue  was  joined,^*  and  there 
is  nothing  to  show  to  which  count  the  evidence  was  applied,  the  rule 
in  the  absence  of  statute,  according  to  the  weight  of  authority,  is  that 
a  general  verdict  assessing  entire  damages,  is  bad.'''  So  also  the  absence 
of  sufficient  evidence  to  support  any  count  submitted  to  the  jury  in- 


&  Bridge  Co.  v.  Bowling,  53  Mo.  311; 
Mooney  v.  Kennett,  19  Mo.  551,  61  Am. 
Dec.  576.  (2)  If  the  jury  find  for  the 
plaintiff,  a  general  verdict  of  "guilty" 
without  assessing  damages  is  suflB.cient, 
if  the  case  is  one  in  which  an  assess- 
ment of  damages  is  not  necessary. 
Bricker  v.  Missouri  Pac.  Ky.  Co.,  83 
Mo.  391.  (3)  But  a  general  verdict  for 
a  gross  sum  is  bad.  Bricker  v.  Mis- 
souri Pae.  Ky.  Co.,  83  Mo.  391;  St. 
Louis  r.  Allen,  53  Mo.  44;  Brownell 
V.  Pacific  K.  Co.,  47  Mo.  239.  But  see 
Talbot  V.  Jones,  5  Mo.  217,  223.  (4) 
The  reason  is  that  the  parties  cannot 
know  how  far  a  general  verdict  dis- 
poses of  the  question  of  a  defendant's 
liability  on  each  separate  cause  of 
action.  Mitchell  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.,  116  Mo.  App.  86,  89,  92  S.  W. 
111.  (5)  The  fact  that  the  different 
causes  of  action  are  not  separately 
stated  does  not  avoid  the  impropriety 
of  a  general  finding  and  assessment  of 
damages.  Bricker  v.  Missouri  Pac. 
By.  Co.,  83  Mo.  391. 

71.  Ind.  —  Cincinnati,  I.,  St.  L.  & 
C,  Ev.  Co.  V.  Darling,  130  Ind.  376,  30 
N.  E.  416;  Tennis  Co.  f.  Davis,  46 
Ind.  App.  436,  92  N.  E.  986.  Mass. 
Leverone  V.  Araneio,  179  Mass.  439,  61 
N.  E.  45;  York  v.  Johnson,  116  Mass. 
482.  Mo.  — Flowers  v.  Smith,  214  Mo. 
98,  112  S.  W.  499.  Mont. —  Martin  r. 
Northern  Pac.  Ev.  Co.,  51  Mont.  31, 
149  Pac.  89.  N.  Y.  — Union  Tp.  Co.  v. 
Jenkins,  1  Caines  381.  Va.  —  See  Eich- 
mond  &  D.  E.  Co.  v.  Scott,  88  Va.  958, 
14  S.  E.  763,  16  L.  E.  A.  91;  Shifflet 
V.  Com.,  14  Gratt.  (55  Va.)  652.  Wash. 
Yamamoto  v.  Puget  Sound  Lumb.  Co., 
84    Wash.   411,    146    Pac.   861. 

Contra.  —  Ala.  —  Lang  v.  Leith  (Ala. 
App.),  77  So.  445;  Turnipseed  v.  Bur- 
ton, 4  Ala.  App.  612,  58  So.  959.  Conn. 
Huber  v.  Douglas,  108  Atl.  727;  Graves 
V.  Waller,  19  Conn.  90;  Woleott  v. 
Coleman,  2  Conn.  324.  Ky.  — Bishop 
V.  Hamilton,  4  J.  J.  Marsh.  548.  S.  C. 
Pratt   V.   Thomas,  2   Hill  654. 

[a]  The  reason  is  that  it  does  not 
appear  that  the  verdict  was  not  given 
in  part  at  least  on  the   objectionable 


count,  and  for  the  further  reason  that 
the  court  cannot  apportion  the  dam- 
ages.    See  cases  cited  supra,  this  note. 

[b]  A  general  verdict  cannot  be 
sustained  when  there  are  two  counts 
in  the  petition,  one  of  which  is  bad, 
and  the  court  over  objection  submits 
both  to  the  jury.  Seaboard  Air-Line 
Ry.  V.  Smith,  3  Ga.  App.  1,  59  S.  E. 
199. 

[c]  Even  if  the  causes  of  action 
are  not  separately  stated,  the  verdict 
is  bad.  Flowers  v.  Smith,  214  Mo.  98, 
112  S.  W.  499. 

[d]  This  rule  has  been  changea  by 
statute  (1)  in  some  states.  See  the 
statutes  and  the  following  cases:  111. 
Shreffler  v.  Nadelhoffer,  133  111.  536, 
548,  25  N.  E.  630,  23  Am.  St.  Eep.  626; 
Coal  Val.  Min.  Co.  t:  Haywood,  98 
111.  App.  258;  Diamond  Jo  Line  V. 
Carter,  76  111.  App.  470.  Ind.— Findley 
v.  Bullock,  1  Blackf.  467.  Ohio. 
Chism  f.  School  Dist.  No.  8,  19  Ohio 
289;  Johnson  v.  Mullin,  12  Ohio  10; 
Porter  v.  Porter,  14  Ohio  220.  Tenn. 
East  Tenn.,  V.  &  G.  E.  Co.  v.  Gurley, 
12  Lea  46.  Vt.  —  Blanchard  v.  Ver- 
mont Shade  Eoller  Co.,  84  Vt.  442,  79 
Atl.  911.  W.  Va,  — Eay  v.  Chesapeake 
&  O.  Ey.  Co.,  57  W.  Va.  333,  50  S.  E. 
413.  (2)  Though  the  court  gives  an 
instruction  authorizing  a  recovery  on 
the  insufficient  count,  a  verdict  finding 
the  defendant  guilty  on  both  counts 
will  not  be  reversed  if  one  count  is 
•iood.  Kleet  v.  Southern  Illinois  Coal 
&  Coke  Co.,  197  111.  App.  243.  Contra, 
Hunt  V.  Illinois  Southern  Ey.  Co.,  196 
111.  App.  539. 

[e]  In  South  Carolina,  the  rule  i», 
"hat  when  a  verdict  is  general,  judg- 
ment will  not  be  arrested  if  there  is 
a  good  count,  but  the  trial  court  may 
in  its  discretion  order  a  new  trial. 
Pratt  V.  Thomas,  2  Hill  (S.  C.)   654. 

The  rule  in  criminal  prosecutions  is 
otherwise,  see  infra.  III,  E,  7. 

72.  Weirick  v.  Hoover,  8  Blaekf. 
(Ind.)  379. 

73.  As  to  rule  under  statute,  set 
the  statutes,  and  see  supra,  this  sec- 
tion, note  71, 
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validates  a  general  verdict  assessing  entire  damages/*  But  when  the 
defective  or  unsupported  counts  are  ignored  on  the  trial,'"^  or  with- 
drawn," a.  verdict,  failing  to  specify  the  count  on  which  it  is  based,  as 
it  should  do,"  will  be  referred  to  the  remaining  counts.  If  the  causes 
of  action  are  inconsistent,  and  the  damages  assessed  exceed  that  claimed 
on  either,  a  general  verdict  is  bad.''^ 

(II.)  Where  Only  One  Cause  of  Action  Is  Alleged.  -  When  the  several 
counts  in  a  declaration  or  complaint  are  for  the  same  cause  of  action,  a 
general  verdict  containing  a  general  assessment  of  damages  is  good.'^^ 


74.  U.  S.  — Patton  v.  Wells,  121 
Fea.  337,  57  C.  C.  A.  551.  Ark.  — Field 
V.  Eingo,  7  Ark.  435.  Cal.  — Warner 
V.  F.  Thomas  P.  D.  &  Cleaning  Wks., 
105  Cal.  409,  38  Pac.  960;  Barron  v. 
Frink,  30  Cal.  486.  Colo.  —  Wrought 
Iron  Eange  Co.  v.  Zeitz,  170  Pac.  181. 
in. —  See  Ottawa  Gas  L.  &  C.  Co.  v. 
Thompson,  39  111.  598.  Ind.  —  Cincin- 
nati, I.,  St.  L.  &  C.  Ey.  Co.  V.  Darling, 
130  Ind.  376,  30  N.  E.  416.  N.  Y. 
Tyson  v.  Bauland  Co.,  68  App.  Div. 
310,  74  N.  Y.  Supp.  59;  Lichtenstein 
V.  Belknap,  100  Misc.  468,  165  N.  Y. 
Supp.  936.  N.  C.  —  Morehead  v. 
Brown,  51  N.  C.  367.  S.  C  — Barfield 
V.  Coker  &  Co.,  73  S.  C.  181,  192,  53 
S.  E.  170;  Jones  v.  Atlantic  Coast  Line 
E.  Co.,  70  S.  C.  214,  49  S.  E.  568;  See 
Lampley  v.  Atlantic  Coast  Line  E.  Co., 
63  S.  C.  462,  41  S.  E.  517.  Wash. 
Chase  v.  Knabel,  46  Wash.  484,  90  Pac. 
642,  12  L.  E.  A.    (N.  S.)    1155. 

[a]  When  there  is  no  eridence  to 
sustain  one  of  the  causes  of  action,  it 
is  error  for  the  trial  court  to  submit 
any  question  concerning  it  to  the  jury, 
and  a  general  verdict  will,  not  be  up- 
held, when  it  is  impossible  to  tell 
whether  the  jury  allowed  damages  un- 
der one  or  both  causes  of  action.  Chase 
V.  Knabel,  46  Wash.  484,  90  Pac.  642, 
12  L.  E.  A.   (N.  S.)   1155. 

[b]  As  Affected  by  Amount  of  Dam- 
ages.—  (1)  A  general  verdict  for  the 
gross  amount  sued  for  is  clearly  er- 
roneous, if  any  cause  of  action  is  un- 
supported by  the  proof.  Kent  v.  Abeel, 
12  Colo.  547,  21  Pac.  718.  (2)  And  even 
though  the  cause  of  action  sustained  by 
the  proof  is  for  a  sum  greater  than 
the  verdict,  it  cannot  be  upheld  as 
there  is  no  means  to  ascertain  in  what 
manner  the  verdict  should  be  appor- 
tioned. Jones  V.  Atlantic  Coast  Line 
E.  E.,  70  S.  C.  214,  49  S.  E.  568. 

75.  Mo.  — Allen  v.  Wabash  St.  L. 
&  P.  Ey.  Co.,  84  Mo.  653;     Dougherty 
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V.  St.  Louis,  K.  C.  &  N.  E.  Co.,  62  Mo. 
554.  N.  Y.  —  Union  Tp.  Co.  v.  Jenkins, 
1  Caines  381.  N.  C.  —  Morehead  v. 
Brown,  51  N.  C.  367. 

[a]  When  evidence  is  introduced 
and  the  jury  is  instructed  on  one  cause 
of  action  only,  a  general  verdict  will 
be  taken  to  have  been  rendered  on 
that  count  only  and  will  not,  there- 
fore, be  erroneous.  Allen  v.  Wabash 
St.  L.  &  P.  Ey.  Co.,  84  Mo.  653;  More- 
head  V.  Brown,  51  N.  C.  367. 

76.  Mitchell  v.  St.  Louis,  I.  M.  A 
S.  E.  Co.,  116  Mo.  App.  86,  92  S.  W. 
111. 

77.  Allen  v.  Wabash  St.  L.  &  P. 
Ey.   Co.,  84  Mo.   653. 

78.  Schofield  v.  Miltimore,  74  Wis. 
194,  42  N.  W.  212.  But  see  Commercial 
Wharf  Corp.  v.  Boston,  208  Mass.  482, 
94   N.   E.    805. 

[a]  Illustration.  —  Where  a  cause  of 
action  for  breach  of  promise  of  mar- 
riage, and  one  for  breach  of  an  agree- 
ment to  convey  to  the  plaintiff  prop- 
erty if  she  would  act  as  defendant's 
housekeeper  are  joined,  a  general  ver- 
dict for  the  plaintiff  assessing  damages 
at  a  sum  greater  than  that  claimed  on 
either  cause  of  action  is  erroneous,  for 
the  reason  that  the  damages,  or  a  part 
of  them,  awarded  on  the  one  issue  are 
repugnant  to  a  corresponding  amount 
on  the  other.  Schofield  v.  Miltimore, 
74  Wis.   194,  42   N.  W.  212. 

79.  U.  S.  —  Illinois  Car  &  Equip. 
Co.  V.  Linstroth  Wagon  Co.,  112  Fed. 
737,  50  C.  C.  A.  504.  Cal.  —  Merrill  V. 
Kohlberg,  29  Cal.  App.  382,  155  Pac. 
824.  Md.  —  Manly  v.  State,  7  Md.  135, 
recognized  in  Hechter  v.  State,  94  Md. 
429,  50  Atl.  1041,  56  L.  E.  A.  457.  Mo. 
St.  Louis  V.  Allen,  53  Mo.  44;  Brownell 
V.  Pacific  E.  Co.,  47  Mo.  239;  Cotton 
Lumber  Co.  v.  La  Crosse  Lumber  Co., 
200  Mo.  App.  7,  204  S.  W.  957;  Mose- 
ley  V.  Missouri  Pac.  E.  Co.,  132  Mo. 
App.  642,  112  S.  W.  1010;    Leu  v.  St. 
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If  any  count  is  sustained  by  the  proof,  the  verdict  will  stand,^°  and  if 
any  count  is  bad,  the  verdict  will  be  referred  to  the  good  count.^^ 

(III.)  Where  Several  Pleas  or  Defenses  Are  Interposed.  —  When  several 
pleas  or  defenses  to  an  action  are  interposed,  a  verdict  for  the  plaintiff 
on  certain  pleas  without  a  finding  on  the  remainder  is  bad,^^  unless  it 
is  a  necessary  conclusion  from  the  whole  record  that  the  jury  consid- 
ered all  the  issues  and  found  on  all.®^  If  the  jury  find  against  all  the 
pleas,  they  may  return  a  general  verdict  for  the  plaintiff.^*  On  thg 
other  hand,  if  any  of  the  several  pleas  is  sufficient  to  bar  the  plaintiff's 
claim,  and  is  sustained  by  the  proof,  a  general  verdict  for  the  defen«U 


Louia  Transit  Co.,  110  Mo.  App.  458, 
85  S.  W.  137;  Taylor  v.  Springfield,  61 
Mo.   App.   263. 

[a]  Rule  Stated.  —  If  the  separate 
counts  in  a  petition  are  substantially 
for  the  same  cause  of  action,  so  that 
a  recovery  on  any  one  would  be  a  bar 
to  any  recovery  on  the  other  counts,  a 
general  verdict  will  be  sufficient.  St. 
Louis  f.   Allen,  53  Mo.  44,  49. 

[b]  In  an  action  on  a  bond  in  which 
several  breaches  in  failing  to  pay  over 
money  are  alleged,  there  is  substantial- 
ly only  one  breach,  and  a  general  ver- 
dict is  proper.  State  v.  Henslee,  54 
Mo.  518. 

[e]  Where  different  negligent  acts 
are  improperly  set  up  in  separate 
counts,  a  verdict  finding  for  the  plain- 
tiff on  all  the  counts,  although  unusual 
in  form,  is  in  effect  a  general  verdict 
and  is  sufficient.  Mize  v.  Rocky  Moun- 
tain Bell  Tel.  Co.,  38  Mont.  521,  100 
Pac.  971,  129  Am.  St.  Rep.  659.  See 
20  Standard  Proc.  312. 

[d]  A  request  for  an  instruction 
that  the  jury  find  on  each  count  may 
be  denied.  Illinois  Car  &  Equip.  Co. 
V.  Linstroth  Wagon  Co.,  112  Fed.  737, 
50  C.  C.  A.  504.  As  to  instructions  re- 
specting form  of  verdict,  see  infra,  V. 

80.  Merrill  v.  Kohlberg,  29  Cal.  App. 
382,  155  Pac.  824;  Ayshire  Coal  Co.  v. 
West  (Ind.  App.),  125  N.  E.  84. 

81.  McKee  v.  Calvert,  80  Mo.  348; 
Small   V.   Rogers,   46  N.   H.   176. 

82.  N.  Y.  —  Hanna  v.  Mills,  21 
Wend.  90;  Boynton  v.  Page,  13  Wend. 
425.  Ohio.  —  Powell  v.  Harter,  5  Ohio 
259.  Tenn.  —  Boon  v.  Planters'  Bank, 
3  Humph.  84. 

[aj  Illustrations. —  (1)  when  in  re- 
plevin the  defendant  pleads  non  eepit, 
and  property  in  a  third  person,  a  ver- 
dict finding  for  the  plea  of  non  cepit 
is  bad  if  it  fails  to  pass  on  the  plea  of 
property.    Boynton  v.  Page,  13  Wend. 


(N.  Y.)  425.  Bemus  v.  Beekman,  3 
Wend.  (N.  Y.)  667.  (2)  On  pleas  of  nil 
debet  and  payment,  a  verdict  that  the 
defendant  has  not  paid  the  debt  is  no 
response  to  the  issue  on  the  plea  of  nil 
debet.  Kirkpatrick  v.  South  Western 
R.  R.  Bank,  6  Humph.  (Tenn.)  45,  dii- 
tinguished  in  Lowrey  v.  Brown,  3  Sneed 
(Tenn.)    17. 

83.  Carroll  v.  Graham,  8  R.  I.  242. 

[a]  As  for  example  when  the  pleas 
passed  upon  include  the  others.  N.  J. 
Browning  v.  Skillman,  24  N.  J.  L.  351. 
N.  Y.  — Hanna  f.  Mills,  21  Wend.  90. 
R.  I.  — Burdick  v.  Burdick,  15  R.  I.  16-5, 
1  Atl.  289. 

[b]  Where  pajrment  is  provable  un- 
der the  general  issue  of  non  assumpsit, 
a  verdict  finding  for  the  plaintiff  on 
the  general  issue  covers  all  the  pleas. 
Chewning  v.  Cox,  1  How.  (Miss.)  130; 
Hanna  v.  Mills,  21  Wend.  (N.  Y.)  90; 
Law  V.  Merrills,  6  Wend.  (N.  Y.)  2b8. 

[c]  In  assumpsit  where  the  general 
issue  and  the  statute  of  limitations  is 
pleaded,  a  verdict  which  finds  that  the 
defendant  did  promise  and  finds  dam- 
ages for  the  plaintiff,  is  sufficient.  Car- 
roll V.  Graham,  8  R.  I.  242. 

84.  Ark.  — State  Bank  v.  Oason,  10 
Ark.  479;  Wilson  v.  Bushnell,  1  Ark. 
465.  Ga.  —  City  Bank  v.  Macon,  76  Ga. 
93.  111.  — Hawkins  v.  Albright,  70  111. 
87;  Holmes  v.  Tarble,  77  111.  App.  114. 
Ky.  — Worford  v.  Isbel,  1  Bibb  247,  4 

m.  Dec.  633,  Mo.  — Stout  v.  Calver,  6 
Mo.  254,  35  Am.  Dec.  438.  Tenn. 
Lowrey  v.  Brown,  3  Sneed  17.  Va. 
Hansbrough  v.  Neal,  94  Va.  722,  27  S. 
E.  593. 

[a]  A  general  verdict  is  good  on 
two  issues,  where  the  finding  necessar- 
ily shows  that  the  subject  matter  of 
both  issues  was  determined  by  the  ver- 
dict.   Wilson  V.  Bushnell,  1  Ark.  465. 

[b]  Illustration. —  (1)  In  an  action 
of   assumpsit  where   pleas   of  non   aa- 
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ant  is  proper ««  unless  there  is  error  in  the  admission  of  evidence  or  a 
charge  of  the  court  as  to  one  of  the  issues,-*"  or  unless  the  statute  re- 
duires  the  finding  to  show  on  whicli  pk-a  or  pleas  it  is  founded.^' 

(IV.)  Where  Cross-Demand  Is  Interposed.  —  When  a  cross-demand  to  the 
plaintiff's  cause  of  action  is  interposed,  the  jury  must  pass  on  both.** 
Ordinarily  if  the  jury  find  in  favor  of  the  plaintiff's  cause  of  action 
and  of  the  defendant's  cross-demand,  they  may  strike  a  balance  and 
return  a  verdict  for  a  gross  sum.*"*     If  they  find  for  one  claim  and 


sumpsit  and  the  statute  of  limitations 
are  interposed,  a  general  verdict  "for 
the  plaiutilf"  fixing  the  amount  of  his 
damages  is  responsive  to  both  issues. 
Hansbrough  v.  Meal,  94  Va.  722,  726, 
27  S.  E.  593.  (2)  in  trespass  in  which 
are  pleaded  the  general  issue,  and  a 
special  issue  justifying  a  part  thereof, 
a  general  verdict  for  the  plaintiff  cov- 
ers both  issues  and  is  good.  Wilson  f. 
Bushnell,  1  Ark.  465.  {'6)  Uu  a  pleu  in 
abatement  to  a  writ  of  attachment, 
and  a  plea  in  bar,  a  general  finding  for 
the  plaintiff  disposes  of  both  issues. 
Hawkins  v.  Albright,  70  111.  «7. 

85.  Ark.  — State  Bank  f.  Cason,  10 
Ark.  479.  Cal.  —  Crosett  f.  VVhelan,  44 
Cal.  200.  Ga.  — City  Bank  v.  Macon, 
76  Ga.  93.  Ind.  — Shaw  v.  Barnhart, 
17  Ind.  1S3.  Mass.  —  Hodges  f.  Kay- 
mond,  9  Mass.  316.  S.  C  — Walker  v. 
Talioferro's  Admr.,  2  Brev.  390.  Tex. 
Hamilton  v.  Rice,  15  Tex.  382. 

[a]  Effect  of  Statement  of  Ground. 
(1)  The  jury  need  not  state  the  ground 
of  their  verdict,  but  the  fact  that  they 
do  so  does  not  vitiate  the  verdict.  Ham- 
ilton V.  Kice,  15  Tex.  382.  (2)  But  if 
the  plea  sustained  by  the  evidence 
raises  an  immaterial  issue  only  (Agee 
V.  Medlock,  25  Ala.  281),  or  (3)  is  other- 
wise bad  (Cullum  v.  The  Branch  Bank, 
4  Ala.  21,  37  Am.  Dec.  725),  a  general 
verdict  for  the  defendant  is  bad. 

86.  Maryland  v.  Baldwin,  112  U.  S. 
490,  493,  5  Sup.  Ct.  278,  28  L.  ed.  822. 

[a]  Reason  of  Rule.  —  The  general- 
ity of  the  verdict  prevents  the  court 
from  seeing  on  which  plea  the  jury 
found,  and  therefore,  if  upon  any  one 
issue  error  was  committed,  either  in  the 
admission  of  evidence  or  in  the  charge 
of  the  court,  the  verdict  must  be  set 
aside,  as  the  jury  may  have  been  con- 
trolled by  that  evidence  or  instruction. 
Maryland  v.  Baldwin,  112  U.  S.  490,  5 
Sup.  Ct.  278,  28  L.  ed.  822. 

87.  See  the  statutes  and  Crockett  v. 
Garrard,  4  Ga.  App.  360,  61  S.  E.  552; 
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Hewson  v.  Saflin,  7  Ohio  232,  pt.  2,  in 
replevin. 

[a J  The  plaintiff  may  invoke  the 
statute  and  reciuest,  at  any  time  beforL; 
verdict  is  finally  received  and  the  jury 
has  dispersed,  that  the  verdict  for 
the  defendant  show  on  which  of  the 
jtleas  it  is  rendered.  Crockeil  tic  Co.  f. 
Garrard  tSc  Co.,  4  Ga.  App.  361>,  61  S.  E. 
552. 

[bj  Effect  of  Failure  To  Object. 
But  if  a  verdict  in  violation  of  the 
statute  is  received  without  objection, 
there  is  no  cause  for  a  new  trial.  Little 
f.  liogers,  99  Ga.  95,  24  S.  E.  856. 

[cj  The  form  in  which  the  defenses 
are  stated  is  not  detenuinativ  e  of  the 
question  whether  several  pleas  are  filed. 
Several  pleas  may  be  presented  in  one 
paragraph,  and  several  paragraphs  ap- 
parently preventing  separate  pleas  may 
in  fact  constitute  only  one.  Crockett  & 
Co.  V.  Garrard  &  Co.,  4  Ga.  App.  360, 
61  S.  E.  552. 

[dj  Under  a  statute  requiring  that 
pleas  in  abatement  and  in  bar  be  heard 
at  the  same  time  and  that  judgment  be 
rendered  on  each  plea,  the  jury  must 
render  a  verdict  on  both  pleas,  even 
though  the  plea  in  abatement,  which 
should  be  first  considered  and  acted 
upon  should  be  determined  in  favor  of 
the  defendant.  Cincinnati,  N.  O.  &  T. 
P.  E.  Co.  f.  McCallum,  105  Tenn.  623, 
59  S.  W.  136. 

88.  Morgan  f.  Driggs,  17  La.  176; 
Carr  v.  Stevenson,  5  Humph.  (Tenn.) 
559. 

"Responsireness,  see  supra,  III,  D, 
1,  c. 

89.  Vt.  —  Clemmons  v.  Clemmons, 
68  Vt.  77,  34  Atl.  34,  where  an  inde- 
pendent offset  is  interposed.  W.  Va. 
Black's  Admr.  v.  Thomas,  21  W.  Va. 
709.  Wis.  — Edleman  v.  Kidd,  65  Wis. 
18,  26  N.  W.  116,  a  counterclaim  aris- 
ing out  of  the  same  transaction. 

[a]  And  it  Is  Proper  for  the  Court 
so  To  Instruct  the  Jury.  —  Abbott  v. 
Curtis  &  Co.  Mfg.  Co.,  25  Fed.  402. 
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against  the  other,  a  general  verdict  for  the  plaintiff  or  defendant, 
Tvithout  mentioning  the  counterclaim,  or  the  complaint  as  the  case  may 
be  is  sufficient  when  cause  of  action  and  counterclaim  are  so  related 
that  it  is  apparent  from  the  verdict  and  record  that  Jhejury  passed 
on  each-»«  where  they  are  not  so  related  it  has  been  held  that  the  jury 
must  make  a  finding  on  each,  for  the  reason  that  a  finding  for  one  does 


[b]  A  verdict  that  "they  [the 
jurv]  find  the  plaintiff  indebted  to  the 
defendant  in  the  sum  of  two  dollars 
and  forty  cents,  over  and  above  the 
plaintiff's  demand  in  this  behalf"  is 
good.  Pledger  v.  Glover,  2  Port.  (Ala.) 
174. 

[c]  Where  partial  payments  are 
pleaded,  the  verdict  may  be  for  the 
plaintiff  for  the  amount  found  due  after 
deducting  the  payments  admitted  or 
proved.    Rohr  r.  Anderson,  51  Md.  20o. 

[d]  When  the  amount  of  a  plain- 
tiff's demand  is  admitted,  the  jury  in 
assessing  damages  on  a  counterclaim, 
mav,  subject  to  the  direction  of  the 
court  deduct  the  amount  admitted  to 
be  due  the  plaintiff,  but  their  verdict 
should  show  it.  If  it  is  uncertain 
whether  thev  made  the  deduction,  the 
verdict  should  be  set  aside.  Brainard 
V.  Lane.  26  Ohio  St.  632. 

[e]  But  when  a  defendant  cannot 
have  a  judgment  for  the  excess  of  (i) 
his  demand  over  the  plaintiff's,  unle^ss 
the  jury  find  some  amount  for  the 
plaintiff',  it  has  been  held  that  it  must 
appear  from  the  verdict  that  they  so 
found.  Morgan  v.  Driggs,  17  La.  1-b; 
Buchanan  v.  Smith,  1  Baxt.  (Tenn.) 
350  But  compare  Black's  Admr.  v. 
Thomas,  21  W.  Va.  709;  Edelman  t% 
Kidd,  65  Wis.  18,  26  N.  W.  116.  (2) 
The  verdict  in  such  case  should  ascer- 
tain and  state  the  amount  due  to  the 
plaintiff  from  the  defendant,  and  the 
larger  amount  due  to  the  defendant 
from  the  plaintiff  and  award  the  ex- 
cess to  the  defendant,  or  it  should  con- 
tain recitals  showing  that  some  amount 
was  found  for  the  plaintiff  and  that 
the  amount  awarded  the  defendant  is 
the  excess.  Buchanan  r.  Smith,  1  Baxt. 
(Tenn.)   350. 

ff]  If  there  is  no  balance,  the  ver- 
dict should  be  "nothing  due  either 
party"  instead  of  for  the  defendant, 
under  a  statute  providing  that  neither 
partv  shall  recover  costs  in  such  ease. 
Morgan  v.  Hefler,  68  Me.  131. 

90  Ind.  — Beers  v.  Flock,  2  Ind. 
App.  567,  28  N.  E.  lOU.   La.  — Theriot 


V.  Henderson,  6  La.  Ann.  222;  Kelly  v. 
Caldwell,  4  La.  38.  Mo.  —  Cosgrove  v. 
Stange,  194  Mo.  App.  14,  183  S.  W.  691; 
Nowell  f.  Mode,  132  Mo.  App.  232,  111 
S.  W.  641;  Plymouth  Cordage  Co.  v. 
Yeargain,  87  Mo.  App.  561.  Neb. 
Guthrie  f.  Brown,  42  Neb.  652,  60  N. 
W.  939.  N.  y.  —  Phillips  r.  Lewis,  12 
App.  Div.  460,  42  N.  Y.  Supp.  707. 
Ohio.  —  Butler  v.  Kneeland,  23  Ohio 
St.  196. 

[a]  There  is  no  difference  in  prin- 
ciple, between  a  failure  of  the  jury  to 
mention  the  plaintiff's  cause  of  action 
when  they  find  on  the  defendant's 
counterclaim,  and  a  failure  to  find  on 
the  counterclaim  in  finding  for  the 
plaintiff.  Cosgrove  v.  Stange,  194  Mo. 
App.  14,  183  S.  W.  691. 

[b]  Thus,  it  may  be  laid  down  03 
a  general  rule,  though  not  as  an  abso- 
lute rule  that  where  the  counterclaim 
arises  out  of  the  contract  or  transac- 
tion set  forth  in  the  petition  as  the 
foundation  of  the  plaintiff's  claim,  or 
is  connected  with  the  subject  of  action, 
a  verdict  and  finding  for  one  necessar- 
ily includes  a  verdict  and  finding 
against  the  other,  with  the  exception 
noted  in  the  case  of  Advance  Thresher 
Co.  V.  Speak,  167  Mo.  App.  470,  151  S. 
W.  235,  where  the  damages  sought  are 
consequential:  and  where  the  counter- 
claim is  file  under  the  code  section 
allowing  in  an  action  on  contract,  a 
counterclaim  on  any  other  cause  of  ac- 
tion arising  on  contract,  it  is  generally 
necessary  that  there  be  two  findings 
in  one  verdict.  Cosgrove  v.  Stange,  194 
Mo.  App.  14,  183  S.  W.  691. 

[c]  But  technical  accuracy  requires 
a  finding  on  both  causes  of  action. 
Gawk  v.^Millovich  (Mo.  App.),  203  S. 
W.  1006;  Cosgrove  v.  Stange,  194  Mo. 
\pp.  14,  183  S.  W.  691,  construing  Mar- 
shall V.  Armstrong,  105  Mo.  App.  234, 
79  S.  W.  1161;  Everson  V.  Graves,  2b 
Xeb.262.  41  N.  W.  994. 

[dj  The  party  must  request  a  spe- 
cial finding  as  to  each  cause  of  action 
if  he  wishes  one.  Everson  v.  Graves, 
26  Neb.  262,  41  N.  W.  994. 
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not  necessarily  show  a  consideration  of  the  other,'^  though  some  author- 
ities seem  to  hold  otherwise.'^ 

(V.)  Where  Several  Actions  Axe  Consolidated.  —  The  propriety  of  a  frcn- 
eral  verdict  where  several  actions  are  consolidated  is  elsewhere  dis- 
cussed.'^ 

h.  Surplusage.  —  Surplusage  does  not  vitiate  a  verdict,^*  and  will  be 
disregarded  in  entering  judgment  on  the  verdict,"  or  in  construing  it."^ 

i.  Teclinical  and  Clerical  Errors.  —  Technical  defects,  and  clerical 
errors,  do  not  invalidate  a  verdict  and  will  be  disregarded,  when  the 
meaning  of  the  jury  is  elear.^^  Accordingly,  if  the  intention  of  a  jury 
is  perfectly  clear,  a  verdict  is  not  rendered  insufficient  by  errors  of 


91.  Cosgrove  f.  Stange,  194  Mo. 
App.  14,  183  S.  W.  691. 

[a]  "Where  it  appears  that  the 
plaintiff's  cause  of  action  and  the  de- 
fendant 's  cause  of  action  are  independ- 
ent and  separate,  or  that  the  damages 
claimed  by  the  defendant  in  his  coun- 
terclaim do  not  naturally  and  necessar- 
ily follow  from  the  breach  he  is  claim- 
ing, where  his  counterclaim  does  not 
partake  of  the  same  contract  or  sub- 
ject matter  pleaded  in  the  plaintiff's 
petition,  then  in  that  case  the  verdict 
of  the  jury  must  contain  a  special  find- 
ing iu  order  to  respond  to  the  plead- 
ings." Cosgrove  v.  Stange,  194  Mo. 
App.  14,  183  S.  W.  691. 

Responsiveness,  see  supra,  III,  D, 
1,  c. 

92.  See  infra,  this  note. 

[a]  When  notice  of  set-off  is  given 
under  the  general  issue  the  set-off  is  a 
part  of  the  issue,  and  a  verdict  for  the 
plaintiff  is  in  effect  a  rejection  of  it. 
Harris  f.  Tiffany  &  Co.,  8  B.  Mon. 
(Ky.)  225.  See  also  Southern  Fittings 
&  Foundry  Co.  v.  Warfield,  18  Ga.  App. 
283,  89  S.  E.  376. 

93.  See  5  Standard  Proc.  276. 

94.  Cal.  —  Pierce  v.  Schaden,  62  Cal. 
283;  Marquard  v.  Wheeler,  52  Cal.  445; 
Watson  f.  San  Francisco  &  H.  B.  R. 
Co.,  50  Cal. '523,  525.  Fla.  — Henry  v. 
Cockcroft,  80  So.  313.  Ind.  — Pitts- 
burgh, C.  &  St.  L.  E.  Co.  V.  Adams,  105 
Ind.  151,  5  N.  E.  187.  la.  — William- 
son V.  Bunkers,  179  Iowa  485,  161  N.  W. 
449.  Ky.  — Miller  v.  Shackleford,  4 
Dana  264.  Miss.  —  Louisville  &  N.  R. 
Co.  V.  King,  119  Miss.  79,  80  So.  490. 
Neb.  —  Baum  Iron  Co.  v.  Union  Sav. 
Bank,  50  Neb.  387,  69  N.  W,  939.  Nev. 
Gregory  r.  Ffothingham,  1  Nev.  253, 
262.  N.  C  — Hawkins  v.  House,  65  N. 
C.  614.  W.  Va.  — Martin  v.  Ohio  E.  Co., 
37  W.  Va.  349,  16  S.  E.  589. 

Vol.  XXV 


Award  of  costs  as  surplusage,  see  5 
Standard  Proc.  915. 

[a]  What  Is  Surplusage.  —  (1) 
"Foreign  matter  inserted  in  a  verdict 
is  usually  regarded  as  surplusage,  un- 
less of  a  character  to  confuse  its  mean- 
ing." But  this  rule  is  not  universal. 
If  in  view  of  the  argument,  the  foreign 
matter  indicates  an  undertaking  to  de- 
cide something  beside  the  issues  sub- 
mitted, it  is  not  surplusage.  William- 
son r.  Bunkers,  179  Iowa  4S5,  161  N. 
W.  449.  (2)  A  finding  outside  the  is- 
sues which  shows  clearly  that  the  jury 
had  reasoned  incorrectly  or  that  they 
had  come  to  their  conclusion  from  false 
premises  is  not  surplusage.  Gregory  v. 
Frothingham,  1  Nev.  253,  262.  Nor  is 
a  finding  beyond  the  issue,  without 
which  the  jury  would  not  have  found 
as  it  did.    See  supra,  III,  D,  1,  c. 

95.  Ala.  —  Chambers  v.  Walker,  42 
Ala.  445.  111.  — O'Brien  v.  Palmer,  49 
111.  72.  Mo.  — Ranney  v.  Bader,  48  Mo. 
539.  N.  C.  —  Hawkini  v.  House,  65  N. 
C.  614. 

See  15  Standard  Proc.  57,  note  74. 

96.  Peninsular  Naval  Stores  Co.  v. 
State,  20  Ga.  App.  501,  93  S.  E.  159; 
Monk-Sloan  Supply  Co.  v.  Quitman  Oil 
Co.,  10  Ga.  App.  390,  73  S.  E.  522. 

97.  Cal.  — Lake  Shore  Cattle  Co.  v. 
Modoc  Land  &  Livestock  Co.,  130  Cal. 
669,  63  Pac.  72.  Ind.— Westfield  Gas  & 
M.  Co.  V.  Abernathy,  8  Ind.  App.  73,  35 
N.  E.  399.  Ore.  —  Wilson  v.  Investment 
Co.,  80  Ore.  233,  156  Pac.  249.  S.  D. 
Jeansch  f.  Lewis,  1  S.  D.  609,  48  N.  W. 
128. 

As  to  designation  of  parties,  see 
supra,  HI,  D,   1,  e,    (III). 

[a]  The  fact  that  the  jury  uses  the 
word  "estimate"  instead  of  "assess" 
in  declaring  the  amount  of  the  recov- 
ery is  a  mere  formal  objection.  Roddy 
f.  McGetrick,  49  Ala.  159. 
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grainmar,^«  punctiiation,^^  or  in  spelling,^  or  even  by  the  omission  of 

''2rSpecial  Verdicts.  -  a.  In  GeneraU  -  The  special  verdict  was  rec- 
ognized at  common  law,*  and  in  the  absence  of  statute  a  specia  verdict 
may  alwavs  be  returned.^  By  statute  in  many  states  a  «Pe«^l  ^/J^^^f. 
practically  identical  with  that  of  the  common  law  is  provided  f or,«  but 
fnother  states  the  statute  only  permits  special  verdicts  m   certain 

classes  of  cases  or  for  the  recovery  of  ^^^^^'\Tf^'trZZ^:Ju^e 
in  some  states  the  special  verdict  has  been  abolished^^  but  the  statute 
authorizing  special  interrogatories  does  not  have  that  effect  Some 
statutes  specifically  leave  it  to  the  jury's  discretion  whether  they  will 
reX  a  sSal  0^  a  general  verdict-  Under  such  statutes  the  dis- 
cretion ofThe  jury  is'usually  held  absolute,"  and  the  court  cannot 

[a]  Code  not  limiting  verdict  to 
general  verdict  the  jury  may  find  upon 
particular  questions  of  fact  upon  which 
the  judge  may  render  judgment.  Banco 
De  Sonora  v.  Bankers'  Mut.  Cas.  Co. 
(Iowa),  95  N.  W.  232. 

6.  See  the  statutes  and  TJ.  ».  —  Col- 
Tins  f.  Riley,  104  U.  S.  322,  26  L  ed. 
752.  Ark.  —  Nathan  r.  Sloan,  34  Ark. 
504  caL  —  Estate  of  Sanderson,  74 
c'al.  199,  15  Pac.  753.  111.  — Chicago  & 
X.  W.  Ry.  Co.  r.  Dunleavy,  129  111.  132, 
"2  N.  E.  15.  N.  Y. —  Williams  v.  "Wil- 
Us,  7' Abb.  Pr.  90.  .       . 

Tal  That  statutes  are  constitution- 
al, see  Udell  f.  Citizens'  St.  R.  Co.,  152 
Ind.  507,  52  N.  E.  799,  71  Am.  St.  Rep. 
336.  ,       „  ,„ 

1  7.  See  the  statutes  and  _  Coio. 
Thompson  f.  Gregor,  11  Colo.  531,  19 
Pac.  461.  Idaho.  — C.  R.  Shaw  Lumb. 
Co.  f.  Manville,  4  Idaho  369,  39  Pac. 
559  Minn.  — Morrow  v.  St.  Paul  City 
Ry.  Co.,  74  Minn.  480,  77  N.  W.  303. 

'8  See  the  statutes  and  Severy  r. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  6  Okla. 
163,  50  Pac.  162. 

9!     Hendriekson  f.  Walker,  32  Mich. 

CO 

io.  See  the  statutes  and  Colo 
Thompson  f.  Gregor,  11  Colo.  o31,  IJ 
Pac.  461.  Idaho.  — C.  R.  Shaw  Lumb. 
Co.  f.  Manville,  4  Idaho  369,  39  Pac 
559.  Ind.  Ter.  — Williams  i"-  ^ove  1 
Ind.  Ter.  585,  43  S.  W.  806  Mich. 
Peck  f.  Snyder,  13  Mich.  21.  Minn 
Morrow  r.  St.  Paul  City  Ry.  Co.,  /4 
Minn.  480,  77  N.  W.  303 

11  Cal.  — Hunt  v.  Elliott,  i7  Cal. 
588,  20  Pac.  132.  Col°- -Thompson  r. 
Gregor,  11  Colo.  531,  19  Pac  461  Me 
Fuller  f.  Kennebec  Mut.  Ins.  Co  ^i 
Me  3^5,  the  jurv  may  decline  to  bring 
in  other  than  a  general  verdict. 


Not  Ground  for  New  Trial.  — See  20 
Standard  Proc.  456. 

98.  Havs  f.  Hogan,  273  Mo.  1,  200 
S.  VV.  286;  L.  R.  A.  1918C,  715;  Gurley 
t;.  O'Dwver,  61  Mo.  App.  348.  See 
supra,  III,  D,  1,  e,  (IH). 

99.  Hays  v.  Hogan,  273  Mo.  1,  200 
S.  W.  286,  L.  R.  A.  lUlSC,  715;  Gurley 
f.  O'Dwver,  61  Mo.  App.  348. 

1.  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
V.  Darlington's  Admr.,  129  Ky.  266,  111 
S.  W.  360;  Havs  v.  Hogan,  273  Mo.  1, 
200  S.  W.  286,  L.  R.  A.  1918C,  715; 
Gurley  V.  O'Dwyer,  61  Mo.  App.  348. 

2  tr.  S.  —  Hopkins  v.  Orr,  124  U.  S. 
510!  8  Sup.  Ct.  590,  31  L.  ed.  523.  Kan. 
State  f.  Wade,  56  Kan.  75,  42  Pac  3oo.  . 
N  C.  —  Cox  r.  High  Point,  R.  &  S.  R. 
Co.,  149  N.  C.  86,  62  S.  E.  761,  16  Ann. 
Cas.  475.  J  .,j  , 

[a]  The  omission  of  the  word  dol- 
lars" or  of  the  dollar  mark  does  not 
invalidate  a  verdict.  V.  S.  — Hopkins 
t-.  Orr,  124  U.  S.  510,  8  Sup.  Ct.  590, 
31  L.  ed.  523.  Ala.  —  Montgomery  v. 
Shirlev,  159  Ala.  239,  48  So.  679.  Ga. 
Central  of  Georgia  R.  Co.  v.  Mote,  131 
Ga.  166,  62  S.  E.  164.  Mo.  — Provo 
Mfg.  Co.  f.  Severance,  51  Mo.  App.  260. 
N.  C.  —  Cox  t*.  High  Point,  R.  &  S.  R. 
Co.,  149  N.  C.  86,  62  S.  E.  761,  16  Ann. 
Cas  475.  Tex.  —  Bluestein  v.  Collins 
(Tex.  Civ.  App.),  103  S.  W.  687;  Gulf, 
C.  &  S.  F.  Rv.  Co.  r.  Fink,  4  Tex.  Civ. 
App.  269,  23  S.  W.  330.  Contra,  Nave  v. 
Collier.  6  Kv.  L.  Rep.  602. 

3.  Definition    and    distinctions,    see 

su^ra,  L  .    t.t     t    t 

4.  Springer   v.   Reeves,  4   N.   J.   L,. 

235. 

5.  Johnson  r.  Higgins,  53  Conn.  236, 
1  Atl.  616;  Farr  v.  Thompson,  1  Speers 
(S.  C.)  93.    See  supra,  III,  B. 
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direct  the  jury  to  return  only  a  special  verdict,"  but  it  is  proper  to 
instruct  the  jury,  that  they  may  in  their  discretion  render  a  special 
verdict,^^  and  where  the  discretion  of  the  jury  is  limited  to  particular 
kind  of  actions,  it  has  been  held  the  court  may  instruct  them  to  hrinrj  in 
a  special  verdict  in  other  kinds  of  cases.^*  Still  other  statutes  provide 
that  the  court  may  in  its  discretion  order  a  special  verdict  to  be  re- 
turned,^^  and  that  discretion  has  been  held  not  reviewable,"  though 
other  decisions  are  to  the  effect  that  the  court's  discretion  must  be 
soundly  exercised." 

By  still  other  statutes  a  special  or  preneral  verdict  may  be  returned 
unless  otherwise  ordered  by  the  court ;"  and  some  statutes  provide  that 
the  jury  must  be  directed  by  the  court  to  bring  in  a  special  verdict  on 
the  request  of  either  party."    These  statutes  are  mandatory,2°  but  do 


12.  Heffner  r.  Bromwell,  78  Iowa 
648,  43  N.  W.  468;  Schultz  v.  Cremer, 
59  Iowa  182,  13  N.  W.  {59. 

[a]  Judge  cannot  compel  either  gen- 
eral or  special,  nor  require  jury  to  give 
reasons  for  rendering  general  verdict. 
Peck  V.  Snyder,  13  Mich.  21. 

13.  Minn.  —  Morrow  v.  St.  Paul  City 
Ry.  Co.,  74  Minn.  480,  77  N.  W.  303. 
Ohio.  —  Adams  &  Co.'s  Express  r.  Pol- 
lock, 12  Ohio  St.  618,  refusal  to  give 
such  instruction  on  request  is  error.  Pa. 
Baltimore  &  O.  E.  Co.  v.  Sulphur  Spg. 
etc.  School  Dist.,  3  Penny.  518,  court 
may  in  its  discretion  recommend  a  spe- 
cial verdict  in  a  proper  case. 

14.  Morrow  v.  St.  Paul  City  Ry.  Co., 
74  Minn.  480,  77  N.  W.  303. 

15.  See  the  statutes  and  Cal.  —  Bur- 
ritt  V.  Gibson,  3  Cal.  396,  construing 
the  practice  act.  Colo.  —  Thompson  f. 
Gregor,  11  Colo.  531,  19  Pac.  461.  Ky. 
Howard  r.  Mosley,  8  Ky.  L.  Rep.  431. 
Minn.  —  Morrow  v.  St.  Paul  City  Ry. 
Co.,  74  Minn.  480,  77  N.  W.  303.  Vt. 
Hogle  t?.  Clark,  46  Vt.  418;  Babcock  v. 
Culver,  46  Vt.  715. 

[a]  Though  neither  party  re- 
quested it,  and  the  jury  has  disagreed 
on  a  general  verdict,  the  court  (1)  may 
require  the  jury  to  render  a  special 
verdict.  Williams  v.  Love,  1  Ind.  Ter. 
585,  43  S.  W.  856.  (2)  Though  not  re- 
quested  the  court  may  of  its  own  mo- 
tion, under  the  express  provision  of 
the  statute  direct  the  jury  to  find  a 
special  verdict.  Howard  v.  Beldenville 
Lumb.  Co.,  129  Wis.  98,  108  N.  W.  48. 

16.  Toledo,  W.  &  W.  Ry.  Co.  v.  Max- 
field,  72  111.  95.  The  particular  statute 
has  since  been  repealed.  See  Chicago 
&  N.  W.  Ry.  Co.  V.  Dunleavy,  129  111. 
132,  22  N.  E.  15. 
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17.  Burke  v.  McDonald,  2  Idaho  679, 
33  Pac.  49  (holding  that  it  was  the 
duty  of  the  court  on  proper  request  to 
submit  special  issues  where  the  issues 
were  of  a  complicated  nature);  Texas 
&  P.  Ry.  Co.  V.  Miller,  79  Tex.  78,  15 
S.  W.  264,  23  Am.  St.  Rep,  308,  11  L. 
R.  A.  395,  must  be  a  clear  abuse  of 
discretion  before  action  will  be  revised. 

18.  See  the  statutes  and  Ruffling  v. 
Tilton,  12  Ind.  259. 

19.  See  the  statutes  and  111. — Triggs 
r.  Mclntyre,  215  111.  369,  74  N.  E.  400, 
afftrmvig  115  111.  App.  257.  Ind. 
Louisville,  N.  A.  &  C.  Rv.  Co.  r.  Kane, 
120  Ind.  140,  22  N.  E.  80.  Ky.  —  Louis- 
ville &  N.  R.  Co.  f.  Brice,  84  Kv.  298, 
1  S.  W.  483;  Cook  v.  Meacham,  7  Ky. 
L.  Rep.  836;  Padueah  &  E.  R.  Co.  f. 
McLean,  5  Kv.  L.  Rep.  334.  Ohio. 
Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v. 
St.  Bernard,  19  Ohio  C.  C.  299,  10  Ohio 
Cir.  Dec.  415.  Tex.  —  Galveston,  H.  & 
S.  A.  R.  Co.  v.  Jackson,  92  Tex.  638,  50 
S.  W.  1012  (giving  the  history  of  spe- 
cial verdict  legislation  in  Texas) ;  Stahl 
V.  Askey  (Tex.  Civ.  App.)  81  S.  W.  79; 
Smith  r.  Smith,  10  Tex.  Civ.  App.  485, 
32  S.  W.  28.  Wis.  — Pearson  t:  Kellv, 
122  Wis.  660,  100  X.  W.  1064;  McDoug- 
all  V.  Ashland  Sulphite-Fibre  Co.,  97 
Wis.  382,  73  N.  W.  327;  Kenvon  v. 
Kenyon,  72  Wis.  234,  39  N.  W.  361; 
Fenelon  r.  Butts,  53  Wis.  344,  10  N.  W. 
501;  Kalckhoff  v.  Zoehrlaut,  43  Wis. 
373. 

20.  Ind.  — Noble  V.  Enos,  19  Ind.  72. 
Kan.  — Bush  v.  Peake,  14  Kan.  290. 
Ky.  —  Cook  f.  Meachem,  7  Kv.  L.  Rep. 
836;  Padueah  &  E.  R.  Co.  r.  McLean, 
5  Kv.  L.  Rep.  334.  Ohio,  —  Cleveland, 
C,  C.  &  St.  L.  Rv.  Co.  r.  St.  Bernard, 
19   Ohio  C.   C.   299,   10  Ohio   Cir.   Dec. 
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not  take  away  the  power  of  the  court  to  direct  a  non-suit  or  direct  a 
verd  ct  -  oTto  order  a  general  verdict  returned  with  the  special,"  and 
where  the  province  of  the  jury  is  merely  advisory,  the  request  need  not 

be  complied  with."  ,    .    xi,  i.  ^;^^ 

b    Courts  in  WkicJi  BeceivaUe.-l^he  general  rule  is  that  a  special 
verdict  may  be  rendered  in  a  justice's  court. 

The  federal  courts  mav  receive  a  special  verdict,"  ^ut  need  not  con^ 
form  to  the  rules  of  the  particular  state  in  respect  thereto. 

c  Time  To  Request. -The  statutes  sometimes  state  at  ^^ift  pom^ 
in  the  procedure  ?he  request  for  a  special  verdict  shall  be  mad  "  and 
one  cannot,  as  a  matter  of  right,  make  his  request  thereafter.  ine 
'ene?al  ru le,  in  the  absence  of  statute,  is  that  the  request  must  b* 
mad  before'the  instructions  are  given,"  and  ^^  ^as. been  refused  wh  re 
the  court  on  request  for  general  instructions,  has  intimated  the  char 
ac  er  of  ihe  instructions,-  and  after  argument  on  requested  ms  ruc- 
tions- But  the  court  may  grant  the  request  after  discussion  of  the 
auestions  of  law  involved  in  the  instructions,-  and  under  a  statute 
whereby  a  special  verdict  is  a  matter  of  right,  a  request  after  argument 
and  before  the  charge  is  in  time." 

d  Form  of  Request. -In  the  absence  of  statute  «^  a  request  for  a 
special  verdict  need  not  be  in  writing,-  the  practice  differing  m  this 
regard  from  that  obtaining  where  special  interrogatories  are  pro- 
Dounded3«  Merely  presenting  a  draft  of  a  special  verdict  is  not  a 
Request  for  such  a  verdict,"  and  the  court  may  refuse  a  request  to 


415  Wis.  —  Pearson  v.  Kelly,  122  Wis. 
660  100  N.  W.  1064;  Gatzow  V.  Buen- 
ing,'  106  Wis.  1,  81  N.  W.  10'03,  80  Am. 
St  Ry.  17,  49  L.  R.  A.  475,  holding 
that  refusal  is  not  ground  for  reversal 
unless  shown  to  be  prejudicial. 

21      Furlong  v.  Garrett,  44  Wis.  111. 

22.  Louisville  &  N.  R.  Co.  v.  Brice, 
84  Ky.  298,  1  S.  W.  483;  Louisville  & 
N.  R.  Co.  V.  Kaufman  &  Co.,  8  Ky.  L. 
Rep.  958.  ^   -r   J 

23.  Reddick  r.  Keesling,  129  Ind. 
l^g  '>8  N.  E.  316;  Adams  f.  Rodman, 
102' Wis.  456,  78  X.  W.  588,  759. 

24.  See  18  Standakd  Proc.  72. 

fa]  Where  justice  is  not  required 
to  be  learned  in  the  law  a  special  ver- 
dict cannot  be  returned.  Wyhe  t\ 
Hvde,  13  Johns.  (X.  Y.)  249. 

25.  Spokane  &  I.  E.  R.  Co.  v.  Camp- 
bell, 217  Fed.  518,  133  C.  C.  A.  370; 
Daube  r.  Philadelphia  &  R.  Coal  &  Iron 
Co.,  77  Fed.  713,  23  C.  C.  A.  420;  Bal- 
timore &  O.  R.  Co.  f.  Adams,  10  App. 
Cas.  (D.  C.)  97. 

26  United  States  Mut.  Ace.  Asso. 
r  Barrv,  131  U.  S.  100,  9  Sup.  Ct.  755, 
33  L.  ed.  60;  Spokane  &  I.  E.  R.  Co.  v. 
Campbell,  217  Fed.   518,   133   C.   C.  A. 


370      Generally,   as   to    conformity,   see 
the  title  "United  States  Courts." 

27.  See  the  statutes. 

28.  United  States  Exp.  Co.  f.  Jen- 
kins, 73  Wis.  471,  41  N.  W.  957  hold- 
ing that  the  court  is  under  no  duty  to 
accede  to  the  request,  but  may  do  so 
in  its  discretion.  See  also  Pool  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  56  Wis.  227, 
14  N  W.  46;  Lockhart  v.  Fessenich,  08 
Wis.  58S,  17  N.  W.  302. 

29.  See  cases  in  following  notes. 

30.  Ohio  &  M.  Ry.  Co.  1-.  Wrape,  4 
Ind.  App.  100,  30  N.  E.  428  cttvnp 
Hartlep^l  Cole,  120  Ind.  247,  22  N.  E. 
1''0 

"31.  Sanford  Tool  &  Fork  Co.  v.  Mul- 
len, 1  Ind.  App.  204,  27  X.  E   448 

32.  Lowman  v.  Sheets,  124  Ind.  416, 
24  X.  E.  351,  7  L.  R.  A.  784. 

33.  Baltimore  &  O.  R.  Co  v.  Mc- 
Camev,  12  Ohio  C.  C.  543,  5  Ohio  Cir. 
Dec.  631. 

34.  See  the  statutes 

35.  Schmitt  V.  Xorthern  Pac.  R.  Co., 
i9n  Wi«    397    98  X.  W.  202. 

'le     See    the    title^   "Special    Inter- 

rogatories  to  Juries."      .  ^  _     rt,»  « 

37.     Louisville,  X.  A.  &  C.  Ry.  Co.  v. 
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direct  the  finding  of  a  special  verdict,  and  to  submit  certain  questions 
only.^^ 

e    Instructions.  —  Subject  to  the  general  rule  obtaining  in  the  partic 
ular  jurisdiction  as  to  charging  or  commenting  upon  the  evidence,^ 
and  tiie  rule  that  where  special  interrogatories  are  submitted  the  court 
must  not  intimate  what  the  legal  effect  of  the  answers  will  be,*''  the 
court  may  explain  to  the  jury  what  facts  are  material,  and  give  thcra 
such  instructions  as  wnll  enable  them  to  settle  those  facts.*^    It  is  not 
good  practice  to  indicate  which  party  asked  for  certain  instructions, 
nor  to  distinguish  portions  as  originating  with  the  court."    The  court 
should  not   instruct   generally   on   the   law   applicable   to   the   case, 
and  as  in  other  cases  "  abstract  principles  of  law  should  be  omitted. 
But  where  the  issue  is  one  of  mixed  law  and  fact  an  instruction  on 
the  law  may  be  necessary." 

f.  Preparation  and  Form  of  the  Special  Verdict.  —  The  preparation 
and  form  of  the  verdict  is  largely  in  the  court 's  discretion."  The  court 
may  formulate  the  special  verdict,  in  some  jurisdictions,**  but  the 


Kane,  120  Ind.  140,  22  N.  E.  80;  Wool- 
len V.  Whitacre,  91  Ind.  502. 

38.  Noble  v.  Enos,  19  Ind.  72;  Mc- 
Dougall  t\  Ashland  Sulphite-Fibre  Co., 
97  Wis.  382,  73  N.  W.  327;  Fenelon  v. 
Butts,  53  Wis.  344,  10  N.  W.  501. 

39.  See  13  Standard  Prog.  829,  et 
seq. 

40.  See  the  title  "Special  Inter- 
rogatories  to  Juries." 

41.  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Flannagan,  113  Ind.  488,  14  N.  E.  370, 
3  Am.  St.  Rep.  674;  Lyle  v.  McCor- 
mick  Harv.  Mach.  Co.,  108  Wis.  81,  84 
N.  W.  18,  51  L.  R.  A.  906. 

[a]  Matters  wMcli  may  "be  instruct- 
ed on.  "Such  as  are  necessary  to  in- 
form the  jury  as  to  the  issues  made  by 
the  pleadings,  the  rules  for  weighing 
and  reconciling  the  testimony,  who  has 
the  burden  of  proof  as  to  the  facts  to 
be  found,  with  whatever  else  may  be 
necessary  to  enable  the  jury  clearly  to 
understand  their  duties  concerning  such 
special  verdict,  and  the  facts  to  be 
found  therein."  Udell  r.  Citizens' 
etc.  Co.,  152  Ind.  507,  52  N.  E.  799,  71 
Am.  St.  Rep.  336,  citing  Roller  v. 
Kling,  150  Ind.  159,  49  N.  E.  948. 

[b]  Instruction  on  burden  of  proof 
criticised  as  being  too  general.  The 
jury  should  be  instructed  on  which  side 
the  burden  lay  as  to  each  issue.  Sie- 
brecht  V.  Hogan,  99  Wis.  437,  75  N.  W. 
71. 

[c]  Measure  of  Damages.  —  West- 
ern Union  Tel.  Co.  v.  Newhouse,  6  Ind. 
App.  422,  33  N.  E.  80O. 
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42.  Gutzman  r.  Clancy,  114  Wis. 
589,  90  N.  W.  1081,  58  L.  R.  A.  744. 

43.  U.  S.  —  Ward  f.  Cochran,  71 
Fed.  127,  18  C.  C.  A.  1.  Ind.  — Udell 
r.  Citizens'  St.  Ry.  Co.,  152  Ind.  507, 
52  N.  E.  799,  71  Am.  St.  Rep.  336; 
Louisville,  N.  A.  &  C.  Ry.  Co.  f.  Lynch, 
147  Ind.  165,  44  N.  E.  997,  46  N.  E. 
471,  34  L.  R.  A.  293.  Tex.  — Cole  v. 
Crawford,  69  Tex.  124,  5  S.  W.  646. 
Wis.  — Goesel  i*.  Davis,  100  Wis.  678, 
76  N.  W.  768. 

44.  See  13  Standard  Prog.  772. 

45.  Cullcn  V.  Hanisch  114  Wis.  24, 
89  N.  W.  900;  Mauch  v.  Hartford,  112 
Wis.  40,  87  N.  W.  816;  Ward  f.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  102  Wis.  215, 
78  N.  W.  442. 

46.  York  f.  Hilger  (Tex.  Civ,  App.), 
84  S.  W.  1117;  Baxter  v.  Chicago  &  N, 
W.  R.  Co.,  104  Wis.  307,  80  N.  W.  644. 

47.  Cal.  —  American  Co.  v.  Brad- 
ford, 27  Cal.  360.  Dak.  — McCormach 
V.  Phillips,  4  Dak.  506,  34  N.  W.  39. 
Ind.  —  Louisville,  N.  A.  &  C.  Ry.  Co. 
V.  Flannagan,  113  Ind.  488,  14  N.  E. 
370,  3  Am.  St.  Rep.  674.  N.  C  — Jor- 
dan V.  Farthing,  117  N.  C.  181,  23  S.  E. 
244.  Wis.  —  Ilebbe  r.  Maple  Creek, 
121  Wis.  668,  99  N.  W.  442. 

48.  Suvdam  r.  Williamson,  20  How. 
(\J.  S.)  427,  15  L.  ed.  978;  Mumford  v. 
Wardwell,  6  Wall.  (U.  S.)  423,  18  L. 
ed.  756;  Wittersheim  v.  Lady  Carlisle, 
1  H.  Bl.  631,  126  Eng.  Reprint  360; 
Cook  V.  Gerrard,  1  Saund.  170,  85  Eng. 
Reprint   171. 

[a]     It  does  not  vitiate  the  findings 
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practice  in  some  states  has  permitted  or  required  the  preparation  of 
the  verdict  by  the  jury  either  with  or  without  aid  by  counsel.*^ 

g.  Formal  Requisites,  — GeneraWy  by  statute  the  special  verdict 
must  be  in  writing,^"  and  must  be  signed  by  the  foreman.^i 

Formal  Conclusion.  —  The  general  rule  is  that  the  special  verdict  need 
not  conclude  that  the  jury  find  one  way  or  the  other  as  the  court  may 
decide  the  law.^^  The  verdict  need  not  find  for  either  plaintiff  or  de- 
fendant.®^ 

h.  Sufficiency  of  Special  Verdict.  —  The  special  verdict  must  pass 
upon  all  the  material  issues."    The  jury  should  not  find  on  immaterial 


that  the  judge  wrote  them  out,  pro- 
vided the  jury  agreed  thereto  and  re- 
turned them  as  their  verdict.  Aiken 
V.  Lyon,  127  N.  C.  171,  37  S.  E.  199. 

49.  See  the  statutes  and  U.  S. 
Mumford  v.  Wardwell,  6  Wall.  423,  18 
L.  ed.  756.  Kan.  —  Foster  v.  Turner, 
31  Kan.  58,  1  Pac.  145.  Ky.  — Miller 
f.  Shackleford,  4  Dana  264.  Ohio. 
Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v. 
St.  Bernard,  19  Ohio  C.  C.  299,  10  Ohio 
Cir.  Dec.  415. 

[a]  Under  former  Indiana  statute 
(1)  two  drafts  were  prepared,  one  by 
each  counsel,  and  the  jury  adopted  that 
one  which  they  held  expressed  the  facts 
as  found  by  them,  or  might  alter  either, 
or  might  reject  both  and  prepare  a 
verdict  themselves.  See  Hopkins  v. 
Stanley,  43  Ind.  553;  Pittsburgh,  Ft. 
W.  &  C.  Ey.  Co.  V.  Ruby,  38  Ind.  294, 
10  Am.  Rep.  Ill;  Kentland  f.  Hagan, 
17  Ind.  App.  1,  46  N.  E.  43.  (2)  Under 
this  statute  the  court  could  not  formu- 
late a  special  verdict.  Pittsburgh,  Ft. 
W,  &  C.  Ry.  Co.  V.  Ruby,  38  Ind.  294, 
10  Am.  Rep.  Ill;  but  compare  Lauter 
V.  Duckworth,  19  Ind.  App.  635,  48  N. 
E.  864. 

Preparation  by  court  or  counsel  of 
special  interrogatories  see  "Special  In- 
terrogatories to  Juries." 

50.  See  the  statutes. 

51.  In  re  Keithley  's  Est.,  134  Cal.  9, 
66  Pac.  5;  Mounts  v.  Goranson,  29 
Wash.  261,  69  Pac.  740. 

52.  Illinois  Cent.  R.  Co.  v.  Cheek, 
152  Ind.  663,  53  N.  E.  641;  Hendrick- 
son  f.  Walker,  32  Mich.  68,  and  see 
cases  in  following  note. 

fa]  Formerly  this  was  required  in 
North  Carolina. — See  State  v.  Moore, 
107  N.  C.  770,  12  S.  E.  249.  But  the  rule 
is  now  otherwise.  State  v.  Spray,  113 
N.  C.  686,  18  S.  E.  700. 

53.  U.  S.  —  Suydam  f.  Williamson, 
20    How.    427,    15    L.    ed.    978.     Colo. 


Knight  V.  Fisher,  15  Colo.  176,  25  Pac. 
78.  Ind.  —  Helwig  v.  Beckner,  149  Ind. 
131,  46  N.  E.  644,  48  N.  E.  788.  Mich. 
Hendrickson  v.  Walker,  32  Mich.  68. 
Wis. —  Baxter  f.  Chicago  &  N.  W.  R. 
Co.,  104  Wis.  307,  80  N.  W.  644. 

54.  U.  S.  —  Daube  f.  Philadelphia 
&  R.  Coal  &  Iron  Co.,  77  Fed.. 7 13,  23 
C.  C.  A.  420.  Ala.  —  Sewall  v.  Glidden, 
1  Ala.  52;  Lee  v.  Campbell's  Heirs,  4 
Port.  198.  Cal.  —  Estate  of  Sanderson, 
74  Cal.  199,  15  Pac.  753.  Kan.  —  Mc- 
Gonigle  f.  Gordon,  11  Kan.  167.  Me. 
Nicholson  v,  Maine  Cent.  R.  Co.,  TOO 
Me.  342,  61  Atl.  834.  N.  Y.  —  Brush  v. 
Batten,  15  N.  Y.  St.  548.  N.  C  — Ray 
V.  Eason,  173  N.  C.  337,  91  S.  E.  1009. 
Ohio.  —  Leach  v.  Church,  10  Ohio  St. 
148.  Pa.  —  Com.  v.  Pfromm,  255  P«i. 
485,  100  Atl.  276.  Va.  —  Tunnell  v. 
Watson,  2  Munf.  (16  Va.)  283. 

[a]  Nothing  must  remain  for  the 
court  but  to  draw  the  conclusions  of 
law  from  the  facts  found.  Silliman  v. 
Gano,  90  Tex.  637,  39  S.  W.  559,  40  S. 
W.  391. 

[b]  Mandamus  will  not  lie  to  com- 
pel reception  of  special  verdict  until 
the  jury  have  found  on  all  the  issues 
submitt'ed  to  them.  Rose  v.  Harvey,  18 
R.  L  527,  30  Atl.  459. 

[c]  "Indiana  Kule."  — (1)  What 
has  sometimes  been  called  the  "Indiana 
Rule"  departs  from  the  rule  that  the 
verdict  cannot  support  a  judgment  un- 
less it  responds  to  all  the  issues,  by  per- 
mitting judgment  to  be  entered  on  tna 
assumption  that  the  jury  found  against 
the  party  having  the  burden  on  that 
issue.  See  Boyer  v.  Robertson,  144  Ind. 
604,  43  N.  E.  879;  Louisville,  N.  A.  & 
C.  Rv.  Co.  f.  Buck,  116  Ind.  566,  19  N. 
E.  453,  9  Am.  St.  Rep.  883,  2  L.  R.  A. 
520;  Ft.  Wayne  v.  Durnell,  13  Ind.  App. 
669,  42  N.  E.  242.  (2)  A  verdict  is  suf- 
ficient which  finds  enough  facts  to  con- 
stitute a  cause  of  action,  though  all  the 
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facts.^^  The  issuable  facts  presented  by  the  pleadings  and  evidence 
are  what  must  be  found,^*^  but  matters  which  were  pleaded  and  which 
there  is  no  evidence  to  support  should  not  be  iuund."  If  all  the  liti- 
gated issues  are  disposed  of  the  verdict  is  sutlicient.^*  In  other  words 
it  is  sufficient  if  it  finds  all  the  facts  put  in  issue  by  the  pleadings,  and 
on  which  Uiere  is  conHicting  evidence.^'-*  JSo  matters  which  are  mere 
surplusage  need  not  be  found/"  The  substance  only  of  the  issues  need 
be  found,"  without  any  greater  minuteness  than  in  the  plcadings,**- 
and  each  particular  matter  of  dispute  between  witnesses  need  not  be 
covered.*^^  If  findings  embrace  facts  not  in  issue,  no  conclusion  of  law 
can  be  based  on  those  facts,^*  but  such  findings  may  be  ignored  as  sur- 
plusage,'^^  and  judgment  rendered  upon  the  findings  properly  made."'* 
Tlie  facts  must  be  fovuid,  and  nut  mere  recitals  of   the  evidence,*^'   or 


allegations  of  the  complaint  are  not 
found.  Bower  v.  Bower,  146  Ind.  393, 
45  N.  E.  595. 

[dj  In  Texas  by  statute  if  the  jury 
answers  all  questions  submitted,  the 
court  is  presumed  to  have  found  from 
the  evidence  the  omitted  facts  neces- 
sary to  support  the  judgment,  provided 
there  is  such  evidence,  even  though  the 
special  verdict  does  not  find  all  neces- 
sary facts.  Southern  Cotton  Oil  Co.  v. 
Wallace,  23  Tex.  Civ.  App.  12,  54  S.  W. 
638. 

Court  cannot  aid  construction  of  ver- 
dict by  inferring  facts  not  found  see 
infra,  IX,  C. 

55.  Ind.  —  Brazil  Block  Coal  Co.  v. 
Hoodlet,  129  Ind.  327,  27  N.  E.  741. 
Mich.  —  Erwin  v.  Clark,  13  Mich.  10. 
W.  Va.  —  Bentley  v.  Standard  Fire  Ins. 
Co.,  40  W.  Va.  729,  23  S.  E.  584. 

56.  Cal.  — Ehlers  V.  Wannack,  118 
Cal.  310,  50  Pac.  433.  Ohio.  — Howard 
V.  Brower,  37  Ohio  St.  402.  Tex. 
Thompson  v.  Tinnin,  25  Tex.  Supp.  56. 
Wis.  —  Eberhardt  v.  Sanger,  51  Wis. 
72,  8  N.  W.  Ill,  the  inquiry  is  limited 
to  that  "or,  at  most,  to  such  as  might 
properly  have  been  put  in  issue  by  the 
pleadings — i.  e.,  issuable  facts  in  con- 
tradistinction to  mere  evidence." 

57.  Ind.  —  La  Fayette  v.  Allen,  81 
Ind.  166.  N.  Y.  —  Jones  v.  Brooklvn 
Life  Ins.  Co.,  61  N.  Y.  79.  Tex.  —  Tex- 
as &  P.  Ey.  Co.  V.  Hipjhtower,  12  Tex. 
Civ.  App.  41,  33  S.  VV.  541.  Wis.  — Gib- 
bons V.  Wisconsin  Val.  E.  Co.,  62  Wis. 
546,  22  N.  W.  533. 

58.  Jones  v  Brooklyn  Life  Ins.  Co.. 
61  N.  Y.  79;  Ward  v.  Busack,  46  Wis. 
407,  1  N.  W.  107. 

59.  Wisconsin  Farm  Land  Co.  v. 
Bullard,  119  Wis.  320,  96  N.  W.  833. 
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60.  Tucker  v.  Hyatt,  151  Ind.  332, 
51  N.  E.  469,  44  L.  E.  A.  129. 

61.  Cal.  —  Alhambra  Addition  Wa- 
ter Co.  f.  Eiehardson,  72  Cal.  598,  14 
Pac.  379.  Ind.  —  Puierbaugh  v.  Puter- 
baugh,  131  Ind.  288,  3U  iS.  E.  519,  15 
L.  E.  A.  341;  Becknell  f.  Hosier,  IJ 
Ind.  App.  5,  37  N.  E.  580.  Pa.  —  Com. 
V.  Chathams,  50  Pa.  l&l,  68  Am,  Dec. 
539. 

62.  CaL  — Murdock  v.  Clarke,  24 
Pac.  272.  Ind.  — Western  Union  TeL 
Co.  V.  JStratemeier,  11  Ind.  App.  601,  39 
N.  E.  527.  Kan.  —  First  JN'at.  Bank  v. 
Peck,  8  Kan.  660. 

63.  Eberhardt  v.  Sanger,  51  Wis.  72, 
8  N.  W.  Ill,  every  question  put  to  a 
witness  is  not  in  itself  a  "material 
issue  of  fact." 

64.  U.  S.  —  Patterson  v.  United 
States,  2  Wheat.  221,  4  L.  ed.  224.  Ind. 
Cincinnati  Barbed-Wire  Fence  Co.  v. 
Chenoweth,  22  Ind.  App.  685,  54  N.  E. 
403.  Tex.  —  Hardy  v.  DeLeon,  5  Tex. 
211.  Wis.  —  Gehl  V.  Milwaukee  Prod- 
uce Co.,  105   Wis.  573,  81  N.  W.  666. 

65.  Bowlus  V.  Phenix  Ins.  Co.,  133 
Ind.  106,  32  N.  E.  319,  20  L.  E.  A.  400; 
Kearney  v.  Wurdeman,  33  Mo.  App. 
447.  Compare  Puterbaugh  v.  Puter- 
Laugh,  131  Ind.  288,  30  N.  E.  519,  15 
L.  E.  A.  341. 

66.  Van  Valkenburgh  f.  Dean,  15 
Ind.  App.  693,  44  N.  E.  652. 

67.  U.  S.  — Barnes  v.  Williams,  11 
Wheat.  413,  6  L.  ed.  508.  Ark.  — Lan- 
gin  V.  Nowland,  44  Ark.  84;  Little 
Eock  &  Ft.  S.  E.  Co.  V.  IMiles,  40  Ark. 
298,  48  Am.  Eep.  10;  Nathan  v.  Sloan, 
34  Ark.  524.  Ind.  —  Boyer  r.  Eobert- 
son,  144  Ind.  604,  43  N.  E.  879.  N.  Y. 
Seward  r.  Jackson,  8  Cow.  406.  N.  O. 
State  V.  Fenner,  166  N.  C.  247,  80  S.  E. 
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mere  determination  of  disputes  over  evidentiary  facts.*'  The  ultimate 
facts  must  be  stated  and  not  the  evidence  on  which  they  rest,®'  but 
verdicts  have  been  upheld  which  find  probative  facts  from  which  the 
ultimate  facts  necessarily  result/"  though  something  more  is  needed 
than  the  finding  of  evidence  sufficient  to  establish  prima  facie  the 
ultimate  facts,^^  and  it  is  said  that  the  law  must  have  made  the  evident- 
iary facts  conclusive  evidence  of  the  ultimate  facts  before  a  return  of 
the  one  will  be  tantamount  to  finding  the  othorJ^  The  mere  presence 
of  evidence  in  the  special  verdict  does  not  vitiate  it,  if  sufficient  facts 
are  properly  found,"  but  the  improperly  recited  evidence  cannot  be 


970;  State  f.  Allen,  166  N.  C.  265,  80 
S.  E.  1075;  State  v.  Watts,  32  N.  C. 
369.  Ohio.  —  Hambleton  r.  Dempsey 
&  Co.,  20  Ohio  St.  168;  Leach  v. 
Church,  10  Ohio  St.  148.  Va.— Blank's 
Admr.  v.  Foushee,  4  Munf.  (18  Va.) 
61.  Eng.  —  Rex  r.  Royce,  4  Burr.  2073, 
98  Enpr.  Reprint  81. 

fa]  Obtaining  of  a  mere  extract  of 
the  evidence  is  not  the  design  of  the 
special  verdict.  Zimmer  v.  Fox  River 
A'al.  Elec.  R.  Co.,  118  Wis.  614,  95  N. 
W.  957. 

[b]  Failure  to  find  the  conclusions 
of  fact  cannot  be  cured  by  consent  of 
the  parties.  Alberts  r.  Baker,  21  Ind. 
App.  373,  52  N.  E.  469;  Seward  v.  Jack- 
son, 8  Cow.  (N.  Y.)  406. 

68.  Baxter  v.  Chicago  &  N.  W.  E. 
Co.,  104  Wis.  307,  80  N.  W.  644. 

69.  U.  S.  —  Suvdam  r.  Williamson, 
20  How.  427,  15  L.  ed.  978;  Monticello 
Bank  r.  Bostwick,  77  Fed.  123,  23  C. 
C.  A.  73.  Ark.  —  Lanagin  r.  Nowland, 
44  Ark.  84.  Ill,  —  Vincent  v.  Morrison, 
1  111.  227.  Ind.  — Voris  r.  Star  City 
BMg.  etc.  Assn.,  20  Ind.  App.  630,  50 
N.  E.  779;  State  v.  Griff  en,  16  Ind.  App. 
555,  45  N.  E.  935.  Kan. —  First  Nat. 
Bank  r.  Peck,  8  Kan.  660.  Mo.  —  Jack- 
son f.  German  Ins.  Co.,  27  Mo.  App.  62. 
N.  Y.  —  Langlev  v.  Warner,  3  N,  Y. 
327.  N.  C  — State  v.  Watts,  32  N.  C. 
369.  N.  D.  —  Russell  r.  Mever,  7  N.  D. 
335,  75  N.  W.  262,  47  L.  R.  A.  637.  Ohio. 
Leach  v.  Church,  10  Ohio  St.  148.  Pa. 
Kinsley  v.  Coyle,  58  Pa.  461.  S,  C. 
Farr  v.  Thompson,  1  Speer  93.  Va. 
Brown  r.  Ralston,  4  Rand.  (25  Va.)  504. 

[a]  In  Indiana  it  is  said  to  be 
"very  difficult  to  deduce  from  the  de- 
cisions *  *  *  a  rule  by  the  use  of 
which  conclusions,  ultimate  facts  and 
evidentiary  facts  can  be  differentiated. 
*  *  *  'The  only  safe  plan  is  to  put 
them  into  the  special  verdict,  where 
they  can  do  no  harm   if  they  should 


turn  out,  in  the  opinion  of  the  court, 
to  be  evidentiary  facts,  and  where 
their  absence  might  be  fatal  if  they 
should  turn  out  to  be  inferential 
facts.'  "  Eraser  v.  Churchman,  43  Ind. 
App.  200,  86  N.  E.  1029,  quoting  Louis- 
ville, N.  A.  &  C.  Rv.  Co.  f.  Miller,  141 
Ind.  533,  37  N.  E.  343.  See  also  Shirk 
r.  Wabash  R.  Co.,  14  Ind.  App.  126,  42 
N.  E.  656,  where  many  of  the  cases  are 
collected  which  bear  more  particularly 
on  how  far  the  special  verdict  may  go 
when  negligence  and  contributory  neg- 
ligence are  involved. 

70.  Cal.  —  Alhambra  Addition  Wa- 
ter Co.  f.  Richardson,  72  Cal.  598,  14 
Pac.  379.  Ind.  — Rowlev  v.  Sanng,  141 
Ind.  179,  40  X.  E.  674.  Okla.  — Severy 
V.  Chicago,  R.  L  &  P.  Ry.  Co.,  6  Okla. 
153,  50  Pac.  162. 

[a]  If  from  the  facts  found  bu-t  one 
inference  could  be  drawn,  the  jury  need 
not  find  the  inferential  fact.  Winchell 
V.  Abbott,  77  Wis.  371,  46  N.  W,  665; 
Monkhouse  r.  Hay,  8  Price   (Eng.)  256, 

[b]  Fraud  need  not  be  found  ex- 
pressly, if  facts  amounting  to  fraud  be 
found.  Robertson  r.  Ewell,  3  Munf.  (17 
Va.)   1. 

71.  IT,  S.  —  Prentice  v.  Zane's 
Admr.,  8  How.  470,  12  L.  ed.  1160.  HI. 
Chicago  &  N.  W.  Rv.  Co.  v.  Dunleavy, 
129  111.  132,  22  N.  E.  15.  N.  Y.  — Rog- 
ers V.  Eagle  Fire  Co.,  9  Wend.  611. 
Ohio.  —  Blake's  Lessee  v.  Davis,  20 
Ohio  231. 

72.  Chicago  &  N.  W.  Ry.  Co.  v.  Dun- 
leavy, 129  111.  132,  22  X.  E.  15;  John 
V.  Bates,  Litt.  Sel.  Cas.  (Ky.)   106. 

[a J  If  the  facts  are  such  that  rea- 
sonable men  might  differ  as  to  the  in- 
ferences, the  jury  should  draw  the  in- 
ference. Louisville,  N.  A.  &  C.  Ry. 
Co.  V.  Miller,  141  Ind.  533,  37  N.  E.  343. 

73.  Whitcomb  v.  Smith,  123  Ind.  329, 
24  N.  E.  109;  Railsback  v.  Railsback, 
12  Ind.  App.  659,  40  N.  E.  276,  1119. 
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drawn  upon  by  the  court  to  uphold  a  judgment  contrary  to  the  ultimate 
facts  properly  found.'* 

Uncontroverted  Matters.  —  Facts  admitted  by  the  pleadings  need  not 
be  foiind,'^  but  facts  admitted  on  the  trial  should  be  found J«  Accord- 
ing to  one  line  of  authorities  the  jury  must  find  every  fact  necessary 
to  sustain  the  judgment,  however  clear  and  undisputed  the  evidence 
may  be,"  but  in  at  least  one  jurisdiction  any  undisputed  fact  may  be 
considered  by  the  court  as  if  part  of  the  special  verdict,"  and  the  right 
of  the  court  to  compel  amendment  of  the  special  verdict  to  include  un- 
litigated  or  undisputed  facts  hns  also  been  recognizel.'^" 

The  Jury  Must  Not  State  Their  Conclusion  of  Law-^^^  —  If  then  the  special 
verdict  be  merely  a  conclusion  of  law.  it  will  be  set  aside."  But  the 
verdict  will  stand  if  it  contains  sufficient  facts  properly  found,  not- 
withstanding a  recital  therein  of  the  jury's  conclusion  of  law." 

The  verdict  must  be  definite  and  certaln,83  and  the  facts  must  be  found 


[a]  It  needlessly  encumbers  the  rec- 
ord but  otherwise  it  neither  heli)S  nor 
harms  a  special  verdict  to  include  the 
evidentiary  facts.  Louisville,  N.  A.  & 
C.  Ry.  Co.  V.  Miller,  141  Ind.  533,  37 
N.  E.  343. 

74.  La  Frombois  v.  Jackson,  8  Cow. 
(N.  Y.)  589,  18  Am.  Dec.  463;  Seward 
V.  Jackson,  8  Cow.  (N.  Y.)  406. 

75.  Cal.  —  Powell  v.  Lemoore,  1 25 
Cal.  468,  58  Pac.  83.  Kan.  —  McGon- 
igle  V.  Gordon,  11  Kan.  167;  Burton  r. 
Boyd,  7  Kan.  17.  Minn.  —  Fenske  v. 
Nelson,  74  Minn.  1,  76  N.  W.  785.  N. 
Y.  — Barto  v.  Himrod,  8  N.  Y.  483,  59 
Am.  Dec.  506.  Tex.  —  Cole  r.  Crawford, 
69  Tex.  124,  5  S.  W.  646;  Wentworth 
1-.  King  (Tex.  Civ.  App.),  49  S.  W.  696. 
Wis.  —  Carpenter  v.  Eolling,  107  Wis. 
559,  83  N.  W.  953. 

76.  Wabash  Ry.  Co.  v.  Miller,  18 
Ind.  App.  549,  48  N.  E.  663. 

77.  U.  S.  — Daube  v.  Philadelphia 
&  E.  Coal  &  Iron  Co.,  77  Fed.  713,  23 
C.  C.  A.  420.  Pa.  — Van  Svckel  v. 
Stewart,  77  Pa.  124;  Wallingford  v. 
Dunlap,  14  Pa.  31.  Tex.  —  Smith  v. 
Warren,  60  Tex.  462;  Thomas  v.  Sal- 
mons  (Tex.  Civ.  App.),  39  S.  W.  1094. 

78.  Cooper  v.  Insurance  Co.,  96  Wis. 
362,  71  N.  W.  606;  MeDermott  v.  Chi- 
cago, M.  &  St.  P.  Ey.  Co.,  91  Wis.  38, 
64  N.  W.  430;  Hutchinson  v.  Chicago  & 
N.  W.  E.  Co.,  41  Wis.  541.  But  see 
Hodges  V.  Easton,  106  U.  S.  408,  1  Sup. 
Ct.  307,  27  L.  ed.  169. 

79.  See  infra,  VII. 

80.  U.  S.  —  United  States  v.  Collier, 
3  Blatch.  (U.  S.)  325,  25  Fed.  Cas.  No. 
14,833.  Cal.  — 7?i  re  Gharky's  Estate, 
57   Oal.   274.    Ind.  —  Aurelius  v,  Lake 
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Erie  &  W.  R.  Co.,  19  Ind.  App.  584,  49 
N.  E.  857.  la.  —  Hatfield  r.  Lockwood, 
18  Iowa  296.  Mich.  —  Erwin  v.  Clark, 
13  Mich.  10.  Pa.  —  Com.  v.  Chathams, 
50  Pa.  181,  88  Am.  Dec.  539.  Tex. 
Devine  v.  United  States  Mortgage  Co. 
(Tex.  Civ.  App.),  48  S.  W.  585.  Va. 
Brummel  &  Co.  f.  Enders,  S.  &  Co.,  18 
Gratt.   (59   Va.)    873. 

[a]  Should  Not  Be  Accompanied  by 
a  General  Verdict.  —  Daube  f.  Phila- 
delphia &  E.  Coal  &  Iron  Co.,  77  Fed. 
713,  23  C.  C.  A.  420.    See  supra,  III,  B. 

81.  Terre  Haute  &  I.  E.  Co.  v.  Beck- 
er, 146  Ind.  202,  45  N.  E.  96;  Keller  v. 
Boatman,  49  Ind.  104;  Aultman  &  Co. 
r.  Eichardson,  21  Ind.  App.  211,  52 
N.  E.  86. 

82.  U.  S.  —  Butler  v.  Hopper,  1 
Wash.  C.  C.  499,  4  Fed.  Cas.  No.  2,241. 
Ind.  — Louisville,  N.  A.  &  C.  Ey.  Co.  v. 
Berkev,  136  Ind.  181,  35  N.  E.  3;  Dull 
V.  Cleveland,  C.  C.  &  St.  L.  Ey.  Co.,  21 
Ind.  App.  571,  52  N.  E.  1013;  Voris  V. 
Star  City  Building  etc.  Assn.,  20  Ind. 
App.  630,  50  N.  E.  779.  Ky.  — Miller 
V.  Shacklef ord,  4  Dana  264.  Wis.  —  Mc- 
Carthy V.  Whiteomb,  110  Wis.  113,  85 
N.  W.  707. 

[a]  If  the  finding  is  correct  in  law, 
and  in  harmony  with  the  facts  found 
the  verdict  is  good,  though  the  jury 
had  no  right  to  draw  the  inference. 
Pittsburgh,  C.  C.  &  St.  L.  Ey.  Co.  v. 
Burton,  139  Ind.  357,  37  N.  E.  150,  38 
N.  E.  594;  Stafford  f.  Chippewa  Val. 
Elee.  E.  Co.,  110  Wis.  331,  85  N.  W. 
1036. 

83.  Ala.  — Tisdale  r.  Alabama  &  G. 
Lumb.  Co.,  131  Ala.  456,  31  So.  729. 
Ind.  —  Becknell  v.  Hosier,  10  Ind.  App. 
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not  upon  hypothesis^*  or  impliedly.^^  If  the  verdict  as  a  whole  dis- 
closes sufficient  basis  to  support  the  judgment,  the  latter  will  stand." 
If  the  verdict  be  uncertain  because  of  inconsistent  and  confused  find- 
ings, it  cannot  be  cured  by  disregarding  those  portions,"  unless  the 
inconsistent  parts  are  themselves  immaterial.^^  If  the  findings  are 
contradictory,  no  judgment  can  be  rendered  thereon.^* 

3.  General  Verdict  With  Special  Case  Reserved.  —  At  common  law 
when  the  law  is  doubtful,  the  jury  may  find  a  general  verdict,  subject 
to  the  opinion  of  the  court  as  to  the  law  arising  on  a  special  case 
specifically  stated  by  the  jury.^°  In  some  states  it  is  provided  that 
where  on  the  trial  of  an  issue  by  a  jury,  the  case  presents  only  ques- 


5,  37  N.  E.  580.  Minn.  —  Pint  v.  Bauer, 
31  Minn.  4,  16  N.  W.  425.  N.  C  — Bot- 
toms V.  Seaboard  &  R.  Co.,  109  N.  C.  72, 
13  S.  E.  738.  OMo.  —  Kyser  v.  Cannon, 
29  Ohio  St.  359.  Pa.  —  Loew  v.  Stock- 
er,  61  Pa.  347.  S.  C  — State  v.  Dun- 
can, 2  McCord  129.  Tex.  —  Schwartz- 
man  V.  Cabell  (Tex.  Civ.  App.),  49  S. 
W.  113.  Va.  — Hall  v.  Ratliff,  93  Va. 
327,  24  S.  E.  1011.  Wis.  —  McGowan 
t*.  Chicago  &  N.  W.  Ry.  Co.,  91  Wis. 
147,  64   N.   W.  891. 

84.  Woodson  v.  McCune,  17  Cal. 
298  (a  findings  of  notice  "if  the  pos- 
session is  notice,"  is  too  equivocal); 
Carroll  v.  Bohan,  43  Wis.  218. 

85.  Breeze  v.  Doyle,  19  Cal.  101. 

86.  Alhambra  Addition  Water  Co. 
V.  Richardson,  72  Cal.  598,  14  Pac.  379; 
Brinson-Judd  Grain  Co.  f.  Becker,  76 
Mo.  App.  375. 

87.  Beckncll  v.  Hosier,  10  Ind.  App. 
5,  37  N.  E.  580. 

88.  Robinson  v.  Washburn,  81  Wis. 
404,  51    N.   W.  578. 

89.  U.  S.  —  Bellows  f.  Hallowell  & 
Augusta  Bank,  2  Mason  31,  3  Fed.  Cas. 
No.  1,279.  Minn.  —  Pint  v.  Bauer,  31 
Minn.  4,  16  N.  W.  425.  N.  Y.  — Smyth 
f.  Marsich,  4  App.  Div.  171,  38  N.  Y. 
Supp.  932;  Seward  v.  Jackson,  8  Cow. 
406  N".  C  —  Bottoms  v.  Seaboard  &  R. 
R.  Co.,  109  N.  C.  72,  13  S.  E.  738;  State 
V.  Wallace,  25  N.  C.  19.5.  Pa.  —  Wal- 
lingford  v.  Dunlap,  14  Pa.  31.  S.  C. 
Lawrence  v.  Beaubien,  2  Bailey  623, 
23  Am.  Dec.  155.  Tex.  —  Commerce 
M.  &  G.  Co.  V.  Morris  (Tex.  Civ.  App.), 
86  S  W.  73.  Va.  —  Robinson's  Admr. 
f.  Brock,  1  Hen.  &  M.  (11  Va.)  213. 
•^is.  —  Fehrman  v.  Pine  River,  118 
Wis.  150,  95  N.  W.  105.  Wyo.  —  Mc- 
Bride  v.  Union  Pac.  R.  Co.,  3  Wyo.  183, 
18  Pac.  635. 

90.  N.  C. — Den  ex  dem.  Brooks  v. 


Ratcliff,  33  N.  C.  321.  Pa.  —  See  Wat- 
sontown  Car  Mfg.  Co.  f,  Elmsport 
Lumber  Co.,  99  Pa.  605;  Witman  v. 
Smeltzer,  16  Pa.  Super.  285;  Roberta 
V.  Hopkins,  11  Serg.  &  R.  202,  in  each 
of  which  the  special  case  was  not  suf- 
ciently  stated  and  held  insufficient  on 
this  ground.  But  see  Wallingford  v. 
Dunlap,  14  Pa.  30,  in  which  the  court 
by  way  of  dictum  says  that  this  prac- 
tice never  existed  in  Pennsylvania. 
Va.  —  Dejarnatte  v.  Allen,  5  Gratt. 
(46  Va.)  499;  McMichen  v.  Amos,  4 
Rand.    (25   Va.)    134. 

See    1   Chitty   Crim.  Law  647. 

[a]  Such  a  Verdict  Is  Not  a  Special 
Verdict.  —  Dejarnatte  v.  Allen,  5  Gratt. 
(46  Va.)  499;  McMichen  v.  Amos,  4 
Rand.  (25  Va.)  134.  Contra,  Paducah 
&  E.  R.  Co.  f.  Letcher,  5  Ky.  L.  Rep. 
252;  Wallingford  v.  Dunlap,  14  Pa. 
31.  See  2  Tidd's  Pr.  809.  See  also, 
1    Chitty   Crim.   Law   647. 

[b]  The  question  of  law  reserved 
must  he  stated  (1)  in  the  verdict,  the 
facts  on  which  it  arises  must  be  either 
admitted  on  the  record  or  found  by  the 
jury.  Watsontown  Car  Mfg.  Co.  v. 
Elmsport  Lumber  Co.,  99  Pa.  605;  Wit- 
man  V.  Smeltzer,  16  Pa.  Super.  285. 
(2)  A  general  finding  for  a  party, 
"subject  to  the  opinion  of  the  court  on 
the  facts  proved,"  is  insufficient.  Rob- 
erts V.  Hopkins,  11  Serg.  &  R.  (Pa.) 
202, 

[c]  The  effect  of  the  general  con- 
clusion for  one  party  necessarily  carries 
with  it  the  idea  that  he  must  prevail, 
unless  the  law  upon  the  special  case 
referred  to  the  court  shall  be  against 
him.  All  facts,  not  found  in  the  spe- 
cial case  are  excluded  from  the  con- 
sideration of  the  court,  or  are  nega- 
tived by  the  general  finding.  Mc- 
Michen V.  Amos,  4  Rand.  (25  Va.)  134. 
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tions  of  law,  the  judge  may  direct  the  jury  to  render  a  verdict  subject 
to  the  opinion  of  the  court.^^ 

E.  Verdicts  in  Criminal  Prosecutions.  —  1.  In  General.  —  In  this 
section  dealing  with  verdicts  in  criminal  cases,  general  and  special 
verdicts  will  be  treated  together,  as  some  courts  seem  to  disagree  as 
to  when  a  verdict  ceases  to  be  a  general  verdict  and  becomes  special." 
As  a  general  rule,  a  special  verdict  need  not  be  in  any  particular  form, 
but  is  sufficient  if  it  present  intelligibly  the  facts  found  by  the  jury."-'^ 
It  must  find  facts,  not  the  evidence  to  prove  them,"  and  these  conclu- 
sions of  facts  must  be  so  presented  that  nothing  remains  to  the  court 
but  to  draw  conclusions  of  law  upon  them."  But  the  technical  language 
of  the  indictment  or  information  need  not  be  followed.""  It  has  been 
held  that  a  special  verdict  should  contain  a  formal  conclusion  sub- 
mitting the  facts  found  to  the  judge  for  his  determination  of  the  law 
arising  thereon  and  find  the  defendant  guilty  or  not  guilty  as  he  may 
adjudge  the  law  to  be."^ 


91.  See  the  statutes  and  Byrnes  v. 
Cohoes,  67  N.  Y.  204;  Wilcox  v.  Hoch, 
62  Barb.  (N.  Y.)  509;  Davis  v.  Pioneer 
Turn.  Co.,  102  Wis.  394,  78  N.  W.  596. 

[a]  The  statute  applies  (1)  to  cases 
where  the  facts  being  found  or  con- 
ceded, it  only  remains  to  pronounce  the 
law.  Matson  v.  Farm  Bldg.  Ins.  Co., 
73  N.  Y.  310,  29  Am.  Rep.  149;  Bell 
r.  Shibley,  33  Barb.  (N.  Y.)  610;  Flan- 
dreau  v.  Elsworth,  8  Misc.  428,  28  N. 
Y.  Supp.  671;  Davis  v.  Pioneer  Furn. 
Co.,  102  Wis.  394,  399,  78  N.  W.  596. 
(2)  Where  there  is  no  conflict  of  evi- 
dence as  to  material  facts  or  any 
doubtful  inferences  to  be  deduced  from 
the  facts  proved,  nor  any  exception, 
except  to  the  denial  of  a  motion  for 
nonsuit,  the  judge  may  direct  a  verdict 
subject  to  the  opinion  of  the  court  at 
general  term.  Howell  v.  Adams,  68 
N.  Y.  314. 

[b]  When  there  are  disputed  ques- 
tions of  fact  in  a  case,  it  is  erroneous 
to  direct  a  verdict  subject  to  the  opin- 
ion of  the  court.  Wilcox  v.  Hoch,  62 
Barb.  (N.  Y.)  509;  Whitaker  v.  Mer- 
rill,  28   Barb.    (N.   Y.)    526. 

[c]  If  there  is  a  question  as  to  the 
admissibility  of  evidence,  the  statute 
is  inapplicable.  Bell  v.  Shibley,  33 
Barb.   (K.  Y.)   610. 

[d]  Effect  of  Direction  and  Sub- 
sequent Procedure. —  (1)  The  only  ef- 
fect of  rendering  the  verdict  in  favor 
of  a  party  is,  that  it  devolves  on  him 
to  prepare  the  case  upon  which  the 
general  term  is  to  render  judgment. 
Cobb  V.  Cornish,  16  N.  Y.  602,  6  Abb. 
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Pr.  129,  15  How.  Pr.  407.  (2)  If  ho 
fails  to  do  so,  the  adverse  party  may 
give  notice  of  motion  at  the  next  term 
for  judgment,  and  if  no  sufficient  ex- 
cuse for  not  making  the  case  is  shown, 
judgment  for  the  adverse  party  will  be 
entered.  Jackson  v.  Case,  12  Johns. 
(N.  Y.)  431.  (3)  The  whole  case  is 
before  the  general  term  on  its  merits. 
Northampton  Nat.  Bank  r.  Kidder,  13 
Abb.  N.  Cas.  (N.  Y.)  376,  note.  See 
also  Williams  t.  Insurance  Co.,  1  Hilt. 
(N.  Y.)   .-545. 

92.  See    supra,    III,    A. 

As  to  special  verdicts  in  civil  actions, 
see  supra,  III,  D,  2. 

93.  Cal.    Penal    Code,    §  1154. 

94.  State  v.  Fenner,  166  N.  C.  247, 
80  S.  E.  970;  State  v.  Hanner,  143  N. 
C.  632,  57  S.  E.  154;  State  f.  Watts, 
32  N.  C.  369;  State  f.  Savage,  36  Ore. 
191,  216,  60  Pac.   610,  61   Pac.   1128. 

95.  State  v.  Savage,  36  Ore.  191, 
216,  60   Pac.   610,  61   Pac.   1128. 

96.  Com.  V.  Chathams,  50  Pa.  181, 
88  Am.  Dec.  539;  Rex  r.  Dawson,  1 
Strange,  19,  93  Eng.  Reprint  358;  Rex 
V.   Morgan,    1    Bulst.    (Eng.)    87. 

[a]  Expressing  in  general  terms  the 
offense  charged  in  the  indictment, 
though  unnecessary,  does  not  have  the 
effect  of  rendering  the  verdict  void. 
The  jury  having  found  defendant 
"guilty  in  manner  and  form  as 
charged,"  it  is  sufficient.  State  v.  Jen- 
kins, 60  Wis.  599,  19  N.  W.  406. 

97.  State  v.  Gillikin,  114  N.  C.  832, 
19  S.  E.  152;  State  v.  Stewart,  91  N. 
C.  566. 
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2.  Finality.  —  Verdicts  must  be  complete,  and  final,  not  subject  to 
a  contingency.'^ 

3.  Certainty  and  Definiteness.  —  A  verdict  must  be  certain,  definite, 
intelligible,  and  unambiguous,  and  show  just  what  the  jury  intends.'^ 
But  a  general  verdict  will  be  construed  in  connection  with  the  record, 
and  is  sufficient  if  when  so  construed  its  meaning  is  clearly  manifest.^ 
The  test  of  the  sufficiency  of  a  verdict  is  this :  Is  it  so  certain  that  the 
court  can  give  judgment  upon  it,^  and  can  a  judgment  rendered  upon 
it  be  pleaded  in  bar  of  another  prosecution  for  the  same  offense.' 

4.  Consistency.  —  A  verdict  must  be  consistent  in  all  its  parts,*  even 
when  the  indictment  or  information  contains  several  counts.' 


[a]  An  Omission  of  tli©  Formal  Con- 
clusion a  Fatal  Defect.  —  State  v.  Stew- 
art, 91   N.  C.  560. 

Rule  in  civil  actions,  see  supra,  III, 

D,  -r  g- 

98.  State  v.  Williams,  89  N.  J.  L. 
234,  98   Atl.  416. 

99.  Ala. —  Allen  f.  State,  52  Ala. 
391.  Cal.  —  People  f.  Ah  Gow,  53  Cal. 
627;  People  f.  Salazar,  2  Cal.  Unrep. 
119.  Conn.  —  Rookey  v.  State,  70  Conn. 
104,  38  Atl.  911.  Fla.— Bunch  v.  State, 
58  Fla.  9,  50  So.  534;  Washington  v. 
State,  55  Fla.  194,  46  So.  417;  O'Neal 
r.  State,  54  Fla.  96,  44  So.  940;  Long 
r.  State,  42  Fla.  612,  28  So.  855.  Ga. 
Wells  V.  State,  116  Ga.  87,  42  S.  E. 
390;  Walston  f.  State,  54  Ga.  242. 
La.  —  State  r.  Johnson,  133  La.  63,  62 
So.  407.  Minn.  —  State  v.  Coon,  18 
Minn.  518.  Mo.  —  State  f.  Reeves,  276 
Mo.  339,  208  S.  W.  87;  State  v.  Wash- 
ington, 242  Mo.  401,  146  S.  W.  1164; 
State  V.  Standley,  232  Mo.  23,  132  S. 
W.  1122;  State  v.  Rowe,  142  Mo.  439, 
44  S.  W.  266;  State  v.  Pierce,  136  Mo. 
34  37  S.  W.  815.  Neb.  —  Keeler  v. 
State,  73  Neb.  441,  103  N.  W.  64.  Nev. 
Ex  parte  Booth,  39  Nev.  183,  154  Pac. 
933.  Okla.  — Scott  v.  State,  4  Okla. 
Crim.  70,  109  Pac.  240.  S.  D.  — State 
V.  Hayes,  23  S.  D.  596,  122  N.  W.  652. 
Tex.  — Haney  v.  State,  2  Tex.  App. 
504.  Va.  —  Henderson  r.  Com.,  98  Va. 
794,  34  S.  E.  381.  W.  Va.  — State  v. 
Vinevard,  101  S.  E.  440;  State  v. 
Newsom,  13  W.  Va.  859.  Wis. —  State 
f.  Blaedow,  45  Wis.  279. 

See   11    Staxdard   Proc.    683. 

fa]  Rule  Stated. —  "It  is  well  es- 
tablished law  that  the  verdict  mu3t_  be 
definite  and  certain  as  to  the  crime 
of  which  the  accused  is  found  guilty." 
State  V.  Washington,  242  Mo,  401,  146 
S.  W.  1164. 

1.    See  infra,  IX,  A. 


2.  Fla.  —  Washington  v.  State,  55 
Fla.  194,  46  So.  417.  Minn.  — State  v. 
Ryan,  13  Minn.  370.  Tex.  —  Williams 
V.  State,  5  Tex.  App.  226. 

3.  111.  —  Chambers  v.  People,  5  111. 
351.  Mo.  — State  v.  Rowe,  142  Mo. 
439,  44  S.  W.  266.  N.  Y.  —  Guenther 
V.  People,  24  N.  Y.  100.  Tex.  —  Rob- 
erts V.  State,  74  Tex.  Crim.  150,  168  S. 
W.  100;  Wooldridge  f.  State,  13  Tex. 
App.   443,   44   Am.   Rep.    708. 

4.  Fla.  —  Renfroe  v.  State,  76  Fla. 
392,  80  So.  183;  Butler  v.  State,  25 
Fla.  347,  6  So.  67.  111.  —  Tobin  v. 
People,  104  111.  565.  Mass.  —  Com.  f. 
Donovan,  170  Mass.  228,  49  N.  E.  104. 
Minn.  —  State  v.  Macbeth,  133  Minn. 
425,  158  N.  W.  793.  S.  C  — State  f. 
Posey,  4  Strobh.  103. 

[a]  If  the  findings  on  the  essential 
ingredients  of  the  offense  are  irrecon- 
cilable, the  verdict  must  bo  set  aside 
and  a  venire  de  novo  be  awarded.  State 
V.  White  Oak  River  Corp.,  Ill  N.  C. 
661,  16  S.  E.  331. 

5.  Kuck  V.  State  (Ga.),  99  S.  E. 
622;  Com.  f.  Raskins,  128  Mass.  60. 
See  infra,  III,   E,  7,  c  and  d. 

[a]  Where  an  indictment  contains 
several  counts  substantially  alike,  (1) 
a  verdict  acquitting  on  some  and  con- 
victing on  others  is  not  on  that  account 
inconsistent.  Hathcock  v.  State,  88 
Ga.  91,  13  S.  E.  959;  Griffin  f.  State, 
18  Ohio  St.  438,  445;  Sasser  v.  State, 
13  Ohio  453.  (2)  But  it  is  otherwise 
if  but  a  single  crime  is  charged  in 
several  counts.  State  f.  Aker  (Mo.), 
213  S.  W.  424;  State  v.  Headrick,  179 
Mo.  300,  78  S.  W.   630. 

[b]  If  the  offense  in  one  count  can- 
not be  committed  without  committing 
the  offense  alleged  in  another,  a  ver- 
dict convicting  of  the  former  and  ac- 
quitting of  the  latter  is  inconsistent. 
Kuck  V.  State   (Ga.),  99  S.  E.  622. 
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5.  Designation  of  Defendant. —  a.  Generally.  — A  verdict  of  con- 
viction must  designate  the  guilty  party  in  such  a  way  as  to  leave  no 
doubt  of  his  identity.^  When  only  one  person  is  tried,  it  is  unnecessary 
to  give  his  name/  though  it  is  better  practice  to  do  so.^  The  jury  may 
refer  to  the  accused  as  the  "defendant"  »  or  the  "prisoner,"  ''  or  they 
mav  render  a  verdict  of  "guilty"  or  "guilty  as  charged"  without 
epecificallv  mentioning  the  accused  in  any  way."  If  the  defendant's 
name  is  set  out,  it  should  correspond  with  that  in  the  indictment  or 
information.  A  material  variance  is  fatal. ^^  But  an  immaterial  vari- 
ance does  not  invalidate  a  verdict,  especially  if  the  names  are  idem 
sonans." 


6.  Williams  f.  State,  6  Neb.  334. 
See   11   Standard  Pkoc.   680,  homicide. 

[a]     Blanks  in  Verdict.  — A  finding 

"that is  guilty"  is  void  because 

it  fails  to  designate  the  defendant  in 
any  way.  Williams  v.  State,  6  Neb. 
334. 

7.  Cal.  — People  f.  Boggs,  20  Cal. 
432.  Fla.  —  Niblack  v.  State,  70  Fla. 
227,  70  So.  415;  Freeman  f.  State,  50 
Fla.  38,  39  So.  785.  Ga.  —  Martin  v. 
State,  25  Ga.  494.  La.  —  State  f. 
Faulk,  30  La.  Ann.  831.  Tex.  — Gear 
v.  State  (Tex.  Grim.),  42  S.  W.  285; 
George  v.  State,  17  Tex.  App.  513; 
Williams  v.  State,  5  Tex.  App.  226. 

8.  Richardson  v.  State,  72  Fla.  665, 
72  So.  665;  Niblack  v.  State,  70  Fla. 
227,  70  So.  415. 

9.  Cal.  —  People  v.  Ah  Kim,  34  Cal. 
189.  Fla.  —  Roberson  v.  State,  45  Fla. 
94,  34  So.  294;  Bryant  V.  State,  34 
Fla.  291,  16  So.  177.  Tex.  —  Garza  v. 
State  (Tex.  Grim.),  20  S.  W.  752; 
George  v.   State,  17  Tex.  App.  513. 

[a]  The  record  may  be  resorted  to 
in  aid  of  the  verdict  to  ascertain  who 
the  ' '  defendant ' '  is.  Roberson  v. 
State,  45  Fla.  94,  34  So.  294. 

10.  Bryant  t:  State,  34  Fla.  291,  16 
So.   177. 

[a]  But  the  word  "defendant"  is 
preferable  to  the  word  "prisoner." 
Brvant  v.  State,  34  Fla.  291,  16  So. 
177. 

11.  Ala.  —  Robinson  v.  State,  54 
Ala.  86.  La.  —  State  v.  Jenkins,  43  La. 
Ann.  917,  9  So.  905.  Me.  — State  v. 
Webber,  90  Me.   108,  37  Atl.  877. 

But  see  Williams  r.  State,  6  Neb. 
334,  339,  where  there  was  an  unfilled 
blank  in  the  verdict. 

12.  CaL  —  People  v.  Ah  Kim,  34 
Cal.  189.  Mc  — State  v.  McBride,  19 
Mo.  239.  Tex.  —  Clements  v.  State,  21 
Tex.  App.  258,  17  S.  W.  156,  where  the 
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indictment  was  against  "Clementi 
Turner,"  the  verdict  against  "Turner 
Clements." 

[a]  A  verdict  finding  a  person  other 
than  the  accused  guilty  of  the  offense 
charged  is  an  acquittal  of  the  accused. 
People  r.   Ah   Ye,  31   Cal.  451. 

[b]  The  use  of  a  different  Christian 
name,  not  synonymous  with  that  in 
the  indictment  is  fatal.  State  v.  Mc- 
Bride,  19   Mo.   239,   Joseph   and   James. 

[c]  When  a  defendant  is  described 
in  the  indictment  as  ' '  John  Doe, ' ' 
whose  true  name  is  unknown,  and 
nothing  in  the  record  shows  that  his 
true  name  was  discovered  during  the 
trial,  a  verdict  purporting  to  set  out 
his  true  name  is  insufiicient  as  there  is 
nothing  lo  connect  the  person  charged 
with  the  person  convicted.  Territory 
f.    Do,    1    Ariz.   507,    25    Pac.    472. 

13.  CaL  — People  v.  Boggs,  20  Cal. 
432.  Fla. —  Johnson  f.  State,  51  Fla. 
44,  40  So.  678;  Ewert  v.  State,  43  Fla. 
36,  37  So.  334.  La,  —  State  v.  Florez, 
5  La.  Ann.  429.  Minn.  —  State  v. 
Framness,  43  Minn.  490,  45  N.  W. 
1098.  S.  C  — State  v.  Dodson,  16  S.  C. 
453.  Tex. —  Lee  v.  State  (Tex.  Crim.), 
204  S.  W.  110  (where  Christian  name 
"Missouri"  was  spelled  "Mururee"); 
Williams  f.  State,  5  Tex.  App.  226,  232. 

[a]  Illustration.  —  On  trial  of 
"Perry  B.  P — , "  a  verdict  against 
"defendant  Bud  P — "  is  not  objec- 
tionable where  there  is  no  question  as 
to  the  identity  of  the  defendant. 
Plumley  r.   State,  8   Tex.  App.  529. 

[b]  Idem  Sonans.  —  An  incorrect 
spelling  of  the  defendant's  name  is 
cured  by  the  words  "the  defendant" 
in  the  verdict,  when  the  names  in  the 
indictment  and  the  verdict  are  idem 
sonans.  Ewert  f.  State,  43  Fla.  36,  37 
So.  334. 

[c]  Henry  and  Harry  are  eynony- 
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b    Codefendants. (I.)  Joint  Trial.- When    several    defendants    are 

jointly  tried,  the  jury  should  pass  upon  the  guilt  of  each.^*    Ordinari- 
ly a  jury  may  convict  one  or  more  and  acquit  the  others/^  or  disagree 
as  to  them/«  or  it  may  find  them  guilty  of  different  degrees  of  crune.^ 
But  this  rule  is  subject  to  exceptions,  as  where  the  evidence  is  the  same 
against   each   of  the   defendants,^^   or  where  the   offense  is  joint  in 

The  'verdict  on  a  joint  trial  must  show  which  defendants  are  con- 
victed and  which  are  acquitted.^°    A  verdict  which  finds  one  guilty  but 
is  silent  as  to  the  others  will  support  a  judgment  against  the  one. 
But  if  it  finds  "the  defendant"  guilty,  the  verdict  is  uncertain. 


mous,  and  a  variance  in  this  respect  is 
not  fatal.  Albert  v.  State  (Tex.  App.), 
72  S.  W.  846. 

[d]  Surplusage.  —  When  the  word 
"defendant"  is  used,  the  name  of  the 
accused  may  be  regarded  as  surplus- 
age.    People  V.  Boggs,  20  Cal.  432. 

14.  Hampton    v.   State,  45   Tex.   lo4. 

15.  U.  S.  — United  States  v.  Le 
Fanti,  255  Fed.  210;  United  States  v. 
Montgomery,  3  Sawy.  544,  26  Fed.  Cas. 
No,  15,800.  Ala. —  Jones  v.  State,  16 
Ala.  App.  477,  79  So.  151.  Del.  — State 
V.  Jackson,  3  Boyce  279,  82  Atl.  824; 
State  V.  Handy,  66  Atl.  336.  Ga. 
Page  V.  State,  23  Ga.  App.  548,  99  S.  L. 
55-  Maughon  v.  State,  9  Ga.  App.  5o9, 
7l's.  E.  922.  111.  —  People  v.  Carp,  180 
111  App.  673.  Ind.  — Fitzenrider  f. 
State  30  Ind.  238;  Bloomhuflf  v.  State, 
8  Blackf.  205.  Mass.  — Com.  v.  Bil- 
lings, 167  Mass.  283,  45  N.  E.  910; 
Com.  f.  Gavin,  148  Mass.  449,  18  N.  E 
675,  19  N.  E.  554;  Com.  v.  Slate,  11 
Gra'v  60  Mo.  —  State  r.  Smith,  37  Mo. 
58  '  N.  J.  —  State  v.  Tachin,  92  N.  J. 
L.  269,  106  Atl.  145.  N.  Y.  — People  v. 
Stein,  1  Park.  Cr.  202.  Okla.  — Mc- 
Kenzie  r.  State,  11  Okla.  Grim.  5o4, 
149  Pac.  911.  W.  Va.  —  State  v.  Lilly, 
47    VV.   Va.   496,   35   S.  E.   837. 

Fornication,   see   18   Standabd   Proc. 

88.3 

Lewdness,  see  18  Standard  Proc.  880. 

16  Com.  V.  Wood,  12  Mass.  313;  Mc- 
Kenzie  v.  State,  11  Okla.  Crim.  554, 
149  Pac    911,  under  express  statute. 

17.  People  V.  Cohen,  223  N.  Y.  406, 
119  N.  E.  886;  Com.  v.  Brown,  264  Pa. 
85,  107   Atl.   676. 

Larceny,  see  18  Standard  Proc.  7v8. 

18.  Davis  V.  State,  75  Miss.  637,  23 
So  770-  People  v.  Munroe,  190  N.  Y. 
435  83  N.  E.  476;  People  v.  Massett,  7 
N   Y.  Supp.  839. 

19.  U.  S.  —  Workin  v.  United  States, 


260  Fed.  137,  171  C.  C.  A.  173.  Ark. 
Gordon  v.  McLearn,  123  Ark.  496,  502, 
185  S.  W.  803;  State  v.  Smith,  117  Ark. 
384,  175  S.  W.  392;  Cumnock  v.  State, 
87  Ark.  34,  112  S.  W.  147.  Mass. 
Com.  V.  Cook,  12  Allen  542.  Miss. 
Davis  V.  State,  75  Miss.  637,  23  So.  770. 

Conspiracy,  see  5  Standard  Proc.  319. 

Fornication,  see  18  Standard  Proc. 
884. 

Eiot,  see  the  title,  •*E,iot." 

20.  Williams  v.  State,  5  Tex.  App. 
226. 

[a]  Sufficient  Verdicts.— (1)  On  a 
trial  of  two  of  three  persona  jointly  in- 
dicted, a  verdict  finding  "both  guilty" 
(State  V.  Williamson,  65  S.  C.  242,  43 
S.  E.  671),  or  (2)  finding  "the  prison- 
ers at  the  bar  guilty"  (State  v.  An- 
derson, 45  La.  Ann.  651,  12  So.  737), 
is  sufficiently   certain. 

[bj  A  verdict  finding  eacli  defend- 
ant by  name  guilty  (1)  is  in  substance 
a  separate  verdict  as  to  each.  Fife  v. 
Com.,  29  Pa.  429,  440.  (2)  A  verdict 
finding  ' '  the  defendants  W.  P.  and  W. 
B.  guilty"  is  sufficient  as  against  the 
objection  that  it  is  joint,  but  it  would 
improve  it  to  insert  the  word  "each" 
before  the  word  guilty.  State  v.  Per- 
son, 234  Mo.  262,  267,  136  S.  W.  296. 
See  Brimie  v.  United  States,  200  Fed. 
726,  119  C.  C.  A.  170;  State  v.  Johns, 
259  Mo.  361,  168  S.   W.  587. 

As  to  assessment  of  punishment,  see 
i7}fra,  III,  E,  11. 

21.  Bloomhuff  V.  StatCj  8  Blackf. 
(Ind.)  205;  Tittle  V.  State,  7  Okla. 
Crim.  462,  123  Pac.  1036. 

[a]  Any  objection  on  this  ground 
should  be  made  at  the  time  the  verdict 
is  presented,  or  it  will  be  waived.  Tit- 
tle v.  State,  7  Okla.  Crim.  462,  123  Pac. 

22.  Cal. —  People  v.  Sepulveda,  59 
Cal.  342;  People  v.  Salazar,  2  Cal.  Un- 
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(II.)  Separate  Trials.—  Where  of  several  persons  jointly  indicated,  only 
one  is  tried,  a  verdict  has  reference  only  to  the  one  on  trial.-"^'  If  the 
jury  should  return  a  verdict  against  all  the  defendants,  the  verdict  will 
stand  as  to  the  defendant  tried,  but  is  a  nullity  as  to  the  others  not  on 
trial.2* 

6.  Responsiveness  to  Issues. — Verdicts  in  criminal  prosecutions 
must  be  responsive  to  the  cliarge  in  the  indictment  or  information," 
and  must  answer  the  issues  raised  by  the  indictment  or  information  and 
plea,"  and  determine  the  guilt  or  innocence  of  the  accused  of  the  crime 
charged  against  him.-^    A  verdict  is  irresponsive  if  it  attempts  to  but 


rep.  119.  Ga.  —  Favor  f.  State,  54  Ga. 
249.  Ore.  — State  v.  Weeks,  23  Ore,  3, 
34  Pac.  1095.  Utah.  —  Branuigan  f. 
People,  3  Utah  488,  24  Pac.  767. 

23.  111.  — Hroneck  v.  People,  134  III 
139,  24  N.  E.  861,  23  Am.  St.  Kep.  652, 
8  L.  R.  A.  837.  Ky.  —  Hughes  r.  Com., 
12  Ky.  L.  Rep.  580,  14  S.  VV.  682.  La. 
State  V.  Chambers,  45  La.  Ann.  36,  11 
So.  944.  N.  M.  — State  r.  Orfan^kis, 
22  N.  M.  107,  159  Pac.  674. 

[a]  Though  several  persons  are 
jointly  indicted,  a  verdict  convicting 
"the  defendant"  will  be  referred  to 
the  defendant  on  trial  when  one  only 
is  tried.  Ga.  —  Bernhard  v.  State,  76 
Ga.  613;  Wilson  v.  State,  66  Ga.  591; 
Thurmond  v.  State,  55  Ga.  598.  111. 
Hroneck  v.  People,  134  111.  i:!9,  24  N.  E. 
861,  23  Am.  St.  Rep.  652,  8  L.  R.  A. 
837.  Ky.  — Hughes  v.  Com.,  12  Kv.  L. 
Rep.  580,  14  S.  W.  682.  N.  M.  — State 
V.  Orfanakis,  22  N.  M.  107,  159  Pac 
674.  S.  C  — State  r.  Williams,  76  S.  C. 
135,  56  S.  E.  783.  Tex.  —  Garza  v. 
State   (Tex.  Crim.),  20  S.   W.  752. 

[b]  The  jury  need  not,  in  such  case, 
specifically  refer  to  the  defendant  on 
trial  as  the  party  to  be  affected  by  the 
verdict.  State  v.  Orfanakis,  22  N.  M. 
107,  159  Pac.  674. 

24.  Agee  'v.  State,  190  Ala.  19,  67 
So.  411;  Sims  V.  State,  87  Ga.  569,  13 
S.  E.  551. 

25.  U.  S.  —  Hendrev  r.  United 
States,  233  Fed.  5,  147  C.  C.  A.  75.  Cal. 
People  V.  Akens,  25  Cal.  App.  373,  143 
Pac.  795.  Fla.  —  Renfroe  v.  State,  76 
Fla.  392,  80  So.  183;  Harris  v.  State, 
53  Fla.  37,  43  So.  311.  111.  — People  r. 
Lee,  237  Til.  272,  86  N.  E.  573.  Kan. 
State  r.  Marshall,  9  Kan.  App.  59,  57 
Pac.  260.  La.  —  State  v.  Alfred,  44  La. 
Ann.  582,  10  So.  887;  State  v.  Guillory, 
42  La.  Ann.  581,  7  So.  690;  State  v. 
Heas,  10  La.  Ann.  195. 

[a]    Verdict  on  part  of  counts  only; 
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sentence  on  whole  indictment;  judg- 
ment must  be  reversed.  Mo.  —  State  v. 
Standley,  232  Mo.  23,  132  S.  W.  1122; 
State  r.  Rowe,  142  Mo.  439,  44  S.  W. 
266.  Neb. —  Casey  r.  State,  20  Neb. 
138,  29  N.  W.  264.  N.  Y.  — Baron  v. 
People,  1  Parker  Cr.  246;  People  v. 
Olcott,  2  Johns.  Cas.  301,  1  Am.  Dec. 
168.  Okla.  —  Inklebarger  f.  State,  8 
Okla.  Crim.  316,  127  Pac.  7tJ7.  S.  C. 
State  f.  Spurgin,  1  McCord  252;  State 
r.  Nichols,  12  Rich  L.  672.  Tex. 
Buster  v.  State,  42  Tex.  315;  Lewis 
Hart  V.  State,  38  Tex.  382;  Wyvias  V. 
State,  64  Tex.  Crim.  236,  142  S.  W.  585. 
Collins  f.  State,  6  Tex.  App.  647.  Va. 
rom.  V.  Smith,  2  Va.  Cas.  327.  See  22 
Standard  Proc.  306  (rape);  19  Stand- 
ard Proc.  576  (mayhem);  18  Standard 
Proc.  777  (larceny);  11  Standard  Proc. 
679   (homicide);  1  Standard  Proc.  985. 

See  also  the  title,  "Variance  and 
Failure  of  Proof." 

[b]  Coiistruction.  —  A  verdict  find- 
ing a  defendant  "guilty  of  grand  lar- 
ceny as  charged  in  the  information" 
will  be  construed  in  connection  with 
the  information.  If  that  charges  petit 
larceny  only,  the  verdict  will  be 
deemed  a  conviction  of  the  latter  of- 
fense and  will  be  upheld.  Evans  v. 
State,  150  Ind.  651,  50  N.  E.  820. 

Conviction  of  other  offenses,  see  fully 
12  Standard  Proc.  568,  et  seq.,  601. 

26.  Conn.  —  Rookey  v.  State,  70 
Conn.  104,  38  Atl.  911.  HI.  —  People  v. 
Marek,  170  111.  App.  517;  Brown  v. 
People,  145  HI.  App.  263.  Mo. —  State 
r.  Miller,  190  Mo.  449,  89  S.  W.  377; 
State  V.  Cronin,  189  Mo.  663,  671,  88 
S.  W.  604. 

Lotteries,  see  19  Standard  Proc.  63. 
Where  several  pleas  are  interposed, 
see  infra.  Ill,  E,  8. 

27.  Rookey  v.  State,  70  Conn.  104, 
38  Atl.  911;  Wynn  v.  State,  1  Blackf. 
(Ind.)  28. 
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fails  to  find  all  the  elements  of  the  offense,28  or  if  it  fails  to  find  on 
a  special  plea,-^  or  if  it  finds  the  defendant  guilty  of  an  offense  not 
charged  against  him,  or  included  in  that  charged.^"  If  there  is  any 
uncertainty  as  to  whether  the  defendant  is  found  guilty  of  the  offense 
with  which  he  is  charged,  or  of  another,  the  verdict  is  objectionable.'^ 
While  any  uncertainty  in  this  respect  may  be  cured  by  the  addition  of 
the  words  "as  charged  in  the  indictment"  or  information,^^  ^^e  use  of 
these  words  is  not  necessary  in  a  general  verdict,  as  such  verdicts  are 
construed  in  connection  with  the  indictment  or  information.^^  But 
where  a  finding  of  guilty  is  qualified  by  any  other  words,  they  must 


28.  See  infra,  IIT,  E,  7,  a  and  b. 

29.  See  infra,  III,  E,  8. 

30.  Ark.  —  Watson  v.  State,  29  Ark. 
299.  Cal.  — People  v.  Arnett,  126  Cal. 
680,  59  Pac.  204.  111.  —  People  r.  Har- 
rison, 261  111.  517,  104  N.  E.  259.  la. 
State  r.  Loser,  132  Iowa  419,  104  N.  W. 
337.  Kan.  — State  v.  Behee,  17  Kan. 
402.  La.  —  State  f.  Womack,  31  La. 
Ann.  635.  Mont.  —  State  v.  Sieff,  54 
Mont.  165,  168  Pac.  524.  Pa.  —  Sharff 
V.  Com.,  2  Binn.  514.  S.  C  — State  v. 
Spurgin,  1  McCord  252;  State  f.  Loh- 
man,  3  Hill  L.  67.  Tex.  —  Wyvias  v. 
State,  64  Tex.  Crim.  236,  142  S.  W.  585. 

As  a  ground  for  arrest  of  judgment, 
see  2  Standai-.d  Proc.  1029. 

[a]  A  verdict  convicting  of  a  lesser 
offense  included  in  that  charged  is  re- 
sponsive to  the  charge.  McPherson  v. 
State,  29  Ark.  225.  Conviction  of  lesser 
or  included  offense,  see  12  Standard 
Peoc.  568.  pt  sen. 

[b]  If  the  offense  is  erroneously 
named  in  the  information,  a  verdict 
finding  the  defendant  guilty  of  the  of- 
fense named  rather  than  the  offense 
actuallv  alleged  is  responsive.  Watson 
V.   State,  29   Ark.   299. 

fej  If  the  name  of  the  person  on 
whom  the  crime  was  committed  varies 
materially  from  that  alleged  in  the  in- 
dictment or  information,  the  verdict  is 
irresponsive.  Million  r.  People,  6  Til. 
App.  537  (where  a  different  Christian 
name  was  used);  Henderson  v.  Com., 
98  Va.  794,  34  S.  E.  381. 

31.  Mass.  —  Dyer  v.  Com.,  23  Pick, 
-|Q2.  Pa.  — Sharff  v.  Com.,  2  Binn.  514. 
WrVa.  — State  v.  Newsom,  13  W.  Va. 

859. 

[a]  Uncertainty  Arising  From  Use 
of  Indefinite  Article.  —  Upon  an  indict- 
ment for  libel,  a  verdict  of  guilty  of 
writing  and  publishing  "a"  bill  of 
scandal  ought  not  to  be  received,  for 
the  use  of  the  indefinite  article  "a" 


makes  it  uncertain  whether  the  defend- 
ant was  found  guilty  of  the  particular 
offense  charged  or  another.  Sharff  v. 
Com.,  2  Binn.  (Pa.)   514. 

32.  Mass. —  Dyer  v.  Com.,  23  Pick. 
102.  But  compare  Com.  v.  Fisehblatt, 
4  Mete.  354.  Va,  —  Price  f.  Com.,  77 
Va.)  393;  Hoback  v.  Com.,  28  Gratt. 
(69  Va.)  922;  Randall  v.  Com.,  24  Gratt. 
(65  Va.)  644.  See  Canada  r.  Com.,  22 
Gratt.  (63  Va.)  899.  W.  Va.  —  State 
V.  Newsom,  13  W.  Va.  859. 

33.  Ark.  —  Lawrence  f.  State,  71 
Ark.  82,  71  S.  W.  263;  Evans  f.  State, 
58  Ark.  47,  22  S.  W.  1026.  lU.  —  Ey- 
man  v.  People,  6  111.  4.  Ind.  — Thain 
V.  State,  182  Ind.  345,  106  N.  E.  690; 
Poison  V.  State,  137  Ind.  519,  35  N.  E. 
907.  la. —  State  v.  McCombs,  13  Iowa 
426.  Ky.  —  Barton  f.  Com.,  17  Ky.  L. 
Eep.  580,  32  S.  W.  171,  396.  Mass. 
Com.  V.  Fisehblatt,  4  Mete.  354.  Neb. 
Preuit  f.  People,  5  Neb.  377.  Va. 
Rogers  v.  Com.,  19  S.  E.  162.  Wyo. 
Ackerman  v.  State,  7  Wyo.  504,  54  Pac. 
859. 

[a]  Rationale  of  Rule.— (1)  While 
the  recital  as  charged  in  the  indictment 
or  information  will  remove  all  doubt 
as  to  whether  the  offense  of  which  an 
accused  is  convicted  is  that  charged 
against  him,  it  must  be  presumed,  in 
the  absence  of  such  a  recital,  that  the 
.iury  find  the  defendant  guilty  of  the 
offense  for  which  they  are  sworn  to 
trv  him,  and  any  failure  to  recite  that 
fact  in  the  verdict,  if  it  be  a  defect, 
is  one  which  cannot  injure  the  defend- 
ant. Poison  V.  State,  137  Ind.  519,  35 
N.  E.  907.  (2)  The  omission  of  the  re- 
cital is  of  no  consequence,  for  the  ver- 
dict need  not  be  in  writing,  but  may 
be  announced  by  the  foreman  of  the 
jurv  orally,  and  then  entered  by  the 
clerk  in  "proper  form  of  the  record. 
Dixon  V.  State,  29  Ark.  165. 

[b]     Illustrations. —  (1)  Consequent* 
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not  be  such  as  not  to  render  it  uncertain  whether  the  jury  meant  an 
offense  charged  in  the  indictment.^* 

7.  Necessity  and  Scope  of  Findings  as  to  Offense.  —  a.  In  General. 
A  good  verdict  of  conviction  must  contain  either  within  itself  or  by 
reference  to  the  indictment  or  information  all  the  elements  of  the 
erime^^ 

b.  Where  Indictment  Contains  a  Single  Count.  — (i.)  in  General. — 
On  the  trial  of  an  indictment  containing  but  one  count  charging  a 
single  offense,^*^  a  general  verdict  not  setting  up  any  elements  of  the 
offense  charged  is  construed  in  connection  with  the  indictment  or  in- 
formation and  covers  all  the  elements  of  the  offense  charged.'^  Ac- 
cordingly a  jury,  intending  to  convict  the  defendant  of  the  offense 
charged,  may  return  a  general  verdict  of  "guilty,""  or  "guilty  as 


ly,  a  verdict  finding  the  defendant 
"guilty  of  assault  and  battery  with 
intent  to  commit  the  crime  of  rape" 
(Poison  V.  State,  137  Ind.  519,  .35  N.  E. 
907),  or  (2)  "guilty  of  murder  in  the 
first  degree"  (Dixon  v.  State,  29  Ark. 
165),  is  directly  responsive  to  the  is- 
sue formed  on  a  plea  of  not  guilty, 

[c|  The  word  "guilty"  means 
"guilty  as  charged,"  and  therefore  a 
verdict  of  guilty  is  responsive.  Ala. 
McDonald  v.  State,  118  Ala.  672,  23  So. 
637.  Haw. —  Lee  Yau  v.  Republic,  11 
Hawaii  143.  Tex.  —  Steinberger  v. 
State,  35  Tex.  Crim.  492,  34  S.  W.  617. 

[d]  Even  when  the  verdict  finds  the 
defendant  guilty  of  a  lesser  offense  in- 
cluded in  that  charged,  the  words  "as 
charged,"  etc.,  are  not  necessary.  See 
McPherson  t:  State,  29  Ark.  225;  Com. 
V.  Fischblatt,  4  Mete.  (Mass.)   354, 

34.  Dyer  v.  Com.,  23  Pick.  (Mass.) 
102,  distinguished  in  Com.  v.  Fischblatt, 
4  Mete.  (Mass.)   354. 

[a]  Illustration.  —  Under  an  indict- 
ment charging  a  malicious  shooting  of 
another  with  intent  to  maim,  etc.,  a 
verdict,  finding  the  defendant  "guilty 
of  unlawful  shooting"  which  does  not 
designate  the  person  shot,  if  any,  or 
does  not  contain  the  words  "as 
charged  in  the  indictment,"  or  similar 
language,  so  as  to  make  it  clear  that 
the  jury  meant  the  offense  charged,  is 
objectionable  because  it  is  uncertain. 
State  V.  Nowsom,  13   W.  Va.  859. 

[b]  Specifying  Goods  Stolen.  —  On 
an  indictment  charging  the  receipt  of 
certain  specified  stolen  goods,  a  verdict 
finding  the  accused  guilty  of  receiving 
stolen  goods,  without  specifically  find- 
ing them  to  be  the  goods  mentioned  in 
the  indictment,  or  finding  the  defend- 
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ant  guilty  in  the  manner  and  form  etc., 
is  insullifient  to  sustain  a  judgment. 
Dyer  v.  Com.,  23  Pick.  (Mass.)   102. 

35.  Ariz.  —  Kimball  f.  Territory,  13 
,Ariz.  310,  115  Pac.  70.  Cal.  —  People 
If-.  Cummings,  117  Cal.  497,  49  Pac.  576. 
ni.  — People  f.  Lee,  237  111.  272,  86  N. 
E.  573;  Donovan  v.  People,  215  111.  520, 
523,  74  N.  E.  772. 

[aj  To  find  the  "defendant  guilty 
of  the  indictment  as  charged  to  him," 
is  error.    People  r.  Ah  Gow,  53  Cal.  627. 

[b]  A  verdict  finding  a  defendant 
"guilty  of  misdemeanor,"  is  vague  and 
uncertain.  Smith  v.  iState,  117  Ga.  16, 
43  S.  E.  440;  Wells  f.  State,  116  Ga. 
87,  42  S.  E.  390. 

A  general  verdict  of  guilty  is  suffi- 
cient because  construed  in  connection 
with  indictment,  see  supra.  III,  E,  6 
and  infra.  Ill,  E,  7,  b,  1. 

36.  Where  the  indictment  contains 
several  counts,  see  infra,  III,  E,  7,  c, 
and  d. 

37.  CaJ.  —  People  v.  Jochinsky,   106 
Cal.  f.Ss,  39  Pac.  1077.    lU.  — Donovan 
r.   People,   215   111.    520,   74   N.   E.    772. 
Mass.  —  Com.  f.  Call,  21  Pick.  509,  32 
Am.   Dec.   284.    Mich,  —  See   People  v. 
Levey,   172   N.    W.   427.    N,   Y,  — Fitz 
gerald  v.   People,   49   Barb.   122.    Ohio, 
.Ellars  r.  State,  25  Ohio  St.  385;  Schoon 
over  V.  State,  17  Ohio  St.  294,  297.  Ore, 
State  f.  Shuster,  91  Ore.  243,  175  Pac 
862. 

As  to  construction  of  verdicts,  see 
ivfra,   IX. 

38.  Ala.  —  Giles  v.  State,  52  Ala.  29. 
Cal. —  People  v.  Bradv,  133  Cal.  xi,  65 
Pac.  823.  Colo. —  Smith  r.  People,  1 
Colo.  121.  Ga.— Littlefield  v.  State,  22 
Ga.  App.  783,  97  S.  E.  259.  111.  —  Peo- 
ple V.  Marek,  170   111.  App.  517.    La. 
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charged,  "^°  or  guilty  as  charged  in  the  indictment,  information  or 
complaint,  as  the  case  may  be,*°  unless  the  offense  is  divided  into 
degrees  in  which  case  it  is  sometimes  required  that  the  degree  be  speci- 
fied also.*^  It  is  not  necessary  for  them  to  specifically  name  the  of- 
fense,''^ except  when  the  verdict  would  otherwise  be  uncertain,*^  or  to 
detail  the  facts  supporting  the  conclusion  as  to  the  guilt  of  the  ac- 
cused.** But  if  a  verdict  of  guilty  goes  further  and  attempts  to  name 
the  crime,  or  adds  other  qualifying  facts,  it  must  specifically  find  all 


State  V.  Warner,  117  La.  938,  42  So. 
432;  State  v.  Jurche,  17  La.  Ann.  71. 
Minn.— State  v.  Eno,  8  Minn.  220.  Mo. 
atate  V.  Holland,  162  Mo.  App.  678, 
145  S.  W.  522.  Tex.— Franklin  v. 
State,  63  Tex.  Crim.  438,  140  S.  W. 
1091;  Aladin  v.  State,  48  Tex.  Crim.  1, 
86  S.  W.  327,  122  Am.  St.  Eep.  730; 
Steinberger  v.  State,  35  Tex.  Crim.  492, 
34  S.  W.  617;  Nettles  v.  State,  5  Tex. 
App.  386.  Va.— Hoback  v.  Com.,  28 
Gratt.  (69  Va.)   922. 

In  abortion  cases,  see  1  Standard 
Proc.   120. 

Gaming,   see   10   Standard  Proc.  363. 

Lotteries,  see  19  Standard  Proc.  63. 

39.  Cal.— People  v.  Perez,  87  Cal. 
122,  25  Pac.  262;  People  v.  Gilbert,  57 
Cal.  96;  People  r.  March,  6  Cal.  543. 
Colo.— Smith  r.  People,  1  Colo.  121. 
Haw. — In  re  Titcomb,  9  Hawaii  131. 
Ind.— Kennedy  v.  State,  6  Ind.  485. 
la.— State  r.  Weese,  53  Towa  92,  4  N. 
\V.  S27.  Ky.— Brown  r.  Com.,  30  Ky. 
L.  Hep.  505,  99  S.  W.  236;  Hecker  v. 
Com.,  24  Kv.  L.  Kep.  936,  70  S.  W.  291. 
La.— State 'r.  Gol.len,  113  La.  791,  37 
So.  757.  Miss. — Harris  i".  State,  10  So. 
47S.  Mo.— State  r.  Bowman,  278  Mo. 
492,  213  S.  W.  97.  Wash.— State  v. 
Pepoon,  62  Wash.  635,  114  Pac.  449. 

40.  Cal, — People  v.  De  Cleer,  60 
Cal.  382.  111.— People  v.  Marek,  170 
111.  App.  517.  Ind. — Vancleave  v. 
State,  150  Ind.  273,  49  N.  E.  1060. 

[a]  The  omission  of  the  word 
"charged"  in  the  expression  "as 
charged  in  the  indictment"  does  not 
render  a  verdict  uncertain.  Stvles  r. 
State,  37  Tex.  Crim.  599,  40  S.  W.  498. 

fb]  If  the  jury  in  designating  the 
state's  pleading  make  a  mistake  as  to 
whether  it  is  an  indictment,  informa- 
tion, or  complaint,  the  mistake  is  im- 
material. Colip  r.  State,  153  Ind.  584, 
.55  N.  E.  739,  74  Am.  St.  Rep.  322;  Mc- 
Gee  r.  State,  37  Tex.  Crim.  668,  40  S, 

63 


W.  967;  Jackson  v.  State,  37  Tex.  Crim. 
612,  40  S.  W.  498. 

41.  See  infra,  III,  E,  7,  b,  (IH). 

42.  Cal.— People  v.  Brady,  133  CaL 
XX,  65  Pac.  823.  Fla.— Thomas  v. 
State,  74  Fla.  200,  76  So.  780.  la. 
State  V.  Williams,  8  Iowa  533.  Ky. 
Hunn  V  Com.,  143  Ky.  143,  136  S.  W. 
144.  La. — State  v.  Jenkins,  43  La. 
Ann.  917,  9  So.  905.  Tex, — Jones  v. 
State,  55  Tex.  Crim.  535,  117  S.  W. 
127;  Cohea  v  State,  11  Tex.  App.  153, 
158;  Henderson  v  State,  5  Tex.  App. 
134.  Wash.— State  v  Smith,  58  Wash. 
235,  108  Pac.  618. 

43.  See  infra,  this  note. 

fa]  When  an  offense  and  included 
offenses  are  submitted  to  a  jury,  (1)  a 
verdict  of  "guilty"  assessing  a  pun- 
ishment applicable  to  either  offense  is 
uncertain  and  therefore  invalid.  Moody 
V.  State,  52  Tex.  Crim.  232,  105  S,  W. 
1127;  Lee  v.  State,  41  Tex.  Crim.  557, 
55  S.  W.  814.  (2)  But  when  the  verdict 
is  "guilty  as  charged"  (Lewis  v.  State 
[Tex.  Crim.],  217  S.  W.  695.  See  Mc- 
Gee  V.  State,  39  Tex.  Crim.  190,  45  S. 
W.  709,  overruling  Guest  v.  State,'  24 
Tex.  App,  530,  7  S.  W.  242)  or  (3) 
when  the  punishment  fixed  is  one  which 
can  be  inflicted  as  punishment  for  only 
one  of  the  grades  of  offenses  submitted 
(Burton  v.  State,  62  Tex.  Crim.  648, 
138  S.  W,  1019),  the  verdict  is_  suffi- 
cient. General  verdicts  as  a  conviction 
of  the  highest  offense  charged,  see  in- 
fra, III,  E,  7,  b,   (III). 

44.  Eookey  v.  State,  70  Conn.  104, 
38  Atl.  911. 

[a]  The  time  when  the  offense  was 
committed  need  not  be  stated.  Moun- 
tain V.  State,  40  Ala.  344. 

[b]  The  place  where  the  offense  is 
enmimitted  need  not  be  stated.  People 
r.  .Tochinsky,  106  Cal.  638,  39  Pae 
1077;  Com.  V.  Kaiser.  184  Pa.  493,  39 
Atl.  299. 
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the  facts  essential  to  constitute  a  crime,^=  either  m  terms."  or  by  neces- 
sary implication/^  or  by  a  proper  reference  to  the  indictment  or  in- 
formation,-'^  unless  from  the  name  of  the  crime  a  finding:  of  all  these 
facts  will  be  assumed,  as  where  the  name  has  a  technical  sicrnificance." 


45.  Ariz.— 'Kimball  v.  Territory,  U 
Ariz.  310,  115  Pac.  70.  Cal.— People 
V.  Tilley,  135  Cal.  61,  67  Pac.  42;  People 
V.  Cummings,  117  Cal.  497,  49  Pac.  576; 
People  r.  Small,  1  Cal.  App.  320,  82  Pac. 
87.  Fla.— O'Neal  v.  State,  54  Fla.  96. 
44  So.  940;  Harris  v.  State,  53  Fla.  37, 
43  So.  311.  Ga.— O'Connell  r.  State, 
55  Ga.  191.  la.— State  v.  Arthur,  21 
Iowa  322.  La. — State  r.  Johnson,  133 
La.  63,  62  So.  407;  State  f.  French, 
50  La.  Ann.  461,  23  So.  606;  State  v. 
Burdon,  38  La.  Ann.  357.  Mo.— State 
V.  Pollock,  105  Mo.  App.  273,  79  S.  W 
980.  Neb.— Holmes  f.  State,  58  Neb. 
297,  78  N.  W.  641.  N.  Y.— Miller  f. 
People,  25  Hun  473.  N.  C— State  r. 
Colonial  Club,  154  N.  C.  177,  69  S.  E. 
771;  State  v.  Whitaker,  89  N.  C.  472; 
State  f.  Hudson,  74  N.  C.  246.  Va. 
Eandall  v.  Com.,  24  Gratt.  (65  Va.)  644. 
W.  Va. — See  State  v.  Newsom,  13  W, 
Va.  859. 

[a]     Rationale    of    Rule.— (1)      The 
reason  given  for  this  holding  by  some 
courts  is  that  the  verdict  is  a  special 
verdict.     State  v.  French,  50  La.  Ann. 
461,   23    So.    606;    Miller  v.   People,    25 
Hun    (N.   Y.)    473.     See   also   State   r. 
Savage,  36  Ore.  191,  216,  60  Pac.  610, 
61  Pac.  1128.     (2)  In  State  r.  Arthur, 
21  Iowa  322,  it  was  held  that  the  ver- 
dict partakes  of  the  nature   of   a   spe- 
cial verdict.     But  in   People   r.   Tilley, 
135  Cal.  61,  67  Pac.  42,  it  was  held  (3) 
that  the  verdict  is  not  a  special  verdict, 
but  a  general  verdict.  General  verdicts 
must  be  construed  with  the  indictment 
or  information,  and  the  plea  of  the  de- 
fendant, but  there  is  no  room  for  in- 
ference  outside  the   words   of  the  ver- 
dict. These  .must  express  the  intention 
of  the  jury  unequivocally.      And  there- 
fore when  a  verdict  finding  the  defend- 
ant "guilty  of  receiving  stolen  goods" 
is  returned,  it  is  uncertain  whether  the 
jury,  found  on  the  issue   of  knowledge 
or  intent  and  the  verdict  is  insufficient. 
Compare   Blackshare  v.   State,  94  Ark, 
548,  128  S.  W.  549,  as  to  effect  of  an 
assessment   of  punishment. 

[b]  A  verdict  finding  a  defendant 
guilty  of  but  one  of  a  number  of  es- 
sential elements  of  a  crime  is  insuffi- 
cient to  sustain  a  judgment  of  convic- 
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tion   of  the  crime  charged.  Kimball  v. 
Territory,  13  Ariz.  310,  115  Pac.  70. 

[c]  Illustration. — Under  an  indict- 
ment for  "unlawfully,  wilfully,  and 
maliciously  killing  one  ewe  sheep,"  a 
verdict  of  "guilty  of  killing  one  ewe 
sheep"  is  insufficient  because  of  tho 
omission  of  the  elements  essential  to 
the  crime.  Renfroe  r.  State,  76  Fla. 
392,  80  So.  183. 

[d]  A  verdict  finding  a  defendant 
"guilty  of  wounding  less  than  may- 
hem" is  defective  in  failing  to  find  the 
criminal  intent.  State  r.  French,  50 
La.  Ann.  461,  23  So.  606. 

A  verdict  finding  a  defendant  guilty 
of  "receiving  stolen  goods,"  is  insuffi- 
cient, for  the  same  reason.  See  22 
Standard  Proc.  448.  Compare  Black- 
share  r.  State,  94  Ark.  548,  128  S.  W. 
549,  where  the  jury  assessed  a  punish- 
ment. 

46.  People  r.  Marek,  170  111.  App. 
517. 

47.  People  r.  Marek,  170  111.  App. 
517. 

48.  See  infra,  this  section. 

49.  lU.— People  v.  Butler,  268  111. 
635,  109  N.  E.  677;  People  v.  Tierney, 
350  111.  515,  95  N.  E.  447;  Meadowcroft 
r.  People,  163  111.  56,  85,  45  N.  E.  991, 
54  Am.  St.  Pep.  447,  35  L.  R.  A.  176. 
la. — State  v.  French,  50  La.  Ann.  461, 
23  So.  606.  Minn.— State  v.  West,  39 
Minn.  321,  40  N.  W.  249.  Ore.— State 
V.  Savage,  36  Ore.  191,  216,  60  Pac.  610, 
61  Pac.  1128. 

fal  Where  the  name  of  the  crime 
embraces  all  the  ingredients  essential 
to  constitute  it,  as  for  instance  larceny, 
or  manslaughter,  a  verdict  "guilty  of 
larceny,"  or  "of  manslaughter,"  cov- 
ers all  the  elements  of  the  offense. 
State  r.  French,  50  La.  Ann.  461,  23 
So.  606. 

[b]  A  verdict  of  "guilty  of  inde- 
cent assault"  sufficiently  describes  the 
offense.  State  i?.  West,  39  Minn.  321, 
40  N.  W.  249. 

[cl     A  verdict  "guilty  of  larceny,'* 

is   sufficient    (State    r.    French,    50    La. 

Ann.  •fei,  23  So.  606;  State  v.  Savage, 

36  Ore.  191,  216,  60  Pac.  610,  61  Pac. 

'  1128),  in  the  absence  of  statute  requir- 


VERDICT 


995 


This  is  true  of  special  verdicts,^"  or  of  verdicts  which  though  intended 
as  general  verdicts  contain  specific  findings,^^  for  in  either  event  there 
is,  in  the  absence  of  a  reference  to  the  pleading,  no  room  for  inference 
outside  of  the  words  used  in  the  verdict."  If  there  is  a  specific  refer- 
ence to  the  indictment  or  information,  the  verdict  is  sufficient,  accord- 
ing to  some  authorities,  though  some  elements  of  the  crime  be  omit- 
ted," as  the  description  of  the  offense  may  be  rejected  as  surplusage." 
But  by  other  authorities  the  words  "as  charged"  in  the  indictment,  or 
similar  words,  are  held  to  refer  merely  to  the  facts  specifically  found 
and  do  not  supply  omitted  facts.^' 

(II.)  Lesser  Included  Offense.—  If  the  jury  convict  of  a  lesser  offense 
included  in  that  charged,  they  must  specify  the  offense  of  which  they 
find  the  defendant  guilty."  As  such  a  verdict  must  involve  an  acquit- 


infj  aflflitional   findings.    See   the  title, 
••Larceny." 

Crime  must  be  on©  charged,  see  supra, 
III,  K,  6. 

Effect  of  misspelling  name  of  offense, 
sec  supra,  III,  E,  7,  a. 

50.  XJ.  S. — United  States  v.  Buzzo, 
18  Wall.  125,  21  L.  ed.  812.  Ala. 
Huffman  i\  State,  89  Ala.  33,  8  So.  28; 
€lav  V.  State,  43  Ala.  350.  la.— State 
r.  Arthur,  21  Iowa  322.  La.— State  v. 
Ritchie,  3  La.  Ann.  511.  Mass.— Com. 
V.  Fischblatt,  4  ifetc.  354;  Dyer  v. 
Com.,  23  Pick.  102;  Cora.  V.  Call,  21 
Pick.  509,  32  Am.  Dec.  284.  Micb. 
People  r.  Wells,  8  Mich.  104.  Mo. 
State  r.  Bishop,  231  Mo.  411,  133  S.  W. 
33;  State  r.  Holland,  162  Mo.  App.  678, 
682.  145  S.  W.  522.  N.  C— State  r. 
Allen,  166  N.  C.  26.5,  80  S.  E.  1075; 
State  r.  Hanner,  143  N.  C.  632,  57  S.  E. 
154;  State  v.  Finlayson,  113  N.  C.  628, 
18  S.  E.  200.  Ore.— State  v.  Stephanus, 
53  Ore.  135,  99  Pac.  428.  Pa.— Hunter 
r.  Com.,  2  Serg.  &  R.  298;  Com.  v.  Chan- 
ning,  55  Pa.  Super.  510.  Tenn,— Jones 
r.  State,  2  Swan  399.  Wis.— Sullivan 
r.  State.  44  Wis.   .595. 

[a]  The  verdict  must  find  the  crim- 
inal intent  when  it  is  one  of  the  essen- 
tial ingredients  of  a  crime.  O'Neal  V. 
State,  54  Fla.  96.  44  So.  940. 

fb]  The  county  where  the  crime 
■was  committed  iTiust  be  stated  in  a  spe- 
cial verdict.  Com.  v.  Call,  21  Pick. 
(Mass.)  509,  32  Am.  Dec.  284;  Reg.  r. 
iTazel.  1  Leach  C.  C.  (Eng.)  368.  But 
soe  People  v.  Savage,  36  Ore.  191,  60 
Pac.  610,  61  Pac.  1128. 

51.  People  V.  Tilley,  135  Cal.  61,  67 
Pac.  42. 

fal  But  when  the  jury  assess  a  pun- 
ishment, it  is  clear  that  they  intend  to 


convict  for  the  crime  charged,  and  a 
verdict  "guilty  of  receiving  stolen 
goods"  is  valid.  Blackshare  v.  State, 
94  Ark.  548,  28  S.  W.  549. 

52.  See  infra,  IX,  A,  and  B. 

53.  Cal. — People  r.  Cornell,  29  Cal. 
App.  430,  155  Pac.  1026.  Idaho. 
State  V.  Schweitzer,  18  Idaho  609,  111 
Pac.  130.  Kan. — State  r.  Johnson,  99 
Kan.  850,  163  Pac.  462.  N.  Y.— Miller 
f.  People,  25  Hun  473.  Wis.— State  v. 
Jenkins,  60  Wis.  599,  19  N.  W.  406. 

54.  Cal.— People  r.  Brady,  133  Cal. 
XX,  65  Pac.  823.  Idaho.— State  v. 
Schweitzer,  18  Idaho  609,  111  Pac.  130. 
la. — State  v.  Williams,  8  Iowa  533. 
Tenn.— Wallace  v.  State,  2  Lea  29. 
Wis.— State  v.  Jenkins,  60  Wis.  599,  19 
N.  W.  406. 

See  10  Standard  Proc.  363. 

As  to  surplusage,  see  infra.  III,  E,  12. 

55.  Ariz. — Kimball  v.  Territory,  13 
Ariz.  310,  115  Pac.  70.  111.— People  v. 
Lee,  237  111.  272,  86  N.  E.  5?3;  Dono- 
van r.  People,  215  111.  520,  74  N.  E. 
772;  People  v.  Moreland,  186  111.  App. 
562.  Compare  People  v.  Marek,  170  111. 
App.  517.  Mo.— State  r.  Holland,  162 
Mo.  App.  678,  145  S.  W.  522. 

[a]  But,  even  under  these  holdings, 
the  following  verdicts  are  sufficient: 
(1)  "guilty  of  embezzlement  in  the 
manner  and  form,"  etc.  Meadowcroft 
V.  People,  163  HI.  56,  45  N.  E.  991,  54 
Am.  St.  Rep.  447,  35  L.  R.  A.  176.  (2) 
'^Guilty  of  indecent  liberties  with 
child  in  the  manner  and  fonm,"  etc. 
People  V.  Butler,  268  HI.  635,  109  N.  E. 
677.  (3)  Guilty  of  robbery  in  the  man- 
ner and  form. 'etc.  P.^ople  f.  Tierney, 
250  111.  515,  95  N.  E.  447. 

56.  Conn.— Rookey  v.  State,  70 
I  Conn.    104,  38  Atl.  911.      Tex.— Lee  V. 
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tal  of  the  higher  offense,  it  is  not  necessary  that  the  verdict  specifi- 
cally state  that  the  accused  is  not  g:uilty  of  the  ofYeuse  charjjjed.^^ 

(in.)  Where  Offense  Charged  Embraces  Different  Degrees  or  Grades  of  Crime. 
At  common  law,  a  general  verdict  of  guilty  as  charged  means  guilty 
of  the  highest  degree  or  grade  of  offense  charged  in  the  indictment,'** 
unless  a  contrary  intention  is  indicated  in  some  manner.^*" 

Some  statutes  provide  that  -whenever  a  crime  is  distinguished  into 
degrees,  the  jury,  if  they  convict  the  defendant,  must  find  the  degree 
of  the  crime  of  which  he  is  guilty.*'*'    Some  statutes  in  terms  require 


State,  41  Tex.  Crim.  557,  55  S.  W.  814; 
Hays  V.  State,  33  Tex.  Crim.  546,  28 
S.  W.  203j  Cohea  v.  State,  11  Tex.  App. 
153,  158.  Va.— Hoback  v.  Com.,  28 
Gratt.   (69  Va.)   922. 

[a]  The  essential  elements  of  the 
crime  must  be  found  by  the  jury  (State 
V.  Peterson,  23  S.  D.  629,  122  N.  \V. 
667),  but  they  may  designate  the  crime 
by  its  name  when  it  includes  all  the 
elements  of  the  crime.  See  supra.  III, 
E,  7,  a. 

[]f]  Form. — In  finding  a  part  of  the 
offense  charged,  the  verdict  may  be 
returned  in  any  intelligible  form.  No 
technical  words  are  necessary.  All  that 
is  required  is,  that  it  be  clear  and  ex- 
plicit, free  from  uncertainty.  Com,  v. 
Fischblatt,  4  Mete.   (Mass.)"  354. 

As  to  use  of  words  "as  charged  in 
the  indictment"  or  information,  see 
Bupra,  III,  E,  6. 

As  to  right  to  convict  of  included 
offense,  see  12  Standard  Proc.  568,  et 
seq. 

57.  Conn. — Eookey  t\  State,  70 
Conn.  104,  38  Atl.  911.  Ga.— Miller 
r.  State,  58  Ga.  200.  Ind.— Bryant  v. 
State,  72  Ind.  400.  Mo.— State  r. 
Leavitt,  87  Me.  72,  32  Atl.  787.  Md. 
Weighorst  v.  State,  7  Md.  442.  But 
compare  State  v.  Flannigan,  6  Md.  167. 
Miss. — Swinney  v.  State,  8  Smed.  & 
M.  576.  H"eb.— Williams  v.  State,  6 
Neb.  334.  Ohio.— Morehead  v.  State, 
34  Ohio  St.  212,  218.  Tex.— Waddill 
V.  State,  33  Tex.  342.  But  compare  Bell 
V.  State,  70  Tex.  Crim.  466,  156  S.  W. 
1194,  and  Art.  771,  Code  Crim.  Proc. 

See  12  Standard  Proc.  569,  570;  14 
Standard  Proc.  594. 

[a]  The  Early  Common  Rule  Was 
Otherwise. — See  Eookey  v.  State,  70 
Conn.  1D4,  38  Atl.  911. 

[b]  Negativing  Intent, — But  in 
Kilkelly  v.  State,  43  Wis.  604,  609,  il 
was  held  that  when  imurder  is  charged, 
the  jury  in  finding  the  included  intent 
necessary  to  a  lower  degree  of  crime, 
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must  negative  intent  to  murder.  But 
see  Birker  v.  State,  lis  Wis.  luS,  112, 
94  N.  W.  043,  modifying  this  rule  when 
applied  to  intent  to  do  great  bodily 
harm. 

58.  Ark.— Curtis  f.  State,  26  Ark. 
439.  Cal.— See  People  r.  Campbell,  40 
Cal.  129,  131.  Colo.— Perry  r.  People, 
38  Colo.  23,  31,  87  Pac.  796.  Ga. 
Estes  r.  State,  55  Ga.  131;  Dean  v. 
State,  43  Ga.  218;  Scott  v.  State,  14 
Ga.  App.  806,  82  S.  E.  376;  Tooke  v. 
State,  4  Ga.  App.  495,  61  S.  E.  917. 
Ind.— ^Thain  r.  State,  1S2  Ind.  345, 
106  N.  E.  690;  Siple  v.  State,  154  Ind. 
647,  57  N.  E.  544;  Rose  v.  State,  82 
Ind.  344.  N.  C— State  v  Barnes,  122 
N.   C.   1031,   29    S.   E.   381. 

Contra,  King  v.  Cornwell,  3  Hawaii 
154. 

59.  Martin   v.   State,   46    Ark.    38. 

[a]  Effect  of  Punishment  As- 
sessed.— When  a  defendant  is  charged 
with  aggravated  assault  and  with  as- 
sault and  battery,  a  verdict  of  guilty 
assessing  a  fine  of  one  dollar  will  be 
presumed,  from  the  smallness  of  the 
fine,  to  apply  to  the  lowest  grade  of 
offense.     Martin  v.   State,   46   Ark.   38. 

60.  See  the  statutes  and  the  follow- 
ing cases:  Ala. — Cobia  v.  State,  16 
Ala.  781.  Ark.— Neville  r.  State,  26 
Ark.  614.  Cal. — People  v.  Joehinsky, 
106  Cal.  €38,  39  Pac.  1077  (burglary); 
People  V.  Lee  Yune  Chong,  94  Cal. 
379,  29  Pac.  776  (murder) ;  People  v. 
Coch,  53  Cal.  627  (arson);  People  v. 
Bannister,  100  Cal.  xviii,  34  Pac.  710 
(burglary) ;  People  v.  Campbell,  40 
Cal.  129,  murder.  Haw. — King  v. 
Bridges,  5  Hawaii  467,  471.  Kan. 
State  r.  Johnson,  99  Kan.  8.50,  163  Pac. 
462;  State  v.  Ireland,  72  Kan.  265,  83 
Pac.  1036;  In  re  Black,  52  Kan.  64,  34 
Pac.  414;  39  Am.  St.  Rep.  331.  Mont. 
Territory  v.  Stears,  2  Mont.  324.  N.  Y. 
People  V.  Rugg,  98  N.  Y.  537.  Tenn. 
Waddle  v.  State,  112  Tenn.  556,  82  S. 
W.  827. 


VERDICT 


997 


that  the  degree  of  the  offense  be  stated  only  when  the  jury  convict  the 
defendant  of  a  degree  inferior  to  that  alleged."^  And  some  are  limited 
to  particular  crimes,  such  as  murder.®-  These  statutes  are  mandatory,®' 
and  a  noncompliance  therewith  renders  the  verdict  invalid,®*  except  in 
those  cases  in  which  it  is  held  the  degree  need  not  be  stated.®^  A  failure 
to  specify  the  degree,  when  required,  is  not  cured  by  an  assessment  of 
a  punishment  which  indicates  the  degree,®®  but  there  is  authority  to 
the  contrary.®^ 

It  is  well  settled  that  these  statutes  have  no  application  to  offenses 
which,  though  they  include  other  offenses,  are  not  divided®^  into  de- 


See  also,  18  Standard  Proc.  777;  11 
Standard  Proc.  685;  4  Standard  Proc. 
609. 

[a]  It  is  a  sufficient  statement  of 
tbe  degree  if  the  verdict  states  all  the 
essential  elements  that  constitute  an 
offense  of  a  particular  degree.  State 
f.  Ireland,  72  Kan.  265,  83  Pac.  1036. 

61.  State  V.  Sivils,  105  Mo.  530,  16 
6.  VV.  880;  State  v.  Elvins,  101  Mo. 
243,  13  S.  W,  937;  State  f.  Montsom- 
ery,  98  Mo.  399,  11  S.  W.  1012;  State 
c.  Matrassey,  47  Mo.  295. 

[a]  But  when  murder  is  charged,  the 
jury  must  always  designate  the  degree 
of  the  offense  of  which  the  accused  is 
convicted.    State  r.  Blurrt,  110  Mo.  322, 

19  S.  W.  650;  State  v.  Montgomery, 
98  Mo.  399,  11  S.  W.  1012,  overruling 
State  f.   Core,  70   Mo.  491. 

62.  Fuller  f.  State,  110  Ala.  655,  20 
So.  1020;     Brown  v.  State,  109  Ala.  70, 

20  So.  103;  State  f.  Matthews,  142  N. 
C.  621,  55  S.  E.  342.  See  11  Standard 
Pace.  685. 

[a]  In  Texas,  (1)  formerly  the  stat- 
ute expressly  required  a  jury  in  a  mur- 
der case  to  specify  the  degree  of  "which 
the  defendant  is  found  guilty.  Orner 
V.  State,  65  Tex.  Crim.  137,  143  S.  W. 
935;  Brooks  V.  State,  42  Tex.  Crim. 
347,  60  S.  W.  53;  McCloud  f.  State, 
37  Tex.  Crim.  237,  39  S.  W.  104.  (2) 
This  statute  has  been  repealed  (see 
the  statutes),  so  that  it  is  no  longer 
necessary  to  specify  the  degree  when 
the  accused  is  convicted  of  the  offense 
charged.  See  McGee  f.  State,  39  Tex. 
Crim.  190,  45  S.  W.  709;  Nettles  i:. 
State,  5  Tex.  App.  386,  discussing  rule 
in  absence  of  statute. 

63.  Colo.  —  Kearney  v.  People,  11 
Colo.  258,  17  Pac.  782.  Kan. —  State 
V  Treadwell,  54  Kan.  513,  38  Pac.  813. 
Mich.  — Tully  f.  People,  6  Mich.  273. 
Mo.  —  State  v.  Montgomery,  98  Mo. 
399,  11  S.   W.  1012. 


64.  Ala.  —  Levison  v.  State,  54  Ala. 
520.  Ark.  —  Trammell  v.  State,  26 
Ark.  534;  Allen  v.  State,  26  Ark.  333; 
Thompson  v.  State,  26  Ark.  323.  Cal. 
People  f.  O'Neil,  78  Cal.  388,  20  Pac. 
705;     People  v.  Coch,  53  Cal.  627. 

[a]  But  the  verdict  is  not  void  so 
as  to  authorize  a  discharge  of  the  pris- 
oner on  habeas  corpus.  In  re  Black,  52 
Kan.  64,  34  Pac.  414,  39  Am.  St.  Eep. 
331;  Garza  f.  State,  39  Tex.  Crim.  358, 
46  S.  W.  242,  73  Am.  St.  Kep.  927. 

[b]  Remedy.  —  The  defendant  is 
not  entitled  to  be  discharged  because 
of  this  informality  in  the  verdict.  But 
a  judgment  rendered  on  the  verdict 
will  be  reversed  and  a  new  trial 
granted,  even  though  a  new  trial  may 
not  be  requested  by  the  defendant. 
People  V.  Lee  Yune  Chong,  94  Cal. 
379,  386,  29  Pac.  776. 

65.  See  infra,  this  section, 

66.  People  v.  Lee  Yune  Chong,  94 
Cal.  379,  29  Pac.  776;  Buster  f.  State, 
42  Tex.  315;  Havs  v.  State,  33  Tex. 
App.  546,  28  S.  W.  203;  Armstead  v. 
State,  22  Tex.  App.  51,  2  S.  W.  627. 
See  Lee  v.  State,  66  Tex.  Crim.  567, 
148  S.  W.  567.  But  see  Eoberts  v. 
State,  74  Tex.  Crim.  294,  168  S.  W. 
98. 

67.  Hunn  r.  Com.,  143  Ky.  143,  136 
=;.  W.  144;  Hays  v.  Com.,  12  Ky.  L. 
Eep.  611,  14  S.  W.  833;  Bowlegs  v. 
State,  9  Okla.  Crim.   69,  130  Pac.  824. 

68.  Ariz.  —  Maxwell  v.  Terr.,  10 
Ariz.  1,  85  Pac.  116.  CaL  —  People  v. 
Gilbert,  60  Cal.  108.  Ky.  —  Patter- 
son V.  Com.,  99  Kv.  610,  5  S.  W.  765; 
s.  c,  86  Kv.  313,"  5  S.  W.  387.  Mo. 
State  r.  Berning,  91  Mo.  82,  3  S.  W. 
588;  State  r.  Eobb,  90  Mo.  30,  2  S.  W. 
1. 

[a]  Robbery  is  not  within  the  stat- 
ute though  it  may  include  larceny. 
People    V.    Gilbert,   60    Cal.   108. 
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grees.    They  apply  only  to  offenses  divided  into  degrees.'^ 

The  second  and  third  statutes  above  referred  to  need  no  elaboration. 
Under  the  first,  the  jury  must  designate  which  degree  of  the  offense 
they  find  the  defendant  guilty  of,  if  the  language  of  the  indictment  is 
applica])le  to  different  degree's.'"  But  where  the  allegations  are  ap- 
plicable to  and  charge  one  degree  of  crime  only,  it  is  held  by  some 
authorities  that  a  verdict  of  "guilty  as  charged"  by  reference  makes 
the  indictment  a  part  of  the  verdict,  and  sufficiently  indicates  the 
degree  of  the  offense,"  especially  when  under  the  evidence  no  other 
degree  of  guilt  could  have  been  found  by  the  jury.''  In  such  case  i;  is 
necessary  to  specify  the  degree  of  offense  only  when  the  jury  acquit 
the  defendant  of  the  main  charge  and  convict  of  a  lesser  degree."  The 
same  principle  renders  it  unnecessary  to  specify  the  degree  of  crime 
where  only  one  grade  of  offense  is  submitted  to  the  jury.'*  Other 
authorities,  however,  especially  in  homicide  cases,  do  not  make  this  ex- 
ception to  the  rule,  and  require  the  jury  to  specify  the  degree  of  crime 
in  all  cases  in  which  they  are  authorized  to  convict  of  inferior  degrees 
of  crime,  regardless  of  the  form  of  the  indictment."  They  must  do  so, 
even  when  the  court  advises  the  jury  that  under  the  evidence  they  can 


[b]  Where  the  crime  of  grand  lar- 
ceny is  charged,  a  verdict  of  guilty  as 
charged  is  a  sufficient  finding  of  the 
degree.  People  f.  Perez,  87  Cal.  122, 
2o  Pac.  262;  People  v.  Whitely,  64 
Cal.    211,   27   Pac.   1104. 

69.  See  cases  cited  in  the  next  pre- 
ceding note. 

70.  Ala.  —  Cobia  v.  State,  16  Ala. 
781.  Cal.  —  People  v.  Marquis,  15  Cal. 
38.  Mont.  —  See  Territory  f.  Stears,  2 
Mont.  324.  Ner.  —  State' r.  Rover,  10 
Nev.  388,  21  Am.  Eep.  745.  Pa.— John- 
son V.   Com.,  24  Pa.  386. 

71.  Ala. —  Davis  v.  State,  52  ATa. 
357  (arson);  Phillips  V.  State,  11  Ala. 
App.  15,  65  So.  444.  lU.  — Bond  v. 
People,  39  111.  26.  Ind.  — Siple  v. 
State,  154  Ind.  647,  57  K.  E.  544,  mur- 
der in  the  first  degree.  Minn.  —  State 
V.  Eno,  8  Minn.  220  (larceny) ;  Bilan- 
sky  V.  State,  3  Minn.  427,  murder.  N. 
M.  —  Territory  v.  Romine,  2  N.  M. 
114,  murder.  N.  T.  —  People  v.  Rugg, 
98  N.  Y.  537,  murder.  N.  O.  — See 
State  V.  Murphy,  157  N.  C.  614,  72  S. 
E.  1075,  not  finally  deciding  the  point. 
Okla.  —  Hardeman  v.  State,  15  Okla. 
Crim.  229,  175  Pac.  948;  Bowlegs  v. 
State,  9  Okla.  Crim,  69,  130  Pac.  824, 
Ore. —  State  v.  Shuster,  90  Ore.  243, 
175  Pac.  862.  Pa.  — Johnson  v.  Com., 
24  Pa.  386  (murder);  Com.  v.  Earle, 
1  Whart.  525,  murder  by  poison.  Va. 
Horton  v.  Com.,  99  Va.  848,  38  S.  E. 
184.     Wash. —  State     v.     Pepoon,     62 

Vol.  XXV 


Wash.  635,  114  Pac.  449  (where  mur- 
der in  the  first  degree  was  charged); 
Leschi   f.    Ter.,    1    Wash.    Ter.    23. 

72.  State  f.  Pepoon,  62  Wash.  635, 
114   Pac.   449. 

73.  Minn.  —  Bilansky  v.  State,  3 
Minn.  427.  N.  M.  —  Territorv  i\  Rom- 
ine, 2  N.  M.  114.  N.  Y.— "People  v. 
Rugg,  98  N.  Y.  637. 

74.  Essery  v.  State,  72  Tex.  Crim, 
414,  163  S.  W.  17;  Styles  r.  State,  37 
Tex.   Crim.   599,   40   S.   W.   498. 

75.  Ariz.  —  Maxwell  f.  Terr.,  10 
Ariz.  1,  85  Pac.  116.  Cal,  — People  v. 
Lee  Yune  Chong,  94  Cal.  379,  29  Pac, 
776;  People  r.  O'Neil,  78  Cal.  388,  20 
Pac.  705;  People  f.  Campbell,  40  Cal. 
129.  -Contra,  People  v.  March,  6  Cal. 
543.  Colo.  —  Kearney  v.  People,  11 
Colo.  258,  17  Pac.  782.'  Fla.  —  Andrews 
V.  State,  68  Fla.  140,  66  So.  564.  la. 
State  f.  Moran,  7  Iowa  236.  Kan. 
State  r.  Treadwell,  54  Kan.  513,  38 
Pac.  813,  burglarv,  Mont.  —  Territory 
v.  Stears,  2  Mont.  324.  Neb.  —  Wil- 
liams r.  State,  6  Neb.  334,  Ohio. — Dick 
V.  State,  3   Ohio  St.  89. 

[a]  "In  our  opinion,  the  court  is 
not  authorized,  in  any  case,  to  refer 
to  the  indictment  in  order  to  determine 
the  degree  of  murder  of  which  the 
jury  find  the  accused  guilty;  but  on 
the  contrary,  that  the  true  intent  and 
purpose  of  the  act  were  to  impose  upon 
the  jury  the  duty  of  designating  by 
their  verdict,  distinctly  and  unequivo- 
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find  the  defendant  guilty  of  a  specified  degree  of  the  crime  onlyJ^  But 
if  the  lowest  degree  of  a  crime  only  is  charged,  it  is  not  necessary, 
even  under  the  latter  authorities,  that  a  verdict  of  guilty  specify  the 
degree." 

c.  Where  Different  Offenses  Are  Charged  in  One  Count.  —  Where 
burglary  and  larceny  are  charged  in  one  count,^«  a  general  verdict  of 
guilty  is  regarded  by  some  authorities  as  a  conviction  of  burglary,  the 
higher  crime,^'  while  others  hold  the  verdict  is  invalid  for  uncer- 
tainty.'o 

d.  hidictment  Containing  Several  Counts.  — (1.)  Where  One  Offense  Is 
AUeged  in  Different  Ways.— When  one  offense  is  charged  in  several  counts 
in  d liferent  ways  to  meet  the  evidence,  the  jury  may  render  a  general 
verdict  of  not  guilty",  or  guilty,^-  upon  the  whole  indictment  as  for  a 


cally,  the  degree  of  the  crime,  and  not 
leave  it  to  be  inferred  or  conjectured 
therefrom."  State  v.  Kover,  10  Nev. 
388,    393,    21    Am.    Rep.    745. 

[b]  It  is  well  settled  that  the  degree 
of  offense  must  be  determined  from 
the  verdict  itself,  and  that  the  addi- 
tion of  the  words  "as  charged  and  set 
forth  in  the  information,"  is  insuffic- 
ient. State  V.  O'Shea,  o9  Kan.  593, 
53  Pae.  S76. 

Rule  in  homicide  cases,  see  11  Stand- 
ard   PROC.    687. 

76.  People  v.  Cornwell,  101  Cal. 
xviii,  35  Pac.  566;  People  v.  Bannister, 
100  Cal.  xviii,  34  Pac.  710. 

77.  Ala.  —  Anderson  v.  State,  65 
Ala.  553.  Ariz.  —  Maxwell  r.  Terr.,  10 
Ariz.  1,  85  Pac.  116.  Cal.  — People  v. 
Fisher,  51  Cal.  319.  Kan.  — State  f. 
Adams,  20  Kan.  311,  burglary  in  the 
eccond  degree. 

[a]  "That  statute  can  apply  only 
when  the  jury  could  under  the  indict- 
ment find  the  defendants  guilty  of  any 
of  several  degrees  of  a  crime."  Max- 
well f.  Terr.,  10  Ariz,  1,  85  Pac.  116. 

78.  Joinder,  see  4  Standard  Peoc. 
604. 

79.  Ga.  —  Yarborough  v.  State,  86 
Ga.  396,  12  S.  E.  650.  La.  —  State  t\ 
Crenshaw,  45  La.  Ann.  496,  12  So.  628. 
Miss.  —  Roberts  f.  State,  55  Miss.  421. 

80.  State  v.  Jones,  168  Mo.  398,  68 
S.  W.  566;  State  f.  Rowe,  142  Mo.  439, 
44  S.  W.  266;  State  r.  Pierce,  136  Mo. 
34,  37  S.  W.  815;  State  v.  Harmon, 
IW  Mo.  635,  18  S.  W.  128.  See  4 
Standard  Proc.   608. 

81.  Com.  V.  Fitchburg  R.  Co.,  120 
Mass.  372. 

82.  TJ.  S.  —  Brand  v.  United  States, 
236  Fed.  219,  149  C.  C.  A.  409;     John- 


son V.  United  States,  215  Fed.  679, 
131  C.  C.  A.  613,  L.  R.  A.  1915A,  862; 
United  States  v.  Keller,  19  Fed.  633. 
Ala.  —  Kilgore  v.  State,  74  Ala.  1. 
Ark.  —  Youngblood  v.  State,  35  Ark. 
35;  Levells  V.  State,  32  Ark.  585. 
Conn. —  State  v.  Smith,  5  Day  175,  5 
Am.  Dec.  132.  Ga.  — Fry  v.  State,  141 
Ga.  789,  82  S.  E.  135;  Dozier  v.  State, 
14  Ga.  App.  473,  81  S.  E.  368;  Tooke 
V.  State,  4  Ga.  App.  495,  61  S.  E.  917; 
Barksdale  v.  State  (Ga.  App.),  lOO  _S. 
E.  45,  robbery  by  force  and  by  in- 
timidation. HI.  —  Koser  v.  People,  224 
111.  201,  79  N.  E.  615;  Longford  v. 
People,  134  111.  444,  25  N.  E.  1009. 
Ind.  —  Thain  v.  State,  182  Ind.  345,  106 
N.  E.  690;  Brown  v.  State,  105  Ind. 
385,  5  N.  E.  900.  La.  — State  v.  Cook, 
42  La.  Ann.  85,  7  So.  64.  Me.  — State 
t\  Rounds,  76  Me.  123.  Mass.  —  Com. 
V.  Flagg,  135  Mass.  545;  Com.  f.  Boston 
&  M.  R.  Co.,  133  Mass.  383;  Com. 
f.  Fitchburg  R.  Co.,  120  Mass.  372; 
Com.  V.  Desmarteau,  16  Gray  1.  Mo. 
State  V.  Reeves,  276  Mo.  339,  208  S.  W. 
87;  State  v.  Schmidt,  137  Mo.  266,  38 
S.  W.  938;  State  v.  Van  Wye,  136  Mo. 
227,  37  S.  W.  938,  53  Am.  St.  Rep.  627; 
State  V.  Noland,  111  Mo.  473,  19  S.  W. 
715;  State  f.  McDonald,  85  Mo.  539; 
State  V.  Simpson,  126  Mo.  App.  169, 
103  S.  W.  592.  NT.  H.  —  State  v.  Scrip- 
ture, 42  N.  H.  485.  N.  J. —  Donnelly 
r.  State,  26  N.  J.  L.  463.  N.  Y.— People 
r.  Emerson,  6  N.  Y.  Crim.  157,  5  N.  Y. 
Supp.  374.  N.  C  — State  r.  Baker,  63 
N.  C.  276.  N.  D.  — State  r.  Bickford, 
28  N.  D.  36,  147  N.  W.  407,  Ann.  Ces. 
1916D,  140.  Ohio.  —  Tabler  r.  State, 
34  Ohio  St.  127.  S.  O.  —  State  v.  Pries- 
ter,  1  Cheves  103.  Tex.  —  Davidson  v. 
State    (Tex.    Crim.),    216    S.    W.    624; 
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single  offense,  or  they  may  return  a  verdict  of  guilty  on  the  count 
proved  and  not  guilty  on  the  others."  But  a  verdict  finding  the  de- 
fendant guilty  on  each  count,  or  on  all  the  counts,  is  bad  for  iucon- 
eistency.®*  A  general  verdict  of  guilty  on  the  whole  indictment  is  not 
inconsistent.^^  Nor  is  it  objectionable  as  being  contrary  to  the  evidence, 
if  any  count  is  supported  by  proof.^'  And  the  court  when  sentencing 
the  defendant  will  impose  but  a  single  sentence,  or  under  the  practice 
in  some  states,  it  will  impose  several  sentences  to  run  concurrently." 
(II.)  Wtere  Distinct  Offenses  Are  Alleged.  —  When  several  distinct  of- 
fenses are  set  up  in  different  counts,  the  accurate  practice  is  for  the 
jury  to  find  specifically  on  each  count,^^  especially  when  requested  to 


Sloan  V.  State,  75  Tex.  Grim.  33,  170 
S.  W.  156;  Isaacs  v.  State,  36  Tex. 
Grim.  505,  38  S.  W.  40;  Shuman  f. 
State,  34  Tex.  Grim.  69,  29  S.  W.  IGO. 
See  1  Standard  Proc.  158. 

[a]  "The  general  rule  is,  where  an 
indictment  is  in  two  or  more  counts, 
each  of  which  charges  the  same  offenses 
in  a  different  form,  or  where  the  sev- 
eral counts  relate  to  the  same  trans- 
action and  are  framed  on  different  sec- 
tions of  the  statute  to  meet  the  exi- 
gencies occurring  at  the  trial,  or  where 
the  several  counts  state  different  de- 
grees of  the  same  offense,  a  general  ver- 
dict will  be  sustained."  State  v.  Pace, 
269  Mo.  6S1,  6S5,  192  S.   W.  428. 

[b]  Where  the  several  counts  relate 
to  the  same  transaction  and  are  framed 
on  different  sections  of  the  statute  to 
meet  the  exigencies  of  the  proof,  a 
general  finding  which  does  not  assess 
a  punishment  in  excess  of  that  speci- 
fied on  any  section  on  which  any  count 
is  based  is  permissible.  State  v.  Pitts, 
68  Mo.  556. 

[c]  But  for  a  single  act,  though  it 
violates  one  or  more  penal  statutes, 
there  can  be  but  one  conviction  of  the 
offender.  Therefore  on  the  trial  of  an 
indictment  charging  the  same  act,  in 
different  counts,  as  a  violation  of  dif- 
ferent statutes,  a  verdict  of  guilty  as 
charged  and  assessing  a  punishment, 
refers  to  both  counts  and  is  erroneous. 
Burt  V.  State,  159  Ala.  134,  48  So.  851. 

Embezzlement,  see  8  Standard  Proc 
249. 

Mayhem,  see  19  Standard  Proc.  577. 

83.  Com.  V.  Fitchburg  E.  Go.,  120 
Mass.  372. 

[a]  But  the  jury  cannot  be  required 
to  indicate  on  which  count  (1)  they 
convict.  Jackson  v.  State,  74  Ala.  26. 
(2)  But  in  Fooshee  v.  State,  3  Okla 
Grim.    666,    681,    108   Pac.    554,   it   was 
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held  that  no  prejudice  results  from  a 
direction  to  the  jury  to  specify  which 
count    thev    convict    on. 

84.  J>.  C.  —  Fulton  v.  United  States, 
45  App.  Gas.  27.  Me. — State  v. 
Rounds,  76  Me.  123.  Mass.  —  Gom.  v. 
Fitchburg  R.  Co.,  120   Mass.  372. 

85.  U.  S.  —  Huffman  v.  United 
States,  259  Fed.  35,  170  C.  C.  A.  35; 
Walsh  V.  United-  States,  174  Fed.  615, 
98  G.  G.  A.  461.  Ala.  —  Towns  r.  State, 
111  Ala.  1,  20  So.  598.  N.C.  — Slater. 
Baker,  63  N.  G.  276.  Ohio.  —  Tabler  v. 
State,  34  Ohio  St.  127;  Griffin  v.  State, 
IS    Ohio   St.   438. 

86.  State  r.  Smith,  5  Day  (Conn.) 
175,  5  Am.  Dec.  132;  Dozier  v.  State, 
14  Ga.  App.  473,  81  S.  E.  368;  Hall 
r.  State,  S  Ga.  App.  747,  70  S.  E.  211; 
Tooke  V.  State,  4  Ga.  App.  495,  61  S.  E. 
917. 

87.  Ga.  —  Tooke  t'.  State,  4  Ga.  App. 
495,  503,  61  S.  E.  917.  N.  C.  —  State 
V.  Toole,  106  N.  G.  736,  740,  11  S.  E. 
168.  Tex.  —  Crawford  f.  State,  31  Tex. 
Grim.  51,  19  S.  W.  766. 

See  title,  "Sentence  and  Judgment." 

88.  Wharton's  Grim.  PL  &  Pr.  §736, 
and  the  following  cases:  Ga.  —  Tooke 
V.  State,  4  Ga.  App.  495,  61  S.  E.  917. 
Ohio.  —  Eldredge  f.  State,  37  Ohio  St. 
191;  Wilson  V.  State,  20  Ohio  26.  But 
see  Bailey  v.  State,  4  Ohio  St.  440, 
holding  the  verdict  would  not  be  more 
specific  if  each  count  was  specified  by 
number.  Okla.  —  Scott  v.  State,  4  Okla. 
Grim.  70,  109  Pac.  240  (dicta);  Fooshee 
V.  State,  3  Okla.  Grim.  666,  108  Pac. 
554.  Tex.  —  Lovejoy  t\  State,  40  Tex. 
Grim.  89,  48  S.  W.  520;  Southern  -r. 
State,  34  Tex.  Grim.  144,  29  S.  W.  780. 
Va.  —  See  Johnson  v.  Com.,  102  Va. 
'927,  46  S.  E.  789. 

[a]  It  is  the  duty  of  the  jury  to 
pass  on  each  count  separately,  applying 
to   each  the  evidence  bearing  on  th© 
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do  so  by  the  defendant,®^  or  to  render  a  verdict  of  not  guilty .''°  The 
authorities  are  in  some  confusion  as  to  the  propriety  and  effect  of  a 
general  verdict  of  guilty.^^  This  is  due  in  part  to  the  different  rules 
relative  to  the  power  of  the  trial  court  to  apply  the  verdict  to  the  count 
proved.^2 

It  is  agreed  that,  if  none  of  the  counts  is  bad,  a  general  verdict  not 
specifically  referring  to  any  count  relates  to  all  the  counts  submitted 
to  the  jury  and  embraces  every  criminal  transaction  alleged  therein.^' 
If  some  of  the  counts  are  abandoned  by  the  state  or  withdrawn  from 
the  consideration  of  the  jury  by  the  court,  a  general  verdict  will  be 
applied  only  to  the  counts  submitted  to  them.^*  Accordingly  if  several 
distinct  misdemeanors  which  are  not  repugnant  are  alleged,  and  if  the 
evidence  demands  a  conviction  on  each  count,  a  general  verdict  of 


defendant 's  guilt  or  innocence.  Com. 
V.  Carey,  103  Mass.  214;  Stephens  f. 
State,  53  N.  J.  L.  245,  21  Atl.  1038. 

[bj  In  California,  under  a  statute 
requiring  each  offense  upon  which  a 
defendant  is  convicted  to  be  stated  in 
the  verdict,  the  bringing  in  of  separ- 
ate verdicts  on  each  count  is  sufficient. 
People  V.  Schwartz  (Cal.  App.;,  iSo 
Pac.  686. 

[cj  A  verdict  of  guilty  on  both 
counts  is  equivalent  to  a  general  ver- 
dict of  guilty  and  is  sustainable  on  a 
single  good  count.  State  v.  Verona,  93 
N.  J.  L.  3S9,  108  Atl.  250. 

89.  N.  C.  —  State  v.  Toole,  106  N.  C. 
736,  11  S.  E.  168.  Ohio.  —  Eldredge  v. 
State,  37  Ohio  St.  191.  Tex. —  South- 
ern V.  State,  34  Tex,  Grim.  144,  29  S. 
W.  780. 

[a]  The  court  has  a  discretion  as  to 
whether  it  will  ask  the  jury  to  find 
separately'  on  each  count,  even  when 
requested  to  do  so  by  the  prisoner. 
State  V.  Tuller,  34  Conn.  280,  298, 

90.  See  infra,  this  note. 

[a J  If  the  general  rerdict  is  not 
guilty,  the  defendant  is  entitled  to  his 
discharge,  as  he  is  acquitted  on  each 
count.  State  v.  Toole,  106  N,  C.  736, 
11  S.  E.  168. 

91.  See  iyifra,  this  section.  See  also 
22  Standard  Proc.  306;  18  Stand- 
ard Proc.  777;   11  Standard  Proc.  680. 

[a]  Test, —  Whether  the  court  will 
require  an  election  between  counts,  is 
not  a  test  whether  a  general  verdict  is 
proper,  because  the  propriety  of  re- 
quiring an  election  is  discretionary 
with  the  court.  State  r.  Pace,  269  Mo. 
681,    686,    192    S.    W.    428. 

92.  See  infra,   this  section. 

93.  U.  S.  —  Ballew  v.  United  States, 


160  U.  S.  187,  16  Sup,  Ct.  263,  40  L. 
ed.  388;  Sehraubstadter  v.  United 
States,  199  Fed.  568,  118  C,  C,  A,  42; 
Kaye  v.  United  States,  177  Fed.  147, 
100  C.  C.  A.  567.  Conn. —  State  f.  Tul- 
ler, 34  Conn.  280.  Fla.  —  Washington 
V.  State,  51  Fla.  137,  40  So.  765.  Ga. 
Driver  v.  State,  112  Ga.  229,  37  S.  E. 
400;  Sewell  v.  State,  23  Ga.  App.  765, 
99  S.  E.  320;  Dozier  f.  State,  14  Ga. 
App.  473,  81  S.  E.  368;  Tooke  r.  State, 
4  Ga.  App.  495,  61  S.  E,  917.  111. 
Herman  v.  People,  131  111.  594,  22  N. 
E.  471,  9  L.  R.  A.  182.  Me.  — State  f. 
Tibbetts,  86  Me.  189,  29  Atl.  979.  Mass. 
Com.  V.  Carey,  103  Mass.  214.  Miss. 
Scott  V.  Stat'e,  31  Miss.  473.  N.  J. 
State  f.  Huggins,  84  N.  J.  L.  254,  258, 
87  Atl.  630.  N.  C.-— State  f.  Kling- 
man,  172  N.  C.  947,  90  S.  E.  690;  State 
r.  Sheppard,  142  N.  C.  586,  55  S.  E. 
146;  State  f.  Hight,  124  N.  C.  845,  32 
S.  E.  966;  State  f.  Toole,  106  N.  C.  736, 
11  S.  E.  168.  Tex,  —  Southern  v.  State, 
34  Tex.  Crim.  144,  29  S.  W,  780,  Vt. 
State  V.  Hooker,  17  Vt.  658. 

See  6  Standard  Proc.  18. 

When  some  counts  are  abandoned  or 
withdrawn,  see  infra,  this  section. 

94.  Ga.  — Waver  f.  State,  108  Ga. 
775,  33  S.  E.  423;  Innes  f.  State,  19  Ga. 
App.  271,  91  S.  E.  339;  Tooke  f.  State, 
4  Ga.  App.  495,  502,  61  S.  E.  917.  Me. 
State  r.  Rounds,  76  Me.  123.  Mo. 
State  r.  Hesterlv,  178  Mo.  43,  76  S.  W. 
985.  Neb. —  Bridges  r.  State,  80  Neb. 
91,  113  N.  W.  1048.  N.  C.  —  State  v. 
Thompson,  95  N.  C.  596;  State  v.  Leak, 
SO  X.  C.  403.  Tex.  —  Jones  r.  State,  55 
Tex.  Crim.  535,  117  S.  W.  127;  Powell 
r.  State  (Tex.),  24  S.  W.  515;  Parks 
V.  State,  29  Tex.  App.  597,  16  S.  W. 
532.  Wis.  —  Grottkau  v.  State,  70  Wis. 
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guilty  is  proper  as  a  conviction  of  each  offense,"  and  the  conrt  may 
sentence  the  defendant  on  each  count,  which  sentences  may,  according 
to  some  authorities,  be  cumulative,'"  unless  they  arise  out  of  the  same 
transaction.'^  If  distinct  felonies,  which  are  not  repufjnant,  are 
charged,  a  general  verdict  is  invalid  according  to  some  authorities  be- 
cause the  rule  against  convicting  a  defendant  of  two  distinct  felonies 
in  the  same  trial  and  on  one  indictment  is  thereby  infringed."*  But, 
such  a  verdict  is  upheld  by  other  authorities,"  and  it  is  left  to  the 
judge  to  apply  the  sentence  according  to  the  law  and  facts  proved.^ 
If  it  should  appear  that  the  offenses  are  distinct  and  do  not  arise  out 
of  the  same  transaction,  the  judge  may  sentence  on  both  as  distinct 


462,  36  N.  W.  31.  Wyo.  —  Long  v. 
State,  15  Wyo.  262,  8S  Pac.  617. 

[aj  The  failure  to  enter  a  nolle 
prosequi  on  the  counts  abandoned  is 
immaterial  where  the  court  orders  the 
trial  to  proceed  on  a  particular  count. 
Grottkau  v.  State,  70  Wis.  462,  36  N. 
W.  31. 

[b]  The  verdict  will  be  construed 
as  an  acquittal  of  the  other  counts. 
State  r.  Thompson,  95   N.  C.  596. 

95.  U.  S.  —  Sehraubstadter  f.  Unit- 
ed States,  199  Fed.  568,  118  C.  C.  A. 
42.  Colo.  — Noble  v.  People,  180  Pac. 
562.  Ga.  — Driver  r.  State,  112  Ga. 
229,  37  S.  E.  400;  Bishop  f.  State,  21 
Ga.  App.  236,  94  S.  E.  49;  Cronin  v. 
State,  13  Ga.  App.  652,  79  S.  E.  747. 
Ohio.  —  Eldredge  v.  State,  37  Ohio  St. 
191. 

96.  Fla.  — Washington  v.  State,  51 
Fla.  137,  40  So.  765.  111.  —  See  People 
V.  Brown,  273  111.  169,  112  N.  E.  462. 
Me.  — State  v.  Tibbetts,  86  Me.  189,  29 
Atl.  979.  N.  C  — State  v.  Toole,  106  N. 
C.  736,  740,  11  S.  E.  168. 

See  the  title,  "Sentence  and  Judg- 
ment. ' ' 

[a]  Presumption.  —  Where  a  jury 
renders  a  general  verdict  on  an  indict- 
ment charging  distinct  misdemeanors, 
and  the  court  sentences  the  defendant 
on  each  count,  it  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary, 
that  the  several  offenses  were  proved. 
Eldredge  v.  State,  37  Ohio  St.  191. 

97.  Floyd  v.  State  (Tex.  Grim.),  68 
S.  W.  690. 

See  infra,  this  section. 

98.  State  v.  Loeb  (Mo.),  190  S.  W. 
299;  State  v.  Carragin,  210  Mo.  351, 
109  S.  W.  553.  See  also  Scott  v.  State, 
4  Okla.  Grim.  70,  109  Pac.  240;  Fooshee 
V.  State,  3  Okla.  Grim.  666,  108  Pac. 
554. 

[a]     "The  rule  is  well  established 
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that  a  general  verdict,  where  the  sev- 
eral counts  of  the  indictment  charge 
several  distinct  crimes,  will  not  be  up- 
held. Such  is  the  case  where  several 
distinct  larcenies  were  charged  in  the 
different  counts  of  the  indictment. 
[State  V.  Harmon,  106  Mo.  635.]" 
State  r.  Pace,  269  Mo.  681,  686,  192  S. 
W.  428. 

[b]  Where  forgery  and  uttering  are 
regarded  as  separate  offenses,  a  general 
verdict  is  invalid  for  the  reason  tliat  a 
defendant  cannot  be  convicted  of  diff- 
erent felonies  in  the  same  trial  and  on 
the  same  indictment.  State  v.  Carra- 
gin, 210  Mo.  351,  109  S.  W.  553. 

99.  Ala. —  Hughes  r.  State,  11  Ala. 
App.  307,  66  So.  844.  lU.  —  Campbell 
r.  People,  109  111.  565,  50  Am.  Rep.  621. 
Ind.  —  Vancleave  v.  State,  150  Ind.  273, 
49  N.  E.  1060,  burglary  and  larceny. 
La.  —  State  r.  Crenshaw,  45  La.  Ann. 
496,  12  So.  628.  Va.  —  See  Hoback  v. 
Com.,  28  Gratt.   (69  Va.)   922. 

[a J  Where  two  distinct  cognate  of- 
fenses are  charged,  such  as  forgery  and 
uttering,  it  is  better  practice  to  find  a 
general  verdict  for  the  two  offenses. 
Johnson  v.  Com.,  102  Va.  927,  46  S.  E. 
789.  Contra,  State  v.  Carragin,  210  Mo. 
351,  109   S.  W.  553. 

1.  Conn. —  State  v.  Tuller,  34  Conn. 
280,  299.  Mass.  —  Crowley  f.  Com.,  11 
Mete.  575.  Pa.  —  Com.  v.  Birdsall,  69 
Pa.  482,  8  Am.  Rep.  283. 

[a]  It  will  be  presumed  on  appeal, 
that  the  trial  judge  imposed  the  sen- 
tence according  to  the  law  applicable 
to  the  facts  proved.  Com.  f.  Birdsall, 
69  Pa.  4S2,  S  Am.  Rep.  283. 

[b]  Illustration.  —  When  a  defend- 
ant is  charged  with  burglary  with  in- 
tent to  steal  in  one  count,  and  with 
larceny  in  the  same  building  on  the 
same  day  in  another  count,  and  is  found 
guilty  generally,  the  sentence  whether 
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offenses.-  But  if  it  should  appear  that  they  are  part  of  one  transaction, 
and  if  the  punishment  on  each  is  the  same,  the  court  will  impose  a 
single  punishment.^  If  the  punishment  on  each  is  different,  a  general 
verdict  of  guilty  is  a  conviction  of  the  highest  grade  of  offense  charged, 
and  the  court  may  impose  sentence  on  that.*  So,  if  the  same  trans- 
action is  charged  in  different  counts,  one  for  a  higher  and  the  others 
for  lesser  offenses  such  as  would  be  merged  in  the  conviction  of  the 
higher,  a  general  verdict  of  guilty  is  a  conviction  of  the  highest  grade 
charged  if  there  is  testimony  to  support  it.^ 

If  the  same  transaction  is  charged  in  different  ways  as  constituting 
distinct  offenses  which  are  repugnant,  a  general  verdict  of  "guilty  on 


it  is  proper  for  burglary  only  or  for 
burglary  and  larceny  also  cannot  be 
reversed  on  error  because  the  record 
does  not  show  whether  one  offense  only 
or  two  were  proved  at  the  trial.  It 
will  be  presumed  the  sentence  is  ap- 
plicable to  the  facts  proved.  Com.  v. 
Birdsall.  69  Pa.  482,  8  Am.  Rep.  283. 

2.  Fla.  —  Washington  v.  State,  51 
Fla.  137,  40  So.  765.  I.a.  — State  f. 
Warner,  117  La.  938,  42  So.  432,  burg- 
lary and  larceny.  Mass.  —  Crowley  v. 
Com.,  11  Mete.  575. 

3.  Campbell  f.  People,  109  111.  565, 
60  Am.  Rep.  621,  receiving  stolen  prop- 
erty and  aiding  in  its  concealment. 

Forgery  and  uttering,  see  8  Standard 
Proc.  1184. 

4.  Ala. —  Hughes  v.  State,  11  Ala. 
App.  307,  66  So.  844.  lU.  —  Love  f. 
People,  160  111.  501,  43  N.  E.  710,  32 
L.  R.  A.  139.  La.  —  State  v.  Crenshaw, 
45  La.  Ann.  496,  12  So.  628;  State  v. 
Nicholls,  37  La.  Ann.  779.  Me.  — State 
f.  Hood,  51  Me.  363,  burglary  and  lar- 
ceny. Mass.  —  Crowley  v.  Com.,  11 
Mote.  575.  Miss.  —  Dees  v.  State,  89 
Miss.  754,  42  So.  605,  where  burglary 
and  larceny  were  charged.  S.  C. — State 
V.  Smith,  18  S.  C.  149;  State  f.  Scott, 
15  S.  C.  434;  State  v.  Nelson,  14  Rich. 
L.  169.  94  Am.  Dec.  130;  State  f.  Tid- 
well,  5  Strobh.  1.  Tex.  —  Lovejoy  v. 
State,  40  Tex.  Crim.  89,  100,  48  S.  W. 
520. 

[a]  Kule  Stated.  —  After  a  review 
of  the  cases,  the  court  in  State  v. 
Smith,  18  S.  C.  149,  156,  says:  "We 
think  that  the  rule  to  be  extracted 
from  them  [the  cases  reviewed]  is,  that 
where  several  distinct  offenses  are 
charged  in  different  counts  of  an  in- 
dictment, all  growing  out  of  the  same 
act  or  acts,  even  though  subject  to  dif- 
ferent punishments,  a  general  verdict 
of  guilty  furnishes  no  ground  for  a  mo- 


tion in  arrest  of  judgment,  and  no 
ground  for  a  new  trial,  provided  the 
jury  have  been  explicitly  instructed 
that  the  effect  of  a  general  verdict  will 
be  to  find  the  party  accused  guilty  of 
the   highest   offense  charged." 

[b]  Illustration.  —  On  a  general 
verdict  of  guilty  rendered  on  an  in- 
dictment charging,  in  separate  counts, 
burglary,  grand  larceny,  and  receiving 
stolen  goods,  the  court  may  sentence 
the  defendant  for  burglary.  Hughes  V. 
,State,  11  Ala.  App.  307,  66*  So.  844. 

5.  U.  S.  — United  States  f.  Fischer, 
245  Fed.  477,  where  an  offense  and  a 
conspiracy  to  commit  it  were  alleged. 
Ala.  — Scott  V.  State,  37  Ala.  117.  mur- 
der and  manslaughter.  Ind.  —  Frolich 
V.  State,  11  Ind.  213.  Md.  — Manly  v. 
State,  7  Md.  135,  assault  with  intent  to 
kill  9,nd  assault  and  battery.  Mass. 
Com.  f.  Jenks,  1  Gray  490,  the  offense 
of  being  a  common  seller  of  liquors 
and  of  selling  on  one  occasion  were 
charged.  Mo,  —  State  i".  Core,  70  Mo. 
491,  murder  in  different  degrees.  N.  J. 
State  V.  Dugan,  65  N.  J.  L.  65,  46  Atl. 
566  (assault  with  intent  to  kill  and 
assault  and  battery) ;  Cook  v.  State, 
24  N.  J.  L.  843,  rape  and  assault  with 
intent  to  commit  rape.  N.  C.  —  State 
r.  Gilchrist,  113  N.  C.  673,  18  S.  E.  319, 
murder  in  different  degrees.  Vt. 
State  V.  Hooker,  17  Vt.  658,  669.  Va. 
Hoback  r.  Com.,  28  Gratt.  (69  Va.)  922. 

But  see  Carter  v.  State,  20  Wis.  647. 

[a]  Rule  Stated.  —  "When  one  and 
the  same  criminal  transaction  is 
charged  in  different  courts  alleging  the 
commission  of  different  grades  of  the 
same  offense,  but  one  penalty  will  be 
awarded,  and  upon  a  general  verdict  of 
guiltv,  it  will  be  th'r  punishment  ap- 
propriate to  the  highest  grade."  State 
V.  Hood,  51  Me.  363. 

[bj    Thougli  tlie  indictment  charges 
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both  coimts"  or  on  all  counts  is  invalid  for  inconsistency.'  But  a  gen- 
eral verdict  of  "guilty"  is  proper  wlicre  the  punishment  for  each  of- 
fense is  the  same/  it  being  proper  for  the  court  to  ai)ply  the  verdict  to 
the  count  sustained  l)y  the  proof.^  The  same  rule  lias  been  applied 
when  the  punishments  are  different ;  ^  but  there  is  authority  holding  the 
verdict  erroneous  in  such  case.^" 

Effect  of  Assessment  of  Punishment. —  If  it  is  obvious  from  the  verdict, 
or  the  punishment  assessed  by  the  jury  that  they  intend  to  punish  the 
defendant  for  only  one  of  the  several  offenses  charged,  a  general  ver- 
dict is  uncertain.^^ 


the  highest  crime  only,  it  is  equivalent 
to  an  indictment  containing  separate 
counts  for  each  included  offense  for 
which  the  jury  may  render  a  verdict 
of  guilty.  If  the  evidence  supports  the 
highest  degree  only,  a  verdict  of  guilty 
will  be  referred  to  that  degree.  State 
f.  Gilchrist,  113  N.  C.  673,  18  S.  E.  319. 
As  to  sentence  imposed,  sec  the  title 
' '  Sentence   and   Judgment. ' ' 

6.  D.  C  — Davis  r.  United  States, 
37  App.  Cas.  126.  Mass.  —  Com.  t:  Has- 
kins,  128  Mass.  60.  Tex.  —  Moore  i', 
State  (Tex.  Crim.),  203  S.   W.  51. 

See  Lanasa  r.  State,  109  Md.  602,  71 
Atl.  1058  (holding  counts  not  repug- 
nant); Cook  r.  State,  24  N.  J.  L.  843. 
See  22  Standard  Proc.  44S. 

[a]  In  Fulton  v.  United  States,  45 
App.  Cas.  (D.  C.)  27,  42,  it  was  held 
to  be  no  answer,  to  a  verdict  finding 
the  defendant  guilty  on  both  counts, 
to  say  that  because  the  jury  may  have 
convicted  him  on  one,  he  is  not  harmed. 
While  the  court  may  not  impose  the 
maximiini  penalty  possible  under  eitlier 
count,  it  is  mere  conjecture  to  say  the 
court  was  not  influenced  by  the  double 
conviction. 

[bj  Larceny  and  Receiving  Stolen 
Goods.  —  Where  an  indictment  in  one 
count  charges  larceny  of  a  chattel,  and 
in  another  count  charges  receiving  the 
same  chattel  with  knowledge  that  it 
had  been  stolen,  a  verdict  of  guilty  of 
both  counts  is  inconsistent.  Com.  v.  Has- 
kins,  128  Mass.  60. 

fej  Where  embezzlement  and  ob- 
taining money  under  false  pretenses, 
relating  to  the  same  money,  are 
charged.  Davis  r.  United  States,  37 
App.  Cas.    (D.  C.)    126. 

7.  Ark.  —  Cargill  r.  State,  76  Ark. 
550,  90  S.  W.  61 S.  Tenn.  —  Cook  r. 
State,  84  Tenn.  461.  Wis. —  Nelson  v. 
State,  52  Wis.  .134,  9  N.  W.  388. 

[a]     An    instruction    directing    the 
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jury  to  designate  on  which  count  they 
find  is  iiniiroper  and  shoulii  not  be 
given.    Cook  v.  State,  84  Tenn.  461. 

8.  Ark, —  Cargill  r.  State,  76  Ark. 
550,  90  S.  W.  618.  Fla.  —  Wasiiingtou 
r.  State,  51  Fla.  137,  40  So.  765.  N.  J. 
State  r.  Verona,  93  N.  J.  L.  389,  108 
Atl.  250.  N.  C  — State  v.  Carter,  113 
N.  C.  639,  18  S.  E.  517.  Tex.  — McCor- 
mick  V.  State  (Tex.  Crim.),  216  S.  W. 
871;  Longoria  f.  State,  80  Tex.  Crim. 
121,  188  S.  W.  987;  Rosson  v.  State,  37 
Tex.  Crim.  87,  38  S.  W.  788. 

9.  State  f.  Tuller,  34  Conn.  280; 
Crowley  r.  Com.,  11  Mete.   (Mass.)  575. 

[a J  Reason  for  Sustaining  Verdict. 
The  difliculty  in  sentencing  the  defend- 
ant is  more  apparent  than  real.  It  must 
be  left  to  the  trial  judge  to  apply  the 
sentence  according  to  the  law  and  the 
facts  proved.  And  therefore  a  general 
verdict  will  be  sustained.  State  v.  Tul- 
ler, 34  Conn.  280. 

10.  State  f.  Goings,  98  N.  C.  766,  4 
S.  E.  121;  State  f.  Johnson,  75  N.  C. 
123,  22  Am.  Rep.  666  (where  larceny 
of  a  horse  was  a  capital  offense  and 
receiving  stolen  goods  a  misdemeanor) ; 
State  f.  Major,  14  Rich.  L.  (S.  C.)  76. 
Compare  State  r.  .Jones,  82  N.  C.  685. 

[a]  The  reason  is  that  the  court 
cannot  tell  on  which  count  to  impose 
sentence.  State  v.  Major,  14  Rich.  L. 
(S.  C.)   76. 

11.  Watkins  f.  State,  37  Ark.  370; 
State  V.  Young  (Mo.),  215  S.  W.  499; 
State  f.  McHenry  (Mo.),  207  S.  W. 
808;  State  t\  Pace,  269  Mo.  681,  192  S. 
W.  428;  State  r.  Standlev,  232  Mo.  23, 
27,  132  S.  W.  1122;  State  r.  Pierce,  136 
Mo.  34,  37  S.  W.  815;  State  r.  Harmon, 
106  Mo.  635,  18  S.  W.  128;  State  r.  Be- 
dell, 35  Mo.  App.  551.  But  compare 
Herman  r.  People,  131  111.  594,  22  N. 
E.  471,  9  L.  R.  A.  182. 

[a]  The  difficulty  in  a  verdict  of 
this  character   is,   that  it   being  clear 
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Where  Some  Covmts  Are  Bad.  —  If  some  of  the  counts  are  bad,  it  is  a 
general  rule  that  the  verdict  is  presumed  to  have  been  given  on  the 
counts  that  are  good.^^ 

Where  Some  Counts  Are  Unsupported  by  Evidence.  —  If  any  count  in  an 
indictment  or  information  charging  distinct  offenses  is  not  supported 
by  the  evidence,  a  general  verdict  is  not  good,  according  to  some  author- 
ities, for  the  reason  that  the  verdict  being  deemed  to  be  a  conviction  on 
each  count  is  contrary  to  the  evidence  if  any  one  is  not  proved. ^^  Ac- 
cording to  others,  if  the  offenses  are  of  the  same  grade  and  are  punish- 
able alike,  the  court  will  not  arrest  the  sentence  by  granting  a  new 
trial,  but  Mill  apply  the  verdict  to  the  count  supported  by  the  evidence, 
and  impose  sentence  on  that  count."    Of  course,  if  the  accused  should 


that  the  jury  find  the  defendant  not 
guilty  of  all  the  offenses  but  one,  it 
<:annot  be  told,  in  the  event  of  a  new 
trial,  on  which  count  he  should  be  tried, 
atate  1-.  Noland,  111  Mo.  473,  499,  19 
S.  W.  715. 

12.  See  19  Standard  Prog.  631;  12 
Standard  Proc.  702;  8  Standard  Proc. 
248;  6  Standard  Proc.  18;  1  Stand- 
ard Proc.  12U;  and  the  title,  "Sen- 
tence and  Judgment." 

13.  Colo.— Noble  i".  People,  180  Pac. 
562,  iiiisdeineanors.  Ga.  —  Driver  f. 
State,  112  Ga.  229,  37  S.  E.  400;  SeweJl 
f.  State  (Ga.  App.),  99  S.  E.  320; 
Dozier  i.  State,  14  Ga.  App.  473,  81 
S.  E.  368;  Morse  v.  State,  10  Ga.  App. 
61,  72  S.  E.  534;  Hall  v.  State,  8  Ga. 
App.  747,  70  S.  E.  211,  misdemeanors. 
N  y. —  See  People  v.  Barnes,  158  App. 
Div.  712,  143  N.  Y.  Supp.  885.  S.  C 
State  V.  Scott,  15  S.  C.  434,  felony. 

[a]  "A  paramount  reason  why  the 
distinction  [between  those  cases  where 
the  several  counts  relate  to  one  offense, 
and  where  they  relate  to  distinct  of- 
fenses] should  exist  is  this:  where  the 
indictment  relates  to  a  sole  transac- 
tion, and  the  pleader,  not  being  certain 
as  to  the  exact  manner  in  which  he 
shall  be  able  to  prove  that  the  crime 
was  committed,  yet  knowing  that  if 
he  describes  the  offense  with  alterna- 
tive or  ambiguous  allegations  he  ren- 
ders the  indictment  subject  to  demurrer 
for  duplicitv,  resorts  to  the  fiction  of 
charging  that  the  defendant  has  com- 
mitted a  number  of  crimes,  all  in  fact 
the  same,  vet  varying  in  detail — that 
is  charges  the  same  offense  in  different 
counts,  as  if  it  were  a  number  of  trans- 
actions—the court  on  the  trial  of  the 
case,  and  the  appellate  tribunal  on  a 
review  of  it,  largely  disregard  the  fic- 
tion and  look  to  the  substance,  and  not 


the  form  of  the  charge.  Hence  if  the 
defendant  is  convicted  generally — that 
is  to  say  on  all  the  counts — the  court 
imposes  but  a  single  sentence;  or  (un- 
der the  former  practice  in  England  and 
under  the  present  practice  in  some  of 
the  States)  meets  fiction  with  fiction, 
and  imposes  several  sentences,  but 
makes  them  run  concurrently.  On  the 
other  hand,  where  the  same  indictment 
really  charges  a  number  of  distinct  and 
separate  transactions,  it  becomes  the 
duty  of  the  trial  court  to  conduct  the 
case,  and  of  the  appellate  court  to  re- 
view it,  just  as  if  it  were  a  consolida- 
tion of  separate  indictments;  and 
where  the  defendant  was  convicted 
generally — that  is  to  say  on  all  of  the 
counts — or  specifically  on  more  than 
one  of  them — it  was  the  course  at  com- 
mon law  to  sentence  the  defendant  on 
each  count;  and  these  sentences  might 
be  cumulative."  Tooke  v.  State,  4  Ga. 
App.  495,  503,  61   S.  E.  917. 

[b]  A  motion  for  new  trial  should 
be  sustained  in  such  case  if  any  count 
is  not  proved.  Sewell  v.  State,  23  Ga. 
App.  765,  -99  S.  E.  320. 

Form  of  Objection.  —  As  to  motion 
in  arrest  of  judgment,  see  2  Standard 
Proc.  1029.  As  to  motion  for  new  trial, 
see  20  Standard  Proc.  517,  et  seq. 

14.  U.  S.  — Gallot  1-.  United  States, 
87  Fed.  446,  31  C.  C.  A.  44.  Ala.— Caw- 
lev  v.  State,  37  Ala.  152.  Cal.  — People 
r.' Shotwell,  27  Cal.  394.  Miss.  —  Can- 
non r.  State,  75  Miss.  364,  22  So.  827. 
N.  J. —  State  r.  Verona,  93  N.  J.  L. 
3<^0  108  Atl  250.  N.  C.  —  State  v. 
Klingman,  172  N.  C  947,  90  S.  E.  690; 
State  V.  Sheppard,  142  N.  C.  oS6,  oo 
S.  E.  146;  State  v.  Toole,  106  N.  C. 
736  11  S.  E.  168.  Pa.  — Henwood  v. 
Com.,  52  Pa.  424;  Com.  V.  Gayton,  69 
Pa.    Super.    513.     Tenn.  —  Chappie    v. 
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be  sentenced  on  the  basis  that  hr  is  ^n.ilty  of  all  counts,^^  or  of  the  un- 
supported  count  -  judgment  will  be  reversed  unless  statute  authorizes 
the  correction  of  the  sentence  by  the  appellate  court. 

Where  Erroneous  instructions  Are  Given.  —  Where  an  erroneous  charge 
is  o-ivcn  as  to  one  of  several  counts  charging  distinct  offenses  of  the 
same  grade  and  punishable  alike,  a  general  verdict  will  be  referred  to 
the  count  as  to  which  there  is  no  error.^^ 

(III.)  Conviction  on  Some  Counts  But  Not  All.  —  Where  an  indictment  or 
information  contains  more  than  one  count,  the  jury  may  legally  con- 


State,  124  Tenn.  105,  135  S.  W.  321. 
Tex.  —  Lovejoy  v.  State,  40  Tex.  Crim. 
89  100,  48  S.  W.  520;  Southern  r.  State, 
34  Tex.  Crim.  144,  29  S.  W.  780.  See 
Shell  V.  State  (Tex.  Crim.),  38  S.  W. 
207,  holding  the  verdict  to  be  insuffi- 
cient because  of  instructions  limiting 
the  consideration  of  the  evidence  on 
the  count  which  was  proved.  Vt. 
State  V.  Bugbee,  22  Vt.  32. 
See  10  Standard  Proc.  363. 

[a]  It  is  entirely  competent  for  the 
court  (1)  to  receive  a  general  verdict, 
and  from  his  recollection  or  notes  of 
the  evidence,  to  apply  the  verdict  to 
the  count  proven,  and  sentence  the  de- 
fendant accordinglv.  Southern  r.  State, 
34  Tex.  Crim.  144',  29  S.  W.  780.  (2) 
The  court  does  not  thereby  usurp  the 
functions  of  the  jury.  Lovejoy  f. 
State,  40  Tex.  Crim.  89,  100,  48  S.  W. 
520. 

[b]  The  principle  is  this:  that  a 
general  verdict  in  effect  constitutes 
separate  verdicts  on  each  count,  if  the 
offenses  are  of  the  same  grade  and  are 
punishable  alike,  and  any  one  of  the 
verdicts,  if  valid,  supports  the  judg- 
ment. It  cannot  be  said  that  sentence 
is  imposed  on  an  objectionable  count 
or  verdict,  or  that  the  judgment  was 
increased  by  the  number  of  counts. 
State  V.  Toole,  106  N.  C.  736,  11  S.  E. 
168,  170. 

[cj  No  Evidence  as  to  a  Count. 
When  the  evidence,  the  charge  of  the 
court,  and  the  argument  of  counsel  are 
confined  to  certain  counts,  it  will  be 
presumed  that  the  jury  followed  the 
course  of  the  trial  and  that  the  ver- 
dict relates  onlv  to  such  counts.  State 
V.  Poythress,  174  N.  C.  809,  93  S.  E. 
919;  State  v.  Holder,  133  N.  C.  709,  45 
S.  E.  862;  State  v.  May,  132  N.  C.  1020, 
43  S.  E.  819;  State  v.  Toole,  106  N.  C. 
736,  11  S.  E.  168. 

[d]  If  the  evidence  though  applic- 
able to  either  count  is  sufficient  to 
justify  a  conviction  on  either  count,  a 
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general  verdict  will  be  sustained.  State 
r.  Stroud,  95  N.  C.  626.  See  also  State 
r.  Toole,  106  N.  C.  736,  11  S.  E.  168, 
170. 

[e]  The  defendant  is  not  prejudiced, 
oven  though  (1)  some  of  the  counts 
are  not  supported  by  the  evidence,  if 
only  one  sentence  is  imposed,  which  is 
applicable  to  either  (Lucas  f.  State, 
144  Ala.  63,  39  So.  821,  3  L.  R.  A.  (N. 
S.I  412;  Arden  v.  State,  6  Ala.  App.  64, 
60'  So.  538),  or  (2)  if  the  punishment 
on  each  count  is  the  same  and  runs 
concurrentlv.  Morris  f.  United  States, 
229  Fed.  5i6,  143  C.  C  A.  584. 

ff]  Effect  of  Failure  To  Object  to 
Evidence.  —  A  defendant  who  does  not 
seek  in  any  way  upon  the  trial  to  have 
unsupported  counts  withdrawn  from  the 
consideration  of  the  jury,  cannot  on 
appeal  raise  the  question  that  only  one 
of  several  counts,  all  of  which  are  good 
as  a  matter  of  pleading,  is  supported 
bv  the  evidence.  State  r.  Reed,  5? 
Mont.    292,    163    Pac    477. 

[g]  It  will  be  presumed,  on  appeal, 
that  the  trial  judge  imposed  sentence 
according  to  the  law  applicable  to  the 
facts  proved.  People  v.  Shotwell,  27 
Cal.  394,  403;  Crowley  v.  Com.,  11 
Mete.   (Mass.)   575. 

Entry  of  nolle  prosequi  as  to  unsup- 
ported count,  see  22  Standard  Proc. 
659. 

15.  Johnson  t:  United  States,  215 
Fed.  679,  131  C.  C.  A.  613,  L.  R.  A. 
1915A,  862;  State  v.  Hight,  124  N.  C. 
845,  32   S.  E.  966. 

16.  State  V.  Huggins,  84  N.  J.  L. 
254,  87  Atl.  630;  State  v.  Hight,  124 
N.  C.  845,  32  S.  E.  966. 

17.  State  V.  Huggins,  84  N.  J.  L. 
254,  87  Atl.   630. 

18.  N.  J.  —  State  r.  Huggins,  84  N. 
J.  L.  254,  87  Atl.  630.  N.  C.  —  State  v. 
Coleman,  101  S.  E.  261;  State  f.  Hol- 
der, 133  N.  C.  709,  45  S.  E.  862;  State 
V.  Toole,  106  N.  C.  736,  11  S.  E.  168, 
overruling  State  v.  MeCauless,  9  Ired. 
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vict  the  defendant  of  some  of  the  counts  and  acquit  him  of  others,^'  or 
disagree  as  to  them.^° 

When  the  jury  convict  on  less  than  the  whole  number  of  counts,  the 
verdict  must  specify  on  which  counts  the  defendant  is  found  guilty," 
or  designate  the  specific  offense  of  which  they  convict  the  defendant." 
But  the  verdict  need  not  specifically  acquit  the  defendant  of  the  counts 
on  which  he  is  not  found  guilty.  The  verdict  is  sufficient  as  a  con- 
viction of  the  counts  named,  and  its  silence  as  to  the  other  counts 
operates  as  an  acquittal  of  them."    An  acquittal  under  one  count  is 


375.     Tex.  —  Lovejov  v.  State,  40  Tex. 
Crim.   89,  98,  48  S.  "W.  520. 

19.  U.  S.  —  Grey  v.  United  States, 
172  Fed.  101,  96  C  C.  A.  415;  United 
States  V.  Wilson,  176  Fed.  806.  Ga. 
O'Brien  v.  State,  22  Ga.  App.  249,  95 
S.  E.  938;  Tooke  f.  State,  4  Ga.  App. 
495,  61  S.  E.  917.  lU.  — Miller  v. 
People,  229  111.  376,  82  N.  E.  391;  Ruth 
r.  People,  99  111.  185.  Kan.  — State  v. 
V^hitworth,  98  Kan.  271,  158  Pac.  42. 
Mass.  —  Com.  f.  Euisseau,  140  Mass. 
363,  5  N.  E.  166.  Mich.  —  People  f. 
Rivers,   147  Mich.  643,  111  N.  W.   201. 

20.  U.  S.  —  Selvester  v.  United 
States,  170  U.  S.  262,  18  Sup.  Ct.  580, 
42  L.  ed.  1029;  Dolan  v.  United  States, 
133  Fed.  440,  69  C.  C.  A.  274.  Kan. 
State  f.  Weiss,  84  Kan.  165,  113  Pac. 
388.  Mass. —  Com.  v.  Stedman,  12  Mete. 
444.  Ohio.  —  But  see  Hurley  v.  State, 
6  Ohio  399. 

[a]  The  effect  of  such  an  entry  jus- 
tifies (1)  the  discharge  of  the  jury,  and 
a  subsequent  prosecution  for  the  of- 
fense as  to  Tvhich  the  jury  had  dis- 
agreed will  not  constitute  second  jeo- 
pardy. Selvester  v.  United  States,  170 
U.  S!  262,  269,  18  Sup.  Ct.  580,  42  L.  ed. 
1029.  (2)  But  some  authorities  hold 
that  the  practical  effect  of  such  a  ver- 
dict, in  law,  is  to  acquit  the  defendant 
on  the  count  on  which  they  disagree. 
State  r.  McGee,  55  S.  C.  247,  253,  33 
S.  E.  353,  74  Am.  St.  Rep.  741. 

[b]  The  state  may,  without  the 
consent  of  the  defendant,  enter  a  nolle 
prosequi  as  to  the  counts  on  which  the 
jury  disagree.  But  the  court  may  re- 
ceive the  verdict  without  a  nolle  pros. 
Com.  V.  Stedman,  12  Mete.  (Mass.)  444. 

21.  m.  — Day  r.  People,  76  111.  380; 
People  f.  Whitson,  74  111.  20;  Hud- 
son r.  People,  29  111.  App.  454.  But 
see  Powers  f.  People,  42  111.  App.  30. 
Kan.  — State  v.  Pigg,  78  Kan.  618,  97 
Pac  859.  Vt.  — State  v.  Pianfetti,  79 
Vt.  '236,  65  Atl.  84. 


22.  Guenther  v.  People,  24  N.  Y. 
100;  Hoback  v.  Com.,  28  Gratt.  (69 
Va.)  922. 

23.  U.  S.  —  Selvester  v.  United 
States,  170  U.  S.  262,  18  Sup.  Ct.  580, 
42  L.  ed.  1029;  Dealv  v.  United  States, 
152  U.  S.  539,  14  Sup.  Ct.  680,  38  L.  ed. 
545.  But  see  United  States  v.  McKeen, 
1  McLean  429,  444.  Ala. —  Parish  v. 
State,  130  Ala.  92,  30  So.  474;  Rogers 
f.  State  (Ala.  App.),  83  So.  359;  Old- 
acre  V.  State,  16  Ala.  App.  151,  75  So. 
827;  Brown  v.  State,  15  Ala.  App.  180, 
72  So.  757.  Colo.  —  Bigcraft  v.  People, 
30  Colo.  298,  70  Pac.  417.  Fla.  — Mar- 
tinez V.  State,  76  Fla.  159,  79  So.  751; 
Salon  V.  State,  70  Fla.  622,  70  So.  603; 
Cox  V.  State,  63  Fla.  12,  58  So.  49.  Ga. 
Quinn  v.  State,  22  Ga.  App.  632,  97  S. 
E.  84.  Haw.  — King  v.  McGiffin,  7 
Hawaii  104;  King  v.  Naone,  2  Hawaii 
746.  HI.  — People  v.  Weil,  243  111.  208, 
90  N.  E.  731,  134  Am.  St.  Rep.  357; 
People  V.  Martin,  171  111.  App.  153. 
But  compare  People  f.  Whitson,  74  111. 
20.  Ind.  Ter.  —  See  Brown  v.  United 
States,  2  Ind.  Ter.  582,  52  S.  W.  56. 
Ind. —  Ward  v.  State,  125  N.  E.  397; 
Beaty  v.  State,  82  Ind.  228;  Harvey  v. 
State,  80  Ind.  142.  Kan.  —  State  v.  Mc- 
Naught,  36  Kan.  624,  14  Pac.  277.  Me. 
State  V.  Phinney,  42  Me.  384.  Mass. 
Com.  V.  Hackett,  170  Mass.  194,  48  N. 
E.  1087.  Mo.  — State  r.  Whitton,  68 
Mo.  91;  State  v.  Mc Anally,  105  Mo. 
App.  333,  79  S.  W.  990.  See  State  v. 
Reeves,  276  Mo.  339,  208  S.  W.  87. 
Neb.  — Ford  v.  State,  79  Neb.  309,  112 
N.  W.  606,  overruling  Casey  f.  State, 
20  Neb.  138,  29  N.  W.  264.  N.  Y. 
People  f.  Bowling,  84  N.  Y.  478; 
Guenther  r.  People,  24  N.  Y.  100.  N.  O. 
State  r.  Povthress,  174  N.  C.  809,  93 
S.  E.  919;  'state  i:  Fisher,  162  N.  C. 
550  77  S  E.  121.  Ohio.  —  Jackson  v. 
State,  39  Ohio  St.  37.  But  see  Wilson 
V.  State,  20  Ohio  26;  Hurley  v.  State, 
6  Ohio   399,  as  to  earlier  rule.      Tex. 
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not  an  acquittal  on  the  whole  indictment.^* 

e.  Where  Several  Indictments  Are  Consolidated.  —  The  consolida- 
tion of  several  indictments  produces  a  situation  which  is  the  same  as 
if  all  had  been  returned  as  counts  in  one  indictment,^'^  and  the  rules 
as  to  the  sufficiency  of  a  general  verdict  on  indictments  containing 
several  counts  apply.-"  It  has  been  held  that  separate  verdicts  should 
be  rendered  in  such  case.-^ 

8.  Where  Several  Pleas  Are  Interposed.  —  "Where  a  defendant  inter- 
poses several  pk'as,  tiie  verdict  siiould  eovcr  each,  and  exi)ressly  find 
whether  or  not  the  special  pleas  are  true.^''  unless  the  special  pkMs  aro 
withdraA\'n  or  waived. ^° 

9.  Where  Previous  Conviction  of  Another  Offense  Is  Charged. 
Whenever  the  fact  of  a  previous  couvietii)U  of  anotlur  offense  is  char^'ed 
in  an  indictment  or  information,  the  jury,  if  they  find  the  defendant 
guilty  of  the  offense  with  which  he  is  charged,  must  also  find  wliether 
or  not  he   has  suffered  such   previous   conviction,^"   unless,^^   under 


Davis  f.  State,  61  Tex.  Crim.  611,  136 
S.  W.  45.  See  Mizell  v.  State  (Tex. 
Crim.),  203  S.  W.  49.  Va.  —  Collins  r. 
Com.,  123  Va.  815,  96  S.  E.  826;  Eose 
17.  Com.,  116  Va.  1023,  82  S.  E.  699; 
Johnson  v.  Com.,  102  Va.  927,  46  S.  E. 
789.  W.  Va.  — State  v.  Swain,  81  W. 
Va.  278,  94  S.  E.  142. 

[a]  But  it  is  better  practice  for  the 
verdict  to  respond  to  each  count.  King 
v.    Naone,    2    Hawaii    746. 

Once  in  jeopardy,  see  14  Standard 
Prog.  569,  574,  616. 

24.  U.  S.  —  Mounday  v.  United 
States,  225  Fed.  965,  140  C.  C.  A.  93; 
Lyman  v.  United  States,  241  Fed.  945. 
Ind.  —  Bissot  v.  State,  53  Ind.  408. 
Tex.  —  Garza  v.  State,  12  Tex.  App. 
261. 

Homicide,  see  11  Standard  Proc. 
681. 

25.  McElroy  v.  United  States,  164 
U.  S.  76,  17  Sup.  Ct.  31,  41  L.  ed.  355. 

26.  Porter  v.  United  States,  91  Fed. 
494,  33   C.   C.  A.  652. 

27.  Moffitt  V.  People,  59  Colo.  406, 
149  Pac.  104;  Fontaine  v.  State,  6 
Baxt.  (Tenn.)  514. 

28.  Ala.  —  Tucker  v.  State,  152  Ala. 
1,  44  So.  587;  Davis  v.  State,  136  Ala. 
129,  33  So.  818  (plea  of  misnomer); 
Dominick  r.  State,  40  Ala.  680,  91  Am. 
Dee.  496;  Hays  v.  State,  15  Ala.  App. 
104,  72  So.  577.  Cal.  —  People  v. 
Tucker,  115  Cal.  337,  47  Pac.  Ill;  Ex 
parte  King,  10  Cal.  App.  282,  101  Pac. 
810;  People  v.  O'Leary,  2  Cal.  Unrep, 
843,  16  Pac.  884.  N.  T.  — People  v. 
Burch,  5  N.  Y.  Cr.  29.  Pa.  — Solliday 
V.  Com.,  28  Pa.  13.     S.  D.  — State  v. 
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Kieffcr,  17  S.  D.  67,  95  N.  W.  289. 
Tex. —  Davis  f.  State,  42  Tex.  494; 
Wright  f.  State,  27  Tex.  App.  447,  11 
S.  W.  458;  Taylor  v.  State,  4  Tex.  App. 
40.  Utah.— State  f.  Creechley,  27  Utah 
142,  75  Pac.  384. 

When  a  plea  of  former  acquittal  or 
conviction  is  interposed,  see  14  Stand- 
ard Proc.   621. 

Where  plea  of  insanity  is  interposed, 
see  13  Stand.vrd  Proc.  630. 

[a]  Whether  or  not  there  is  proof 
on  a  special  plea,  the  jury  must  find 
on  it.  State  f.  Creechley,  27  Utah  142, 
75  Pac.  384.  But  see  Robinson  v.  State, 
23  Tex.  App.  315,  4  S.  W.  904. 

29.  Spraggins  v.  State,  139  Ala.  93, 
35  So.  1000;  State  v.  Spurgeon,  102  Mo. 
App.  34,  74  S.    W.  453. 

30.  Cal.  —  People  f.  Eppinger,  109 
Cal.  294,  41  Pac.  1037;  People  v.  Carl- 
ton, 57  Cal.  559;  People  r.  Dueber,  34 
Cal.  App.  686,  168  Pac.  578;  People  v. 
Franklin,  26  Cal.  App.  23,  171  Pac.  441. 
Fla.  — See  Pridgeon  f.  State,  68  Fla. 
98,  66  So.  564.  la. —  State  f.  Smith, 
129  Iowa  709,  106  N.  W.  187,  4  L.  R.  A. 
(N.  S.)  539.  Ky.  —  Sweeney  f.  Com., 
18  Ky.  L.  Rep.  1020,  39  S.  W.  22;  See 
Chenowith  f.  Com.,  ll  Kv.  L.  Rep.  561, 
12  S.  W.  585.  Md.  — Hail  v.  State,  121 
Md.  577,  89  Atl.  Ill;  Kennv  r.  State, 
121  Md.  120,  87  Atl.  1109;  Maguire  f. 
State,  47  Md.  485.  Minn.  — State  v. 
Findling,  123  Minn.  413,  144  N.  W.  142. 
Mo. —  State  v.  McBroom,  238  Mo.  495, 
141  S.  W.  1120.  N.  Y.  — People  v. 
Reilly,  25  Misc.  45,  53  N.  Y.  Supp.  1005. 

31.  People  V.  Barton,  88  Cal.  176,  25 
Pac.  1117;     People  v.  Brooks,  65  Cal. 
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statute,  the  answer  of  the  defendant  admits  the  charge.  It  is  some- 
times provided  that  the  verdict  in  such  case  may  be  "We  find  the 
charge  of  previous  conviction  true"  or  not  true,^^  ^^^  ^Yi\s  statute  is 
not  mandatory  and  the  form  prescribed  need  not  be  literally  followed," 
It  being  only  necessary  for  the  jury  to  make  such  a  finding  as  clearly 
indicates  a  finding  on  this  issue.^*  A  general  verdict  of  guilty  with- 
out a  specific  finding  on  the  issue  of  previous  conviction  will  be  treated 
as  a  finding  in  favor  of  the  defendant  on  this  issue,  and  it  does  not 
justify  a  sentence  for  a  second  offense,^^  unless,  of  course,  the  defend- 
ant has  admitted  the  charge,^^  or  unless  the  jury,  under  proper  in- 
structions, assess  a  punishment  indicating  a  finding  of  a  previous  con- 
viction." The  portion  of  the  verdict  relating  to  a  prior  conviction  is 
severable  from  the  remainder  of  the  verdict,  and  if  it  is  not  sustained 
by  the  proof,  it  may  be  disregarded  and  judgment  rendered  on  the  re- 
mainder if  that  is  sustained  by  the  evidence.^* 

10.  Recommendation  to  Mercy.  —  While  juries  frequently  embody 
in  their  verdicts  of  conviction  a  recommendation  of  the  prisoner  to  the 
mercy  of  the  court,^'  and  some  statutes  specifically  authorize  them  to 
do  so,  particularly  in  capital  cases,*"'  it  is  the  rule  in  the  absence  of 
statute,  that  juries  should  not  concern  themselves  with  the  punish- 
ment," and  the  trial  court  should  avoid  promising  a  jury  that  he  will 
be  influenced  by  a  recommendation  to  mercy  in  imposing  sentence.*' 


295,  4  Pac.  7;  People  t*.  Carlton,  57 
Cal.  559.  But  see  People  v.  Sickles,  156 
N.  Y.  541,  51  X.  E.  288. 

Effect  of  confession  of  previous  con- 
viction on  the  reading  of  the  pleading 
to  the  jury,   see   the   title    "Trial." 

32.  State  v.  Gordon,  35  Mont.  458, 
465,  90   Pac.    173. 

33.  State  f.  Gordon,  35  Mont.  458, 
465,  90  Pac.  173. 

34.  Fla.  —  Henderson  v.  State,  55 
Fla.  36,  46  So.  151.  111.  — People  v. 
Tierney,  250  111.  515,  520,  95  X.  E.  447. 
Mo.  — State  r.  Baldwin,  214  Mo.  290, 
113  S.  W.  1123. 

[a]  A  verdict  finding  the  defendant 
* 'guilty  of  habitual  criminal"  is  a  suf- 
ficient finding  of  a  prior  conviction. 
State  V.  Baldwin,  214  Mo.  290,  113  S. 
W.  1123. 

35.  Cal.  —  People  v.  Eppinger,  109 
Cal.  294,  41  Pac.  1037.  Md.  —  Kenny  f. 
State,  121  Md.  120,  87  Atl.  1109.  Va. 
Thomas  f.  Com.,  22  Gratt.  (63  Va.)  912. 

But  see  Evans  v.  State,  150  Ind.  651, 
50  N.  E.  820. 

Contra,  Lakomy  v.  People  (Colo.), 
178    Pac.    571. 

36.  See  supra,  this  section. 

37.  Lucas  v.  Com.,  142  Ky.  416,  134 
S.  W.  456;  Oliver  v.  Com.,  113  Ky. 
228,  67  S.  W.  983;      Herndon  v.  Com., 
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105  Ky.  197,  48  S.  W.  989,  88  Am.  St. 
Rep.  303;  Satterfield  v.  Com.,  105  Va. 
867,  52  S.  E.  979.  But  see  Rector  v. 
Com.,  80  Ky.  468. 

38.  People  v.  Chadwick,  4  Cal.  App. 
63,  74,  87  Pac.  3S4,  389.  Compare,  Com. 
V.  Briggs,  7   Pick.    (Mass.)    177. 

39.  See  Thlinket  Packing  Co.  f. 
United  States,  236  Fed.  109,  149  C.  C. 
A.  319.  See  also  11  Standard  Proc.  690, 
homicide. 

40.  See  the  statutes  and  the  follow- 
ing: Del. —  State  v.  Jaroslowski,  103 
Atl.  657.  Fla.  —  Hicks  v.  State,  25  Fla. 
535,  6  So.  441.  Ga.  — Williams  f.  State, 
119  Ga.  425,  46  S.  E.  626.  Ohio.— State 
r.  Ellis,  98  Ohio  St.  21,  120  X".  E.  2]  8, 
S.  C  — State  f.  Stevens,  106  S.  C.  272, 
91   S.   E.    302. 

Instructions  as  to  recommendation  to 
mercy,  see  13   Standard  Proc.   945. 

[a]  A  verdict  is  not  invalid  because 
of  a  failure  of  a  jury  to  recommend  a 
defendant  to  the  mercy  of  the  court, 
such  recommendation  being  within  the 
discretion  of  the  jurv.  Williams  v. 
State,  119  Ga.  425.  46 'S.  E.  626;  Tho- 
mas f.  State,  89  Ga.  479,  15  S.  E.  537. 

41.  State  V.  Kernan,  154  Iowa  672, 
135    N.    W.   362. 

42.  Iowa.  —  State  v.  Kernan,  154 
Iowa  672,  135  N.  W.  362.    N.  M.  —  Ter- 
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But  a  recommendation  to  mercy  does  not  vitiate  a  verdict,"  even  in  a 
capital  case."  It  is  addressed  solely  to  the  court"  who  may  direct  the 
verdict  to  be  entered  without  the  recommendation/"  or  may  rcfiuire 
the  jury  to  return  a  verdict  without  the  recommendation,*^  or  may  re- 
ject the  recommendation  as  surplusage.''* 

11.  Assessment  of  Punishment.  —  a.  Poiver  and  Duty  of  Jury. 
While  in  many  states  the  punislinient  is  assessed  by  the  court,  not  by 
the  jury,"^  statutes,  in  some  jurisdictions,  authorize  the  jury  to  assess 
or  recommend  the  punishment  in  cases  in  which  an  unchanf,'eable  pen- 
alty is  not  fixed  by  law.^"  The  statutes  fall  into  two  general  classes, 
first  those  which  authorize  the  jury  to  assess  the  punisliment  within 


ritory  v.  Griego,  8  N.  M.  133,  42  Pac. 
81.  S.  C  — See  State  v.  Gill,  14  S.  C. 
410.  S.  D.  — State  v.  Kiefer,  16  S.  D. 
180,  91  N.  W.  1117,  1  Ann.  Cas.  1268. 
Wis.  —  McBean  v.  State,  83  Wis.  206, 
53  N.  W.  497. 

See   13   Standard  Proc.   945. 

[a]  A  request  by  the  jury  for  in- 
struction as  to  their  rights  and  duties 
in  recommending  a  prisoner  to  the 
mercy  of  the  court  should  be  dis- 
regarded as  their  sole  duty  is  to  de- 
termine the  guilt  or  innocence  of  the 
defendanl:.  State  v.  Vasquez,  16  Nev. 
42. 

43.  Stephens  v.  State,  51  Ga.  236. 
See  State  v.  Hutchinson,  7  Nev.  53. 

[a]  Indeed,  when  the  penalty  for 
the  crime  charged  is  fixed  by  law,  a 
recommendation  to  mercy  is  futile. 
State  f.  Mcintosh,  141  La.  150,  74  So. 
886,  murder. 

[b]  A  recommendation  to  mercy 
constitutes  no  part  of  the  verdict. 
People  I'.  Lee,  17  Cal.  76. 

44.  State  v.  Arata,  56  Wash.  185, 
105  Pac.  227. 

[a]  In  Mississippi,  the  rule  seems  to 
be  that  when  in  a  capital  case  the  jury 
returns  a  verdict  of  guilty  asking  the 
mercy  of  the  court,  it  is  the  duty  of 
the  court  when  requested  to  do  so  to 
require  the  jury  to  dispel  the  cloud 
created  by  its  recommendation.  But 
if  the  jury  is  polled  and  no  request 
that  the  cloud  be  removed,  such  a  ver- 
dict will  support  a  judgment  of  death, 
or  life  imprisonment  as  is  appropriate 
under  the  verdict.  Smith  v.  State,  75 
Miss.  542,  23  So.  260;  Penn  v.  State, 
62  Miss.  450,  477.  See  also  Svkes  v. 
State,  92  Miss.  247,  45  So.  838;  '  Avant 
V.  State,  88  Miss.  226,  40  So.  483,  117 
Am.    St.    Rep.    737. 

45.  People  v.  Lee,  17  Cal.  76;     Ray 
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r.  State,  108  Tenn.  282,  67  S.  W.  553. 

46.  People   f.  Lee,   17   Cal.   76. 

47.  State  r.  Potter,  15  Kan.  302; 
Avant  V.  State,  88  Miss.  C26,  40  So. 
483,  117  Am.  St.  Rep.  737;  Smith  v. 
State,  75  Miss.  542,  23  So.  260. 

48.  Cal.  — People  r.  Sykcs,  10  Cal. 
App.  67,  101  Pac.  20.  lla.  — State  t?. 
Cook,  117  La.  114,  41  So.  434.  Miss. 
Penn  v.  State,  62  Miss.  450.  N.  J. 
State  r.  Overton,  85  N.  J.  L.  287,  88 
Atl.  689.  N.  C  — State  v.  McKav,  150 
N.  C.  813,  63  S.  E.  1059.  See  State 
r.  Hancock,  151  X.  C.  699,  66  S.  E. 
137.  Pa.  — Com.  r.  Zee,  262  Pa.  251, 
105  Atl.  279.  Wash. —  State  v.  Arata, 
56  Wash.  185,  105  Pac.  227.  W.  Va. 
State  f.  Newman,  49  W.  Va.  724,  39 
S.  E.  655. 

49.  Harvey  v.  Com.,  23  Gratt.  (64 
Va.)  941.  And  see  the  title,  "Sen- 
tence and  Judgment." 

[a]  At  common  law,  (1)  the  jury 
had  no  ritrht  to  assess  the  punishment 
of  the  prisoner.  State  v.  Hamey,  168 
Mo.  167,  67  S.  W.  620,  57  L.  R.  A.  846. 
(2)  But  see  Bottom  r.  Com.,  98  Ky.  17, 
32  S.  W.  140,  holding  the  right  and 
duty  of  the  jury  in  fixing  the  punish- 
ment according  to  their  discretion  on 
the  trial  of  common-law  offenses  haa 
never  been  questioned,  is  as  old  as  the 
common  law  itself,  and  an  important 
part   of  it. 

[b]  In  nearly  all  of  the  older  states, 
the  punishment  is  assessed  by  the  court 
not  by  the  jury.  See  Territory  v. 
Young,  2  N.  M.  93,  106. 

As  to  recommendation  to  mercy,  see 
infra,  III,  E,  10. 

50.  See    infra.,    this"  note. 

[a]  When  one  unchangeable  penalty 
is  fixed  by  law  for  the  commission  of 
a  crime,  it  is  not  necessary  that  a  ver- 
dict   of    conviction    assess    the    punish- 


VERDICT 


1011 


the  legal  limits,^^  and  those  which  authorize  the  jury  to  commute  the 
punishment  from  death  to  imprisonment.^^  With  respect  to  the  former, 
the  exercise  of  the  right  is  optional  with  the  jury,  under  some  statutes. 
If  they  fail  to  exercise  it,  the  court  must  assess  the  punishment.^^  But 
under  other  statutes,  the  jury  is  required  to  assess  the  punishment,  a 
failure  to  do  which  renders  their  verdict  insufficient.^*  With  respect 
to  the  latter,  if  the  jury  do  not  qualify  their  verdict  by  recommending 
"without  capital  punishment,"  it  is  the  duty  of  the  court  to  impose  a 
sentence  of  death.^^  The  practice  under  the  indeterminate  sentence 
and  parole  laws  varies.^®  If  the  jury  should  assess  the  punishment  when 


ment  because  there  is  nothing  to  as- 
sess. Inglish  V.  Com.,  Litt.  Sel.  Cas. 
(Ky.)  417;     Herron  v.  Com.,  79  Ky.  38, 

1  Ky.  L.  Eep.  312;    Territory  v.  Eomine, 

2  N.  M.   114,  128. 

[b]  The  authority  of  a  jury  is  not 
limited  to  cases  where  palliating  or 
uiiligating  circumstances  exist.  Wins- 
ton V.  United  States,  172  U.  S.  303,  19 
Sup.  Ct.  212,  43  L.  ed.  456.  Contra, 
People  f.  Brick,  68  Cal.  190,  8  Pac. 
858;     People  f.  Welch,  49  Cal.  174. 

Instructions  as  to  punishment,  see"  13 
Standard    Proc.    945. 

[c]  As  to  recommending  a  suspen- 
sion of  sentence,  see  Simonds  v.  State, 
76  Tex.  Crim.  487,  175  S.  W.  1064; 
Onstott  r.  State,  75  Tex.  Crim.  72,  170 
S.  \V.  301;  Martin  v.  State,  71  Tex. 
Crim.  212,  158  S.  W.  994;  Brown  V. 
State,  71  Tex.  Crim.  212,  158  S.  W.  807. 

51.  Ala.  — Genie  v.  State,  39  So. 
573;  Washington  v.  State,  125  Ala.  40, 
28  So.  78;  Spicer  v.  State,  105  Ala. 
123,  16  So.  706.  Ga.  —  Yaughan  v. 
State,  148  Ga.  517,  97  S.  E.  540;  Valen- 
tine V.  State,  77  Ga.  470;  Walston  v. 
State,  54  Ga.  242;  Peterson  v.  State, 
47  Ga.  524.  lU.  —  People  v.  Dubia,  289 
111.  276,  124  N.  E.  537.  Ky.  —  Taggart 
r.  Com.,  104  Ky.  301,  46  S.  W.  674; 
Eldridge  V.  Com.,  87  Ky.  365,  8  S.  W. 
892.  Mo.— State  r.  Sweeney,  93  Mo.  38, 
5  S.  W.  614.  N.  J.  — State  f.  Martin, 
92  N.  J.  L.  436,  106  Atl.  385.  Tex. 
O'Connor  v.  State,  37  Tex.  Crim.  267, 
39  S.  W.  368.  Wye— Hamilton  v.  Ter., 
1  Wyo.  131. 

52.  TJ.  S. — Johnson  v.  United  States, 
225  U.  S.  405,  32  Sup.  Ct.  748,  56  L. 
ed  1142;  Winston  f.  United  States,  172 
U.  S.  303,  19  Sup.  Ct.  212,  43  L.  ed. 
456.  Ala.  — McGuff  v.  State,  88  Ala. 
147,  7  So.  35,  16  Am.  St.  Eep.  25.  Cal. 
People  V.  Brick,  68  Cal.  190,  8  Pac. 
858;  People  v.  Welch,  49  Cal.  174. 
Ind!  —  Jackson  v.  State,    161   Ind.   36, 


67  N.  E.  690.  La.  — State  v.  Burns,  30 
La.  Ann.  679.  Miss.  —  Hem.,  Ann. 
Code,  1917,  §  959;  Penn  v.  State,  62 
Miss.  450.  Tenn.  —  Murphy  v.  State,  7 
Coldw.  516;  Turner  v.  State,  3  Heisk. 
452. 

See  11  Standard  Proc.  689,  homi- 
cide. 

[a]  The  addition  of  the  words  "with 
capital  punishment' '  does  not  affect  a 
verdict.  The  words  are  surplusage. 
State  V.  Burns,  30  La.  Ann.  679. 

53.  Ark. —  Stinson  v.  State,  125  Ark. 
339,  189  S.  W.  49;  Conrand  v.  State,  65 
Ark.  559,  47  S.  W.  628;  Fagg  f.  State, 
50  Ark.  506,  8  S.  W.  829.  Mo.  — State 
V.  Ammons,  220  Mo.  6,  119  S.  W.  390; 
State  V.  Van  Wye,  136  Mo.  227,  243,  37 
S.  W.  938,  58  Am.  St.  Rep.  627;  State 
V.  Robb,  90  Mo.  30,  2  S.  W.  1,  under 
express  statute.  Mont.  —  In  re  Gomez, 
52  Mont.  189,  156  Pac.  1078.  Okla. 
Blair  v.  State,  4  Okla.  Crim.  359,  111 
Pac.  1003. 

54.  Patterson  v.  Com.,  99  Ky.  610,  5 
S.  W.  765;  s.  c,  86  Ky.  313,  5  S.  W. 
387;  Williamson  t\  State,  72  Tex.  Crim. 
618,  163  S.  W.  435;  Mclnturf  v.  State, 
20  Tex.  App.  335,  354;  Doran  V.  State, 
7  Tex.  App.  385. 

55.  People  v.  Welch,  49  Cal.  174; 
Turner  f.  State,  3  Heisk.   (Tenn.)   452. 

56.  See  infra,  this  note. 

[a]  In  Illinois,  the  jury  is  not  re- 
quired to  fix  the  term  of  imprisonment 
under  the  parole  law.  People  f.  No- 
waski,  254  111.  146,  98  N.  E.  242. 

[b]  In  Indiana,  a  verdict  simply 
stating  the  age  of  the  defendant  and 
that  he  is  guilty  of  a  designated  of- 
fense, without  fixing  the  punishment, 
is  authorized  bv  the  reformatory  act. 
Skelton  V.  State,  149  Ind.  641,  49  N.  E. 
901. 

[e]  In  Kentucky,  the  jury  must  fir 
a  minimum  and  maximum  punishment. 
Carroll  v.  Com.,  164  Ky.  599,  175  S.  W. 
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they  are  not  authorized  to  do  so,  the  assessment  may  he  rejected  as  sur- 
plusage.^^ 

b.  Sufficiency  of  Assessment.  —  In  assessing  the  punishment,  the  jury 
must  by  their  verdict  determine  both  the  character  and  the  extent  of  the 
punishmerit.'^^  The  punishment  assessed  must  be  within  the  legal  limits 
prescribed  by  the  statute.^^  If  the  jury  assess  an  unauthori/;ed  punish- 
ment, the  judge  should  direct  them  to  reconsider  their  verdict."'^  If  he 
does  not  do  so,  the  verdict  is  invalid,"  unless  a  statute  authorizes  the 


1043;  Bordors  f.  Com.,  164  Ky.  344, 
175  S.  W.  633;  Gardner  f.  Com.,  164 
Ky.   196,    175    S.    W.    362. 

[d]  In  Montana,  when  the  jury 
exercises  the  discretion  vested  in  them, 
they  should  fix  the  minimum  as  well 
as  the  maximum  punishment.  7/1  re 
Gomez,  52  Mont.  189,  156  Pac.  1078. 

[e]  In  Texas,  when  the  jury  fixes 
the  punishment  at  a  term  of  years,  the 
court  may  impose  sentence  from  the 
lowest  limit  fixed  by  law  to  that  fixed 
by  the  jurv.  Clay  v.  State,  75  Tex. 
Crim.    387,  "170    S.    W.    743. 

[f]  A  verdict  in  which  the  maxl- 
mum  and  minimum  punishment  as- 
sessed are  the  same,  (1)  is  erroneous 
and  should  not  be  received  by  the  court. 
If  received,  judgment  will  be  reversed, 
and  the  defendant  remanded  for  new 
trial,  according  tQ  some  authorities. 
Klette  f.  Com.,  165  Ky.  430,  177  S.  W. 
258;  Stephens  f.  Com.,  164  Ky.  265, 
175  S.  W.  353.  (2)  According  to  others, 
it  becomes  the  duty  of  the  judge  to 
assess  and  declare  a  proper  punish- 
ment just  as  though  the  jury  had  at- 
tempted no  expression  on  the  subject. 
In  re  Lewis,  51  Mont.  539,  154  Pac. 
713.  See  In  re  Collins,  51  Mont.  215, 
152  Pac.   40. 

57.  Ala.  —  Ex  parte  Morrissette,  200 
Ala.  488,  76  So.  430;  Genie  v.  State, 
39  So.  573;  Henson  v.  State,  120  Ala. 
316,  25  So.  23.  HI.  —  Henderson  v. 
People,  165  111.  607,  611,  46  N.  E.  711; 
Armstrong  v.  People,  37  111.  459.  la. 
Cropper  v.  United  States,  Morris  259. 
Tex.  — Perry  f.  State,  44  Tex.  473. 
Va.  — Harvey  v.  Com.,  23  Gratt.  (64 
Va.)  941.  W.  Va.  — State  v.  Greer,  22 
W.   Va.   800,   829. 

58.  Weatherford  v.  State,  43  Ala. 
319. 

59.  Meno  v.  State,  186  Ind.  4,  114 
N.  E.  689;  Hare  v.  State,  79  Tex. 
Crim.  379,  185  S.  W.  47;  Fate  V.  State, 
73  Tex.  Crim.  278,  164  S.  W.  1018. 

[a]       Fractional    Parts    of    Years. 
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Within  the  statutory  limits,  the  jury 
may  fix  the  term  of  imprisonment  at 
any  length  of  time  it  deems  advisable. 
It  need  not  fix  the  punisliment  in  years 
but  may  fix  a  fractional  part  of  a  year. 
Hare  r.  State,  79  Tex.  Crim.  379,  185  S. 
W.  47,  wliere  the  punishment  assessed 
was   two   and    one-half   years. 

60.  See  infra,  YIT,  A,  1,  b. 

61.  See  infra,  this  note. 

[a]  Where  an  excessive  punishment 
is  imposed.  Com.  v.  ijmith,  2  \'a.  Cas. 
327. 

[b]  Where  the  jury  assess  a  punish- 
ment below  the  legal  limit,  (1)  the 
verdict  is  erroneous,  but  not  void. 
Ind. —  State  r.  Arnold,  144  Ind.  651,  42 
N.  E.  1005,  43  N.  E.  871;  Hoskins  v. 
State,  27  Ind.  470.  Okla.  —  Rea  v. 
State,  6  Okla.  Crim.  366,  118  Pac.  815. 
Tenn.  —  Mavfield  v.  State,  101  Tenn. 
673,  49  S.  W.  742;  State  f.  Ragsdale, 
10  Lea  671;  Murphy  v.  State,  7  Coldw. 
516.  Va.  —  Nemo  v.  Com.,  2  Gratt.  (43 
Va.)  558.  Contra,  Ex  parte  Goucher, 
103  Ala.  305,  15  So.  601,  where  the  de- 
fendant was  discharged  on  habeas 
corpus.  (2)  The  trial  judge  in  render- 
ing judgment  in  such  case  cannot  im- 
pose a  proper  punishment  (Nemo  v. 
Com.,  2  Gratt.  [43  Va.]  558),  unless 
authorized  to  do  so  by  statute.  (3) 
A  venire  de  novo  should  be  directed  if 
the  jury  persist  in  rendering  a  verdict 
of  this  character,  or  if  they  have  been 
discharged  so  that  the  error  may  not 
be  corrected.  Nemo  i".  Com.,  2  Gratt. 
(43  Va.)  558.  (4)  And  on  writ  of 
error  a  judgment  according  to  the  ver- 
dict will  be  reversed,  but  the  prisoner 
will  not  be  discharged.  He  will  be  re- 
manded for  another  trial.  Jones  v. 
Com.,  20  Gratt.  (61  Va.)  848;  Nemo 
V.  Com.,  2  Gratt.  (43  Va.)  558.  (5) 
But  some  courts  hold  that  as  the  error 
is  in  favor  of  the  defendant,  he  can- 
not complain.  Meadowcroft  v.  People, 
163  III.  56,  45  N.  E.  991,  54  Am.  St. 
Rep.  447,  35   L.   E.  A.   176;      State  v. 
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court  to  fix  a  proper  punishnient,^^  or  unless  the  excess  is  clearly  separ- 
able, in  which  case  the  excess  may  be  rejected  as  surplusage. "^^  But  the 
court  is  without  power  to  reduce  the  punishment  assessed  if  it  is  within 
the  legal  limits/'* 

The  place  of  confinement  need  not  be  stated,^^  except  when  required  by 
statute/'*' 

Age  of  Defendant.  —  Under  some  statutes  providing  for  the  confine- 
ment of  persons  below  a  specified  age  in  houses  of  correction  and  re- 
formatories, the  jury  is  required  to  state  the  age  of  the  defendant  in 
the  verdict,"  and,  in  some  states,  say  whether  the  convict  shall  be  sent 
to  the  penitentiary  or  to  the  reformatory.*'*  If  the  jury  do  not  find  the 
age  of  the  accused,  and  fix  the  house  of  correction  as  the  place  of  con- 
finement, it  will  be  presumed  that  the  accused  is  an  adult,  and  the  ver- 
dict will  be  upheld.^^ 

Codef endants.  -  In  assessing  the  punishment  of  several  persons  tried 


Arnold,  144  Ind.  651,  42  N.  E.  1095,  43 
N.  E.  871. 

62.  State  v.  Tull,  119  Mo.  421,  24 
S.  W.  1010;  State  v.  Dalton,  106  Mo. 
463,  17  S.  W.  700. 

63.  Freeman  v.  State,  151  Ala.  10, 
44  So.  46;  Taylor  v.  State,  114  Ala.  20, 
21  So.  947;  VeatcL  v.  State,  60  Ind. 
291. 

[a]  Where  a  fine  in  addition  to  im- 
prisonment is  erroneously  added,  the 
added  puuishment  is  clearly  separable 
aud  may  be  rejected  as  surplusage. 
Veatch  V.  State,  60  Ind.  291. 

64.  Cohen  v.  State,  10  Ind.  App. 
339,  37  K  E.  809;  State  t'.  Daniels,  32 
Mo.  558. 

65.  Ala.  — McGufle  v.  State,  88  Ala. 
147,  7  So.  35,  16  Am.  St.  Eep.  25; 
London  r.  State  (Ala.  App.),  61  So. 
611.  111.  —  Featherstone  r.  People,  194 
III.  325,  62  X.  E.  684.  Tex.  —  Willcox 
f.  State,  68  Tex.  Crim.  138,  150  S.  W. 
898. 

66.  See  the  statutes. 

[a]  Under  Statute  Relating  to  Con- 
finenient  in  Reformatories.  —  Bvrd  r. 
State,  55  Tex.  Crim.  390,  116  'S.  "W. 
1146.  But  see  Miller  v.  State,  149  Ind. 
607,  49  N.  E.  894,  40  L.  R.  A.  109,  it 
is  sufficient  to  find  the  age  of  the  de- 
fendant. 

67.  Cohen  v.  State,  10  Ind.  App. 
339,  37  N.  E.  809;  Bvrd  v.  State,  55 
Tex.  Crim.  390,  ll6  S.  W".  1146;  Hen- 
derson V.  State,  50  Tex.  Crim.  620,  99 
S.  W.  1001;  Watson  r.  State,  49  Tex. 
Crim.  371,  92  S.  W.  807;  Hays  v.  State, 
30  Tex.  App.  472,  17   S.  W.   1063. 

[a]  Designating  the  place  of  con- 
finement as  the  reformatory  does  not 


cure  an  omission  to  state  the  age  of 
the  minor.  Byrd  v.  State,  55  Tex.  Crim. 
390,  116  S.  W.  1146;  Henderson  v. 
State,  50  Tex.  Crim.  620,  99  S.  W. 
1001.  Contra,  Cole  v.  State,  32  Tex. 
Crim.  423,  24  S.   W.  510. 

[b]  In  Rose  v.  State,  82  Ind.  344, 
it  was  held  that  when  the  jury  assess 
a  punishment  applicable  to  an  infant, 
and  the  court  pronounces  sentence 
thereon,  it  is  reasonable  to  presume 
that  the  jury  kept  within  the  law  and 
assessed  the  punishment  because  they 
found  the  case  to  be  within  the  stat- 
ute. The  presumption  that  persons  are 
of  full  age  yields  to  this  presumption 
of  regularity. 

[c]  The  exact  age  of  the  accused 
need  not  be  stated.  The  jury  may  find 
the_  defendant's  age  to  be  within  the 
limits  fixed  by  law  for  imprisonment 
in  the  reformatory.  Colip  f.  State,  153 
Ind.  584,  55  N.  eI  739,  74  Am.  St.  Rep. 
322. 

68.  See  supra,  this  section,  catch 
line  "Place  of  Confinement." 

69.  People  v.  Poole,  284  111.  39,  119 
N.  E.  916;  Herder  v.  People,  209  III. 
50,  70  N".  E.  674;  Doss  v.  People,  158 
111.  660,  41  N.  E.  1093,  49  Am.  St.  Rep. 
180;  Beuchert  ;;.  State,  165  Ind.  523, 
76  N.  E.  111. 

[a]  There  is  a  presumption  that  all 
persons  are  of  fuU  age  until  the  con- 
trary appears.  Rose  v.  State,  82  Ind. 
344. 

[b]  If  no  proof  as  to  the  defend- 
ant's age  is  made  by  the  state,  th» 
defendant  may  introduce  such  proof. 
If  he  does  not  do  so,  a  failure  of  the 
jury   to  find   his   age   does   not   vitiate 
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jointly,  the  jury  should  assess  the  penalty  against  each  separately," 
especially  wlien  they  assess  a  fine  as  a  punishment.'^  A  joint  award  of 
a  fine  against  all  is  erroneous."  The  same  rule  is  applied  by  some 
authorities  when  a  punishment  of  imprisonment  or  death  is  inflieted 
against  all,"  but  there  is  authority  to  the  contrary,  where  the  intention 
of  the  jury  to  impose  on  each  defendant  the  punishment  of  imprison- 
ment or  death  can  be  reasonably  ascertained.'^* 

Several  Offenses.  —  It  has  been  held  that  a  jury,  finding  a  defendant; 


the  verdict,  and  the  court  in  imposing 
sentence  may  assume  he  is  of  full 
age.  Boone  v.  State,  160  Ind.  678,  67 
N.  E.  518. 

70.  Hooper  v.  Com.,  11  Ky.  L.  Rep. 
369;  Mootry  v.  State,  35  Tex.  Crim. 
450,  33  S.  W.  877,  34  S.  W.  126;  Cun- 
ningham V.  State,  26  Tex.  App.  83,  9 
S.  W.  62.  See  Harris  v.  State  (Okla. 
Crim.),    181    Pac.    944. 

71.  Ala.  — Perry  v.  State,  149  Ala. 
40,  43  So.  18.  Ark.  — Straughan  v. 
State,  16  Ark.  37.  Tex.  — Hincs  r. 
State,  48  Tex.  Crim.  24,  85  S.  W.  1057; 
Edwards  v.  State  (Tex.  Crim.),  75  S. 
W.  859. 

72.  Hines  v.  State,  48  Tex.  Crim.  24, 
85  S.  W.  1057;  Edwards  V.  State  (Tex. 
Crim.),  75  S.  W.  859. 

[a]  The  reason  of  the  rule  is  that  it 
cannot  be  ascertained  from  a  verdict, 
finding  several  defendants  guilty  and 
assessing  a  fine  as  punishment,  whether 
the  jury  intended  to  fine  each  defend- 
ant the  sum  named^  or  to  fine  them 
jointly.  Edwards  v.  State  (Tex.  Crim.). 
75  S.  W.  859. 

[b]  Fine  and  Imprisonmnent.  —  But 
when  the  jury  fix  the  punishment  of 
the  defendants  at  imprisonment  for  a 
stated  time  "and  in  addition  thereto," 
at  a  fine  in  a  certain  sum,  it  is  evident 
that  the  imprisonment  is  intended  as 
a  separate  imprisonment  of  each  for 
the  time  specified,  and  the  assessment 
of  a  fine  in  connection  therewith  re- 
moves all  doubts  as  to  the  fine. 
Meadowcroft  v.  People,  163  111.  56  87 
45  N.  E.  991,  54  Am.  St.  Eep.  447  35 
L.  E.  A.  176.  See  also  Walker  v.  State 
11  Okla.  Crim.  339,  352,  127  Pac.  895^ 
when  the  verdict  fixed  "their  punish- 
ment by  a  fine  of  $500.00  and  imprison- 
ment in  the  county  jail  for  a  period  of 
90  days," 

73.     State    v.   Person,    234    Mo.    262. 
136  S.  VV.  296. 

[a]       Illustration.  —  A   verdict   find- 
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ing  two  defendants  gnilty  and  assessinj^ 
"their  punishment  at  two  years  in 
the  penitentiary"  is  erroneous.  State 
r.  Person,  234  Mo.  262,  136  S.  W.  296; 
State  r.  Thornhill,  174  Mo.  364,  74  S. 
W.  832;  State  v.  Gordon,  153  Mo.  576, 
55   S.   W.    76. 

[b]  Remedy.  —  If  a  verdict  in  viola- 
tion of  the  rule  in  the  text  is  rg, 
turned,  the  court  should  direct  the  jury 
to  reframe  it,  or  failing  in  this,  it 
should  itself  assess  and  declare  the 
punishment,  which  the  jury  fail  to  do, 
in  case  the  statute  authorizes  it  to  do 
so.  State  ^^  Person,  234  Mo.  262,  136  S. 
W.  296;  State  v.  Thornhill,  174  Mo.  364, 
74  S.  W.  832. 

74.    Ala.  —  Davis    v.    State,    8    Ala. 
App.   147,  62   So.   1027.     Ark.  — Wood- 
ward V.  State,  84  Ark.   119,  104  S.  W. 
1109.        111.  —  Meadowcroft    r.    People, 
163   111.   56,  45   N.   E.  991,  54  Am.  St, 
Rep.  447,  35  L.  R.  A.  176.    Okla.— Wal- 
ker t'.   State,   11    Okla.   Crim.    339,    127 
Pac.    895.       Tex.  —  Edwards    v.    State 
(Tex.  Crim.),  75  S.   W.  859;      Garza  v. 
State,  43  Tex.  Crim.  499,  66  S.  W.  1098; 
Davidson  r.   State,  40   Tex.   Crim.   285, 
49  S.  W.  372,  50  S.  W.  365;     Mootry  v. 
State,  35  Tex,  Crim.  450,  33  S.  W.  877, 
34  S.  W.  126,  overruling  earlier  cases, 
[a]      Illustration.  —  (1)     A    verdict, 
finding      the      defendants      guilty      as 
charged   and   assessing   "their   punish- 
ment at  two  years'  confinement,"  etc., 
when  fairly  construed,  indicates  an  in- 
tention   to    inflict    the    punishment    of 
two  years'  imprisonment   on  each   and 
is  sufficient.    Davidson  v.  State,  40  Tex. 
Crim.  285,  49  S.  W.  372,  50  S.  W.  365. 
(2)     The    same    is    true    of    a    verdict 
which    finds     the    defendants,     naming 
them,    guilty    of    murder    in    the    first 
degree  as  charged  and  assesses  "their 
punishment     at     death"     (Mootry     v. 
State,  35  Tex.  Crim.  450,  33  S.  W.  877, 
34  S.   W.  126),  or  (3)  at  life  imprison- 
ment.   Polk  V.  State,  35  Tex.  Crim.  495, 
34  S.  W.  633. 
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guilty  of  two  or  more  offenses,  should  fix  a  separate  punishment  for 
eaeh/^ 

Omissions  and  Mistakes.  —  Immaterial  omissions,  errors  or  mistakes  in 
the  statement  of  the  punishment  assessed  do  not  render  a  verdict  in- 
sufficient." But  even  when  the  defect  is  fatal  to  the  assessment,  it  does 
not  vitiate  the  verdict,  in  jurisdictions  in  which  the  court  is  authorized 
to  assess  the  punishment  in  case  the  jury  fail  to  do  so." 

12.  Surplusage.  —  Surplusage  does  not  vitiate  if  there  remains  suflfi- 
cient  to  constitute  a  perfect  finding  responsive  to  the  issues." 


75.  State  v.  McHenry  (Mo.),  207  S. 
W.  808;  State  v.  Logan,  209  Mo.  401, 
107  S.  W.  1058;  State  v.  MeCune,  209 
Mo.    399,    107    S.    W.    1058. 

76.  Kelly  V.  State,  36  Tex.  Crim.  480, 
38  S.  W.  39.  But  see  Evans  v.  State, 
35  Tex.  Crim.  485,  34  S.  W.  285,  hold- 
ing insufficient  a  verdict  designating 
the  place  of  confinement  as  the  "Re- 
form School"  instead  of  the  "house  of 
correction    and    reformatory." 

[a]  The  omission  of  the  word  "fine" 
in  connection  with  the  sum  named  as 
part  of  the  punishment  is  immaterial. 
State  V.  Jones,  114  Mo.  App.  343,  89 
S.  W.  366;  McGee  v.  State,  37  Tex. 
Crim.    668,    40    S.    W.    967. 

[b]  The  omission  of  the  dollar  mark 
or  the  word  "dollars"  is  immaterial. 
Ex  parte  McLean,  84  Kan.  852,  115  Pac. 
647,  35  L.  R.  A.  (N.  S.)  653;  O'Doch- 
arty  v.  State  (Tex.  Crim.),  57  S.  W. 
657. 

[c]  The  omission  of  the  word 
"state"  before  the  word  "peniten- 
tiary" does  not  invalidate  a  verdict. 
Stroggins  v.  State,  43  Tex.  Crim.  605, 
68  S.  W.  170. 

[d]  Omission  of  Word  "Confine- 
ment."—Craig  V.  State,  62  Tex.  Crim. 
299,  137  S.  W.  667;  Baker  v.  State,  56 
Tex.  Crim.  16,  118  S.  W.  542;  Jones  v. 
State,  7  Tex.  App.  103. 

[e]  Omission  of  Word  "Ptmlsh- 
ment."  — State  f.  Stamper,  136  Mo. 
App.  401,  117  S.  W.  1192. 

[f]  But  when  the  word  "years"  is 
omitted,  the  verdict  fails  to  assess  the 
punishment,  and  the  court  must  do  so, 
under  some  statutes.  State  v.  Van  Wye, 
136  Mo.  227,  37  S.  W.  938,  58  Am.  St. 
Rep.  627. 

[g]  Place  of  Imprisonment.  —  (1) 
Where  under  the  facts  it  is  the  ab- 
solute duty  of  the  court  to  sentence  a 
defendant  to  the  "Indiana  State 
Farm,"  a  verdict  designating  the  place 
of  imprisonment  as  "the  penal  form" 


is  not  ambiguous.  Banks  v.  State  (Ind.), 
123  N.  E.  691.  (2)  The  use  of  the 
words  "state  prison"  for  "state  peni- 
tentiary" does  not  vitiate  a  verdict. 
McCoy  V.  State,  7  Tex.  App.  379; 
Moore  v.  State,  7  Tex.  App.   14,   24. 

[h]  Bad  spelling  does  not  render  a 
verdict  void  if  its  meaning  is  clear.  Sea 
i7ifra,  III,  E,  13.  This  rule  has  been  ap- 
plied when  the  following  words  were 
misspelled:  (1)  "assess"  (Lee  r. 
State  [Tex.  Crim.],  204  S.  W.  110; 
Johnson  v.  State,  51  Tex.  Crim.  648, 
104  S.  W.  902;  Hamilton  v.  State  [Tex. 
Crim],  34  S.  W.  280);  (2)  "punish- 
ment" (Upton  V.  State,  48  Tex.  Crim. 
289,  88  S.  W.  212;  Bain  v.  State,  46 
Tex.  Crim.  96,  79  S.  W.  814);  (3) 
"fine"  (Bland  v.  State,  4  Tex.  App.  15, 
where  the  word  was  spelled  "find"); 
(4)  "years"  (Pearson  v.  State,  79  Tex. 
Crim.  609,  187  S.  W.  336;  Jones  V. 
State,  35  Tex.  Crim.  565,  34  S.  W.  631, 
"jears");  (5)  "confinement"  (Mc- 
Millan V.  State,  7  Tex.  App.  TOO, 
spelled  "confindendment");  (6)  "pris- 
on" (McCoy  V.  State,  7  Tex.  App. 
379),  and  (7)  "penitentiary."  State 
V.  Ivy  (Mo.),  192  S.  W.  737;  State  v. 
McNamara,  100  Mo.  100,  13  S.  W.  938; 
Willingham  t:  State,  62  Tex.  Crim.  55, 
136  S.  W.  470  ("pently");  McMillan  v. 
State,  7  Tex.  App.  100  (spelled  "peni- 
tentiatry").  (8)  But  see  Keeller  v. 
State,  4  Tex.  App.  527,  holding  the  ver- 
dict defective  where  the  word  was 
spelled  "penty." 

[il  Abbreviations.  —  Abbreviating 
the  word  "dollars"  to  "dols"  is  not 
fatal.  Short  v.  State  (Tex.  Crim.),  29 
S.  W.   1072.  ,,     „„_ 

77.  State  v.  Van  Wye,  136  Mo.  227, 
37  S.  W.  938,  58  Am.  St.  Rep.  627. 

78.  Ariz.  —  Kimball  v.  Territory,  13 
Ariz.  310,  115  Pac.  70.  Gal. -People 
V.  Holmes,  118  Cal.  444,  50  Pac.  675; 
People  V.  Jochinsky,  106  Cal.  638,  39 
Pac.  1077;    People  v.  Hines,  5  Cal.  App. 
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13.  Clerical  and  Technical  Defects.  —  ^Nlere  inaccuracies  of  ex- 
pression,^^ or  clerical  errors,^"  or  by  mistakes  of  grammar*^  or  spelling,^^ 
do  not  invalidate  a  verdict,  if  it  is  definite  and  clearly  expresses  the 
manifest  intention  of  the  jury  when  construed  in  connection  with  the 
remainder  of  the  record.  If  in  attempting  to  designate  the  offense  its 
name  is  misspelled  or  incorrectly  stated,  the  defect  is  not  fatal  if  the 


122,  89  Pae.  858.  111. —  People  v.  Cole- 
man, 251  111.  497,  96  N.  E.  239;  Hender- 
son V.  People,  165  111.  607,  46  N.  E.  711; 
Chambers  i".  People,  5  111.  351.  La. 
State  t:  Blue,  134  La.  561,  64  So.  411; 
State  V.  Burns,  30  La.  Ann.  679.  Mass. 
Com.  V.  Fischblatt,  4  Mete.  354.  Miss. 
Penn  v.  State,  62  Miss.  450;  Traube 
v.  State,  56  Miss.  153;  Gipson  v.  State, 
38  Miss.  295.  N.  C—  State  v.  Scott,  142 
N.  C.  602,  55  S.  E.  270.  N.  D.  — State 
r.  Malonev,  7  X.  D.  119,  72  N.  W.  927. 
S.  C  — State  V.  Robinson,  31  S.  C. 
453,  10  S.  E.  101.  Tex.  — Bittick  v. 
State,  40  Tex.  117;  Roberts  v.  State, 
33  Tex.  Crim.  83,  24  S.  W.  895. 

See   11   Standard   Peoc.   684. 

Eecommendatlon  to  mercy  as  sur- 
plusage, see  supra,  ITT,  E,  10. 

Designation  of  offense  as  surplusage, 
see  supra,  III,  E,  7,  a. 

Name  of  accused  as  surplusage,  seo 
wfra.  III,  E,  5,  a. 

[a]  ''It  is  only  when  a  verdict,  be- 
fore certain  and  valid,  according  to  a 
fair  construction,  has  been  cumbered 
by  the  addition  of  useless  matter,  not 
qualifying  the  previous  meaning,  that 
the  addition  can  be  rejected  as  sur- 
plusage." City  Council  v.  Weikman,  2 
Spear  (S.  C.)  371,  quoted  in  State  r. 
McGee,  55  S.  C.  247,  253,  33  S.  E.  353, 
74  Am.  St.  Rep.  741. 

[b]  If  a  valid  portion  of  a  verdict 
is  not  dependent  on  a  void  portion,  the 
latter  may  be  treated  as  surplusage  and 
the  verdict  upheld  as  to  the  former 
portion.  O'.Neal  v.  State,  54  Fla.  96, 
44    So.   940. 

[c]  If  the  jury  incorrectly  describe 
the  offense  as  "not  a  felony,"  the  des- 
cription may  be  treated  as  surplusage. 
People  v.  Holmes,  118  Cal.  444,  50  Pac. 
675. 

79.  Fla.  — O'Neal  v.  State,  54  Fla. 
96,  44  So.  940.  Ga.  — Barbour  v.  State, 
8  Ga.  App.  27,  68  S.  E.  458.  Va.— Hen- 
derson V.  Com.,  98  Va.  794,  34  S.  E. 
381. 

[a]  The  use  of  the  word  "attempt" 
for  "intent"  in  finding  a  defendant 
guilty  of  "assault  with  intent  tO  mur- 
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der"   is   not   fatal.    Hart    r.    State,    38 
Tex.  382. 

80.  People  r.  Brady,  133  Cal.  xx,  65 
Pac.  823. 

[a]  When  a  verdict,  though  assess- 
ing punishment,  omits  the  word  "guil- 
ty," the  omission  is  immaterial  after 
judgment  in  the  absence  of  objection 
before  the  discharge  of  the  jury.  Wil- 
liams V.  Com.,  140  Ky.  34,  130  S.  W. 
807.  But  see  Wynn  v.  State,  1  Blackf. 
(Ind.)    28. 

81.  Pugh  f.  State,  55  Fla.  150,  45  So. 
1023;  Thompson  v.  State,  69  Tex. 
Crim.  31,  152  S.  W.  893;  Walker  v. 
State,  13  Tex.  App.  618;  Wooldridge  v. 
State,  13  Tex.  App.  443;  McMillan  v. 
State,  7    Tex.   App.   100. 

82.  Ala.  —  Durrett  v.  State,  133 
Ala.  119,  32  So.  234;  Harrall  v.  State, 
26  Ala.  52.  Ariz.  —  Wilson  r.  Territory, 
7  Ariz.  47,  60  Pac.  697.  Fla.  — Pugh 
r.  State,  55  Fla.  150,  45  So.  1023;  Long 
V.  State,  42  Fla.  612,  28  So.  855;  Hig- 
ginbotham  r.  State,  42  Fla.  573,  29  So. 
410,  89  Am.  St.  Rep.  237.  Ky.  — Mit- 
chell V.  Com.,  106  Kv.  602,  51  S.  W.  17; 
Taggart  v.  Com.,  104  Ky.  301,  46  S.  W. 
674.  La.  — State  v.  Blue,  134  La.  561, 
64  So.  411;  State  v.  Smith,  33  La.  Ann. 
1414;  State  v.  Ross,  32  La.  Ann.  854. 
Miss.  —  Kellum  v.  State,  64  Miss.  226, 
1  So.  174.  Mo. —  State  v.  Martin,  230 
Mo.  680,  132  S.  W.  595.  Tex.  —  Wil- 
lingham  v.  State,  62  Tex.  Crim.  55,  136 
S.  W.  470;  Harris  v.  State  (Tex.  Crim.), 
34  S.  W.  922;  Walker  V.  State,  13  Tex. 
App.  618,  44  Am.  Rep.  716;  Krebs  v. 
State,  3  Tex.  App.  348;  Haney  v. 
State,  2   Tex.   App.   504. 

See  11  Standakd  Proc.  685. 

[a]  The  doctrine  of  idem  sonans 
applies  to  verdicts.  Ariz.  —  Wilson  v. 
Territory,  7  Ariz.  47,  60  Pac.  697.  Fla. 
Pugh  r.  State,  55  Fla.  150,  45  So. 
1023.  Tex.  — Walker  v.  State,  13  Tex. 
App.  618,  44  Am.  Rep.  716;  Haney  v. 
State,  2   Tex.   App.   504. 

[b]  The  imperfect  spelling  of  the 
word  "guilty"  is  not  fatal.  Ala. 
Webb  r.  State,  138  Ala  53,  34  So.  1011. 
Fla. -— Higgiubotham   v.  State,  42  Fla, 
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words  are  idem  sonans,  or  if  the  meaning  of  the  jury  is  clear,^^  or  if  the 
recital  "as  charged  in  the  indictment"  or  information  is  incorporated 
in  the  verdict.®* 

IV.  ASSENT  OF  JURORS.  —  A.  Unanimity.  —  Verdicts  of  juries, 
both  in  civiP^  and  criminaP^  cases,  must  be  unanimous,  unless  a  verdict 
by  a  less  number  than  all  is  authorized  by  constitution  or  valid  statute.®' 


573,  29  So.  410,  89  Am.  St.  Rep.  2.37. 
Tex.  — McGee  v.  State,  39  Tex.  Crim. 
190,  45  S.  W.  709;  Harris  v.  State 
(Tex.  Crim.),  34  S.  W.  922.  Contra^ 
Wilson  V.  State,  12  Tex.  App.  481; 
Taylor  v.  State,  5  Tex.  App.  569. 

[c]  All  irregularities  in  spelling  are 
cured  by  the  clerk  reading  the  verdict 
correctly,  and  by  the  assent  of  the 
jurv  to  the  verdict  as  read.  State  v. 
Blue,  134  La.  561,  64  So.  411. 

Misspelling  in  the  assessment  of 
punisliment,  see  »upra,  III,  E,  11,  b. 

83.  Cal.  — People  f.  Brady,  133  Cal. 
XX,  65  Pac.  823,  where  defendant  was 
found  guilty  of  "burgularlv. "  La. 
State  V.  Smith,  104  La.  464,  29  So.  20. 
Tex.  —  But  see  Haney  r.  State,  2  Tex. 
App.  504,  holding  insufficient  a  verdict 
finding  defendant  guilty  of  "burgeral- 

ly." 

84.  People  v.  Patrick,  277  111.  210, 
115  N.  E.  390;  Wallace  v.  State,  2  Lea 
(Tenn.)    29. 

[a]  Illustration. —  (1)  A  verdict 
convicting  of  "abortion  in  the  man- 
ner and  form  as  charged"  will  be  up- 
held when  it  was  clear  that  the  jury 
meant  "guilty  of  causing  an  abor- 
tion." People  V.  Patrick,  277  111.  210, 
115  X.  E.  390.  (2)  Where  a  defendant 
is  accused  of  obtaining  by  false  pre- 
tense the  signature  of  a  person,  a  ver- 
dict "guilty  of  obtaining  money  un- 
der false  pretense,  as  charged  in  the 
indictment,"  is  not  irresponsive  to  the 
charge  or  to  an  instruction  that  proof 
that  the  draft  was  cashed  is  of  no  con- 
sequence and  is  surplusage.  The 
language  of  the  verdict  referring  to 
the  obtaining  of  money  by  false  pre- 
tense is  surplusage.  Wallace  v.  State, 
2    Lea    (Tenn.)    29. 

85.  U.  S. — American  Pub.  Co.  v. 
Fisher,  10  Utah  147,  37  Pac.  259,  re- 
versed, 166  U.  S.  464,  17  Sup.  Ct.  618, 
41  L.  ed.  1079.  Ala.  —  McCary  v.  Ala- 
bama Gt.  So.  E.  Co.,  182  Ala.  597,  62 
So.  18;  Alabama  Great  Southern  R. 
Co.  r.  McWhorter,  156  Ala.  269,  47  So. 
84.  Ariz.  —  Carroll  v.  Byers,  4  Ariz. 
158,  36  Pac.  499.     Ark.  —  Carpenter  v. 


Wayne,  219  S.  W.  735.  D.  C  — Dis- 
trict of  Columbia  v.  Humphries,  11 
App.  Cas.  68.  Ga.  —  Smith  r.  Mitchell, 
6  Ga.  456.  111.  —  Chicago  &  N.  W.  R. 
Co.  V.  Dunleavy,  129  111.  132,  22  N.  E. 
15.  Ind.  — Houk  f.  Allen,  126  Ind. 
568,  25  N.  E.  897,  11  L.  R.  A.  706.  la. 
.Jessup  t'.  Chicago  &  N.  W.  Ry.  Co.,  82 
Iowa  243,  48  N.  W.  77.  Kan.  —  Madus- 
ka  f.  Thomas,  6  Kan.  153.  Mass. 
Lawrence  v.  Stearns,  11  Pick.  SOL 
Mich.  —  Chicago,  etc.,  R.  Co.  v.  San- 
ford,  23  Mich.  418;  Sanford  v.  Chi- 
cago, etc.,  R.  Co.,  2  Mich.  N.  P.  132. 
Mont.  —  Kleinschmidt  v.  Dunphy,  1 
Mont.  118.  Neb.  —  Lincoln  Traction 
Co.  r.  Heller,  72  Neb.  127,  100  N.  W. 
197,  102  N.  W.  262.  N.  J.  —  Rverson  v. 
Kitchell's  Exrs.,  3  N.  J.  L.  998.  N.  Y. 
Weeks  v.  Hart,  24  Hun  181.  N.  C. 
Owens  17.  Southern  Rv.  Co.,  123  N.  C. 
183,  31  S.  E.  383;  State  v.  Barker,  107 
X.  C.  913,  12  S.  E.  115,  10  L.  R.  A- 
50.  Okla.  —  Bradford  v.  Terr.,  1  Okla, 
."66,  34  Pac.  66.  Pa.  — Scott  v.  Scott, 
110  Pa.  387,  2  Atl.  531.  Tenn.  — Mem- 
phis V.  C.  R.  Co.  f.  Pillow,  9  Heisk. 
248;  McDonald  v.  McDonald,  5  Yerg. 
307.  Va.  — Com.  v.  Gibson,  2  Va.  Cas. 
70. 

See  State  f.  Bates,  14  Utah  293,  47 
Pac.  78,  43  L.  R.  A.  33  (note),  and 
16    Standard    Proc.    864. 

86.  Ala.  —  Wav  v.  State,  155  Ala. 
52,  46  So.  273.  Mo.  — State  v.  Wash- 
in^'ton,  242  Mo.  401,  146  S.  W.  1164. 
Ohio.  — Work  f.  State,  2  Ohio  St.  296, 
59  Am.  Dec.  671;  State  v.  Smith,  Tapp. 
175.  S.  C.  —  State  v.  Harden,  1  Bailey 
L.  3.  Tex.  —  Archer  f.  State,  51  Tex. 
Crim.  46,  100  S.  W.  769. 

87.  See  the  statutes,  and  constitu- 
tions. 

As  to  constitutionality  of  statutes, 
see  16   Standard  Proc.  864. 

Impairment  of  right  to  trial  by  jury 
by  verdicts  of  less  than  the  whole 
number  of  jurors,  see  16  Standard 
Proc.    864. 

[a]  In  civil  actior^,  (1)  verdicts 
by  less  than  all  the  jurors  is  author- 
ized in   some  states.      Ky.  —  American 
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The  parties  to  a  criminal  case  cannot  "by  agreement  authorize  a  ver- 
dict by  a  less  number  of  jurors  than  the  statute  requires.»«  But  the 
parties  to  a  civil  action  may  do  so." 

B.  Character  of  Assent.  —  "While  jurors  must  agree  upon  all  mat- 
ters on  which  they  are  required  to  find,  it  is  not  necessary  that  they 
arrive  at  their  conclusions  by  the  same  method  of  reasoning.^"   Aod 


Exp.  Co.  v.  Com..  171  Kv.  1,  186  S.  W. 
887;  Frve  v.  McKinlev,  136  Kv.  31.  123 
8.  W.  321.  Mo.  — McClure  f.  Feld- 
man,  184  Mo.  710,  84  S.  W.  16;  Daw- 
Bon  V.  Chicago,  B.  &  Q.  R.  Co.,  197  Mo. 
App.  169,  193  S.  W.  43;  Kelly-Good- 
fellow  Shoe  Co.  v.  Sallv,  114  Mo.  App. 
222,  89  S.  W.  889;  Marshall  r.  Arm- 
strong, 105  Mo.  App.  234,  79  S.  W. 
1161.  Ohio.  —  Niemes  v.  Niemes,  97 
Ohio  St.  145,  119  N.  E.  503;  E.  A.  El- 
der &  Co.  V.  Shoffstall.  90  Ohio  St. 
265,  107  N.  E.  539.  Okla.  — Curtis  ft 
Gartside  Co.  v.  Pier?,  39  Oltla.  31.  134 
Pac.  1125.  Utah.  — Scott  v.  Provo 
City,  14  Utah  31,  45  Pac.  1005;  Smith 
V.  Salt  Lake  City  Ey.  Co.,  13  Utah  33, 
43  Pac.  919.  (2)  the  words  "civil 
a'ctions"  as  used  in  this  connection, 
embrace  such  actions  as  involve  prop- 
erty rights  between  individuals  only, 
and  do  not  embrace  penal  actions  of  a 
quasi  criminal  character.  American 
Exp.  Co.  V.  Com.,  171  Ky.  1,  186  S.  W. 
887.  (3)  A  will  contest  is  a  civil 
action  within  the  application  of  the 
statute.  Niemes  v.  Niemes.  97  Ohio 
St.  H5,  119  N.  E.  503.  (4)  So  also  an 
action  on.  a  life  insurance  policy. 
National  Protective  Lesion  v.  Allphin, 
141  Ky.  777,  133  S.  W.  788.  (5)  An 
action  in  a  state  court  based  on  the 
federal  employers'  liability  act  is 
within  the  statute.  Bombolis  v.  Min- 
neapolis &  St.  L.  R.  Co.,  128  Minn.  112, 
150  N.  W.  385;  Winters  v.  Minne- 
apolis &  St.  L.  E.  Co.,  126  Minn.  260, 
148   N.   W.   106. 

[b]  In  Criminal  Oases.  —  Verdicts 
by  less  than  all  the  jurors  are  some- 
times authorized  (1)  in  misdemeanor 
cases  (State  v.  Scheminiskv,  31  Idaho 
504.  174  Pac.  611),  or  (2)  in  eases 
punishable  at  hard  labor.  State  v.  Bia- 
gas,  r05  La.  503,  29  So.  971,  man- 
slaughter for  example.  (3)  Under  a 
statute  authorizing  a  maiority  verdict 
in  cases  necessarily  punishable  at  hard 
labor,  and  requiring  a  unanimous  ver- 
dict in  cases  in  which  punishment  may 
be  capital,  it  is  necesary  on  a  trial  for 
murder,   that   all   twelve   of  the  jurors 
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concur  to  find  a  verdict  for  manslaugh- 
ter. But  on  an  indictment  charging 
manslaughter,  a  majority  verdict  can  be 
rondcjcd  bccau-se  the  punishment  is 
noccssarilv  hard  labor.  State  v.  Biagas, 
105  La.  503,  29  So.  971. 

[c]  After  Discharge  of  Some  Jur- 
ors.—  (1)  In  some  states,  in  mis- 
demeanor cases,  a  vertlict  may  be  ren- 
dered by  the  jurors  re-maining  after  a 
discharge  of  one  or  more  jurors  not 
exceeding  three.  Lane  r.  State,  80  Tex. 
Crim.  140,  189  S.  W.  138;  Eenfro  v. 
State,  80  Tex.  Crim.  137,  189  S.  W. 
157;  Bay  v.  State,  4  Tex.  App.  450. 
See  16  Standard  Proc.  864,  note  78, 
[b],  as  to  constitutionality  of  such 
statutes.  (2)  If  no  jurors  have  been 
discharged,  a  majority  verdict  cannot 
be  rendered  under  the  statute  referred 
to  in  the  text.  Cortonelia  v.  State,  80 
Tex.  Crim.  146,  189  S.  W.  139. 

fd]  Only  in  the  cases  in  which  the 
statute,  or  constitution,  authorizes  it, 
can  a  verdict  l)y  less  than  all  the  jur- 
ors be  returned.  American  Exp.  Co.  V, 
Com.,  171   Ky.  1,  186  S.  W.  887. 

88.  Archer  r.  State,  51  Tex.  Crim. 
46,  100   S.  W.   769. 

As  to  waiver  of  trial  by  jury,  see  16 
Standard  Proc.  941. 

89.  Northern  Pank.  v.  Buford,  1 
Duv.  (Kv.)  335;  Snow  v.  Hardy,  3 
Minn.  771! 

[a]  But  if  the  consent  of  a  party 
is  fraudulently,  unfairly  or  dishonest- 
ly obtained,  it  does  not  bind  him.  Snow 
V.  Hardy,  3  Minn.  77. 

[b]  Weight  of  Verdict  on  Review. 
A  majority  verdict  returned  pursuant 
to  stipulation  of  the  parties  is  not  en- 
titled to  the  sanctity  ordinarily  at- 
tached to  verdicts,  and  a  reviewing 
court  will  not  hesitate  to  set  it  aside 
if  unsupported  by  the  weight  of  evi- 
dence.     Welder   v.    Hunt,    34    Tex.    44. 

As  to  waiver  of  trial  by  jury,  see 
16  Standard  Proc.  925. 

90.  ni.  — Chicago  &  N.  W.  Ev.  Co. 
r.  Dunleavy,  129  111.  132,  144,  22  N.  E. 
15.  N.  Y.  —  Murray  v.  New  York  Life 
Ins.    Co.,    96    N,   Y.    614,   48    Am.    Rep. 
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while  the  law  will  not  receive  a  verdict  to  which  the  individual  jurors 
have  not  yielded  their  voluntary  consent,  it  does  not  prevent  a  juror 
from  yielding  his  own  judgment  to  that  of  his  fellows,^^  provided  there 
is  an  assent  of  the  mind  to  the  fact  found  by  the  jury.^^ 

C,  Withdrawal,  of  Assent.  —  Until  a  verdict  is  complete,  or  in  other 
words,  until  it  has  been  rendered  in  open  court,  received  and  recorded, 
and  the  juiy  discharged,  any  juror  may  change  his  opinion  and  with- 
draw his  assent  to  the  verdict.^^  The  entry  in  the  minutes  made  when 
the  verdict  is  declared  by  the  jury  is  not  the  recording  which  makes 
the  verdict  fixed  and  unalterable,^*  and  the  jury  may  dissent  when  they 
are  asked  if  the  verdict  as  recorded  is  their  verdict.^^  If  any  juror  dis- 
agrees, the  jury  must  be  sent  out  again  for  further  consideration  of 
the  case.'* 


658.     W.  Va  —  Brogan  v.  Union  Trac- 
tion Co.,  76  W.  Va.  698,  86  S.  E.  753. 

91.  Com.  V.  Drew,  4  Mass.  391;  Hen- 
derson V.  State,  12  Tex.  525,  533. 

[a]  "While  the  law  respects  individ- 
ual judgment,  and  will  not  receive  a 
verdict  to  which  every  juror  has  not 
yielded  his  voluntary  consent,  it  can- 
not prevent  him  from  yielding,  if  he 
will,  his  own  judgment  in  deference  to 
the  opinions  of  his  fellows.  ...  It 
expects  jurors  to  compare  opinions,  and 
yield  such  deference  as  they  conscien- 
tiously can  to  the  opinions  of  each 
other,  in  order  to  concur,  if  possible,  in 
a  verdict."  Henderson  v.  State,  12 
Tex.  525,  533. 

92.  Eothbauer  v.  State,  22  Wis.  468; 
State  V.  Austin,  6   Wis.  205. 

[a]  If  a  juror  thinks  the  prisoner 
is  not  guilty,  but  assents  to  the  verdict 
for  the  sake  of  agreement,  the  verdict 
Fhoulil  not  be  received.  Eothbauer  v. 
State,  22  Wis.  468. 

93.  Cal.  —  Fitzpatrick  v.  Himmel- 
mann,  48  Cal.  588.  HI.  —  Nomaque  f. 
People,  1  111.  145,  12  Am.  Dec.  157. 
Kan.  ^  Bishop  v.  Mugler,  33  Kan.  145, 
5  Pac.  756.  Minn. — Steele  v.  Etheridge, 
15  Minn.  501.  N.  J.  — Clark  v.  Eead, 
5  N.  J.  L.  486.  N.  Y.  —  Warner  v.  New 
York  Cent.  E.  E.  Co.,  52  N.  Y.  437, 
442,  11  Am.  Eep.  724;  Weeks  v.  Hart, 
24  Hun  181;  Eoot  v.  Sherwood,  6  Johns. 
68,  5  Am.  Dec.  191.  N.  C.  —  Owens  v. 
iSouthern  Ey.  Co.,  123  N.  C.  183,  31  S. 
E.  383,  68  Am.  St.  Eep.  821;  State  v. 
John,  30  N.  C.  330,  49  Am.  Dec.  396. 
Okla.  —  Frick  v.  Eevnolds,  6  Okla.  638, 
648,  52  Pac.  391.  Pa.  — Scott  t:  Scott, 
110  Pa.  387,  2  Atl.  531.  Va.  — Balti- 
more &  O.  E.  Co.  V.  Polly,  Woods  & 
Co.,  14  Gratt.  (55  Va.)  447,  473.  Wis. 
State  V.  Austin,  6  Wis.  205. 


[a]  Until  the  jury  assent  to  ver- 
dict as  entered  and  read  by  the  clerk, 
they  may  dissent  therefrom.  Water- 
town  Eccl.  Society's  Appeal,  46  Conn. 
230. 

[b]  Whether  or  not  the  jury  ia 
polled,  a  juror  may  dissent.  Scott  v. 
Scott,    no    Pa.    387,    2    Atl.    531. 

[c]  The  dissent  of  a  juror  must 
proceed  upon  the  questions  of  fact  de- 
termined by  the  jury,  and  not  upon  a 
mistake  as  to  the  legal  effect  of  the 
verdict.  Fitzpatrick  v.  Himmelmann, 
48   Cal.  588. 

Dissent  when  jury  ia  polled,  se«  infra, 

VI,  J,  8. 

Dissent  from  sealed  verdict,  seo 
infra,  VIII,  D. 

94.  Ward  v.  Bailey,  23  Me.  316; 
Eex.  V.  Vodden,  23  L.  J.  E.  N.  S.  M.  C. 
7,  17  Jur.  1014,  22  Eng.  L.  &  Eq.  Cas. 
596. 

95.  Md.  —  Browne  v.  Browne,  22 
Md.  103.  Mass.  —  Eopps  v.  Barker,  4 
Pick.  239.  Mich.  —  Stewart  v.  People, 
23  Mich.  63,  9  Am.  Eep.  78.  N.  Y. 
Labar  f.  Koplin,  4  N.  Y.  547;  Eoot  v. 
Sherwood,  6  Johns.  68,  5  Am.  Dec.  191. 
Ore.  —  Nickelson  v.  Smith,  15  Ore.  200, 
14  Pac.  40.  Eng.  —  Eeg.  v.  Vodden,  23 
L.  J.  E.  N.  S.  M.  C.  7,  17  Jur.  1014,  22 
L.  &  Eq.  Cas.  596;  Eex  V.  Parkin,  1 
Moody  Cr.  Cas.  45. 

Amendment  in  such  case,  see  infra, 

VII,  A,   1,  b,    (II). 

96.  Ark.  — Saxon  v.  Foster,  69  Ark. 
626,  65  S.  W.  425.  Ia.  —  Jessup  v.  Chi- 
cago &  N.  W.  Ey.  Co.,  82  Iowa  243,  48. 
N.  W.  77.  Mass.  —  Eopps  v.  Barker,  4> 
Pick.  239. 

In  case  of  sealed  verdicts,  see  infra, 

VIII,  D.  .  .  . 
Dissent  on  polling  of  jury,  see  infra, 

VI,  J,  8. 
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V.  FORMULATION.  —  The  general  rule  is  that  the  trial  judge  need 
not  prepare  forms  of  verdict.**'  However  the  judge  should  give  the  jury 
such  clear  and  specific  directions  as  will  enable  it  to  frame  its  oven  \ev- 
dict,^*  and  though  it  has  been  held  in  at  least  one  jurisdiction,  that  he 
cannot  draw  up  the  verdict  even  at  request  of  the  jury,^^  the  more  usual 
holding  is  that  he  may  formulate  the  verdict,^  but  if  he  does  so,  he 
should  then  submit  forms  for  every  verdict  which  may  properly  be  re- 
turned,2  especially  if  requested  to  do  so,^  but  he  should  not  submit  a 
form  of  general  verdict  contradictory  of  an  answer  to  a  special  inter- 
rogatory.* The  court  may  in  its  discretion  permit  counsel  to  furnish 
the  jury  with  skeleton  forms  of  verdict,^  and  it  has  been  said  to  be 


97.  Cal.  — People  v.  Hill,  116  Cal. 
562,  48  Pac.  711.  HL  —  Morrill  v. 
Lindemann,  86  111.  App.  75.  la. —  Free- 
by  r.  Sibley,  183  Iowa  827,  167  N.  W. 
770.  Okla.  — Brown  v.  Tull,  164  Pac. 
785. 

[a]  Even  suitable  fcimis  rectuested 
by  counsel  may  be  refused.  Birdsall  v. 
Carter,   11    Neb.   143,    7    N.    W.    751. 

98.  Eockmore  v.  State,  93  Ga.  123, 
19  S.  E.  32.  And  see  generally  the 
title  "Instructions,"  13  Standard 
Proc.   698. 

[a]  Oral  Instruction.  —  See  13 
Standard  Proc.  756,  757,  and  the  fol- 
lowing eases:  Ind.  —  Peelle  r.  State, 
161  Ind.  378,  68  N.  E.  682.  la.— Free- 
by  V.  Sibley,  183  Iowa  827,  167  N.  W. 
770.  N.  y.' — People  v.  Graves,  5  Park 
Cr.  134.  Ohio.  —  Mimms  v.  State,  16 
Ohio  St.  221;  See  Campbell  v.  Beckett, 
8   Ohio   St.   210. 

[b]  Submitting  blank  forms  with  a 
final  instruction  that  if  jury  could  not 
formulate  verdict  they  might  request 
instructions  thereon,  is  proper.  People 
V.  Brady,  133  Cal.  xx,  65  Pac.  823. 

Instructing  the  jury  where  they  re- 
turn a  verdict  improper  in  form,  see 
infra,  VII,  A,  1,  b,  (IV). 

99.  Gove  r.  Breedlove,  5  Eob.  (La.) 
78. 

[a]  Objection.  —  If  the  judge  does 
prepare  forms  of  verdict,  the  party  ag- 
grieved must  except  to  the  form  pre- 
pared at  the  time  in  order  to  avail 
himself  of  any  error  therein.  Brown 
V.  Tull    (Okla.),   164  Pac.   785. 

1.  Coffee  V.  Groover,  20  Fla.  64,  re- 
versed, 123  U.  S.  1,  8  Sup.  Ct.  1,  31  L. 
ed.  51;  Lake  Erie  &  W.  E.  Co.  v.  Gris- 
wold  (Ind.  App.),  125  N.  E.  783. 

[a]  If  Not  Prejudicial.  —  Seidel  v. 
Quincv,  O.  &  K.  C.  E.  Co.,  109  Mo.  App. 
160,  83  S.  W.  77. 
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[b]  It  is  not  only  the  privilege  but 
is  sometimes  the  duty  of  the  court  to 
so  assist  the  jurv.  Carlin  v.  Donegan, 
15  Kan.  173. 

[c]  Forms  with  recommendations  as 
to  suspension  of  sentence  may  be  sub- 
mitted in  a  criminal  case.  Lee  l".  State, 
78  Tex.  Crim.  210,  181  S.  W.  728. 

2.  A'aughan  r.  Farmers'  &  Mer- 
chants' Bank,  146  Ga.  51,  90  S.  E.  478; 
Freeby  r.  Siblev,  183  Iowa  827,  167 
N.  W.  770.  See  11  Standard  Phoc.  683, 
note  25.  Compare,  Green  v.  State,  40 
Fla.  474,  24  So.  537. 

[a]  Where  there  are  several  defend- 
ants there  must  be  submitted  not  only 
a  verdict  for  or  against  both,  but  for 
one  and  against  another.  Freeby  v. 
Sibley,  183  Iowa  827,  167  N.  W.  770. 
See  also  Lewin  v.  Barry,  15  Colo.  App. 
461,  63  Pac.  121;  Morrill  r.  Linde- 
mann,  86  111.   App.   75. 

[b]  Omission  to  submit  verdict  for 
manslaughter  is  error  where  there  was 
.■vidence  as  to  provocation  which  might 
reduce  the  degree  to  manslaughter. 
Jabich  V.  People,  58  Colo.  175,  143  Pa. 
1092.  But  see  Dacev  v.  People,  116  III. 
555,  6  N.  E.  165;  Dunn  v.  People,  109 
111.  635,  646;  State  v.  St.  Clair,  16  Nev. 
207. 

[c]  A  failure  to  submit  a  form  of 
verdict  of  not  guilty  on  one  only  of 
different  counts  is  not  erroneous, 
though  forms  for  general  verdicts  of 
guilty  and  not  guilty  ai;e  submitted. 
Ehea  v.  State,  63  Neb.  461,  88  N.  W. 
789. 

3.  Green  v.  State,  40  Fla.  474,  24 
So.  537. 

4.  Carger  v.  Fee,  140  Ind.  572,  39 
N.  E.  93. 

5.  Snyder  v.  Braden,  58  Ind.  143  j 
Newton  v.  Brown,  1  Utah  287. 
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counsers  duty  to  see  that  the  verdict  is  formally  expressed.^  So  after 
the  jury  has  found  for  a  party  his  counsel  may  be  permitted  to  formu- 
late the  verdict.^  The  preparation  of  the  verdict  may  be  by  the  clerk 
instead  of  by  the  jury.' 

VI.  RENDITION,  RECEPTION,  ENTRY  AND  RECORD.  —  A.  In 
General.  —  A  verdict  is  not  complete  and  valid  until  it  is  rendered  in 
open  court  by  the  jury,  received  and  recorded.^  Frequently  it  is  said 
that  the  reception  of  a  verdict  is  a  judicial  act.^*'  But  according  to  some 
authorities,  the  act  is  regarded  as  ministerial,"  or  at  least  only  a  quasi 
judicial  act.^' 

B.  In  Open  Court.  —  It  is  a  general  rule^^  that  a  verdict  must  be 


6.  Allen  v.  State,  52  Ala.  391;  New- 
ton  V.  Brown,  1  Utah  287. 

7.  Goebel  v.  Pugh,  88  Ky.  34,  10  S. 
W.   1. 

[a]  In  criminal  cases,  at  the  jury's 
request  and  in  its  presence,  the  court 
may  direct  the  solicitor  general  to  put 
in  proper  form  the  verdict  the  jury 
indicate  they  have  agreed  upon.  Pool 
r.  State,  87  Ga.  526,  13  S.  E.  556; 
Brantley  v.  State,  87  Ga.  149,  13  S.  E. 
257. 

8.  State  r.  Klein,  38  Wash.  475,  80 
Pac.  770,  "it  is  a  matter  of  no  im- 
portance who  prepared  the  form." 

9.  Ala.  —  Jones  r.  State,  97  Ala.  77, 
12  So.  274,  38  Am.  St.  Rep.  150;  King 
f.  Eobinson,  5  Ala.  App.  431,  59  So. 
371.  See  Comer  v.  Jackson,  50  Ala. 
384.  Ga.  —  Irvine  v.  Grant,  15  Ga. 
App.  269,  82  S.  E.  819.  111.  —  Catholic 
Order  of  Foresters  r.  Fitz,  181  111.  206, 
54  N.  E.  952;  Nomaque  t\  People,  1 
111.  145,  12  Am.  Dec.  157;  Garrett  v. 
John  V.  Farwell  Co.,  102  111.  App.  31; 
Crotty  f.  Wyatt,  3  111.  App.  388.  Me. 
Withee  v.  Eowe,  45  Me.  571;  Goodwin 
V.  Appleton,  22  Me.  453.  N.  J.  —  John- 
son r.  Depuy,  2  N.  J.  L.  165.  N.  Y. 
Labar  v.  Koplin,  4  N.  Y.  547;  Root  v. 
Snerwood,  6  Johns.  68,  5  Am.  Dec.  191. 
OiUi*.  — Allen  v.  State,  13  Okla.  Crim. 
533,  165  Pac.  745,  L.  E.  A.  1917E, 
1085.  Va.  —  Baltimore  &  O.  R.  Co.  v. 
Polly,  Woods  &  Co.,  14  Gratt.  (55  Va.) 
447,  473. 

[a]  A  verdict  is  not  a  verdict  until 
it  is  affirmed  by  the  jury  in  open  court. 
King  r.  Robinson,  5  Ala.  App.  431,  59 
So.  371. 

[bj  Until  it  is  recorded,  a  verdict  is 
not  perfected.  Jones  v.  State,  97  Ala. 
77,  12  So.  274,  38  Am.  St.  Rep.  150. 

10.  McClure  v.  State,  77  Ind.  287; 
Kelley  v.  Grand  Trunk  W.  Ry.  Co.,  46 


Ind.  App.  697,  93  N.  E.  616;  Allen  v. 
State,  13  Okla.  Crim.  533,  165  Pac.  745, 
L.   R.  A.   1917E,  1085. 

11.  lU.  —  Mclntyre  i:  People,  38 
111.  514;  East  St.  Louis  Connecting  Ry. 
Co.  V.  Eggmann,  71  111.  App.  32.  Kan. 
State  V.  Keehn,  85  Kan.  765,  118  Pac. 
851;  State  v.  McKinney,  31  Kan.  570, 
5S4,  3  Pac.  356.  La.  —  State  v.  Canty, 
41  La.  Ann.  587,  6  So.  338.  Neb. 
State  r.  Beall,  48  Neb.  817,  67  N.  W. 
868. 

And  therefore  a  verdict  may  be  re- 
ceived on  Sunday  (see  the  title  "Sun- 
day and  Holidays"),  or  when  the 
court  is  not  organized  and  in  lawful 
session  as  a  court,  see  infra,  VI,  B. 

12.  State  V.  McKinney,  31  Kan.  570, 
584,   3    Pac.    356. 

3.  Ala.  — Wells  v.  State,  147  Ala. 
140,  41  So.  630;  Hayes  r.  State,  107 
Ala.  1,  18  So.  172;  Jackson  v.  State, 
102  Ala.  76,  15  So.  351.  HI. —  Nomaque 
r.  People,  1  111.  145,  12  Am.  Dec.  157. 
Ind.  —  Sage  v.  Brown,  34  Ind.  464.  Me. 
Anonymous,  63  Me.  590.  Mass.  —  Law- 
rence r.  Stearns,  11  Pick.  501.  Neb. 
Longfellow  v.  State,  10  Neb.  105,  4  N. 
W.  420.  N.  J.  —  Davis  v.  Delaware  Tp., 
41  N.  J.  L.  55.  N.  Y.  —  Root  v.  Sher- 
wood, 6  Johns.  68,  5  Am.  Dec.  191. 
Pa. —  See  Person  v.  Neigh,  52  Pa.  199. 
va.  — Bull  r.  Com.,  14  Gratt.  (55  Va.) 
613;  Baltimore  &  O.  R.  Co.  r.  Polly, 
Woods  &  Co.,  14  Gratt.  (55  Va.)  447, 
473. 

But  see  State  r.  Keehn,  85  Kan.  765, 
796,  118  Pac.  851  (a  murder  case); 
State  V.  McKinney,  31  Kan.  570,  584, 
3  Pac.  356,  where  the  reception  of  a 
verdict    is    regarded   as   ministerial. 

[a]  Cannot  Be  Rendered  at  Cham- 
bers. —  State  v.  Bray,  67  N.  C.  283. 
But  see  Palmer  v.  Harper,  Wright 
(Ohio)    383. 
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rendered  and  received  in  open  court,  unless  it  is  otherwise  agreed  by 
the  parties." 

C.  Time  and  Place.  —  As  the  reception  of  a  verdict  is  usually  deemed 
a  judicial  act,  a  verdict  should  be  delivered  at  a  place  prescribed  for 
the  holding  of  court,^^  and  while  the  court  is  convened. ^^  The  authori- 
ties are  not  uniform  as  to  the  right  to  receive  a  verdict  during  a  period 
of  adjournment.  Ordinarily  a  verdict  cannot  be  received  during  such 
a  period,  in  the  absence  of  the  parties,"  unless  the  parties  consent 
thereto,^^  or  the  statute  provides  that  during  an  adjournment  the  court 
shall  be  deemed  open  for  purposes  connected  with  a  case  submitted  to 
the  jury.^^ 

It  is  permissible  to  receive  a  verdict  after  an  announcement  of  ad- 
journment but  before  the  act  of  separation  and  departure,***  and,  ac- 


[b]     To  constitute  a  court,  it  is  es- 

Bential  that  the  judge  be  in  the  dis- 
charge of  his  duties  at  the  time  and  in 
the  place  prescribed  by  law  for  the 
sitting  of  the  court.  McClerkin  v. 
State,  20  Tla.  879.  See  the  title 
"Courts."  And  therefore  it  is  neces- 
sary that  the  judge  be  present,  at  the 
place  prescribed  for  holding  court,  and 
that  court  be  convened,  when  a  verdict 
is  delivered.  See  infra,  VI,  C;  VI,  D; 
VI,  E. 

14.  See  Ga.  Code,  1910,  §  5931,  and 
generally  the  title   "Stipulations." 

15.  Jackson  v.  State,  102  Ala.  76, 
15  So.  351;     Tuhe  r.  Eber,  19  Ind.  126. 

[a]  A  judge  at  his  hotel  is  not 
sitting  as  a  court,  and  a  verdict  re- 
ceived by  him  at  his  hotel  is  void 
though  the  defendant  be  present.  Jack- 
son V.   State,   102  Ala.   76,  15   So.  351. 

[b]  But  when  a  juror  is  ill,  it  has 
been  held  that  it  is  not  error  to  ad- 
journ to  the  sick  juror's  house,  and  in 
the  presence  of  the  parties  and  their 
counsel  to  receive  a  verdict.  King  v. 
Faber  &  Co.,  51  Pa.  .387. 

16.  See   infra,   this    section. 

[a]  When  court  is  convened  before 
the  time  to  which,  it  was  adjourned, 
and  the  verdict  received,  the  irregular- 
ity, if  anj',  is  not  prejudiced  when 
both  the  prisoner  and  his  counsel  are 
present.  State  v.  Barfield,  36  La.  Ann. 
89;  Manion  v.  State  (Neb.),  175  N.  W 
1013. 

17.  Colo.  —  Harding  v.  People,  10 
Colo.  387,  15  Pac.  727.  Minn.  — Ken- 
nedy t>.  Raught,  6  Minn.  235.  Neb, 
Longfellow  v.  State,  10  Neb.  105,  4  X. 
W.  420;  Young  v.  Seymour,  4  Neb.  86. 
N.  Y.  — Gale  r.  Hoysradt,  1  How.  Pr. 
72;  People  ex  rel.  Stafford  r.  Mayor's 
Court,    1    Wend.    36.      Pa.  —  Shamokin 

Vol.  XXV 


Coal  &  Iron  Co.  v.  Mitman,  3  Pa.  379. 
S.  D.  — Peart  v.  Chicago,  M.  &  St.  P. 
Ky.  Co.,  5  S.  D.  337,  58  N.   W.  806. 

But  see  East  St.  Louis  Connecting 
R.  Co.  V.  Eggmaun,  71  III.  App.  32, 
when  a  verdict  was  received  without 
the  presence  of  the  clerk  or  defend- 
ant's counsel. 

[a]  A  verdict  received  during  an 
adjournment  is  a  mere  privy  verdict, 
and  has  no  force  unless  afterwards  af- 
firmed publiclv.  Longfellow  v.  State, 
10  Neb.  105,  4  N.  W.  420;  Young  v. 
Seymour,  4  Neb.  86. 

fb]  Even  though  In  adjourning  the 
court  announces  that  it  will  at  all 
limes  be  open  for  the  purpose  of  receiv- 
ing verdict.  Young  v.  Seymour,  4  Neb. 
S6;  Peart  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  5  S.  D.  337,  58  N.  W.  806.  Sea 
also  People  ex  rel.  Stafford  v.  Mavor's 
Court,  1  Wend.  (N.  Y.)  36.  But  see 
Tim  f.  Rosenfeld,  168  Mass.  393,  47  N. 
E.    106,   under    statute. 

As  to  sealed  verdict,  see  infra,  VTIL 

18.  Harding  v.  People,  10  Colo.  387, 

15  Pac.  727.  See  Kennedy  v.  Raught, 
6  Minn.  235. 

19.  See  the  statutes  and  the  fol- 
lowing cases:  Mass.  —  Tim  v.  Rosen- 
feld, 168  Mass.  393,  47  N.  E.  106.  Okla. 
In  re  Patswald,  5  Okla.  789,  50  Pac. 
139.  S.  D.  — State  v.  Jackson,  21  S.  D. 
494,  113  N.  W.  880,  16  Ann.  Cas.  87. 
Tex.  —  Templeton  v.  State,  5  Tex.  App. 
398. 

20.  In  re  Green,  16  HI.  234;  Person 
V.  Neigh,  52  Pa.  199.  But  see  Chicago 
V.   Rogers,    61   111.   188. 

[a]  The  judge  need  not  reopen  court 
to  receive  the  verdict  rendered  imme- 
diately after  adjournment.  In  re  Green, 

16  111.  234. 
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cording  to  some  authorities  at  least,  even  after  the  act  of  separation 
if  the  parties  and  their  counsel  are  present.^^ 

A  verdict  can  not  be  rendered  after  the  expiration  of  the  term  of  the 
court, -^  unless  statute  provides  otherwise.^^ 

The  reception  of  a  verdict  on  Sundays  and  holidays  is  elsewhere 
treated.^* 

D.  By  Whom  Recei\^d.— In  General.— A  verdict,^^  except  a  ver- 
dict of  acquittal,-*^  is  without  effect  until  it  has  been  received,  ac- 
cepted and  approved  by  the  trial  judge,  or  some  one  for  him  when  his 
presence  is  and  may  be  waived."  It  is  the  duty  of  the  judge  to  look 
after  the  form  and  substance  of  a  verdict  so  as  to  prevent  a  doubtful 


21.  lU.  —  Mclntyre  v.  People,  38  111. 
514,  followed  in  East  JSt.  Louis  Counect- 
iug  Ky.  Co.  V.  Eggman,  81  111.  App.  32, 
in  both  of  these  cases  the  judge  re- 
opened court.  Ean.  —  State  v.  Keehn, 
85  Kan.  765,  7<JG,  118  Pac.  851;  State 
V.  McKinney,  31  Kan.  570,  5«-4,  3  Pae. 
356.  Wis.  —  Barrett  v.  State,  1  Wis. 
175. 

[a]  The  reason  a  verdict  may  be 
received  during  a  period  of  adjourn- 
ment is  that  the  reception  of  a  verdict 
is  a  ministerial  act.  State  v.  McKin- 
ney, 31  Kan.  570,  5S4,  3  Pac.  356. 

[b]  The  authorities  contrary  to  this 
view  "rest  on  the  fact  that  the  defend- 
ant was  not  himself  present,  or  being 
present  lost  his  right  of  polling  the  jury 
in  consequence  of  the  absence  of  his 
counsel."  State  v.  McKinney,  31  Kan. 
570,   585,   3   Pac.   356. 

[c]  The  presence  of  the  parties  and 
counsel  without  objection  may  operate 
as  a  waiver  of  the  error  in  receiving  a 
verdict  during  an  adjournment.  State 
V.  McKinney,  31  Kan.  570,  585,  3  Pac. 
356,  query. 

22.  Colo.  —  Anderson  v.  Hulet,  4 
Colo.  App.  448,  36  Pac.  309.  la.  —  Gra- 
ble  V.  State,  2  G.  Gr.  559.  Term. 
Gregg  V.  Cooke,  Peck  82.  Tex.  —  Har- 
per V.  State,  43  Tex.  431;  Ex  parte  Par- 
ker, 35  Tex.  Crim.  12,  29  S.  W.  480,  790; 
In  re  Juneman,  28  Tex.  App.  486,  13  S. 
W.  783. 

[a J  With  the  close  of  the  term,  the 
jury  is  discharged  by  operation  of  law. 
Anderson  v.  Hulet,  4  Colo.  App.  448, 
36  Pac.  309.  See  also  17  Standard  Proc. 
623. 

23.  See  the  statutes  and  Weske  v. 
Chicago  Union  Traction  Co.,  117  111. 
App.  298. 

24.  See  the  title,  "Sunday  and 
Holidays." 


25.  Ala.  —  King  v.  Ptobinson,  5  Ala. 
App.  431,  59  So.  371.  Kan.  —  State  v. 
Lyon,  83  Kan.  168,  109  Pac.  990.  Mo. 
See  State  v.  Ostrander,  30  Mo.  13.  N. 
C  — State  V.  Godwin,  138  N.  C.  582, 
50  S.  E.  277. 

[a]  The  court  alone  has  authority 
to  receive  a  verdict.  Chicago  &  A.  R. 
Co.  V.  Merriman,  86  HI.  App.  454. 

[bj  As  the  presence  of  a  judge  ia 
essential  to  the  constitution  of  a  court, 
it  is  essential  that  a  judge  be  present 
at  the  rendition  of  a  verdict.  Ala. 
Hayes  v.  State,  107  Ala.  1,  18  So.  172; 
Waller  v.  State,  40  Ala.  325;  White- 
hurst  V.  State,  3  Ala.  App.  88,  57  So. 
1026.  Ga.  — Martin  v.  State,  10  Ga. 
App.  455,  73  S.  E.  686.  N.  C  — State 
V.  Austin,  108  N.  C.  780,  13  S.  E.  219. 
Okla.  —  See  In  re  Patswald,  5  Okla. 
789,  50  Pac.  139.  S.  D.  — State  v.  Jack- 
son, 21  S.  D.  494,  113  N.  W.  880,  16 
Ann.  Cas.  87. 

[c]  An  accused  has  a  right  to  have 
the  verdict  rendered  in  the  presence 
of  the  judge.  State  v.  Austin,  108  N.  C. 
780,  785,  13  S.  E.  219. 

[dj  The  absence  of  an  assistant 
judge  does  not  affect  the  validity  of  a 
verdict.  Wathan  v.  Penebaker,  3  Bibb 
(Ky.)  99.  But  see  People  v.  Shaw,  63 
N.  Y.  36;  Blend  v.  People,  41  N.  Y.  604. 

Presence  of  judge  at  trial,  see  the 
title  "Trial." 

Authority  of  disqualified  judge  to  re- 
ceive verdict,  see  16  Standard  Proc. 
693. 

26.  State  f.  Lyon,  83  Kan.  168,  109 
Pae.  990;  State  v.  Arrington,  7  N.  C. 
571. 

27.  State  v.  Keehn,  85  Kan.  765,  118 
Pac.  851,  a  murder  case.  See  infra,  VI, 
E. 

As  to  waiver  of  presence  of  judge 
generally,  see  the  title,  "Trial." 
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or  insufficient  finding  from  passing  into  the  records  of  the  court."  But 
when  a  complete  formal  verdict  is  returned  by  a  jury,  the  court  has  no 
discretion  in  the  matter,  but  must  receive  it.^" 

It  is  not  necessary,  however,  that  the  same  judge  who  tried  the  case 
receive  the  verdict.^" 

The  clerk  oas  no  authority  to  receive  a  verdict,"  unless  authorized  by 
the  court  to  do  so.^^  ^j^j  jf  he  receives  the  verdict  in  a  recess  of  court 
and  in  the  absence  of  the  accused  without  a  direction  of  court  or  the 
consent  of  the  parties,  the  verdict  is  invalid.^^ 

E.  Delegation  of  Power. —  in  Civil  Cases.  —  When  the  reception 
of  a  verdict  is  regarded  as  a  ministerial  act,  it  is  within  the  power  of 
the  parties  to  a  civil  action  to  stipulate  that  the  verdict  may  be  received 
by  the  clerk  or  other  person  in  the  absence  of  the  judge,^*  but  the  judge 
cannot  without  such  consent  authorize  the  clerk  or  some  one  else  to  re- 
ceive the  verdict.^^  When  the  act  is  regarded  as  judicial,  such  a  stipu- 


28.  As  to  amendment,  see  infra,  VII. 

29.  Fla.  — Grant  r.  State,  33  Fla. 
291,  14  So.  757,  23  L.  R.  A.  723.  Ga. 
Register  v.  State,  10  Ga.  App.  623,  74 
S.  E.  429.  Mo.  —  State  v.  Ostrander, 
30  Mo.  13. 

[a]  Contrary  to  Evidence  or  In- 
structions.—  (1)  On  the  ground  that  it 
is  against  the  evidence,  the  court  can- 
not refuse  to  receive  a  verdict.  State 
V.  Eombauer,  44  Mo.  590;  State  v.  Os- 
trander, 30  Mo.  13.  (2)  And  it  is  well 
settled  that  a  court  cannot  set  aside  a 
verdict  of  acquittal  for  any  erroi;  of 
law  or  disregard  of  the  evidence  or  in- 
structions. Register  v.  State,  10  Ga. 
App.  6B3,  74  S.  E.  429.  (3)  Even  though 
a  verdict  is  contrary  to  the  instructions 
and  for  a  less  degree  of  crime  than  the 
evidence  shows,  the  court  must  receive 
it.  Register  v.  State,  10  Ga.  App.  623, 
74  S.  E.  429;  Spence  v.  State,  7  Ga. 
App.  825,  68  S.  E.  443. 

Mandamus  to  compel  receipt  of  rer. 
diet,  see  infra,  VI,  L. 

30.  Chicago  &  A.  E.  Co.  v.  Merri- 
man,  86  111.  App.  454. 

[a]  In  case  another  judge  is  called 
in  to  try  a  case,  it  is  reversible  error 
for  the  judge  from  whom  the  change 
was  taken  to  receive  the  verdict.  State 
V.  Finder,  12  S.  D.  423,  81  N.  W.  959. 
See  16  Standard  Prog.  635,  636. 

31.  State  V.  Mills,  19  Ark.  476. 

32.  As  to  power  of  court  to  delegate 
authority,  see  infra,  VI,  E. 

33.  U.  S.  — Nelson  v.  Wood,  210 
Fed.  18,  126  C.  C.  A.  598.  Ala.  — Cow- 
art  V.  State,  147  Ala.  137,  41  So.  631; 
Hayes  v.  State,  107  Ala.  1,  18  So.  172; 
Jones  V.  State,  97  Ala.  77,  12  So.  274, 
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38  Am.  St.  Rep.  150.  Ark.  — State  v. 
Mills,  19  Ark.  476.  N.  J.  — See  Davis 
r.  Delaware  Tp.,  41  N.  J.  L.  55.  N.  O. 
State  V.  Epps,  76  N.  C.  55. 

[a]  Remedy. —  (1)  If  the  clerk 
without  authority  receives  a  verdict 
not  responsive  to  all  the  issues,  the 
judge  has  power  to  order  the  jury  to 
retire  and  finish  their  verdict,  if  they 
have  not  dispersed.  Mitchell  v.  Mitch- 
ell, 122  N.  C.  332,  29  S.  E.  367.  (2) 
But  if  the  jury  has  dispersed,  a  verdict 
received  by  the  clerk  without  author- 
ity will  be  set  aside.  Cowart  v.  State, 
147  Ala.  137,  41  So.  631. 

[b]  Effect. —  (1)  The  irregularity 
does  not  result  in  an  acquittal  when 
the  judge  refuses  to  receive  it,  but  the 
dispersal  of  the  jury  before  returning 
a  valid  verdict  necessitates  a  new  trial. 
Cowart  V.  State,  147  Ala.  137,  41  So. 
631.  (2), If  the  verdict  is  received  and 
entered  by  the  judge  on  his  docket,  and 
the  jury  is  discharged,  the  irregularity 
operates  as  an  acquittal.  Jones  v. 
State,  97  Ala.  77,  12  So.  274,  38  Am. 
St.  Rep.  150. 

34.  Ala.  —  Sorrelle  v.  Craig,  9  Ala. 
534.  Kan.  —  Wetmore  State  Bank  v. 
Courter,  97  Kan.  178,  155  Pac.  27. 
Miim.— Bedal  v.  Spurr,  33  Minn.  207, 
22  N.  W.  390.  N.  Y.  —  Dubuc  v.  Lazell, 
Dalley  &  Co.,  182  N.  Y.  482,  75  N.  E. 
401.  N.  C  — Barger  Bros.  v.  Alley,  167 
N.  C.  362,  83  S.  E.  612;  See  Mitchell  v. 
Mitchell,  122  N.  C.  332,  29  S.  E.  367; 
Willoughby  V.  Threadgill,  72  N.  C.  438. 
Wis.  —  Burlingame  v.  Burlingame,  18 
Wis.  285. 

35.  Morris  v.  Harburger,  100  App. 
Div.  357,  91  N.  Y.  Supp.  409,  explained 
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lation  would  be  in  violation  of  the  general  rule  that  consent  of  parties 
cannot  empower  a  court  to  delegate  any  judicial  functions.^^ 

In  criminal,  as  in  civil  cases,  the  trial  judge  cannot,  even  with  the  eon- 
sent  of  the  parties  authorize  another  to  receive  a  verdict,  if  the  act  is 
regarded  as  judicial,"  especially  when  he  is  not  appointed  a  special 
judge,''^  and  even  when  the  act  is  deemed  ministerial  some  authorities 
hold  that  the  element  of  public  interest  or  policy  renders  the  presence 
of  the  justice  essential,^^  though  others  hold  the  presence  of  the  judge 
may  be  waived,  especially  in  misdemeanor  eases.*° 

F.  Presence  of  Clerk.  —  The  clerk  is  not  essential  to  the  constitu- 
tion of  a  court  and  he  need  not  be  present  at  the  reception  of  a  ver- 
dict." 

G.  Presence  of  Jurors.  —  Except  by  consent,*^  a  verdict  can  only  be 
rendered  by  a  full  jury.*' 

H.  Presence  of  Parties.  —  In  civil  actions,  the  parties  need  not  be 


in  Dubuc  f.  Lazell,  Dalley  &  Co.,  182 
N.  Y.  482,  488,  75  N.  E.  401.  Compare 
Houston  V.  Potts,  65  X.  C.  41,  in  which 
it  does  not  appear  whether  the  consent 
of  the  parties  was  given. 

[a]  In  New  Jersey,  the  statute 
authorizes  a  court  to  order  the  clerk  to 
take  a  verdict,  unless  such  order  is  dis- 
sented from  bv  counsel.  Davis  f.  Dela- 
ware Tp.,  41  N.  J.  L.  55. 

36.  Willett  V.  Porter,  42  Ind.  250; 
Baltimore  &  O.  K.  Co.  r.  Pollv,  Woods 
&  Co.,  14  Gratt.  (55  Va.)  447,'  475. 

37.  Ind.  —  McClure  r.  State,  77  Tnd. 
2^7;  Trout  v.  West,  29  Ind.  51.  Okla. 
Allen  r.  State,  13  Okla.  Crim.  533,  165 
Pac.  745,  L.  E.  A.  1917E,  1085,  note. 
S.  D.  — State  v.  Jackson,  21  S.  D.  494, 
113  N.  W.  880,  16  Ann.  Cas.  87. 

38.  Quinn  v.  State,  130  Ind.  340,  30 
N.  E.  3O0. 

39.  Dubuc  f.  Lazell,  Dalley  &  Co., 
182  X.  Y.  482,  75  N.  E.  401. 

40.  Brown  v.  State,  63  Ala.  97,  103, 
104  (misdemeanor  case);  State  v.  Epps, 
76  N.  C.  55  (misdemeanor  case);  Hous- 
ton r.  Potts,  65  N.  C.  41. 

[a]  In  felony  cases,  the  presence  of 
the  judge  cannot  be  waived.  See  No- 
maque  f.  People,  1  111.  145,  12  Am.  Dec. 
157;  State  f.  Epps,  76  N.  C.  55.  Contra 
State  f.  Keehn,  85  Kan.  765,  118  Pac. 
851  (a  capital  case);  State  v.  Way,  76 
Kan.  928,  93  Pac.  159. 

[b]  In  capital  cases,  the  judge's 
presence  cannot  be  waived.  State  v. 
Austin,  108  N.  C.  780,  785,  13  S.  E.  219; 
Houston  V.  Potts,  65  N.  C.  41.    Contra, 


State  r.  Keehn,  85  Kan.  76-5,  799,  118 
Pac.  851. 

41.  McClerkin  r.  State,  20  Fla.  879; 
Richards  v.  State,  136  Ga.  67,  70  S.  E. 
868;  Robinson  v.  State,  128  Ga.  254, 
57  S.  E.  315. 

Authority  of  clerk  to  receive  verdict, 
see  supra,  VI,  D,  1. 

42.  Bishop  V.  Mugler,  33  Kan.  145, 
5  Pac.  756. 

43.  Colo.  —  Kohn  r.  Kennedv,  6 
Colo.  App.  388,  41  Pac.  510.  Ga.  — Pat- 
terson r.  State,  122  Ga.  587,  50  S.  E. 
4S9.  lU.  — Nomaque  v.  People,  1  111. 
145,  12  Am.  Dec.  157.  Kan.  —  Bishop 
V.  Mugler,  33  Kan.  145,  5  Pac.  756. 
Mass.  —  Lawrence  v.  Stearns,  11  Pick. 
501.  Minn.  —  Klemmer  v.  Biersdorf, 
137  Minn.  474,  163  N.  W.  527.  Mo. 
Xorvell  t:  Deval,  50  Mo.  272,  11  Am. 
Rep.  413.  State  v.  Mansfield,  41  Mo. 
470.  Ohio.  —  Sargent  v.  State,  11  Ohio 
472.  Va.  — Com.  v.  Gibson,  2  Va.  Cas. 
70. 

[a]  A  sealed  verdict  should  be  pre- 
sented by  a  full  jury  (1)  in  open  court 
(U.  S.  — Dovle  V.  United  States,  10 
Fed.  269.  Kan.  — Bishop  v.  Mugler,  33 
Kan.  145,  5  Pac.  756.  Mass.  —  Law- 
rence f.  Stearns,  11  Pick.  501.  N.  Y. 
Root  V.  Sherwood,  6  Johns.  68,  5  Am. 
Dec.  191),  unless  (2)  the  parties  con- 
sent to  its  return  by  a  less  number 
(Bishop  V.  Mugler,  33*^  Kan.  145,  5  Pac. 
756),  or  (3)  waive  their  presence  by 
failure  to  demand  that  they  be  present, 
or  demand  that  the  jury  be  polled. 
State  r.  Thompson,  74  Iowa  119,  37  N. 
W.  104. 
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present  at  the  rendition  of  a  vtrdiot,'**  unless  it  is  received  while  the 
court  is  not  in  regular  session." 

The  necessity  of  the  })resencc  of  the  accused  in  a  criniinal  prosecution 
is  elsewhere  discussed.^" 

I.  Presence  of  Counsel.  —  It  is  not  essential  that  counsel  be  pres- 
ent at  the  reception  of  a  verdict,"  unless  perhaps  wlien  a  verdict  is  re- 
ceived while  the  court  is  not  in  regular  session."  An  accused  is  entitled 
to  have  his  counsel  present  at  the  reception  of  a  verdict,"  but  he  may 
w^aive  the  privilege.^"  The  court  is  not  required  to  send  for  counsel," 
though  it  may  do  so  as  a  matter  of  courtesy.'^ 


44.  Colo.  — Stiles  v.  Ford,  2  Colo. 
128.  Conn.  —  Merwin  v.  Wheeler,  41 
Conn.  14.  Ga.  — Ward  v.  Ward,  144  Ga. 
312,  87  S.  E.  17;  Perry  f.  Mulligan,  58 
Ga.  479;  Jones  v.  Bullard,  52  Ga.  145. 
Kan.  —  Strowger  v.  Sample,  44  Kan. 
298,  24  Pac.  425;  McCormick  Harvest- 
ing Mach.  Co.  V.  Lauber,  7  Kan.  App. 
730,  52  Pac.  577.  Mass.  —  Tim  v.  Ros- 
enfeld,  168  Mass.  393,  47  N.  E.  106.  N. 
J.  — Gould  V.  Magee,  3  N.  J.  L.  475. 
N.  C.  —  Barger  Bros.  v.  Alley,  167  N. 
C.  362,  83  S.  E.  612.  Contra,  Graham  r. 
Tate,  77  N.  C.  120,  a  judgment  of  non- 
suit should  be  entered  against  the 
plaintiff  if  he  absents  himself.  It  is 
sharp  practice  for  a  defendant  to  take 
a  verdict  against  the  plaintiff. 

[a]  But  at  common  law,  the  plain- 
tiff is  called  before  the  foreman  an- 
nounces the  verdict,  and  if  he  fails  to 
answer  a  nonsuit  is  entered.  Bronstein 
V.  American  Ice  Co.,  119  Md.  132,  86 
Atl.  131;  Hall  V.  Schuchardt,  34  Md. 
15;  Graham  f.  Tate,  77  N.  C.  120.  See 
7  Standard  Proc.  662,  676. 

45.  See  supra,  VI,  C. 

46.  See  the  title,  "Trial." 

47.  Ala.  —  Whitehurst  v.  State,  3 
Ala.  App.  88,  57  So.  1026.  Ariz. 
Torque  v.  Carrillo,  1  Ariz.  336,  25  Pac. 
526.  Ga.  — O'Bannon  t:  State,  76  Ga. 
29.  Kan.  —  Strowger  v.  Sample,  44 
Kan.  298,  24  Pac.  425;  McCormick  Har- 
vesting Mach.  Co.  V.  Lauber,  7  Kan. 
App.  730,  52  Pac.  577.  Md.  — Hommer 
V.  State,  85  Md.  562,  37  Atl.  26.  Mass. 
Tim  V.  Rosenfeld,  168  Mass.  393,  47  N. 
E.  106.  Tex. —  Huffman  v.  State,  28 
Tex.  App.  174,  12  S.  W.  588;  Beaumont 
V.  State,  1  Tex.  App.  533,  28  Am.  Rep. 
424.  Wis.  —  Martin  v.  State,  79  Wis. 
165,  48  N.  W.  119. 

[a]  When  a  verdict  is  received, 
while  court  is  in  regular  session,  the 
absence  of  counsel  does  not  invalidate 
a   verdict,   the  accused   being   present. 
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Hommer  r.  State,  85  Md.  562,  37  Atl. 
26;  Martin  f.  State,  79  Wis.  liro,  48  N. 
W.  119. 

[b]  Presence  of  Counsel  Presumed. 
Torque  r.  Carrillo,  1  Ariz.  336,  25  Pac. 
526. 

48.  See  supra,  \^,  B  and  C. 

49.  Whitehurst  r.  State,  3  Ala.  App. 
88,  57  So.  1026.  But  see  Hommer  v. 
State,  85  Md.  562,  37  Atl.  26. 

50.  Ga.  — Richards  r.  State,  136  Ga. 
67,  70  S.  E.  86S.  Miss.  —  Peiin  r.  State, 
62  Miss.  450.  Ohio.  —  Crusen  v.  State, 
10  Ohio  St.  258. 

[a]  When  the  accused  does  not  call 
the  court's  attention  to  the  absence  of 
his  counsel  it  is  not  error  to  receive  a 
verdict  in  the  absence  of  counsel. 
Whitehurst  v.  State,  3  Ala.  App.  88,  57 
So.  1026;  Huffman  v.  State,  28  Tex. 
App.   174,   12  S.  W.   588;   Beaumont  v. 


1   Tex.   App.   533,   28   Am.    Rep. 


State, 
424. 

51.  Kan.  —  Seaton  v.  Smith,  45  Kan. 
43,  25  Pac,  222.  N.  J.  — Gould  v.  Ma- 
gee, 3  N.  J.  L.  475.  Ohio.  —  Crusen  v. 
State,  10  Ohio  St.  258;  Sutcliffe  v. 
State,  18  Ohio  469,  51  Am.  Dec.  459. 
Okla.  —  Hardeman  v.  State,  15  Okla, 
Crim.  229,  175  Pac.  948,  952.  Wis. 
Walczakowski  r.  Milwaukee  E.  R.  &  L. 
Co.,  157  Wis.  191,  147  N.  W.  20;  Bar- 
rett V.  State,  1  Wis.  175. 

[a]  Though  a  verdict  is  received 
during  a  recess,  the  court  is  not  re- 
quired to  notify  counsel.  McCormick 
Harvesting  Mach.  Co.  v.  Lauber,  7  Kan. 
App.  730,  52  Pac.  577.  But  see  Welch 
V.  Stiles,  47  Iowa  171. 

[b]  Though  the  judge  agrees  to  send 
for  counsel,  a  failure  to  do  so  is  not 
cause  for  reversal.  Seaton  v.  Smith,  45 
Kan.  43,  25  Pac.  222. 

52.  Richards  v.  State,  136  Ga.  67,  70 
S.  E.  868;  Hardeman  v.  State,  15  Okla. 
Crim.  229,  175  Pac.  948. 

[a]    If  counsel  is  not  at  the  place  he 
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J.  Procedure.  —  Verdicts  in  civil  and  criminal  cases  are  usually  ren- 
dered in  the  same  manner.®^ 

Oral  Verdict. —  In  general,  the  procedure^*  on  the  rendition  and  re- 
ception of  an  oral  verdict  is  as  follows:  When  the  jury  or  so  many  of 
them  as  the  law  may  prescribe,^°  have  agreed  upon  their  verdict,  they 
must  be  conducted  into  eourt.^'  Their  names  must  be  called  by  the 
clerk. ^^  If  all  appear,  they  must  be  asked  whether  they  have  agreed 
upon  their  verdict.^'  If  they  answer  in  the  affirmative,  they  or  their 
foreman  must  declare  it.^^  It  is  entered  by  the  clerk,*'°  and  read  to  the 
jury,^^  and  inquiry  is  made  of  them  if  that  is  their  verdict.*'"  On  the 
acquiescence  of  the  jury,  no  question  by  the  court  or  either  party  being 
made,  the  jury  is  discharged  from  further  consideration  of  the  case,®' 
and  the  finding,  rendering  and  recording  is  complete.*^*  The  entry  in 
the  minutes  is  not  that  recording  which  makes  the  verdict  fixed  and 
unalterable.'^^  It  is  the  assent  of  the  jury  to  the  reading  of  the  verdict 
as  entered  which  makes  the  verdict.®® 

Written  Verdicts.  —  The  procedure  in  the  case  of  written  verdicts  var- 
ies slightly  from  that  just  outlined.®^  When  the  jurors  appear  and  an- 
nounce their  agreement  on  a  verdict,  they  or  their  foreman,  on  being 


stated  he  would  be,  there  is  no  error 
in  receiving  a  verdict  in  his  absence. 
Richards  v.  State,  136  Ga.  67,  70  S.  E. 
868. 

53.  State  v.  Engle,  13  Ohio  490. 

54.  For  a  complete  statement  as  to 
the  procedure  when  the  verdict  is  oral, 
see  Roberts  v.  State,  14  Ga.  18;  Long- 
fellow V.  State,  10  Neb.  105,  4  N.  W. 
420. 

55.  See  supra,  VT,  F. 

56.  See  supra,  VI,  B. 

57.  Roberts  v.  State,  14  Ga.  18. 

[a  J  The  purpose  of  calling  the 
names  of  the  jury  is  to  ascertain  if  all 
are  present.  Longfellow  v.  State,  10 
Neb.  105,  4  N.  W.  420. 

[b]  A  failure  to  call  their  names  is 
not  prejudicial  if  all  are  in  fact  pres- 
ent. Cal.  —  People  r.  Rodundo,  44  Cal. 
538.  Conn.  —  Raymond  v.  Bell,  18  Conn. 
81.  Ind.  —  Norton  v.  State,  106  Ind. 
163,  6  N.  E.  126. 

58.  Kohn  r.  Kennedy,  6  Colo.  App. 
388,  41  Pac.  510;  Roberts  V.  State,  14 
Ga.  18. 

59.  Blum  r.  Pate,  20  Cal.  69;  Has- 
son  V.  Com.,  10  Ky.  L.  Rep.  1054,  11  S. 
W.  286.    See  infra,  this  subsection. 

60.  Cal.  —  People  v.  Nichols,  62  Cal. 
518;  People  v.  Smith,  59  Cal.  601;  Peo- 
ple V.  Gilbert,  57  Cal.  96.  Ga.  — Rob- 
erts V.  State,  14  Ga.  18.  Okla.  — Milli- 
gan  f.  Territory,  2  Okla.  164,  166,  37 
Pac.  1050. 

[a]     The  place  of  entry  varies  (1)  in 


the  different  states.  In  some  the  entry 
is  made  upon  the  minutes.  Werner  v. 
New  York  Cent.  R.  R.  Co.,  52  N.  Y. 
437,  11  Am.  Rep.  724.  (2)  In  others  on 
the  back  of  the  indictment.  Com.  v. 
Tobin,  125  Mass.  203,  206,  28  Am.  Rep. 
220. 

61.  Reg.  V.  Vodden,  23  L.  J.  R.  N. 
S.  M.  C.  7,  17  Jur.  1014,  22  Eng.  L.  & 
Eq.  Rep.  596. 

62.  Rookev  v.  State,  70  Conn.  104, 
38  Atl.  911;  Com.  v.  Gibson,  2  Va.  Cas. 
70. 

63.  Warner  v.  New  York  Cent.  R.  E. 
Co.,  52  N.  Y.  437,  11  Am.  Rep.  724. 

As  to  mode  indicating  assent,  see 
infra,  this  subsection. 

64.  La. —  State  v.  Faulk,  30  La. 
Ann.  831.  N.  Y.  —  Warner  v.  New 
Y^ork  Cent.  R.  R.  Co.,  52  N.  Y.  437,  442, 
11  Am.  Rep.  724.  Okla  —  Milligan  v. 
Territory,  2  Okla.  164,  166,  37  Pac.  1059. 

65.  Warner  t.  New  York  Cent.  E.  R. 
Co.,  52  N.  Y.  437,  443,  11  Am.  Rep.  724; 
Niekelson  v.  Smith,  15  Ore.  200,  14 
Pac.  40.   See  supra,  IV,  C. 

66.  Rookev  v.  State,  70  Conn.  104, 
108,  38  Atl.  911;  Watertown  Eecl.  So- 
ciety's  Appeal,   46   Conn.   230. 

67.  See  ivfra,  this  subsection. 

[a]  As  to  procedure  in  Colorado, 
see  Rvan  r.  People,  50  Colo.  99,  108, 
114  Pac.  306. 

rbl  In  Florida,  see  Grant  v.  State, 
33  Fla.  291,  14  So.  757,  23  L.  R.  A.  723. 
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required,  must  "render"  or  return  their  verdict."*  The  written  instru- 
ment is  then  read  to  the  jury,*'  ami  in.iuiry  is  made  of  them  wiu'ther 
that  is  their  verdict.''"  If  there  is  no  dissent  the  verdict  is  complete/^ 
and  a  permanent  record  is  afterwards  made."  A  verdict  is  not  required 
to  be  filed"  unless  statute  so  provides.'* 


68.  Kramm  v.  Stockton  Elec.  R,  Co., 
22  Cal.  App.  737,  761,  136  Pac.  523, 
534;  Kohn  v.  Kennedy,  6  Colo.  App. 
388,  41  Pac.  510. 

As  to  manner  of  return,  lee  infra, 
this  subsection. 

69.  Blum  V.  Pate,  20  Cal.  69;  State 
V.  McCormick,  84  Me.  566,  24  Atl.  9:58. 

[a]  Reaaing.  —  (1)  The  defendant 
is  entitled  to  have  the  verdict  read  be- 
fore it  is  recorded.  But  if  the  jury  is 
polled,  he  is  not  prejudiced  by  a  fail- 
ure to  read  it  before  recordation.  Peo- 
ple V.  Nichols,  62  Cal.  518;  Blum  r. 
Pate,  20  Cal.  69.  (2)  It  is  better  pro- 
cedure that  the  proposed  verdict,  when 
handed  to  the  clerk  be  read  audibly 
by  him,  though  it  may  sometimes  be 
necessary,  or  at  least  desirable,  that  it 
be  made  known  only  to  the  judge  un- 
til he  decides  to  accept  it.  The  matter 
rests  in  the  discretion  of  the  judge. 
Magoohan  r.  Curran,  71  Conn.  551,  42 
Atl.  656. 

[b]  The  judge  may  read  the  ver- 
dict to  the  jury,  though  the  clerk  usu- 
ally reads  it.  O'Connor  v.  State,  9  Fla. 
215. 

70.  Ryan  r.  People,  50  Colo.  99,  108, 
114  Pac.  306. 

[a]  A  failure  to  inquire  of  the  jury 
whether  the  verdict  rendered  is  their 
verdict  is  not  fatal  in  the  absence  of 
objection.  Raymond  v.  Bell,  18  Conn. 
81. 

71.  Cal.  Code  Civ.  Proc,  §  618. 

72.  Grant  v.  State,  33  Fla.  291,  14 
So.  757,  23  L.  R.  A.  723.  See  Milligan 
V.  Territory,  '2  Okla.  164,  37  Pac.  1059. 

[aj  But  compare  Smith  v.  State,  51 
Wis.  615,  8  N.  W.  410,  37  Am.  Rep. 
845,  holding  the  entry  of  the  Terdict 
in  the  minute  book  is  the  only  entry 
necessary  before  the  discharge  of  the 
jury.  An  entry  in  the  criminal  record 
may  be  made  after  the  jury  is  dis- 
charged. 

[b]  "Recording*'  Explained.— (1) 
It  is  true  that  a  verdict  must  be  re- 
corded before  the  jury  is  discharged. 
But  this  cannot  mean  that  a  verdict 
must  be  regularly  written  down  in  the 
minutes  of  the  court.  The  clerk  usu- 
ally makes  a  brief  memorandum  on  the 
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indictment  or  on  his  docket,  and  this 
is  all  that  is  necessary.  If  the  jury 
themselves  record  the  verdict  on  the 
back  of  the  indictment,  this  is  suflfi- 
cient  recording  within  tlie  meaning  of 
the  law.  O'Connor  f.  State,  9  Fla.  215. 
(2)  "It  may  be  that  the  true  rule  is 
that  the  verdict  is  considered  as  re- 
corded, in  the  eye  of  the  law,  when 
it  is  pronounced  by  the  jury  in  open 
court  anil  in  the  presence  of  the  par- 
ties."   O'Connor  r.  State,  9  Fla.  215. 

[c]  Though  statutes  relating  to  oral 
verdicts  require  the  recordation  imme- 
diately (1)  wliL'U  a  verdict  is  declared, 
and  the  reading  of  the  entry  to  the 
jury,  it  is  not  jjrejudicial  error  for  the 
clerk,  should  a  written  verdict  be  re- 
turned, to  read  the  verdict  to  the  jury, 
and  record  it  after  their  discharge. 
Ariz.  —  Territory  v.  Harper,  1  Ariz. 
399,  25  Pac.  528.  Cal.  —  People  v. 
Smalling,  94  Cal.  112,  29  Pac.  421.  Ky. 
Hasson  v.  Com.,  10  Ky.  L.  Rep.  1054,  11 
S.  W.  286.  Okla.  —  Milligan  v.  Terri- 
tory, 2  Okla.  164,  37  Pac.  1059.  (2) 
This  statute  had  its  origin  in  the  prac- 
tice of  verbal  verdicts.  Territory  v. 
Harper,  1  Ariz.  399,  25  Pac.  528.  (3) 
At  common  law  the  reason  requiring  a 
verdict  to  be  entered  immediately  on 
its  rendition  is  to  prevent  mistakes,  as 
the  verdict  is  oral.  When  a  verdict  is 
written,  no  mistake  can  occur  as  to 
the  jury's  intention.  When  the  clerk 
reads  the  instrument  returned,  he  in 
effect  reads  the  recorded  verdict.  Mil- 
ligan f.  Territory,  2  Okla.  164,  37  Pae. 
1059. 

[d]  Without  being  copied  into  the 
order  book,  a  verdict  becomes  a  "pa- 
per" pertaining  to  the  cause  and  a 
part  of  the  record  when  returned  into 
court  and  filed  with  the  clerk.  There- 
fore, a  lost  verdict,  like  any  other  part 
of  the  record,  may  be  supplied  by  a 
proved  copy.  Sanders  v.  Sanders,  24 
Ind.  133. 

73.  Williams  v.  State,  7  Tex.  App. 
163. 

74.  See  the  statutes. 

[a]  Failure  of  record  to  show  date 
on  which  verdict  is  filed  does  not  affect 
the  validity  of  the  verdict  if  duly  re- 
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It  is  the  recorded  verdict,  not  the  paper  returned  by  a  jury,  as  their 
verdict  to  which  an  appellate  court  must  look  to  ascertain  the  finding 
of  a  jury/5  The  written  memorandum  is  not  part  of  the  record,  or 
evidence  of  it  after  the  record  is  made  up,"  and  in  case  of  a  variance 
between  the  verdict  as  written  out  and  as  entered  and  read  by  the  clerk 
and  assented  to  by  the  jurors  the  latter  controls." 

Manner  of  Declaring  or  Rendering.  —  The  verdict  may  be  declared  by 
the  foreman  or  any  other  juror  or,  if  written,  may  be  returned  or  ren- 
dered by  delivery  to  and  announcement  by  the  clerk.'^^ 

Manner  of  Indicating  Assent.  —  The  jury  may  indicate  their  assent  by 


corded.    State  v. 
180  Pac.  985. 


Maeek,  104  Kan.  742, 


75.  Ala.  —  Comer  v.  Jackson,  50 
Ala.  384;  Patterson  v.  Cook,  8  Port.  66. 
111.  —  Brewer  &  Hoffman  Brew.  Co.  i". 
Hermann,  88  111.  App.  285.  Lambert  f. 
Borden,  10  111.  App.  648.  Minn.— Left- 
wich  V.  Day,  32  Minn.  512,  21  N.  W. 
731.  Pa.  —  Com.  V.  Breyessee,  160  Pa. 
451,  28  Atl.  824,  40  Am.  St.  Rep.  729; 
Com.  1-.  Dudley,  46  Pa.  Super.  337;  Com. 
V.  Houghton,  22  Pa.  Super.  52;  Com.  v. 
Mills,  3  Pa.  Super.  161. 

But  see  State  v.  Murray,  139  La.  280, 
71  So.  510;  State  v.  Reonnals,  14  La. 
Ann.  278  (holding  that  when  the  ver- 
dict is  in  the  record,  an  apparent  error 
by  a  careless  clerk  in  recording  a  ver- 
dict cannot  have  effect);  Mclnturf  v. 
State,  20  Tex.  App.  335,  holding  a  cler- 
ical error  in  the  entry  of  a  verdict  is 
not  fatal  when  the  record  containing 
the  verdict  itself  shows  the  verdict  as 
rendered  was  sufficient. 

76.  Comer  r.  Jackson,  50  Ala.  384. 
Patterson  v.  Cook,  8  Port.  (Ala.)  66; 
Com.  v.  Breyessee,  160  Pa.  451,  28  Atl. 
824,  40  Am.'  St.  Rep.  729;  Com.  v.  Fla- 
herty, 25  Pa.  Super.  490. 

[a]  That  the  paper  returned  by  the 
jury  is  on  file  does  not  make  it  part  of 
the  record.  Com.  v.  Houghton,  22  Pa. 
Super.  52. 

77.  Watertown  EccL  Society's  Ap- 
peal, 46  Conn.  230;  Catholic  Order  of 
Foresters  v.  Fitz,  181  111.  206,  54  N.  E. 
952;  Griffin  f.  Larned,  111  HI.  432; 
Mexican  Amolc  Soap  Co.  f.  Clarke,  72 
111.  App.  655;  Jemison  v.  Chicago  Const. 
Co.,  64  HI.  App.  436. 

[a]  The  reason  is,  that  the  jury 
have  the  power  to  change  their  verdict 
until  it  has  been  recorded.  Watertown 
Eccl.  Society's  Appeal,  46  Conn.  230; 
Catholic  Order  of  Foresters  v.  Fitz,  181 
111.  206,  54  N.  E.  952. 


[b]  Presumption.  —  In  case  of  vari- 
ance between  the  verdict  as  returned 
and  as  entered,  it  will  be  presumed,  in. 
the  absence  of  evidence  to  the  contrary, 
that  the  formal  verdict  entered  on  the 
record  was  so  shaped  by  direction  of 
the  court,  with  the  assent  of  the  jury. 
This  consent  need  not  be  entered  of 
record.  State  f.  Steptoe,  1  Mo.  App.  19. 

[c]  Sealed  verdicts  are  embraced 
bv  this  rule.  Griffin  v.  Larned,  111  111. 
432. 

78.  See  infra,  this  note  and  Blum  v. 
Pate,  20  Cal.  69. 

[a]  By  Whom  Declared.  —  (1)  A 
verdict  is  usually  delivered  or  declared 
by  the  foreman  of  the  jury.  Com.  v. 
Tobin,  125  Mass.  203,  28  Am.  Rep.  220, 
(2)  But  it  may  be  delivered  by  any 
juror  (State  v.  Faulk,  30  La.  Ann.  831), 
since  it  is  not  necessary  that  there  be 
a  foreman.  Roberts  v.  State,  14  Ga.  18; 
State  V.  Smith,  33  La.  Ann.  1414. 

[b]  A  verdict  is  sufiaciently  "de- 
clared," when  it,  properly  signed,  is 
returned  by  the  jury  into  court,  and 
handed  by  the  foreman  to  the  judge, 
and  by  him  to  the  clerk,  who  then  read 
it  aloud,  even  though  it  is  not  an- 
nounced by  the  foreman.  The  reading 
by  the  clerk  should  be  regarded  as  a 
declaration  of  the  verdict  by  the  fore- 
man. Hasson  v.  Com.,  10  Ky.  L.  Rep. 
1054,  11  S.  W.  286. 

[c]  The  word  "rendered,"  in  a 
statute  requiring  written  verdicts,  evi- 
dently means  "returned,"  so  that  it  is 
unnecessary  that  the  foreman  read  the 
verdict.  Tliis  is  further  emphasized  by 
the  fact  that  the  statute  requires  the 
clerk  after  the  rendition  of  the  verdict 
to  "read"  it  to  the  .lury.  Kramm  V. 
Stoc¥ton  Elec.  R.  Co.,  22  Cal.  App.  737, 
761,  136  Pac.  523,  534. 
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physical  signs  of  approval,^^  or  by  tacit  acquiescencer  as  well  as  by 
spoken  words  of  assent.«^  The  assent  of  the  foreman  is  conclusive  on 
all,  unless  a  disagreement  is  expressed  at  the  time." 

There  must  be  a  substantial  compliance  with  sueh  formalities  as  Have 
been  long  in  use,  as  form  in  such  case  becomes  substance.*^  But  depart- 
ures from  the  prescribed  procedure  do  not  necessitate  a  reversal  even 
in  criminal  eases  where  the  departure  is  not  prejudicial  or  does  not 
tend  to  prejudice.8*  . 

K.  Polling  Jury.  — 1.  Definition  and  Purpose.  —  Polling  a  jury 
is  a  means  of  ascertaining  if  the  verdict  rendered  is  that  of  each  indi- 
vidual  juror  and  if  each  still  agrees  to  it." 

2.  Whether  a  Matter  of  Right. —  Some  courts,  in  the  absence  of 
statute,  hold  that  the  polling  of  a  jury  is  a  matter  of  right,««  but  others 
hold  that  the  polling  of  a  jury  is  not  a  matter  of  right  upon  request,  but 
rests  in  the  sound  discretion  of  the  trial  judge.^^   Some  statutes  secure 


79.  state  v.  Mosca,  90  Conn.  381,  97 
Atl.  340;  Warner  v.  New  York  Cent.  R. 
E.  Co.,  52  N.  Y.  437,  11  Am.  Rep.  724. 

80.  Warner  v.  New  York  Cent.  R. 
E.  Co.,  52  N.  Y.  437,  442,  11  Am.  Rep. 
724. 

81.  State  V.  Mosca,  90  Conn.  381,  97 
Atl.  340. 

82.  Blum   V.   Pate,  20   Cal.   69,   372. 

83.  Grant  V.  State,  33  Fla.  291,  14 
So.  757,  23  L.  R.  A.  723. 

84.  People  v.  Smalling,  94  Cal.  112, 
29  Pac.  421;  People  v.  Nichols,  62  Cal. 
5K;  People  v.  Gilbert,  57  Cal.  96;  State 
V.  Dericho,  107  Wash.  468,  182  Pac.  597. 

85.  Ark.  —  Harris  v.  State,  31  Ark. 
196.  111. —  Ritchie  v.  Arnold,  79  111. 
App.  406.  Ind.  —  State  Life  Ins.  Co.  v. 
Postal,  43  Ind.  App.  144,  84  N.  E.  156, 
1093.  La.  —  State  v.  Bogain,  12  La. 
Ann.  264.  Md.  —  Hommer  v.  State,  85 
Md.  562,  37  Atl.  26;  Ford  V.  State,  12 
Md.  514.  Neb.  —  Longfellow  v.  State, 
10  Neb.  105,  4  N.  W.  420.  N.  Y.  — La- 
bar  V.  Koplin^  4  N.  Y.  547. 

86.  D.  C.  —  District  of  Columbia  v. 
Humphries,  11  App.  Cas.  68.  111. 
Johnson  v.  Howe,  7  111.  342;  Nomaque 
V.  People,  1  111.  145,  12  Am.  Dec.  157. 
Md.  —  Hommer  v.  State,  85  Md.  562,  37 
Atl.  26.  Mich.  —  Stewart  v.  People,  23 
Mich.  63,  9  Am.  Rep.  78.  Miss. — James 
V.  State,  55  Miss.  57,  30  Am.  Rep.  496, 
both  in  civil  and  criminal  cases.  Mo. 
State  V.  Reppetto,  66  Mo.  App.  251; 
Poulson  V.  Collier,  18  Mo.  App.  583. 
N.  Y. —  Warner  v.  New  York  Cent.  R. 
Co.,  52  N.  Y.  437,  11  Am.  Rep.  724; 
Labar  v.  Koplin,  4  N.  Y.  547;  Fox  v. 
Smith,  3  Cow.  23,  where  a  judge  re- 
marked,   "Conceding    that    the    judge 

Vol.  XXV 


may  order  a  jury  polled  seems  to  give 
the  partv  a  right  to  insist  upon  it." 
N.  C  — Smith  f.  Paul,  133  N.  C.  66, 
45  S.  E.  348;  State  v.  Young,  77  N.  C. 
498.  Tex.  —  Hancock  v.  Winans,  20 
Tex.  320,  holding  the  polling  of  a  jury 
is  probably  a  matter  of  right,  at  least 
in  criminal  cases. 

[a]  Whether  a  verdict  is  signed  by 
all  the  jurors  or  by  the  foreman  only, 
the  parties  have  a  right  to  poll  the 
jurv.  Norvell  v.  Deval,  50  Mo.  272, 
"ll  'Am.   Rep.   413. 

87.  U.  S.  —  Dunlop  v.  Munroe,  1 
(ranch  C.  C.  536.  Cal.  —  Blum  f.  Pate, 
20  Cal.  69,  but  see  the  present  statute. 
Colo.  —  Ryan  r.  People,  .50  Colo.  99,  114 
Pac.  306;  Hindrey  v.  Williams.  9  Colo. 
371,  12  Pac.  436.  Conn. —  State  v. 
Hoyt,  47  Conn.  518,  36  Am.  Rep.  89. 
Fla.  — See  Whitner  f.  Hamlin,  12  Fla. 
IS.  Ga.  —  Bell  v.  Hutchings,  86  Ga. 
562,  12  S.  E.  974;  Smith  v.  Mitchell, 
6  Ga.  458.  Ohio.  —  Landis  v.  Dayton, 
Wright  659.  Pa. —  Scott  v.  Scott,  110 
Pa.  387,  2  Atl.  531,  query.  S.  C  — Mar- 
tin   V.   Maverick,   1    McCord    24. 

[a]  The  court  has  power  to  permit 
a  poll  of  a  jurv.  Scott  v.  Scott,  110  Pa. 
387,   2   Atl.   531. 

[b]  A  Request  that  the  Jury  Be 
Polled  Should  Be  Granted.  —  Cal. 
Blum  r.  Pate,  20  Cal.  69.  Colo.— Ryan 
V.  People,  50  Colo.  99,  108,  114  Pac.  306. 
Va.  —  Baltimore  &  O.  R.  Co.  v.  Polly, 
Woods  &  Co.,  14  Graft.  (55  Va.)  447, 
473.  But  see  Dunlop  v.  Munroe,  1 
Cranch  C.  C.  (U.  S.)  536  (some  reason 
must  be  assigned  when  requesting  that 
the  jury  be  polled) ;  State  f.  Hoyt,  47 
Conn.  518,  533,  36  Am.  Rep.  89. 
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the  parties  an  absolute  right  to  poll  the  jury  in  civil,^^  or  in  criminal 
cases,  whether  of  felony  or  misdenieanor,^^  or  in  both  civil  and  criminal 


cases. 


3.  Waiver  of  Right  to  Poll  of  Jury.  —  The  right  of  polling  a  jury 
may  be  waived,^^  and  is  waived  if  no  request  therefor  is  made,^^  or  if 
the  re(iue.st  is  not  made  in  time.^^ 

4.  Number  of  Times  Jury  May  Be  Polled.  —  The  statutes  relating  to 
the  pollinf,'  of  juries  do  not  prohibit  more  than  one  poU.^* 

5.  On  Whose  Motion  or  Request.  —  The  jury  may  be  polled  by  the 
court,  on  its  own  motion,^^  or  on  the  request  of  a  party ,^^  but  the  court 
need  not  do  so  in  the  absence  of  a  request  therefor." 

6.  When  Request  Made.  —  A  request  that  the  jury  be  polled  must 
be  made  after  the  rendition  of  the  verdict  and  before  its  recordation,^^ 


[c]  It  is  not  error  to  deny  a  request 
that  the  jury  be  polled.  Conn. — State 
r.  Hoyt,  47  Conn.  518,  533,  36  Am. 
Rep.  89.  Me.  —  Fellow's  Case,  5 
Greenl.  333.  Mass.  —  Com.  v.  Costley, 
lis  Mass.  1.  N.  H.  —  School  Dist.  v. 
Bragdon,  23  N.  H.  507.  Ohio.  —  Lan- 
dis    V.    Dayton,    Wright    659. 

[d]  In  Massachusetts,  a  party  is 
not  entitled  or  permitted  to  have  the 
jury  polled.  Com.  v.  Tobin,  125  Mass. 
203,  28  Am.  Kep.  220;  Com.  v.  Cost- 
loy,  118  Mass.  1,  28;  Ropps  v.  Barker, 
4  Pick.  239. 

When  a  sealed  rerdict  is  brought  in, 
see  infra,  VIII,  C. 

88.  See  the  statutes  and  the  fol- 
lowing: Ind.  —  Bowen  v.  Bowen,  74 
lod.  470;  State  Life  Ins.  Co.  v.  Postal, 
43  Ind.  App.  144,  150,  84  N.  E.  156, 
1093.  Kan.  —  Bishop  v.  Mugler,  33 
Kan.  145,  5  Pac.  756;  Maduska  v. 
Thomas,  6  Kan.  153.  S.  D.  — Peart  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  5  S.  D. 
337,  58  N.  W.  806. 

89.  See  the  statutes  and  the  follow- 
ing: Ala.  —  Cowart  v.  State,  147  Ala. 
137,  41  So.  631.  Ark.  —  Wingfield  v. 
State,  95  Ark.  71,  128  S.  W.  562.  Cal. 
See  Blum  v.  Pate,  20  Cal.  69.  Ga. 
See  Southern  Exp.  Co.  v.  Maddox,  3 
Ga.  App.  223,  59  S.  E.  821. 

90.  See  the  statutes. 

91.  Cowart  V.  State,  147  Ala.  137, 
41  So.  631;  Brown  v.  State,  63  Ala.  97; 
Register  v.  State,  12  Ga.  App.  1,  76 
S.   E.  649. 

[a]  Express  Waiver.  —  A  party  has 
an  absolute  right  to  poll  a  jury  unless 
he  has  expressly  agreed  to  waive  that 
ri?ht.     Labar  v.  Koplin,  4  N.  Y.  547. 

Effect  of  agreement  for  a  sealed  ver- 
dict as  a  waiver,  see  infra,  VIII,  D. 


92.  Register  v.  State,  12  Ga.  App. 
1,  76  S.  E.  649;  Short  v.  State,  63  Ind. 
376. 

93.  Hommer  v.  State,  85  Md.  562,  37 
Atl.  26. 

94.  Rice  Fisheries  Co.  v.  Pacifiu 
Realty  Co.,  35  Wash.  535,  541,  77  Pac. 
839. 

95.  Harris  v.  State,  31  Ark.  196; 
Baltimore  &  O.  R.  Co.  v.  Polly,  Woods 
&   Co.,   14   Gratt.    (55   Va.)    447,  473. 

[a]  The  statu-tes  conferring  a  right 
to  poll  a  jury  do  not  deprive  the  court 
of  authority  to  cause  the  jury  to  be 
polled  if  it  has  reason  to  doubt  if  all 
liave  assented  to  the  verdict.  Harris 
1-.  State,  31  Ark.  196. 

[b]  If  counsel  are  absent  when  a 
verdict  is  returned,  it  is  customary  iu 
some  courts  to  poll  the  jury.  Rice 
Fisheries  Co.  v.  Pacific  Realty  Co.,  35 
Wash.    535,    540,    77    Pac.    839. 

96.  See  infra,  this  note. 

[a]  The  prosecuting  attorney  as 
well  as  the  accused  may  request  that 
the  jurv  be  polled.  State  v.  Young,  77 
N.    C.   498. 

97.  State  v.  Blue,  134  La.  561,  64 
So.  411;  State  v.  Burns,  148  Mo.  167, 
49  S.  W.  1005,  71  Am.  St.  Rep.  588. 

As  to  waiver,  see  supra,  VI,  K.  3. 

98.  Cal.  — Blum  v.  Pate,  20  Cal.  69. 
Fla.  — Grant  v.  State,  33  Fla.  291,  14 
So.  757,  23  L.  R.  723.  Md.  —  Hommer 
V.  State,  85  Md.  562,  37  Atl.  26;  Ford 
r.  State,  12  Md.  514,  546.  Minn. 
Steele  v.  Etheridge,  15  Minn.  501.  Wis. 
High   V.  .Johnson,  28    Wis.   72. 

[a]  Though  a  written  verdict  is  ir- 
regularly entered  by  the  clerk  before  it 
is  read,  a  request  to  poll  the  jury,  made 
after  the  reading  of  the  record  and  the 
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or  before  the  discharge  of  the  jnry.^°  It  is  not  permissible  to  poll  the 
juror  before  the  announcement  of  the  verdict.^  And  a  request  to  poll 
a  jury  made  after  the  jury  is  directed  to  but  before  they  retire  to  cor- 
rect their  verdict,  will  be  denied.* 

7.  Manner  of.  —  In  polling  a  jury  the  court  or  clerk  calls  the  names 
of  each  juror  separately  and  requires  him  to  declare  his  verdict.^  But 
the  form  of  the  questions  to  be  propounded  is  not  prescribed  by  the 
statutes,  and  any  form  of  words  that  in  a  concise  manner  would  elicit 
the  information  as  to  whether  the  verdict  rendered  is  that  of  each  juror, 
is  sufficient.^  The  question  in  most  common  use  is,  "Is  this  your  ver- 
dict?"^ but  other  forms  of  question  bringing  out  tiiis  fact  may  be  used.^ 
It  is  not  permissible  to  ask  the  jurors  other  questions,^  except  that  for 
the  purpose  of  ascertaining  whether  a  case  was  properly  tried,  a  court 


assent  of  the  jury  thereto,  may  be  de- 
nied.    Blum  r.  Pate,  20  Cal.  (39,  372. 

[b]  The  polling  of  a  jury  after  a 
verdict  has  been  recorded  is  of  no  ef- 
fect. The  dissent  of  a  juror  in  such 
case  must  be  disregarded.  Steele  v. 
Etheridge,  15  Minn.  501,  511. 

99.     Smith  v.  Mitchell,  6  Ga.  458. 

1.  Cable  V.  State  Oliss.),  38  So.  98; 
State  f.  Windley  (N.  C),  100  S.  E.  116. 

2.  Wightman  v.  Chicago  &  N.  W. 
Ey.  Co.,  73  Wis.  169,  40  N.  W.  689,  9 
Am.  St.  Rep.  778,  2  L.  R.  A.  185. 

3.  State  Life  Ins.  Co.  v.  Postal,  43 
Ind.  App.  144,  155,  84  N.  E.  156;  Labar 
f.   Koplin,  4   N.   Y.   547. 

[a]  An  oversight  In  failing  to  poll 
one  of  the  jurors  may  be  corrected  be- 
fore the  jury  have  dispersed,  though 
they  have  been  told  that  they  are  dis- 
charged. Chicago  R.  I.  &  P.  E.  Co.  v. 
Downey,  85  111.  App.   175. 

4.  State  Life  Ins.  Co.  v.  Postal,  43 
Ind.  App.  144,  151,  84  N.  E.  156,  1093. 

5.  Ind.  —  Bowen  v.  Bowen,  74  Ind. 
470;  State  Life  Ins.  Co.  v.  Postal,  43 
Ind.  App.  144,  152,  84  N.  E.  156,  1093. 
Mo.  —  Poulson  V.  Collier,  18  Mo.  App. 
583.  N.  Y.  —  Labar  v.  Koplin,  4  N.  Y. 
547.     Tex.  — Bean  v.  State,  17  Tex.  60. 

[a]  A  better  form  of  question  is, 
"Is  that,  or  is  it  not  your  verdict?" 
Campbell  v.  Murray,  62  Ga.  86;  Black 
V.  Thornton,  31  Ga.  641. 

6.  See  infra,  this  note. 

[a]  Other  Approved  Forms. —  (1) 
"Did  you  consent  to  that  verdict,  and 
do  you  now  consent?"  Campbell  v 
Murray,  62  Ga.  86.  (2)  "Is  this  your 
verdict?  Are  you  satisfied  with  it?" 
may  be  asked.  State  Life  Ins.  Co.  f. 
Postal,  43  Ind.  App.  144,  84  N.  E.  156. 
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(3)  But  the  party  has  no  right  to  in- 
sist that  the  court  ask  this  latter  ques- 
tion.    Bowen  v.  Bowen,  74  Ind.  470. 

7.  Ala. —  Moss  r.  State,  152  Ala.  30, 
44  So.  598.  Ark.  —  Kindrix  v.  State,  212 
S.  W.  84.  La.  —  State  v.  Bogain,  12  La. 
Ann.  264.  Mo.  —  Poulson  r.  Collier,  18 
Mo.  App.  583,  603.  N.  Y.  —  Labar  v. 
Koplin,  4  N.  Y.  .547.  N.  C.  —  State  v. 
Windley,  100  S.  E.  116,  when  the  court 
asked  the  jurors  if  they  believed  the 
defendant's  testimony.  Tex.  —  Bas- 
sham  r.  State,  38  Tex.  622;  Bean  v. 
State,   17   Tex.   60,   69. 

[a]  A  party  has  no  right  to  insist 
on  any  other  question  being  put  to  the 
juror  than  the  simple  one  to  ascertain 
whether  they  agree  to  the  verdict  as 
presented.  Labar  v.  Koplin,  4  N.  Y. 
547. 

[b]  It  is  not  proper  (1)   to  ask  a 

jury  what  their  verdict  means,  nor  to 
question  them  as  to  their  intention  in 
finding  it,  or  as  to  their  reasons  in 
rendering  it.  Ala.  —  Jackson  v.  State, 
147  Ala.  699,  41  So.  178.  Ga.  —  Ander- 
son r.  Green,  46  Ga.  361,  375.  Ind. 
Mitchell  V.  Parks,  26  Ind.  354.  N.  Y. 
Labar  f.  Koplin,  4  N.  Y.  547.  But 
Compare,  Cameron  v.  Stack-Gibbs  Lumb. 
Co.,  68  Wash.  539,  123  Pac.  1001.  (2) 
It  is  not  proper  to  ask  a  juror  the  rea- 
son for  the  answer  given  by  him  (Poul- 
son r.  Collier,  18  Mo.  App.  583,  603), 
or  (3)  to  ask  how  the  verdict  was  ar- 
rived at,  except,  indeed,  a  juror  may 
testify  whether  the  verdict  was  ar- 
rived at  bv  lot.  Kindrix  V.  State 
(Ark.),  212  S.  W.  84.  (4)  Nor  is  it 
proper  to  show  that  the  jury  have  been 
mistaken  in  their  verdict.  Bean  v. 
State,  17  Tex.  60,  69. 
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has  power  to  interrogate  the  jury  as  to  the  grounds  upon  which  they 
found  their  verdict.* 

In  an  equity  case,  it  seems  that  the  court  may  poll  the  jury  as  to  a 
specific  answer  to  a  question  propounded  instead  of  to  the  whole  ver- 
dict.» 

^  Answers.  —  The  inquiry  of  the  clerk  or  judge  is  not  limited  to  receiv- 
ing a  "yes"  or  "no"  answer  from  a  juror.^°  The  jurors  may  answer 
by  a  movement  of  the  head."  But  the  answer  must  be  such  as  to  indi- 
cate clearly  that  the  juror  assents  to  the  verdict.^^ 

The  fact  that  a  juror  consents  reluctantly  does  not  preclude  the  court 
from  receiving  the  verdict.^^  But  if  a  juror  expresses  dissatisfaction 
with  a  verdict  and  states  he  cannot  conscientiously  assent  to  it,  the  court 
should  not  receive  it." 

8.  Procedure  After  Polling.  —  If  upon  a  poll,  a  sufficient  number  of 
jurors  do  not  assent  to  the  verdict,  the  court  should  direct  the  jury  to 


8.  U.  S.  —  Walker  v.  New  Mexico 
&  S.  P.  K.  Co.,  165  U.  S.  593,  597,  17 
Sup.  Ct.  421,  41  L.  ed.  837;  Eocke- 
fellcr  v.  Wedge,  149  Fed.  130,  79  C.  C. 
A.  26.  Me.  — Walker  v.  Bailey,  65  Me. 
354.  Mass. —  Hart  v.  Brierley,  189 
Mass.  59S,  76  N.  E.  286;  Spurr  v. 
Shelburne,  131  Mass.  429;  Lawler  v. 
Earle,  5  Allen  22;  Spoor  f.  Spooner, 
12  Mete.  281.  N.  H.  —  Whiting  v. 
Sussman,  78  N.  H.  486,  102  Atl.  539; 
Dearborn  v.  Newhall,  63  N.  H.  301. 
N.  Y. —  .Jackson  v.  Dickenson,  15  Johns. 
;;09,  8  Am.  Dec.  236.  Vt.  —  Germond's 
Admr.  r.  Central  Vt.  E.  E.  Co.,  65  Vt. 
126,  26  Atl.  401. 

[a]  The  inquiry  is  not  limited  to 
ascertaining  whether  a  verdict  ex- 
presses the  jury's  finding.  Whiting  v. 
Sussman,   78   N.  H.  486,   102   Atl.   539. 

[b]  Whether  certain  issues  were  de- 
termined, the  jury  may  be  asked.  Hart 
r.  Brierley,  189  Mass.  598,  76  N.  E.  286, 

[c]  Time  of  Inquiry,—  (1)  In  New 
Hampshire,  this  inquiry  may  be  made 
after  the  discharge  and  separation  of 
the  jury.  Dearborn  v.  Newhall,  63  N. 
H.  301,  (2)  In  Massachusetts,  after 
the  jury  has  separated,  the  court  has 
no  right  to  make  the  inquiry  without 
the  consent  of  both  parties.  Green  v. 
Clay,  10  Allen  (Mass.)  90,  87  Am.  Dec. 
622. 

9.  Bell  V.  Hutchings,  86  Ga.  562,  12 
S.  E.  974,  but  it  is  not  error  to  deny 
a   request   therefor. 

10,  Kindrix  v.  State  (Ark.),  212  S. 
W.  84.  See  Williams  f.  Williams,  112 
Ark.   507,   166   S.    W.   552. 

fa]  The  fact  that  a  juror  answered 
"I  agreed  to  it"  or  "l  consented  to 


it,"  is  not  ground  for  setting  aside  a 
verdict.  Green  v.  Bliss,  12  How.  Pr. 
(N.  Y,)  428. 

11.  Brown  f.  State,  141  Ala.  80,  37 
So.   408. 

12.  See  supra,  IV,  and  infra,  this 
section. 

Stating  degree  of  murder,  see  11 
Standard  Proc.  692. 

13.  Ga.  — Conyers  v.  Kirk,  78  Ga. 
480,  3  S.  E,  442;  Black  v.  Thornton, 
31  Ga.  641.  Ind.  —  Mitchell  v.  Parks, 
26  Ind.  354.  Kan.  —  Wyley  v.  Bull,  41 
Kan.  206,  20  Pac.  855.  Mo.  — Eankin 
V.  Harper,  23  Mo.  579.  Tex.  —  Jack  v. 
State,  26  Tex,  1;  Henderson  v.  State, 
12  Tex.  525;  Gose  v.  State,  6  Tex,  App. 
121. 

[a]  Illustration,  —  Where  a  juror 
replies  to  the  question,  "Is  this  your 
verdict?"  "No,  but  I  consented  to 
it,"  and  then  answers  "Yes,"  when 
the  question  is  repeated,  the  verdict 
may  be  received.  Mitchell  v.  Parks,  26 
Ind.   354. 

14,  Ga.  —  Campbell  v.  Murray,  62 
Ga.  86.  Mich.  —  Ostrander  v.  Lansing, 
111  Mich.  693,  70  X  W.  332.  N,  Y. 
Weeks  v.  Hart,  24  Hun  181.  Okla. 
Frick  V.  Eeynolds,  6  Okla.  638,  52  Pac. 
391.  Wis,  —  Eothbauer  v.  State,  22 
Wis.  468;  Farrell  v.  Hennesy,  21  Wis, 
632;      State  v.  Austin,  6  Wis.  205. 

[a]  Thus,  (1)  when  a  juror  says 
that  although  he  consented  to  a  ver- 
dict as  a  matter  of  accommodation,  it 
was  against  his  conscience,  it  is  the 
duty  of  the  court  to  direct  the  jury  to 
reconsider  their  verdict.  Farrell  V. 
Hennesy,  21  Wis.  632.  (2)  If  a  juror 
replies     "Compromise     verdict,"     the 
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reconsider  their  verdict.^^  If  all,  when  asked,  answer  in  the  affirma- 
tive, the  verdict  must  be  received  and  recorded  in  accordance  with  rules 
already  discussed.^" 

L.  INIandamus  To  Compel  Receipt.  —  If  a  court  wrongfully  refuses 
to  receive  and  record  a  proper  verdict  it  may  by  mandamus  be  com- 
pelled to  do  so/^ 

VII.  AMENDMENT.  —  A.  Of  Verdict  Generally.  —  1.  By  Jury, 
a.  In  General.  —  The  right  to  amend  a  verdict  is  of  common  law  ori- 
gin.^^  Until  a  verdict  is  actually  agreed  on,  returned  into  and  received 
by  the  court,  and  recorded  and  the  jury  is  discharged,  they  have  con- 
trol over  it,  and  may  withdraw,  amend  or  change  it  as  they  may  de- 
cide.^^    But  after  recordation  of  a  verdict  and  discharge  of  a  jury,  their 


verdict  should  not  be  received.  Ost- 
rander  v.  Lansing,  111  Mich.  693,  70 
N.  W.  332.  (3)  But  an  answer,  "It  is 
[my  verdict],  as  far  as  it  goes,"  does 
not  invalidate  a  verdict.  Rankin  t;. 
Harper,  23   Mo.   579. 

[b]  When  the  juror  assents  for  the 
sake  of  agreement,  the  verdict  should 
not  be  received.  Frick  v.  Reynolds,  6 
Okla.  638,  648,  52  Pac.  391;  Rothbauer 
V.  State,  22  Wis.  468. 

15.  Ga.  —  Macon  Ry.  &  L.  Co.  v. 
Barnes,  121  Ga.  443,  49  S.  E.  282;  Black 
V.  Thornton,  31  Ga.  641.  La.  — State 
V.  Johnson,  141  La.  775,  75  So.  678. 
Neb.  —  Lincoln  Traction  Co.  v.  Heller, 
72  Neb.  127,  100  N.  W.  197,  102  N.  W. 
262.  Okla.  —  Frick  v.  Reynolds,  6 
Okla.  638,  52  Pac.  391.  Pa.  — Scott  v. 
Scott,  110  Pa.  387,  2  Atl.  531.  Wash. 
Eiee  Fisheries  Co.  v-  Pacific  Realty  Co., 
35  Wash.  535,  77  Pac.  839.  W.  Va. 
State  V.  Davis,  31  W.  Va.  390,  7  S.  E. 
24.  Can. —  Rex  v.  Burdell,  11  Ont.  L. 
Rep.  440,  6  Ann.  Cas.  454. 

[a]  A  motion  for  a  new  trial  is  not 
an  appropriate  remedy  in  case  a  juror 
dissents.  Whidby  v.  State,  21  Ga.  App. 
146,  94  S.  E.  61. 

[b]  The  jury  should  not  be  dis- 
charged (Rex  V.  Burdell,  11  Ont.  L. 
Rep.  440,  6  Ann.  Cas.  454),  unless  they 
persist  in  disagreeing.  See  17  Stand- 
ard Prog.  601,  618.  Compare,  Scott  v. 
Scott,  110  Pa.  387,  2  Atl.  531,  where 
the  court  says,  unless  all  the  jurors 
were  agreed,  the  judge  should  have  dis- 
charged them. 

[c]  Retiring  to  Jury  Room. — Though 
the  jury  usually  retire  to  the  jury 
room  to  reconsider  their  verdict  in 
such  ease,  it  is  not  necessary  that  they 
do  so.  Rice  Fisheries  Co.  v.  Pacific 
Realty  Co.,  35  Wash.  535,  77  Pac.  839. 
See  18  Standard  Peqc,  534,  note  42, 
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[d]  Character  of  Verdict. — On  their 
reconsideration,  the  jury  may  render  a 
verdict  similar  to  the  former  finding 
or  quite  different  from  it.  Rex  v. 
Burdell,  11  Ont.  L.  Rep.  440,  6  Ann. 
Cas.  454. 

16.  Winslow  V.  State,  76  Ala.  42. 
See   supra,    VI. 

17.  Kan.  —  Bishop  f.  Mugler,  33 
Kan.  145,  5  Pac.  756;  Munkers  v.  Wat- 
son, 9  Kan.  668.  Mass.  —  Com.  v.  Jus- 
tices of  Court  of  Sessions,  5  Mass. 
435.  Mo.  — State  v.  Knight,  46  Mo. 
83.  Neb.  — State  v.  Beall,  48  Neb.  817, 
67  N.  W.  868.  Wis.  — See  State  v. 
Clementson,  69  Wis.  628,  35  N.  VV.  56, 
and  generally  the   title    "Mandamus." 

[a]  The  reason  is  the  act  of  receiv- 
ing and  recording  a  verdict  is  essen- 
tially ministerial.  State  v.  Beall,  48 
Neb.  817,   67   N.    W.   868. 

[b]  But  the  reception  of  a  verdict 
contrary  to  an  instruction  of  the  court 
will  not  be  compelled.  State  v.  Thayer, 
5  Mo.  App.  420. 

18.  See  Osborne  &  Co.  v.  Morris,  21 
Ore.  367,  28  Pac.  70. 

19.  Cal.  —  People  v.  Jenkins,  56 
Cal.  4.  Fla.  — Brvant  v.  State,  34  Fla. 
291,  16  So.  177;  Grant  v.  State,  33 
Fla.  291,  14  So.  727,  23  L.  R.  A.  723; 
Coffee  V.  Groover,  20  Fla.  64.  Ga. 
Turbaville  v.  State,  58  Ga.  545.  Ind. 
State  Life  Ins.  Co.  r.  Postal,  43  Ind. 
App.  144,  84  N.  E.  156.  Kan.  —  Bishop 
V.  Mugler,  33  Kan.  145,  5  Pac.  756. 
Ky.  — Hunn  v.  Com.,  143  Ky.  143,  136 
S.  W.  144;  Taggart  v.  Com.,  104  Ky. 
301,  46  S.  W.  674.  La.  —  State  v. 
Brady,  124  La.  951,  50  So.  806.  Md. 
Edelen  v.  Thompson,  2  Har.  &  G.  31. 
Tenn.  — Waddle  v.  State,  112  Tenn. 
556,  82  S.  W.  827;  George  v.  Belk,  101 
Tenn.  625,  49  S.  W.  748.  Wis,  —  State 
V,  Clementson,  69   Wis.  628,  35  N.  W. 
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power  in  this  respect,  is  at  an  end.-° 

b.  Under  Direction  of  Court.  —  (I.)  in  General.—  As  it  is  the  duty  of 
trial  judges  to  see  that  verdicts  rendered  are  in  proper  form,^!  they 
may  direct  a  jury  to  reconsider  and  correct  their  verdict,  both  in  civil 
and  criminal  eases,^^  when  the  jury  returns  a  verdict  that  is  informal, 
irre^lar  or  defective."  The  jury  may  be  directed  not  only  to  correct 


56.       Eng.  —  Saunders    f.   Freeman,     1 
Plow.  C.   209,  75   Eng.   Eeprint   321. 

See  11  Standard  Proc.  670,  homi- 
cide. 

[a]  Before  they  are  discharged,  a 
jury  mav  change  its  verdict.  State  v. 
Clementson,  69   Wis.   628,  35  N.  W.  56. 

[b]  With  or  without  a  suggestion 
of  the  court,  the  jury  may  amend  their 
verdict  at  any  time  until  it  is  received 
and  recorded  bv  the  court.  Bryant  V. 
State,  .34   Fla.   291,   16  So.   177. 

[c]  An  entirely  new  verdict  may  be 
brought  in.  Grant  v.  State,  33  Fla. 
291,  14  So.  757,  23  L.  R.  A.  723. 

20.  Ford  r.  State,  12  Md.  514. 

21.  Cal.  — Stewart  v.  Taylor,  68 
Cal.  5,  8  Pae.  605;  People  v.  Jenkins, 
56  Cal.  4.  Mo.  — Cattell  v.  Dispatch 
Pub.  Co.,  88  Mo.  356.  N.  C.  —  State  v. 
Godwin,  138  N.  C.  582,  50  S.  E.  277. 

See  11  Staxdard  Proc.  690,  homicide. 

22.  Ala.  —  King  v.  Robinson,  5  Ala. 
App.  431,  439,  59  So.  371.  Ind.  —  Pehl- 
man  r.  State.  115  Ind.  131,  17  N.  E. 
270.  Eng.  —  Reg.  v.  Meany,  1  Leigh  & 
C.  213,  9  Cox  C.  C.  231. 

23.  Ala.  —  Gaines  f.  State,  146  Ala. 
16,  41  So.  865;  Ezell  v.  State,  103 
Ala.  8,  15  So.  818;  Hia:ginbotham  & 
Co.  r.  Clavton,  80  Ala.  194;  Allen  v. 
State,  52  Ala.  391.  Ark.  — Ford  v. 
State,  34  Ark.  649;  Levells  v.  State, 
32  Ark.  585.  Cal.  —  People  f.  Jenkins, 
56  Cal.  4;  People  f.  Ah  Gow,  53  Cal. 
627;  People  V.  Ah  Ye,  31  Cal.  451. 
Colo.  —  Lacey  v.  Bentley,  39  Colo.  449, 
89  Pac.  789.  Fla.  —  Washington  v. 
State,  55  Fla.  194,  46  So.  417;  Cofifee 
V.  Groover,  20  Fla.  64,  reversed,  123  U. 
S.  1,  8  Sup.  Ct.  1,  31  L.  ed.  51.  Ga. 
Seaboard  Air  Line  Ry.  Co.  v.  Randolph, 
136  Ga.  505,  71  S.  E.  887;  Turbaville 
V.  State,  58  Ga.  545;  Register  v. 
State,  10  Ga.  App.  623,  74  S.  E.  429. 
Kan.  —  State  t:  Wade,  56  Kan.  75,  42 
Pac.  353.  Ky.  —  Winburn  v.  Com.,  181 
Kv.  1S3,  203  S.  W.  1073;  Taggart  f. 
Com.,  104  Ky.  301,  46  S.  W.  674.  La. 
State  r.  Washington,  107  La.  298,  31 
So.  638;  State  v.  Smith,  104  La.  464, 
29  So.  20.    Md.  — Edelen  v.  Thompson, 


2  Har.  &  G.  31.  Mass.  —  Pritchard  v. 
Hennessey,  1  Gray  294.  Miss.  —  Owens 
r.  State,  82  Miss.  18,  33  So.  718,  21  L. 
R.  A.  (N.  S.)  782.  Mo.  — Cattell  v. 
Dispatch  Pub.  Co.,  88  Mo.  356.  N.  J. 
State  V.  Gonneion,  68  N.  J.  L.  429,  53 
Atl.  701.  N.  M.  — Beall  v.  Terr.,  1  N. 
M.  509.  N.  C.  —  St^te  v.  Arrington,  7 
N.  C.  571.  Okla.  — Rea  v.  State,  6 
Okla.  Crim.  366,  118  Pac.  815.  Teim. 
Waddle  v.  State,  112  Tenn.  556,  82  S. 
W.  827;  George  v.  Belk,  101  Tenn.  625, 
49  S.  W.  748.  Tex.  — .Jones  v.  State, 
54  Tex.  Crim.  507,  113  S.  W.  761; 
Woolridge  v.  State.  13  Tex.  App.  443, 
44  Am.  Rep.  708;  Long  v.  State,  1  Tex. 
App.    709. 

[a]  Where  "Verdict  K  Insensible. 
Grant  v.  State,  33  Fla.  291,  14  So.  757, 
23  L.  R.  A.  723;  State  V.  Godwin,  138 
X.  C.  582,  50  S.  E.  277;  State  v.  Whit- 
aker,   89   X.   C.   472. 

[b]  Repugnant.  —  State  v.  Godwin, 
138   N.   C.   582,   50   S.   E.   277. 

[c]  Incomplete.  —  Ark.  —  Fagg  v. 
State,  50  Ark.  506,  8  S.  W.  829.  Ga. 
Cook  r.  State,  26  Ga.  593.  Mass.— Ri- 
ley V.  Williams,  123  Mass.  506;  Mason 
f.  Massa,  122  Mass.  477. 

[d]  Uncertain.  —  Axiz.  —  Bashf  ord 
V.  Kendall,  2  Ariz.  6,  7  Pae.  176.  Ga. 
Turbaville  V.  State,  58  Ga.  545;  Au- 
gust v.  State,  20  Ga.  App.  168,  92  S.  E. 
956;  Register  V.  State,  10  Ga.  App. 
623,  74  S.  E.  429.  Mass.  —  Lovejoy 
V.  Whiteomb,  174  Mass.  586,  55  N.  E. 
32"2.  Miss.  —  Avant  t:  State,  88  Miss. 
226,  40  So.  483,  117  Am.  St.  Rep.  737; 
Thompson  v.  State,  88  Miss.  223,  40 
So.  545;  Smith  v.  State,  75  Miss.  542, 
23  So.  260. 

[e]  Where  the  verdict  returned  is 
not  responsive  (1)  to  the  issues  sub- 
mitted (Cal.  —  Ross  r.  Austin,  2  Cal. 
183.  Ga.  — Barfield  v.  Mullino,  107  Ga. 
730,  33  S.  E.  647;  Register  v.  State, 
10  Ga.  App.  623,  74  S.  E.  429.  Ky. 
Davis  r.  Stone,  172  Ky.  696,  702,  189 
S.  W.  937),  or  (2)  which  fails  to  pass 
on  all  the  issues.  State  r.  Arthur,  21 
Iowa  322. 

[f  ]    Where  verdict  convicts  of  an  of- 
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a  mistake  in  form,^^''  or  to  make  plain  that  which  was  obscure,"  ))nt  also 
to  alter  a  verdict  in  substance,  if  they  so  agree.^"  They  may  l)e  directed 
to  correct  their  verdict  when  they  have  not  followed  the  instructions  of 
the  court,"  or  when  they  have  acted  on  an  erroneous  conception  of  the 
law,28  or  when  the  court  judges  that  the  jury  have  mistaken  the  evi- 
dence, and  have  brought  in  a  verdict  contrary  to  it.^° 

Where  Original  Verdict  Is  Valid.  —  When  a  verdict  is  legal  in  form  and 
substance,  it  is  the  duty  of  the  court  to  enter  it  as  it  is  rendered.^" 


fense  not  covered  by  the  charge  in  the 
indictment  or  information.  Refjister  f. 
State,  10  Ga.  App.  623,  74  S.  E.  429; 
State  V.  Sieff,  54  Mont.  165,  168  Pac. 
624. 

[g]  Where  the  Jury  Fail  To  Assess 
the  Damages.  —  Mason  v.  Massa,  122 
Mass.   477. 

[h]  Where  degree  of  offense  is  not 
found.  Ark.  —  Gilchrist  r.  fcjtato,  100 
Ark.  330,  140  S.  W.  260.  Oal.  —  People 
V.  Marquis,  15  Cal.  38.  Tenn. —  Wad- 
dle V.  State,  112  Tenn.  556,  82  S.  W. 
827.  Tex.  —  Gutirrez  v.  State  (Tex. 
Grim.),  59  S.  W.  274;  Martinez  v. 
State   (Tex.  Grim.),  58  S.  W.   1018. 

[i]  Where  Jury  Fix  Liability  for 
Costs. —  Fox  V.  Boyd,  104  Tenn.  357, 
58  S.  W.  221.  Finding  as  surplusage, 
see  5  Standard  Prog.  915. 

[j]  Failure  to  say  under  which 
count  they  find  the  defendant  guilty. 
People  V.  Graves,  5  Park,  Cr.  (N.  Y.) 
134. 

[k]  The  date  from  which  interest  is 
to  run  may  be  added.  Baker  v.  Thomp- 
son,  89    Ga.   486,    15  S.   E.   644. 

[1]  In  replevin,  see  22  Standaed 
Proc.  942.  Where  in  an  action  to 
recover  possession  of  personalty,  the 
jury  fail  to  find  the  value  of  the  prop- 
erty and  damages,  the  court  may  direct 
the  jury  to  supply  the  omission.  Noble 
V.  Epperly,  6' Ind.  468. 

[m]  This  Practice  Is, Very  Ancient. 
Pritchard  v.  Hennessey,  1  Gray  (Mass.) 
294, 

24.  Prussel  t',  Knowles,  4  How. 
(Miss.)  90;  Warner»t7.  New  York  Cent. 
E.  R.  Co.,  52  N.  Y.  437,  440,  11  Am. 
Eep.  724. 

[a]  When  Through  Mistake  the  Ver- 
dict Does  Not  Express  the  Real  Inten- 
tion,—  Prussel  V.  Knowles,  4  How. 
(Miss.)  90;  Nickelson  v.  Smith,  15 
Ore.  200,  14  Pac.  40. 

25.  Warner  v.  New  York  Cent.  E. 
Co.,  52  N.  Y.  437,  440,  11  Am.  Eep.  724. 

26.  Champ  Spring  Co.  v.  B.  Eoth 
Tool  Co.,  103  Mo,  App.  103,  77  S.  W. 
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344;     Warner  v.  New  York  Cent.  R,  R. 
Co.,  52  N.  Y.  437,  440,  11  Am.  Rep.  724. 

27.  Ky.  —  Louisville  Water  Co.  v. 
Scholtz,  140  Ky.  436,  131  S.  W.  192. 
Me.  —  Sncll  r.  liangor  Steam  Nav.  Co., 
30  Mo.  337.  Tex. —  Roberts  f.  State, 
74   Tex.   Crim.   294,    168   S.   W.  98. 

28.  Kenney  r.  Habich,  137  Mass. 
421;  Whiting  i?.  Sussman,  78  N.  H. 
486,  102  Atl.  539. 

[a]  Where  an  improper  assessment 
of  damages  is  mack'.  Conn.  —  Black  c. 
Grigg^!,  74  Conn.  582,  51  Atl.  523. 
N.  Y.  — Rogan  f.  Mullins,  22  App.  Div. 
117,  47  N.  Y.  Supp.  920,  Wash.— Frost 
r.  Ainslie  Lumber  Co.,  3  Wash,  241,  28 
Pac.  354,  915. 

[b]  Where  Interest  Is  Omitted. 
Rafel  V.  McDcrmott,  30  Misc.  208,  62 
N.  Y.  Supp.  245. 

[c]  Where  the  Jury  Fail  To  Allow 
the  Defendant  an  Undisputed  Credit. 
Fathman   r.  Tumilty,  34  Mo.  App.  236. 

[d]  Where  an  Unauthorized  Punish- 
ment Is  Assessed.  —  Jones  i".  State,  54 
Tex.  Crim.  507,  113  S.  W.  761;  Jones 
r.   Com.,  20   Gratt.    (61   Va.)    848. 

29.  Conn,  —  Black  v.  Griggs,  74 
Conn.  582,  51  Atl.  523.  Me.  —  Snell  v. 
Bangor  Steam  Nav.  Co.,  30  Me.  337. 
Wis.  —  State  v.  Clementson,  69  Wis.  628, 
35  N.  W.  56. 

30.  Marquard  v.  Wheeler,  52  Cal. 
445;  Dougherty  v.  Shown,  1  Heisk. 
(Tenn.)    302. 

[a]-  The  court  is  not  authorized  in 
such  case  to  assume  that  the  jury  has 
not  understood  his  instructions.  Dough- 
erty V.  Shown,  1  Heisk.  (Tenn.)  302, 
304. 

[b]  It  is  error  to  direct  a  reconsid- 
eration of  the  verdict  because  of  sur- 
plusage and  to  receive  another  verdict 
increasing  the  damages  awarded.  Mar- 
quard f.  Wheeler,  52  Cal.  445. 

[c]  If  the  original  verdict  convicts 
an  accused  of  a  lesser  offense  included 
in  the  charge,  (1)  the  refusal  of  the 
court  to  receive  it  is  error  and  a  sub- 
sequent verdict  for  a  greater  offense  is 
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(11.)  Duration  of  Power.—  The  power  of  a  court  to  direct  a  jury  to 
correct  its  verdict  continues  until  the  verdict  is  recorded,  and  the  jury 
is  discharged  and  until  the  court's  control  over  the  jury  is  at  an  end,^^ 
The  entry  of  an  oral  verdict  in  the  minutes  by  the  clerk  is  not  such  a 
record  as  precludes  an  amendment  of  the  verdict.^-  If  the  jury  though 
formally  discharged  has  not  separated,  and  as  a  body  is  still  in  the 
presence  of  the  court,  the  court  may  direct  them  to  correct  their  ver- 
dict,^^  especially  if  the  verdict  is  not  legally  defective  and  the  amend- 
ment is  merely  formal,^*  or  such  as  the  court  itself  might  have  made.^^ 


invalid.  Kegister  v.  State,  12  Ga.  App. 
1,  76  S.  E.  649;  s.  c,  10  Ga.  App.  623, 
74  a.  E.  429;  State  v.  Maloney,  7  N. 
D.  119,  127,  72  N.  W.  927.  (2)  A  mo- 
tion tor  a  new  trial  on  the  ground  the 
second  verdict  is  erroneous  and  void 
is  in  effect  a  motion  to  set  aside  the 
second  verdict,  and  will  be  treated  as 
such,  and  if  tlie  accused  failed  to  ex- 
cept directlj'  to  the  reception  of  the 
original  verdict,  it  is  a  finality,  and 
the  accused  will  be  sentenced  upon  it. 
Register  v.  State,  12  Ga.  App.  1,  76 
S.  E.  649. 

31.  Ala.  —  Comer  v.  Jackson,  50 
Ala.  3S4.  Cal.  —  People  v.  Jenkins,  56 
Cal.  4.  111.  —  Williams  v.  People,  44 
111.  478.  la.  — State  v.  Novak,  109 
Iowa  717,  79  N.  W.  465.  Me.  — Snell 
f.  Bangor  Steam  Nav.  Co.,  30  Me.  337; 
Ward  V.  Bailey,  23  Me.  316.  Md.— Ford 
r.  State,  12  Md.  514,  546.  N.  M. 
Murry  v.  Belmore,  21  N.  M.  313,  154 
Pae.  705.  N.  Y.  —  People  f.  Graves, 
5  Park.  Cr.  134,  N.  C  — State  f.  God- 
win, 138  N.  C.  582,  50  S.  E.  277.  Pa. 
Walters  v.  Junkins,  16  Serg.  &  K.  414, 
16  Am.  Dec.  ^So.  W.  Va.  — State  f. 
Cobbs,  40  W.  Va.  718,  22  S.  E.  310. 

[a]  At  any  time  before  a  verdict 
has  been  received  and  recorded,  the 
court  may  (1)  direct  the  jury  to  cor- 
rect it.  Ark.  —  Hamer  v.  State,  104 
Ark.  606,  150  S.  W.  142.  La.  —  State 
V.  Mcintosh,  141  La.  150,  74  So.  886. 
Md.  — Ford  t.  State,  12  Md.  514,  546. 
(2)  But  after  the  verdict  is  recorded, 
the  jury  cannot  be  allowed  to  make 
alterations.  Ford  v.  State,  12  Md.  514, 
546. 

32.  Cal.  —  People  r.  Lee  Yune 
Chong,  94  Cal.  379,  385,  29  Pae.  776. 
la.  —  State  v.  Novak,  109  Iowa  717, 
739,  79  N.  W.  465.  Me.  —  Ward  v. 
Bailev,  23  Me.  316.  N.  Y.  — Warner  v. 
New  York.  Cent.  E.  R.  Co.,  52  N.  Y. 
437,  11  Am.  Rep.  724;  People  v. 
Graves,  5  Park.  Cr.  134. 


[aj  Though  a  verdict  has  been 
entered  on  the  docket,  the  jury  may 
be  permitted  to  amend  it,  if  they  have 
not  left  the  stand.  Ward  v.  Bailey,  23 
Me.  316. 

[))]  Although  the  informality  is  not 
discovered  untU  after  a  verdict  has 
been  entered  on  the  minutes,  the  court 
has  power  to  direct  the  jury  to  correct 
its  verdict  if  the  jury  is  still  before 
it  and  under  its  control.  People  v.  Lee 
Yune  Chong,  94  Cal.  379,  385,  29  Pae. 
776. 

[c]  After  the  verdict  is  marked 
"filed,"  it  may  be  amended.  State 
V.  Sieff,  54  Mont.  165,  168  Pae.  524. 

33.  Ark.  —  Levells  v.  State,  32  Ark. 
585.  Colo.  —  Patrick  Red  Sandstone 
Co.  f.  Skoman,  1  Colo.  App.  323,  29 
Pae.  21.  Ky,  — Taggart  v.  Com.,  104 
Ky.  301,  46  S.  W.  674.  N.  C— Wil- 
loughby  V.  Threadgill,  72  N.  C.  438, 
where  the  jury  had  not  left  the  court- 
room. S.  C.  —  Devore  v.  Geiger,  41  S. 
C.  138,  19  S.  E.  288.  Tex,  — Boyett  v. 
State,  26  Tex.  App.  689,  9  S.  W.  275. 
Wis.  —  Victor  Sewing  Machine  Co.  v. 
Heller,  44    Wis.   265. 

[a]  Reason  of  Rule,  —  While  the 
jury  has  not  separated  and  as  a  body 
are  still  in  the  presence  of  the  court, 
the  order  of  discharge  is  in  fieri,  and 
may  be  recalled.  Levells  v.  State,  32 
Ark.   585. 

[b]  An  amendment  to  show  on  which 
count  a  defendant  was  convicted  may 
be  directed  after  the  discharge  of  a 
jury.     Levells  f.  State,  32  Ark.  585. 

34.  Ezell  V.  State,  103  Ala.  8,  15 
So.   818,   clerical   error. 

[a]  If  the  verdict  is  legally  defec- 
tive, it  may  be  that  the  defect  cannot 
be  cured  after  the  jury  is  discharged 
and  the  defendant  removed  from  the 
court  room.  '  Ezell  v.  State,  103  Ala.  8, 
15  So.  818. 

35.  Sehoolfield  v.  Brunton,  20  Colo. 
139,  36  Pae,  1103;     Patrick  Red  Sand- 
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But  when  the  jury  have  dispcrsetl,  they  are  beyond  the  control  of  the 
court  and  they  cannot  be  recalled  and  allowed  to  change  the  siilistance 
of  their  verdict,^"  though  this  rule  is  not  strictly  followed  in  some  jur- 
isdictions," particularly  in  case  of  formal  defects,^'  or  where  by  mis- 
take the  real  finding  of  the  jury  was  not  expressed." 

(III.)  How  Many  Times  Jury  May  Keconsider. —  JSome  statutes  limit  tlie 
number  of  times  the  jury  may  be  directt-d  to  reconsider  tlieir  vi-rdict/" 

(IV.)  Proceedings.—  Courts  may  interpose  on  their  own  motion  to  ask 


stone  Co.  v.  Skoman,  1  Colo.  App.  323, 
29  Pac.   21. 

[aj  Where  Excessive  Damages  Were 
Allowed.  —  i'atriek  Ked  fcjaudstoue  Co. 
V.  Skoman,  1  Colo.  App.  323,  29  Pac.  21; 
Howard  r.  Kopperl,  74  Tex.  494,  5  iS. 
W.  627. 

36.  Ala.  — St.  Clair  v.  Caldwell,  72 
Ala.  527.  Cal.  —  People  v.  Lee  \uiie 
Chong,  94  Cal.  379,  29  Pac.  776;  Blum 
V.  Pate,  20  Cal.  G9.  Ga. —  Mitchell  V. 
State,  22  Ga.  211,  68  Am.  Dec.  493; 
Settle  V.  Alisou,  8  Ga.  201,  52  Am.  Dec. 
393.  111. —  Williams  f.  People,  44  111. 
478;  ludependeiit  Order  of  Mutual 
Aid  i:  Stahl,  64  111.  App.  314.  Ind. 
Pehlman  v.  State,  115  Ind.  131,  17  N. 
E.  270.  la.  —  Oleson  v.  Meader,  40 
Iowa  662.  Kan. —  State  v  Wade,  56 
Kan.  75,  42  Pac.  353.  Me.  — Snell  v. 
Bangor  Steam  Nav.  Co.,  30  Me.  337. 
Mass.  —  Coffin  v.  Jones,  11  Pick.  45. 
Mo.  — State  v.  McBride,  19  Mo.  239. 
N.  Y.  —  Warner  v.  New  York  Cent.  R. 
R.  Co.,  52  N.  Y.  437,  442,  11  Am.  Rep. 
724.  N.  C  — Mitchell  v.  Mitchell,  122 
N.  C.  332,  29  S.  E.  367;  See  Houston 
V.  Potts,  65  N.  C.  41.  Ohio.  —  Sargent 
17.  State,  11  Ohio  472.  Ore.  —  Xickel- 
son  V.  Smith,  15  Ore.  200,  14  Pac.  40. 
Pa.  —  Walters  V.  Junkins,  16  Serg.  & 
R.  414,  16  Am.  Dec.  585.  S.D.  — Peter- 
son V.  Sidlinger,  3  S.  D.  255,  52  N.  W. 
1062.  Tex;  —  Salinas  v.  Stillman,  25 
Tex.  12;  Essery  v.  State,  72  Tex.  Crim. 
414,  163  S.  W.  17;  Ellis  v.  State,  27 
Tex.  App.  190,  11  S.  W.  111.  Vt. 
McDaniels  V.  McDaniels,  40  Vt.  363, 
94  Am.  Dec.  408.  Wis.  —  Allen  v. 
State,  85  Wis.  22,  54  N.  W.  999. 

[a]  Reason  of  the  Rule. —  With 
the  assent  of  the  jury  to  the  verdict  as 
recorded,  their  functions  with  respect 
to  the  case  cease,  and  the  trial  is 
closed,  after  the  verdict  is  received  and 
the  jury  has  been  discharged  and  has 
dispersed,  the  control  of  the  jury  and 
the  court  over  the  verdict  is  at  an  end. 
The  court  cannot  alter  it,  nor  can 
the  jury    be   called  to  alter  or  amend 
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it,  as  well  might  any  other  twelve  men 
bo  called  to  alter  it  as  the  men  who 
were    jurors.  People    v.    Lee    Yune 

Choiig,  94  Cal.  379,  29  Pac.  776. 

[  b  J  After  a  jury  has  been  discharged 
and  has  separated  and  iniiiglcd  in  other 
affairs,  it  cannot  be  reassembled  to  re- 
eousiiler  its  verdict.  Independent 
Order  of  Mut.  Aid  r.  Stalil,  64  ill.  App. 
314. 

[c]  The  jury  cannot  find  the  degree 
of  the  crime  after  their  discharge. 
People  V.  Lee  Yune  Chung,  94  Cal.  379, 
3!>5,  29  Pac.  776. 

Amendment  after  discharge  of  jury 
as  a  ground  for  new  trial,  see  2a 
Standard  Pkoc.  456. 

|(1|  Remedy.  —  If  the  verdict  is 
defective  and  the  court  has  lost  control 
over  the  jury,  it  must  set  aside  the 
verdict  and  order  a  new  trial.  See 
Houston  V.  Potts,  65  N.  C.  41.  See  also 
20  Standard  Pnoc.  456. 

[e]  A  directed  verdict  may  be 
amended  after  the  discharge  of  the 
jury.  Harris  v.  Hipsley,  122  Md.  41 8, 
89   Atl.   852. 

37.  Dearborn  r.  Newhall,  63  N.  H. 
301,  where  a  mistake  was  cured  two 
days  after  rendition  of  the  verdict. 

38.  Riley  v.  Williams,  123  Mass. 
506  (where  the  court  allowed  the  fore- 
man to  insert  the  words  "and  wife" 
in  the  title  of  the  ease,  six  days  after 
the  jury  had  separated) ;  Howard  f. 
Kopperl,  74  Tex.  494,  5  S.  W.  627, 
where  amendment  was  made  the  fol- 
lowing  morning. 

39.  Prussel  v.  Knowles,  4  How. 
(Miss.)  90  (an  amendment  made,  after 
some  biit  not  all  the  jurors  had  left 
the  court  room,  to  find  against  some 
of  the  defendants  only  instead  of 
against  all);  Sigal  v.  Miller  (Tex.  Civ. 
App.),  25  S.  W.  1012,  amendment,  be- 
fore all  the  jurors  had  left  the  court 
room,  correcting  a  mistake  in  describ- 
ing   the    premises    involved. 

40.  See  the  statutes  and  Black  v. 
Griggs,   74   Conn.  582,  51  Atl.   523. 
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the  ]nvj  to  correct  a  defective  verdict,''^  or  they  may  act  on  suggest  on 
of  counsel  -  When  requiring  a  jury  to  amend  their  verdict,  t^e^court 
may  instruct  the  jury  as  to  the  corrections  which  should  be  made,  and 
send  them  back  to  their  room  for  further  consideration  of  the_case.^^ 
or  allow  them  to  make  the  correction  in  open  court  without  retiring, 
or  where  the  correction  is  merely  formal,  the  court  may  make  the  cor- 
rection  itself,  or  direct  the  clerk  to  do  so,  in  the  presence  and  with  tne 
assent  of  the  jury.*^ 

The  record  should  show  affirmatively  in  case  of  a  felony  that  the  ac- 
cused was  present  when  the  jury  was  instructed  to  amend  their  ver- 
dict,^^  as  well  as  when  they  returned  and  delivered  the  corrected  ver- 
diet."*  ,    .       . 

The  jury,  when  directed  to  reconsider  their  verdict,  may  bring  m  an 

entirelv  new  verdict.*^ 

2.  By  Court.  —  It  is  proper  for  the  court,  both  in  civiP*^  and  in  crim- 

verdict.     Follis  V.  State,  51  Tex.  Crim. 
186,   101   S.  W.  242. 

47.  Waller  v.   State,  40   Ala.   325. 
Presence    of    accused    generally,    see 

the  title,  «' Trial." 

48.  Waller  v.   State,  40   Ala.   325. 

49.  Grant  v.  State,  83  Fla.  291,  14 
So.  757,  23  L.  E.  A.  723;  State  V. 
Waterman,   1    Nev.    543. 

50.  Ala.  —  Birmingham  V.  Hawk- 
ins, 196  Ala.  127,  72  So.  25;  St.  Clair 
r.  Caldwell,  72  Ala.  527;  Ewing  v.  San- 
ford,  21  Ala.  157.  Cal.  — Perkins  r. 
Wilson,  3  Cal.  137.  Colo.  — Schoolfield 
r.  Brunton,  20  Colo.  139,  36  Pac.  1103. 
HI.  —  Chittenden  v.  Evans,  48  111.  52; 
Clapp  r.  Martin,  33  111.  App.  438.  Ind. 
Ter.  — Swofford  Bros.  Dry  Goods  Co. 
17,  Smith-MeCord  Dry  Goods  Co., 
1  Ind.  Ter.  314,  37  S.  W.  103.  la. 
Fromme  f.  Jones,  13  Iowa  474;  Har- 
rell  V.  Stringfield,  Morris  18;  Gordon 
V.  Higley,  Morris  13.  Me.  — Hoey  v. 
Candage,  61  Me.  257;  Little  v.  Lar- 
rabee,  2  Greenl.  37,  11  Am.  Dec.  43. 
Mass.  — Minot  v.  Boston,  201  Mass.  10, 
86  N.  E.  783,  25  L.  R.  A.  (N.  S.)  311; 
Ashton  V.  Touhey,  131  Mass.  26,  29. 
Mich.  — ForsYthe  v.  Washtenaw  Circ. 
Judge,  ISO  Mich.  633,  147  N.  W.  549. 
IT.  J.  —  Kilgus  V.  Wayne  Co.,  85  JN.  J. 
L.  351,  88  Atl.  1056.  N.  Y.  — Donahue 
V.  Wippert,  7  Misc.  506,  28  N.  Y  Supp. 
495.  Ohio. -Sargent  v.  State,  11  Ohio 
472.  Ore.  — Fiore  v.  Ladd,  29  Ore.  5^8, 
46  Pac.  144.  Pa.  —  Cohn  v.  Scheuer, 
115  Pa.  178,  8  Atl.  421.  Tenn.- Ken- 
nel V.  Muncey,  Peck.  273.  Tex. --St. 
Louis.  S.  F.  &  T.  Ry.  Co.  v.  Wall  (Tex. 
Civ.  App.),  165  S.   W.  527;      Shaw  v. 


41.  Fox  f.  Boyd,  104  Tenn.  357,  58 
S.    W.  221. 

42.  Fox  V.  Boyd,  104  Tenn.  357,  58 
S.  W.  221. 

43.  Pehlman  v.  State,  115  Ind.  131, 
17  N.  E.  270;  Jacob  v.  Watkins,  10 
App.    Div.    475.   42   N.   Y.    Supp.    6. 

fa]  The  judge  should  act  with  great 
caution  lest  he  suggest  an  alteration 
of  the  verdict  in  substance.  Pla. 
Grant  v.  State,  33  Fla.  291,  14  So.  757, 
''3  L  R  A.  723.  N.  C.  —  State  v.  God- 
win,'iSS  N.  C.  582,  50  S.  E.  277.  Pa. 
MeConncll  v.  Linton,  4  Watts  357; 
Com.   r.  Huston,  46  Pa.  Super.  172. 

[b]  Review.  —  The  remarks  of  the 
court,  either  regarding  the  evidence 
or  matters  of  law  are  subject  to  review 
on  appeal  as  a  part  of  the  charge. 
Black  i:  Griggs,  74  Conn.  582,  51  Atl. 

523. 

44.  Pehlman  v.  State,  115  Ind.  131, 

17  N.  E.  270. 

45.  Cal.  —  Stewart  v.  Taylor,  68  Cal. 
5  8  Pac.  605.  Neb.  —  Clough  v.  State, 
7  Neb  320,  342.  S.  C.  —  State  v.  An- 
derson, 24   S.   C.  109. 

46.  Fla.  —  Coffee  v.  Groover,  20  Fla. 
64  Ind.  — Pehlman  v.  State,  115  Ind. 
131  17  N.  E.  270.  Ky.  — Blair  v.  Com., 
93  kv.  493,  20  S.  W.  434.  Tex.  — Cat- 
ron h.  State,  63  Tex.  Crim.  377,  140 
S  W  ^27-  Murphree  v.  State,  55  Tex, 
Crim.'  316,  115  S.  W.  1189;  Hardy  v. 
State.  37  Tex.  Crim.  55,  38  S.  W.  615; 
Tavlo'r  v.  State,  14  Tex.  App.  340. 

[a]  Limitation  on  Power.  —  But 
when  the  court  corrects  the  verdict  he 
must  not  usurp  the  functions  of  the 
jury,  and  make  radical  changes  in  the 
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inal"  cases,  without  the  consent  of  the  jury,  and  even  over  their  positive 
objection,  to  change  the  languasre  of  the  jury  to  make  the  verdict  cor- 
respond to  the  usual  forms,  whenever  such  change  does  not  alter  the 
meaning  of  the  verdict.  An  important  limitation  of  this  power  is  that 
the  amendment  in  all  cases  must  be  such  as  to  make  the  verdict  conform 
to  the  real  intent  of  the  jury.^-  And  it  is  a  cardinal  rule  that  a  court  can- 
not change  the  substance  of  a  verdict,"^  or  increase  or  decrease  the 


State,  2  Tex.  App.  487.  Vt.  — Foster 
V.   Caldwell's  Est.,  18  Vt.  176. 

[a]  Rule  Stated.  —  A  general  ver- 
dict is  always  sufficient  if  it  responds 
substantially  to  the  questions  of  ripht, 
the  issue  or  issues  raised,  all  else  is 
form,  which  the  court  can  supply  with 
or  without  the  consent  of  the  jurv. 
St.   Clair  v.   Caldwell,   72   Ala.   527. 

("b]  Effect  of  Statute  on  Power  of 
Court.  —  A  statute,  authorizing  a  court 
to  direct  a  jury  to  correct  its  verdict, 
does  not  take  away  the  court's  com- 
mon law  power  of  amendment.  Os- 
borne &  Co.  V.  Morris,  21  Ore.  367,  28 
Pac.  70. 

[c]  A  motion  to  correct  it  must  be 
directed  to  the  court  in  which  a  verdict 
is  recorded.  Dean  v.  New  York,  29 
App.   Div.   35'0,  51   N.  Y.   Supp.   586. 

[d]  The  words  "against  the  inter- 
pleaders" may  be  added  after  the 
words  in  favor  of  the  plaintiflf,  where 
the  only  issue  tried  is  between  the 
plaintiff  and  interpleader.  Swofford 
Bros.  Dry  Goods  Co.  v.  Smith-McCord 
Dry  Goods  Co.,  1  Ind.  Ter.  314,  37  S.  W. 
103. 

Computation  of  interest,  see  14 
Standard  Proc.  124.  See  also  Minot  r. 
Boston,  201  Mass.  10,  86  N.  E.  783, 
25  L.  R.  A.  (N.  S.)   311,  note. 

[ej  Where  a  jury  in  a  general  ver- 
dict fail  to  pass  on  some  issues  that 
do  not  invalidate  the  cause  of  action, 
the  court  may  amend  it  to  conform  to 
the  manifest  intention,  of  the  jury  as 
ascertained  from  the  record.  Harvev  v. 
Head,  68  Ga.  247;  Clark  r.  Lamb,  8 
Pick.   (Mass.)   415,  19  Am.  Dec.  332. 

[f]  If  the  fevidence  in  a  case  ap- 
plied solely  to  the  good  counts,  or  per- 
haps if  all  the  evidence  given  applies 
to  that  count  as  well  the  others,  a  gen- 
eral verdict,  on  a  complaint  contain- 
ing good  and  bad  counts,  may  be 
amended  by  applying  it  to  the  good 
counts.  Union  Turnpike  Co.  v.  Jen- 
kins,  1   Caines   (N.  Y.)    381,   391. 

51.  Minot  V.  Boston,  201  Mass.  10, 
86  N.  E.  783,  25  L.  E.  A.  (N.  S.)  311; 

Vol.  XXV 


State  r.  Kinsauls,  126  N.  C.  1095,  36 
S.  E.  31,  where  the  next  day  after  ren- 
dition of  a  verdict  of  guilty,  the  court 
added  the  words  "in  the  manner  and 
form  as  charged,"  etc.  But  see  Shaw 
r.  State,  2  Tex.  App.  487. 

[a]  "Whether  the  case  be  civil  or 
criminal,  the  verdict  which  is  defec- 
tive only  in  form  may  be  worked  'into 
form,'  ao  that  'it  mav  serve.'  "  Minot 
r.  Boston,  201  Mass.  "lO.  8G  N.  E.  783, 
25  L.   R.  A.   (N.  S.)    :{11,  315. 

[b]  If  the  verdict  includes  matters 
which  are  addressed  solely  to  the 
court  and  not  jiart  thereof,  the  court 
may  direct  the  verdict  to  be  entered 
without  such  matter.  People  t*.  Lee, 
17  Cal.  76. 

As  to  recommendation  of  mercy,  see 
supra,    III,    E,    10. 

52.  Minot  V.  Boston,  201  Mass.  10, 
86  N.  E.  7S.3,  25  L.  R.  A.  (N.  S.)  311. 

53.  Ala.  —  Birmingham  r.  Hawk- 
ins. 196  Ala.  127,  72  So.  25;  St.  Clair 
V.  Caldwell,  72  Ala.  527;  Merchants' 
Bank  &  Trust  Co.  v.  J.  A.  Elliott  & 
Son,  16  Ala.  App.  620,  80  So.  624.  Oa. 
Brooke  v.  Lowrv,  141  Ga.  493,  81  S.  E. 
223.  111.  — Bodine  v.  Swisher,  66  111. 
536.  la.  —  Moore  v.  Devol,  14  Iowa 
112.  Mo.  —  Acton  v.  Doolev,  16  Mo. 
App.  441,  449.  N.  Y.  — Donahue  v. 
Wippert,  7  Misc.  506,  28  N.  Y.  Supp. 
495.  N.  C.»— Winn  v.  Finch  &  Son, 
171  N.  C.  272,  88  S.  E.  332.  Ore. 
Fiore  v.  Ladd,  29  Ore.  528,  46  Pac.  144. 

[a]  Eemedy,  —  If  the  party  deems 
an  amendment  made  by  the  court  to  be 
substantial,  he  should  raise  and  pre- 
serve the  question  in  a  bill  of  excep- 
tions. He  cannot  raise  the  question 
for  the  first  time  on  appeal.  Chitten- 
den V.  Evans,  48  111.  52. 

[b]  Presumption  on  Appeal.  —  If  a 
court  has  made  an  amendment  as  to 
a  matter  of  substance,  it  will  be  pre- 
sumed that  he  did  so  in  the  presence 
of  and  with  the  consent  of  the  jury, 
in  the  absence  of  anything  to  the  con- 
trary. McKinney  v.  Arm  .rong,  97 
111.  App.  208. 
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amount  of  damages  awarded,^*  except  where  there  is  an  obvious  error 
in  computation"  as  shown  by  special  findings.^^ 

With  respect  to  the  time  of  ameudment  the  power  of  the  court  is  not 
terminated  by  the  discharge  and  dispersal  of  the  jury,"  and  continues 
even  after  the  end  of  the  term  at  which  the  case  was  tried.^^ 

From  What  Amended.  -  The  court  may  amend  a  verdict  by  reference 
to  the  record, °^  and  in  some  instances,  from  the  judge's  notes,^''  or  by 
other  clear  and  satisfactory  evidence.*'^ 

3.  By  the  Clerk.  —  A  verdict  cannot  be  altered  by  the  clerk  in  a  mat- 
ter of  substance  after  it  has  been  entered  in  his  minutes  and  the  jury 
has  been  discharged.^^ 

B.  Of  Speci.ax,  Verdict,  —  The  jury  may  be  required  by  the  court  to 
put  a  special  verdict  in  proper  form.®^    So  they  may  be  sent  back  to 


54.  nL  —  Birmingham  v.  Hawkins, 
196  Ala.  127,  72  So.  25.  Ky.  —  Dunn 
r.  Blue  Grass  Realty  Co.,  163  Ky.  3S4, 
173  S.  W.  1122.  N.  C  — Winn  v.  Finch 
&  Son,  171  N.  C.  272,  88  S.  E.  332. 
Ore.  — Fiore  v.  Ladd,  29  Ore.  528,  46 
Pac.    144. 

Adding  interest,  see  14  Stand aed 
Peoc.  124. 

[a]  Even  though  a  verdict  be  er- 
roneous as  to  amount,  a  court  cannot 
change  it.  Dunn  r.  Blue  Grass  Realty 
Co.,    163    Ky.   384,    173   S.    W.    1122. 

[b]  But  when  the  court  in  effect 
directs  a  verdict  in  a  certain  sum,  and 
the  jury  fail  to  follow  his  instruction, 
the  court  may  increase  the  yerdiet  by 
applying  the  correct  rule  of  damages. 
Schweitzer  f.  Connor,  57  Wis.  177,  14 
N.  W.  922. 

As  to  remission  of  damages,  see  the 
title,  "Remission  of  Damages." 

55.  Arneson  v.  Nerger,  34  S.  D.  201, 
147  N.  W.  982. 

56.  Dawson  v.  Shirk,  102  Ind.  184, 
1  N.  E.  292,  by  statute. 

57.  Qa.  —  Code,  1910,  §  5695.  HI. 
Italian-Swiss  Agricultural  Colony  v. 
Pease,  194  111.  98,  62  X.  E.  317.  la. 
Gordon  f.  Higley,  Morr.  13.  Mass. 
Minot  V.  Boston,  201  Mass.  10,  86  N. 
E.  783,  25  L.  R.  A.  (N.  S.)  311.  Pa. 
Cohn  V.  Scheuer,  115  Pa.  178,  8  Atl. 
421.  Tenn.  —  See  Barnard  v.  Young,  5 
Humph.  100.  Vt.  —  Foster  v.  Cald- 
well's Est.,  18  Vt.  176. 

But  see  Warner  v.  New  York  Cent. 
R.  R.  Co.,  52  N.  Y.  437,  442,  11  Am. 
Rep.   724. 

[a]  There  is  no  time  absolutely 
fixed  within  which  (1)  the  amendment 
should  be  moyed.  Matheson's  Admr. 
r.  Grant's  Admr.,  2  How.   (U.  S.)   263, 


281,  11  L.  ed.  261.  (2)  At  any  time 
before  final  judgment  is  rendered,  a 
verdict  may  be  amended.  Cane  v.  Wat- 
son,   Morris    (Iowa)    52. 

[b]  Withia  a  reasonable  time,  the 
amendment  should  be  moved.  Mathe- 
son's Admr.  v.  Grant's  Admr.,  2  How. 
(U.  S.)   263,  281,  11  L.  ed.  261. 

58.  la.  —  Cane  v.  Watson,  Morris 
52.  Mass.  —  Minot  r.  Boston,  201  Mass. 
10,  86  N.  E.  783,  25  L.  R.  A.  (N.  S.) 
311.  Mo.  —  Acton  f.  Dooley,  16  Mo. 
App.   441. 

59.  Harvey  v.   Head,   68   Ga.   247. 

[a]  Verdict  may  be  amended  by  ref- 
erence to  the  pleadings,  the  evidenc* 
in  the  record,  and  in  some  instances, 
from  the  notes  of  the  judge.  Harvey  v. 
Head,   68    Ga.   247. 

60.  U.  S.  —  Matheson's  Admr.  v. 
Grant's  Admr.,  2  How.  263,  11  L.  ed. 
261.  Ga.  — Harvey  v.  Head,  68  Ga.  247. 
Mass.  —  Coffin  v.  Jones,  11  Pick.  45. 
S.  C.  —  Roulain  v.  McDowall,  1  Bay 
490. 

61.  Murphy  v.  Stewart,  2  How.  (U. 
S.)  263,  279,  11  L.  ed.  261;  Miller  V. 
Steele,  153  Fed.  714,  82  C.  C.  A.  572; 
Acton   V.  Dooley,   16   Mo.  App.  441. 

[a]  Af5.davits  of  jurors  are  not  re- 
ceivable. Dean  v.  New  York,  29  App. 
Div.   350,  51    N.   Y.   Supp.   586. 

62.  Delafield  v.  J.  K.  Armsby  Co., 
124  App.  Div.  621,  109  N.  Y.  Supp.  314. 
See  also  McMahon  v.  Hetchhetchy  & 
Y.  Val.  R.  Co.,  2  Cal.  App.  400,  84  Pac. 
350. 

63.  Ind.  —  Quinn  v.  State,  123  Ind. 
59,  23  N.  E.  977.  N.  Y.  — Sleght  v. 
Hartshorne,  1  Johns.  149.  Wis.— Herbst 
Importing  Co.  V.  Burnham,  81  Wis.  408, 
51  N.  W.  262.  Tex.  —  Hirsch  v.  Jones 
(Tex.  Civ.  App.),  42  S.  W.  604. 
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cure  formal  defects.^*  The  jury  shoiikl  uot  be  coerced  by  motion  to  find 
on  a  material  fact  not  found,  but  the  proper  n-incily  is  a  motion  fur  a 
new  trial.^*  Ordinarily  the  jury  should  not  be  sent  l)ack  for  further  de- 
liberation,««  though  where  the  findings  are  manifestly  made  under  a 
misapprehension  of  the  instructions,  the  court  may  send  them  back  for 
further  deliberation."  If  there  be  nothing  left,  but  to  make  a  mathe- 
matical calculation  the  court  may  make  it,"''  and  amendments  may  be 
compelled,  or  made  by  the  court,  to  cover  undisputed  or  nonlitigated 
matters.^^  Changes  in  the  substance  of  the  verdict  cannot  be  made  un- 
less both  parties  consent,^"  and  the  court  cannot  substitute  its  finding 
for  that  of  the  jury." 

In  criminal  cases  if  the  verdict  be  so  imperfect  that  no  judgment  can 
be  rendered  a  venire  de  novo  is  ordered,  but  the  court  may  order  the 
jury  to  retire  and  remedy  defects  upon  further  deliberation,"  and  it 
seems  the  court  may  itself  amend  mere  formal  defects  even  in  capital 
eases.'^^ 

C.  Of  Record.  —  A  court  has  power  to  amend  its  record  to  conform 
to  the  Avritten  verdict  rendered  by  the  jury,  or  in  other  words  to  con- 
form to  the  truth.'* 

VIII.  PRIVY  AND  SEALED  VERDICTS.  — A.  In  Gexer.vl.  — In 
relaxing  the  ancient  strictness  in  the  treatment  of  jurors,  the  practice 
grew  up  of  allowing  a  jury,  who  had  arrived  at  a  verdict  during  an  ad- 
journment of  court,  to  separate  on  imparting  privately  to  the  judge  out 


[a]  Pilling  blanks  in  verdict.  —  Ft. 
Wayne  v.  Durnell,  13  Ind.  App.  669,  42 
N.  E.  242;  Lebanon  v.  Twiford,  13 
Ind.  App.   384,  41   N.  E.  844. 

[b"]  Changing  word  "believe"  to 
"find."  Hirseb  r.  Jones  (Tex,  Civ. 
App.),   42    S.   W.   604. 

64.  Salem-Bedford  Stone  Co.  r. 
O'Brien,  150  Ind.  656,  49  N.  E.  457. 

[a]  It  is  the  court's  duty  to  see 
that  the  verdict  is  in  regular  form. 
If  it  be  irregular,  or  informal,  the  jury 
should  be  required  to  retire  and  cor- 
rect it.  Ft.  Wayne  v.  Durnell,  13  Ind. 
App.  669,  42' N.  E.  242. 

65.  Pittsburg,  C.  C.  &  St.  L.  Ey.  Co. 
V.  Montgomery,  152  Ind.  1,  49  N.  E. 
582,  71  Am.  St.  Eep.  301,  69  L.  K.  A. 
875. 

66.  Sutliff  V.  Gilbert,  8  Ohio  405. 

67.  Wightman  v.  Chicago  &  N.  W. 
Ey.  Co.,  73  Wis.  169,  40  N.  W.  689,  9 
Am.  St.  Eep.   778,  2  L.  E.  A.  185. 

68.  Colo.  —  Knight  v.  Fisher,  15 
Colo.  176,  25  Pac.  78.  Ind.  —  Hoppes 
sb.  Chapin,  15  Ind.  App.  258,  43  N.  E. 
1014.  Wis.  —  Doran  v.  Eyan,  81  Wis. 
63,   51   N.   W.   259. 

69.  Minn.  —  Crich  v.  Williamsburg 
Fire  Ins.  Co.,  45  Minn.  441,  48  N.  W. 
198.      N.    Y.  — Watson    v.    Delafield,    1 
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Johns.  150;  Sleght  v.  Hartshome,  1 
Johns.  149.  Wis.  —  Mavhew  r.  Mather, 
82    Wis.    355,    52    N.    W.    436. 

[a]  This  seems  to  be  the  English 
practice,  see  Mayo  v.  Archer,  1  Strangs 
313,   93   Eng.   Eeprint   669. 

70.  Mass.  —  Walker  v.  Dewing,  8 
Pick.  520.  N.  C  — Mitchell  v.  Mit- 
chell, 122  N.  C.  332,  29  S.  E.  367.  S.  O. 
United  States  r.  Bird's  Creditors,  2 
Brev.  85.  Tex.  —  Coke  v.  Ikard,  39 
Tex.    Civ.    App.    409,    87    S.    W.    869. 

71.  Blohowak  r.  Grochoski,  119 
Wis.   189,  96  N.  W.  551. 

72.  State  v.  Maxwell,  42  Iowa  208; 
State  V.  Banner,  143  N.  C.  63i2,  57  S.  E. 
154. 

73.  1    Chit.    Cr.   Law   645. 

74.  U.  S.  — Tomes  r.  Eedfield,  7 
Blatchf.  139,  24  Fed.  Cas.  No.  14,085. 
Ala.  —  Lewis  r.  State,  10  Ala.  App.  31, 
64  So.  537.  111.  — O'Keefe  v.  Kellogg, 
15  111.  347;  Gross  V.  Sloan,  58  111.  App. 
302.  Mich.  —  Eej'nolds  v.  Cavanagh, 
139  Mich.  387,  102  N.  W.  986.  Pa. 
Cohn  V.  Scheuer,  115  Pa.  178,  8  Atl. 
421;     l7i  re  Ivens'  Appeal,  33  Pa.  237. 

See   the   title,    "Kecords." 

[a]  Nunc  pro  tunc  the  entry  may 
be  corrected.  Lewis  v.  State,  10  Ala. 
App.  31,  64  So.  537. 
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of  court  what  the  verdict  was.'^  This  verdict,  known  as  a  privy  verdict, 
was  of  no  force  unless  it  was  afterwards  affirmed  by  an  oral  verdict 
given  publicly  in  eourtJ«  Out  of  this  practice,  by  way  of  substitute 
and  to  attain  the  same  end,  the  practice  has  been  adopted  of  directing 
the  jury,  if  they  should  agree  during  the  adjournment  of  court,  to  seal 
up  their  finding  and  affirm  it  at  the  next  opening  of  the  court."  This 
verdict  is  called  a  sealed  verdict,^«  and  like  the  privy  verdict  out  of 
which  it  arose,  it  must  be  affirmed  in  open  court.^^ 

B.  When  Authorized.  —  A  trial  court  in  its  discretion,^''  with^^  or 


[b]  At  the  next  term,  the  record 
entry  may  be  corrected.  Eeynolds  v. 
Cavanagh,  139  ilich.  387,  102  N.  W. 
9S6.  See  also  Cohn  v.  Scheuer,  115  Pa. 
17S,    S   Atl.   421. 

[e]  But  when  an  entry  in  a  foreign 
language  is  made,  a  translation  of  the 
entry  cannot  properly  be  classed  as  an 
amendment  or  correction.  State  v. 
Walters,    15    La.    Ann.    648. 

[d]  The  appellate  court  cannot 
amend  when  there  is  nothing  on  the 
record  to  amend  by.  Easton  v.  Collier, 
1   Mo.   421. 

75.  Me.  —  See  Anonymous,  63  Me. 
590.  Neb.  —  See  Young  v.  Seymour,  4 
Neb.  86.  Pa.  — Kramer  v.  Kister,  187 
Pa.  227,  40  Atl.  1008,  44  L.  E.  A.  432; 
Dornick  c.  Reichenback,  10  Serg.  &  E. 
84.  S.  D.  —  See  Peart  v.  Chicago,  M. 
&  St.  P.  Ey.  Co.,  5  S.  D.  337,  58  N.  W. 
806.  Eng.  —  Saunders  v.  Preeman,  1 
Plow.    C.    209,    75    Eng.   Eeprint    321. 

[a]  The  very  essence  of  a  privy 
verdict  is  its  secrecy  from  the  knowl- 
edge of  the  parties.  Barrett  v.  State, 
1   Wis.  175. 

[b]  In  What  Cases  Allowed.— (1) 
A  privy  verdict  "was  only  allowable  in 
civil  cases."  Davis  v.  Delaware  Tp., 
41  N.  J.  L.  55,  57.  (2)  In  case  of 
felony,  a  privy  verdict  could  not  be 
rendered  according  to  the  ancient  com- 
mon law.  Grant  v.  State,  33  Pla.  291, 
14  So.  757,  23  L.  R.  A.  723;  Anony- 
mous, 63  Me.  590.  (3)  In.  criminal  cases 
which  concern  life,  no  privy  verdict 
can  be  given.  State  f.  Wallahan,  Tapp. 
(Ohio)    80. 

[c]  Though  court  be  not  held  in  the 
court  room,  the  verdict  may  be  public 
and  not  privy,  as  where  the  court  was 
adjourned  to  the  judge's  chamber. 
Dornick  v.  Eeichenback,  10  Serg.  &  R. 
(Pa.)  84,  or  where  the  judge  adjourned 
court  to  his  lodgings  and  there  received 
the  verdict.  Campbell  V.  Linton,  27 
U.  C.  Q.  B.    (Can.)   563. 


76.  Mass.  —  Com.  v.  Tobin,  125 
Mass.  203,  28  Am.  Eep.  220.  Neb. 
Longfellow  v.  State,  10  Neb.  105,  4  N. 
W.  420.  N.  J. —  Davis  v.  Delaware 
Tp.,  41  N.  J.  L.  55.  Ohio.  — State  v. 
Engle,  13  Ohio  490.  Eng.  —  Saunderg 
V.  Freeman,  1  Plow.  C.  209,  75  Eng.  Ee- 
print  321. 

[a]  Unless  publicly  affirmed  by  a 
public  verdict  in  open  court,  wherein 
the  jury  might  if  they  pleased  vary 
from  the  privy  verdict,  a  privy  verdict 
was  of  no  force.  State  v.  Engle,  13 
Ohio  490. 

[b]  Presence  of  Plaintiff.  —  When 
the  jury  come  into  court,  the  plaintiff 
shall  be  called,  and  may  then  be  non- 
suited. Saunders  v.  Freeman,  1  Plow. 
C.  209,  75  Eng.  Eeprint  321.  Necessity 
for  presence  of  parties  in  modern  prac- 
tice, see  supra  VI,  G. 

[c]  If  the  jury  vary  the  verdict  be- 
fore its  announcement  in  open  court, 
it  is  tantamount  to  no  verdict  and  is 
a  nullitv.  Davis  v.  Delaware  Tp.,  41 
N.  J.  L.  55. 

77.  Ala.  —  King  r.  Eobinson,  5  Ala. 
App.  431,  59  So.  371.  Me.  —  Anony- 
mous, 63  Me.  590.  Mass.  —  Com.  v.  To- 
bin, 125  Mass.  203,  28  Am.  Eep.  220. 
Pa.  —  Dornick  v.  Eeichenback,  10  Serg. 
&  E.  84. 

Separation  of  jury  after  sealing  ver- 
dict,   see    17    Standard    Proc.    463. 

Whether  order  authorizing  sealed 
verdict  must  be  made  in  open  court, 
see  17  Standard  Proc.  463. 

78.  See  cases  in  next  preceding 
note. 

79.  See  infra,  TIU,  D. 

80.  Bunker  Hill  &  S.  Min.  &  C.  Co. 
V.  Schmelling,  79  Fed.  263,  24  C.  C.  A. 
564;  Kramer  r.  Kister,  187  Pa.  227,  40 
Atl.   1008,  44  L.   E.   A.  432. 

81.  Ind.  —  Sage  t:  Brown,  34  Ind. 
464.  Neb. — Eogers  v.  Sample,  28  Neb. 
141,  44  N.   W.  86.     N.  Y.  —  Warner  V. 
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without'^  the  consent,  and  even  over  the  objeetions"  of  the  parties  or 
counsel,  may  authorize  a  jury  in  civil  actions  to  seal  up  tlieir  verdict 
and  separate,  should  they  af^ree  upon  a  verdict  during  an  adjournment 
of  the  court."*  While  in  criminal  cases,  the  subject  is  sometimes  gov- 
erned by  statute,^*  the  matter  in  the  absence  thereof,  is  one  of  practice, 
not  affected  by  constitutional  provisions  guaranteeing  a  trial  by  jury," 
and  different  rules  obtain  in  the  different  jurisdictions.  In  some  states, 
the  practice  in  the  case  of  misdemeanors.*'  and  in  some,  of  felonies," 
is  to  permit  juries  to  return  sealed  verdicts  on  the  consent  of  the  de- 
fendant and  the  state.  According  to  some  authorities  the  court  in  his 
discretion,  without  the  consent  of  the  defendant,  may  authorize  a  sealed 
verdict  except  in  eases  whieh  are  capital  or  punishable  by  life  imprison- 
ment.^^ or,  according  to  others,  in  any  case  in  which  the  statute  does 
not  forbid  it.»° 


New   York   Cent.   R.   R.   Co.,   52   N.    Y. 
437,   11    Am.    Rep.   724. 

[a]  The  absence  of  objection  to  the 
direction  of  the  court  that  the  jury 
seal  their  verdict  is  a  tacit  assent. 
Douglass  I".  Tousey,  2  Wend.  (N.  Y.) 
352,  20  Am.  Dec.  616;  High  f.  John- 
son,  28    Wis.    72. 

82.  U.  S.  — Bunker  Hill  &  S.  M.  & 
C.  Co.  v.  Schmelling,  79  Fed.  263,  24 
C.  C.  A.  564.  N.  Y.  — Green  v.  Bliss, 
12  How.  Pr.  428.  Pa.  — Kramer  r. 
Kister,  187  Pa.  227,  40  Atl.  1008,  44 
L.  R.  A.  432.  Wis.  — See  High  r. 
Johnson,   28   Wis.   72,   query. 

See  Jessup  r.  Chicago  &  N.  W.  R. 
Co.,  82  Iowa  243,  48  N.  W.  77,  under 
statute. 

83.  Bunker  Hill  &  S.  M.  &  C.  Co.  v. 
Oberder,  79  Fed.  726,  25  C.  C.  A.  171; 
Bunker  Hill  &  S.  M.  &  C.  Co.  v.  Schmel- 
ling,  79  Fed.  263,  24  C.  C.  A.  564. 

84.  Mass.  —  Com.  r.  Slattery,  147 
Mass.  423,  18  N.  E.  399;  Com.  r.  Car- 
rington,  116  Mass.  37.  Mich.  —  Pierce 
V.  Pierce,  38  Mich.  412.  Mo. —  Jones 
V.  Burden,  56  Mo.  App.  199.  Ohio. 
Sargent  v.  State,  11  Ohio  472;  Sut- 
liff  V.  Gilbert,  8  Ohio  405. 

See  17  Staxdakd  Proc.  463. 

85.  See  the  statutes  and  Steudle  f. 
Territory,  19  Okla.  492,  91  Pac.  1024, 
larceny. 

86.  People  v.  Duffek,  163  Mich.  196, 
205,  128   N.  W.  245. 

87.  State  v.  Fertig,  84  Iowa  79,  50 
N.  W.  545;  State  f.  Thompson,  74 
Iowa  119,  37  N.   W.  104. 

88.  U.  S.  — United  States  v.  Potter, 
6  McLean  186,  27  Fed.  Cas.  No.  16,078. 
Cal.  — People  v.  Kelly,  46  Cal.  355, 
rape.        Minn.  —  See   State   v.   Ander- 
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son,  41  Minn.  104,  42  N.  W.  786,  query. 
Ohio.  —  Sargent  v.  fcstatc,  11  Ohio  472. 
[a]  If  the  defendant  objects,  the 
court  cannot  authorize  the  return  of  « 
sealed  verdict.  State  f.  Anderson,  41 
Minn.  104,  42  N.  W.  786. 

89.  U.  S.  —  United  States  v.  Ben- 
nett, 16  Blatchf.  3:!8,  37:5,  24  Fed.  Cas. 
No.  14,571,  a  misdemeanor  case.  111. 
Reins  V.  People,  30  111.  256.  Me. 
Anonymous,  63  Me.  590.  Mass.  —  Com. 
r.  Slattery,  147  Mass.  42:5,  18  N.  E. 
399;  Com.  r.  Carrington,  116  Mass. 
37. 

fa]  In  capital  cases  and  cases  punish- 
able by  life  imprisonment,  (1)  the  court 
cannot  authorize  the  bringing  in  of  a 
sealed  verdict  (State  v.  McCormick,  84 
Me.  566,  24  Atl.  938;  Anonvmous,  63 
Me.  590;  Com.  r,  Tobin,  125  Mass.  203, 
28  Am.  Rep.  220),  even  when  (2)  the 
defendant  assents  thereto.  State  v. 
Hornsby,  32  La.  Ann,  1268;  Anderson 
V.  State,  2  Wash.  183,  26  Pac.  267.  But 
compare,  State  r.  Fenlason,  78  Me. 
49.5,  7  Atl.  385,  holding  (3)  that  under 
the  circumstances  the  offense  was  only 
punishable  by  life  imprisonment  in  the 
discretion  of  the  court,  and  by  a  failure 
of  the  defendant  to  object  he  waived 
any  irregularity  in  authorizing  a, 
sealed  verdict. 

90.  People  v.  Duffek,  163  Mich.  196, 
128  N.  "W.  245,  where  defendant  waa 
charged  with  assault  with  intent  to 
do    bodily   harm   less   than   murder. 

[a]  "In  my  opinion  both  reason  and 
■authority  require  the  conclusion  that 
the  whole  matter  [of  sealed  verdicts] 
is  one  of  practice,  which  may  be 
amended  by  courts  or  by  the  legis- 
lature   without    invading    any    of    the 


VERDICT 


1045 


But  in  no  ease  can  the  jury  seal  up  their  verdict  and  separate  when 
n  w^^  ^^^°  authorized  by  the  court  to  do  so  ^' 
C.  Writing,  Sealing  and  Custody  of  Verdict.  _  When  a  iury  is 
authorized  to  bring  in  a  sealed  verdict,^^  they  should  before  they  sepa- 
rate reduce  to  writm-  the  verdict  they  agree  on,»3  ^^^^  ^^  ^4  ^^^  ^f^^ 
seal  It  up.^5  It  may  be  then  delivered  to  the  clerk  of  court,^^  or  to  the 
ofhcer  m  charge  of  the  jury,^^  as  custodian,  or  it  may  be  retained  by  the 
jury  or  some  member  of  it.^« 

^    D    Affirmance  in  Court.  — A  sealed  verdict  is  of  no  effect  until  it 
IS  delivered  and  affirmed  in  open  court,^^  unless  the  parties  by  consent 


guaranteed  or  essential  rights  of  a  per- 
son accused  of  crime;  that  the  es- 
ficntial  thing  is  a  verdict  of  the  jury 
based  upon  no  extrajudicial  considera- 
tions; that  courts  may  pursue  the  prac- 
tice thought  to  be  best  calculated  to 
secure  such  a  verdict,  adopting,  or  de- 
clining to  adopt,  in  the  exercise  of  a 
sound  discretion,  one  practice  or  an- 
other, with  or  without  the  consent  of 
the  accused.  The  same  reasoning,  if 
not  the  same  authority,  sustains  a  re- 
fusal to  classify  crimes  by  the  punish- 
ment which  may  be  inflicted  or  other- 
wise, for  the  purpose  of  determining 
whether  the  practice  pursued  in  a  par- 
ticular case  was  or  was  not  erroneous." 
People  V.  Duffek,  163  Mich.  196,  209, 
128  X.  W.  245. 

91.  la.  —  State  v.  Fertig,  84  Iowa 
79,  50  N.  W.  545.  La.  — State  f?. 
Hornsby,  32  La.  Ann.  1268,  even  in 
civil  cases,  the  jury  must  be  authorized 
to  bring  in  a  sealed  verdict.  Mass. 
Mason  v.  Massa,  122  Mass.  477. 

See   17  Standard   Proc.   479. 

[a]  The  separation  must  be  with 
the  express  or  implied  permission  of  the 
court.      Mason  v.  Massa,  122  Mass.  477. 

[b]  The  court  may  direct  the  sheriff 
to  inform  the  jury  that  they  might 
seal  their  verdict.  At  most  such  a 
proceeding  is  a  trifling  irregularity, 
which  does  not  require  that  the  ver- 
dict be  set  aside  in  the  absence  of 
any  showing  that  the  sheriff  said  any- 
thing more  to  the  jurv.  Green  v. 
Bliss,  12  How.  Pr.   (N.  Y.)  428. 

[c]  An  authority  given  by  letter 
of  the  judge  after  the  adjournment  of 
the  court  is  without  effect.  Sargent  v. 
Roberts,    1    Pick.    (Mass.)    337. 

92.  See  supra,  VTIT,  B. 

93.  Bunker  Hill  &  S.  M.  &  C.  Co.  v. 
echmelling,  79  Fed.  263,  24  C.  li.  A. 
664;     Com.  r.  Dorus,  108  Mass.  488. 

[a]     A  verdict  in  Tiolation  of  this 


rule  is  invalid  even  though  the  judge 
when  the  jury  appear  to  affirm  the  ver- 
dict, directs  them  to  retire  and  reduce 
it  to  writing.  Com.  v.  Dorus,  108  Mass. 
488. 

[b]  Verdict  Should  Designate  the 
Defendant.  — State  v.  McCormick,  84 
Me.   566,   24   Atl.   938. 

94.  State  v.  McCormick,  84  Me. 
566,   24  Atl.   938. 

[a]  A  failure  to  sign  a  sealed  rer- 
diet  is  not  fatal.  Miller  v.  Mabon,  6 
Iowa  456. 

[b]  By  Whom.  — The  verdict  may 
be  signed  by  the  foreman.  Anonymous, 
63  Me.  590;  Green  v.  Bliss,  12  How 
Pr.    (N.   Y.)    428. 

95.  Bunker  Hill  &  S.  M.  &  C.  Co.  v. 
Schmelling,  79  Fed.  263,  24  C.  C.  A. 
564;  Com.  v.  Slattery,  147  Mass.  423, 
18  N.  E.  399.  ' 

[a]  A  failure  to  seal  the  envelope 
is  not  fatal  when  the  verdict  is  writ- 
ten on  the  indictment,  as  the  purpose 
of  the  sealing  is  to  identify  the  writ- 
ing. Whether  fatal,  if  the  verdict  was 
on  a  separate  paper,  query.  Com.  v. 
Slattery,  147  Mass.  423,  18  N.  E.  399. 

96.  See  Paige  v.  O'Neal,  12  Cal. 
483;  Hancock  v.  Winans,  20  Tex.  320. 
327.  * 

97.  Paige  v.  O'Neal,  12  Cal.  483. 
Delivery  to  officer  in  charge,  see  17 

Standard  Proc.  605. 

98.  Kohn  v.  Kennedy,  6  Colo.  App. 
388,  41  Pac.  510. 

99.  Colo.  —  Anderson  v.  Hulet,  4 
Colo.  App.  448,  36  Pac.  309.  Kan. 
Eigg  V.  Bias,  44  Kan.  148,  24  Pac.  56; 
Bishop  V.  Mugler,  33  Kan.  145,  5  Pac. 
756.  Me.  —  Anonymous,  63  Me.  590. 
Mass.  —  Lawrence  1;.  Stearns,  11  Pick. 
501.  N.  Y.  — Eoot  V.  Sherwood,  6 
Johns.  68,  5  Am.  Dec.  191.  Pa.  —  Kram- 
er V.  Kister,  187  Pa.  227,  40  Atl.  1008, 
44  L.   E.   A.  432.      Va.  —  Baltimore   So 
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waive  tliis  requirement/  or  statute  provid.-s  olliorwise.=  The  procedure 
on  affirmance  is  in  general  the  same  as  that  on  tiic  rendition  of  a  writ- 
ten verdiet,3  though  in  some  states,  the  practice  is  to  require  an  oral 
verdict  in  addition  to  the  sealed  verdict  in  criminal  cases.*  According 
to  the  weight  of  authority,  the  same  right  exists  to  have  the  jury  polled 
as  in  the  case  of  an  unsealed  verdict,"*  and  any  juror  may  express  his 
dissent  from  the  verdict  to  wliich  they  had  previously  agreed,"  unless 
statute  provides  otherwise.'    Such  dissent  in  criminal  cases  results  in  a 


O.  E.   Co.  V.   Polly,  Woods   &   Co.,   14 
Gratt.'  (55   Va.)    447,   474. 

1.  Koon  V.  Insurance  Co.,  104  U.  S. 
106,  26  L.  ed.  670;  King  r.  Robinson, 
5  Ala.  App.  431,  59  So.  371. 

2.  See  the  statutes  and  Iligley  & 
Co.  V.   Newell,   28  Iowa  516. 

3.  As  to  procedure  generally,  see 
supra,  YI. 

[a]  If  the  jury  is  absent  when  the 
verdict  is  opened,  a  new  trial  should 
be  granted.  Klemmer  v.  Biersdorf,  137 
Minn.  474,  163  N.  W.  527. 

[b]  Where  a  sealed  verdict  is  not 
presented,  it  is  error  to  receive  an 
oral  verdict  as  if  the  jury  had  not 
separated.  Com.  v.  Durfee,  100  Mass. 
146. 

[c]  The  paper  on  which  the  verdict 
is  written  is  never  filed  or  recorded. 
Even  if  it  should  be,  it  is  no  part  of 
the  record.  The  verdict  in  open  court 
is  the  only  competent  evidence  of 
what  jury  found.  Dornick  v.  Reichen- 
back,  10  Serg.  &  E.  (Pa.)  84.  Sealed 
verdict  as  part  of  record,  see  2  Stand- 
ard Proc.  336,  note  60. 

4.  Fla.  — Grant  v.  State,  33  Fla. 
291,  14  So.  757,  23  L.  R.  A.  723.  Md. 
Hechter  v.  State,  94  Md.  429,  443,  50 
Atl.  1041,  56  L.  R.  A.  457.  Mass. 
Com.  r.  Slattery,  147  Mass.  423,  18  N. 
E.  399. 

But  see  State  v.  McCormick,  84  Me. 
566,   571,   24   Atl.   938. 

[a]  In  such  case,  the  verdict  is  not 
the  one  written  out  by  the  jury,  but 
the  one  openly  delivered  in  court,  ac- 
cepted and  recorded.  Grant  r.  State, 
33  Fla.  291,  14  So.  757,  23  L.  R.  A.  723. 

5.  Fla.  —  Whitner  v.  Hamlin,  12 
Fla.  18.  111.  — Rigg  V.  Cook,  9  111.  336. 
46  Am.  Dec.  462;  Wilcox  v.  Inter- 
national Harvester  Co.,  198  111.  App. 
33.  Minn.  —  Steele  v.  Etheridge,  15 
Minn.  501.  N.  Y.  —  Warner  v.  New 
York  Cent.  R.  Co.,  52  N.  Y.  437,  11 
Am.  Rep.  724;  Green  r.  Bliss,  12  How. 
Pr.  428;      Jackson  v.  Hawks,  2    Wend, 
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619.  Ohio.  —  Sargent  r.  State,  11  Ohio 
472.  S.  D.  —  Peart  r.  Chicago,  M.  & 
St.  P.  Ry.  Co,  5  S.  D.  337,  o8  N.  W. 
806.  Tex.  —  Hancock  r.  Winans,  20 
Tex.  320.  Va.  —  Baltimore  &  O.  R.  Co. 
V.  Pollv,  Woods  &  Co.,  14  Gratt.  (55 
Va.)    447,  473. 

But  see  City  Bank  r.  Kent,  57  Ga. 
283. 

Polling  jury,  see  supra,  VI,  K. 
[a]  An  agreement  for  a  sealed  ver- 
dict does  not  curry  witli  it,  by  implica- 
tion, a  waiver  of  the  polling  of  a  jury. 
111.  —  Wilcox  r.  International  Harv. 
Co.,  108  111.  App.  33,  40.  Kan.  —  Rigg 
r.  Bias,  44  Kan.  148,  24  Pac.  56.  Mich. 
Stewart  r.  People,  23  Mich.  63,  9  Am. 
Rep.  78.  Contra,  Koon  v.  Insurance 
Co.,  104  U.  S.  106,  26  L.  ed.  670.  And 
see  Nichols  f.  Suncook  Mfg.  Co.,  24  N. 
H.  437. 

fb]  In  Texas,  the  parties  by  con- 
senting to  the  rendition  of  a  sealed 
verdict  must  be  held  to  have  waived 
the  right  to  have  the  jury  polled,  un- 
less it  be  for  the  purpose  of  ascertain- 
ing whether  they  were  all  agreed  to  it 
when  it  was  returned.  Hancock  v. 
Winans,   20    Tex.   320. 

6.  Ark.  —  Kindrix  v.  State  (Ark.), 
212  S.  W.  84,  quoiinfj  2  Bishop's  New 
Crim.  Proc.  §1003  (3).  lU.  —  Martin 
f.  Morelock,  32  111.  485.  Mich.—  People 
V.  Duffek,  163  Mich.  196,  128  N.  W. 
245.  N.  Y.  —  Green  i:  Bliss,  12  How. 
Pr.  428;  Root  v.  Sherwood,  6  Johns. 
68,  5  Am.  Dec.  191.  N.  O.  —  Owens  V. 
Southern  Rv.  Co.,  123  N.  C.  183,  31 
S.  E.  383,  68  Am.  St.  Rep.  821.  Ohio. 
State  V.  Engle,  13  Ohio  490.  Va. 
Baltimore  &  O.  R.  Co.  v.  Polly,  Woods 
&  Co.,  14  Gratt.   (55  Va.)   447,  473. 

7.  See  the  statutes. 

[a]  In  Iowa,  under  statute,  when  by 
consent  of  the  parties  and  court  the 
jury  have  been  permitted  to  seal  their 
verdict,  the  sealing  is  equivalent  to  a 
rendition  and  recording  thereof,  and 
the   jury   shall   not   be   polled   and   no 
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mistrial.*  And  the  rule  in  this  respect  has  been  held  to  be  the  same  in 
civil  actions,*^  though  other  authorities  hold  that  the  verdict  may  be 
recommitted  to  the  jury  for  further  deliberation,^"  or  at  least  that  any 
irregularity  is  harmless  if  the  verdict  as  sealed  is  subsequently  con- 
curred in/^ 

E.  Amendment  of  Verdict.  —  The  functions  of  a  jury  are  dis- 
charged when  they  have  agreed  to,  signed  and  sealed  a  verdict.  And 
they  cannot,  after  having  separated,  deliberate  further  and  render  a 
new  verdict, ^^  unless  the  parties  consent  thereto."  But  if  the  verdict 
sealed  by  the  jury  is  informal  or  defective,  and  does  not  express  the 
entire  finding  of  the  jury,"  or  by  reason  of  a  mistake  fails  to  express 


juror  shall  be  permitted  to  disagree 
unless  the  parties  consent  thereto.  Dun- 
baukl  r.  Thompson,  109  Iowa  199,  80 
N.  W.  324;  Jessup  v.  Chicago  &  N.  W. 
Ey.  Co.,  82  Iowa  243,  48  N.  W.  77; 
Miller  v.  Mabon,  6  Iowa  456. 

8.  Mich.  —  People  v.  Duffek,  163 
Mich.  196,  128  N,  W.  245.  Ohio. 
State  V.  Engle,  13  Ohio  490.  Wis. 
State  ex  rel.  Volkman  v.  Waltermath, 
162  Wis.  602,  156  N.  W.  946. 

[a]  Reason  of  Rule.  —  The  sole 
function  of  a  jury  is  discharged  when 
they  have  agreed  to,  signed  and  sealed 
a  verdict.  After  having  separated  they 
have  no  further  duty  to  perform  except 
to  deliver  and  announce  the  verdict. 
In  this  view  of  their  functions,  the  dis- 
sent of  a  juror  or  the  sealing  of  a  ver- 
dict defective  in  substance  results  in 
a  mistrial.  People  v.  Duffek,  163  Mich. 
196,  128  N.  W.  "245. 

9.  Kramer  v.  Kister,  187  Pa.  227,  40 
Atl.  1008,  44  L.  R.  A.  432.  Scott  v. 
Scott,  110  Pa.  387,  2  At].  531.  See  in- 
fra, VIII,  E,  as  to  right  to  amend  or 
deliberate  further. 

10.  Kan.  —  Morgan  r.  Bell,  41  Kan. 
345,  21  Pac.  255.  In  this  case  there 
was  nothing  to  show  that  the  jury  were 
ever  allowed  to  separate.  Mass.  —  Com. 
v.  Tobin,  125  Mass.  203,  28  Am.  Eep. 
220;  Com.  r.  Carrington,  116  Mass.  37 
(dictum) ;  See  Lawrence  v.  Stearns,  11 
Pick.  501.  Wis.  — State  ex  rel.  Volk- 
man V.  Waltermath,  162  Wis.  602,  156 
N.   W.  946. 

See  i7^fra,  VIII,  E. 
Proceedings  in   case  of  dissent,  see 
supra,  IV,  C;  VI,  K,  8. 

11.  Douglass  r.  Tousey,  2  Wend.  (N. 
Y.)  352,  20  Am.  Dec.  616. 

12.  Ind.  — Trout  v.  West,  29  Ind. 
51;  State  Life  Ins.  Co.  v.  Postal,  43 
Ind.  App.  144,  84  N.  E.  156,  1093.  Me. 
True  V.   Plumley,   36  Me.  466.     N.  Y. 


Green  v.  Bliss,  12  How.  Pr.  428,  432. 
Ohio.  — Sutliff  V.   Gilbert,  8   Ohio  405. 

Where  jurors  dissent  when  polled, 
see  supra.,  VIII,  D. 

[a  J  If  the  verdict  as  sealed  is 
against  the  law  and  evidence,  the  only 
relief  against  its  effects  is  a  motion  for 
new  trial.    Sutliff  v.  Gilbert,  8  Ohio  405. 

[b]  But  when  the  jury  has  not  sep- 
arated, an  open  verdict  in  court  con- 
trary to  their  privy  verdict  is  good 
and  the  privy  verdict  is  void.  Saun- 
ders v.  Freeman,  1  Plow.  C.  209,  75  Eng. 
Reprint  321. 

13.  True  v.  Plumley,  36  Me.  466. 

14.  U.  S.  — Clark  v.  Sidway,  142  U. 
S.  682,  12  Sup.  Ct.  327,  35  L.  ed.  1157. 
Ga.  — Jones  v.  Smith,  64  Ga.  711.  111. 
Strickland  Wine  Co.  v.  Hayes,  94  HI. 
App.  476.  Ind.  —  Tyrrell  v.  Lockhart, 
3  Blackf.  136,  affirmed,  Pehlman  V. 
State,  115  Ind.  131,  17  N.  E.  270. 
la.  — Wright  V.  Wright,  114  Iowa  748, 
87  N.  W.  709.  See  Jessup  V. 
Chicago  &  N.  W.  E.  Co.,  82  Iowa 
243,  48  N.  W.  77.  Me.  —  Childs  v.  Car- 
penter, 87  Me.  114,  32  Atl.  780;  Snell 
V.  Bangor  Steam  Nav.  Co.,  30  Me.  337. 
Md.  —  Edelen  v.  Thompson,  2  Har.  & 
G.  31.  Mass.— Com.  v.  Tobin,  125  Mass« 
203,  206,  28  Am.  Rep.  220;  Mason  V. 
Massa,  122  Mass.  477.  Mich.  —  Olcott 
1).  Hanson,  12  Mich.  452.  Neb.  —  Eog- 
ers  V.  Sample,  28  Neb.  141,  44  N.  W. 
86.  N.  Y.  — Hodgkins  v.  Mead,  119  N. 
Y.  166,  23  N.  E.  559;  Green  v.  Bliss,  12 
How.  Pr.  428;  Herzberg  v.  Murray,  40 
N.  Y.  Super.  271.  Pa.  —  Kramer  v.  Kis- 
ter, 187  Pa.  227,  40  Atl.  1008,  44  L.  R. 
A.  432.  Tex.  —  See  Thomae  v.  Zushlag, 
25  Tex.  Supp.  225.  Wis.  —  State  ex  rel. 
Volkman  v.  Waltermath,  162  Wis.  602, 
156   N.   W.  946. 

[aj  Character  of  Def ects.  —  " Upon 
receiving  a  sealed  verdict  which  is  im- 
perfect in  form  or  substance,  the  court 
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the  real  agreement  of  the  jury,"  the  jury  may  be  allowed  to  correct 
their  verdict,  and  these  latter  rules  have  been  applied  in  criminal 
cases."  Some  authorities,  however,  distinguish  between  civil  and  crim- 
inal cases  with  respect  to  amending  defects  of  substance  in  the  verdict, 
permitting  it  in  the  former  but  not  in  the  latter,''  though  some  allow 

may  direct  the  jury  to  retire  and  cor- 
rect it."  Herzberg  v.  Murray,  40  N.  Y. 
Super.  271.  But  see  Kramer  f.  Kister, 
187  Pa.  227,  40  Atl,  1008,  44  L.  R.  A. 
432,  holding  that  if  a  verdict  is  defect- 
ive in  sulistance,  it  cannot  be  amemled. 

[b]  The  computation  of  interest 
may  be  directed,  where  the  verdict  is 
for  a  sum  certain  "with  interest." 
Sutliff  f.  Gilbert,  8  Ohio  405;  Wolf  ran 
V.  Eyster,  7  Watts  (Pa.)  38,  cited  in 
Kramer  r.  Kister,  187  Pa.  227,  40  Atl. 
1008,  44  L.  Pt.  A.  432. 

[cj  Where  a  sealed  verdict  errone- 
ously severed  damages  against  joint 
tortfeasors,  the  jury  may  be  directed 
to  correct  it.  Tvrrell  v.  Lockhart,  3 
Blackf.  (Ind.)  136. 

[d)  Where  the  jury  make  a  mistake 
arising  wholly  from  an  erroneous  com- 
putation, which  depends  on  fixed  rules. 
Snell  V.  Bangor  Steam  Nav.  Co.,  30  Me. 
337;     Nininger  v.  Knox,  8  Minn.  140. 

[e]  Insertion  of  Amount  of  Recov- 
ery.—  (1)  Where  the  jurors  had  agreed 
that  the  amount  of  recovery  should  bo 
the  amount  as  testified  to  by  the  plain- 
tiff but  had  forgotten  the  exact  figures, 
the  court  may,  from  his  minutes,  give 
them  the  amount,  and  they  may  fill  the 
blank  in  their  veraict.  Clark  v.  Sid- 
way,  142  U.  S.  682,  12  Sup.  Ct.  327,  35 
L.  ed.  1157.  To  similar  effect,  see  Mass. 
Pritchard  v.  Hennessey,  1  Gray  L94. 
Miss.  —  Maclin  v.  Lloom,  54  Miss.  365. 
Wis.  —  High  r.  Johnson,  28  Wis.  72. 
But  compare' Trout  v.  West,  29  Ind.  51. 
(2)  And  when  the  jury  find  for  the 
plaintiff  according  to  the  contract,  they 
may  be  allowed  to  insert  the  amount. 
Tifield  V.  Adams,  3  Iowa  487.  (3)  So 
also,  when  there  is  no  controversy  as 
to  the  amount,  the  court  may  authorize 
the  jury  to  insert  it.  la.  —  Higley  & 
Co.  V.  Newell,  28  Iowa  516.  Mass. 
Mason  v.  Massa,  122  Mass.  477.  N. 
Y.  — Clark  v.  Lude,  63  Hun  363,  18 
N.  Y.  Supp.  271.  (4)  In  Hodgkins 
V.  Mead,  119  N.  Y.  166,  23  N.  E.  559^ 
an  amendment  was  sustained  when  made 
on  motion  of  the  plaintiff  three  days 
after  the  rendition  of  a  verdict  ^'for 
the  plaintiff"  supported  by  afl3d£ivits 
of  all  the  jurors  that  they  agreerl  on  a 


verdict  for  the  full  amount,  but  being 
uncertain  as  to  the  amount  sealed  their 
verdict  supposing  the  correct  amount 
would  be  inserted  at  the  opening  of 
the  court. 

15.  Me.  —  Boal  r.  Cunningham,  42 
Me.  362.  Minn.  —  Loudy  r.  Clarke,  45 
Minn.  477,  4S  N.  W.  25.  N.  Y.  — War- 
ner V.  Now  York  Cent.  R.  R.  Co.,  52 
N.  Y.  437,  11  Am.  Rep.  724.  Eng. 
See  Saunders  v.  Freeman,  1  Plow.  C. 
209,  75  Eng.  Reprint  321. 

[a]  Illustration. —  (1)  Where  a  ver- 
dict as  written  is  for  one  party,  and 
the  jury  state  they  intended  to  find  for 
the  other,  it  may  "bo  submitted  to  them 
for  correction.  Loudv  v.  Clarke,  45 
Minn.  477  48  N.  W.  25.  To  same  ef- 
fect, see  Beal  t\  Cunningham,  42  Me. 
362.  (2)  When  the  amount  as  stated 
in  the  verdic!  does  not  express  the  true 
intent  of  the  jury,  it  may  be  changed. 
V.'arncr  V.  New  York  Cent.  R.  R.  Co., 
'52  N.  Y.  437,  444,  11  Am.  Rep.  724. 

16.  People  f.  Duffek,  163  Mich.  196, 
128  N.  W.  245  (where  the  phrase  "We, 
the  undersigned  jurors,  find  the  respon- 
dent, A.  D.,  guilty  of"  was  inserted 
before  the  name  of  the  offense  of 
which  the  defendant  was  convicted. 
The  verdict  in  this  case  had  not  yet 
been  opened  when  the  jury  requested 
its  return);  Steudle  v.  Territory,  19 
Okla.  492,  91  Pac.  1024,  where  names  of 
particular  defendants  found  guilty 
were  set  out. 

17.  State  ex  reh  Volkman  v.  Walter- 
math,  162  Wis.  602,  156  N.  W.  946.  See 
Farley  v.  People,  138  111.  97,  27  N.  E. 
927,  amendment  to  fix  the  punishment 
of  one  of  the  defendants  not  permiss- 
ible. 

[aj  In  Com.  v.  Tobin,  125  Mass. 
203,  206,  28  Am.  Rep.  220,  it  is  stated; 
"When  the  jury  have  been  permitted 
to  separate  after  agreeing  upon  and 
sealing  up  a  verdict,  there  is  this  dif- 
ference between  civil  and  criminal 
cases:  In  a  civil  action,  if  the  written 
verdict  does  not  pass  upon  the  whole 
case,  or  the  jury  refuse  to  affirm  it,  the 
court  may  send  them  out  again,  and  a 
fuller  or  different  verdict  afterwards 
returned  will  be  good.    But  in  a  crim- 
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it  even  in  criminal  cases. ^^  After  the  affirmance  of  the  verdict,  or  in 
other  words,  after  the  rendition,  receipt  and  recordation  of  the  verdict, 
and  the  discharge  of  the  jury,  it  cannot  be  altered.^^  The  court  may 
make  formal  corrections  in  a  sealed  verdict  in  accordance  with  the 
general  rules.^° 

F.  Effect  of.  —  A  sealed  verdict  affirmed  in  open  court  has  the 
same  effect  and  must  be  treated  in  the  same  manner  as  if  returned  in 
open  court  before  any  separation  of  the  jury  took  place.^^ 

IX.  CONSTRUCTION  OF  VERDICT.  — A.  In  Genekal.  — The 
construction  of  a  verdict  is  a  question  for  the  court,  not  the  jury.^^ 

B.  General  Verdict.  —  In  construing  a  verdict,  the  main  object  is 
to  ascertain  the  intention  of  the  jury.^'  In  doing  this  the  courts,  both 
in  civil  and  in  criminal  cases,  must  give  verdicts  a  liberal^*  and  a  rea- 


inal  case,  the  oral  verdict  pronounced 
by  the  foreman  in  open  court  cannot 
be  received,  unless  it  is  shown  to  ac- 
cord substantially  with  the  form  sealed 
up  by  the  jury  before  their  separa- 
tion." This  rule  is  quoted  with  ap- 
proval in  Koch  v.  State,  126  "Wis.  470, 
106  N.  \V.  531,  3  L.  E.  A.  (N.  S.)  1086. 
[b]  In  MarjTland,  the  right  to 
amend  or  correct  a  sealed  verdict  in 
criminal  cases  should  be  limited  to 
amendments  conforming  the  oral  ver- 
dict substantiallv  with  the  sealed  ver- 
dict. Hechter  r.  State,  94  Md.  429,  443, 
50  Atl.  1041,  56  L.  R.  A.  457. 

18.  Jackson  v.  State,  45  Ga.  198; 
Pehlman  v.  State,  115  Ind.  131,  17  N. 
E.  270. 

19.  m.  — Bond  V.  Wood,  69  111.  282; 
Williams  f.  People,  44  111.  478.  Me. 
Snell  V.  Bangor  Steam  Nav.  Co.,  30  Me. 
337.  N.  Y.  —  Herzberg  v.  Murray,  40 
N.  Y.  Super,  271.  Ohio.  —  Sargent  v. 
State    11  Ohio  472. 

[a]  The  reason  of  the  rule  is  that 
when  the  jury  has  affirmed  the  verdict 
which  they  have  sealed,  their  powers 
are  exhausted  and  cannot  be  revived 
by  the  court.  Snell  v.  Bangor  Steam 
Nav.  Co.,  30  Me.  337. 

Same  rule  applies  to  verdicts  gener- 
ally, see  supra,  VII,  A,  1,  b,  (II). 

[b]  But  if  the  alteration  is  merely 
of  the  form  of  the  verdict,  it  will  not 
be  set  aside.  Herzberg  v.  Murray,  40 
N.  Y.  Super.  271. 

20.  Bronstein  v.  American  Ice  Co., 
119  Md.  132,  86  Atl.  131.  See  supra, 
VII,  A,  2. 

21.  SutliflE  V.  Gilbert,  8  Ohio  405; 
Hancock  r.   Winans,  20  Tex.  320. 

22.  Thompson  f.  Turner,  69  Ga.  219. 

23.  Pittsburg,   C    C.   &   St.   L.    Ry. 


Co.  V.  Darlington's  Admr.,  129  Kv.  266, 

111  S.  W.  360;      Miller  v.  Shakelford, 
4  Dana  (Ky.)   264,  271. 

24.  la.  —  Fromme  f.  Jones,  13  Iowa 
474.  Ky.  — Miller  v.  Shackleford,  4 
Dana  264,  271.  Mont.  —  Consolidated 
G.  &  S.  Min.  Co.  v.  Struthers,  41  Mont. 
565,  111  Pac.  152.  Ore.  —  Portland  v. 
Blue,  87  Ore.  271,  170  Pac.  715.  Tex. 
Patterson  v.  Allen,  50  Tex.  23.  W.  Va. 
Lewis  f.   Childers,   13    W.   Va.   1. 

[a]  As  very  frequently,  perhaps 
most  generally,  jurors  are  not  men  of 
literary  or  legal  learning,  courts  view 
the  findings  of  juries  with  great  leni- 
ency. Pittsburg,  C.  C.  &  St.  L.  E.  Co. 
V.  Darlington's  Admr.,  129  Ky.  266, 
271,  111  S.   W.  360. 

[b]  The  teclmical  rules  of  construc- 
tion applicable  to  pleadings  are  not 
applicable  to  verdicts.  McGowan  v. 
Lvnch,  151  Ala.  458,  44  So.  573;  Wit- 
tick  V.  Traun,  27  Ala.  562,  62  Am.  Dec. 
778;     Carroll  r.  Graham,  8  E.  I.  242. 

[e]  The  strictness  of  construction 
used  in  construing  an  indictment  or 
information  should  not  be  indulged  in 
when  construing  a  verdict.  People  v. 
Kargula,  ,285  111.  478,  121  N.  E.  179; 
People  f.  Buckman,  279  111.  348,  116  N. 
E.  835;     People  v.  Brown,  273  111.  169, 

112  N.  E.  462. 

[d]  Verdicts  Should  Be  Favorably 
Construed.  —  Peters  v.  Johnson  Jack- 
son &  Co.,  50  W.  Va.  644,  41  S.  E.  190, 
88  Am.  St.  Eep.  909,  57  L.  E.  A.  428. 

[e]  A  construction  to  sustain  the 
verdict  is  to  be  preferred.  Blackfoot 
Stock  Co.  V.  Delamue,  3  Idaho  291,  29 
Pac.   97. 

[f  ]  Though  the  time  in  which  a  ver- 
dict may  be  amended  may  have  ex- 
pired,   the    court,    if   it    can    determine 
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sonable"  construction.  All  reasonable  presumptions  and  intendments 
must  be  made  to  sustain  themr°  and  thoy  are  not  to  be  avoided  unless 
from  necessity."  The  verdict  should  be  taken  as  a  whole  and  its  mean- 
ing determined  from  a  consideration  of  every  part."  Thoui?h  a  general 
verdict  cannot  be  aided  by  reference  to  extrinsic  facts,="  as,  for  example, 
by  evidence  not  in  the  record,^"  it  should  be  construed  in  connection 


■with  certainty  the  real  intention  of  the 
jury,  will  pronounce  judgment  upon  it 
in  the  same  manner  as  if  anu-niled. 
State  V.  Wade,  5(3  Kan.  73,  42  Pac.  353. 

[g]  Technical  and  unsubstantial  ob- 
jections will  not  be  considered  in  de- 
termining the  sufficiency  of  a  verdict. 
Fla.  —  Richardson  r.  State,  72  Fla. 
665,  72  So.  6G5.  Ind.— Ellis  r.  State,  141 
Ind.  357,  40  N.  E.  801.  Tex. —  Burton 
V.  State,  62  Tex.  Crim.  648,  138  S.  W. 
1019;  Brvant  v.  State,  54  Tex.  Crim. 
65,  111  S.'W.  1009. 

[h]  Some  of  the  earlier  cases  have 
placed  a  somewhat  technical  construc- 
tion on  verdicts  in  criminal  cases,  how- 
ever. See  Bryant  v.  State,  54  Tex. 
Crim.  65,  111  S!!  W,  1009;  Wooldridge  v. 
State,  13  Tex.  App.  443,  44  Am.  Eep. 
708. 

25.  Ala.  —  Wiggins  v.  WitheringtOD 
&  Co.,  96  Ala.  535,  11  So.  539.  Cal. 
People  V.  Sykes,  10  Cal»  App.  67,  101 
Pac.  20.  Ga.  —  Milledgeville  r.  Stem- 
bridge,  139  Ga.  692,  78  S.  E.  35;  Smith 
V.  State,  117  Ga.  16,  43  S.  E.  440; 
French  Piano  &  Organ  Co.  v.  Cardwell, 
114  Ga.  340,  40  S.  E.  292;  Southern 
Fittings  &  Foundry  Co.  v.  Warfield,  18 
Ga.  App.  283,  89  S.  E.  376.  HI.— People 
V.  Tiernev,  250  111.  515,  95  N.  E.  447. 
Ind.  — Goodman  v.  State,  121  N.  E. 
826;  Poison  v.  State,  137  Ind.  519,  35 
N.  E.  907;  Westfield  Gas  &  M.  Co.  v. 
Abernathy,  8  Ind.  App.  73,  35  N.  E. 
399.  Kail.  —  State  v.  Bowen,  16  Kan. 
475.  Ky.  —  Hunn  v.  Com.,  143  Ky. 
143,  136  S.  W.  144.  Minn.  —  Leftwich 
V.  Dav,  32  Minn.  512,  21  K  W.  731. 
N.  D.  —  State  v.  Maloney,  7  N.  D.  119, 
72  N.  W.  927.  Okla.  — Walker  v.  State, 
11  Okla.  Crim.  339,  127  Pac.  895.  Ore. 
State  V.  Setsor,  61  Ore.  90,  119  Pae. 
346.  S.  D.  —  Jeansch  v.  Lewis,  1  S.  D. 
609,  48  N.  W.  128;  Kelsey  v.  Chicago 
&  N.  W.  R.  Co.,  1  S.  D.  80,  45  N.  W. 
204.  Tex.  —  Brvant  v.  State,  54  Tex. 
Crim.  65,  111  S.  W.  1009;  McMillan 
V.  State,  7  Tex.  App.  100.  Wis.  — Tan- 
dy V.  State,  94  Wis.  498,  69  N.  W.  160. 

See  11  Standard  Proc.  693,  homi- 
cide. 
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26.  Fla.  —  Richardson  r.  State,  72 
Fla.  154,  72  So.  665;  O'Neal  r.  State, 
54  Fla.  96,  44  So.  940;  Freeman  r. 
State,  50  Fla.  38,  39  So.  785.  Ga. 
Manget-Brannon  Co.  f.  White  Crown 
Fruit  Jar  Co.,  20  Ga.  App.  339,  93  S. 
E.  307;  Smith  r.  State,  12  Ga.  App. 
667,  78  S.  E.  134.  111.  — People  r.  Kar- 
gula,  285  111.  478,  121  N.  E.  179;  People 
r.  Burkman,  279  111.  348,  116  N.  E. 
S35;  Meadowcroft  f.  People,  163  111. 
56,  87,  45  N.  E.  991,  54  Am.  St.  Rep. 
447,  35  L.  R.  A.  176.  Ind.  —  Goodman 
r.  State,  121  N.  E.  826;  Central  Union 
Tel.  Co.  f.  Fehring,  146  Ind.  189,  45 
X.  E.  64;  Rose  v.  State,  82  Ind.  344. 
Ky.  — Pittsburg  C.  C.  &  St.  L.  Ry.  Co. 
r.  Darlington's  Admr.,  129  Ky.  266,  111 
S.  \V.  360.  Mo.  — State  r.  Simenson, 
263  Mo.  264,  172  S.  W.  601;  State  v. 
Fink,    186    Mo.    50,    84    S.    W.    921. 

See    22   Standard   Proc.    448. 

27.  Peninsular  Naval  Stores  Co.  v. 
State,  20  Ga.  App.  501,  93  S.  E.  159; 
Manget-Brannon  Co.  r.  White  Crown 
Fruit  Jar  Co.,  20  Ga.  App.  339,  93  S.  E. 
307. 

[a]  And  verdicts  should  not  be  set 
aside  unless  from  necessity  originating 
in  doubt  as  to  their  meaning,  or  from 
an  immateriality  as  to  the  issue  found, 
or  a  failure  to  find  upon  a  material 
issue.  Warren  v.  State,  12  Ga.  App. 
695,  78  S.  E.  202;  People  f.  Patrick, 
277  111.  210,  115  N.  E.  390;  People  v. 
Lee,   237  111.  272,  86  N.  E.  573. 

28.  People  v.  Cornell,  29  Cal.  App. 
430,  155  Pac.  1026;  State  v.  Bowen, 
16  Kan.  475. 

29.  Ex  parte  State,  197  Ala.  419,  73 
So.  35;  Merchants'  Bank  &  Trust  Co. 
V.  J.  A.  Elliott  &  Son,  16  Ala.  App. 
620,    80    So.    624. 

30.  la. — Fromme  v.  Jones,  13  Iowa 
474.  Ind.  —  Wines  v.  State  Bank,  22 
Ind.  App.  114,  53  N.  E.  389.  Minn. 
Cohues  r.  Finholt,  101  Minn.  180,  112 
X.  W.  12.  T3X.  — Silliman  v.  Gano,  90 
Tex.  637,  ?,9  S.  W.  559,  40  S.  W.  391; 
Smith  V.  Tucker,  25  Tex.  594;  Browne 
V.  Fechner  (Tex.  Civ.  App.),  159  S.  W. 
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with  the  rest  of  the  record,"  including  the  pleadings^^  ^^^  ^^^  evidence 


461;     Blakeley  v.  El  Paso  BIdg.  &  L. 
Assn.,  26  S.  W.  292. 

But  see  Morris  v.  Hatch,  2  Mart.  N. 
S.   (La.)   491. 

[aj  The  reason  that  reference  can- 
not be  made  to  the  evidence  is  that 
it  is  the  province  of  the  jury  to  draw 
inferences  of  fact  from  the  evidence, 
and  if  they  fail  clearly  to  express  the 
ultimate  fact  found  by  them,  the  court 
cannot  examine  the  evidence  to  ascer- 
tain the  fact.  Cohues  v.  Finholt,  101 
Minn.   180,   112  N.   W.  12. 

[b]  Verdicts  must  be  read  and  con- 
strued by  the  trial  court  in  the  light 
of  the  issues  made  by  the  pleadings, 
exclusive  of  the  evidence.  Cohues  v. 
Finholt,  101  Minn.  180,  112  K  W.  12. 

[c]  But  some  authorities  hold  (1) 
that  the  trial  court  is  at  liberty  to 
consult  his  recollection  of  the  evidence, 
as  well  as  the  files  of  the  court.  Pitts- 
burcr,  c.  C.  &  St.  L.  R.  Co.  v.  Darling- 
ton's Admr.,  129  Ky.  266,  111  S.  W, 
360;  Buckeye  Engine  Co.  v.  Buckwal- 
ter,  22  Ky.  L.  Eep.  1706,  61  S.  W.  263. 
(2)  Tlien  if  necessary  to  perfect  the 
record  and  sustain  the  verdict,  he  may 
require  the  record  to  be  completed  by 
a  bill  of  exceptions.  Pittsburg,  C.  C. 
&  St.  L.  R.  Co.  V.  Darlington's  Admr., 
129  Ky.  266,  272,  111  S.   W.  360. 

31.    'U.  S.  — Kave  v.  United   States, 
177  Fed.  147,   lOO   C.  C.   A.  567.     Fla. 
Thomas  v.   State,    74   Fla.   200,    76    So. 
780;      O'Xeal   v.  State,  54  Fla.  96,  44 
So.  940.     Ga.  —  Giles  v.  Spinks,  64  Ga. 
205;      Manget-Brannon    Co.     v.     White 
Crown  Fruit  Jar  Co.,  20  Ga.  App.  339, 
93  S.  E.  307.     ni.  — West  Chicago  St. 
E.    Co.    V.    Home,    100    111.    App.    259; 
Westphal  v.  Sipe,  62  111,  App.  111.  Ky. 
Pittsburg,    C.    C.    &    St.   L.    Ey.   Co.  v. 
Darlington's  Admr.,   129  Ky.  266,  111 
S.    W.    360;       Buckeye    Engine    Co.    v. 
Buckwalter,   22   Ky.   L.    Rep.    1706,    61 
S.  W.  263.    Minn.  —  Cohues  v.  Finhalt, 
101  Minn.  180,  112  X.  W.  12;     Ander- 
son i;.  Dan  Doren,  142  Minn.  237,  172 
N.  W.   117;      Jones  r.  King,   30   Minn. 
368,  15  N.  W.  670.      Neb.  —  Keeler  v. 
State,  73  Neb.  441,  103  K  W.  64.    Tex. 
Gulf,  C.  &  S.  F.  E.  Co.  V.  Hathaway, 
75   Tex.   557,  12   S.  W.  999;      Avery   v. 
Avery,   12   Tex.   54,   62   Am.   Dec.   513; 
Smith   v.  .Johnson's  Admr.,  8  Tex.  418. 
Wis.  —  Bartlett  v.  Clough,  94  Wis,  196, 
68  N.   W.  875. 


[a]  Verdicts  may  be  liberally  aided 
by  the  contents  of  the  record.  Gulf, 
C.  &  S.  F.  E.  Co.  V.  Hathaway,  75  Tex. 
557,  12  S,  W.  999, 

[b]  "Although  a  verdict  may  be 
informal,  yet  it  is  sufficient  to  justify 
the  entry  of  a  judgment  thereon,  if  by 
a  reference  to  the  pleadings  and  rec- 
ord n  can  be  made  certain."  Cohues 
V.  Finholt,  101  Minn.  180,  182,  112  N. 
W.  12. 

[c]  A  general  verdict  will  be  con- 
strued  in  the  light  of  the  maxim,  "Id 
certum  est  quod  certum  reddi  potest." 
Espy  V.  State,  19  Ga.  App.  743,  92  S. 
E.  229;  Mosley  v.  State,  11  Ga.  App. 
I,  303,  75  S.  E.  144. 

32.  Ala.  —  Merchants'  Bank  &  Trust 
Co.  V.  J.  A.  Elliott  &  Son,  16  Ala.  App. 
620,  80  So.  624.  Ga.  —  Harvey  v.  Head, 
68  Ga,  247;  Southern  Fittings  & 
Foundry  Co,  v.  Warfield,  18  Ga.  App. 
283,  89  S.  E.  376.  Idaho.  — Betts  v. 
Butler,  1  Idaho  185.  Ind.  —  Wines  v. 
State  Bank,  22  Ind.  App.  114,  53  N.  E. 
389.  Kan.  — O'Keef  v.  Seip,  17  Kan. 
131.  Ky.  —  Pittsburg,  C.  C.  &  St.  L. 
Ey.  Co.  V.  Darlington's  Admr.,  129  Ky. 
2C0,  111  S.  W.  360.  Mont.  —  Consoli- 
dated G.  &  S.  Min.  Co.  v.  Struthers,  41 
Mont.  565,  111  Pac.  152.     Tex. —  New- 


comb  V.  Walton,  41  Tex.  318;  Darden 
V.  Mathews,  22  Tex.  320;  Pearce  v. 
Bell,  21  Tex,  688;  Browne  t:  Fechner 
(Tex.  Civ.  App.),  159  S.  W.  461;  Chi- 
cago, E.  I.  &  T.  R.  Co.  V.  Henderson 
(Tex.   Civ.  App.),  73  S.  W.   36. 

[a]  Indictment  or  Information. 
Ark.  —  Blackshare  v.  State,  94  Ark. 
548,  128  S.  W.  549;  Strawn  v.  State, 
14  Ark.  549.  Cal.  — People  v.  Tilley, 
135  Cal.  62,  67  Pac.  42;  People  v.  Wet- 
zel, 9  Cal.  App.  223,  98  Pac.  549.  Ga. 
Espy  V.  State,  19  Ga.  App,  743,  92  S. 
E,  ^29.  Ind.  — Evans  v.  State,  150 
Ind.  651,  50  N.  E.  820.  Nev.—Ex  parte 
Booth,  39  Nev.  183,  154  Pac.  933.  Tex. 
Steinberger  v.  State,  35  Tex.  Crim.  492, 
34  S.  W.  617.  Va.  —  Henderson  v. 
Com.,  98  Va.  794,  34  S.  E.  381;  Eogers 
V.  Com.,  19  S.  E.  162.  W.  Va.  —  State 
V.  Moneypenny,  81  W.  Va.  362,  94  S. 
E.    540. 

As  to  name  of  defendant,  see  supra, 
III.  D,   1,  e;   III,  E,  5. 

As  to  offense,  see  supra,  III,  E,  7. 

[a]     The  jury  must  be  presumed  to 
have    expressed    their   finding   with   re- 
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in  the  record,"  and  the  charge  of  the  court,"  and  in  some  instances  the 
notes  of  the  judgre,"  to  see  what  the  jury  meant  by  their  verdict. 

C.  Special  Verdict.  —  A  special  verdict  must  be  fairly  construed," 
having  in  view  the  issues  made  by  the  pleadings,"  and  it  must  be  con- 
sidered as  an  entirety.^^  In  the  absence  of  a  specific  reference  to  the  in- 
dictment or  information,  in  construing  a  special  verdict,"  or  a  verdict 
which,  although  intended  as  a  general  verdict,  contains  specific  find- 
ings,*" it  is  not  permissible  to  go  beyond  the  words  used  by  the  jury, 


ference  to  the  facts  in  the  pleadings 
and  the  charge  of  the  court  pursuant 
thereto,  unless  they  also  state  some- 
thing indicating  a  contrary  intention. 
Patterson  v.  Allen,  50  Tex.  23 j  Darden 
V.   Mathews,   22    Tex.    320. 

S3.  Harvey  v.  Head,  68  Ga.  247,  250. 
See  Consolidated  G.  &  S.  Min.  Co.  v. 
Struthers,  41  Mont.  565,  111  Pac  152; 
Southern  Gas  &  G.  E.  Co.  r.  Richolson 
(Tex.  Civ.  App.),  216  S.  W.  158. 

As  to  evidence  not  in  the  record,  see 
siipra,  this  subsection. 

34.  la.  —  State  v.  Lee,  80  Iowa  75, 
45  N.  W.  545,  20  Am.  St.  Rep.  401.  Ky. 
Pittsburg,  C.  C.  &  St.  L.  K.  Co.  f.  Darl- 
ington's Admr.,  129  Kv.  266,  272,  111 
S.  W.  360.  Mont.  — Consolidated  G.  & 
S.  Min,  Co.  V.  Struthers,  41  Mont.  565, 
111  Pac.  152.  N.  C  — State  v.  Gilchrist, 
113  N.  C.  673,  18  S.  E.  319.  Tex. 
Veck  V.  Holt,  71  Tex.  715,  9  S.  W.  743; 
Rountree  v.  Haynes  (Tex.  Civ.  App.), 
73  S.  W.  435;  Stroggins  v.  State,  43 
Tex.  Crim.  605,  68  S.  W.  170;  Burgess 
V.  State,  33  Tex.  Crim.  9,  24  S.  W.  286; 
Vincent  v.  State,  10  Tex.  App.  330; 
Henderson  v.  State,  5  Tex.  App.  134. 

[a]  When  ambiguous,  a  verdict  may 
be  construed  in  the  light  of  the  issues 
actually  submitted  to  the  jury  under 
the  charge  of  the  court.  Barbour  v. 
State,  8  Ga.  App.  27,  68  S.  E.  458. 

35.  Harvey  r.  Head,  68  Ga.  247.  But 
see  Fries  v.  Mack,  33  Ohio  St.  52. 

36.  Conn.  —  State  v.  Stanton's 
Liquors,  38  Conn.  233.  Ind.  —  Branson 
V.  Studebaker,  133  Ind.  147,  33  N.  E. 
98.  Ky.  — Miller  v.  Shackleford,  4 
Dana  264,  271.  N.  H.  — Plummer  v. 
Currier,  5|2  N.  H.  287.  Wis.  —  Ruscher 
V.  Stanley,  120  Wis.  380,  98  N.  W.  223. 

[a]  Bad  grammar  will  not  vitiate 
when  its  meaning  is  apparent.  Rey- 
nolds V.  Narragansett  Elec.  L.  Co.,  26 
R.  L  457,  59  Atl.  393. 

[b]  The  utmost  rigor  of  criticism  is 
not  proper.  The  verdict  is  sufficient  if 
it   appears   with    reasonable    certainty 
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what  the  .iurv  means.  Pullman  Palace- 
Car  Co.  r.Gaylord.  9  Ky.  L.  Kop.  58. 

[cj  Subtle  and  refined  distinctions 
are  not  to  be  drawn.  It  is  to  be  con- 
strued reasonably  and  fairly.  Becknell 
V.  Hosier,  10  Ind.  App.  5,  37  N.  E.  5S0. 

[d]  A  special  verdict  will  be  con- 
strued most  strongly  against  the  party 
having  the  burden  of  proof.  Citizens' 
Street  R.  Co.  r.  Reed,  151  Ind.  396,  51 
N.  E.  477. 

37.  Ind.  — Miller  v.  Richards,  139 
Ind.  263,  3S  N.  E.  854.  N.  Y.  —  Barto 
r.  Himrod,  8  N.  Y.  483,  59  Am.  Dec. 
506.  Wis.  —  Mack  v.  Bensley,  74  Wis. 
112,  42  N.  W.  215. 

38.  Cal.  —  Alhambra  Addition  Water 
Co.  V.  Richardson,  72  Cal.  598,  14  Pac. 
379.  Ind. —  Dixon  r.  Duke,  85  Ind.  434; 
Voris  V.  Star  City  Bldg.  &  L.  Asso.,  20 
Ind.  App.  630,  50*N.  E.  779.  la.  — Seek- 
el  V.  Norman,  78  Iowa  254.  43  N.  W. 
190.  Mo.  —  Brinson-Judd  Grain  Co.  v. 
Becker,  76  Mo.  App.  375.  Wis.  —  Innea 
V.  Milwaukee,  96  Wis.  170,  70  N.  W. 
1064. 

39.  Ala.  —  Clay  v.  State,  43  Ala.  350. 
Dak.  —  Territory  r.  Conrad,  1  Dak.  363, 
46  N.  W.  605.  iia.  —  State  v.  Johnson, 
133  La.  63,  62  So.  407;  State  v.  French, 
50  La.  Ann.  461,  23  So.  606;  State  v. 
Bellard,  50  La.  Ann.  594.  23  So.  504, 
69  Am.  St.  Rep.  461;  State  v.  Ritchie, 
3  La.  Ann.  511.  Mass.  —  Com.  i:.  Fisch- 
blatt,  4  Mete.  354;  Com.  v.  Call,  21 
Pick.  509,  32  Am.  Dec.  284.  Mich. 
People  V.  Wells,  8  Mich.  104.  N.  Y. 
Miller  v.  People,  25  Hun  473.  N.  C. 
State  V.  Custer,  65  N.  C.  339.  Ore. 
State  V.  Stephanus,  53  Ore.  135,  99  Pac. 
428.  S.  C.  —  State  v.  Duncan,  2  McCord 
129,  S.  D.  — State  v.  Peterson,  23  S. 
D.  629,  122  N.  W.  667.  Va.  — Boiling 
r.  Petersburg,  3  Rand.  (24  Va.)  563. 
Eng.  —  Langley  v.  Paine,  Palm.  192, 
Com.  Rep.  480,  2  East  P.  C.  708,  784,  4 
Burr.   2073. 

40.  People  v.  Tilley,  135  Cal.  61,  67 
Pac.    42.     But    compare    Blackshare   v. 
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or  to  refer  to  extrinsic  facts  appearing  in  the  record.*^  What  is  not 
found  is  not  supposed  to  exist,*-  and  a  court  cannot  supply  the  want  of 
any  facts  by  argument  or  implication  from  what  is  expressly  found.*^ 

X.  OPERATION  AND  EFFECT.  —  A.  Conclusiveness.  —  In  suits 
not  triable  by  jury  as  of  right,  a  verdict  of  a  jury  is  advisory  only." 
But  in  other  actions,  the  verdict  is  binding,  unless  it  is  set  aside,*^  and 
the  judgment  must  conform  thereto.*^ 

B.  Effect  of  Defective  Verdict  in  Criminal  Prosecutions.  —  The 
fact  that  a  verdict  in  a  criminal  case  is  defective  does  not  operate  as 
an  acquittal  and  entitle  a  defendant  to  his  discharge.*^  This  rule  has 
been  applied  to  a  special  verdict  or  verdicts  in  the  nature  of  special 
verdicts  which  fail  to  find  all  the  elements  of  an  offense,*^  but  accord- 
ing to  some  authorities  such  a  verdict  amounts  to  an  acquittal  of  the 
defendant."  If,  however,  a  verdict,  w^hile  insufficient  as  a  conviction  of 
the  offense  it  purports  to  set  out,  is  sufficient  as  to  a  lesser  offense,  the 
accused  will  be  sentenced  on  that.^° 


State,  94  Ark.  548,  128  N.  W.  549.    See 
supra,  III,  E,  7. 

[a]  If  the  verdict  does  not  express 
the  intention  of  the  jury  unequivo- 
cally, (1)  it  must  be  regarded  as  insuf- 
ficient, especially  if  it  is  susceptible  of 
a  different  construction  than  that  of 
guilty  of  the  crime  charged.  People  v. 
Tilley,  135  Cal.  61,  67  Pac.  42.  (2) 
But  an  assessment  of  punishment  may 
make  the  intention  of  the  jury  clear, 
where  it  would  not  otherwise  be  clear. 
Blackshare  v.  State,  94  Ark.  548,  128  S. 
W.  549. 

41.  State  V.  Banner,  143  N.  C.  632, 
57  S.  E.  154. 

42.  State  v.  French,  50  La.  Ann.  461, 
23  So.  606. 

43.  N.  C  — State  v.  Blue,  84  N.  C. 
807;  State  v.  Custer,  65  N.  C.  339. 
Tenn. —  Jones  v.  State,  2  Swan  399. 
Eng.  —  Rex  v.  Plummer,  Kel.  109, 
84  Eng.  Keprint  1103,  but  this  rule 
does  not  require  the  jury  to  find 
that  the  killing  in  a  manslaughter 
case  was  done  voluntarily  since  the 
finding  that  the  act  was  done,  intends 
that  it  was  voluntarily  done,  unless  the 
contrary  appear. 

[a]  If  time  be  not  stated  when  acts 
occurred,  the  court  may  presume  they 
happened  in  the  order  stated  in  the 
verdict.  Rex  v.  Keite,  1  Ld.  Raymond 
138.  91   Eng.   Reprint  989. 

44.  See  14  Standard  Proc.  536. 
Conclusiveness  of  verdict  in  divorce 

actions,  see  7  Standard  Proc.  791. 

45.  See  14  Standard  Proc.  539. 
Affidavits  of  jurors  to  impeach  ver- 


dict, see  3  Ency.  of  Ev.  220;  8  ENCY.  OP 
Ev.  964;  17  Standard  Proc.  480. 

46.  See  15  Standard  Proc.  55. 

47.  Cal,  —  People  v.  Lee  Yime 
Chong,  94  Cal.  379,  29  Pac.  776.  Kan. 
In  re  Black,  52  Kan.  64,  34  Pac.  414, 
39  Am.  St.  Rep.  331.  Mass.  —  Com.  v. 
Call,  21  Pick.  509,  32  Am.  Dec.  284, 
Tex.  —  Garza  v.  State,  39  Tex.  Crim. 
358,  46  S.  W.  242,  73  Am.  St.  Rep.  927; 
Robinson  v.  State,  23  Tex.  App.  315,  4 
S.  W.  904. 

48.  la.  —  State  v.  Arthur,  21  Iowa 
322,  where  the  intent  is  not  found.  La. 
State  V.  Ritchie,  3  La.  Ann.  511.  Mass. 
Com.  V.  Call,  21  Pick.  509,  32  Am.  Dec. 
284,  where  the  verdict  failed  to  find 
the  crime  was  committed  in  the  county. 
N.  C  — State  v.  Banner,  143  N.  C.  632, 
57  S.  E.  154;  State  v.  Crump,  104  N.  C. 
763,  10  S.  E.  468;  State  r.  Bray,  89  N. 
C.  480.  S.  C.  —  State  v.  Duncan,  2  Mc- 
Cord  129;  Citv  Council  r.  Gadsden,  8 
Rich.  L.  (S.  C.)  ISO.  Eng.  — Rex  r. 
Woodfall,  5  Burr.  2661,  98  Eng.  Reprint 
398. 

See  the  title,  "Venire  De  Novo." 

49.  People  v.  Tilley,  135  Cal.  61,  67 
Pac.  42;  People  v.  Small,  1  Cal.  App. 
320,  82  Pac.  87;  State  v.  Stephanus,  53 
Ore.  135,  99  Pac.  428. 

50.  Dak.  —  Territory  i;.  Conrad,  1 
Dak.  363,  46  N.  W.  605.  N.  D.  — State 
r.  .Johnson,  3  N.  D.  150,  54  N.  W.  547. 
Okla.  —  Sanders  v.  State,  13  Okla. 
Crim.  134,  162  Pac.  676.  S.  D.  —  State 
V.  Peterson,  23  S.  D.  629,  122  N.  W.  667. 

[a]  Illustration.  —  There  being  no 
crime  known  as  "aggravated  assault," 
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C.  Aider  by  Verdict.  —  The  effect  of  a  verdict  as  a  cure  of  irregu- 
larities in  thn  prnooodincs  is  olsowhore  di.sciissed.'^ 

XI.  OBJECTIONS  AND  WAIVER.  —  When  a  verdict  is  defective 
a  party  has  several  remedies  which  may  be  avaihable  to  him.  dependinpr 
upon  the  oircumstances  of  the  ease  and  the  defects  objected  tn.^-  lie 
may  require  the  jury  to  reconsider  and  amend  its  verdict.'^  He  may 
move  for  a  new  trial,^*  or  for  a  venire  de  novo,"^  or  in  arrest  of  judg- 
ment,^® or  for  a  judgment  non  obstante  veredicto,*^  or  he  may  appeal 
from  the  judgment  and  procure  a  reversal  of  the  judgment  rendered 
on  the  verdict. ^^  And  in  criminal  cases,  if  the  verdict  is  void,  the  de- 
fendant may  invoke  the  remedy  of  hal)eas  corpus.^®  A  motion  to  strike 
out  portions  of  a  verdict  is  not  a  proper  remedy,  as  a  verdict  must 
stand  or  fall  as  it  is  made.®° 

A  defendant  should  urge  objections  to  formal  defects  in  a  verdict 
at  the  time  of  its  rendition  and  before  the  discharge  of  the  jury,°^  or 


a  verdict  finding  the  defendant  guilty 
thereof  is  in  effect  a  conviction  of  an 
assault,  and  the  word  "aggravated" 
will  be  treated  as  surplusage.  San- 
ders V.  State,  13  Okla.  Crim.  134,  162 
Pac.  676. 

51.  See  21  Standard  Proc.  415. 

52.  Assignment  of  errors  as  to  ver- 
dict, see  8  Standard  Proc.  602. 

53.  See  supra,  VII,  and  see  infra, 
this  section. 

54.  See  20  Standard  Proc.  456,  513, 
517,  534. 

New  trial  on  the  ground  that  verdict 
is  contrary  to  law  or  evidence,  see  20 
Standard  Proc.  513,  517. 

Refusal  to  poll  jury  as  a  ground  for 
new  trial,  see  20  Standard  Proc.  456. 

[a]  If  the  findings  in  a  special  ver- 
dict are  not  supported  hy  the  evidence, 
the  general  rule  is  to  bring  matter  up 
by  motion  for  new  trial.  Tarkington  v. 
Purvis,  128  Ind.  182,  25  N.  E.  879,  9 
L.  E.  A.  607. 

55.  See  the  title,  "Venire  De 
Novo." 

56.  See  2  Standard  Proc.  1027. 

57.  See  14  Standard  Proc.  963  (note 
91),  964. 

58.  See  generally  the  titles  "Ap- 
peals;" "Review;"  and  "Writ  of 
Error." 

[a  J  If  a  verdict  is  not  responsive 
to  the  issue,  or  is  uncertain  or  indefi- 
nite, it  is  open  for  review  on  appeal 
or  writ  of  error  as  part  of  the  record 
proper.  State  v.  Modlin,  197  Mo.  376, 
379,  95  S.  W.  345;  Advance  Thresher 
Co.  V.  Speak,  167  Mo.  App.  470,  151  S. 
W.  235. 

[b]  A  verdict  finding  the  defendant 
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guilty  of  a  non-included  offense  is  er- 
roneous, and  will  be  sot  aside  on  ap- 
peal.   State  r.  Behee,  17  Kan.  402. 

59.  Ex  parte  Dela,  25  Nev.  346,  60 
Pac.  217,  83  Am.  St.  Rep.  603.  See  the 
title,  "Habeas  Corpus." 

I  a  I  Where  Verdict  Is  for  a  Non- 
included  Offense.  —  Ex  parte  Dela,  25 
Xcv.  340,  GO  Pac.  217,  83  Am.  St.  Hep. 
fi()3. 

60.  Ind.  —  Louisville,  N.  A.  &  C  Ry. 
Co.  V.  Hart,  119  Ind.  273,  21  N.  E.  753, 
4  L.  R.  A.  549.  Pa.  —  Donaldson  Iron 
Co.  r.  Howley  Const.  Co.,  226  Pa.  445, 
75  Atl.  685,  18  Ann.  Cas.  778.  Wyo. 
:\IcBride  r.  Union  Pac.  Ry.  Co.,  3  Wyo. 
247,  21  Pac.  687.  Wis.  — But  see 
Keller  v.  Schmidt,  104  Wis.  596, 
SO  X.  W.  935;  Menominee  River 
S.  &  D.  Co.  V.  Milwaukee  &  N. 
R.  Co.,  91  Wis.  447,  65  N.  W.  176. 
The  practice  is  to  move  to  strike  out 
the  parts  of  a  special  verdict  not  sup- 
ported by  evidence,  and  if  there  be 
then  sufficient  on  the  remaining  find- 
ings and  fhe  uncontroverted  evidence 
to  support  it  a  judgment  follows  for 
the  moving  party. 

[a]  If  there  is  a  conflict  in  the 
evidence  on  which  the  finding  is  based 
the  court  cannot  strike  out.  Menominee 
River  S.  &  D.  Co.  v.  Milwaukee  &  N.  R. 
Co.,  91   Wis.  447,  65  N.  W.   176. 

61.  Fla.  —  Marianna  Mfg.  Co.  v. 
Boone,  55  Fla.  289,  45  So.  754.  Ind. 
Thomas  v.  Felt,  21  Ind.  App.  265,  52 
N.  E.  171.  Ky.—  Williams  v.  Com.,  140 
Ky.  34,  130  S.  W.  807.  Neb.— Kingman 
Implement  Co.  v.  Strong,  2  Neb.  Unof. 
729,  89  N.  W.  993.  S.  C  — Rhame  v. 
Sumter,  101  S.  E.  832. 
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they  vn]]  be  deemed  to  have  been  waived."    But  defects  of  substance 
are  not  so  waived.^^ 

While  the  receipt  of  a  verdict  may  be  compelled  by  mandamus,^*  an 
error  in  setting  aside  a  verdict  cannot  be  reviewed  by  mandamus  pro- 
ceedings.*'^ 

XII.  DIRECTED  VERDICT.  —  A.  In  General.  —  The  power  of  a 
court  to  direct  the  return  of  a  particular  verdict  under  certain  circum- 
stances is  recognized  in  most  jurisdictions  in  civil  actions,^^  and  to  a 


See  supra,  VII;  VIII,  E. 

62.  Ark.  — Hodges  v.  Bayley,  102 
Ark.  200,  143  S.  W.  92.  Cal.  —  Rankin 
V.  Central  Pac.  R.  Co.,  73  Cal.  93,  15 
Pac.  57.  Idaho.  —  Blackfoot  Stock  Co. 
V.  Delamue,  3  Idaho  291,  29  Pac.  97. 
Ind.  —  Kluse  v.  Sparks,  10  Ind.  App. 
444,  36  N.  E.  914,  37  N.  E.  1047.  Ky. 
Walter  v.  Louisville  Ey.  Co.,  150  Ky. 
652,  150  S.  W.  824;  Williams  v.  Com., 
140  Ky.  34,  130  S.  W.  807.  Neb. 
Kingman  Implement  Co.  v.  Strong,  2 
Neb.  Unof.  729,  89  N.  W.  993.  Tex. 
Barker  v.  Ash  (Tex.  Civ.  App.),  194  S. 
W.  465. 

fa]  Objections  to  the  form  of  a  ver- 
dict cannot  be  raised  for  the  first  time 
(1)  on  appeal  (Quimbv  r.  Boyd,  8  Colo. 
194,  6  Pac.  462),  or  (2)  on  motion  for 
new  trial.  Kingman  Implement  Co.  v. 
Strong,  2  Neb.  Unof.  729,  89  N.  W.  993; 
Rhame  v.  Sumter  (S.  C.)  101  S.  E.  832. 

[b]  A  motion  to  make  a  verdict 
more  specific  comes  foo  late  if  made 
after  the  discharge  of  the  jurv.  Thom- 
as V.  Felt,  21  Ind.  App.  265,  "52  N.  E. 
171. 

63.  Williams  v.  Com.,  140  Ky.  34, 
130  S.  W.  807;  Archer  v.  Long,  32  S. 
C.  171,  11  S.  E.  86. 

[a]  Irresponsiveness  in  a  verdict  is 
not  waived  by  a  failure  (1)  to  object 
before  the  discharge  of  the  jury.  Cal. 
Rankin  v.  Central  Pac.  R.  Co.,  73  Cal. 
93,  15  Pac.  57.  Ky.  —  Davis  v.  Stone, 
172  Ky.  696,  189  S.  W.  937.  Mo.  —  Ad- 
vance Thresher  Co.  v.  Speak,  167  Mo. 
App.  470,  151  S.  W.  235.  W.  Va. 
State  V.  Friedley,  73  W.  Va.  684,  SO  S. 
E.  1112.  (2)  But  the  objection  cannot 
be  urged  on  appeal,  unless  first  brought 
to  the  attention  of  the  trial  court  either 
by  motion  in  arrest  of  judgment  or  for 
a  new  trial.  Marquis  -p.  Clark,  64  Mo. 
601 ;  Kamerick  v.  Castleman,  29  Mo.  I 
App.  658;  Edington  v.  Pickle,  1  Sneed 
(Tenn.)   122,  125,  under  statute. 

[b]  An  express  waiver  of  substan- 
tial  defects    is   as   irregular   and   inef- 


fectual as  the  verdict  itself.     Campbell 
f.  Jones,  38  Cal.  507. 

64.  See  supra,  VI,  K. 

65.  State  v.  Powell,  10  Neb.  48,  4 
N.  W.  317. 

66.  U.  S.  —  Oseanyan  v.  Arms  Co., 
103  U.  S.  261,  26  L.  ed.  539.  lU.  —  An- 
thony r.  Wheeler,  130  111.  128,  22  N.  E. 
494,  17  Am.  St.  Rep.  281.  Mich.  — Fox 
r.  Spring  Lake  Iron  Co.,  89  Mich.  387, 
399,  50  N.  W.  872.  N.  Y.  — People  v. 
Walker,  198  N.  Y.  329,  91  N.  E.  S06. 
Tex.  —  Morris  v.  Travelers'  Ins.  Co. 
(Tex.    Civ.   App.),   43   S.    W.   898. 

See  13  Standard  Proc.  789. 

Directing  verdict  as  a  denial  of  a 
trial  by  jury,  see  16  Standard  Proc. 
950. 

Directing  verdict  subject  to  opinion 
of  court,  see  sii/pra,  III,  D,  3. 

In  libel  suit,  see  18  Standard  Proc. 
951. 

In  third  party  claims,  see  16  Stand- 
ard Proc.  153. 

In  action  for  rent,  see  18  Standard 
Proc.  501. 

In  proceeding  to  enforce  landlord's 
lien,  see  18  Standard  Proc.  557. 

Directing  verdict  in  equity,  see  14 
Standard  Proc.  535. 

Direction  of  verdict  by  justice  of  the 
peace,  see  18  Standard  Proc.  69,  602. 

On  trial  de  novo,  on  appeal  from  jus- 
tice's court,  see  IS  Standard  Proc.  336. 

Comment  by  court  on  evidence,  see 
13  Standard  Proc.  S20,  et  seq. 

[a]  In  a  will  contest,  a  verdict  may 
be  directed.  In  re  Carey's  Estate,  56 
Colo.  77,  136  Pac.  1175,  Ann.  Cas. 
191.5B,  951,  51  L.  R.  A.  (N.  S.)  927; 
La  Rue  r.  Lee,  63  W.  Va.  388,  60  S.  E. 
388,  129  Am.  St.  Rep.  978. 

ft)]  Either  for  the  defendant  or  the 
plaintiff,  a  verdict  mav  be  directed. 
Anthonv  v.  Wheeler,  130  111.  128,  22 
N.  E.  494,  17  Am.  St.  Rep.  281.  . 

[c]  A  federal  court  has  power  to 
direct  a  verdict.  Oseanyan  v.  Arms  Co., 
103  U.  S.  261,  26  L.  ed.  539. 
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limited  extent  in  criminal  prosecutions.'^  A  motion  for  a  directed  ver- 
dict performs  the  same  function  in  connection  with  tiie  evidence  as 
does  a  demurrer  in  connection  with  a  pleading.  It  challenges  the  legal 
sufficiency  of  the  evidence."  It  is  in  the  nature  of,"  but  not  equivalent 
to^"  a  demurrer  to  the  evidence,  which  remedy  it  has  largely  super- 
seded. It  is  similar  also  to  a  motion  for  a  non.suit,^*  but,  according  to 
most  authorities  there  is  a  marked  difference  between  the  two  as  to  the 
effect  of  the  judgment  rendered.^* 


[d]  In  Virginia.  —  Diroctinp;  a  ver- 
dict is  not  in  accordance  with  the  prac- 
tice in  Virginia,  but  any  error  in  doing 
so  is  harmless  where  it  appears  no  oth- 
er verdTct  can  be  properly  rendered. 
Ilargrave's  Admr.  v.  Shaw  Land  &  T. 
Co.,  Ill  Va.  84,  68  S.  E.  278,  Ann.  Cas. 
1912A,  151. 

67.  See  infra,  XII,  B,  2. 

On  embracery,  see  8  Standard  Peoc. 
255. 

[a]  Statutes  governing  the  direction 
of  verdicts  in  civil  cases  do  not  extend 
to  criminal  prosecutions.  Kyan  v. 
State,  60  Fla.  25,  27,  53  So.  448. 

68.  Eidlcy  v.  Portland  Taxicab  Co., 
90  Ore.  529,  177  Pac.  429. 

69.  U.  S.  —  Merrick  v.  Giddings, 
115  U.  S.  30O,  305,  6  Sup.  Ct.  65,  29  L. 
ed.  403;  Parks  v.  Ross,  11  How.  362,  13 
L.  ed.  730.  Ore.  —  Sorenson  r.  Smith, 
65  Ore.  78,  129  Pac.  757,  131  Pac.  1022, 
Ann.  Cas.  191 5 A,  11?7.  Tenn.  — Green- 
law V.  Louisville  &  N.  R.  Co.,  114  Tenn. 
187,  19!2,  86  S.  W.  1072.  Vt.  — Mnson 
V.  Sault,  108  Atl.  267;  Bass  v.  Rublee, 
76  Vt.  395,  57  Atl.  965;  Latremouille  v. 
Bennington  &  E.  Ey.  Co.,  63  Vt.  336, 
22  Atl.  656. 

See  infra,  XII,  B,  1,  c;  XII,  C,  4. 

[a]  Remedies  Compared.  —  A  mo- 
tion for  a  verdict  is  governed  by  the 
same  rules  as  a  demurrer  to  the  evi- 
dence as  to  the  mode  of  viewing  the 
evidence.  But  the  required  technicali- 
ties of  the  demurrer  and  the  procedure 
incident  thereto  have  no  place  when 
the  court  is  moved  to  direct  a  verdict. 
The  province  of  the  court  on  such  a 
motion  is  not  to  weigh  the  evidence 
and  ascertain  where  the  preponderance 
is;  but  it  is  limited  strictly  to  deter- 
mining whether  there  is,  or  is  not,  evi- 
dence from  which,  if  believed,  it  may 
reasonably  be  inferred,  in  legal  con- 
templation, that  the  fact  affirmed  ex- 
ists, excluding  the  effect  of  all  modify- 
ing or  countervailing  evidence;  and  on 
overruling  the  motion,  no  judgment  is 
rendered    against    the    moving    party! 
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Bass  f.  Rublee,  76  Vt.  395,  400,  57  Atl. 
965.  See  also  7  Standard  Proc.  25,  not« 
86. 

[b]  The  remedj'  by  directing  a  ver- 
dict in  its  practical  operation  appearg 
more  direct  and  easily  administered 
than  that  by  demurrer  to  the  evidence. 
Greenlaw  r.  Louisville  &  N.  R.  Co.,  114 
Tenn.  1S7,  192,  S6  S.  W.  1072. 

70.  Bartelott  v.  International  Bank, 
119  111.  259,  269,  9  N.  E.  898.  See  7 
Standard  Proc.  25,  and  irifra,  XII,  C,  6. 

71.  N.  H.  —  Ordwav  v.  Boston  &  M. 
R.  R.,  69  N.  H.  429,  45  Atl.  243.  Ore. 
Ridley  v.  Portland  Taxicab  Co.,  90  Ore. 
529,  177  Pac.  4^29.  Utah.  —  Stewart  i. 
Oregon  Short  Line  R.  R.  Co.,  39  Utah 
375,  117  Pac.  465. 

See  Mayer  v.  Carothers,  14  Mont. 
274,  36  Pac.  182;  Creek  r.  McManus, 
13  Mont.  152,  32  Pac.  675;  McKay  v. 
Montana  Union  Ry.  Co.,  13  Mont.  15, 
31  Pac.  999,  holding  an  order  directing 
a  verdict  for  the  defendant  should  be 
classified  as  a  nonsuit. 

[a J  Though  an  involuntary  nonsuit 
cannot  be  ordered  by  a  particular 
court,  it  may  direct  a  verdict.  Osean- 
yan  v.  Arms  Co.,  103  U.  S.  261,  26  L. 
ed.  639;  People  v.  Bennett,  49  N.  Y. 
137. 

[b]  Both  Take  the  Case  From  the 
Jury.  —  Stewart  v.  Oregon  Short  Line 
R.  Co.,  39  Utah  375,  117  Pac.  465. 

[cj  The  same  failure  to  make  a  case 
proper  to  be  submitted  to  a  jury  auth- 
orizes both  a  motion  for  a  directed  ver- 
dict and  for  a.  nonsuit.  Ordway  v. 
Boston  &  M.  R.  R.,  69  N.  H.  429,  4a 
Atl.  243. 

72.  'hi  re  Sharon's  Estate,  179  Cal. 
447,  177  Pac.  283.  Contra,  Ordway  v. 
Boston  &  M.  R.  R.,  69  N.  H.  4^,  45 
Atl.  243,  holding  both  judgments*  are  a 
bar  to  a  subsequent  action.  See  also 
Consolidated  G.  &  S.  Min.  Co.  v. 
Struthers,  41  Mont.  565,  111  Pac.  152, 
holding  that  whether  the  remedy  by 
nonsuit  or  a  directed  verdict  is  pur- 
sued, the  result  is  the  same. 
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B.  When  Verdict  May  Be  Directed.  —  1.  In  Civil  Cases.  —  a.  On 
Pleadings.  —  A  motion  for  a  directed  verdict  does  not  ordinarily  reach 
defects  in  the  pleadings/'  especially  such  defects  as  are  curable  by 
amendment.^*  But  it  has  been  held  that  this  is  a  proper  remedy  where 
the  plaintiff's  pleading  fails  to  state  a  cause  of  action/^  or  the  defend- 
ant's answer  fails  to  state  a  defense.^® 

b.  On  Opening  Statement  of  Counsel.  —  In  some  jurisdictions,  a  trial 
court  may  direct  a  verdict  for  the  defendant  when  counsel  for  the  plain- 
tiff in  his  opening  statement  clearly  and  deliberately  admits  a  fact 
which  necessarily  precludes  a  recovery.'''^  But  a  mere  omission  or  mis- 
statement of  some  fact  in  the  opening  does  not  authorize  the  direction 
of  a  verdict.'* 


Effect  of  judgment  of  nonsuit,  see  7 
Standard  Pkoc.  683:  15  Standard  Peoc. 
592. 

Effect  of  judgment  on  directed  ver- 
dict, sec  infra,  XII,  C,  6. 

73.  III.  —  Gerke  v.  Fancher,  158  111. 
375,  41  N.  E.  982,  holding  that  as  a 
motion  to  direct  a  verdict  is  in  the  na- 
ture of  a  demurrer  to  the  evidence,  it 
cannot  reach  defects  in  the  declara- 
tion, la.  —  Wrought  Iron  Bridge  Co.  v. 
Green,  53  Iowa  562,  5  N,  W.  770.  Ore. 
Eidlev  f.  Portland  Taxicab  Co.,  90  Ore. 
529,  177  Pac.  429. 

As  to  judgment  on  the  pleadings,  see 
14  Standard  Proc.  926. 

74.  Cahill  f.  Illinois  Cent.  R.  Co., 
137  Iowa  577,  115  N.  W.  216;  Ridley 
V.  Portland  Taxicab  Co.,  90  Ore.  529, 
177  Pac.  429. 

75.  Smith  f.  Burlington  C.  E.  &  N. 
R.  Co.,  59  Iowa  73,  12  N.  W.  763.  See 
6  Standard  Proc.  994. 

As  to  whether  this  defect  is  cureable 
by  amendment,  see  20  Standard  Proc. 
853. 

76.  Hrabak  v.  Dodge,  62  Neb.  591, 
87  N.  W.  358;  Sloan  Com.  Co.  v.  Frv 
&  Co.,  4  Xeb.  (Unof.)  647,  95  N.  W.  862. 

77.  XJ.  S.  —  Oscanyan  v.  Arms  Co., 
103  U.  S.  261,  26  L.  ed.  539.  D.  C. 
Hornblower  v.  George  Washington  Uni- 
versity, 31  App.  Cas.  64,  14  Ann.  Cas. 
696.  111.  —  See  Martin  Emerieh  Outr 
fitting  Co.  V.  Siegel  Cooper  &  Co.,  108 
111.  App.  364.  Kan.  —  Brashear  v.  Rab- 
enstein,  71  Kan.  455,  80  Pac.  950. 

Compare^  Leonard  v.  Beaudry,  68 
Mich.  312,  36  N.  W.  88.  And  see  20 
Standard  Proc.  808. 

[a]  Limitation  on  Exercise  of  Pow- 
er.—  The  trial  court  should  not  exer- 
cise its  power  of  directing  a  verdict, 
unless  it  clearly  appears  from  the  plain- 
tiff's own  statement  that  he  cannot  re- 


flT 


cover,  unless  the  statement  clearly 
shows  that  no  cause  of  action  exists. 
The  party  should  be  allowed  to  explain 
and  qualify  his  statement  so  far  as  the 
truth  will  permit;  but  if  with  such  ex- 
planation and  qualification,  it  should 
clearly  appear  that  there  could  be  no 
recovery,  the  court  should  not  hesitate 
to  so  declare  and  give  such  direction 
as  will  dispose  of  the  action.  Horn- 
blower  f.  George  Washington  Univer- 
sity, 31  App.  Cas.  (D.  C.)  64,  14  Ann. 
Cas.  696. 

[b]  It  is  not  good  practice  to  de- 
cide a  case  upon  the  opening  of  coun- 
sel. Leonard  v.  Beaudrv,  68  Mich.  312, 
36  N.  W.  88.  See  20  Standard  Proc. 
8fl8. 

[c]  Corrupt  Cause  of  Action.  —  If 
it  appears  from  the  opening  statement 
that  the  action  is  brought  to  obtain 
compensation  for  acts  denounced  by 
law  as  corrupt,  and  immoral,  or  crim- 
inal, a  verdict  for  the  defendant  may 
be  directed.  Oscanvan  t.  Arms  Co.,  103 
U.  S.  261,  26  L.  ed.  539. 

[d]  If  it  appears  that  plaintiflf's 
cause  of  action  is  barred  by  the  statute 
of  limitations,  a  verdict  may  be  di- 
rected. Hornblower  v.  George  Wash- 
ington University,  31  App.  Cas.  (D.  C.) 
64,   14   Ann.   Cas.   696. 

[e]  Survival.  —  Where  it  appears 
the  cause  of  action  sued  on  does  not 
survive  to  the  plaintiff.  Hey  v.  Prime, 
197  Mass.  474,  84  N.  E.  141. 

Nonsuit  on  opening  statement,  see  20 
Standard  Proc.  808,  note  87. 

78.  Pietsch  v.  Pietsch,  245  111.  454, 
02  N.  E.  325,  29  L.  R.  A.  (N.  S.)  218 
(note);  Martin  Emerieh  Outfitting  Co. 
r.  Siegel  Cooper  &  Co.,  108  111.  App.  364. 
See  Fletcher  v.  London,  etc.  R.  Co., 
[1892]  1  Q.  B.  122,  65  L.  T.  N.  S.  605. 
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In  like  manner,  a  verdict  may  be  directed  on  the  defendant's  open- 
ing statement.''^ 

c.  Upon  the  Evidence.  — It  is  a  fundamental  rule  that  a  trial  court 
may  direct  a  verdict  in  a  civil  action  when  the  evidence  raises  questions 
which  are  purely  questions  of  law/''  If  the  evidence  is  such  that  reason- 
able minds  might  draw  but  one  conclusion  tlierefrom,  tlie  ([uestion  pre- 
sented is  one  of  law,  and  the  court  may  direct  the  jury  to  return  a  ver- 
dict for  the  party  entitled  thereto.**^  But  if  different  inferences  of  fact 
may  be  drawn  from  the  evidence,^^  or  if  there  is  any  substantial  con- 
flict in  the  evidence  relating  to  a  material  issue  or  question  of  fact," 


79.  See  Nelson  r.  Mctz  Bros.  Brew. 
Co.,  3  Neb.  (Unof.)  81,  90  N.  W.  7G6. 
See  8  Standard  Proc.  1122. 

80.  U.  S.  —  The  Texas  &  Pac.  Ry. 
Co.  V.  Cox,  145  U.  S.  51)3,  6;J6,  12  Sup. 
Ct.  905,  36  L.  ed.  829;  United  States 
t'.  Tavlor,  3  McCrary,  500,  11  Fed.  470. 
Ark.  —  Paxton  v.  State,  114  Ark.  393, 
170  S.  W.  80,  Ann.  Cas.  191(iA,  1239. 
Conn.  —  Bradburv  v.  South  Norwalk,  SO 
Conn.  298,  68  Atl.  321.  111.  — Wolf  v. 
Chicago  Sign  Printing  Co.,  233  111.  501, 
84  N.  E.  614,  13  Ann.  Cas.  369;  Swift 
&  Co.  V.  Fue,  167  111.  443,  47  N.  E.  761. 
Vt.  — Mason  v.  Sault,  108  Atl.  *267. 

See  21  Standard  Proc.  857. 

81.  Cal.  — Los  Angeles  F.  &  M.  Co. 
r.  Thompson,  117  Cal.  594,  49  Pac.  714. 
Del.  —  Philadelphia  B.  &  W.  R.  Co.  v. 
Gatta,  4  Boyce  38,  85  Atl.  721,  Ann. 
Cas.  1916E,  1227.  Fla.  —  C.  B.  Rogers 
Co.  V.  Meinhardt  Bros.  &  Co.,  37  Fla. 
480,  19  So.  878,  under  statute.  Ga. 
Code,  1910,  §5926;  People's  Bank  v. 
Insurance  Co.,  146  Ga.  514,  91  S.  E. 
684,  L.  R.  A.  191 7D,  S68.  Okla.  — Su- 
preme "Tribe  of  Ben  Hur  r.  Owens,  50 
Okla.  629,  151  Pac.  198,  L.  R.  A.  191 6A, 
979.  S.  C.  —  Gobbel  v.  Columbia  Ry. 
G.  &  E.  Co.,  107  S.  C.  367,  93  S.  E.  137. 
S.  D.  —  Haugen  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  3  S.  D.  394,  53  N.  W.  769.  Tex. 
Eason  v.  Eason,  61  Tex.  225.  Utah. 
Smallev  v.  Rio  Grande  Western  R.  Co., 
34  Utah  423,  440,  98  Pac.  311. 

See  the  title  "Province  of  Judge 
and  Jury." 

82.  U.  S.  —  Travelers'  Ins.  Co.  v. 
Randolph,  78  Fed.  754,  24  C.  C.  A.  305. 
Cal. —  Los  Angeles  F.  &  M.  Co.  f. 
Thompson,  117  Cal.  594,  49  Pac.  714. 
Mich.  —  Fox  V.  Spring  Lake  Iron  Co., 
89  Mich.  387,  50  N.'  W.  872.  N.  C. 
Tavlor  v.  Security  L.  &  A.  Co.,  145  N. 
C.  "383,  59  S.  E.  139.  Tenn.  —  Tvrus  v. 
Kansas  Citv,  Ft.  S.  &  M.  R.  Co.,  114 
Tenn.  579,  593,  86  S.  W.  1074. 
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See  infra,  XTl,  C,  4. 

[  a  I  Where  reasonable  minds  might 
reach  different  conclusions  from  the 
evidence.  Offutt  c.  Columbian  Expo- 
sition, 175  111.  472,  51  N.  E.  651;  Rich 
V.  Rich,  16  Wend.  (N.  Y.)  663. 

83.  U.  S.  —  Travelers'  Ins.  Co.  v. 
Ran.loli)h,  78  Fed.  754,  ^24  C.  C.  A.  305. 
Ark. —  St.  Louis  S.  W.  R.  Co.  r.  Mul- 
kev,  100  Ark.  71,  1.39  S.  W.  643,  Ann. 
Cas.  1913C,  1339.  Cal.  —  7"  re  Sharon's 
Estate,  179  Cal.  447,  177  Pac.  2S3;  Los 
Angeles  F.  &  M.  Co.  v.  Thompson,  117 
Cal.  594,  49  Pac.  714;  Lacey  r.  Porter, 
103  Cal.  597,  37  Pac.  635.  Conn. 
Bradbury  v.  South  Norwalk,  80  Conn. 
298,  68  Atl.  321.  Del.  —  Philmlelphia, 
B.  &  W.  R.  Co.  f.  Gatta,  4  Boyce  38, 
85  Atl.  721,  Ann.  Cas.  1916E,  1227.  Ind. 
Cincinnati,  I.  St.  L.  &  C.  E.  Co.  v. 
Darling.  130  Ind.  376,  30  N.  E.  416. 
Pa.  —  Holland  r.  Kindregan,  155  Pa. 
156,  25  Atl.  1077.  Tenn.  —  Tyrus  v. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.,  114 
Tenn.  579,  86  S.  W.  1074;  Cantrell  V. 
Knoxville,  C.  G.  &  L.  K.  Co.,  90  Tenn. 
G38,  18  S.  W.  271. 

See  14  Standard  Proc.  510,  and  in- 
fra, XII,  C,  4. 

[a]  If  there  is  substantial  evidence 
both  ways,  even  if  there  be  a  prepon- 
derance of  evidence  one  way,  a  verdict 
may  be  directed.  Travelers'  Ins.  Co.  v. 
Randolph,  78  Fed.  754,  24  C.  C.  A.  305. 

[b]  Testimony  will  not  be  consid- 
ered as  necessarily  undisputed  (1)  be- 
cause no  witness  denies  it.  Kennedy  v. 
Modern  Woodmen,  243  111.  560,  90  N.  E. 
1084,  28  L.  R.  A.  (N.  S.)  181;  Wilson 
r.  Royal  Neighbors,  139  Mich.  423,  102 
N.  W.  957.  Compare  Skillern  r.  Baker, 
82  Ark.  86,  100  S.  W.  764,  12  Ann.  Cas. 
243  (note),  and  14  Ency.  of  Ev.  121, 
et  seq.  (2)  Where  the  plaintiff  relies 
on  a  presumption  of  death  from  unex- 
plained absence,  the  mere  fact   that   a 

I  witness  testifying  to  having  seen  the 
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or  if  a  eanse  fairlj^  depends  upon  the  effect  or  weight  of  testimony,^*  or 
on  the  credibility  of  witnesses,^^  the  question  presented  is  one  of  fact, 
not  (.f  law,  and  a  verdict  cannot  be  directed.  It  is  not  a  proper  test 
that  the  trial  court  after  weighing  the  evidence  would,  on  a  motion  fop 
a  new  trial,  set  aside  a  verdict,^^  though  if  the  testimony  is  such  as  to 
compel  the  court  to  set  aside  a  verdict  in  opposition  to  it,  so  that  a  re- 
fusal to  do  so,  would  be  held  by  an  appellate  court  to  be  error,  the  trial 
court  should  direct  a  verdict. ^^ 

Verdict  Against  Party  Holding  Burden  of  Proof.  —  While  the  scintilla  of 
evidence  doctrine  still  prevails  in  some  states,**  this  doctrine  has  been 


missing  man  is  not  contradicted  does  not 
necessitate  the  direction  of  a  verdict 
for  the  defendant.  Kennedy  v.  Modern 
Woodmen,  243  111.  560,  90  N.  E.  1084, 
28  L.  E.  A.  (X.  S.)  181. 

[ej  In  New  York,  statute  authorizes 
the  court,  pending  a  motion  for  the  di- 
rection of  a  verdict,  to  submit  to  the 
jury  any  disputed  question  of  fact 
raised  by  the  pleadings,  and  then  direct 
such  a  verdict  as  either  party  is  en- 
titled to.  Page  v.  Shainwald,  52  App. 
Div.  349,  65  N.  Y.  Supp.  174. 

84.  Phoenix  Mut.  Life  Ins.  Co.  v. 
Doster,  lOG  U.  S.  30,  1  Sup.  Ct.  18,  27 
L.  ed.  65.    See  infra,  XII,  C,  4. 

85.  McDonald  f.  Metropolitan  St. 
Ry.  Co.,  167  X.  Y.  66,  60  N.  E.  282.  See 
ivfra,  this  subsection  and'  XII,  C,  4; 
also  21  Standard  Proc.  859. 

86.  U.  S.  —  Travelers'  Ins.  Co.  v 
Randolph,  78  Fed.  754,  760,  24  C.  C. 
A.  305;  Mt.  Adams  &  E.  P.  Inclined 
Ry.  Co.  r.  Lowery,  74  Fed.  463,  20  C 
C'  A.  596.  Fla. —  Gravette  v.  Turner,  8] 
So.  476;  Florida  East  Coast  Ry.  Co.  v. 
Hayes,  66  Fla.  589,  594,  64  So.  .274.  N. 
Y.  — McDonald  v.  Metropolitan  St.  Ry 
Co.,  167  N.  Y.  66,  60  X.  E.  282. 

As  to  setting  aside  verdict,  see  20 
Standard  Proc.  524. 

[a]  There  is  a  difference  (1)  be- 
tween the  legal  discretion  of  a  court 
to  set  aside  a  verdict  as  against  the 
weight  of  evidence,  and  that  obligation 
which  a  court  has  to  withdraw  a  case 
from  the  jury  or  direct  a  verdict,  foi 
insufficiency  of  evidence.  In  the  lat- 
ter ease  it  must  be  so  insufficient  in  fact 
as  to  be  insufficient  in  law;  in  the  for- 
mer case  it  is  merely  insufficient  in 
fact,  and  it  may  be  either  insufficient 
in  law,  or  may  have  more  weight,  and 
not  enough  to  justify  the  court,  in  ex- 
ereisins  the  control  given  it  by  law  to 
prevent  unjust  verdicts,  to  allow  a  ver- 
dict to  stand.    In  the  former  case,  he 


is  necessarily  required  to  weigh  the 
evidence;  in  the  latter  he  cannot  do 
so.  Mt.  Adams  &  E.  P.  Inclined  Ry. 
Co.  f.  Lowery,  74  Fed.  463,  20  C.  C. 
A.  596,  610.  (2)  Furthermore,  there  ia 
no  standard  by  which  to  determine 
when  a  verdict  may  be  set  aside  as 
against  the  evidence.  It  depends  on 
the  discretion  of  the  trial  court.  The 
results  of  setting  aside  and  directing 
a  verdict  are  different  also.  One  re- 
sults in  a  retrial.  In  the  other  case  the 
judgment  is  final.  One  involves  a  mere 
matter  of  remedy  or  procedure.  The 
other  determines  substantial  rights. 
One  rests  in  discretion,  the  other  upon 
legal  right.  McDonald  v.  Metropolitan 
St.  Ry.  Co.,  167  X^.  Y.  66,  60  X".  E.  282. 

87.  U.  S.  — Phoenix  Mut.  Life  Ins. 
Co.  V.  Doster,  106  U.  S.  30,  1  Sup.  Ct. 
18,  27  L.  ed.  65;  Travelers'  Ins.  Co. 
V.  Randolph,  78  Fed.  754,  24  C.  C.  A. 
305.  Cal.  —  Los  Angeles  F.  &  M.  Co.  v. 
Thompson,  117  Cal.  594,  49  Pac.  714. 
Me.  —  See  Moore  v.  McKennev,  83  Me. 
80,  21  Atl.  749,  23  Am.  St.  Rep.  753. 
S.  D.  —  Peet  r.  Dakota,  Fire  &  M.  Ins. 
Co.,  1  S.  D.  462,  47  X.  W.  532. 

[a]  Wlien  it  would  be  a  plain  duty, 
not  merely  a  matter  of  discretion,  to 
set  aside  a  verdict,  a  verdict  may  be 
directed.  Thompson  v.  Pioneer-Press 
Co.,  37  Minn.   285,  33  N.   W.  856. 

88.  Ga.  —  Mcrcier  v.  Mercier,  43 
Ga.  3/23.  Ky.  —  Louisville  &  N.  R.  Co. 
r.  Chambers.  165  Ky.  703,  178  S.  W. 
1041,  Ann.  Cas.  1917B  471;  American 
Dist.  Tel.  Co.  v.  Oldham,  148  Ky.  320, 
146  S.  W.  764,  Ann.  Cas.  1913E,  376; 
Stephens  f.  Brooks,  2  Bush  137.  Mich. 
Rosie  V.  Willards,  44  Mich.  3S2,  6  N. 
W.  872.  Pa.  —  Fitzwater  r.  Stout,  16 
Pa.    22. 

See  Rogers  Co.  v.  Meinhardt,  37  Fla. 
480,  19  So.  878. 

[a]  The  scintilla  of  evidence  doc- 
trine requires  the  submission  of  a  case 
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exploded  in  most  jurisdictions^^'  and  a  more  reasonal)le  and  better  rule 
has  been  established,  namely,  that  if  there  is  no  substantial  evidence 
upon  which  tbe  jury  may  properly  return  a  vrrdiot  in  iavor  of  the 
party  having  the  burden  of  proof,'"  the  case  should  be  withdrawn  from 
the  jury  and  a  verdict  directed,  unless,  it  has  been  held,  the  circum- 


to  the  jury  if  there  is  a  scintilla  of 
evidence  to  support  the  averments  of 
the  party  having  the  burden  of  proof, 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  f. 
Zachary's  Admr.,  32  Ky.  L.  Rep.  678, 
106  S.  'W.  842. 

[b]  Definition.  —  "A  mere  scintilla 
of  evidence,  if  it  means  anything:, 
means  the  least  particle  of  evidence,— 
evidence  which  without  further  evi- 
dence, is  a  mere  trifle."  Offutt  v. 
Columbia  Exposition,  175  111.  472,  51 
N.  E.  651.  The  doctrine  does  not  pre- 
vail in  Illinois. 

Effect  of  evidence  inconsistent  with 
physical  laws,  see  infra,  this  section. 

89.  Ark.  —  Catlett  f.  St.  Louis,  I. 
M.  &  S.  Ey.  Co.,  57  Ark.  461,  21  S.  W. 
1062,  38  Am.  St.  Rep.  254.  111.  — Of- 
futt r.  Columbian  Exposition,  175  111. 
472,  51  N.  E.  651.  la.  —  Cherry  v.  Dcs 
Moines  Leader,  114  Iowa  298,  86  N.  W. 
328,  89  Am.  St.  Rep.  365,  54  L.  R.  A. 
855.  Me.  —  Connor  v.  Giles,  76  Me.  132, 
134.  N.  B.  —  Duncan  v.  Groat  North- 
ern Ry.  Co.,  17  N.  D.  610,  118  N.  W. 
826,  19  L.  R.  A.  (N.  S.)  952.  Eng. 
Ryder  v.  Wombwell,  L.  R.  4  Exeh.  32, 
36. 

90.  U.  S.  —  Empire  State  Cattle  Co. 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  210  TJ.  S. 
1,  28  Sup.  Ct.  607,  52  L.  ed.  931;  Sparf 
V.  United  States,  156  U.  S.  51,  15  Sup. 
Ct.  273;  Marion  County  v.  Clark,  94 
U.  S.  278,  284,  .24  L.  ed.  59;  Pleasants 
V.  Fant,  22  Wall.  116,  122,  22  L,  ed. 
780;  Cudahy  Packing  Co.  v.  Marcan, 
106  Fed.  645,  45  C.  C.  A.  515,  54  L.  R. 
A.  258.  Ark.  —  Catlett  v.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.,  57  Ark.  461,  21  S.  W. 
106)2,  38  Am.  St.  Rep.  254.  Cal.-— Los 
Angeles  P.  &  M.  Co.  v.  Thompson,  117 
Cal.  594,  49  Pac.  714.  111.  — Devine  v. 
Delano,  272  111.  166,  111  N.  E.  742, 
Ann.  Cas.  1918A,  689;  Offutt  v.  World's 
Columbian  Expo.,  175  111.  472,  51  N.  E. 
651;  Bartelott  v.  International  Bank, 
119  111.  259,  9  N.  E.  898.  la.  — Cherry 
V.  Des  Moines  Leader,  114  Iowa  298,  86 
N.  W.  323,  89  Am.  St.  Rep.  365,  54  L. 
R.  A.  855.  Me.  —  Connor  v.  Giles,  76 
Me.  132.  Md.  — Belt  v.  Marriott,  9 
Gill  331,  334.  Miss.  —  Illinois  Cent. 
R.  Co.  V.  Boehms,  70  Miss.  11,  12  So. 

Vol.  XXV 


23.  Pa.  —  Ily.itt  r.  Johnston,  01  Pa. 
196.  Eng.  —  Rvder  v.  Wombwell,  L. 
R.  4  Exeh.  32,   its. 

[a]     Eule  Stated, —  (\)  "Judges are 
no    longer    rc(iuired    to    submit    a    case 
lo   the  .iury  merely   because  some  evi- 
dence has  been  introduced  by  the  party 
having  the  burden  of  proof,  unless  the 
evidence  be  of  surh  a  character  that  it 
would  warrant   the  jury   to  proceed  in 
finding  a  verdict  in  favor  of  the  party 
introducing   such    evidence.      Ryder    f. 
Wombwell,  Law    Rep.   4  Exeh.    [Eng.] 
39.    Decided  cases  may  be  found  where 
it  is  held  that,  if  there  is  a  scintilla  of 
evidence     in    support    of    a   case,    the 
judge  is  bound  to  leave  it  to  the  jury: 
but    the    modern   decisions   have  estab- 
lished a  more  reasonable  rule;  to  wit, 
that  before  the  evidence  is  left  to  the 
jury,  there  is  or  may  'be  in  every  case 
a  preliminary   question   for   the   judge, 
not  whether   there   is  literally   no   evi- 
dence, but  whether  there  is  any  upon 
which  a  jury  can  properly  proceed   to 
find  a  verdict  for  the  party  producing 
it,  upon  whom  the  burden  of  proof  ia 
imposed.'*     Marion  r.   Clark,  94  U.  S. 
278,  24  L.  ed.  59.     See  also  Hathaway 
r.   East   Tennessee,  V.   &  G.   R,   R.,   29 
Fed.  489.     (2)  The  preliminary  question 
for  the  judge  is  "whether  or  not  there 
is  any  substantial  evidence  upon  which 
the  jury  can  properly  return  a  verdict 
in  favor  of  the  party  who  produces  it." 
If  there  is  no  such  evidence,  it  is  the 
duty  of  the  court  to   direct   a  verdict 
against   him.     Cudahy   Packing   Co.   v. 
Marcan,  106  Fed.  645,  45  C.  C.  A.  515, 
54  L.  R.  A.  258.     (3)  The  question  for 
the  judge  is  not  whether  there  is  liter- 
ally no  evidence,  but  whether  there  is 
none  that   ought  reasonably  to  satisfy 
the    jury   that    the    fact    sought    to   b© 
proved  is  established.     Ryder  v.  Womb- 
well,   L.    R.    4    Exeh.    (Eng.)    32,    38; 
Jewell  V.  Parr,  13  Com.  Bench  (Eng.) 
909,  916. 

[b]  The  question  is,  not  whether  on 
all  the  evidence  the  prepondering 
weight  is  in  his  favor,  but  conceding 
to  all  the  evidence  the  greatest  proba- 
tive force  it  is  entitled  to,  is  it  suf- 
ficient to  justify  a  verdict.     Pleasants 


VERDICT 


1061 


stances  indicate  that  upon  another  trial  the  evidence  may  be  materially- 
different."^  If,  therefore,  there  is  no  evidence  legally  tending  to  prove 
the  essential  averments  of  the  party  having  the  burden  of  proof,^^  or 


V.  Fant,  22  Wall.  (U.  S.)  116,  22  L.  ed. 
780. 

[c]  In  ether  words,  when  the  evi- 
dence with  all  the  inferences  that  the 
jury  may  justifiably  draw  from  it,  is 
so  insufficient  to  support  a  verdict  for 
the  party  having  the  burden  of  proof 
that  such  a  verdict,  if  returned,  would 
"be  set  aside,  the  court  may  direct  a 
verdict  for  the  adverse  party.  U.  S. 
Stewart  v.  Sixth  Ave.  E.  Co.,  45  Fed. 
21.  Oal.— Lacey  v.  Porter,  103  Cal.  597, 
37  Pac.  635.  Colo. — Hilburn  v.  Mercan- 
tile Nat.  Bank,  39  Colo.  189,  89  Pac.  45. 
ni.  — Offutt  V.  World's  Columbian 
Expo.,  175  111.  472,  51  N.  E.  651;  Bar- 
telott  V.  International  Bank,  119  111. 
259,  9  N.  E.  898;  Knight  v.  Gaultney, 
23  111.  App.  376.  Tex. —  Washington 
v.  Missouri,  K.  &  T.  R.  Co.  (Tex.  Civ. 
App.),  36  S.  W.  778. 

[d]  Even  though  there  may  be  some 
conflict  in  the  evidence,  a  verdict  may 
be  directed  under  the  circumstances 
stated  in  the  text.  Cal.  —  I)i  re  Shar- 
on's Estate,  179  Cal.  447,  177  Pac.  283; 
L^cey  f.  Porter,  103  Cal.  597,  37  Pac. 
635.  Ind. — Paris  v.  Hoberg,  134  Ind. 
269,  33  X.  E.  1028,  39  Am.  St.  Rep.  261. 
Tex.  —  Lancaster  Gin  &  C.  Co.  v.  Mur- 
ray Ginning  Svstem  Co.,  19  Tex.  Civ. 
App.   110,  47   S.  W.  387. 

[e]  Terms  Defined. —  (1)  When,  in 
jurisdictions  in  which  the  scintilla  rule 
has  been  exploded,  the  court  states 
that  a  case  should  not  be  taken  from 
the  jury,  if  there  is  "some  evidence," 
"any  evidence,"  "any  evidence  what- 
ever," or  any  evidence  at  all,  it 
means  evidence  legally  suflfieient  to 
warrant  a  verdict.  Catlett  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  57  Ark.  461, 
21  S.  W.  1062,  38  Am.  St.  Rep.  254. 
(2)  By  "evidence  tending  to  prove" 
the  court  means  more  than  a  mere 
scintilla  of  evidence,  but  evidence 
upon  which  the  jury  could  without  act- 
ing unreasonably,  in  the  eye  of  the 
law,  decide  in  favor  of  the  party  pro- 
ducing it.  Offutt  V.  World 's  Colum- 
bian Exposition,  175  111.  472,  51  N.  E. 
651;  Bartelott  v.  International  Bank, 
119  111.  259,  272,  9  N.  E.  898.  See  also 
Devine  v.  Delano,  272  111.  166,  111  N.  E. 
742,  Ann.   Cas.   1918A,   689. 

[f]  In  Massachusetts,   the  rule   is 


that  if  the  evidence  is  such  that  the 
court  would  set  aside  any  number  of 
verdicts,  the  court  may  direct  a  ver- 
dict. But  if  the  court  would  set  aside 
one  or  two  verdicts,  but  would  suffer 
a  second  or  third  to  stand,  it  should 
not  take  the  case  from  the  jury.  Denny 
V.  Williams,  5  Allen  (Mass.)   1,  6. 

As  to  nonsuit,  see  7  Standard  Pkoc. 
655,  and  672. 

91.  Pleasants  v.  Fant,  2S  Wall.  (U. 
S.)  116,  22  L.  ed.  780;  Lacey  v.  Por- 
ter, 103  Cal.  597,  37  Pac.  635. 

[a]  Procedure. —  (1)  If  it  appears 
that  the  evidence  at  another  trial  may 
be  materially  different,  the  case  should 
be  submitted  to  the  jury  in  order  that 
motion  for  a  new  trial  may  be  made. 
Lacey  v.  Porter,  103  Cal.  597,  605, 
37  Pac.  635.  (2)  If  the  plain- 
tiff's evidence  is  insufficient  to 
warrant  a  verdict  in  his  favor,  he 
can  submit  to  a  nonsuit  and  try  his 
ease  again  if  he  can  strengthen  it;  if 
he  has  done  his  best  he  must  abide  the 
judgment  of  the  court  subject  to  the 
right  of  review.  Pleasants  v.  Fant,  22 
Wall.  (U.S.)  116,  22  L.  ed.  780.  See 
infra,  'Kit,  C,  2,  as  to  right  to  move  for 
directed  verdict  at  close  of  plaintiff's 
case. 

92.  IT.  S.  —  Richardson  v.  Boston,  19 
How.  263,  15  L.  ed.  639.  Ark.  — Little 
Rock  &  Ft.  Smith  Rv.  v.  Henson,  39 
Ark.  413.  111. —  Offutt  V.  World's  Co- 
lumbian Exposition,  175  111.  472,  51  N. 
E.  651.  Md.  — Davis  v.  Barney,  2  Gill 
&  J.  382,  explained,  Cole  v.  Hebb,  7 
Gill  &  J.  20.  Mich.  —  Carver  v.  Detroit 
&  S.  Plank  Road  Co.,  61  Mich.  584,  28 
N.  W.  721.  Mont. —  See  McKay  r. 
Montana  Union  Rv.  Co.,  13  Mont.  15, 
31  Pac.  999.  N.  "C  — Everett  v.  Wil- 
liams, 152  N.  C.  117,  67  S.  E.  265. 
S.  D.  —  Haugen  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  3  S.  D.  394,  53  N.  W.  769. 
Tex.  —  Morris  f.  Travelers'  Ins.  Co. 
(Tex.  Civ.  App.),  43  S.  W.  898.  Eng. 
Jewell  V.  Parr,  13  Cora.  Bench  909. 

[a]  But  where  the  plaintiff  refuses 
to  introduce  evidence,  and  the  defend- 
ant does  not  prove  his  cross  demand, 
the  court  should  dismiss  the  action  or 
render  a  judgment  of  nonsuit,  instead 
of  directing  a  verdict  for  the   defend- 
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if  there  is  a  mere  scintilla  of  evidence  in  his  favor,"  or  if  there  is  such 
a  defect  in  his  evidence  that  the  court  would  be  compelled  to  set  aside 
a  verdict  in  his  favor ,«*  or  if  his  proof  or  that  of  the  adverse  party  con- 
clusively establishes  some  affirmative  defense,''-'  the  court  should  direct 
a  verdict  for  the  adverse  party.  So  also  if  the  evidence  of  the  party 
havinj?  the  burden  of  proof  is  absolutely  at  variance  with  reconrnized 
physical  laws  judicially  noticed,  a  verdict  a<:ainst  him  may  be  direct- 
ed,''^ even  in  jurisdictions  in  which  the  scintilla  rule  prevails."^  The 
rule  applies  as  well  where  the  burden  of  proof  is  on  the  defendant  as 
where  it  is  on  the  plaintiff.  Tims  where  a  def«'ndant  confesses  and 
avoids,  a  verdict  for  the  plaintitf  may  be  directed  where  no  evidence 
reasonably  tending  to  support  the  affirmative  defenses  is  produced." 


ant.     Simmons  v.  Cunningham,  4  Idaho 
426,  39  Pae.   1101). 

As   to   nonsuit   on   this   ground,    see 
7  Standard  Pboc.  672. 

93.  U.  S.  —  Pleasants  r.  Fant,  22 
Wall.  116,  22  L.  ed.  780;  Improvement 
Co.  V.  Munson,  14  Wall.  442,  20  L.  ed. 
867.  111.  —  Offutt  V.  World's  Colum- 
bian Exposition,  175  111.  472,  51  N.  E. 
651;  Bartelott  v.  International  Bank, 
119  111.  259,  9  N.  E.  898.  Md.  — Con- 
solidated Gas  &  Elec.  L.  &  P.  Co.  r. 
State,  109  Aid.  186,  72  Atl.  651.  N.  Y. 
Bagley  v.  Bowe,  105  N.  Y.  171,  11  N. 
E.  386,  59  Am.  Rep.  488;  Baulec  r. 
New  York  &  H.  E.  Co.,  59  N.  Y.  356, 
17  Am.  Rep.  325.  N.  C  — State  r. 
Vinson,  63  N.  C.  335.  Pa.  — Holland 
V.  Kindresran,  155  Pa.  156,  25  Atl.  1077; 
Howard  Express  Co.  v.  Wile,  64  Pa. 
201.  S.  D.  —  Peet  v.  Dakota,  Fire  & 
M.  Ins.  Co.,  1  S.  D.  462,  47  N.  W.  532. 
Tex.  —  Scripture  v.  Scottish-American 
Mortg.  Co.,  20  Tex.  Civ.  App.  153,  49 
S.  W.  644;  International  &  G.  N.  R. 
Co.  V.  Hall,  12  Tex.  Civ.  App.  11,  33 
S.  W.  127.  Eng.  —  Toomev  r.  London, 
etc.  R.  Co.,  3  C.  B.  N.  S.  146,  150. 

[a]  A  scintilla  of  evidence  or  a 
mere  surmise  that  there  may  have  been 
negligence  ou  the  part  of  the  defend- 
ants clearly  would  not  justifj^  the  judge 
in  leaving  the  case  to  the  jury;  there 
must  be  evidence  upon  which  they 
might  reasonably  and  properly  conclude 
that  there  was  negligence.  Toomey  v. 
London,  etc.,  R.'  Co.,  3  C.  B.  N.  S. 
(Eng.)  146,  150.  Compare,  Hodges  v. 
Baltimore  Engine  Co.,  126  Md.  307,  94 
Atl.  1040,  Ann.  Cas.  1917C  766;  Clarke 
V.  Dederick,  31  Md.  148. 

[b]  When  evidence  ceases  to  be  a 
mere  scintilla  and  becomes  of  greater 
weight     is     not    clearly    defined.      Mt, 
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Adams  &  E.  P.  Inclined  Ry.  Co.  c. 
Lowery,   74   Fed.   463,  20   C.   C.  A.  696, 

610. 

94.  U.  S.  —  Hickman  v.  Jones,  9 
Wall.  (U.  S.)  197,  201,  19  L.  ed.  551. 
Ind.  —  Faris    r.    Hoberj;,    134    Ind.    269, 

33  N.  E.  102S,  39  Am.  St.  Rep.  261.  Md. 
Cole  r.  Hebb,  7  Gill  &  J.  20.  Tex. 
Pope  V.  American  Surety  Co.,  42  Tex. 
Civ.  App.  152,  93  S.  W.  480.  UUh. 
Smallov  r.  Rio  Grande  Western  R.  Co., 

34  Utah   423,  440,   9S   Pac.   311. 

[a]  When  some  essential  element 
of  a  cause  of  action  is  not  proved.  Faris 
r.  Hoberg,  134  Ind.  269,  33  N.  E.  1028, 
39  Am.  St.  Rep.  261. 

[b]  Where  plaintiff  fails  to  prove 
that  the  negligence  charged  was  the 
proximate  cause  of  his  injury.  Cole  f. 
German  Sav.  &  Loan  Soc,  124  Fed.  113, 
59  C.  C.  A.  593,  63  L.  R.  A.  416. 

95.  Horn  r.  Baltimore  &  O.  R.  Co., 
54  Fed.  301,  4  C.  C.  A.  346;  Smalley  v. 
Rio  Grande  Western  R.  Co.,  34  Utah 
423,  440,  98  Pac.  311. 

96.  Ky.  —  Louisville  &  N.  R.  Co.  v. 
Chambers,  165  Kv.  703,  178  S.  W.  1041, 
Ann.  Cas.  191 7B,  471.  Me.  —  Blumen- 
thal  r.  Boston  &  M.  R.  R.  Co.,  97  Me. 
255,  54  Atl.  747.  N.  Y.  — McKinley  r. 
Metropolitan  St.  Ry.  Co.,  91  App.  Div, 
153,  86  N.  Y.  Supp.  461. 

See  14  ExcY.  of  Ev.   137. 
Judicial  notice  of  physical  laws,  see 
7  Ency.  op   Ev.   893. 

97.  Louisville  &  N.  R.  Co.  v.  Cham- 
bers, 165  Kv.  703,  178  S.  W.  1041,  Ann. 
Cas.  1917B,  471. 

98.  Wolff  V.  Campbell,  110  Mo.  114, 
19  S.  W.  622;  ConwiU  V.  Eldridge 
(Okla.),  177  Pac.   79. 

[a]  It  is  error  to  refuse  the  direc- 
tion. Conwill  V.  Eldridge  (Okla.),  177 
Pac.  79. 
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Variancp  as  a  ground  for  directing  verdict  is  elsewhere  discussed »» 
Verdict  for  Party  Holding  Burden  of  Proof.-  There  is  a  distinction,  how- 
ever, between  directing  a  verdict  against  and  directing  a  verdict  for 
the  party  having  the  burden  of  proof.  If  the  evidence  of  such  party  is 
oral,  the  adverse  party  is,  on  principle,  entitled  to  have  it  submitted  to 
the  jury,  even  though  it  is  uncontradicted,  for  the  reason  the  credibility 
of  witnesses  is  for  the  jury.^  But  if  his  proof  consists  of  wi-itten  evi- 
dence uncontradicted  by  that  of  the  adverse  party,  a  verdict  for  him 
may  be  directed,  as  it  is  for  the  court  to  construe  writinc^s  -  There  are 
authorities,  however,  to  the  effect  that  a  verdict  mav  be  directed  for  the 
party  holding  the  burden  of  the  issue  though  his  evidence  is  oral ' 


99,    See    the    title,    "Variance    and 
Failure  of  Proof." 

1.  U.  S.  —  See  Pickel  r.  Isfjrigg,  6 
Fed.  67f).  Md.  —  Charleston  Ins.  &  Tr. 
Co.  r.  Corner,  2  Gill  410.  Mich.— Wilson 
r.  Royal  Nei^ihbors,  13i»  Mich.  42;{,  102 
N.  W.  9.j7;  Wooilen  v.  Durfee,  46  Mich. 
424,  9  N.  W.  4r>7.  Mo.  — Wolff  v. 
Campbell,  110  Mo.  114,  19  S.  W.  622; 
Link  r.  Jackson,  158  Mo.  Ajtp.  6."?,  Ss' 
l.tO  S.  W.  58S;  Atkinson  r.  Illinois 
Milk  Co.,  44  Mo.  App.  153.  N.  C. 
Dobbins  f.  Dobbins,  141  N".  C.  210,  53 
S.  E.  870,  115  Am.  St.  Rep.  682,  10  L. 
R.  A.  (X.  S.)  185;  Gwyn  Harper  Mfg. 
Co.  t-.  Carolina  Cent.  R.  Co.,  128  N.  C 
280,  38  S.  E.  894,  S3  Am.  St.  Rep.  675. 
Pa.  —  Genesee  Fork  Imp.  Co.  v.  Ives, 
144  Pa.  114,  22  Atl.  887,  13  L.  R.  A. 
427. 

See  United  States  v.  Tavlor,  3  Mc- 
Crary  500,  11  Fed.  470;  18  Standard 
Proc.  951,  note  91;  and  14  ExcY.  OP 
Ev.   121,   et  seq. 

[a]  Distinction  Noted.  —  A  motion 
for  a  directed  verdict  made  by  the  de- 
fendant admits  the  credibility  of  the 
plaintiff's  witnesses.  But  the  party 
holding  the  affirmative  of  the  issue 
cannot  assume  that  he  has  proved  his 
ease,  and  that  his  witnesses  are  cred- 
ible as  a  matter  of  law.  See  Link  v. 
Jackson,  158  Mo.  App.  63,  88,  139  S.  W. 
588. 

[b]  Thus  where  a  plaintiff's  allega- 
tions are  denied  in  the  answer,  and  the 
plaintiff  has  the  burden  of  proof,  and 
makes  out  a  prima  facie  case  by  oral 
evidence,  the  defendant  is  entitled  to 
have  the  issue  of  fact  submitted  to 
the  .iury,  though  the  plaintiff's  evi- 
dence is  uncontradicted  and  unim- 
peached.  and  even  though  the  defend- 
ant introduces  no  evidence.  Link  f 
Jackson,   158  Mo.  App.  63,  88,  139  S. 


Credibility  of  witnesses  as  a  question 
for  the  jury,  see  21  Standard  Proc. 
>)59. 

2.  Ind.  —  Gaff  v.  Greer,  88  Ind.  122 
4o  Am.  Rep.  449.  See  Moore  v.  Baker 
4  Ind.  Apj..  115,  30  X.  E.  629,  51  Am! 
St.  Rep.  203.  Kan.  — Irwin  v.  Dole 
7  Kan.  App.  84,  -52  Pac.  916.  Me. 
Moore  f.  McKenney,  83  Me.  80,  21  Atl 
749,  23  Am.  St.  Rep.  753;  Heath  v. 
Jaquith,  68  Me.  433,  action  on  a  prom- 
issory note.  Mo.— Wolff  v.  Camp- 
bell, 110  Mo.  114,  19  S.  W.  622.  Okla. 
Cockrell  v.  Schmidt,  20  Okla.  '>07  94 
Pac.  521,  129  Am.  St.  Rep.  737.  Tex. 
Montgomery  v.  Carlton,  56  Tex.  361 
where  plaintiff  in  an  action  to  trv  title' 
proved  a  paper  title  in  himself.  W.  Va 
La  Rue  r.  Lee,  63  W.  Va.  388,  60  S.  E. 
388,    120    Am.    St.    Rep.    978. 

3.  Mont.  —  Consolidated  G.  &  S 
Min.  Co.  V.  Strut  hers,  41  Mont.  565 
111  Pac.  152.  Neb.  — Burke  v.  First 
Xat.  Bank,  61  Neb.  20,  84  X.  W  408 
87  Am.  St.  Rep.  447.  Ore.  —  Coffin  r! 
Hutchinson,  22  Ore.  554,  30  Pac.  424. 
Tex.  — Brown  r.  McKinnev  (Tex.  Civ. 
App.),  208  S.  W.  565.  Wash.  — Clancy 
V.  Reis,  5  Wash.  371,  31  Pac.  971.  Eng. 
Davis  f.  Hardy,  6  Barn.  &  Cress.  225. 
13  E.  C.  L.  152.  ' 

See  Skillern  r.  Baker,  82  Ark.  86, 
100  S.    W.   764,   12   Ann.   Cas.   243. 

fa]  If  the  witness  is  biased  by 
interest,  his  testimony  though  uncontra- 
dicted cannot  be  accepted  as  true  as 
a  matter  of  law.  Ark.  — Skillern  v. 
Baker,  82  Ark.  86,  lOO  S.  W.  764,  12 
Ann.  Cas.  243.  Minn. —  Thompson  v. 
Pioneer  Press  Co.,  37  Minn.  285,  33  N. 
W.  856.  N.  Y.  —  Roseberry  v.  X'ixon, 
58  ITun  121,  11  X.  Y.  Supp.  523. 

Direction  with  hypothesis,  see  IJ 
Standard  Proc.  841,  note  88  [a]. 
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Co-Parties.—  A  verdict  may  be  directod  for  or  against  one  of  several 
co-pai'lics  when  the  cvidenee  warrants  it.* 

2.  In  Criminal  Cases.  —  a.  Verdict  of  Acquittal. —  (I.)  In  General. 
A  motion  for  a  peremptory  instruction  to  return  a  verdict  of  acquittal 
is  not  a  proper  remedy  to  raise  the  question  of  former  conviction,"  or 
absence  of  preliminary  examination,'  or  the  constitutionality  of  the 
statute  on  which  the  prosecution  is  based.^  And  tliough  it  is  proved  that 
the  indorsement  on  an  indictment  that  the  names  of  witnesses  were  to 
the  grand  jury  unknown  is  false,  it  has  been  held  that  a  motion  to  di- 
rect a  verdict  of  acquittal  may  be  denied.' 

(II.)  On  Indictment  or  Information. —  Some  authorities  hold  that  a  mo- 
tion for  a  directed  verdiet  is  not  a  proper  remedy  to  question  the  suffi- 
ciency of  an  indictment  or  information,"  though  other  authorities  seem 
to  hold  that  it  is  a  proper  remedy.^" 

(III.)  On  Opening  Statement.—  It  has  been  held  that  a  court  can  never 
advise  a  jury,  upon  the  opening  statement  of  the  prosecution,  to  acquit 
a  defendant. ^^  But  there  is  authority  to  the  contrary." 


4.  Capital  Traction  Co.  v.  Vawter, 
37  App.  Cas.  (D.  C.)  29,  Ann.  Cas. 
1912D,  1059  (note);  Gulf,  C.  &  S,  F.  R. 
Co.  V.  Powell,  25  Tex.  Civ.  App.  91,  60 
S.  W.  979. 

[a]  Where  parties  are  incompetent 
as  witnesses,  (1)  a  verdict  for  a  cu- 
dcfcndant  who  is  improperly  joined  for 
the  purpose  of  excluding  his  testimony, 
and  against  whom  no  evidence  is  intro- 
duced may  be  directed  at  the  close  of 
plaintiff's  case  so  that  he  may  be  a 
witness  for  his  codefcndants.  Castle 
r.  Bullard,  23  How.  (U.  S.)  172,  16  L. 
ed.  424;  Bates  v.  Conkling,  10  Wend. 
(N.  Y.)  389;  Van  Deusen  f.  Van  Slyck, 
15  Johns.  (N.  Y.)  223.  (2)  The  motion 
is  addressed  to  the  discretion  of  the 
court.  Capital  Traction  Co.  t".  Vawter 
37  App.  Cas.  (D.  C.)  29,  Ann.  Cas! 
1912D,  10.59,  note.  Contra,  Van  Deusen 
V.  Van  Slyck,  15  Johns.  (N.Y.)  223; 
Bates  V.  Conkling,  10  Wend.  (X.  Y.) 
389,  holding  the  defendant  has  a  right 
to  have  a  verdict  of  acquittal  directed 
that  he  may  be  a  witness  for  his  co- 
defendants.  (3)  But  it  should  not  be 
granted  unless  there  is  strong  reason 
to  believe  that  no  evidence  of  the  lia- 
bility of  the  codefendant  will  be  ad- 
duced later.  Castle  v.  Bullard,  23  How. 
(U.  S.)   172,  16  L.  ed.  424. 

5.  Fugate  v.  Com.,  171  Ky.  227,  188 
S.  W.  324.    See  14  Standard  Proc.  609. 

6.  State  r.  Barr,  7  Penne.  (Del.)  340, 
358,  79  Atl.  730. 

As  to  proper  remedy,  see  21  Standard 
Peoc.  523. 
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7.  Cohen  r.  State,  7  Ga.  App.  5,  65 
S.  E.  1096;  People  v.  Angle,  170  Mich. 
364,  136  N.  W.  356. 

8.  Rice  f.  State,  3  Kan,  141. 
Effect  of  variance  in  this  respect,  see 

the    title,    "Variance    and    Failure    of 
Proof.  •  • 

9.  State  f.  Beach  (Ind.)  43  N.  E. 
949.  affirmed,  147  Ind.  74,  46  N.  E.  145, 
:;6  L.  R.  A.  179;  State  f.  Dennison,  60 
Neb.  157,  82  N.  W.  383.  See  12  Sta.vd- 
ARD  Proc.  600,  and  supplement  thereto. 

[a]  The  reason  is  that  if  a  verdict 
is  directed  on  the  ground  that  the  in- 
dictment does  not  state  a  public  offense, 
the  defendant  would  go  free,  and  can- 
not again  be  tried  for  the  offense 
charged.  State  t?.  Beach  (Ind.),  43  N. 
E.  949,  affirmed,  147  Ind.  74,  46  N.  E. 
14.5,  36  L.  R.  A.  179. 

10.  See  infra,  this  note. 

[a J  A  verdict  of  acquittal  may  not 
be  directed  because  of  (1)  defects  in 
an  indictment  or  information,  unless 
they  are  such  as  would  be  fatal  on  mo- 
tion in  arrest  of  judgment.  Stearns  v. 
United  States,  152  Fed.  900,  82  C.  C.  A. 
■IS.  (2)  When  the  indictment  will  not 
support  a  conviction,  the  court  should 
on  request,  give  "the  general  aflSrma- 
tive  charge  with  hypothesis."  Cagl» 
V.  State,  151  Ala.  84,  44  So.  381. 

11.  People  V.  Stoll,  143  Cal.  689,  77 
Pac.  818. 

12.  See  infra,  this  note  and  State  v. 
Welty,  65  Wash.  244,  118  Pac.  9,  hold- 
ing motion  properly  orerruled  und«r 
the  facts. 
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(IV.)  On  Evidence.-  In  a  criminal  prosecution,  a  trial  court  may  di- 
rect," or  under  statute,  advise,"  a  verdict  of  acquittal  if  it  deems  the 
evidence  insufficient  to  warrant  a  conviction  of  an  accused.  It  may  do 
Ro  if  there  is  no  evidence  whatever  for  the  prosecution,^*  or  if  the  evi- 
di'uee  docs  not  as  a  matter  of  law  come  up  to  the  standard  which  the 
law  requires  in  quantity  or  quality  to  warrant  a  conviction.^*^  An  ac- 
quittal of  one  of  several  co-defendants  may  be  directed  in  a  proper 


[a]  Eule  Stated.  — "Where,  by  the, 
openinfj  statement  for  the  prosecution  | 
in  a  criminal  trial,  and  after  full  op- 
portunity for  the  correction  of  any  am- 
biguity, error  or  omission  in  the  state- 
ment, a  fact  is  clearly  and  deliberately 
admitted  which  must  necessarily  pre- 
vent a  conviction  and  require  an  ac- 
quittal, the  court  may,  upon  its  motion 
or  that  of  counsel,  cluse  the  case  by 
directing  a  verdict  for  the  accused." 
United  States  r.  Dietrich,  126  Fed.  676. 

13.  ria.  — Hughes  V.  State,  61  Fla. 
32,  55  So.  46.3.  Ind.  — State  v.  McCaf- 
frey, 181  Ind.  200,  103  X.  E.  801.  la. 
See  State  r.  Mver,  69  Iowa  14S,  28  N. 
\V.  484.  Ky.  — Daniel  f.  Com.,  170  Kv. 
693,  186  S.  W.  4S9  (the  court  may  di- 
rect a  dismissal  or  direct  a  verdict); 
Blankenship  v.  Com.,  147  Ky.  768,  145 
S.  W.  752;  Com.  f.  Murphv,  33  Kv.  L. 
Rep.  141,  109  S.  W.  35:l  N.  D.  — See 
State  f.  Ilunskor,  16  N.  D.  420,  114 
N.  W.  996.  Ore.  —  See  State  r.  Couper, 
32  Ore.  212,  49  Pac.  959;  State  v. 
Jones,   18   Ore.   256,  22   Pac.   840. 

[aj  In  Louisiana,  the  judge  cannot 
take  the  case  from  the  jury  on  the 
ground  of  want  of  evidence.  State  t\ 
Dudenhcfer,  122  La.  288,  47  So.  614. 

14.  See  the  statutes  and  the  follow- 
ing: CaL  — People  r.  Ward,  145  Cal. 
7Z6,  79  Pac.  44S;  People  r.  Stoll,  143 
Cal.  689,  77  Pac.  818;  People  f.  Dan- 
iels, 105  Cal.  262,  38  Pac.  720.  Idaho. 
State  t?.  Downing,  23  Idaho  540,  130 
Pac.  461;  State  r.  Peck,  14  Idaho  712, 
95  Pac.  515;  State  r.  "Wright,  12  Idaho 
212,  85  Pac.  493.  N.  Y.  — People  v. 
Tuczkewitz,  149  N.  Y.  240,  43  N.  E. 
548;  People  r.  Gresser,  124  X.  Y.  Supp. 
581.  N.  D.  — State  r.  Wright,  20  N.  D. 
216,  126  N.  W.  1023.  Okla.  —  Tavlor  r. 
Tcrritorv,  2  Okla.  Crim.  1,  99  Pac.  628. 
S.  D.  — State  r.  Stone,  30  S.  D.  23,  137 
X.  W.  606. 

[a]  "Adrise"  Not  "Direct"  — (1) 
The  court  has  no  power  under  this  stat- 
ute to  summarily  direct  the  jury  to  ac- 
quit. It  can  simply  advise  them  to  do 
so,  an  advice  which  they  are  not  bound 


to  follow,  under  some  statutes.  People 
i:  Stoll,  143  Cal.  689,  77  Pac.  818  (see 
this  case  as  to  the  effect  of  verdict  of 
acquittal  as  a  bar);  People  f.  Robert!, 
114  Cal.  67,  45  Pac.  1016;  People  v. 
Daniels.  105  Cal.  262,  38  Pac.  720;  State 
J-.  Peck.  14  Idaho  712,  95  Pac.  515.  (2) 
But  other  statutes  proride  "they  must 
follow  the  advice."  X.  Y.  Code"  Crim. 
Proc,  §410;  People  r.  Ledwon,  153  N. 
Y.  10,  16.  46  N.  E.  1(146. 

[b]  But  the  fact  that  counsel  in  his 
motion  uses  the  •word  "instruct"  in- 
stead of  "advise"  does  not  justify  a 
denial  of  the  motion.  People  v.  Ward, 
145  Cal.  736,  79  Pac.  44S. 

15.  Ind.  — State  v.  Trove,  1  Ind. 
App.  55:5,  27  X.  E.  878.  la.  —  State  t?. 
Myer,  69  Iowa  148,  28  X.  W.  484;  State 
r.  Smith,  28  Iowa  565.  Ky.  — Com.  r. 
Murphv,  33  Ky.  L.  Rep.  141,  109  S.  W. 
353.  Mo. —  State  f.  Daubert,  42  Mo. 
242.  N.  T.  —  People  f.  Ledwon,  153  X. 
Y.  10,  16,  46  X.  K.  1046. 

16.  U.  S.  — Duff  f.  United  States, 
185  Fed.  101,  107  C.  C.  A.  319;  Union 
Pacific  Coal  Co.  c.  United  States,  173 
Fed.  737,  97  C.  C.  A.  578.  Fla.  — Mc- 
Crav  V.  State,  45  Fla.  80,  34  So.  5.  Me. 
Stc-ite  f.  Simpson,  113  Me.  27,  92  Atl. 
808.  Mich.  —  People  r.  Minney,  155 
Mich.  534,  119  X.  W.  918.  Mo. —State 
f.  Daubert,  42  Mo.  i242.  N.  Y.  —  People 
r.  Ledwon,  153  X.  Y.  10,  16,  46  X.  E. 
1046. 

[a]  Unless  there  is  substantial  evi- 
dence of  facts  which  exclude  every 
other  hypothesis  but  that  of  guilt,  it 
is  the  duty  of  the  trial  court  to  instruct 
the  jury  to  return  a  verdict  for  the  ac- 
cused- Isbell  V.  United  States,  227  Fed. 
788,  142  C.  C.  A.  312;  Union  Pac.  Coal 
Co.  V.  United  States,  173  Fed.  737,  97 
C.  C.  A.  578;  State  i:  Young,  237  Mo. 
170,  140  ?.  W.  S73. 

[b]  Where  the  evidence  raises  a 
mere  suspicion  of  guilt  of  the  accused, 
the  court  mav  direct  a  verdict.  High 
r.  State,  2  Okla.  Crim.  161,  101  Pac. 
115.  See  also  Blankenship  r.  Com.,  147 
Ky.  768,  145  S.  W.  752. 
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case.^^    But  if  the  evidence  warrants  a  conviction  on  one  of  several 
counts,  a  general  verdict  of  acquittal  will  not  be  directed." 

b.  Verdict  of  6'o7Uic/fo/i.  —  According  to  tlie  weight  of  authority,  a 
court  has  no  power  to  direct  a  verdict  of  guilty  in  a  criminal  prosecu- 
tion in  which  a  plea  of  not  guilty  has  been  entered.'*  But  in  some  states 


[cj  When  the  evidence  is  so  slight 
that  a  verdict  would  not  be  allowed  to 
stand,  (1)  it  is  the  duty  of  tin-  presid- 
ing judge  to  direct  a  verdict  of  acquit- 
tal. State  V.  Simpson,  113  Me.  27,  ttli 
Atl,  898.  (2)  if  there  is  a  mere  scin- 
tilla of  evidence,  an  acquittal  will  be 
advised.  People  r.  Ledwon,  153  N.  Y. 
10,  18,  46  N.  E.  1U46. 

[d]  Where  the  only  evidence  of 
guilt  is  the  testimony  of  an  accomplice, 
an  acquittal  may  be  directed  or  ad- 
vised. Ariz.  —  Reynolds  v.  State,  14 
Ariz.  302,  127  Pac.  731.  Ky.  — Lane  f. 
Com.,  134  Ky.  519,  121  S.  W.  48r..  Okla. 
Thompson  v.  State,  9  Okla.  Crira.  525, 
132  Pac.  695.  Wis.  —  Murphy  v.  State, 
124  Wis.  635,  102  N.  W.  1087. 

[e]  If  an  essential  element  of  the 
offense  is  not  proved,  an  acquittal  may 
be  directed  or  advised.  People  f.  Ben- 
nett, 49   N.  Y.  137. 

[f  ]  If  the  crime  is  not  proved  to  have 
been  committed  in  the  county,  a  gen- 
eral affirmative  charge  for  the  defend- 
ant should  be  given.  Stone  v.  State, 
105  Ala.  60,  17   So.  114. 

17.  See  infra,  this  note. 

[a]  Rule  Stated. —  (1)  If  no  evi- 
dence is  given  to  affect  a  material  wit- 
ness improperly  made  a  codefendant 
for  the  purpose  of  excluding  his  testi- 
mony, the  court  may  direct  an  acquittal 
of  such  defendant  to  give  the  other  de- 
fendants an  opportunity  to  avail  them- 
selves of  his  testimony.  State  f.  Gus- 
tave,  27  La.  Ann.  395;  State  v.  Alex- 
ander, 2  Mill.  Const.  (S.  C.)  171;  1 
Archbold's  Crim.  Pr.  [8  Ed.]  476.  See 
3  Ency.  of  Ev.  213.  (2)  The  matter 
rests  in  the  discretion  of  the  court. 
Goldman  v.  State,  75  Md.  621,  23  Atl. 
1097. 

[b]  As  to  consent  of  state  to  entry 
of  verdict,  see  Goldman  v.  State,  75  Md. 
621,  23  Atl.  1097. 

18.  State  V.  Terry,  72  N.  J.  L.  375, 
61  Atl.  148. 

19.  U.  S.  —  Konda  v.  United  States, 
166  Fed.  91,  92  C.  C.  A.  75,  22  L.  E.  A. 
(N.  S.)  304;  Breese  v.  United  States, 
108  Fed.  804,  48  C.  C.  A.  36;  United 
States  17.  Taylor,  3  MeCrary  500,  11 
Fed.   470.     Conn.  —  State   v.   Buonomo, 
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87  Conn.  285,  87  Atl.  977.  D.  O.  —  Ma»- 
tera  r.  United  States,  42  App.  Cas.  35U, 
Ann.  Cas.  1916A,  1243.  Oa.  — Tuiker 
r.  State,  57  Ga.  5)3.  111.  —  People  v. 
Koehlcr,  146  111.  App.  541,  under  stat- 
ute. Kan.  —  State  r.  Wilson,  62  Kan. 
621,  61  Pac.  23,  52  L.  R.  A.  679.  Mo. 
State  V.  McNainara,  21.2  Mo.  150,  110 
S.  W.  1067;  State  v.  Picker,  64  Mo. 
App.  126.  Mont.  —  State  ex  rel.  Bow* 
r.  Silver  Bow  Dist.  Ct.,  44  Mont.  318, 
119  Pac.  1103,  Ann.  Cas.  1913B,  396; 
State  f.  Koch,  33  Mont.  490,  85  Pac. 
272,  8  Ann.  Cas.  804,  note,  a.  murder 
case.  N".  J.  — State  v.  Seifert,  86  N.  J. 
L.  706,  92  Atl.  345.  N.  M. —  Territory 
t'.  West,  14  N.  M.  546,  99  Pac.  343; 
Territorv  v.  Kce,  5  N.  M.  510,  25  Pac. 
'.'-'4.  N.'y.  — People  f.  Walker,  198  N. 
V.  .*^2ft,  9\  X.  E.  806;  Brcen  v.  People, 
4  Park  Cr.  380;  Howell  ff.  People,  5 
Hun  620.  N.  C.  —  State  t\  Godwin,  145 
X.  C.  461,  59  S.  E.  132;  State  r.  Rilev, 
113  N.  C.  648,  IS  S.  E.  168.  Ore. 
State  V.  Reed,  52  Ore.  377,  97  Pac.  627. 
Pa.  —  Com.  f.  Marcinko,  242  Pa.  388, 
89  Atl.  457;  Shaffner  v.  Com.,  72  Pa. 
60,  13  Am.  Rep.  649.  See  Com.  v.  Gam- 
ble, 36  Pa.  Super.  146.  Tenn.  —  Shipp 
V.  State,  128  Tenn.  499,  161  S.  W.  1017, 
a  felony  case.  Tex.  —  Potts  r.  State, 
45  Tex.  Crim.  45,  74  S.  W.  31.  Wash. 
State  V.  Holmes,  68  Wash.  7,  122  Pac. 
345.    See  14  Standard  Proc.  449. 

[a]  Though  the  incriminating  evi- 
dence is  uncontradicted  or  conclusive, 
the  court  cannot  direct  a  verdict  of 
guiltv  in  a  felonv  case.  Shipp  r.  State, 
128  tenn.  499,  161  S.  W.  1017;  See  also 
United  States  v.  Tavlor,  3  McCrary  (U. 
S.)  500,  11  Fed.  470. 

[b]  But  a  charge  that  if  the  jnry 
believe  certain  undisputed  evidence  (1) 
beyond  all  reasonable  doubt,  they  can- 
not acquit  the  defendant,  is  not  in  vio- 
lation of  this  rule.  Jones  v.  State,  145 
Ala.  51,  40  So.  947;  Bell  r.  State,  104 
Ala.  79,  15  So.  557;  Lewis  v.  State,  14 
Ala.  App.  72,  71  So.  617.  See  also  State 
r.  Buonomo,  87  Conn.  285,  87  Atl.  977; 
State  V.  Riley,  113  N.  C.  648,  18  S.  E. 
168.  (2)  Such  an  instruction  is  not  a 
direction  of  a  verdict.  Everett  v.  Wil- 
liams, 152  N.  C.  117,  67  S.  E.  265. 
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C.  Proceedings. -1.  Propriety  and  Necessity  of  Motion  -A  ver 

2.  Time  for.  —  It  is  error  to  direct  a  verdict  for  the  plaintiff  at  \h^ 


Instruction  as  to  finding  on  plea  of 
once  in  jeopardy,  see  14  Standaru  Peoc 
6J2,  note  95. 

20.  United  States  r.  Anthony,  11 
Blatchf.  200,  24  Fed.  Cas.  No.  14  459 
See  People  v.  Creeks,  170  Cal.  368,' 149 
"ac.  821. 

[a J     In  Arkansas,   (1)   a  trial  court 
may  direct  a  jury   to  return  a  verdict 
of  guilty  where  imprisonment  is  not  a 
part    of    the    punishment.     Paxton    c 
State,  114  Ark.  31i.>,  170  S.  W.  80,  Ann! 
Cas     1916A.    1239    (note);    Roberts    v. 
State,  84  Ark.  504,  106  S.   W.  952.   (2) 
''But    this   should   be   done   only   when 
the  evidence  is  reasonable  and  consist- 
ent,   and    the    witnesses    stand    unim- 
peached   on   account   of   either   bias   or 
prejudice,  and  nothing  is  shown  in  the 
evidence  which   would   raise  any  ques- 
tion as  to  their  veracity,  and  the  eri- 
dence  offered  is  of  such  a  nature  that 
It    would    be    arbitrary    and    capriciou> 
for  a  jury  to  refuse  to  believe  the  wit- 
nesses and  the  proof  is  such  that  rea- 
sonable minds  could  draw  only  one  con- 
clusion from  the  evidence,  that  conclu- 
sion   beins    the    guilt    of    the    party" 
Paxton  1-.  State,  114  Ark.  393,  170  SW 
80,  Ann.  Cas.  19I6A,  1239.  '| 

[bj     In  Michigan,  upon  a  plea  of  not 
guilty,    where    the    facts    are    not    con- 
ceded, a  verdict  of  guilty  must  be  ren- 
dered by  the  jury  rather  than  br  the 
court     It  is  the  ri^ht  of  the  trial  judge 
to  inform  a  jury  that  it  is  their  duty 
to  bring  in  a  verdict  of  guiltv  if  in  his 
.iu.lgnient  the  evidence  in  the  case  and 
the    law    applicable    thereto    warrants 
such   an   instruction.    But   he   mav   not 
go  further  and  compel  them   to  follow 
his  instructions.    People  r.  Worges    176 
Mich.   685,   142  N.   W.   1100;   People  r 
Doyle,   160   Mich.  423,   125   N.   W    358- 
P-ople  r.  North,  153  Mich.  612,  11 7  N 
\y    63     Compare   People  r.    Curry,   163 
Mich.  180,  128  N.  W.  213.  '  | 


'21.     People  f.  Ledwon,  153  N.  Y   10 

'c\t\^-  Ji\''''    (^   criminalcase); 
nobbel   r.   Columbia   Ry.   G.    &   E.    Co 
107  S.  C.  367,  93  S.  E.  137.  * 

22.     Oobbel  r.  Columbia  Ry,  G.  &  E 
Co.,  107  S.  C.  367,  93  S.  E.  137 
S  23-  gPorter  f.  White,  127  N.  C.  73,  37 

brxn.V2;f(iitr"'^"-^'"'^'^> 

25.  U.  S.  — Grand  Trunk  R.  Co.  v 
Cuinmings,  106  U.  S.  700,  1  Sup.  Ct.  493, 
2/  L.  ed.  206.  Ark.  —  Grooms  r.  Neff 
Ilarness  Co.,  79  Ark.  401,  96  S.  W.  135 

T7Q'~^i?*o-i°"o  *■•  Int^-"^ational  Bank, 
119    III.    2o9,    269,    9    N.    E.    898.     Md 

68  At     26.5      Mo.  _  Harris  v.  Woodv,  9 

m,>,  'c^^T,''"  '■•  K'Mings,  7  Mo.  115. 
Utah^--&mailey  r.  Rio  Grande  West- 
ern R.  Co.,  34  Utah  423,  9S  Pac.  311 

Contra,  Kaley  r.  Van  Ostrand,  134 
Wi».  41.3,  114  N.  W.  817,  the  motion  is 
premature  if  made  before  both  parties 
rest  See  also  Hines  v.  McLellan,  117 
Ga.  840,  4o  S.  E.  279,  holding  that  where 
the  plaintiff  has  failed  to  make  out  a 
prima  facie  case,  it  is  error  to  direct  a 
verdict  for  the  defendant  at  the  con- 
clusion of  the  plaintiff's  evidence.  A 
nonsuit  should  be  awarded,  thereby  re- 
serving to  him  the  right  to  institute  a 
subsequent  action.     Compare  Thompson 

'cc,f\l^f}-  ^'■''"  ^°-'  ^^  Ga.  538,  17  S.  E. 
"b.i  (holding  there  is  no  error  whore  the 
'^ourt  allows  the  plaintiff  an  opportu- 
nity to  submit  to  a  nonsuit);  Rvder  v. 
\\ombwell,  L.  R.  4  Exch.  (Eng.)'32,  36, 
the  court  should  grant  a  nonsuit  if  the 
burden  is  on  the  plaintiff,  or  direct  a 
verdict  if  on  the  defendant. 

26.  Bartelott  r.  International  Bank. 
119  111.  239,  269.  9  N.  E.  898;  Dow  f. 
Kansas  City  So.  Ry.  Co.,  116  Mo.  App. 
5o5,  92  S.  \V.  744.  ^ 

[a]     A  failure,  at  the  close  of  the 
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The  court  may  recall  a  jury  after  submission  of  the  case  to  them  and 
before  VL-rdict  and  direct  a  verdict." 

3.  Requisites  of  Motion.  —  A  motion  for  a  directed  verdict  need  not 
be  in  writing.-^  It  may  be  informal,'*  and  is  frequently  made  by  pre- 
senting  to  the  court  a  peremptory  instruction  to  be  given  or  refused.^o 
The  particular  grounds  upon  which  verdict  is  directed  must  be  stuted^^ 


plaintiff's  evidence,  to  ask  a  peremp- 
tory instruction  (1)  docs  not  preclude 
a  motiou  by  the  defendant  at  the  close 
of  the  whole  evidence.  Travelers'  Ins. 
Co.  i;.  Randolph,  78  Fed.  754,  24  C.  C. 
A.  SOo;  Bartelott  f.  International  Bank, 
119  111.  259,  269,  9  X.  E.  898.  (2)  But 
see  Price  v.  Phoenix  Mut.  L.  lus.  Co., 
17  Minn.  497,  10  Am.  Rep.  166,  hold- 
ing the  court  may  decline  to  pass  on  a 
motion  made  when  both  parties  have 
rested,  when  no  motion  to  dismiss  has 
been  made  and  when  other  instruction! 
are  requested. 

[b]  A  peremptory  instruction  sub- 
mitted with  other  instructions  may  be 
denied.  Ewen  r.  Wilbor,  208  111.  492, 
70  N.  E.  575;  West  Chicago  St.  R.  R. 
Co.  V.  Yund,  169  111.  47,  48  N.  E.  208. 
See  Price  f.  Phoenix  Mut.  L.  Ins.  Co., 
17  Hinn.  497,  10  Am.  Rep.  166. 

[cj  Before  Argument.  —  Not  per- 
missible under  Florida  statute.  Florid* 
Cent.  &  P.  R.  Co.  v.  Seymour,  44  Fla. 
557,  .33  So.  424. 

[d]  Before  Close  of  Defendant's 
Case.  —  Where  defendant's  own  testi- 
mony discloses  that  he  has  no  case  and 
he  is  the  only  witness  having  personal 
knowledge  of  the  facts  in  issue,  a  ver- 
dict may  be  directed  before  the  close 
of  his  case.  Williamsburg  City  Fire 
Ins.  Co.  V.  Lichtenstein,  181  App.  Div. 
681,  169  N.  Y.  Supp.  146. 

[e]  Most  properly  made  at  the  close 
of  all  the  testimony.  McCown  v.  Mul- 
drow,  91  S.  C.  523,  74  S.  E.  386,  Ann. 
Cas.  1914A,  139. 

27.  Ga.  —  Waters  17.  Supreme  Con- 
clave, 105  Ga.  151,  31  S.  E.  155.  lU. 
Garrett  v.  John  V.  Farwcll  Co.,  102  111. 
App.  31.  Ind.  —  McClaren  t.  Indian- 
apolis &  V.  R.  Co.,  83  Ind.  319.  Me. 
Heath  v.  Jaquith,  68  Me.  433. 

[a]  When  the  jury  report  their  in- 
ability to  agree,  the  court  may  direct  a 
verdict.    Heath  v.  Jaquith,  68  Me.  433. 

[b]  But  the  court  may  refuse  an  in- 
struction made  after  the  submission  of 
the  case  to  the  jurv.  Starkweather  v. 
Maginnis,  196  111.  274,  63  N.  E.  692. 

28.  Southern  Ice   Co.  v.  Black,   136 
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Tenn.  391,  189  S.  W.  861. 

29.  See  infra,  this  note. 

[a]  A  motion  in  form  to  discharge 
the  accused,  or  dismiss  the  indictment 
may  be  regarded,  as  in  substance,  a  re- 
quest to  direct  an  acquittal,  or  to  in- 
struct the  jury,  as  a  matter  of  law, 
that  the  prisoner  cannot  be  convicted. 
People  r.  Ledwon,  153  N.  Y.  10,  17,  46 
N.  E.  1046. 

[b]  The  movant  need  not  formulate 
the  evidence  ami  sign  a  stateim-ut  as 
in  the  ca?*'  of  a  demurrer  to  the  evi- 
dence. Southprn  Ice  Co.  f.  Black,  136 
Tenn.  391,  189  S.  W.  861. 

30.  Swift  &  Co.  f.  Fue,  167  111.  443, 
47  N.  E.  761;  Bartelott  v.  International 
Bank,  119  111.  259,  269,  9  N.  E.  898; 
Ross  r.  Kohler,  163  Ky.  583,  174  S.  W. 
36,  L.  R.  A.  1915D,  621. 

[a]  An  instruction  in  writing  must 
be  offered.  Ross  r.  Kohler,  lb3  Kv.  583, 
174  S.  W.  36,  L.  R.  A.  1915D,  6C1. 

31.  N.  D.  —  Hanson  v.  Lindstrom, 
15  N.  D.  684,  108  N.  W.  798.  S.  D. 
State  V.  Kirby,  34  S.  D.  281,  148  N.  W. 
533;  Tanderup  r.  Hansen,  8  S.  D.  375, 
66  N.  W.  1073.  Utah.  —  Smalley  v.  Rio 
Grande  Western  R.  Co.,  34  Utah  423, 
442,  98  Pac.  311.  Vt.  — State  v.  Nulty, 
57  Vt.  543. 

[aj  Wherein  the  facts  proved  fail 
to  constitute  an  offense,  (1)  must  be 
pointed  out  (State  r.  Tamler,  19  Ore. 
528,  25  Pac.  71;  State  r.  Kirby,  34  S.  D. 
281,  148  N.  W.  533),  unless  (2)  the  faU- 
ure  is  total.  State  v.  Tamler,  19  Ore. 
528,  25  Pac.  71,  9  L.  R.  A.  853. 

[b]  But  the  reasons  supporting  the 
grounds  need  not  be  stated.  Smalley  v. 
Rio  Grande  Western  R.  Co.,  34  Utah 
423,  445,  98  Pac.  311. 

fcj  A  failure  to  specify  the  grounds 
will  not  cause  a  reversal  of  the  ruling, 
if  the  grounds  are  otherwise  made  man- 
ifest, and  the  defects  on  which  the  rul- 
ing is  based  do  not  admit  of  correction 
and  cannot  be  corrected  even  if  direct 
attention  is  called  to  them.  Smalley  v. 
Rio  Grande  Western  R.  Co.,  34  Utah 
423,  445,  98  Pac.  311. 
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in  the  motion,  or  in  the  direction  of  the  verdict. ^- 

4.  Hearing  and  Determination  of  Motion.^^  —  A  motion  made  at  the 
close  of  the  phiintiff's  or  of  the  state's  case,  is  held  by  some  authorities 
to  be  addressed  to  the  discretion  of  the  eourt,^*  and  not  reviewable  on 
exception."^  The  same  is  held  by  some  authorities  in  criminal  cases  of 
a  motion  made  at  the  conclusion  of  all  the  evidence,^" 

The  same  rules  for  determinino;  the  sufficiency  of  evidence  as  obtain 
on  hearings  of  demurrers  to  the  evidence  and  motions  for  nonsuit  gov- 
ern the  hearing  of  a  motion  for  a  directed  verdict,^^  rather  than  the 
principles  and  rules  which  govern  the  granting  of  a  now  trial.^®  The 
court  cannot  weigh  the  evidence,^'  or  pass  on  the  credibility  of  wit- 
nesses.''" It  must  take  the  evidence  for  the  adverse  party  as  true,*^  and 
draw  every  reasonable  inference  in  his  favor  fairly  deducible  there- 
from,*^ and  determine  whether  or  not  under  the  law  a  verdict  might 
be  found  for  the  party  having  the  onus.'*^  While  contradictory  evidence 
of  the  defendant  moving  for  a  verdict,  is  not  considered,**  the  plaintiff 


32.  See  infra,  XTI,  C,  5. 

33.  Presence  of  jury  during  argu- 
ment, SCO  17  Standard  Proc.  4o6. 

34.  Del. —  State  r.  Xvnn,  3  Pennc. 
316,  51  Atl.  S7S.  N.  J. —  State  r.  Motz- 
ger,  82  N.  J.  L.  749.  «2  Atl.  330;  State 
V.  Liebcrman,  80  N.  J.  L.  506,  79  Atl. 
331;  State  v.  Brown,  72  N.  J.  L.  3.54, 
60  Atl.  1117.  Pa.  —  Com.  r.  George,  13 
Pa.  Super.  542. 

Compare  supra,  XII,  B,  1,  c;  XII,  B, 
2,  a,  (IV). 

Waiver  of  error  in  overruling  motion, 
see   infra,  XII,  C,  7. 

35.  Detroit  Crude-Oil  Co.  r.  Grable, 
94  Fed.  73,  3G  C  C.  A.  94. 

36.  Hughes  v.  State,  61  Fla.  32,  .55 
So.  463;  McCrav  V.  State,  45  Fla.  80, 
34  So.  5;  State  v.  Collins,  24  R.  I.  242, 
52  Atl.  990.  See  also  Bishop  v.  State, 
18  Ga.  App.  714,  90  S.  E.  3t)9,  holding 
it  is  never  error  to  refuse  to  direct  a 
verdict. 

37.  D.  C  — Hardy  r.  Wise,  5  App. 
Cas.  108.  Fla.  — Gravette  r.  Turner,  81 
So.  476.  Ore.  —  Sorenson  r.  Smith,  65 
Ore.  78,  129  Pac.  757,  131  Pac.  1022, 
Ann.  Cas.  1915A,  1127. 

See  supra,  XII,  B,  1,  e. 
As   to   demurrer   to    evidence,   see   7 
Standard  Proc.  4,  5,  and  6. 

38.  Gravette  r.  Turner  (Fla.),  81  So. 
476.    See  supra,  XII,  B,  1,  e. 

39.  U.  S.  — Pleasants  v.  Fant,  22 
"Wall.  116,  22  L.  ed.  780;  Mt.  Adams  & 
E.  P.  Inclined  Ry.  Co.  r.  Lowery,  74 
Fed.  463,  20  C.  C.  A.  596.  610.  111. 
Brezinski  r.  Swift  &  Co..  91  Til.  App. 
537.    B.   I.  —  Dawley  v.   Congdon,   105 

f 


Atl.  .303.    Vt.  — Bass  r.  Rublee,  76  Vt. 
395,   57   Atl.   965. 

See  supra,  XII,  B,  1,  e. 

40.     Brezinski  r.  Swift  &  Co.,  91  111. 


App. 


Dawley  v.  Congdon  (R.  I.), 


105  Atl.  393. 

41.  U.  S.  — Parks  v.  Ross,  11  How. 
362,  372,  13  L.  ed.  730;  Chicago  G.  W. 
H.  Co.  r.  Healy,  86  Fed.  245,  'M  C.  C. 
A.  11.  Fla.  — Gravette  r.  Turner,  81  So. 
176.  la.  —  Griflin  r.  Chicago  R.  I.  &  P. 
Ry.  Co.,  68  Iowa  6.58,  27  N.  W.  792.  Ky. 
Stevenson  v.  Yates,  183  Ky.  196,  208  S. 
W.  820;  Louisville  &  X.  R.  Co.  r.  Cham- 
bers, 165  Kv.  703.  178  S.  W.  1041,  Ann. 
Cas.  191 7B,  471.  Mich.  — Noble  v.  Pir- 
«on,  204  Mich.  306,  169  N.  W.  860. 
Mont.  —  Maver  r.  Carothers,  14  Mont. 
274,  288,  36'Pac.  182.  Mo.  —  Glasscock 
r.  Swofiford  Bros.  Drv  Cfoods  Co.  (Mo. 
App.),  74  S.  W.  1039,"  reversed,  106  Mo. 
App.  657,  80  S.  W.  364. 

42.  U.  S.  — Parks  v.  Ross,  11  How. 
.362,  372,  13  L.  ed.  730;  Mt.  Adams  & 
E.  P.  Inclined  Ry.  Co.  v.  Lowery,  74 
Fed.  463,  20  C.  C.  A.  596,  610.  Ky. 
Louisville  &  N.  R.  Co.  v.  Chambers,  165 
Ky.  703,  178  S.  W.  1041,  Ann.  Cas. 
191 7B,  471.  Mich. —  Bur ghardt  v.  De- 
troit United  Rv.,  206  Mich.  545,  173  N. 
W.  360,  5  A.  "L.  R.  1333;  Gibbons  v. 
Farwcll,  63  Mich.  344,  29  N.  W.  855,  6 
Am.  St.  Rep.  301.  Ore.  —  Sherman, 
Clay  &  Co.  r.  Buffum  &  Pendleton,  91 
Ore.  352,  179  Pac.  241.  R.  I.  —  Dawley 
r.  Congdon,  105  Atl.  393. 

43.  Mt.  Adams  &  E.  P.  Inclined  Ry. 
Co.  f.  Lowerv,  74  Fed.  463,  20  C.  C.  A. 
596,  610. 

44.  Glasscock  v.  Swofford  Bros.  Dry 
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must  be  criven  the  benefit  of  the  defendant's  evidence  when  determining 
whether  he  has  made  a  case  sufTu'ient  to  ^'o  to  the  jury  "  Doubts  as  to 
whether  a  verdict  should  be  directed  should  be  n-solvcd  in  favor  ot  the 
submission  of  the  case  to  the  jury."        „    ,    ,     ,        ,    ,.  ,.  * 

The  court  is  not  required  to  specially  find  the  facts  belore  a  verdict 
may  be  directed.''^  ,.  .         . 

5  Form  of  Direction.  —  A  direction  to  find  a  particular  verdict  need 
not'be  in  writing,  as  a  general  rule,"  but  the  court  in  directing  the  ver- 
dict should  indicate  the  question  of  law  that  takes  the  ease  from  the 

jury  ^^ 

6.  Proceedings  After  Granting  Motion.  —  Ordinarily  when  a  mo- 
tion  for  a  directed  verdict  is  granted,  the  cause  is  submitted  to  the  jury, 
to  render  the  verdict  directed,'"  but  a  failure  to  observe  this  formality 
is  not  fatal,  being  at  most  a  mere  technical  error.''  The  consent  of  the 


Goods  Co.,  106  Mo.  App.  657,  80  S.  W. 
364. 

45.  U.  S.  —  Travelers'  Ins.  Co.  v. 
Eandolph,  78  Fed.  754,  24  C.  C.  A.  305. 
K.y,_Ohio  Valley  Ry.  Co.  v.  McKin- 
ley,  16  Ky.  L.  Eep.  445.  But  see  Van- 
arsdell's  Admr.  v.  Louisville  &  N.  R. 
Co.,  23  Ky.  L.  Rep.  1666,  65  S.  W.  858. 
Md.  —  Crean  v.  McMahon,  106  Md.  5U7, 

68  Atl.  265.  Mich.  —  Gibbons  f.  Far- 
well,  63  Mich.  344,  29  N.  W.  855,  6  Am. 
St.  Eep.  301.   N.  H.  —  Gagnon  v.  Dana, 

69  N.  H.  264,  39  Atl.  982,  76  Am.  St. 
Rep.  170,  41  L.  R.  A.  389.  Ore.  — Rid- 
ley r.  Portland  Taxicab  Co.,  90  Ore. 
529,  177  Pac.  429.  Teim.  —  Greenlaw  r. 
Louisville  &  N.  R.  Co.,  114  Tenn.  187, 
86  S.  W.  1072. 

But  see  Lynch  v.  Erie,  151  Pa.  380, 
25  Atl.  43. 

46.  Mexican  Cent.  Ry.  Co.  v.  Mur- 
rav,  102  Fed.  264,  42  C.  C.  A.  334. 

47.  Griffin  v.  Chicago  R.  I.  &  P.  Ry. 
Co.,  68  Iowa  638,  27  N.  W.  792.  See 
also  Fidelity  Trust  Co.  v.  Palmer,  22 
Wash.  473,  61  Pac.  158,  79  Am.  St.  Eep. 
953. 

48.  See  13  Standard  Proc.  757.  But 
see  Franklin  Park  v.  Franklin,  231  111. 
380,  83  N.  E.  214. 

[a]  Better  practice  requires  that 
the  direction  be  in  writing.  Swift  & 
Co.  V.  Fue,  167  111.  443,  47  N.  E.  761. 

[b]  Instruction  Presumed  To  Be  in 
Writing.  —  Franklin  Park  v.  Franklin, 
231  111.  380,  83  N.  E.  214. 

49.  Mich.  —  Howey  v.  Fisher,  111 
Mich.  422,  69  N.  W.  741;  DeMill  v. 
Moflfat,  45  Mich.  410,  8  N.  W.  79.  Pa. 
Foote  V.  American  Product  Co.,  195  Pa. 
190,  45  Atl.  934,  49  L.  R.  A.  764;  My- 
ers V.  Kingston  Coal  So.,  126  Pa.  582, 
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17    Atl.    891.     UtAh.  —  Smallcy    v.    Rio 
Grande    Western    R.    R.    Co.,    34    Utah 

42:t,  442    9H  Pac.  .'Ul. 

(a]  Where  there  are  sereral  pleas 
and  the  court  directs  a  verdict  for  some 
of  the  defendants,  the  direction  should 
designate  on  which  plea  to  base  it, 
but  an  omission  thereof  is  not  ground 
for  new  trial  if  the  verdict  is  a  neces- 
sarv  result  of  the  evidence.  Lewis  v. 
Brown,  89  Ga.  115,  14  S.  E.  881.  See 
also  Buffington  v.  Davis,  33  Md.  511. 

50.  Hodges  r.  Easton,  106  U.  S.  408, 
1  Sup.  Ct.  307,  27  L.  ed.  169;  Bowman 
r.  Atchison,  T.  &  S.  F.  R.  Co.,  184  Fed. 
697,  106  C.  C.  A.  651;  Moore  v.  Petty, 
135  Fed.  668,  fiS  C.  C.  A.  306. 

[a]  The  jury  act  ministerially  only. 
In  re  Sharon's  Estate,  179  Cal.  447,  177 
Pac.  283. 

[b]  The  jury  is  bound  to  render  a 
verdict  as  directed.  Cahill  V.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  74  Fed.  285,  20 
C.  C.  A.  184;  Smalley  v.  Rio  Grande 
Western  R.  Co.,  34  Utah  423,  446,  98 
Pac.  311. 

[c]  If  a  juror,  or  a  part  of  the  jury, 
refuse  to  obey  the  direction  of  the 
court,  contempt  proceedings  are  unnec- 
essary. The  court  may  appoint  one  of 
the  jurors  as  foreman  and  direct  him 
to  sign  a  verdict.  In  re  Sharon's  Es- 
tate, 179  Cal.  447,  177  Pac.  283. 

51.  XJ.  S.  — Moore  r.  Petty,  135  Fed. 
668,  68  C.  C.  A.  306.  111.  — Chicago 
City  R.  Co.  f.  Cooney,  196  111.  466,  63 
N.  E.  1029.  Mo.  —  Petersen  v.  St.  Louis 
Transit  Co.,  199  Mo.  331,  97  S.  W.  860. 
N.  Y.  — Noj'es  f.  Hewitt,  18  Wend.  141. 
Tex.  —  Gray  v.  Freeman,  37  Tex.  Civ. 
App.   556,   84  S.    W.   1105.    Wis.  —  Cal- 

Iteaux  V.  Mueller,  102  Wis.  525,  78  N. 
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jurors  is  immaterial  in  such  case,  and  the  parties  have  no  ri^^ht  to  poll 
the  jury.'*  ' 

The  judgment  rendered  on  a  directed  verdict  is  a  judgment  on  the 
merits;  it  ends  the  controversy,  unless  a  new  trial  be  granted  on  motion 
or  on  appeal,  and  operates  as  a  merger  or  bar."  Anv  error  in  directing 
a  verdict  must  be  excepted  to,  according  to  many  authorities  to  be  re- 
viewable on  appeal.**  '  ' 

Dismissal  of  Action.-  The  plaintiff  cannot,  after  the  sustaining  of  a 
mo  , on  to  direct  a  verdict  for  the  defendant  have  his  action  dismissed 
without  pre,infliep/5 

7  Proceedings  After  OverruHng  Motion.  _  By  moving  for  a  di- 
rected v.Tdiet  a  party  does  not  waive  any  right  that  he  has  to  have  the 
ease  submitted  to  the  jury."    On  the  overruling  of  the  motion,  judg- 

[a]     The   court,   instead   of   submit- 
ting the  case  to  the  jury  (1)  for  a  mere 

formal     or     irieaninpless    verdict,    may 

proc..,.,l    at    onco    to    rcnjer   judgment. 

Boe  Building  Co.  f.  Dalton,  68  Neb.  38. 

93  X.  W.  930,  4  Ann.  Cas.  508;  Ordwav 

r.  Boston  &  M.  R.  R.,  69  N.  H.  42L>    45 

Atl.  213.    (2)  The  court  mav  direct 'the 

entry  of  a  verdirt  without  askinjj  the 

formal    assent    of    the    jurv.     Cahill    r 

Chicapo,  M.  &  St.  P.  Rv.  Co.,  74  Fed 

285,  20  C.  C.  A.  184.        ' 
52.     Cal.  —  In  re  Sharon  's  Estate,  179 

Cal.  447,  177  Pae.  2S3.    HI.  — Kinser  r 

Calumet  Fire-Clay  Co.,  165  III.  505,  46 

N.  E.  372;   Halladay  r.  Underwood,  90 

III.    App.    130.    Ind.  —  McClarcn   f.   In- 
dianapolis   &    V.    R.    Co.,    83    Ind.    319. 

Mich.  —  Donoj:hu0  v.  Indiana  &  L    M 

R.  Co.,  87  Mich.  13,  49  X.  W.  512.   Tex. 
Jameson    v.    Officer,    15   Tex.    Civ.   App. 

212,  39  S.  W.  190. 

[aj  Effect  of  Dissent.  —  Where  a 
verdict  is  directed,  the  fact  that  on  a 
poll,  some  of  the  jurors  expressed  their 
dissent  is  immaterial.  Gaskiil  f.  Pacific 
Electric  Ry.  Co.,  30  Cal.  App.  593,  159 
Pae.  200.  Contra,  Bowman  r.  WLeaton, 
2  Kan.  App.  581,  44  Pae.  750. 

53.  U.  S.  —  Oscanyan  r.  Arms  Co.. 
103  U.  S.  261,  26  L.  ed.  539.  Cal.  — /n 
re  Sharon's  Estate,  179  Cal.  447,  177 
Pae.  283.  Ore.  — Ridlev  r.  Portland 
Taxicab  Co.,  90  Ore.  529,  177  Pae.  429. 
S.  C.  —  McCown  f.  Muldrow,  91  S.  C. 
523.  74  S.  E.  386,  Ann.  Cas.  1914A,  139. 
Utah.  —  Smaller  r.  Rio  Grande  W.  R 
Co.,  34  Utah  423,  439,  98  Pae.  311- 
Stewart  r.  Oregon  Short  Line  R.  Co.' 
39  Utah  375,  117  Pae.  465.  Wis.  —  Ka- 
ley  r.  Van  Ostrand,  134  Wia.  443.  114 
N.  W.  817.  * 


See    McKay    r.    Montana    Union    Ry. 

Co.,  13  Mont.  15,  31  Pae.  999,  explained 

in  In  re  Sharon's  Estate,  179  Cal.  447. 

177  Pae.  283. 
When  judgment  Is  on  the  merits  bo 

as  to  operate  as  a  merger  or  bar,  see  15 

Standard  Pboc.  566,  595. 
Judgment   on   demurrer   to   evidence 

as  a  bar,  see  15  Sta.-.dakd  Proc.  577. 
54.     m.  — Stock    Quotation    Tel.    Co. 

r.  Board  of  Trade,  144  III.  370,  33  N.  E. 

•12.      Neb.  —  Warner    r.    Sohn,    85    Neb. 

571,  123  X.  W.  1054;  Starfzer  r.  Clarke, 

1  Xcb.  (Unof.)  91,  95  X.  W.  509.    S.  D. 

Barnum  t'.  Chamberlain  L.  &  L.  Co.,  34 

S.   D.    137,   147    X.    W.    647,    Ann.    Cas. 

191 /A,    348,   note.    Tex.  —  X.-cdham   v. 

Cooney,  173  8.  W.  979.    Contra,  H.n.lor- 

son  r.   Gilbert,   171    S.    W.   304.    Utah. 

Stewart   v.  Orecon   Short   Line   R.   Co.. 

39  Utah  375    117  Pae.  4G5. 

_^Con^ra,  Collins  f.  Potts,  9  Ky.  L.  Rep. 
o36,  neither  an  exception  nor'a  motion 
for  a  new  trial  is  necessary. 

[a]  But  where  a  motion  for  new 
trial  on  the  ground  the  evidence  is  in- 
sufficient to  sustain  a  verdict  is  made, 
the  appellate  court  may  review  the 
question  thougli  no  exception  to  per- 
emptory instruction  was  saved.  Dahl 
r.  Stakke,  12  X\  D.  32.3.  96  X.  W.  353. 

55.  Bee  Buildin;,'  Co.  r.  Dalton,  68 
Xeb.  38,  93  X.  W.  930,  4  Ann.  Cas.  508. 
See  generally  tho  title  "Dismissal, 
Discontinuance  and  Nonsuit." 

Rule  In  case  of  demurrer  to  evidence, 
see  7  Standard  Proc.  661. 

What  constitutes  "final  submission" 
of  case  so  as  to  preclude  voluntary  dis- 
missal, see  7  Standard  Proc.  661." 

56.  lU.  —  Wolf  r.  Chicago  Sign 
Printing  Co.,  233  111.  501,  84  N.  E.  614, 
13  Ann.  Cas.  369.  Mich.  —  People  v. 
Slater,  164  Mich.  156,   129  N.   W.  22. 
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ment  is  not  rendered  against  the  movinp  party,  and  the  trial  prnneods 
as  if  the  motion  had  not  been  madc,'^  tiioiigli  iu  suitu-  stalis  it  is  h.-ld 
that  there  is  no  question  for  the  jury,  unless  a  party,  on  the  overruling 
of  his  motion,  asks  the  court  for  leave  to  go  to  the  jury  on  questions 

of  fact." 

Effect  of  Motion  by  Both  Parties. —  Althouph  there  is  authority  to  the 

contrary,^'  the  weight  of  authority  is  to  the  cfTect  that  where  both  y)ar- 

ties  ask  for  a  directed  verdict  they  in  effect  ask  the  court  to  find  the 

facts,^"  unless  the  person  whose  motion  is  denied  specially  recjuests  that 


S.  D.  —  Wilson  V.  Commercial  I.'nion 
Ins.  Co.,  15  S.  D.  321^,  89  N.  W.  649. 
But  see  Angier  v.  Western  Assur.  Co., 
10  S.  D.  82,  71  N.  W.  761,  66  Am.  St. 
Eep.  685.  Tex.  — Eberstadt  r.  State,  92 
Tex.  94,  45  S.  W.  1007;  Hook  r.  Pavne 
(Tex.  Civ.  App.),  211  S.  W.  280.  Vt. 
Mason  f.  Sault,  108  Atl.  267. 

57.  U.  S.  —  See  One  Pearl  Chain  f. 
United  States,  123  Fed.  371,  59  C.  C.  A, 
499;  Ligua  Iron  Co.  v.  Greene,  88  Fed. 
207,  31  C.  C.  A.  477.  111.  —  Bartelott  v. 
International  Bank,  119  111.  259,  269, 
9  N.  E,  898.  Md.  — Schwantcck  v.  Ber- 
ner,  96  Md.  138,  53  Atl.  670,  under 
statute.  Tex.  —  Eberstadt  v.  State,  92 
Tex.  94,  45  S.  W.  1007;  Woldert  Groc. 
Co.  V.  Veltman  (Tex.  Civ.  App.),  83 
S.  W.  224.  Vt.  — Bass  r.  Rublee,  76 
Vt.  395,  400,  57  Atl.  965. 

See  also  7  Standard  Proc.  25. 

58.  Eanken  v.  Donovan,  166  N.  Y. 
626,  60  N.  E.  1119;  Sweetland  r.  Buell, 
164  N.  Y.  541,  58  N.  E.  663,  79  Am.  St. 
Rep.  676;  Ormesf.  Dauchv,  S2  N.  Y.  44;5, 
37  Am.  Rep.  583;  Winchcll  t:  Hicks,  18 
N.  Y.  558;  Stanford  v.  McGill,  6  N.  D. 
536,  72  N.  W.  938,  38  L.  R.  A.  760.  See 
also  Battis  v.  McCord,  70  Iowa  46,  30 
N.  \V.  11,  holding  that  where  the  de- 
fendant stands  on  his  motion,  the  court 
may  direct  a  verdict  for  the  plaintiff. 

Contra,  see  cases  in  two  preceding 
notes,  and  Wolf  v.  Chicago  Sign  Print- 
ing Co.,  '233  111.  501,  84  N.  E.  614,  13 
Ann.  Cas.  369,  holding  no  request  to 
go  to  the  jury  essential. 

59.  IU.  —  Wolf  V.  Chicago  Sign 
Printing  Co.,  233  111.  501,  84  N.  E.  614, 
13  Ann.  Cas.  369,  note.  Okla.  —  Far- 
mers' Nat.  Bank  v.  McCall,  25  Okla 
600,  106  Pac.  866,  26  L.  R.  A.  (X.  S.) 
217.  Tenn.  —  Virginia-Tennessee  Hdw. 
Co.  V.  Hodges,  126  Tenn.  370,  149  S.  W. 
1056.  Vt.  —  Fitzsimons  V.  Richardson, 
86  Vt.  229,  84  Atl.  811. 

[a]  Reason  of  Rule.  —  (1)  The  mere 
fact  that  each  party  moves  for  a  ver- 
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diet  in  bis  favor  docs  not  amount  to  a 
consent  that  the  case  shall  bt>  taken 
from  the  jurv.  Fitzsimons  r.  Richard- 
son, 86  Vt.  229,  84  Atl.  811.  (2)  The 
motion  of  each  party  should  be  treated 
for  what  it  is,  a  matter  wholly  dis- 
tinct from  and  adverse  to  that  of  his 
adversary.  Such  motion  should  stand 
as  if  made  alone,  and  the  only  ques- 
tion submitted  to  the  trial  court  is  the 
preliminary  question  whether  there  is 
any  substantial  conflict  in  the  evidence, 
or  if  there  is  undisputed  evidence  from 
which  conflicting  inferences  may  be 
drnwn.  Vircinia-Tcnnessee  lldw.  C'o.  r. 
Hodges,  126  Tenn.  370,  149  S.  W.  1056. 
eo,  IT.  S.  — Empire  State  Cattle  Co. 
r.  Atchison,  T.  *  S.  F.  R.  Co.,  210  U. 
S.  1,  28  Sup.  Ct.  607,  52  L.  ed.  9:n,  15 
Ann.  Cas.  70;  Sampliner  f.  Motion 
Picture  Patents  Co.,  255  Fed.  242,  168 
C.  C.  A.  202  (rehearing  denied,  259  Fed. 
152,  170  C.  C.  A.  220);  Melton  v.  Pen- 
sacola  Bank  ft  Tr.  Co.,  190  Fed.  126, 
111  C.  C.  A.  166;  McCormick  v.  Na- 
tional Bank,  142  Fed.  132,  73  C.  C.  A. 
350,  6  Ann.  Cas.  544,  note.  Ark.  —  Gib- 
son f.  Allen-West  Comsn.  Co.,  211  S.  W. 
142;  St.  Louis  S.  W.  R.  Co.  f.  Mulkov, 
100  Ark.  71,  139  S.  W.  643,  Ann.  Cas. 
1913C,  1339,  where  the  evidence  was 
"practically  undisputed."  Ga.  —  Mima 
r.  Johnson,'  8  Ga.  App.  850,  70  S.  E. 
130.  Neb. —  Howell  r.  Bowman,  89 
Xeb.  389,  131  N.  W.  597.  N.  Y. —Sweet- 
land  r.  Buell,  164  N.  Y.  541,  58  N.  E. 
663,  79  Am.  St.  Rep.  676;  Thompson 
r.  Simpson,  128  X.  Y.  270,  283,  28  N.  E. 
627;  Secor  r.  Ardsley  Ice  Co.,  133  App. 
Div.  136,  117  X^  Y.  Supp.  414.  N.  D. 
Citizens'  X^^at.  Bank  r.  Osborne-McMil- 
lan  Elev.  Co.,  21  X.  D.  335,  131  X.  W. 
2G6;  Duncan  f.  Great  X^orthern  R.  Co., 
17  W.  D.  610,  118  N.  W.  826,  19  L.  R. 
A.  (N.  S.)  952.  S.  D.  — Langbehn  v. 
American  Ins.  Co.,  171  X.  W.  820;  Rice 
V.  Bennett,  29  S.  D.  341,  137  N.  W.  359. 
Wis.  —  See  Jones  v.  Citizens'  Sav.  & 
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controverted  questions  of  fact  be  submitted  to  the  jury,"^  or  unless 
other  instructions  are  asked  for.'^ 

Review. —  An  exception  to  an  adverse  ruling  on  a  motion  for  a  di- 
rected verdict  preserves  the  question  of  law  for  the  consideration  of  an 
appellate  tribunal,"^  The  action  of  a  trial  court  in  overruling  a  motion 
for  a  directed  verdict  is  not  reversible  error  when  the  matter  lies  in  the 
discretion  of  the  court,  or  where  as  in  criminal  cases  the  jury  is  not 
bound  to  follow  the  direction  or  advice."  But  where  it  is  the  duty  of 
the  court  to  give  such  direction,  its  refusal  to  do  so  constitutes  error 
which  justifies  a  reversal,"  unless  the  error  is  waived."* 

Waiver  of  Error.  —  An  error  in  overruling  a  motion  made  at  the  close 


Tr.  Co.,  16S  Wis.  646,  171  X.  W.  648. 

[a]  The  reason  for  the  rule  is  that 
the  parties  I3y  moving  for  a  directed 
verdict  take  the  position  that  there  is 
no  question  of  fact  which  they  desire 
to  have  submitted  to  the  jury.  Bcut- 
tell  r.  Magone,  1.'7  U.  S.  154,  15  Sup. 
Ct.  568,  39  L.  ed.  654;  Stanford  v.  Mc- 
GilT,  6  N".  D.  536,  72  N.  W,  938,  38  L. 
R.  A.  760. 

As  to  waiver  of  trial  by  jury,  see  16 

Standard  Proc.  935. 

61.  U.  S.  — Empire  State  Cattle  Co. 
V.  Atchison,  T.  &  S.  F.  E.  Co.,  210  U. 
S.  1,  28  Sup.  Ct.  607,  52  L.  ed.  931,  15 
Ann,  Cas.  70.  N.  M.  —  Bank  of  Com- 
merce r.  Broyles,  16  X.  M.  414,  120  Pac, 
670.  N.  Y.  — Peniston  r.  Coleman,  141 
App.  Div.  676,  126  X.  Y.  Supp.  736. 
N.  D.  —  Duncan  v.  Great  Xorthern  Rv. 
Co.,  17  X.  D.  610,  118  X.  W.  826,  19  L. 
R.  A.  (X.  S.)  952;  Stanford  f.  McGill, 
6  X^  D.  536,  72  X.  W.  938,  38  L.  R.  A. 
760.  S.  D.  — Share  i\  Coats,  29  S.  D. 
603,  137  X.  W.  402. 

[al  Scope  of  Request.  —  The  party 
ruled  against  may  request  to  go  to  the 
jury  upon  any  specific  question  of  fact 
which  he  points  out  to  the  court,  but 
he  cannot  ask  to  go  to  the  jury  gener- 
ally upon  all  the  facts  in  the  case. 
Maxwell  v.  Martin,  130  App.  Div.  80, 
114  X.  Y.  Supp.  349. 

[b]  At  any  time  before  the  direct- 
ed verdict  is  actually  rendered  by  the 
jury,  the  request  may  be  made.  Max- 
well V.  Martin,  130  App.  Div.  80,  114 
N.  Y.  Supp.  349. 

68 


62.  U.  S.  — Charlotte  Xat.  Bank  v. 
Southern   R.   Co.,   179  Fed.   769,   103   C. 

C.  A.  261;  McCormick  r.  Xational  City 
Bank,  142  Fed.  132,  73  C.  C.  A.  350,  6 
Ann.  Cas.  544,  note,  per  concurring 
opinion  of  Shelby.  Ark.  —  Gibson  v. 
Allen-West  Comsn.  Co.,  211  S.  W.  142. 
See  also  St.  Louis  S.  W.  R.  Co.  r.  Mul- 
key,  100  Ark.  71,  139  S.  W.  643,  Ann. 
Cas.  1913C,  1339,  note.  Mich.  —  Kane 
r.  Detroit  L.  Ins.  Co.,  204  Mich.  357, 
170  N.  W.  35. 

63.  Wolf  t'.  Chicago  Sign  Printing 
Co.,  233  111.  501,  84  X.  E.  614,  13  Ann. 
Cas.  369.  See  Benedict  v.  Pineus,  109 
App.  Div.  20,  95  X.  Y.  Supp.  1042,  hold- 
ing an  exception  to  a  refusal  to  grant 
a  request  to  go  to  the  jury  ia  suflScient. 

64.  CaL  — People  r.  Lewis,  124  Cal. 
551,  57  Pac.  470,  45  L.  R.  A.  783.  N.  D. 
State  r.  Wright,  20  X.  D.  216,  126  N. 
W.  1023.    S.  D.  — State  v.  Stone,  30  S. 

D.  23,  137  X.  W.  606. 

65.  Ky.  — Blankenship  v.  Com.,  147 
Ky.  768,  145  S.  W.  752;  Lucas  v.  Com,, 
147  Ky.  744,  145  S.  W.  751.  Me. 
State  V.  Simpson,  113  Me.  27,  92  Atl. 
898.  N.  T.  —  People  v.  Ledwon,  153  X. 
Y.  10,  16,  46  X.  E.  1046. 

66.  Waiver  by  introduction  of  evi- 
dence, see  infra,  this  section. 

[a]  By  moving  for  a  new  trial,  the 
defendant  waives  his  exception  to  the 
action  of  the  court  in  overruling  hia 
motion  for  a  directed  verdict.  State  V. 
Simpson,  113  Me.  27,  92  Atl.  898; 
Mowrv  V.  Saunders,  33  R.  L  45,  80  Atl. 
421,  Ann.  Caa  1913A,  1344. 
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of  the  state's  or  the  plaintiff's  case  is  waived  if  the  dofendiint  proceeds 
ifsith  the  case,  and  gives  evidence  on  his  part,"^  but  he  may  renew  his 
motion  at  the  conclusion  of  the  whole  case.** 


67.  U.  S.  —  Accident  Ins.  Co.  v. 
Crandal,  120  U.  S.  527,  7  Sup.  Ct.  685, 
30  L.  ed.  740;  Grand  Trunk  R.  Co.  v. 
Cummings,  106  U.  S.  700,  1  Sup.  Ct. 
493,  27  L.  ed.  266;  Detroit  Crude  Oil 
Co.  V.  Grable,  94  Fed.  73,  36  C.  C.  A. 
94;  Mt.  Adams  &  E.  P.  Inclined  Ry. 
Co.  V.  Lowery,  74  Fed.  463,  20  C.  C.  A. 
596.  Del. —  State  f.  Lynn,  3  Penne. 
316,  328,  51  Atl.  878.  111.  —  Lake  Shore 
&  M.  S.  Ry.  Co.  r.  Richards,  152  111. 
59,  38  N.  K.  773,  30  L.  R.  A.  33;  Jolict, 
A.  &  N.  Tlv.  Co.  V.  Velie,  140  III.  59, 
29  N.  E.  706.  Ind.  — Greenfield  r.  John- 
son, 30  Ind.  App.  127,  65  N.  E.  642. 
la.  —  State  v.  Asbury,  172  Iowa  606, 
154  N.  W.  915,  Ann.  Cas.  1918A,  856; 
State  V.  Bosworth,  170  Iowa  329,  152 
N.   W.  581.    Md.  —  Barabasz  r.   Kabat, 
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01  Md.  53,  46  Atl.  337.  N.  D.  —  Bow- 
man f.  Eppinner,  1  N.  D.  21,  44  N.  W. 
1000.  Ohio.  —  Cincinnati  Traction  Co. 
r.  Durack,  7S  Ohio  St.  243,  85  N.  E. 
38,  14  Ann.  Cas.  218,  note.  Vt.  —  Noye« 
f.  Parker,  64  Vt.  379,  24  Atl.  12. 

[a]  To  avail  himself  of  his  motion 
at  the  dose  of  the  plaint ifT's  teitti- 
iiiony,  the  defendant  should  abide  by 
his  motion,  or  else  renew  it  at  the  con- 
clusion of  the  case.  Lake  Shore  i  M. 
S.  R.  Co.  r.  Ri.-hards,  152  111.  59,  38  N. 
E.  773,  30  L.  R.  A.  33. 

68.  Lasky  r.  Smith,  116  Md.  370,  80 
Atl.  1010;  Burnham  i-.  Conconl  K.  R., 
60  X.  H.  280,  45  Atl.  563.  And  see 
cases  in  next  preceding  note,  and  tupra, 
XII,  C,  2. 
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Oath  and  Affirmation. 
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For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  title. 
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I.  DEFINITION  AND  NATURE.  —  A  verifioation  of  a  ploadinrj  is 
an  affidavit  of  the  truth  of  its  alK-pations.^  Though  attached  to  the 
pleadin":  to  which  it  relates,  a  veritication  is  not  rofjarded  as  a  part 
thereof.- 

II.  NECESSITY  FOR  ANTD  PROPRIETY  OF.  —A.  Gener.il 
Statement.  —  The  necessity  for  the  verification  of  particular  plead- 
ings and  papers  in  actions  is  treated  in  the  specific  titles,*  and  verifica- 
tion wdll,  therefore,  be  treated  here  from  a  general  standpoint  only. 


1.  Forest  Oil  Co.  v.  Wilaon  (Tei. 
Civ.  App.),  178  S.  W.  626.  See  Dorn  r. 
Tyler,  C4  111.  App.  110. 

2.  Idaho.  —  Pence  v.  Durbin,  1  Idaho 
550.  Mo.  —  Ruch  r.  Jones,  33  Mo.  31t.3. 
Mont.  —  Bryant  v.  Davis,  22  Mont.  5.'>4, 
57  Pac.  143.  N.  Y.  — Pardi  r.  Conde, 
27  Misc.  496,  58  N.  Y.  Supp.  410;  Fusoo 
V.  Adams,  19  Civ.  Proc.  4S,  11  N.  Y. 
Supp.  735.  Va  —  Lewis'  Admr.  v. 
Hicks,  96  Va.  91,  30  S.  E.  466. 

See  14  Standard  Proc.  497. 

Therefore,  a  demurrer  "will  not  lie 
•when  it  is  omitted.  See  6  Standard 
Proc.  909. 

3.  Account,  verification  of,  lee  1 
•Standard  Proc  226. 

In  admiralty,  see  1  Standard  Proc. 
446. 

Admissions,  verified  pleadings  as,  see 
1  ExcY.  OF  Ev.  412,  414,  426,  444. 

Answers  in  equity,  see  4  Standard 
Proc  176;  answer  to  bill  of  discovery, 
see  7  Standard  Proc  537,  541;  of  an- 
swers or  pleas  in  actions  on  contracts, 
see  11  Standard  Proc.  1033;  4  Stand- 
ard Proc  521. 

Appeal,  petition  for,  see  2  Standard 
Proc  296;      18  Standard  Proc   201. 

Bankruptcy,  petition  in,  see  3  Stand- 
ard Proc  917,  921,  933,   972,  1601. 

Bills  in  equity,  generally,  see  4 
Standard  Proc  148;  bill  of  discovery, 
see  7  Standard  Proc  537;  bill  to  im- 
peach judgments,  see  4  Standard  Proc 
488;  bill  to  restore  or  establish  lost 
instruments,  see  19  Standard  Proc  32; 
bill  of  review,  see  4  Standard  Proc 
449;  bill  for  injunction,  see  13  Stand- 
ard Proc.  89;  bill  to  set  aside  probate, 
see   the    title,    "Wills." 

Bill  of  Particulars,  see  4  Standard 
Proc  373. 

Certiorari,  petition  for,  see  4  Stand- 
ard Proc  908;    18  Standard  Proc.  369. 

Of  exception  or  traverse  to  return, 
see  18  Standard  Proc  379. 

Of  complaint  in  attachment  suit,  see 
S   Standard   Proc    703. 
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Of    complaint    in    action    to    review 

judgment,  st-e   15  t^TASDAKu  Proc   .iOS. 

Contempt,  information  for,  tea  i 
Standard    pRor.   401. 

Creditor's  bill,  see  6  Standard  Proc. 
218. 

Cross-bills,  «oe  fi  Standard  Proc. 
2  SO. 

Decedent's  estates,  verification  of 
petitions,  claims,  I'tc,  see  6  Standard 
Proc  51)4,  530,  554,  582,  592,  600. 

Of  denials,  see  7  Stand.vkd  Proc  55; 
11  Standard  Proc  1017,  note  60;  13 
Standard  Proc  609,  note  8;  18  Stand- 
ard Proc  927,  note  59;  of  denial  of  a 
verified  account,  see  1  Standard  Proc. 
227;  13  Standard  Proc.  609;  of  denial 
of  partnership,  see  21  Standard  Proc. 
76;  of  j>loa  denying  award,  sec  2 
Standard   Proc.   65S. 

In  disbarment  proceedings,  see  3 
Standard   Proc   869. 

In  divorce  actions,  see  7  Standard 
Proc  784. 

In  election  contests,  see  8  Standard 
Proc  74.  77. 

In  eminent  domain,  see  8  Standar* 
Proc    2S9. 

Forcible  entry  and  detainer,  see  S 
Standard   Proc.    1117. 

Fraudulent  conveyance,  see  10  Stand- 
ard  Proc    173. 

Guardianship,  see  13  Standard  Proc. 
504,  535. 

Habeas  corpus,  see  10  Standard  Proc. 
924,  931. 

Homestead,  petition  for,  see  11 
Standard  Proc  393. 

Infants,  in  proceedings  involving, 
see  12  Standard  Proc  759,  806,  820. 
858,  867. 

Of  information  by  prosecuting  at- 
torney, see  12  Standard  Proc  565. 

Insane  persons,  in  proceedings  in- 
volving, see  13  Standard  Proc.  452, 
479,   537,  554,   609. 

Insolvency  proceedings,  see  13  Stand- 
ard Proc.   647,   651,   672,   677. 

Interpleader,  bill  of,  see  14  Standard 
Proc.  205,  237. 
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B.  At  Common  Law.  —  It  is  a  general  rule  of  the  common  law,  that 
all  new  matter  in  pleadings  in  response  to  previous  pleadings  must  be 
followed  by  a  verification,  or  as  it  is  frequently  termed,  an  averment, 
expressed  in  the  form  "and  this  he  [the  pleader]  is  ready  to  verify."* 
By  a  statute  of  Anne,  all  dilatory  pleas  are  required  to  be  sworn  to.^ 
Therefore,  where  this  statute  is  in  force,  it  is  necessary  to  verify  pleas 
in  abatement."  pleas  to  the  jurisdiction,^  and  pleas  puis  darrein  con- 
tinuance.* But  it  is  not  necessary  by  virtue  of  this  statute  to  verify 
pleas  in  bar,*  or  pleas  of  the  general  issue.^" 

C.  Under  the  Codes  and  Practice  Acts.  —  Under  the  codes  and 
practice  acts  the  verification  of  pleadings  is  a  matter  regulated  by 
statute  or  rule  of  court. ^^  Some  statutes  and  rules  of  court  require 
that  every  pleading  of  fact,  with  certain  exceptions,  be  verified."    A 


Intervention,  see  14  Stand.vrd  Peoc. 
314,   noto   41    [f],   322,  note   78    fc]. 

Intoxicating  liquors,  complaint  for 
seizure  of,  see  14  HTXsu.KSiD  I'ROC.  497. 

Jurisdiction,  pie*  to,  see  17  Sta-NDakd 
Proc.  910. 

Jury,  verification  as  affecting  right 
to,    SCO    10   Standakd    Proc.    872. 

Justice's  courts,  plcadinK*  in,  tee  18 
Stand.vku    Pkoc.   34,   3^,   48. 

Landlord  and  tenant,  »ee  18  Stand- 
ard   pROf.    5S5. 

Mechanic's  lieni,  see  19  Staxdaxd 
Pkoc.  CM. 

Motions,  see  20  Standakd  Pioc.   Ifi. 

Ne  exeat,  see  20  Sta.ndard  Proc.  293. 

Partition,  see  20  Standard  Pkoc. 
1029. 

Petitions,  see  21  Standard  Peoc.  351. 

Pleas,  in  abatement,  see  1  Standard 
Proc.  45,  1039;  of  jurisdiction,  sec  17 
Stand.ard  Proc.  919;  puis  darrein  con- 
tinuance, see  21  Standard  Proc.  965. 

Pleas  in  equity,  see  1  Standard  Proc. 
104(1;     21   Standard  Proc.  450,  note  84. 

Preliminary  complaint  in  criminal 
prosecution,  see  12  Standard  Proc.  141. 

Quo  warranto,  see  22  Standaed  Pboc. 
74. 

Eeceiver,  pleading  seeking,  see  22 
Standard  Proc.  345. 

Removal  of  causes,  petition  for,  see 
22  Standard  Proc.   833. 

Of  rejoinder  and  surrejoinder,  see  22 
Standard    Peoc.    687,    689. 

Replevin,  see  22  Standard  Peoc.  927. 

Of  replication,  see  22  Standard  Peoc. 
96^. 

Of  supplemental  bill,  see  13  Standaed 
Peoc.  91,  109,  supplemental  bill  for  in- 
junction. 

Effect  of  verification  as  protecting  % 
pleading    against   a    charge    of   frivol- 


ousness,  see  10  Standard  Peoc.  280. 

4.  Will's  Gould  on  Pleading,  p.  323. 
Verification  of  pleas,  see  21  Standard 

Proc.  43s. 

Verification  of  replication,  see  22 
Standard  Proc.  96^;  of  rejoinder,  see 
22  Standaed  Proc.  6S7;  of  surrejoinder, 
see  22  Standard  Proc.  689. 

5.  4  and  5  Anne,  ch.  16. 

[a]  In  Kentucky,  this  statute  was 
never  in  force  and  has  never  been  re- 
enacted.  Ingraham  v.  Arnold,  1  J.  J. 
Marsh.  (Ky.)  406. 

6.  See    1    Standard    Proc.   45,    1039. 

[a]  But  pleas  setting  up  irregular- 
ities apparent  on  the  record  need  not 
he  Bworn  to.  Brown  c  Peevey,  6  Ark. 
37. 

7.  See  Ingraham  r.  Arnold,  1  J.  J. 
Marsh.  (Ky.)  406  (holding  however 
that  the  statute  is  not  in  force  in  Ken- 
tucky), and  17  Standard  Proc.  919. 

8.  '  See    21    Standard   Proc.   965. 

9.  Accord  and  satisfaction,  plea  of, 
see  1  Standard  Peoc.  187. 

10.  See   7   Standaed  Peoc.  55. 

11.  See  the  codes,  practice  acts,  and 
rules  of  courts. 

Exceptions  to  statutes,  see  infra,  U, 
F. 

12.  Ark.  —  Halliburton  v.  Nance,  40 
Ark.  161.  Ky.  —  Ball  v.  Sandlin,  176 
Kv.  537,  195  S.  W.  1089;  Berea  Col- 
lege V.  Powell,  25  Kv.  L.  Rep.  1220,  77 
S.  W.  382.  Mont.  — Collier  v.  Ervin, 
3  Mont.  142.  Ohio.  —  State  ex  rel. 
Treadwell  r.  Hancock  Co.  Comrs.,  11 
Ohio  St.   183. 

[a]  A  statement  of  claim  under  tha 
Pennsylvania  practice,  is  required  to 
be  verified.  Gcddbeck  f.  Brady,  4  Pa. 
Co.  Ct.  169.  See  the  title,  "Statement 
or  AJIldayit  of  Claim." 
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more  common  statute  provides  that  where  a  pleading  is  verified,  each 
subsequent  pleading,  except  a  demurrer  and  certain  other  pleading! 
must  be  verified.^' 

Except  under  statutes  requiring  that  all  pleadings  of  fact  be  veri- 
fied,^* it  is  not  necessary  for  a  plaintifT  to  verify  his  complaint.^'  But 
he  may  do  so,  if  he  so  elects,  for  the  purpose  of  requiring  a  verified 
pleading  from  the  defendant,^*  and  of  requiring  specific  denials  from 
him.^^ 

The  verification  of  demurrers  is  generally  unnecessary.^'  and  it  ii 
not  necessary  for  a  defendant  to  verify  his  answer,"  unless  the  com- 
plaint is  verified, 2''  unless  the  answer  contains  certain  denials  required 
to  be  made  under  oath,-^  or,  under  some  codes,  unless  the  state  or  an 
officer  thereof  in  his  official  capacity  is  plaintiff."    Some  statutes,  how- 


13.  Colo. —  Rice  v.  Van  Why,  49 
Colo.  7,  111  rac.  599;  Perras  r.  Den- 
ver &  R.  G.  R.  Co.,  5  Colo.  App.  21,  .36 
Pac.  637.  la.  —  Yarger  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  78  Iowa  6.10,  43  X.  VV. 
4G9;  Searle  v.  Richardson,  67  Iowa  170, 
25  N.  W,  113.  N.  Y.  — Code  Civ,  Proc. 
§  523;  Hempstead  r.  Hempstead,  7 
How.  Pr.  8;  Levi  v.  Jakeways,  4  How. 
Pr.  126.  S.  C  — Smalls  v.  Wilder,  6  S. 
C.  402.  Wis.  — Knowlos  r.  Fritz,  58 
Wis.  216,  16   N.  W.   621. 

[a]  Kequirement  Is  Mandatory. 
Perras  r.  Denver  &  R.  G.  R.  Co.,  5  Colo. 
App.  21,  36  Pac.  637. 

[b]  The  words  "subsequent  plead- 
ing" mean  subsequent  in  order  of 
pleading;  not  subsequent  in  time.  They 
apply  only  to  pleadings  in  answer  to 
the  pleading  verified,  or  to  those  ■which 
follow  in  the  order  of  pleading.  Rice 
V.  Van  Why,  49  Colo.  7,  111  Pac.  599; 
Hempstead  f.  Hempstead,  7  How.  Pr. 
(N.  Y.)    8. 

An  amended  complaint  as  e.  sub- 
sequent pleading,  see   infra,  XI. 

[c]  If  the  answer  is  verified,  a  reply 
must  be  verified,  though  the  original 
complaint  was  unverified.  Levi  v.  Jake- 
ways,   4   How.   Pr.    (N.   Y.)    1;26. 

[d]  A  counterclaim  is  a  subsequent 
pleading  within  the  rule.  Yarger  V, 
Chicago,  M.  &  St.  P.  Ey.  Co.,  78  Iowa 
650,  43  N.  W.  469,  overruling  Innes  k 
Co.  V.   Krysher,    9    Iowa   295. 

14.  See  supra,  this  section. 

15.  Phifer  v.  Travelers'  Ins.  Co.,  123 
N.  C.  410,  31  S.  E.  716. 

Verification  where  service  by  pub- 
lication is  sought,  see  the  title,  "Ser- 
rice  of  Process  and  Papers." 

Necessity  of  verification  as  a  basis 
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for  judgment  of  defmlt,  le*  14  Stakd- 

\RD   i'KOC.    8J8. 

As  basis  of  consent  Judgment,  sat  14 

Standard   Paoc.  918. 

In  libel  and  ilander,  lee  IS  Stanb- 
ARD   Proc.  S97. 

16.  See   infra,    thit  lection. 

17.  See  7  Standard  Proc.  87,  nott 
13. 

18.  See  6  Standard  Proc.   886. 

19.  Cal.  —  San  Francisco  v.  Itaell, 
SO  Cal.  57,  22  Pac.  74.  Oa.  —  See  Con- 
ant  r.  Jones,  120  Ga.  568,  48  S.  E.  234; 
Jones  r.  Hodges,  21  Ga.  App.  594,  94 
S.  E.  831.  N.  Y.  —  Beglin  v.  People'! 
Trust  Co.,  48  Misc.  494,  95  N.  Y.  Supp. 
'.MO;  White  r.  Bennett,  7  How.  Pr.  5». 
N.  C  — Phifer  v.  Travelers'  Ins.  Co., 
123  N.  C.  410,  31  S.  E.  716. 

[a]  Unnecessarily  verifying  an  an- 
swer does  not  impair  its  effect.  Porter 
r.   Bichard,    1   Ariz.   87,  25   Pac.   530. 

20.  CaL  —  Benham  v.  Connor,  113 
Cal.  16S,  45  Pac.  258.  Ga.  —  Neal  v, 
Davis  Foundry  &  Machine  Wks.,  131 
Ga.  701,  63  S.  E.  221.  N.  C  — Phifer 
V.  Travelers'  Ins.  Co.,  123  N.  C.  410,  31 
S.  E.  716.  S.  0.  — Southern  Cotton  Oil 
Co.  V.  Lightsev,  100  S.  C.  41,  84  S.  E. 
;;01.  Wis.  —  Knowles  v.  Fritr,  68  Wii. 
216,  16  N.  W.  621. 

As  to  statute  requiring  verification 
of  subsequent  pleadings,  see  supra,  thii 
section. 

21.  See  7   Standajid  Proc.   55. 

22.  Monterey  v.  Gushing,  83  Cal. 
507,  23  Pac.  700;  San  Francisco  v.  It- 
sell,  80  Cal.  57,  22  Pac.  74.  See  th« 
title,  "States  and  Territories." 

[a]  Counties  are  not  within  the 
statute.  Monterey  v.  Gushing,  83  Cal. 
507,   23   Pac.    700. 
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ever,  spfcifically  require  that  all  picas  "  and  all  dilatory  pleas  =*  shall 
be  sworn  to. 

D.  Exhibits.  —  A  separate  and  distinct  verification  of  an  exhibit  is 
not  necessary  if  the  pleading  is  verified  to  which  it  is  attached.^'' 

E.  Amended  Pleadings.  —  "Where  a  pleading  is  required  by  law  to 
be  verified,  an  amendment  thereto  should  also  be  verified,"  except  when 
the  amendment  is  merely  formal  and  does  not  change  or  modify  the 
averments  or  denials  of  the  original  pleading."  Conversely,  it  has 
been  held  that  the  court  may  allow  the  verification  of  an  amended 
complaint  though  the  original  was  not  verified.^*  These  rules  are  some- 
times affected  by  statutes  relating  specifically  to  amendments.^* 

F.  Exceptions.  —  The  statutes  generally  make  certain  exceptions 
to  the  rules  requiring  verification.*"  Thus  some  statutes  provide  that 
a  verification  may  be  omitted,  in  a  case  where  it  is  not  otherwise  spec- 
ially prescribed  by  law,  where  the  party  pleading  would  be  privileged 

27.  Cal.  —  Buell  r.  Beckwith,  59  Cal. 
4S0.  ni.  —  McCabe  r.  Porter,  7.1  111. 
244;  Whipple  r.  Whipple,  14;j  111.  App. 
228.  Mich.  —  Matthews  r.  Montreal 
Min.  Co.,  1S3  Mich.  541,  50  N.  W.  127. 
Mo.  —  Matthews  r.  Rountree's  Adrar., 
20   Mo.   2S2,  amcmlment   of  enption. 

[al  WTien  a,  pleading  is  amended  by 
numbering  the  pages,  it  may  bo  rcfiled 
without  fi  re-verification.  Buell  v.  Beck- 
with, 59  Cal.  480. 

28.  Ruffatti  v.  Sociele  etc.  Lexing- 
ton,  10   Utah   3S6,  397,  37  Pae.  591. 

29.  See  the  .statutes. 

[a]  Unless  a  new  and  distinct  cause 
of  action  or  defense  is  introduced,  tho 
court  is  permitted  Vjv  statute  to  allow 
tlie  filini^  of  unverified  amendments. 
Ark.  —  Halliburton  v.  Nance,  40  Ark. 
161.  la. —  Keller  f.  Harrison,  l:]9  Iowa 
3S3,  116  N.  W.  327;  Boos  r.  Dulin,  103 
Iowa  331,  72  N.  W.  533.  Ky.  — Ball  v. 
.Sandlin,  176  Ky.  537,  195  S.  W.  1089. 
But  a  failure  of  the  court  to  require  a 
V'.Tifipation  when  demanded  by  this 
statute  is  not  prejudicial  error.  Ball 
r.  Sandlin,  176  Ky.  537,  195  S.  W. 
10S9.  As  to  when  new  causes  of  action 
are  introduced,  see  the  title,  "New 
Cause  of  Action  or  Defense." 

[b]  In  Iowa,  the  code  provides  that 
the  court  may  permit  unverified  amend- 
ments to  verified  pleadings.  Thomp- 
son f.  Brown,  106  Iowa  367,  76  N.  W. 
SI 9;  Tegler  &  Co.  r.  Shipman,  33  Iowa 
194,  11  Am.  Rep.  118. 

30.  See  the  statutes. 
Demurrers.  —  See  supra,  II,  C. 
[a]      Executors    and    administratora 

need  not  swear  to  their  defenses  when 
sued   in    their   representative    capacity, 
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[b]  Cities  arc  not  within  the  stat- 
ute. San  Francisco  v.  Itsell,  80  Cal.  57, 
22   Pac.  74. 

23.  See  the  statutes  and  the  follow- 
ing: Ropes  r.  Snvder  Harris  Buasett 
Co.,  37  Fla.  529,  20  So.  535;  Turpin  v. 
Derickson,   105  Md.  620,  60  Atl.  270. 

Plea  in  abatement,  see  1  Stand.^ed 
Pboc.    45,    1039. 

Plea  to  jurisdiction,  see  17  Standard 
pRoc.  919. 

24.  See  the  statutes  and  the  follow- 
ing: Thurnian  v.  Willingham,  18  Ga. 
App.  395,  89  S.  E.  442;  Carroll  f. 
Building  Committee  (Md.),  77  Atl.  128. 

Common  law  rule,  see   supra,  II,  B. 

25.  Ely  V.  Frisbie,  17  Cal.  250.  See 
8  Sta.ndard  Proc.  814. 

26.  See    1   Standard   Peoc.  635. 

In  divorce  actions,  see  7  Standard 
Puor.    7b'). 

Criminal  complaints,  see  12  Standard 
Proc.   567. 

[a]  But  an  amended  complaint  is  not 
a  "subsequent  pleading"  (1)  within 
a  statute  re(juirin<^  the  verification  of 
every  pleading  subsequent  to  a  verified 
pleading.  Rice  i*.  Van  Why,  49  Colo. 
7,  111  Pac.  599;  Hempstead  r.  Hemp- 
stead, 7  How.  Pr.  (N.  Y.)  8.  (2)  But 
if  a  plaintiff  who  has  filed  a  verified 
pleading,  files  an  unverified  amended 
complaint,  he  thereby  waives  the  veri- 
fication of  all  subsequent  pleadings. 
Rice  V.  Van  Why,  49  Colo.  7,  111  Pac. 
599;  Brooks  Bros.  v.  Tiffanv,  117  App. 
Div.  470,  102  N.  Y.  Supp.' 626.  The 
reason  is  that  an  amended  pleading 
supersedes  the  original  pleading  which 
has  no  more  force.  See  1  Standard 
PBGC.   927. 
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from  testifying  concerning  an  allegation  or  denial  contained  in  the 
pleading.^^  So  also  some  statutes  do  not  require  a  verification  of  an 
answer  when  an  admission  of  the  truth  of  the  complaint  might  suhj^ct 
the  defendant  to  a  criminal  prosecution,^-  or  when  an  otiieer  of  the 
state  in  his  official  capacity  is  defendant.^''  or  wlu'n  a  guardian  ad 
litem  files  a  general  answer  on  behalf  of  an  infant." 

According  to  some  authorities,  when  the  right  of  a  party  to  file  an 
unverified  pleading  in  these  exceptional  cases,  does  not  appear  on  the 
face  of  the  pleading,  it  is  necessary  for  him  to  file  an  affidavit  showing 
the  reason  for  omitting  the  verification.^' 

III.  BY  WHOM  MADE.  — A.  In  General.  — At  common  lavT, 
pleadings  may  be  verified  by  the  pleader  him.self  or  by  some  one  for 
him.38  But  under  modern  practice,  the  statutes  require  pleadings  to  be 
verified  by  a  party,"  except  in  certain  cases  specifically  enumerated  in 


by  virtue  of  the  practice  of  the  court. 
Edwards  v.  Ewinfr,  4  Yeates  (Pa.)  2;i5. 

In  partition,  see  20  Standard  Peoc. 
1029,   note    60, 

31.  See  the  statutes,  and  the  follow- 
ing: Eogers  v.  Decker,  131  N.  Y.  490, 
30  N.  E.  571;  Gadsen  v.  Woodward, 
103  N.  Y.  242,  8  N.  E.  65:5;  Thompson 
V.  McLaughlin,  138  App.  Div.  711,  123 
N.  Y.  Supp.  762;  Auderson  r.  Dotv, 
33  Hun  (N.  Y.)  238;  Anable  v.  Anabfe. 
24  How.  Pr.  (N.  Y.)  92;  Sweet  r. 
Sweet,  15  How.  Pr.  169;  Olney  r  01- 
ney,  7  Abb.  Pr.  (N.  Y.)  350;  Blaisdell 
V.  Raymond,  5  Abb.  Pr.  (N.  Y.)  144, 
149,  affirmed,  6  Abb.  Pr.  148;  Beck- 
ley  V.  Chamberlin,  65  Hun  37,  19  N  Y 
Supp.   745,  22   Civ.  Proe.  338. 

[a]  The  statute  does  not  apply  to  a 
case  (1)  where  the  party  would  not  be 
permitted  to  testify  at  the  trial,  but 
only  when  he  would  be  privilecjcd  for 
his  own  protection  and  at  his  own 
option.  Olney  v.  Olney,  7  Abb.  Pr 
(N.  Y.)  350.  Coi^tra,  Sweet  v.  Sweet" 
15  How.  Pr.  (N.  Y.)  169.  (2)  Nor  does 
the  statute  apply  to  cases  within  a 
statute  which  provides  that  "a  defend- 
ant is  not  excused  from  verifying  his 
answer  to  a  complaint"  in  certain 
named  cases.  Beckley  v.  Chamberlin 
65  Hun  37,  19  N.  Y.  Supp.  745,  22  N.  Y.' 
Civ.  Proc.  338,  overruling  Frist  v 
Climm,  6  N.  Y.  Civ.  Proc.  30.  (3)  This 
latter  statute,  however,  is  not  valid 
in  so  far  as  it  requires  a  verification  of 
an  answer  to  a  charge  of  a  criminal 
offense.  Kellogg  v.  Match  Supply  Co 
165  App.  Div.  885,  151  N.  Y.  Supp.  36l! 
[b]  In  an  action  for  libel,  where 
the  answer  denies  the  publication,  the 
verification    may    be    omitted.      Goff   v. 
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Star  Printing  Co.,  21  Abb.  N.  C.  (N. 
Y.)  211;  Wilson  r.  Bennett,  2  N.  Y. 
Civ.   l'ro(\   34. 

In  divorce  actions,  see  7  Standabd 
Proc.  785. 

32.  Cal.    Code    Civ.    Proc,    §  446. 
[a]     But  in  some  states,  instead  of 

the  provision  in  the  text,  the  code 
provides  that  a  pleading  cannot  be 
used,  in  a  criminal  prosecution  against 
the  party,  as  proof  of  a  fact  admitted 
or  alleged  therein.  See  N.  Y.  Code  Civ. 
Proc.  S523;  Wolcott  f.  Winston,  8 
Abb.  Pr.    (N.  Y.)   422. 

33.  Cal.    Code    Civ.    Proc,    §446. 

34.  See    12    Standard    Proc.    759. 

35.  Anderson  r.  Dotv,  33  Hun  (N. 
Y.)  238;  Roache  v.  Kivlin,  25  Hun 
(N.  Y.)  150;  Goff  v.  Star  Printing 
Co.,  21   Abb.   N.   Cas.    (N.   Y.)    211. 

36.  Goldbeck  r.  Brady,  4  Pa.  Co.  Ct. 
169.  See  also  Solomon  r.  Huey,  1  Pos. 
Unrep.  Cas.   (Tex.)   265. 

[a]  At  common  law,  a  verification 
of  a  plea  in  abatement  may  be  made 
either  by  the  party  himself  or  a  third 
person,  as  by  an  attorney  or  agent. 
Ala. —  Prim  v.  Davis,  2  Ala.  24.  Me. 
Atwood  r.  Higgins,  76  Me.  423.  N.  M. 
Geek    r.  Shepherd,   1    N.    M.   346. 

Replevin,  see  22  Standard  Proc.  927. 

37.  See  the  codes  and  practice  acts 
and  the  following:  Ga.  —  Cook  v. 
Houston,  54  Ga.  163;  Misenheimer  v. 
Gainey,  11  Ga.  App.  509,  75  S.  E.  844, 
an  amendment  to  answer  after  expira- 
tion of  time  for  answering  must  be 
made  by  party  in  person  under  stat- 
ute. Md.  —  Salmon  v.  Clagett,  3  Bland 
1 25.  Mo.  —  Hinkle  v.  Lovelace,  204  Mo. 
208,  102  S.  W.  1015,  120  Am.  St.  Rep. 
698,  11   L.  R.  A.   (N.  S.)    730.     N.  J, 
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the  statute.^*  And  even  in  such  eases,  the  adverse  party  may  under 
certain  circumstances  require  a  verification  by  the  party  himself,^^  and 
some  statutes  contain  provisions  to  that  effect.^" 

B.  Where  There  Are  Several  Parties.  —  It  is  a  general  rule,  that 
one  of  several  coparties  may  verify  a  joint  pleading  filed  by  them.'*^ 
But  some  statutes  limit  the  rule  to  eases  where  tliere  are  two  or  more 
parties  united  in  interest  and  pleading  together,*^ 

0.  By  Persons  Not  Parties.  —  The  codes  and  practice  acts  general- 
ly enumerate  certain  cases  in  which  pleadings  may  be  verified  by  per- 
sons who  are  not  parties.  They  differ  somewliat  in  their  enumeration.*^ 
Thus  verification  by  such  persons  is  variously   authorized  when  the 


Youngblood  v.  Schamp,  15  X.  J.  Eq.  42. 
Ohio.  —  Stickney  r.  Wolf,  2  Ohio  Dec. 
(Reprint)  403.  Tex.  —  Lane  r.  Jones 
(Tox.    Civ.    App.),    167  S.    W.    177. 

In  admiralty,  see  1  Stand.^kd  Pboc. 
447. 

Plea  to  jurisdiction,  see  17  Standard 
Pkoc.  91ii. 

[a]  Presumption  of  Identity  ot  per- 
son from  identity  of  name,  see  Brot- 
ton  r.  Allston,  2*  Ohio  Dec.  (Reprint) 
393,  ami  the  En'cyci.opaedia  or  Evi- 
DE.NCE,    title    "Identity." 

Verification  by  partner,  see  21  Stakd- 
ABD  Proc.  78. 

38.  Sec   the   statutes. 

When  corporation  is  a  party,  see  5 
Standard  1'roc.  (jjl. 

39.  Jail  lard  v.  Tomes,  3  Abb.  N.  C. 
(N.   V.)   24. 

[a]  When  the  Terlfication  of  an  at- 
torney contains  allegations  inconsistent 
with  the  pleading  verified,  the  party 
may  be  required  to  verify  in  person. 
Thus  where  an  answer  denies  the  exist- 
ence of  a  partnership  and  the  verifica- 
tion by  an  attorney,  states  that  the 
ground  of  his  belief  is  information  de- 
rived from  a  defendant  "who  was  a 
partner,"  the  defendant  may  be  re- 
quired to  verifv  in  person.  Jaillard  f. 
Tomes,  3   Abb."  N.   Cas.    (X.   Y.)    24. 

40.  See  the  statutes  and  Harrison  v. 
Lebanon  Waterworks  Co.,  91  Kv.  255, 
15  S.  W.   522,  34  Am.  St.  Rep.   ISO. 

[a]  The  statute  applies  where  one 
of  several  coparties  verifies  on  behalf 
of  all.  Harrison  r.  Lebanon  Water- 
works Co.,  91  Ky.  255,  15  S.  W.  522, 
34  Am.  St.  Rep.  180. 

41.  Cal.  — Butterfield  f.  Graves,  138 
Cal.  155,  71  Pac.  510;  Claiborne  f. 
Castle,  98  Cal.  30,  32  Pac.  807;  Patter- 
son r.  Ely.  19  Cal.  28.  Ga.  —  Cook  v. 
Houston,  54  Ga.  163;  Hemphill  r. 
Ruckersville  Bk.,  3  Ga.  435.    Ind.— Wil- 


lett  i\  Porter,  42  Ind.  250.  Md.  —  Sal- 
mon c.  Claggett,  3  Bland  125;  Jones  v. 
Magill,  1  Bland  177.  Tex.  —  Queen 
Ins.  Co.  r.  Keller  (Tex.  Civ.  App.),  186 
S.   W.  359. 

But  see  Robertson  v.  Travis,  4  La- 
Ann.  151. 

fa]  The  reason  is  that  the  statute 
only  requires  a  verification  by  the  "af- 
fidavit of  a  part  v."  Butterfield  v. 
Graves,   138  Cal.   155,  158,   71  Pac.  510. 

But  as  to  rule  in  equity,  see  4  Stand-. 

AKI)     I'ROC.     17tj. 

|bj  It  is  the  rule  that  one  party 
may  verify  a  pleading  on  behalf  of  his 
coparty.  Conceding  that  a  rea'l  party 
in  interest  may,  within  the  rule,  shift 
the  res[)onsibility  of  verification  on  his 
nominal  coparty,  the  remedy  therefor 
lies  with  the  legislature.  Claiborne  f. 
Castle,   98   Cal.   30,   32   Pac.   807. 

Form  of  verification  by  two  parties, 
5ee  9  .Sta.vd.vrd  Proc.  1256. 

Where  husband  and  wife  file  a  joint 
pleading,    see    11    Standard   Proc.   784. 

42.  See  the  statutes  and  Connollv  v. 
Schroeder,  121  App.  Div.  634,  106  N.  Y. 
Supp.  303;  Paddock  r.  Palmer,  32  Misc. 
426,  66  X.  Y.  Supp.  743. 

fa]  If  the  interests  of  the  parties 
uniting  in  a  pleading  are  several,  they 
must  all  verify  the  pleading,  under  the 
statute  set  forth  in  the  text.  Wendt 
f.  Peyser,  14  Hun  (N.  Y.)  114;  Gray 
f.  Kendall,  10  Abb.  Pr.   (N.  Y.)   66. 

[b]  A  maker  and  endorser  of  a  note 
are  not  united  in  interest  within  the 
rule.  Andrews  i*.  Storms,  5  Sandf.  (N. 
Y.)   609. 

43.  See    the   statutes. 

As  to  common  law  rule,  see  supra, 
III.  A. 

By  attorney  of  domestic  corpora- 
tion,  see  5   Stan'dard  Proc.  651. 

Effect  on  allegations  in  pleading,  see 
ii'fra,   IX. 
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party  is  absent  from  the  county  where  the  attorney  resides.**  or  is  from 
some  cause  unable  to  verify  the  pleadinpr,"  or  where  the  party  is  a 
foreign  corporation,*"  or  where  the  action  or  defense  is  found.>(l  on  a 
written  instrument  for  the  payment  of  money  only,  which  is  in  the 
possession  of  the  agent  or  attorney,*^  or  when  the  facts  are  within  the 
knowledge  of  the  attorney  or  agent,  or  other  person  verifying  it.  If 
any  ground  exists,  the  existence  or  nonexistence  of  the  other  statutory 
grounds  is  immaterial.*^ 
IV.    WHO  MAY  TAKE.  —  Pleadings  may  be  verified  before  any 


44.  Cal.  —  Stephens  v.  Parrish,  83 
Cal.  561,  23  Pac.  797.  Ga.  — Adamson 
V.  Reagin,  143  Ga.  306,  84  S.  E.  96 J ; 
17  Ga.  App.  126,  86  S.  E.  455.  N.  Y. 
Clark's  Cove  Fertilizer  Co.  r.  Stever, 
29  Misc.  571,  62  N.  Y.  Supp.  249;  Levey 
V.  Duff,  90  N.  Y.  Supp.  410.  Utah. 
Thackara,  Buck  &  Co.  v.  Reid,  1  Utah 
238 

Creditor's  bills,  see  6  Standard  Proc. 
218. 

45.  See  Smith  v.  Eosenthall,  11 
How.  Pr.    (N.  Y.)    442. 

46.  American  Audit  Co.  v.  Indus- 
trial Federation,  84  App.  Div.  304,  82 
N.  Y.  Supp.  642. 

[a]  A  secretary  of  a  foreign  cor- 
poration is  an  agent  within  the  mean- 
ing of  the  statute,  and  may  verify  its 
pleading.  Robinson  v.  Ecuador  Dev. 
Co.,  32  Misc.  106,  65  N.  Y.  Supp.  427. 

47.  Neb.  —  Cropsey  v.  Wiggenhorn, 
3  Neb.  108.  N.  Y.  — Peyser  v.  McCor- 
mack,  7  Hun  300,  51  How.  Pr.  205; 
Smith  V.  Eosenthall,  11  How.  Pr.  442; 
Syracuse  Moulding  Co.  r.  Squires,  61 
Hun  48,  15  N.  Y.  Supp.  321,  21  N.  Y. 
Civ.  Proc.  58.  N.  C.  —  Griffi.n  v.  Ashe- 
ville  Light  &  P.  Co.,  Ill  N.  C.  434,  16 
S.  E.  423;  Hammerslaugh  r.  Farrior, 
95  N.  C.  135.  S.  C  — Hecht  v.  Freis- 
leben,  28  S.  C.  181,  o  S.  E.  475.  Wis. 
Half  hill  V.  Malick,  145  Wis.  200,  129 
N.  W.  1086;  Market  Nat.  Bank  f. 
Hogan,  21  Wis.  317;  Bates  v.  Pike,  9 
Wis.  224;  Gillett  v.  Houghton,  8  Wis. 
311. 

[a]  The  statute  applies  in  equity  as 
well  as  at  law,  under  the  code  practice. 
Cropsey  v.    Wiggenhorn,   3  Neb.   108. 

[b]  Whether  the  party  is  an  individ- 
ual or  a  corporation  is  immaterial,  as 
affecting  an  attorney's  right  to  verify 
on  this  ground.  Market  Nat.  Bank  v. 
Hogan,  21   Wis.  317. 

[c]  The  instruments  referred  to  are 
(1)  the  same  as  those  upon  which 
judgment  by  default  may  be  rendered, 

Vol.  XXV 


of  course,  without  application  to  the 
court.  Peyser  f.  McCoruiack,  7  Hun 
(N.  Y.)  300,  51  How.  Pr.  205.  As  to 
such  instruments,  see  14  Standard 
Proc.  887.  (2)  But  an  instrunieut  for 
the  payment  of  money  and  jiroviding 
for  a  sale  of  defendant 's  property  in 
ease  of  default  is  not  within  the  stat- 
ute. Peyser  r.  McCormack,  7  Hun  (N. 
Y.)  300,  51  IIow.  Pr.  205. 

[d]  A  mortgage  to  secure  the  pay- 
ment of  a  promissory  note  is  not  with- 
in the  statute.  Purdon  v.  Carrington, 
31   Ohio  St.   168. 

[e]  A  judgment  is  not  within  the 
statute.  Smith  r.  Mullikcn,  2  Minn. 
319. 

[f]  An  account  verified  by  a  credi- 
tor is  not  a  written  instrument  with- 
in the  rule.  Bray  Clothing  Co.  v. 
Shealy,   53   S.   C.   12,  30   S.   E.  620. 

[g]  In  assumpsit  for  goods  sold  and 
delivered,  an  attorney  cannot  verify. 
Hammerslaui^'h  r.  Farrior,  95  N.  C.  135. 

[h]  Subsequent  pleadings  may  be 
verified  by  an  attorney  authorized  to 
verify  the  complaint.  Kirkland  v. 
Aikeii,  66  Barb.    (N.   Y.)    211. 

48.  Cal.  —  Bittleston  Law  &  C. 
Agency  r.  Howard,  172  Cal.  357,  156 
Pac.  515;  Silcox  r.  Lang,  78  Cal.  118, 
20  Pac.  297;  Newman  r.  Bird,  60  Cal. 
372.  la.  — Searle  r.  Richardson,  67 
Iowa  170,  25  N.  W.  113.  N.  C.  —  Ham- 
merslaugh V.  Farrior,  95  N.  C.  135.  S. 
C  — Hecht  V.  Freisleben,  28  S.  C.  181, 
5  S.  E.  475. 

As  to  bill  for  Injunction,  see  13 
Standard  Proc.  91,  note  15. 

49.  Smith  r.  Rosenthall,  11  How. 
Pr.    (N.   Y.)    442. 

[a]  Whether  the  party  is  or  is  not 
in  the  county  is  immaterial  if  the 
agent  or  attorney  has  personal  knowl- 
edge of  the  facts,  or  has  possession  of 
the  instrument.  Smith  r.  Rosenthall, 
11  How.  Pr.  (N.  Y.)  442;  Wheeler  V. 
Chesley,  14  Abb.  Pr.   (N.  Y.)   441. 
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officer  within  the  state,  authorized  to  admmister  oaths.^  And  m  the 
Tse  of  nonresidents,  it  has  been  held  proper  to  verify  pleadings  before 
similar  officers  of  other  states."  It  is  not  good  practice  for  an  attorney 
'ho  is  a  notary  public  to  take  the  affidavit  of  his  c  hen  ,  but  according 
to  many  courts  a  verification  so  taken  is  not  void,"  unless  statute  for- 
bids hi*m  to  act  in  this  capacity.'^ 

V  WHEN  MADE.  —  The  codes  and  statutes  do  not  as  a  rule,  pro- 
vide for  any  time  when  a  verification  to  a  pleading  shall  be  made.^" 
The  verification  is  usually  made  before  the  filing  ot  the  pleading  to  be 
verified  "  but  it  mav  be  add.-d  afterwards  by  amendment.^ 

VI  FORM  AND  REQUISITES  OF.  —  A.  In  General.  — The  test 
of  a  verification  is  that  it  must  be  so  direct  and  unequivocal  that  an  in- 
dictment for  perjury  will  lie.  if  the  oath  is  falsely  made."  ^o  particu- 
lar  form  is  necessary,"  unless  a  form  is  prescribed  by  statute  or  rule 

incompetent  to  take  it  [a  verification 
of  his  client]."  Kuhland  v.  Sedgwick, 
17  Cal.  123.  (2)  In  Yeagley  r.  Webb, 
86  Ind.  424,  it  was  held  that  this  is 
not  ground  for  striking  out  a  plead- 
ing. But  in  Gilniore  v.  Hempstead,  4 
How.  Pr.  (N.  Y.)  153,  it  was  held  (.3) 
that  the  verification  was  not  a  nullity, 
so  that  it  could  be  objected  to  after 
judgment,  but  that  the  parties'  remedy 
is  bv   motion   to   set   aside. 

53".  See  the  statutes  and  Warner  v. 
Warner,  11  Kan.  121. 

54.  See    the    codes   and    statutes. 
fa]    An  answer  to  a  verified  amended 

complaint  must  be  verified  subsequent 
to  the  verification  of  the  amended 
pleading.  A  verified  answer  purporting 
to  answer  an  original  complaint  can- 
not be  offered  as  an  answer  to  an 
amended  complaint,  unless  it  is  re- 
verified  subsequent  to  such  pleading. 
Pettit  f.  Seligman,  104  N.  Y.  Supp. 
:;97. 

55.  Atwood  V.  Higgins,  76  Me.  423 
(statute  so  provides);  Youngblood  v. 
Schamp,   15   N.  J.   Eq.   42. 

[a]  That  the  complaint  was  venfied 
several  days  prior  to  its  service  does 
not  ne.-essitate  that  it  be  regarded  as 
a  verified  pleading.  Di  Lello  v.  Gmelin, 
141   N.  Y.  Supp.  500. 

56.  See    infra,   XI.  ^        .       v 

57.  Lane  r.  Jones  (Tex.  Civ.  App.), 
ir,7    S.    W.    177. 

58.  Chancey  v.  Allison,  48  Tex.  Civ. 
App.    441,    1117    S.    W.    605. 

Eule  in  admiralty,  see  1  Standaed 
PRor.   447. 

Form  of  Verification.  —  See  4  Stand- 
ard PROC.  14S;     9  Standard  Proc.  1255. 

[a]       An   affidavit   which   omits   to 


50.  See  infra,  this  note. 
Judge.  —  See  7  Standard  Pboc.  785, 

not.-  W. 

fa]  Master  in  Chancery.  —  Snowden 
V.   Snow.l..-ii,    1    Hland    (Md.)    550. 

fb]  Clerk  of  Court.  —  llinton  r.  Life 
Ins.  C(...   lit;   N.  C  22,  21   S.  E.  201. 

fc]  Notary  Public. —  llinton  r.  Life 
Ins.  Co.,  116  N.  C.  22.  21  S.  E.  201.  In 
federal  equity  practice,  see  Equity  Rule 
36. 

[d]  Deputy  Prothonotary.  —  First 
Nat.  Bank  v.  Collins,  3  Boyce  (Del.) 
475,  85  Atl.  412. 

fe]  District  Attorney.  —  Haile  t\ 
Smith,   12s    Cal.   415,   (in    Pac.    1032. 

51.  Crane  &  Breed  Mfg.  Co.  f. 
Stagg's  Admr.,  135  Ky.  428,  122  S.  W. 
225;  Cheatham  v.  Pearce,  89  Tenn.  66S, 
681  15  S.  W.  lOSO.  But  see  Benedict, 
Hal'l  &  Co.  V.  Hall,  76  N.  C  113,  decided 
before  the  present  statute  of  North 
Carolina. 

52.  Cal. —  Kuhland  f.  Sedgwick,  17 
Cal.  123.  111.  —  Phillips  r.  Phillips,  185 
111.  629,  57  X.  E.  796;  Hollenbeck  v. 
Detrick,  162  111.  388,  44  N.  E.  732; 
McCormick  v.  Higgins,  190  111.  App. 
241.  Ind. —  Yeagley  r.  Webb,  86  Ind. 
424.  N.  Y.  —  Gilmore  r.  Hempstead,  4 
How.  Pr.  153.  Tex.  —  Coodv  r.  Shaw- 
ver  (Tex.  Civ.  App.),  161  S.  W.  935; 
Kosminskv  r.  Eavmond,  CO  Tex.  Civ. 
App.  702,^51   S.   W.  51. 

See  also  the  following  cases:  Cal. 
Reavis  v.  Cowell,  56  Cal.  588.  Minn. 
Young  f.  Young,  18  Minn.  90.  Mass. 
McDonald  r.  Willis,  143  Mass.  452,  9 
N.  E.  835.  "Wis.  —  Dawes  v.  Glasgow, 
1  Pin.  171. 

[a]  "We  are  not  (1)  aware  of  any 
provision  of  law   making  the   attorney 
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of  court. '^^  If  a  form  is  preseribed,  it  must  be  followed  substantially,'** 
though  a  failure  to  follow  it  exactly  does  not  render  the  veritication  in- 
sufficient, if  no  substantial  ref|uirenient  is  omitted."^  Where  a  pleading 
contains  several  causes  of  action  or  defenses,  a  general  verification  em- 
bracing the  whole  of  the  pleading  is  sufficient." 

B.  Reading  and  Knowledge  of  Contents  op  Ple.vding.  —  In  the 
absence  of  statute,  requiring  it,  it  is  not  necessary  to  state  that  the 
affiant  has  read,  or  has  heard  read,  the  pleading  he  verifies,  and  knows 
the  contents  thereof." 

C.  Knowledge,  Information  and  Belief.  —  While  in  certain  eases 
a  direct  and  positive  verification  is  required,"*  a  verification  on  informa- 
tion and  belief  is  usually  allowable."  Except  under  statutes  requiring 
all  verification  to  be  to  the  effect  that  the  affiant  believes  the  statements 


state  that  the  pleading  is  true  is  in- 
suflScient  as  a  verification.  Dorn  f. 
Tyler,  64  111.  App.  110. 

[b]  An  affidavit  that  a  defendant 
has  a  good  defense  on  the  merit •<  is  not 
au  affidavit  that  a  plea  of  nonassunip- 
sit  is  true.  Reed  v.  Fleming,  10-  111. 
App.   668. 

[c]  A  certificate  that  a  pleading  has 
been  "subscribed  and  sworn  to"  is 
sufHcient  according  to  some  authorities. 
Ala.  —  Powers  v.  Bryant 's  Admr.,  7 
Port.  9.  Mo.  — O'Brien  r.  Yare,  8S 
Mo.  App,  489,  statutory  form.  Tex. 
Bowles  r.  Boydstun  (Tex.  Civ.  App.), 
41  S.  W.  368.  Compare  Sayles.  Tex. 
Civ.  St.,  19M,  Art.  1829a.  Contra.  Mar- 
tin V.  Martin,  130  N.  C.  27,  40  S.  E. 
822;  Freidlander,  Stick  &  Co.  v.  S. 
Pollock  &  Co.,  5  Coldw.  (Tenn.)  490. 

'  59.     See    the    statutes    and    rules    of 
court. 

60.  Neb.  — Abbott  v.  Campbell,  69 
Neb.  371,  95  N.  W.  591.  N.  Y. — 
Whelpley  v.  Van  Epps,  9  Paige  332,  37 
Am.  Dec.  400.  N.  C.  —  White  v.  Guynn, 
168  N.  C.  434,  84  S.  E.  694;  Cole 
*•.  Boyd,  125  N.  O.  496,  34  S.  E. 
657.  Ohio.  —  S^e  State  ex  rel.  Tread- 
well  ;;.  Hancock  Co.  Comrs.,  11  Ohio 
St.  183.  W.  Va.  —  Baltimore  Bargain 
House  V.  St.  Clair,  58  W.  Va.  565,  52 
S.  E.  660. 

See  21  Standard  Prog.  449,  note  83. 

61.  Cal.  — Elv  V.  Frisbie,  17  Cal. 
250,  258.  N.  O.  —  MeLamb  v.  McPhail, 
126  N.  C.  218,  35  S.  E.  426;  Cole  v. 
Boyd,  125  N.  C,  496,  34  S.  E.  557; 
Alspaugh  v.  Winstead,  79  N.  C.  526. 
S.  C  — Smalls  v.  Wilder,  6  S.  C.  402. 
Tenn.  —  Armstrong  v.  State,  101  Tenn. 
389,   47    S.   W.   492.      Tex.  — Bilby  v. 
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Hancock,  58  Tex.  Civ,  App.  365,  125 
S.  W.  .-^70.  Wis.  — Closson  v.  Chase,  158 
Wis.  346,  149  N.  VV.  26;  Moriey  v. 
Guild,    l.S    Wis.   576. 

[a]  The  use  of  the  past  tense  is  not 
fatal.  Whelplev  r.  Van  Epps,  9  Paige 
(X.  Y.)   332,  37'  Am.   Dec.  400. 

|b]  Belief. —  Under  a  siaiuie  re- 
quiring pleadings  to  be  verified  to  the 
effect  that  the  affiant  believes  that  the 
ftatements  of  the  pleading  are  true,  a 
verification  that  the  statements  are 
true  to  the  best  of  affiant's  knowledge 
sjid  belief  is  a  substantial  compliance. 
WaJBh  f.  Pearce,  148  Ky.  760,  147  S. 
W.    739. 

62.  Harris  r.  Castleberry,  3  Ind.  Ter. 
576,  64  S.  W.  541. 

[a]  But  a  verification  of  two  pleas 
in  which  the  affiant  states  that  the 
"foregoing  plea"  is  true  is  insufficient. 
Brewer  &  Hoffman  Brew.  Co.  v.  Boddie, 
59  111.  App.  45. 

63.  Fleming  v.  Wells,  65  Cal.  336,  4 
Pac.  197;  Patterson  v.  Ely,  19  iCal.  28. 

64.  See   infra,  this  note. 
Affidavits    in    support    of    pleas    in 

abatement,  see  12  Standard  Proc.  899. 
In    receivership,     see    22    Standabd 
Proc.   345. 

65.  Deering  Harvester  Co.  v.  Peugh, 
17  Ind.  App.  400,  45  N.  E.  808. 

Where  corporation  is  a  party,  see  5 
Standard  Proo.  651. 

Bill  for  injunction,  see  13  Standard 
Proc.  93. 

Bill  of  discovery,  see  7  Standard 
Proc.  537. 

In  divorce  actions,  see  7  Standard 
Proc.  785,  note  1. 

In  case  of  verification  by  a  person 
who  is  not  a  party,  see  infra,  VI,  E. 
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in  the  pleading  are  true,*'  it  is  a  general  rule  that  a  verification  of  a 
party  must  be  adapted  to  and  appropriate  to  the  mode  of  statement 
in  the  pleading  to  be  verified.  If  the  allegations  in  the  pleading  are 
positive  and  absolute,  the  verification  must  be  positive  and  absolute; 
but  if  the  allegations  are  on  information  and  belief  the  verification 
must  be  on  information  and  belief.*^  The  verification  or  the  verifica- 
tion and  the  i)Ieading  should  be  »o  drawn  as  to  siiow  what  matters  are 
verified  upon  knowledge,  and  what  on  belief,"**  If,  only  one  mode  of 
statement  is  used  in  a  pleading,  the  verification  may  omit  all  reference 
to  the  other  mode  of  statement."  In  that  event,  the  pleader  may  ac- 
cording to  the  weight  of  authority,  iwear  that  the  pleading  in  its  en- 
tirety is  true  to  his  own  knowledge  except  as  to  those  matters  stated 
on  information  and  belief  and  to  those  he  believes  it  to  be  true.  If 
no  facts  are  statetl  to  be  on  information  and  belief,  the  exception  is 
regarded  as  surplusage.^* 

The  authorities  are  conflicting  ai  to  whether  a  statement  that  the 
pleading  is  true  is  vitiated  by  additional  words  "to  the  best  of  his 
knowledge  and  belief,"  or  "as  he  verily  believes."    Some  authorities 


66.  See  the  statutes  and  the  follow- 
ing: Gilinian  r.  Baldwin  &  Co.,  f5  Kr. 
L.  Rep.  :',G\).  JSee  also,  West  f.  Home 
Ins.  Co.,  9  Savvy.  (U.  S.)  412,  13  Fed. 
Gllll  (under  statute  of  Urenon);  Walsh 
f.  Pearr.',   148   Ky.   7t)0,   147   S.   W.   739. 

[aj  Under  this  statute,  a  iiariy  may 
verify  a  pkadiii;^  positive  in  form  by 
stating  that  he  believes  the  ailej;ationfl 
are  true,  thouj,'h  smh  a  quaiifiiation 
would  be  objectionable  if  the  allega- 
tions were  on  information  and  belief 
simply.  Gillham  f.  Baldwin  k,  Co.,  6 
Ky.  L.  Rep.  369. 

67.  Orvis  v.  Goldschmidt,  64  IIow. 
Pr.  (N.  Y.)  71;  Goldbeck  v.  Bradv,  4 
Pa.  Co.   Ct.   1C9. 

[a]  Exceptions  Exist.* — But  it  was 
not  intended  that  the  TerificHtion 
should  "in  all  cases"  follow  or  b« 
governed  by  the  form  of  the  allegations 
in  the  jileadings.  Morley  f.  Guild,  13 
Wis.  57(>.  .')S1. 

[I)]  Where  the  matters  in  a  plead- 
ing are  negatiye  merely  of  matters  in 
previous  pleading's,  the  same  form  of 
verification  is  required  as  in  the  ca.se 
of  pleading  affirmatively.  Smalls  v. 
Wilder,   6   S.   C.   402. 

68.  ni.  —  Christian  Hospital  v. 
People.  223  III.  244,  79  N.  E.  72.  8.  C\ 
Hecht  r.  Freisleben,  28  S.  C.  181,  5  S. 
E.  475;  Smalls  r.  Wilder.  6  S.  C.  402. 
Wis.  —  Morley  r.  Guild.  1.3  Wis.  .57(5. 

See  Abilene  Tnd.  Tel.  4  Tel.  Co.  v. 
Southwestern  Tel.  &  Tel.  Co.  (Tex.  Civ. 
App.),  185  S.  W.   356. 


[a]  The  verification  and  the  pleading 
may  be  taken  together,  and  if  the  plead- 
in;;  shijws  wliich  tacts  are  alleged  on 
knowledge,  and  whieh  on  belief,  the 
law  is  satisfied.  Robinson  v.  Gregg,  57 
I\<l.    ls<j. 

69.  N.  Y.  — Orvis  v.  Goldschmidt, 
I'li  How.  Pr.  71;  Kinkaid  i".  Kipp,  1 
iJuer  692.  S.  C  — .Smalls  V.  Wilder,  6 
.s.  C.  402.  Wis.  — Morley  r.  Guild,  13 
Wis.   576. 

[a]  It  is  not  only  unnecessary  but 
improper,  to  put  a  senseless  exception 
in  the  verification  as  to  the.  information 
and  belief  of  the  affiant,  when  there 
are  no  allegations  in  the  pleading  on 
information  and  belief.  Kinkaid  v. 
Kipp,  1   Duer  (X.  Y.)   692. 

70.  Cal.  — Bittleston  Law  &  C. 
Agency  v.  Howard,  172  Cal.  .357,  156 
Pac.  515;  Christopher  r.  Condogcorge, 
I2S  Cal.  5Sl,  61  Pac.  174;  Seattle  C. 
&  T.  Co.  v.  Thomas,  57  Cal.  197;  Pat- 
terson r.  Ely,  19  Cal.  28,  40;  Lassen  v. 
Hoard  of  Dental  Examiners,  24  Cal. 
App.  767,  142  Pae.  505.  Fla.  —  State 
''T  rel.  Smith  v.  Anderson,  26  Fla.  240, 
S  So.  1.  N.  Y.  —  In  re  Curtiss,  134 
App.  Div.  547,  119  N.  Y.  Supp.  556; 
Kielev  r.  Barron  &  Cook  H.  &  P.  Co., 
^7  App.  Div.  317,  84  N.  Y.  Supp.  306. 
N.  C  — Pavne  v.  Boyd,  125  N.  C.  499, 
34  S.  E.  631. 

Covtro.  Christian  Hospital  v.  People, 
223  111.  244,  79  N.  E.  72;  Grabarski  v. 
Stankowicz,  179  111.  App.  45;  Ilovnan- 
ian  f.  Bedessem,  63  111.  App.  .353;    Stir- 
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hold  the  additional  words  to  be  surplusage,"  others  hold  they  qualify 
the  preceding  statements  and  render  the  veritieation  insufficient  as  a 
positive  verification." 

D  VERiFicvTiuN  OF  Une  OF  Sevekal  Tarties.  —  A  veritication  by 
one  "of  several  parties  united  in  interest,  need  nut  show  the  nature  of 
their  interest  when  this  appears  from  the  pleadings."  One  party  can- 
not  swear  to  a  want  of  sufficient  information  to  form  a  belief  on  the 
part  of  a  coparty.''* 

Jj]  Verification  of  Agent  or  Other  Person.  —  A  veritication  of 
an  attorney,  agent  or  other  person  not  a  party  must  conform  to  the 
general  rules  governing  verifications  of  parties,  so  far  as  applicnl)le 
and  state  such  additional  matters  as  the  law  may  require."  But  if  the 
affiant  is  deemed  to  be  embraced  within  the  meaning  of  the  term 
"party,"  it  is  unnecessary  to  set  forth  such  additional  matters,  even 
though  he  may  not  be  a  party  of  record."  , 

Reasons  Why  Verification  Is  Not  Made  by  Party.  —  Since  a  person  who  is 
not  a  party  is  authorized  to  make  a  verification  in  particular  cases 


len  i\  Neustadt,  50  111.  App.  378;  Brab- 
rook  Tailoring  Co.  v.  Belding,  40  111. 
App.  326;  Burmester  f.  Moseley,  33 
S.  C.  251,  11  S.  E.  786;  Hecht  v.  Frcis- 
leben,  28  S.  C.  181,  5  S.  E.  475;  Smalls 
V.  Wilder,  6  S.  C.  402,  holding  that  a 
verification  of  any  matter  not  stated  to 
be  pleaded  according  to  information  and 
belief  must  affirm  two  propositions: 
first,  that  he  has  knowledge  of  the 
matters  pleaded;  and  second,  that  they 
are  pleaded  truly,  according  to  that 
knowledge. 

[a]  But  if  the  oath  to  a  pleading  of 
this  description  is  that  those  facts 
stated  of  his  own  knowledge  are  true 
and  those  facts  stated  on  information 
and  belief  are  believed  to  be  true,  it  is 
seen  that  the  words  "of  his  own 
knowledge"  do  not  modify  the  word 
"true"  and  do  not,  therefore,  refer  to 
the  entire  pleading.  Therefore  as  it 
cannot  be  ascertained  which  facts  are 
positively  stated,  and  which  are  quali- 
fiedly  stated,  the  verification  is  insuf- 
ficient. Carroll  v.  McMillan,  133  N.  C. 
190,  .45  S.  E.  o30;  Payne  r.  Boyd,  125 
N.  C.  499,  34  S.  E.  631;  Cole  f.  Bovd, 
125  N.  C.  496,  34  S.  E.  557;  Phifer  v. 
Travelers'  Ins.  Co.,  123  N.  C.  410,  31 
S.  E.  716. 

71.  CJal.  —  Seattle  Coal  &  Transp. 
Co.  V.  Thomas,  57  Cal.  197.  Kan. 
Johnson  v.  Woodbury  Trust  Co.,  8  Kan. 
App.  860,  57  Pae.  134,  following  Gib- 
son V.  Shorb,  7  Kan.  App.  732,  52  Pac. 
579.  Mo.  —  Hambel  r.  Lowrv,  .264  Mo. 
168,  174  S.  W.  405.     N.  Y.  —  People  v. 
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Campbell,  88  Hun  544,  34  N.  Y.  Supp. 
801. 

72.  Plant  V.  Mutual  L.  Ins.  Co.,  92 
Ga.  636,  19  S.  E.  719;  Graham  r.  Mc- 
Carty,  69  Tex.  :J2;{.  7  S.  W.  ;j42;  Forest 
Oil  Co.  f.  Wilson  (Tex.  Civ.  App.),  178 
S.  W.  626.     See  8  Sta.sdakd  Pruc.  1117. 

73.  Paddock  r.  Palmer,  32  Misc.  426, 
66   N.   Y.   Supp.   743. 

74.  Kinkaid  v.  Kipp,  1  Duer  (N.  Y.) 
692. 

75.  See  supra,  VT,  A,  B,  and  C. 

76.  See  infra,  this  section. 

I  a]  That  he  is  the  attorney  of  the 
party  need  not  be  stated  and  sworn  to. 
O'Brien  i.  Yare,  88  Mo.  App.  489. 

77.  Johnson  v.  Case,  97  Misc.  247, 
162  N.  Y.  Supp.  841. 

[a]  The  word  "party,"  as  used  in 
the  statute,  embraces  the  party  in  inter- 
est, or  person  for  whose  immediate 
benefit  the  action  is  prosecuted  or  de- 
fended, though  not  named  on  the  rec- 
ord. Taber  v.  Gardner,  6  Abb.  Pr.  N. 
S.  (N.  Y.)  147.  See  also  20  Standard 
Proc.   877,  note   3. 

[b]  In  Heintzelman  v.  L'Amoroux,  3 
Xev.  377,  the  court  says,  "we  think 
the  word  'party'  .  .  .  may  be  held  to 
refer  to  the  party  who  by  law  is  made, 
primarily,  the  proper  person  to  verify  a 
pleading,  rather  than  to  the  party 
plaintiff  or  defendant." 

|c]  A  guardian  of  an  infant  plain- 
tiff is  regarded  as  a  party,  so  as  to 
permit  him  to  verify  as  a  party  rather 
than  as  agent  or  attorney.  Anable  v. 
Anable,  24  How.  Fr.  (N.  Y.)  92;     Hill 
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only,"  it  is  necessary  that  the  verification  of  such  a  person  state  the 
reasons  Avhy  it  is  not  made  by  a  party/*  except  when  a  corporation  is 
a  party.®"  It  is  not  necessary  to  formally  specify  the  facts  constitut- 
in^r  the  reasons  when  such  reasons  can  be  gathered  from  all  the  facts 
stated  in  the  affidavit  read  in  the  light  of  the  pleading.'^  But  it  must 
appear  that  the  case  is  within  the  provision  of  the  statute  authorizing 
a  verification  by  him.*^  Thus  if  an  affiant  has  knowledge  of  the  facts, 
and  verifies  on  this  ground,  this  must  appear ;"  but  it  is  unnecessary  in 


f.  Thacter,  3  How.  Pr.  (N.  Y.)  407; 
Plii:ii].s  I.  Por'age  Transit  Co.,  1S7 
Wib.  ibd,  Hi  >.   w.  o;]y. 

['1]  An  administrator  verifies  as  a 
party  aiiJ  not  as  a^'oiit  of  the  iutca- 
tate.  Kaufman  t;.  Boismier,  25  Okla. 
252,    105    Pac.    326. 

[e]  The  veriiication  by  an  officer  of 
a  domestic  corporation  is  (1)  a  veritioa- 
tion  of  the  corporation  itself,  and  con- 
sequently the  oflieer's  knowledge  or 
(>round  of  belief  need  not  b«  set  forth. 
Treen  Motors  Corp.  v.  Van  Ptlt,  106 
Misc.  a57,  174  N.  Y.  Supp.  50^J;  Com- 
mercial Nat.  Bank  v.  Hutchison,  87  N. 
C.  22.  (2)  But  since  the  code  requires 
the  pleadings  of  a  foreign  corporation 
to  be  verified  by  its  agent  or  attorney, 
foreign  corporations  are  placed  on  a 
different  footing.  While  it  would  be 
senseless  to  state  why  the  verification 
is  not  made  by  the  party,  the  grounds 
of  the  affiant's  belief  must  be  stated,  if 
any  allegations  in  the  pleading  are  on 
information  and  belief.  Treen  Motors 
Corp.  r.  Van  Pelt,  106  Misc.  357,  174 
N.  Y.  Supp.  500;  Robinson  v.  Ecuador 
Dev.  Co.,  32  Misc.  106,  65  N.  T.  Supp. 
427. 

78.  As  to  such  cases,  see  aupra, 
III,  C. 

79.  Ala.  —  Guyton  v.  Terrell,  132 
Ala.  66,  31  So."  83.  Cal.  —  Biitletton 
Law  &  C.  Agency  r.  Howard,  17  2  Cal. 
357,  156  Pac,  515.  Colo.  —  Colo'-ado 
Springs  TJoi)id  Transit  Ry.  Co.  v.  Al- 
brecht.  22  Colo.  App.  201, 'l 23  Pac.  957. 
Fla.  — Milton  r.  Milton,  62  Fla.  5rt4,  56 
So.  947.  Idaho.  —  Wiles  r.  Xorthrm 
Star  M.  Co.,  1.3  Idaho  32n,  89  Pa.\  1053. 
Ohio.  — Sticknev  r.  Wolf,  2  Ohio  Dec. 
(Reprint)  403.  "Okla.  —  Aldred  r.  Rav, 
54  Okla.  154,  153  Pac.  664;  Chicago,  R. 
I.  &  P.  Ry.  Co.  f.  Mitchell,  19  Okla. 
579,  101  Pac.  850;  Board  of  Corars.  r. 
laenberg,  10  Okla.  378,  61  Pac.  1067. 
Pa.  — Goldbeck  v.  Brady,  4  Pa.  Co.  Ct. 
169. 

Form,  see  9  Standard  Proc.  1256. 


80.  Hornick  v.  Union  Pac.  E.  Co., 
85  Kan.  56S,  118  Pac.  60,  Ann.  Cas. 
1913A,  208,  38  L.  K.  A.  (N.  H.)  826; 
Tre«n  Motors  Corp.  v.  Van  Pelt,  100 
Misc.  357,  174  N.  Y.  Supp.  500;  Robin- 
son  V.  Ecuador  Der.  Co.,  32  Misc.  11*0, 
65  N.  Y.  Supp.  427.  Contra,  Chicago,  R. 
I.  k  P.  Ky.  Co.  f.  Mitchell,  19  Okla. 
579,  583,  101  Pac.  850. 

[a J  8inc»  th«  corporation  cannot 
make  an  affidavit,  it  is  useless  to  slate 
the  reaion  why  it  does  not  make  the 
affidavit.  Robinson  v.  Ecuador  Dev.  Co.| 
32  Misc.  106,  65  iN.  Y.  Supp.  427. 

81.  Bittleston  Law  &  C.  Agency  v. 
Howard,  172  Cal.  357,  156  Pac.  515.  See 
ai«o  Boykiui  Buggv  Co.  v.  Lightsey, 
102  S.  C.  283,  86  S.  E.  639. 

82.  Cal.- Silcox  r.  Lang,  78  Cal. 
118,  20  Pac.  297.  Kan. —  Johnson  c. 
Woodbury  Trust  Co.,  63  Kan.  8»0,  64 
Pac.  1030.  N.  y.  — Lyons  r.  Murat,  54 
How.  Pr.  23. 

fa]  Showing  of  absence  of  client 
from  county  held  sufficient.  Ala. — Guy- 
t'.n  f.  Terrell,  132  Ala.  66,  31  So.  83. 
Kan.  —  Gibson  r.  Shorb,  7  Kan.  App. 
7;;2,  52  Pac.  579.  N.  Y.  —  Levey  v. 
Duff,  90  N.  Y.  Supp.  410. 

[b]  Showing  of  possession  of  in- 
strument lued  on  (1)  held  sufficient. 
In  re  Mahoney's  Estate,  88  App.  Div. 
140,  84  N.  Y.  "Supp.  329;  Boykins  Bug- 
gy Co.  17.  Lightsey,  102  S.  C.  283,  86  S. 
1].  639;  Carolina  Grocery  Co.  v.  Moore, 
63  S.  C.  184,  41  S.  E.  88.  (2)  That  the 
instrument  in  the  possession  of  the  at- 
torney is  in  writing  need  not  be  stat- 
ed, as  the  word  "instrument"  imports 
a  writing.  Abbott  v.  Campbell,  69  Neb. 
.■;71,  95  X.   W.  591. 

83.  U.  S.  —  West  f.  Home  Ins.  Co., 
0  Sawy.  412,  18  Fed.  622.  Cal.  —  New- 
man r.  Bird,  60  Cal.  372.  Ga.  —  Boston 
Mercantile  Co.  v.  Ould-Carter  Co.,  123 
Ga.  45S,  51  S.  E.  466.  Kan.  —  Johnson 
••.  Woodbury  Trust  Co.,  8  Kan.  App. 
860,  57  Pac.  134;  Aiken  r.  Frnnz,  2 
Kan.    App.    75,   43    Pac.    306.      W.    Va. 
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Buch  case  to  state  any  other  reasons  which  may  authorize  a  verification 
by  him.'*  So  also  when  the  action  or  defense  is  founded  on  a  written 
instrument  in  the  possession  of  the  affiant,  no  additional  reason  why 
the  party  does  not  verify  his  pleading:  need  be  stated." 

Knowledge,  Information  and  Belief  and  Competency.  —  As  a  peneral  rule 
the  verifications  of  an  anient,  or  attorney  of  the  plaintiff  may  be  made 
on  information  and  belief,**  as  well  as  upon  personal  knowledj^e." 
Whether  the  pleading  to  be  verified  by  an  attorney  or  aprent,  states 
facts  as  of  the  knowledge"  or  of  the  information  and  belief*  of  the 
party  himself,  it  is  sufficient  for  his  attorney  or  a«.'ent  to  verify  it  upon 
information  and  belief.  Some  statutes.""  but  not  all.  require  the  verifica- 
tion of  a  person  other  than  a  party  to  set  forth  his  knowledge  or  the 


Baltimore  Bargain  House  o.  St.  Clair, 
58  W.  Va.  565,  52  S.  E.  660. 

Of  bill  for  injunction,  lee  13  Stand- 
ard Proc.  95. 

[a]  A  statement  that  the  facts  are 
more  fully  known  to  the  attorney  than 
to  the  defendant  is  insuflSicipnt  under  a 
statute  authorizing  a  veriCcation  by 
an  attorney  having  knowledge  of  the 
facts.  Silcox  17.  Lang,  78  Cal.  118,  2U 
Pac.  297. 

[b]  If  a  pleading  merely  denies  any 
knowledge  or  information  of  the  alle- 
gation sought  to  be  controverted,  and 
the  verification  only  states  that  the 
facts  contained  in  the  answer  are 
within  the  agent's  knowledge,  there  is 
an  admission  that  he  has  no  knowledge 
of  the  matter.  It  should  state  that  all 
the  material  allegations  therein  are 
within  the  personal  knowledge  of  the 
agent.  West  v.  Home  Ins.  Co.,  9 
Sawy.     (U.  S.)  412,  18  Fed.  622. 

84.  Gourney  v.  Wersuland,  3  Duer 
(N.  Y.)  613;  Smith  v.  Rosenthall,  11 
How.  Pr,  (N.  Y.)  442;  Betts  v.  Kridell, 
20  Abb.  N.  C.   (N.  Y.)   1. 

85.  Smith  v.  Mulliken,  2  Minn.  319; 
Hyde  v.  Salg,  27  Hun  (N.  Y.)  369; 
Smith  17.  Eosenthall,  11  How.  Pr.  (N. 
Y.)  442.  See  also  Meads  v.  Gleason,  13 
How.  Pr.    (N.  Y.)    309. 

86.  Oal.  —  Bittleston  Law  &  C. 
Agency  v.  Howard,  172  Cal.  357,  361, 
156  Pac.  515,  explaining  Silcox  v. 
Lang,  78  Cal.  118,  20  Pac.  297.  N.  Y. 
Pitch  17.  Bigelow,  5  How.  Pr.  237.  Wis. 
Morley  v.   Guild,  13    Wig.  576. 

[a]  Statute  Construed.  —  Under  a 
statute  authorizing  a  verification  by 
an  attorney  or  other  person  (1)  when 
the  parties  are  absent  from  the  county 
where  the  attorney  has  his  office,  or 
(2)    are    for    some    reason    unable    to 
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verify  it,  or  (3)  when  the  facts  are 
within  the  knowledge  of  the  attorney 
or  other  person  verifyirj,'  the  plpadinp, 
a  pleading  may  hf:  verified  in  the  first 
two  cajfS  by  the  attorney  or  other  per- 
son on  information  and  belief.  This  is 
not  true,  of  course,  in  the  third  case. 
Bittleston  Law  &  C.  Agencv  r.  How- 
ard, 172  Cal.  357,  361,  156*  Pac.  515, 
distinguishing  Silcox  f.  Lang,  78  Cal, 
118,  20  I'ac.  297,  where  the  verification 
of  the  attorney  stating  that  the  facts 
were  more  fully  known  to  him  and  ho 
therefore  made  the  aflidavit,  was  held 
to  be  within  the  third  class  as  no  other 
reasons  were  given,  and  consequently 
insufiicient  as  it  failed  to  show  the 
facts   to   be  within    his   knowledge. 

87.  Knowledge  of  agent  as  a  ground 
for  verification  by  him,  see  tupra,  III, 
C,   and  supra,   this   scftion. 

88.  Tavlor  r.  Robinson,  26  Wis.  545; 
Morley  v.  Guild,  13  Wis.  576. 

89.  Market  Nat.  Bank  v.  Hogan,  21 
Wis.  317. 

[a]  If  the  verification  on  informa- 
tion and  belief  contains  statements  c^ 
to  the  knowledge  and  as  to  the  in- 
formation and  belief  of  the  agent,  and 
sets  forth  his  grounds  of  belief,  tha 
part  relating  to  his  knowledge  may  be 
rejected  as  surplusage.  Market  Nat. 
Bank   i'.  Hogan,  21   Wis.  317. 

90.  Ga.  — Plant  17.  Mutual  L.  Ins. 
Co.,  92  Ga.  636,  19  S.  E.  719.  N.  Y. 
Bowery  Sav.  Bank  i7.  Ward,  188  App. 
Div.  593,  177  N.  Y.  Supp.  219;  David- 
son 17.  Penn-Virginia  Coal  &  Coke  Corp., 
109  Misc.  130,  178  N.  Y.  Supp.  205; 
High  Eock  Knitting  Co.  i7.  Bronner,  18 
Misc.  627,  43  N.  Y.  Supp.  725;  "S^or^ils 
V.  Gleason,  13  How.  Pr.  309;  Smith  f. 
Rosenthall,  11  How.  Pr.  442.  S.  C. 
Hecht  17.  Freisleben,  28  S.  C.  181,  5  S. 
E.  475.    Wis.  —  Roosevelt  v.  Ulmer,  98 
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grounds  of  belief  on  the  subject,  or  to  contain  averments  showing  his 
competency.®^ 

F.  Formal  Requisites.  —  A  verification  should  have  a  proper 
venue,®^  and  jurat.^^  It  should  be  signed  by  the  affiant,^*  and  when  a 
pleading  is  verified  in  another  state,  the  attaching  of  a  proper  eerti- 


Wis.    356,    74    N.    W.    124;    Morley     . 
Guild,   13   Wis.  576. 

[a  J  When  Statement  Is  Unnecessary. 
But  when  the  action  or  defense  is  on 
a  written  instrument  in  the  possession 
of  the  affiant,  or  all  the  material  facta 
are  within  his  personal  knowledge,  the 
statute  is  satisfied  and  it  is  unneces- 
sary to  set  forth  his  knowied^je.  Smith 
V.  Mulliken,  2  Minn.  319;  Matthews  r. 
Smith,  9  Civ.  Proc.  (N.  Y.)  165;  Smith 
V.  Kosenthall,  11  How.  Pr.  (N.  Y.)  442; 
Hyde  V.  Saltr,  27  Hun  (N.  Y.)  369. 
Contra  Wheeler  r.  Cheslev,  14  Abb.  Pr. 
(N.  Y.)  441;  Soutter  V.  Mather,  14 
Abb.  Pr.  440  (holding  an  attorney  must 
state  his  knowledge  or  grounds  of  be- 
lief in  all  cases);  Meads  r.  Gleason, 
13  How.  Pr.  (N.  Y.)  309;  Griffin  v. 
Asheville  Light  &  P.  Co.,  Ill  X.  C. 
434,  16  S.  K.  423.  But  see  Crane  f. 
Wiley,  14  Wis.  658;  Morlev  r.  Guild, 
13    Wis.    576,   582. 

[b]  Evidential  matters  need  not  be 
set  out.  Griffin  r.  Asheville  Li^'ht  & 
P.  Co.,  Ill   X.  C.  434,  16  S.  E.  4l'3. 

[c]  A  statement  that  the  source  of 
an  affiant's  knowledge  and  information 
is  (1)  the  admissions  and  statements 
of  the  defendant  and  others  is  too 
general.  Hecht  r.  Freisleben,  28  S.  C. 
181,  5  S.  E.  475.  (2)  An  affidavit  of 
the  truth  of  the  allegations  to  the  best 
of  an  attorney's  knowledge  "formed 
upon  information  furnished  by  his 
client,"  is  insufficient.  Thomas  v. 
Kean  (Te.x.  Civ.  App.),  190  S.  W.  847. 
(3)  A  verification  of  a  complaint  posi- 
tive in  form,  which  states  the  affiant's 
source  of  information  is  conversations 
with  the  plaintiff,  shows  the  affiant  to 
be  incompetent  to  make  the  affidavit. 
Moran  v.  Helf,  52  App.  Div.  481,  65 
N.  Y.  Supp.  113. 

[d]  When  the  denial  in  the  pleading 
is  a  denial  of  any  knowledge  or  in- 
formation sutlicient  to  form  a  belief, 
the  grounds  of  the  attorney's  belief 
need  not  be  stated.  American  Audit 
Co.  V.  Industrial  Federation,  84  App 
Piv.  304,  82   N.  Y.  Supp.   642. 

91.     Turner  i:  Loomis,  146  Iowa  655, 


125  N.  W.  662;  D.  H.  Baldwin  &  Co. 
r.  Moser  (Iowa),  123  N.  W.  989;  First 
Xat.  Bank  r.  Mason  &  Co.,  57  Iowa  105, 
10  x\.  W.  294;  Clute  Bros.  &  Co.  v. 
Hazleton,  ol  Iowa  355,  1  N.  W.  672; 
Yoe  &  Co.  V.  Xiehols,  51  Iowa  330,  1 
X.   W.  664. 

92.  Kuhland  v.  Sedgwick,  17  CaL 
123. 

[a]  The  omission  of  a  venue  rend- 
ers a  verification  a  nullity.  American 
Hook  Co.  r.  Watson,  24  Misc.  524,  53 
X.  Y.  Supp.  974.  Contra,  Brotton  V. 
Allston,  2   Ohio   Dec.    (Reprint)    393. 

1 1>]  The  omission  of  the  name  of  the 
county  ill  the  venue  is  not  lata!,  as  th« 
party  may  be  convicted  of  perjurj*  on 
such  a  verification  if  he  swears  false- 
ly. Barnard  v.  Darling,  1  Barb.  Ch. 
(x\.   Y.)    218. 

93.  Kuhland  v.  Sedgwick,  17  Cal. 
123;  Lord  v.  Rowae,  195  Mass.  216, 
80  X.  E.  822. 

Form  of  jurat,  see  9  Standajid  Peoc. 
1257. 

[a]  The  omission  of  the  date  is  not 
fatal.  Order  of  Aztecs  r.  Xoble  (Tex. 
Civ.  App.),  174   S.    W.  623. 

[b]  Affixing  the  notarial  seal  is  not 
absolutely  essential  to  the  validity  of 
a  verification,  as  the  court  of  the 
county  where  the  pleading  is  verified 
can  take  judicial  notice  that  the  of- 
ficer is  a  notary.  Wiley  f.  Carson,  15 
S.  D.  208,  80  X.  W.  475.  See  7  Ency. 
of  Ev.  975,  1009. 

94.  See  Hershiser  r.  Delone,  24  Neb. 
:^80,  38  N.  W.  863;  Matagorda  Canal 
Co.  r.  Markham  Irr.  Co.  (Tex.  Civ. 
App.),  154  S.  W.   1176. 

[a]  The  omission  of  the  signature  of 
the  affiant  (1)  is  not  fatal.  Currie  v 
Golconda  Min.  &  Mill.  Co.,  157  N.  C, 
209,  72  S.  E.  980;  Crist  v.  Parks,  19 
Tex.  234.  (2)  If  the  affiant  is  men- 
tioned in  the  verification  and  has 
signed  the  pleading,  it  is  not  necessary 
for  him  to  sign  the  verification. 
Smith's  Exr.  r.  Benton,  15  Mo.  371; 
People  f.  Campbell,  88  Hun  544,  34  N. 
Y.  Supp.  801. 
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fieate  of  the  authority  of  the  officer  to  administer  oaths  is  sometimes 

reel  ui  red  ^^ 

VII.  REQUISITES  OF  OATH  OR  AFFIRMATION.  —  Tn  order 
to  make  an  affidavit  of  verificaticu,  there  must  be  pri'sriit  the  officer, 
and  affiant  and  the  paper,  and  there  must  be  something  done  whieh 
amounts  to  the  administration  of  an  oath.««  Telephonic  affidavits  are 
unknown  to  the  hwv,  and  are  unauthorized.^^  

VIII.  SERVICE    OF    COPY    OF    PLEADING    ON    ADVERSE 

PARTY. When  a  copy  of  a  verified  pleadinj^'  is  served  on  the  adverse 

party,  the  copy  served  must  include  a  copy  of  the  verification.  The 
party' served  has  a  rijrht  to  rely  on  the  copy  served  upon  him,  and  if 
the  verification  should  be  inadvertently  omitted,  he  may  act  or  plead 
acconlin<rly.''*  .      ,  .      i 

IX.  EFFECT  ON  PLEADING.  —  The  allegations  contained  in  the 
pleadings  need  not  be  varied  so  as  to  accommodate  themselves  to  the 
condition  of  the  person  who  is  to  verify  them,"**  and  some  statutes  ex- 
pressly provide  that  allegations  or  denials  in  a  verified  pleading  must 
in  form  be  stated  to  be  made  by  the  party  pleading.)  Allegations  in  a 
nleading  are  not  aided  bv  statements  in  the  verification.^ 

X.  EFFECT  OF  LACK  OR  INSUFFICIENCY  OF  VERIFICA- 
TION.  —  Where  verification  is  optional,  its  omission  merely  alTecting 
the  character  of  the  subsequent  pleadings,  an  insufficiently  verified 
pleading  may  be  treated  as  an  unverified  pleading.'  Thus,  if  a  plain- 
tiff elects  to  file  a  verified  complaint  and  the  verification  is  defective, 
the  defendant  may  file  an  unverified  answer.* 

Where  a  verification  is  requiredits  absence  or  insufficiency  is  waived  by 
any  subsequent  action  on  the  part  of  the  adverse  party  which  treats  it 


95.  In  re  Rockwell's  Estate,  17 
Misc.  670,  41  N.  Y.  Supp.  431. 

96.  Games  v.  Games,  138  Ga.  1,  74 
8.  E.  785. 

97.  Games  v.  Games,  138  Ga.  1,  74 
S.  E.  785. 

98.  Knowleg  V.  Fritz,  58  Wis.  216,  16 
N.   W.  621. 

As  to  service  of  copy  of  pleading 
generally,  see  the  title,  "Service  of 
Process  and  Papers." 

[a]  If  the  copy  of  the  complaint 
served  omits  the  verification,  (1)  the 
defendant  may  answer  it  as  unverified 
pleading.  Knowles  v.  Fritz,  58  Wis. 
216,  16  N.  W.  621.  (2)  But  if  the 
copy  served  on  one  defendant  is  un- 
verified, and  the  copies  served  on  the 
others  are  verified,  all  cannot  unite  in 
an  unverified  answer,  when  their  inter- 
ests are  several,  and  when  one  can 
not  verifv  for  all.  Wendt  v.  Peyser, 
14'  Hun  (N.  Y.)   114. 

99.  Morley  v.  Guild,  13  Wis.  576. 
See  West  v.  Home  Ins.  Co.,  9  Sawy. 
(U.  S.)   412,  18  Fed.  622. 
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Mode  of  verification  by  agent  or  at- 
torney, see  supra,  VI,  E. 

1.  See  the  statutes,  and  the  follow- 
ing: American  Audit  Go.  f.  Industrial 
Federation,  84  App.  Div.  304,  82  N.  Y. 
Supp.  642;  See  also  Pardi  v.  Conde,  27 
Misc.  496,  58  N.  Y.  Supp.  410. 

2.  Nickerson  v.  Ganton  Marble  Co., 
.■?5  App.  Div.  Ill,  54  N.  Y.  Supp.  705; 
Pardi  r.  Gonde,  27  Misc.  496,  58  N.  Y. 
Supp.  410. 

[a]  Thus,  a  denial  on  information 
and  belief  of  facts  necessarily  within 
the  knowledge  of  the  defendant  [See 
12  Standard  Proc.  905]  is  not  aided  by 
a  verification  by  his  attorney  showing 
the  absence  of  the  defendant  from  the 
county.  Pardi  v.  Gonde,  27  Misc.  496, 
58  N.  Y.  Supp.  410. 

3.  N.  Y.  — Code  Civ.  Proc.  §528. 
N.  C.  —  Phifer  r.  Travelers'  Ins.  Co., 
123  N.  C.  410,  31  S.  E.  716.  S.  C. 
Smalls  V.  Wilder,  6  S.  C.  402. 

4.  Minn.  —  Smith  r.  Mulliken,  2 
Minn.  319.  N.  Y.  —  Treen  Motora 
Corp.  V.  Van  Pelt,  106  Misc.  357,  174 
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as  sufficient  in  this  respect,^  unless  objection  has  been  previously  made 
on  this  ground,®  or  unless  the  defect  is  regarded  as  jurisdictional.^ 
Where  a  required  verification  is  lacking  or  insufficient,  the  adverse 
party  may  move  to  strike  it,^  or,  according  to  some  authorities,  he 
should  return  the  copy  served  upon  him  with  his  objections  on  this 
ground.^    But  the  lack  of  a  required  verification  is  not  a  ground  for 


N.  Y.  Supp.  oOO;  Fitch  v.  Bigelow,  5 
How.  Pr.  237.  N.  C.  —  HammersIauKh 
V.  Farrior,  95  N.  C.  135.  Wis.  —  Know- 
les  f.  Fritz,  58  Wis.  216,  16  X.  W.  621. 

5.  TJ.  S.  —  Eckerson  v.  Tanney,  2:55 
Fed.  415.  Ala.  —  Woodward  r.  State, 
173  Ala.  7,  55  So.  506.  Cal.  —  San 
Francisco  r.  Itsell,  80  Cal.  57,  i22  Pac. 
74.  Idaho.  —  Moore  r.  Hupp,  17  Idaho 
232,  105  Pac.  209;  Ponce  v.  Durbin,  1 
Idaho  550.  Ind. —  Wickizer  r.  Bolin, 
22  Ind.  App.  1,  53  N.  E.  238.  la. 
Wilson  r.  Preston,  15  Iowa  246.  Ky. 
Hite  r.  Revnolds.  163  Kv.  502.  173  S. 
W.  IIOS,  Ann.  Cas.  1017B,  619.  Minn. 
Smith  r.  Mulliken,  2  Minn.  319.  Mont. 
Collier  V.  Ervin,  3  Mont.  142.  N.  Y. 
Wilson  V.  Bennett,  2  Civ.  Proc.  34. 
Ore.  —  Moore  r.  WiIIaniPtt»»  Tran^p. 
&  Locks  Co.,  7  Ore.  3.59.  Tex.— Wedp- 
worth  r.  Smith  (Tex.  Civ.  App.),  178 
S.  W.  641;  Taber  r.  Evler  (Tex.  Civ. 
App.),    162    S.    W.   490. 

See  4  St.\ndard  Proc.  394;  13  St.\n'd- 
ARD  Proc.  4.12;  22  Standard  Proc.  345. 

By  entering  into  recognizance,  see  12 
Stand.aj?d   1'r<^c.   670. 

[a]  By  filing  a  replication,  a  defect 
in  the  verification  of  a  plea  in  abate- 
ment is  waived.  King  v.  Haines,  23 
m.  2^0,  where  verification  was  not 
positive. 

[b]  Before  any  objection  is  made 
to  the  pleading  itself,  objections  to 
the  vcrifii'ation  must  be  made.  Her- 
shiser  r.  Dclone,  24  Neb.  380,  38  N.  W. 
863.  See  Griswold  v.  Bacheller,  77  Fed. 
857. 

[c]  Before  trial,  (1)  objection  must 
be  made.  Hornick  v.  Union  Pac.  R. 
Co.,  85  Kan.  568,  118  Pac.  60,  Ann. 
Cas.  1913A.  2-08,  38  L.  R.  A.  (N.  S.) 
826;  Farmers'  State  Bank  r.  Keen 
(Okla.),  167  Pac.  207;  St.  Louis,  S.  F. 
&  T.  Ry.  Co.  17.  Wall  (Tex.  Civ.  App.), 
165  S.  W.  527.  (2)  An  objection  after 
a  jury  is  sworn  to  try  a  cause  comes 
too  late.  Wilson  r.  Poole,  33  Ind.  443. 
(3)  The  lack  of  or  defect  in  a  verifica- 
tion are  cured  by  the  verdict.  Perras 
r.  Denver  &  R.  G.  R.  Co.,  5  Colo.  App. 
21,   36   Pac.   637;      Johnson   v.   Daniel, 


25  Tex.  Civ.  App.  587,  63  S.  W.  1032, 
As  to  aider  by  verdict  generally,  see  21 
Sta.vdard  Proc.  391. 

In  divorce  actions,  see  7  Standakd 
Proc.  7^5. 

6.  Ware  r.  McCormick,  15  Ky.  L. 
Rep.  59;  State  r.  Quillen  (Tex.  Cir. 
App.),  115  S.  W.  660. 

7.  See  infra,  this  note  and  casea  ia 
preceding  notes. 

[a]  Not  Jurisdictional. —  (1)  The 
omission  of  a  verification  to  a  com- 
plaint or  petition,  when  one  is  re- 
ijuired,  is  not  a  jurisdictional  defect 
(Moore  v.  Willamette  Transp.  &  Locks 
Co.,  7  Ore.  359;  Salt  Lake  City  v.  Salt 
Lake  Inv.  Co.,  43  Utah  181,  134  Pae. 
tJU.J),  unless  (2)  the  statute  makes  it 
such.  Hinkle  r.  Lovelace,  204  Mo.  208, 
102  S.  W.  1015,  120  Am.  St.  Rep.  698, 
11   L.  R.  A.  (N.  S.)   730. 

8.  See  the  title,  "Striking  Out 
and  Withdrawal." 

In  justice's  court,  aee  18  Standa** 
I'ROC.   4>. 

[a]  Where  an  unverified  answer  to 
a  verified  complaint  is  filed,  a  motion 
to  strike  the  answer  from  the  files  is 
a  proper  remedy.  Ark.  —  Wilson  r. 
^^liai.non,  6  Ark.  196.  CaL  —  Hearit  9. 
Hart,  128  Cal.  327,  60  Pac.  846;  Sil- 
c(,x  V.  Lang,  78  Cal.  118,  20  Pac.  297. 
Colo.  — Tulioch  f.  Belleville  etc.  Wks., 
17  Colo.  579,  31  Pac.  229;  Speer  v. 
Craig,  16  Colo.  478,  27  Pac.  891.  Fla. 
Kopes  f.  Snyder  Harris  Bassett  Co.,  37 
Fla.  529,  20  So.  535.  Idaho.  —  Pence  v. 
Purbin,  1  Idaho  550.  N.  Y.  —  OIney  v. 
Olney,  7  Abb.  Pr.  350.  Wyo.  —  Turner 
V.  Hamilton,  13  Wyo.  40S,  80  Pac.  664. 

[b]  Where  an  unverified  reply  is 
filed.  "Wells  f.  Dickey,  15  Ind.  361; 
Xcwburn  f.  Lucas,  126  Iowa  85,  101 
N.  W.  730. 

[c]  Where  a  defectively  verified 
answer,  or  plea  is  fik-d.  Cal.  —  Butter- 
field  f.  Graves,  138  Cal.  155,  71  Pac. 
510.  ni.  —  King  V.  Haines,  23  111.  280. 
Kan.  —  Warner  r.  Warner,  11  Kan.  121. 

9.  Nev.  —  Hr-intzelman  v.  L'Amor- 
ou.v,  3  Nev.  377.  N.  Y.  —  Wilkin  v. 
Gilman,  13  How.  Pr.  225.    S.  C— South- 
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demurrer,^^  or  for  dismissal  of  the  bill,"  or  for  objection  to  evidenpe." 
as  a  general  rule.  According  to  some  authorities  if  a  pleading  is  not 
properly  verified,  the  adverse  party  may  treat  it  as  a  nullity  and  pro- 
ceed  accordingly  as  upon  default  in  pleading,"  or  by  motion  for  judg- 
ment on  the  pleadings."  According  to  others  the  pleading  must  b* 
stricken  from  the  files  on  this  ground  before  it  may  be  disregarded." 
It  has  been  held  that  the  party  may  apply  for  judgment  as  upon  de- 
fault at  the  same  time  as  he  moves  to  strike.^"  An  objection  to  the 
verification  of  a  pleading  cannot  be  raised  by  the  party  filing  it  or 
by  those  claiming  under  him." 

If  an  injunction  has  been  allowed  on  a  complaint  which  is  defectively 
verified,  the  defendant  may  move  to  dissolve  it." 

XI.  AMENDMENT.  —  Where  the  verification  of  a  pleading  has 
been  omitted,^^  or  is  insufficient,"  the  trial  court=*  may,  in  its  discre- 


ern  Cotton  Oil  Co.  v.  Lightsev,  100  S. 
C.  41,  84  S.  E.  301. 

[a]  The  purpose  of  this  remedy  is 
to  give  the  pleader  an  oi)portunity  to 
correct  the  defect  or  supply  the  omis- 
sion. Pusco  t\  Adams,  19  Civ.  Proc. 
(N.  Y.)  48;  Snape  r.  Gilbert,  13  Hun 
(N.  Y.)  494.  As  to  amendment,  see 
infra,  XI. 

[b]  The  better  practice  is,  where 
the  verification  is  so  clearly  defective 
that  the  attorney  is  willing  to  take  the 
risk  of  treating  it  as  insufficient, 
promptly  to  return  the  answer  with  the 
reasons  for  not  receiving  it.  If  it  be 
doubtful  whether  the  verification  is 
sufficient  or  not,  it  is  better,  general- 
ly, to  make  no  question  about  it,  and 
treat  it  as  sufficient.  Wilkin  v.  Oil- 
man, rS   How.  Pr.    (N.  Y.)    225. 

[c]  The  notice  should  specify  the 
particular  defects  or  omissions.  Fusco 
V.  Adams,  19  N.  Y.  Civ.  Proc.  48;  Snape 
V.  Gilbert,  13  Hun  (N.  Y.)  494. 

[d]  Pleadings  which  may  be  treated 
as  nullities,  should  be  immediately  re- 
turned. Levi  V.  Jakeways,  4  How.  Pr. 
(N.  Y.)  126. 

10.  See  6  Standard  Proc.  909;  12 
Standard  Proc.  651,  note  43;  13  Stand- 
ard Proc.  91,  note  11  [d];  19  Standard 
Proc.  694. 

11.  Pullen  V.  Baker,  41  Tex.  419. 

12.  State  V.  Quillen  (Tex.  Civ. 
App.),   115   S.   W.   660. 

13.  Ark.  —  Williams  v.  Williams,  13 
Ark.  421.  Fla.  —  Williams  v.  Phiel,  60 
ria.  272,  53  So.  638;  Eopes  v.  Snyder 
Harris  Bassett  Co.,  37  Fla.  529,  20  So. 
535.  la.  —  Wilson  v.  Preston,  15  Iowa 
246.     N.  0.  — Cole  v.  Boyd,  125  N.  0. 
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406,  34  S.  E.  557;      Alspaugh  v.   Win- 
stead,  79  N.  C.  526. 
See   14  Standard  Proc.  872. 

14.  See  14  Standard  Proc.  936. 

15.  Wells  r.  DLkey,  15  Ind.  361 
holding  an  unverified  reply  is  suffi- 
cient to  prevent  .judgment  for  want  of 
a  replv);  Riich  v.  .Jones,  33  Mo.  393. 

16.  "Drum  r.  Whiting,  9  Cal.  422; 
Tuiloch  r.  Belleville  etc.  Works,  17 
Colo.  579,  31  Pac.  229;  Perras  v.  Den- 
ver &  R.  G.  R.  Co.,  5  Colo.  App.  21,  36 
Pac.  637.     See  14  Standard  Proc.  872. 

As  to  amendment,   see   infra^  XT. 
In  admiralty,   see   1   Standard  Proc. 
448. 
As  to   amendment,   see   infra,   XI. 

17.  Winslow  f.  Barry,  5  Rich.  Eq. 
(S.   C.)    200,   note. 

18.  Fitch  V.  Bigelow,  5  How.  Pr. 
(N.  Y.)  237. 

19.  See  1  Standard  Proc.  905;  6 
Standard  Proc.  280;  12  Standard 
Proc.  565;  13  Standard  Proc.  96;  22 
Standard    Proc.    345. 

20.  Ga.  —  Wood  v.  United  States 
Fid.  &  Guar.  Co.,  4  Ga.  App.  671,  62 
S.  E.  97.  HI.  —  Cook  County  Brick  Co. 
r.  Bach  &  Sons  Co.,  93  111.  App.  88. 
la.  —  Hughes  v.  Feeter,  18  Iowa  142. 
Mich.  —  Glidden  v.  Norvell,  44  Mich. 
202,  6  N.  W.  195.  Miss.  — Rootes  r. 
Thomas,  85  Miss.  493,  38  So.  .502.  Neb. 
Johnson  v.  Jones,  2  Neb.  126.  N.  C. 
Payne  r.  Boyd,  125  N.  C.  499,  34  S.  E. 
631.  Tenn.  —  Cheatham  v.  Pearce,  89 
Tenn.  668,  15  S.  W.  1080.  Tex.  —  Col- 
lier V.  Smith  (Tex.  Civ.  App.),  169  S. 
W.  1108.  Utah.  — Milner  t?.  Friel,  1 
Utah  186. 

See  1   Standard  Proc.  905. 

21.  See  infra,  this  note. 
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tion,"  allow  the  defect  to  be  amended,  in  accord  with  the  general  rules 
relating  to  amendments."  It  may  do  so  either  before  or  at  the  trial," 
or  afte'r  reversal  and  remand,-^  except,  perhaps,  when  the  verification 
of  the  plaintiff's  pleading  is  regarded  as  a  jurisdictional  requirement.-* 
And  in  the  case  of  a  motion  to  strike,  the  party  should  be  allowed  to 
amend,  if  he  desires  to  do  so.-^  But  such  an  amendment  should  not 
be  allowed  over  objection,  after  submission  of  a  cause  for  final  decree,'* 
or  after  judgment." 


[a]  But  the  appellate  court  cannot 
allow  the  aniendineiit  pondiii;,'  appeal. 
I'erras  v.  Denver  &  K.  G.  K.  Co.,  5  Colo. 
Ai>p.   21,   36    Pac,   637. 

22.  Benjamin  v.  Bankers'  Union, 
17:5  111.  App.  620;  Reed  r.  New  York 
Nat.  Kxch.  Bank,  135  111.  App.  170,  23u 
111.  50,  >»2  N.  E.  341. 

[a]  Terms  may  be  imposed.  Chin- 
hetii  V.  Gale  Sulkv  Harrow  Mfg.  Co., 
38    Kan.   228,    16   Pac.   462. 

23.  See  the  title,  "Amendments  and 
Jeofails." 

24.  See   infra,  this  note. 

[a]  After  answer  filed,  the  court 
may  permit  the  verifioation  of  a  peti- 
tion. After  such  verilication,  it  is  as 
much  the  duty  of  the  defendant  to 
verify  his  answer  as  if  the  petition  had 
been  sworn  to  in  the  first  instance.  If 
he  refuses  to  do  so,  judgment  as  by 
default  may  be  renderoil  against  him. 
Wilson  r.  Preston,  15  Iowa  246.  But 
see  Phoenix  Assur.  Co.  r.  Fristoe,  53 
W.   Va.   361,   44   .^.   E.   253. 

[b]  "After  the  First  Term." — Oli- 
ver f.  Webb,  12  Ga.  App.  216,  76  S.  E. 
1081. 

[c]  At  Trial  Term.  —  Baker  r. 
Smith,  1.35  Ga.  &2'^,  70  S.  E.  2;?9. 

At  trial,  soe  1  Standard  Proc.  SS4. 

[d]  After  the  Close  of  Plaintiff's 
Evidence.  —  Arrington  v.  Tupper,  10 
Cal.  464. 


25.  Perraa  v.  Denver  &  R.  G.  R.  Co., 

5  Colo.  App.   21,  36   Pac.  637.     See  19 
Standard    Proc.    324. 

26.  See  H inkle  v.  Lovelace,  204  Mo, 
208,  102  S.  W.  1015,  120  Am.  St.  Rep. 
698,  11  L.  R.  A.  (N.  S.)  730  (verifica- 
tion of  petition  for  divorce);  In  r# 
Rockwell's  Estate,  17  Misc.  670,  41  N. 
Y.  Supp.  431.  Compare  17  Standaed 
Proc.  915. 

27.  Ala. —  Yancy  v.  Gordon,  172 
Ala.  439,  55  So.  239,  Ann.  Cas.  1913E, 
251.  Cal.  — Lattimer  r.  Ryan,  20  Cal. 
628.  Ga.  —  Ward  r.  Frick  Co.,  95  Ga. 
804,  22  S.  E.  899.  Nev,  —  Heintzelmaa 
V.  L'Amoroux,  3  Nev.  377. 

28.  McMinn  v.  Karter,  116  Ala.  390, 
22  So.  517. 

29.  See   infra,   this  note. 

fa]  But  when  the  defendant  files  an 
unverified  answer,  and  a  judgment  by 
default  is  rendered,  an  amendment  to 
the  complaint  to  sustain  the  judgment 
will  not  be  allowed.  American  Book 
Co.  V.  Watson,  24  Misc.  524,  53  N.  Y. 
Supp.   974. 

[b]  After  it  has  orally  announced 
its  judgment,  the  court  may  refuse  an 
application  to  amend  a  plea  denying 
the  contract  sued  on.  Fisher  v.  Savan- 
nah Guano  Co.,  97  Ga.  473,  25  S.  E. 
477. 


VESSELS. — See  Admiralty;  Collision;  Ships  and  Shipping. 


VETERINARY  SURGEON.— See  Physicians  and  Surgeons. 


VIDELICET.— See  Scilicet. 
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I.  DEFINITION.  —  A  view  is  an  inspection,  outside  of  a  court- 
room, by  a  jury  or  other  trier  of  fact,  of  property  in  litigation  or  of  a 
place  where  a  crime  or  a  material  fact  occurred.^ 

II.  VIEW  BY  JURY. —  A.  Early  Common  Law  and  STATunx. 
In  the  ancient  common  law  practice,  there  could  be  no  view  by  a  jury 
except  in  real  and  mixed  actions,*  and  until  after  the  cause  had  been 
brought  on  for  trial.'  But  an  early  English  statute,*  authorized  trial 
courts  to  prant  a  view  of  mes.suapes,  lands  or  places  in  question,  before 
trial,  in  any  action  where  it  should  appear  to  the  court  proper  and 
necessary  to  enable  the  juror.s  better  to  understand  the  evidence  on  the 
trial.'  This  statute  did  not  extend  to  criminal  prosecutions,'  or  to 
views  of  personal  property,^  or  of  work  done,*  and  therefore  views 
could  not  be  directed  in  such  cases  without  the  consent  of  both  parties. 
Prior  to  the  statute  of  Anne,  the  awarding  of  a  view  was  regarded  as 
a  matter  of  ripht,  but  this  was  changed  by  the  statute  and  by  a  resolu- 
tion of  the  judges.* 

B.  Under  Modern  Practice.  —  1.  In  General.  —  Under  the  modern 


1.  See  Wharton  L.  Lexicon,  "View." 
Bee  also  Cyc.  L.  Diet.,  "View." 

[a]  "A  view  is  one  means  (1)  of 
obtaining  a.  certain  class  of  evidence." 
Carpenter  v.  Carpenter,  78  N.  H.  440, 
101  Atl.  628,  L.  R.  A.  1917F,  974,  979. 
(2)  A  view  is  a  method  of  procedure, 
conducted  in  the  absence  of  the  court 
as  an  aid  in  the  ascertainment  of  the 
truth  from  the  physical  act  of  inspec- 
tion, and  which  does  not  require  the 
exercise  of  the  judicial  powers  of  a 
court  at  the  time  for  its  proper  per- 
formance. Carpenter  r.  Carpenter,  7S 
N.  H.  440,  101  Atl.  628,  L.  R.  A.  191 7F, 
974.  Necessity  for  presence  of  judge, 
see   infra,   II,   B,   7,   a,   (II). 

2.  See  the  following  cases:  Cal. 
People  V.  White,  5  Cal.  App.  329,  90 
Pac.  471.  Ga.  — Bibb  f.  Reese,  115  Ga. 
346,  41  S.  E.  6.36;  Peterson  r.  Lott,  11 
Ga.  App.  536,  75  S.  E.  834.  111. 
Springer  f.  Chicago,  135  HI.  552,  26 
N.  E.  514,  12  L.  R.  A.  609;  Doud  r, 
Guthrie,  13  111.  App.  653.  Ohio.— Col- 
umbus V.  Bidlingmeier,  7  Ohio  C.  C. 
136,  3  Ohio  C.  D.  608.  Wis.  —  Wash- 
burn r.  Milwaukee  &  L.  W.  R.  Co.,  59 
Wis.   364,    18    N.   W.    .328. 

See   St.  Edw.   1,  r,  m. 

fal  Only  where  the  title  was  in 
question.  Kempstet  r.  Deacon,  2  Salk. 
665,   91    Eng.   Reprint   .566. 

3.  Flint  V.  Hill,  H  East  184,  103 
Eng.  Reprint  974. 

4.  St.  4   Anne,  c.   16,   5  8. 

5.  Washburn  v.  Milwaukee  *  L.  W. 
R.    Co.,    59   Wis.    384,    18   N.    W.   328; 


Stones  V.  Menhem,  2  Exch.  (Eng.)  382, 
17  L.  J.  Exch.  215;  1  Burr.  254,  note; 
Jacobs  L.  Diet.,  "View." 

fa]  Title  need  not  be  in  ijsue  to 
authorize  a  view,  since  thp  enactment 
of  the  statute.  Flint  v.  Hill,  11  East 
184,    103    Eng.    Reprint   974. 

[b]  In  case  of  land,  a  view  mar  be 
granted.  Thus  a  view  may  be  granted 
in  trespass  quare  clausum  fregit,  in 
actions  of  waste  and  in  informations 
of  intrusion.  Attorney  General  v. 
Green,  1  Price  130,  145  Eng.  Reprint 
13.54.  ^ 

[c]  But  In  other  casei  whert  the 
question  may  be  tried  by  the  produc- 
tion of  a  model,  a  view  will  not  bo 
granted.  Attornev  General  v.  Green, 
1  Price  l.-^O,  145  Eng.  Reprint  1354. 

[d]  Practice.  —  Where  a  view  was 
granted  under  this  statute,  six  or  mor« 
of  the  jurors  on  the  panel  were  se- 
lected to  take  the  view;  and  on  the 
trial  they  were  the  first  jurors  sworn 
in  to  try  the  case.     1  Burrows  252. 

6.  Fla.  — Garcia  f.  State,  34  Fla. 
.311,  334,  16  So.  223.  Ga.  — Bibb  f. 
Reese,  115  Ga.  346,  41  S.  E.  636.  Eng, 
Rex  f.  Redman,  1  Kcnvon  3S4,  96  Eng. 
Reprint  1020;  ]  Burr.  "252,  note.  Can. 
Regina  f.  Petrie,  20  Ont.  Rep.  317; 
Rex  r.   Crawford,   18  B.  C.  20. 

7.  Peterson  v.  Lott,  11  Ga.  App.  536, 
75   S.   E.    834. 

8.  Stones  f.  Menhem,  2  Exch. 
(Eng.)    382,   17   L.   J.   Eirh.   215. 

9.  Vane  t:  Evanston,  150  111.  616,  37 
N.  E.  901;   1  Burrows  252,  note. 
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practice,  in  the  absence  of  statute,  courts  have  authority,  by  virtue  of 
their  inherent  common  law  powtrs,  to  ilircct  a  view  by  a  jury  in  thoM 
cases  in  whit-h  views  were  autliurized  at  common  law.'"  And  since  at 
common  law  there  was  no  power  to  direet  a  view  in  criminal  caaet 
witliuut  the  consent  of  the  parties,  the  same  rule  prevails  in  must  juri»- 
dictions  today  in  the  absence  of  statute."  In  most  jurisdictions,  how- 
ever, the  practice  of  prantinp  a  view  is  now  a  matter  of  statutory 
rcfsrulation.'^  The  statutes  usually  authorize  the  g-rantinj?  of  viewt  in 
criminal  prosecutions/'  and  in  all  eivil  actions  re^'ardless  of  the  is- 
sues.^*    In  some  jurisdictions,   the  statutes  are  limited  to  particular 


10.  Ga.  — Bibb  v.  Reese,  115  Ga. 
346,  41  a.  E.  636,  where  the  court  bj 
virtue  of  its  common  law  powers  ord- 
ered a  view  in  an  action  for  damaRos 
to  land,  notwithstandiup  a  statement 
that  at  common  law  the  right  to  direct 
a  view  exists  only  in  real  and  mixed 
actions  and  docs  not  extend  to  person- 
al actions.  HI.  —  Rich  f.  Chicago,  187 
111.  396,  50  N.  E.  306;  Vane  r.  Evan- 
ston,  150  111.  616,  37  N.  E.  901;  Sprin- 
ger r.  Chicago,  135  111.  552,  26  N.  E 
514,  12  L.  R.  A.  609.  N.  C  — State  r. 
Perry,  121  N.  C.  533,  27  S.  E.  997,  61 
Am.    St.   Rep.   6S3. 

[a]  The  statute  of  4  and  5,  Anne,  c. 
16,  §8,  was  not  adopted  in  Illinois. 
Vane  r.  Evanston,  150  111.  G16,  ('.22,  37 
N.  E.  901.  But  in  Springer  f.  Chicago 
135  111.  5.52,  26  N.  E.  514,  12  L.  R.  a! 
609,  a  view  was  ordered  in  an  action 
for  damages  to  real  property  by  virtue 
of  the  common  law  powers  "of  the 
court. 

[b]  In  Action  for  Injuries  to  Iiand. 
Osgood  v.  Chicago,  154  111.  194,  41  N  1' 
40;  Lake  Erie  &  W.  R.  Co.  r.  Purcell, 
75  111.  App.  573.  See  also  Equitable 
Powder  Mfg.  Co.  v.  Cleveland,  C  C  & 
St.   L.   R.    Co.,   155    111.   App.    265. 

fc]  But  in  Maryland,  since  the  re- 
peal of  th?  statute  authorizing  a  view 
by  jury,  the  practice  is  that  views  are 
not  allowed  except  on  application  and 
consent  of  both  parties.  Arnold  f 
Green,  95  Md.  217,  228,  52  Atl.  673. 

11.  Fla.  — Garcia  v.  State,  34  Fla 
311,  334,  16  So.  223.  Ga.  — Bostock  v 
State,  61  Ga.  635.  La.  — See  State  r 
Bertin,  24  La.  Ann.  46.  Mass.  — Com." 
r.  Knapp,  9  Pick.  496,  515,  20  Am.  Dee 
491;  Com.  r.  Parker,  2  Pick.  550.  See 
present  statute  of  Massachusetts.  Mo. 
State   r.   Hancock,   148   Mo.  488,  50  s! 

Contra,  State  v.  Perry,  121  N.  C.  533, 
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27  S.  K.  997,  61  Am.  tit.  Rep.  6S3.  &•• 
2  Wigmore  on  £v.  S  1163. 

12.     See   the  statutes,  and  see  %nfra, 

II,  B,  ;:. 

[a]    The  only  8tAt«s  which  hare  no 

statute  are  Alabama,  Georgia,  Louisi- 
ana, Maryland  (see  I'elersou  i.  LoU, 
11  Ga.  App.  536,  637,  75  S.  E.  834; 
Arnold  r.  Green,  95  Md.  217,  52  Atl. 
673)  anil  North  Carolina.  See  Slate  C 
Perry,  121  N.  C.  533,  27  S.  E.  997,  61 
Am.  tit.  Rep.  683;  Jenkins  r.  Wilming- 
ton ft  W.  R.  Co.,  110  N.  C.  438,  15  «.  E. 
193. 

[bJ  In  Texas,  (1)  the  statute  ex- 
pressly prohibits  views.  Smith  r.  State, 
42  Tex.  444;  Ft.  Worth  Imp.  Dist.  No. 
1  r.  Weatherred  (Tex.  Civ.  App.),  149 
S.  W.  550.  (2)  And  a  view  cannot  b© 
had,  therefore,  in  the  absence  of  the 
consent  of  all  the  parties  to  the  suit. 
Ft.  Worth  Imp.  Dist.  No.  1  v.  Weather- 
red  (Tex.  Civ.  App.),  149  S.  W.  550. 

13,  Cal.  — People  r.  Fitzgerald,  137 
Cal.  546,  70  Pac.  554;  People  f.  Bush. 
71  Cal.  60:2,  12  Pac.  781.  Fla.  — Garcia 
f.  State,  34  Fla.  311,  16  So.  223.  Haw. 
Terr.  r.  Watanabe  Masagi,  16  Hawaii 
196,  220.  Idaho.  — State  f.  Baker,  28 
Idaho  727,  156  Pac.  103.  Ind.  —  Flem- 
ing r.  State,  11  Ind.  234.  Kan. —  State 
V.  Adams,  20  Kan.  311.  Mass.  —  Com. 
r.  Webster,  5  Cush.  295,  52  Am.  Dec. 
711.  Minn.  —  Chute  v.  State,  19  Minn. 
271.  Nev.  — State  f.  Lopez,  15  Xev. 
407.  N.  Y.  — People  v.  Thorn,  156  N. 
Y.  2S6,  50  X.  E.  947,  42  L.  R.  A.  368. 
Okla.  — Hays  t:  Terr.,  7  Okla.  15,  54 
Pac.  300.  Pa.  — Com.  r.  Miller,  13y 
Pa.  77,  21  Atl.  138,  23  Am.  St.  Rep.  170. 
Va.  —  Litton  r.  Com.,  101  Va.  833,  44 
S.  E.  923.  W.  Va.  — State  r.  McCaus- 
land,  96    S.   E.   938. 

14.  See  infra,  this  note. 

[a]  In  Equity.  —  Fraedrich  t*.  Flieth, 
64  Wis.  184,  25  N.  W.  28. 
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actions  or  classes  of  actions.^=  But  they  are  not  exclusive,  and  do  not 
prevent  the  granting  of  views  in  cases  in  which  a  view  could  have  been 
granted  at  common  law.^' 

2.  What  May  Be  Viewed.  —  The  statutes  relating  to  views  by  juries 
uniformly  allow  a  view  of  real  property  which  is  the  subject  of  litiga- 
tion, and  of  the  place  in  which  any  material  fact  or  the  alleged  offense 
was  committed."  Some  statutes  are  broad  enough  to  include  personal- 
ty as  well  as  realty."  But  others  are  not  so  broad.  Under  such  stat- 
utes, or  in  the  absence  of  any  statute  at  all,  it  has  been  held  that  a 
view  of  personal  property  cannot  be  had,  unless  perhaps  in  ease  the 
court  assembles  as  an  organized  court  at  the  place  where  the  property 
is  situated  and  the  property  is  introduced  in  evidence.^*    On  the  other 


In  eminent  domain,  see  8  Standabd 
Pkoc.  323. 

\\>]  In  Actions  for  Personal  In- 
juries. —  Ky.  —  Memphis  &  C.  P.  Co. 
f.  Buckner,  108  Ky.  701,  57  S.  W.  482; 
Kontuckv  Cont.  R.  Co.  r.  Smith,  93  Kv 
44f>,  20  S.  W.  392,  18  L.  R.  A.  63. 
Wash.  —  Klepsch  v.  Donald,  4  Wash. 
4:;fi,  .-iO  Pac.  991,  31  Am.  St.  Rep.  936. 
W.  Va.  — Gunn  v.  Ohio  R.  R.  Co.,  36  W. 
Va.  165,  14  S.  E.  465,  32  Am.  St.  Rep. 
842. 

[c]  Action  on  Fire  Insurance  Policy. 
N'orthwestern  Mut.  L.  Ins.  Co.  v.  Sun 
Ins.  Office,  8.5  Minn.  65,  88  N.  W.  272; 
Kickcman  r.  Williamsburfj  City  F  Ins 
Co.,  120  Wis.  655,  98  N.  W.  960;  Board- 
man  r.  Westchester  F.  Ins.  Co.,  64  Wis 
364.    11    N.    W.    417.     • 

15.  See  the  statutes. 

[al  Thus  in  New  York,  the  statute 
relating  to  views  in  civil  actions  relates 
only  to  actions  for  waste.  See  Buffalo 
Structural  Steel  Co.  c.  Dickinson,  98 
App.  Div.  355,  90   N.   Y.  Supp.  268. 

[b]  And  in  Illinois,  the  statute  re- 
lates to  eminent  domain  proceedings. 
See  Springer  f.  Chicago,  135  111.  552, 
26  N.  E.  514,  12  L.  R.  A.  609. 

16.  Vane  r.  Evanston,  150  111.  616, 
37  N.  E.  901;  Springer  f.  Chicago,  135 
111.  552,  566,  26  N.  E.  514,  12  L.  R.  A. 
609;  Manuta  v.  Lazarus,  104  Misc.  134, 
171  X.  Y.  Supp.  1076,  holding  remarks 
in  Buffalo  Structural  Steel  Co.  v.  Dick- 
inson, 98  App.  Div.  355,  90  N.  Y.  Supp. 
268,  to  be  obiter  dicta.  See  also  Mor- 
rison r.  Burlington,  C.  R.  &  N.  Rv.  Co., 
84  Iowa   663.   51    N.    W.   75. 

[a]  Statute  K"ot  Exclusive.  —  A 
statute  requiring  a  court  to  order  a 
vipw  at  the  request  of  a  party  in  con- 
demnation proceedines  does  not  pre- 
clude the  court  from  ordering  a  riew 
in   other   cases  by   virtue    of   its  com- 


mon law  powers.  Springer  v.  Chicago. 
135  111.  552,  566,  26  N.  E.  514,  12  L.  E 
A.  609. 

17.  See  the  statutes  and  Wright  v. 
Carpenter,   50    Cal.   556. 

[a]  In  ejectment  property  which  is 
not  the  subject  of  litigation  cannot  be 
viewed.  Wright  r.  Carpenter,  50  Cal. 
556. 

Extent  of  examination  in  eminent 
domain  proceedings,  see  8  Standard 
Proc.    323,    note   54. 

18.  Cal, —  Clark  r.  Tulare  Lake 
Dredging  Co.,  14  Cal.  App.  414,  112 
Pac.  564.  §  610  of  the  code  of  civil 
procedure  is  broad  enough  to  include 
personalty,  but  §1119  of  the  Penal 
Code  is  not.  See  infra,  this  section,  as 
to  cases  under  the  latter  section.  Fla. 
O 'Berry  v.  State,  47  Fla.  75,  36  So. 
440,  cattle.  Mass.  —  McMahon  f.  Lynu 
&  B.  R.  Co.,  191  Mass.  295,  77  N.  E. 
826,  where  a  snow-plow  was  examined. 

[a]  Under  a  statute  providing  that 
the  judge  "may  order  a  view  by  the 
jury,"  it  seems  that  personalty  may 
be  viewed.  See  Trafton  t:  Pitts,  73 
Me.   408. 

19.  Cal. —  People  v.  Fitzpatrick,  80 
Cal.  538,  22  Pac.  215,  follou-ed  in  People 
r.  Fagan,  99  Cal.  iviii,  33  Pac.  846, 
cattle.  Ga.  — Peterson  v.  Lott,  11  Ga. 
App.  536,  75  S.  E.  834.  See  also  John- 
son f.  Winship  Mach.  Co.,  108  Ga.  554, 
33  S.  E.  1013,  not  finally  deciding  the 
point.  Miss,  — Dillard  v.  State,  58 
Miss.  368,  holding  it  competent  for  a 
court  to  permit  an  examination  of  the 
horse  on  which  the  deceased  was  rid- 
ing when  killed,  when  the  production 
of  the  horse  is  a  part  of  the  proof  of- 
fered by  the  state. 

See  also  State  v.  Landrv,  29  Mont. 
218.  74  Pac.  418;  Simonds  r.  State, 
76  Tei.  Crim.  487,  175  S.  W.  1064. 
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hand,  however,  views  of  personalty  liavc  hem  upheld  by  a  number  of 
authorities,  on  the  f<round  that  as  small  artieles  may  be  introduced  in 
evidence,  the  same  course  shoukl  be  permitted  in  the  case  of  hirp:er 
artich's  which  cannot  be  conveniently  presented  in  court  as  exhibits." 
Whetiier  an  inspection  of  vrork  done  may  be  allowed  is  doubtful." 
3.  Time  of  View.  —  As  a  general  rule,  a  view  by  a  trial  jury  is  not 


View  of  personalty  at  common  law, 
see   supra,    II,    A. 

[a]  Reason  of  Rule.  —  Since  at 
common  law  a  view  by  a.  jury  of  per- 
sonal property  was  not  allowed,  a  view 
of  such  property  cannot  be  had  under 
the  modern  practice  in  the  absence  of 
statute  authorizing  it.  There  may  be 
no  sound  reason  for  any  distinction 
between  real  or  personal  property,  but 
such  must  continue  to  be  the  rule  until 
it  is  changed  by  statute.  Peterson  v. 
Lott,  11  Ga.  App.  536,  75  S.  E.  834. 

[b]  A  view  of  an  animal  alleged  to 
have  been  stolen  is  not  aulhorized  un- 
der a  statute  authorizing  a  view  of  the 
"place"  where  the  crime  was  com- 
mitted. Furthermore,  the  jury  must 
tase  its  verdict  on  evidence  regularly 
introduced  during  the  trial  and  must 
not  receive  evidence  out  of  court,  and 
therefore  where  the  court  does  not  as- 
semble as  an  organized  court,  -where 
the  animal  is,  and  the  animal  is  not 
offered  in  evidence,  the  view  is  er- 
roneous. People  V.  Fitzpatrick,  SO  Cal. 
538,  22  Pac.  215,  folloiced  in  People  v. 
Fagan,   99    Cal.   xviii,   33   Pac.   846. 

As  to  place  of  holding  court  gen- 
erally, see  the  title,  ♦'Trial." 

20.  Ala.  —  Sulser  v.  Sayre,  4  Ala. 
App.  452,  58  So.  758,  upholding  a  view 
of  a  mule  in  the  sale  of  which  the  de- 
fendant was  alleged  to  have  practiced 
deceit.  Ark.  —  Dobbins  v.  Little  Kock 
Ry.  &  Elec.  Co.,  79  Ark.  85,  95  S.  W. 
794,  machinery.  See  Trumbull  v.  Mar- 
tin, 208  S.  W.  803,  where  machinery 
was  viewed  at  the  request  of  the  de- 
fendant, who  later  objected  thereto  in 
the  appellate  court.  Colo.  —  See  Colo- 
rado Springs  &  I.  E.  Co.  v.  Allen,  48 
Colo.  4,  108  Pac.  990.  la.  —  Morrison 
V.  Burlington,  C.  R.  &  N.  Ry.  Co.,  84 
Iowa  663,  51  N.  W.  75;  Nutter  v. 
Ricketts,  6  Iowa  92,  96.  Ky.  —  South 
Covington  &  C.  St.  R.  Co.  v.  Finan's 
Admx.,  153  Ky.  340,  155  S.  W.  742; 
Flaig  V.  Andrews  Steel  Co.,  141  Ky. 
391,  132  S.  W.  1015;  Board  of  Int. 
Imp.  V.  Moore's  Admr.,  23  Ky.  L.  Rep. 
1885,  66  S.  W.  417.     See  Memphis  &  C. 
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Packet  Co.  c.  Buckner,  108  Ky.  701, 
57  8.  W.  4S2,  where  a  boat  on  which 
plaintiff  was  injured  was  vieweii.  Me. 
See  State  r.  Slorah,  106  Atl.  768,  4  A. 

L.    R.     1256,    1263.      Pa Boavea-    r. 

Whiteley,  3  Pa.  Co.  Ct.  613. 

[a]  Rationale  of  Rule.  —  Nothwith- 
standing  the  statute  spocifieally  author- 
izes a  view  only  "of  real  property 
which  is  the  subject  of  litigation,  or  of 
the  place  in  which  any  material  fact 
occurred,"  the  court  may  authorize  a 
view  of  personalty.  The  party  is  simp- 
ly offering  the  articles  in  evidence 
when  the  jury  is  taken  out  of  the  court 
room  to  inspect  articles  too  large  to  be 
brought  into  the  courtroom.  And  there- 
fore the  statute  has  no  application. 
Board  of  Int.  Imp.  v.  Moore's  Admr., 
23  Ky.  L.  Rep.  1885,  66  S.  W.  417.  ^ 

fb]  Ordinarily  articles  to  be  in- 
spected are  to  be  brought  to  the  court 
room  or  to  the  courthouse  yard,  but 
where  the  property  is  of  such  kind  that 
it  cannot  be  transported  to  the  court- 
house, it  is  altogether  proper  to  per- 
mit the  jury,  under  the  charge  of 
proper  attendants,  to  inspect  it  at  the 
most  convenient  point,  even  though  it 
may  not  be  at  the  locus  in  quo.  Bas- 
ham  v.  Owensboro  City  R.  Co.,  169  Ky. 
155,  183  S.  W.  492,  car. 

[c]  But  to  direct  a  view  of  the 
article  or  animal  in  question  and  sim- 
ilar articles  or  animals  not  directly  in 
eontroversv  is  error.  Bradv  f.  Shirley, 
14  S.  D.  447,  85  N.  W.  1002.  But  see 
Owens  V.  Missouri  Pac.  Ry.  Co.,  38  Fed. 
571,  where  the  jurj'  was  authorized  to 
inspect  a  railroad  engine  similar  to  that 
which   injured  the  plaintiff. 

21.  Sncll  V.  Evans,  55  111.  App.  670, 
holding  it  to  be  error  to  direct  a  view 
of  work  done.  Compare  Richmond  v. 
Atkinson,  58  Mich.  413,  25  N.  W.  328; 
Piper  r.  Murray,  43  Mont.  230,  115  Pac, 
669,  holding  a  refusal  of  such  a  view 
was  in  the  discretion  of  the  court.  See 
also  Fitzgerald  f.  La  Porte,  67  Ark.  263, 
54  S.  W".  342;  Norcross  Bros.  Co.  r. 
Vose,  199  Mass.  81,  85  N.  E.  468,  where- 
in the  propriety  of  certain  instructiont 
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had  until  after  it  is  impanelled."  But  there  is.no  particular  time  during 
trial  when  an  application  for  a  view  should  be  made  and  the  view 
taken,-^  as  this  is  a  matter  within  the  discretion  of  the  trial  judge.^* 
A  view  may  be  made  after  dark  if  it  does  not  appear  that  the  jury 
fails  ;i(l('f|uatfly  to  see  the  property." 

4.  Place  of  View.  —  The  jury  may  be  sent  upon  a  view  to  any  place 
within  the  state,  although  such  place  be  without  the  territorial  juris- 
diction of  the  court."  And  where  a  view  is  not  regarded  as  equivalent 
to  a  judicial  trial,  a  view  in  another  state  may  be  ordered,==^  or  at  least 


as  to  the  view  of  the  work,  rather  than 

tho  power  of  the  fourt,  was  questioned. 

Eule  at  common  law,   see  supra^  II, 

A.  *-    »       / 

22.  See  infra,  this  section. 
As  to  former  practice,  see  supra,  II, 

fa]  But  in  Pennsylvania,  the  prac- 
tice under  tho  statute  of  Anne  of 
orderinfj  a  view  before  trial  is  sub- 
stantially followed.  Finn  r.  Providence 
Gas  &  Water  Co.,  99  Pa.  G.'il,  638;  Bare 
f.  Hoffman,  79  Pa.  71,  21  Am.  Kep.  42. 

23.  Ark. —  Curtis  v.  State,  36  Ark. 
284,  durinjj  introduction  of  testimony 
by  defendant.  lU.  —  Kankakee  &  S.  K. 
Co.  V.  Straut,  102  111.  666.  Ky,  —  Ken 
tucky  Cent.  R.  Co.  v.  Smith,  93  Ky.  449 
20  S.  W.  392,  18  L.  R.  A.  6:;. 

[a]  Ordinarily,  the  time  for  grant- 
ing a  view  is  before  the  evidence  is  put 
in.  Yore  r.  Xewton,  194  Mass.  2.50. 
80  X.  E.  472. 

[b]  It  should  be  prior  to  argument 
of  counsel  and  the  giving  of  instruc- 
tions. State  V.  Baker,  28  Idaho  727. 
156  Pac.  103.  ' 

[e]  At  any  time  before  the  jury  is 
instructed,  a  view  mav  be  allowed 
Kankakee  &  S.  R.  Co.  v.  Straut,  102 
III.  666;  Galena  &  S.  W.  R.  Co.  v.  Has- 
1am.  73  ni.  494.  But  see  Sanitary  Dist. 
r.  McGuirl,  86  111.  App.  392. 

I'll  At  the  close  of  the  plaintiff's 
evidence,  a  view  may  be  allowed.  Al- 
berts r.  IIusenetter,'77  Neb.  699.  110 
N.  W.  657. 

\e]     After  all  the  evidence  is  in,  it 

IS  discretionary  with  the  court  whether 
to  allow  or  disallow  a  view.  Dennis- 
ton   V.   Philadelphia  Co.,   1    Pa.  Super 


599. 

[f ]  After  submission  of  case  to  jury 
a  view  may  be  allowed  in  the  court's 
discretion.  People  v.  Hawlev,  111  Cal 
78,  43  Pac.  404.  See  al.so  Louisville,  N.' 
A.  &  C.  R.  Co.  f.  Schick,  94  Kv.  19],  21 
S.  W.  1036;      Anderson  v.   Mowatt,'  20 


Xew.    Bruns.      (Can.)    255;      Queen    v. 
Martin,  12  Cox  Cr.  Cas.  (Eng.)  204. 

fg]  Compare  State  v.  Sirmav,  40 
Utah  525,  122  Pac.  748,  754,  holding  it 
to  be  doubtful  whether  the  court  has 
power  after  submission  of  the  case  to 
the  iury  to  direct  a  view.  At  any  rate, 
.1  <lenial  of  the  request  is  not  erron- 
eona. 

24.  Whitley  r.  State,  114  Ark.  24.3, 
1^9  S.  W.  952;  Curtis  V.  State,  36  Ark. 
284;  Spurrier  Lumb.  Co.  v.  Dodson,  30 
Okla.    412,    120    Pac.    934. 

25.  May.sville  &  B.  S.  R.  Co.  f. 
Trustees,  18  Ky.  L.  Rep.  1111,  39  S.  W. 
35. 

26.  Cal.  — People  t:  Bush,  71  Cal. 
na2,  12  Pac.  781.  Neb.  —  Beck  v. 
Staats,  80  Neb.  482,  114  X.  W.  633,  16 
L.  R.  A.  (N.  S.)  768.  N.  H.  —  Carpen- 
ter r.  Carpenter,  78  N.  H.  440,  101  Atl. 
628,  L.  R.  A.  1917F,  974.  Ohio.— Jones 
r.  State,  51  Ohio  St.  331,  38  N.  E.  79. 

See    also    Young   r,    Pennsylvania   F. 

Ins.  Co.,  269  Mo.   1,  187  S.  W.  856. 
Contra,   Rockford.   R.   I.   &   St.   L.   R. 

Co.  V.  Coppinger,  66  111.  510;     Malins  v. 

Lord  Dunraven,  9  .Jur.  (Eng.)  690. 
27.     Carpenter  v.  Carpenter,  78  X.  H. 

440,  101  Atl.  628,  L.  R.  A.   1917F,  974. 

See  State  r.  Hawthorn,  134  La.  979,  64 

J^o.    873,   holding   it    proper   to    deny   a 

view  in   another   state. 

[a]     Rationale  of  Rule.  —  "If,  while 

trying   a   case    in    one    county   he    [the 

judge]    can   order    the   jury   to   take   a 

view  in  another  county,  or  take  a  view 
himself  in  another  county  in  a  case 
tried  without  a  jury, — a  well-recognized 
practice, — why  is  he  or  the  jury  entire- 
ly disqualified  to  perform  the  same  act 
•across  the  geographical  boundary  line 
in  another  state?  The  only  suggested 
answer  is  that  it  is  inherently  impos- 
?'ible  for  a  court  to  try  cases  beyond 
the  territorial  limits  of  it.s  jurisdiction. 
This  argument  is  based  upon  the  false 
assumption    that   a   view    is    equivalent 
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any  irregularity  in  such  a  view  may  be  waived." 

5.  Application  and  Order.  —  A  view  may  properly  be  had  only  upon 
an  order  of  the  trial  euurt.^"  This  order  may  be  made  on  the  motion  of 
a  party,^"  or  on  the  court's  own  motion,"  or  on  the  request  of  a  mem- 
ber of  the  jury,^-  except  when  the  statute  provides  otherwise."  The 
consent  of  both  parties  is  not  necessary,"  except  in  cases  in  which  the 
court  is  without  power  to  direct  a  view  either  by  virtue  of  statute  or 
common  law.^''  In  its  order,  the  court  should  direct  the  jury  to  be  con- 
ducted in  a  body^'  in  the  custody  of  the  sheriff  or  a  sworn  officer,*^  to 
the  place  to  be  viewed,  specifying  it.^"  And  if  the  judge  does  not 
himself  act,^»  he  should  designate  some  person  who  knows  the  place,  to 
point  it  out  to  the  jury."" 

6.  Discretion  of  Court.  —  Save  in  a  few  exceptional  cases  in  which 


to  a  judicial  trial,  while  it  is  apparent 
that  the  trial  is -in  fact  suspended  in 
order  that  a  view  may  be  taken.  The 
presiding  justice  does  not  often  ac- 
company the  jury  on  a  view;  no  sworn 
evidence  is  received,  and  no  arj^uuieiits 
are  made  .  .  .  The  territorial  juris- 
diction of  the  court  is  as  fully  pre- 
served as  it  is  when  the  court  admits 
the  testimony  of  a  civil  engineer  as 
to  physical  conditions  observed  by  him 
in  another  stale,  or  where  maps,  plans, 
and  photographs  are  introduced  for  the 
inspection  of  the  -jury."  Carpenter  f. 
Carpenter,  78  N.  H.  440,  101  Atl.  628, 
L.  E.  A.  1917F,  974,  981. 

28.  Carpenter  v.  Carpenter,  78  N.  H, 
440,  101  Atl.  628,  L,  E.  A,  1917F.  974. 

29.  See  infra,  this  note,  and  section. 
An    unauthorized   Inspection   of    the 

premises  or  articles  constitutes  miscon- 
duct, see  17  Standard  Prog,  616,  546, 
13  Ency.  of  Ev,  989,  L.  E,  A.  1915B, 
703,    note. 

Proof  of  unauthorized  Tiew  by  testi- 
mony or  affidavits  of  jurors  them- 
selves, see  3  Ency.  of  Ev.  223;  8  Ency. 
OF  Ev.  970;  13  Ency.  of  Ev.  991,  note 
53. 

30.  m.  —  Kankakee  &  S.  R,  Co.  v. 
Straut,  r02  111.  66.  Mass. —  Yore  f. 
Newton,  194  Mass.  250,  80  N,  E.  472. 
Eng.  —  1  Burr,  252, 

31.  Louisville  v.  Caron,  28  Ky.  L. 
Eep.  844,  90  S.  W.  604,  dictum. 

32.  Louisville  v.  Caron,  28  Ky,  L. 
Eep.  844,  90  S.  W.  604;  Eeg.  v.  Mar- 
tin, 12  Cox  Cr.  Cas.  204,  See  17  Stand- 
ard Proc.  510,  note  14,  and  Yore  v. 
Newton,  194  Mass.  250,  80  N.  E.  472, 
holding  a  request  of  a  juror  should  be 
treated  as  a  motion  of  a  party  where 
he  joined  in  the  request. 
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33.  See  the  statutes. 

[a J  Under  some  statutes,  (1)  viewi 
can  be  granted  only  on  motion  of  ft 
party.  Yore  v.  Newton,  194  Mass.  250, 
80  N.  E.  472.  (2)  In  such  case,  it  will 
be  presumed  on  appeal,  in  th^  absence 
of  a  contrary  showing,  that  a  view  wai 
so  granted.  State  v.  Henry,  51  W.  Va. 
2S?.,  41  S.  E.  439. 

34.  Ga.  —  Bibb  f.  Eeese,  115  Ga.  346, 
41  S.  E.  636.  Compare  Johnson  r.  Win- 
ship  Mach.  Co.,  108  Ga.  554,  33  S.  E, 
1013;  Broyles  f.  Prisock,  97  Ga.  643,  25 
S.  E.  389.  Minn.  — Chute  f.  State,  19 
Minn.  271.  Va.  — Litton  v.  Com.,  101 
Va.  833,  44  S.  E.  923. 

See  also  Com.  r.  Miller,  139  Pa.  77, 
21  Atl.  138,  23  Am.  St.  Eep,  170. 

35.  Arnold  v.  Green,  95  Md.  217,  228, 
52  Atl.  673. 

In  criminal  cases  at  conunon  law,  sea 
supra,  II,  A. 

36.  See  State  v.  Mortensen,  26  Utah 
312,  341,  73  Pac.  562,  633,  and  infra, 
II,  B,  7,  b. 

37.  See  infra,  II,  B,  7,  a,  (I). 

38.  State  v.  Lopez,  15  Nev.  407. 

39.  See  infra,  this  note. 

Some  statutes  proride  that  the  court 
may  order  the  jury  to  be  conducted  to 
the  place  "which  shall  be  shown  to 
them  by  the  judge,  or  by  a  person  ap- 
pointed by  the  court  for  that  purpose." 
See   the  statutes. 

40.  State  v.  Lopez,  15  Nev.  407.  See 
also  the  following  cases:  Fla.  —  Garcia 
r.  State,  34  Fla.  311,  335,  16  So.  223. 
N.  C  — State  r.  Perrv,  121  N.  C.  533, 
27  S.  E.  997,  61  Am,  St,  Eep.  683. 
Wash.  —  In  re  Jackson  St.,  47  Wash. 
243,  91  Pac.  970. 

[a]  The  court  should  send  some  per 
son  to  be  agreed  on  cy  the  parties  or 
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,>^?/Mv'\^v,^''^^'''^°  P^""^^'^  ^°  absolute  right  to  a  view  on  demand  " 
It  IS  withm  the  discretion  of  the  trial  court,  both  in  civil"  and  in  crim- 


appomted  by  the  court  with  the  jury 
to  point  out  the  premises  to  them. 
Hayncs  r.  State,  71  Fla.  585,  72  So. 
Ifi  S  ^l^^^  ^'-  ^^at^'  34  Fla.  311,  335. 

[bj     A  failure  to  appoint  a  person 

to  accompany  the  jury  in  unimportant 
when  they  find  and  inspect  the  ri-^ht 
place.  Emporia  r.  Juenglinjj,  78  Kan 
595,  9fi  Pac.  850,  19  L.  R.  A.  (X.  S.;' 
223;  Cou<,'hlen  r.  Chicago  etc.  R  Co 
36  Kan.  422,  13  Pac.  813.  See  also  Ben- 
ton r.  Sfato,  30  Ark.  32'^. 

[c]  Objections  to  the  person  ap- 
pointed or  that  he  is  not  sworn  should 
be  made  at  the  time  of  the  appoint- 
ment. In  re  Jackson  St.,  47  Wash.  243 
91   Pac.  970.  ' 

fd]  A  person  not  personally  ac- 
quainted, with  the  locality  and  the  pre- 
cise spot  in  question  should  not  l,o  ap- 
pointed.   State  f.  Lopez,  15  Nev.  407 

[e]     A   person   other  than   a  baiUff 
?l^>'^^  appointed.    In  re  Jackson  St. 
4/    Wash.  243,  91   Pac.  970. 

ff  1  A  witness  may  be  appointed. 
People  f.  Milncr,  122  Cal.  171,  54  I'ac. 
8Jd.    Compare  People  v.  Green,  53  Cal. 

fg]  A  Juror  may  bo  appointed, 
btate  c.  Adams,  20  Kan.  311,  322. 


burg  R.  Co.,  134  Mass.  499. 
In  eminent  domain  proceedingg,  tes 

8  Standard  Proc.  323,  note  53. 

42.     Ala.  —  Louisville  &  N.  R.  Co.  r. 
Wilson,  162  Ala.  588,  50  So.  188;   Tui- 
caloosa  v.  Hill  (Ala.  App.),  69  So.  486. 
Ark.  —  Louisiana  &  A.  R.  Co.  v.  Wood- 
son, 127  Ark.  323,  192  S.   W.  174-  Cur- 
tis  f.  State,  36  Ark.  284.    Colo.  —  Gres- 
ley  Irr.  Co.  r.  Von  Trotha,  48  Colo.  12. 
108  Pac.  985;   Colorado  Sprinps  &  I    R 
f  n.   r.  Allen,  48  Colo.  4,   108  Pac.  990; 
baint    r.    Guerrerio,    17    Colo.    448     30 
I'ar.    335,    31    Am.    St.    Rep.    320.     Fla. 
Atlantic  Coast  L.  R.  Co.  r.  Whitney,  65 
Fla.  72,  61   So.  179;   Coker  v.  Merritt's 
Kxr.,  16  Fla.  416.    Ga.  —  Jones  r.  Roy- 
ster  Guano   Co.,  6  Ga.  App.  506,   65  S. 
h.    361.     m.  —  Vane    r.    Evanston,    150 
III.  616.  37  N.  E.  901;  Springer  v.  Chi- 
cago,  135  ni.  552,  26  N.  E.  514,  12  L. 
H.  A.  600.    Ind.  —  Spickelmeir  t'.  Hart- 
man  (Ind.  App.),  123  N.  E.  232;  Board 
of  Comrs.  r.  Castetter,  7  Ind.  App.  309 
••!■■'.  X.  E.  986,  34  N.  E.  687;  Ohio  &  Mia- 
sissippi  Ry.  Co.  V.  Wrape,  4  Ind.  App. 
100.    30    N.    E.    428.     la. -i- Banning    r! 
Chicago,  R.  I.  &  P.  Rv.  Co.,  89  Iowa  74 
•.n  N.  W.  277;  Clayton  v.  Chicago  etc! 
R.    Co.,    67    Iowa   238,    25    N.    W.    150- 
King  f.  Iowa  M.  R.  Co.,  34  Iowa  458* 


^^'B^:^:^!,  ^m^^^^^MTStl}^ 


place  m    question    is    virtually    an    in- 
•truction  to  him  to  point  out  the  scene 

it  I   ^L  ?;.  ^-    9^--     Soe    Jonkin.9    r. 

I^^J'tJ^'-  ''' '-  '''  ^--  '^'0, 

[i]  Party. —  Under  a  statute  pro- 
viding that  the  parties  mav  designate 
glides,  a  party  may  appoint  himself. 
\Vil3on  f.  Harnette,  32  Colo.  172,  75 
Pac.    39o.    See   also   Reals  r.    Cone     "7 

Itlv.'^P'  ^^^'  ^^  ^^''  ^^^'  ^^  ^'^'  ^'^ 
.  1?"^^^®  J^^  statutes  and  McMillen 
Ifil  i^-"l  ^^'e  ^°-'  32  Colo.  38,  74  Pac. 
461,  lOo  Am  St.  Rep.  64;  Reals  r.  Cone, 
27  Colo.  4.3,  492,  62  Pac.  948,  83  Am 

Coin  A^-  ^-oVo^'"°°"-^  '■■  HuVhes.  18 
Pt,.  ;  Ar^P-.^Z-  71  Pac.  681  (in  suits 
H.Yril.°^«"^^*  ""^  possession  of  mining 
550  "fJf^  orir%'  "-'•  Chicago,  135  Ilf: 
5o      566,  26  N.  E.  514,  12  L.  R.  A.  609 


sas  Cent.  R.  Co.  v.  Allen,  22  Kan    285 
•^1    Am.   Rep.   190.    Ky.  — Illinois  Cent! 
R.  Co.  r.  Frost,  124  S.  W.  821;  Hender- 
son  &  C.  G.  R.   Co.  V.  Cosby,  103  Ky. 
182,  44  S.  W.  639;  Louisville  17.  Caron. 
28  Ky.  L.  Rep.  844,  90  S.  W.  604.    Me. 
Snow  f.  Boston  &  M.  R.  R.,  65  Me.  230 
Mass.  — Blanchard    r.    Holvoke    St.    R. 
Co.,  186  Mass.  582,  72  X.  E.  94.    Mich. 
Jaddatz   t\    Grace    Harbor    Lumb     Co* 
194  Mich.  273,  160  X.  W.  587;  Mulliken 
r.    Corunna,    110   Mich.    212,   68    X.    W. 
141;  Stewart  r.  Cincinnati  etc.  R    Co' 
89  Mich.  315,  50  X.  W.  8.52,  17  L.  R.  A. 
o39;    Richmond   f.    Atkinson,    58    Mich! 
413,   25    X.    W.    328.    Minn.  —  Shalgren 
r.   Red   Cliff   Lumb.   Co.,   95   Minn.   450, 
104   X.    W.   537;    Brown   v.    Kohout,    61 
Minn.  113,  63  X.  W,  248.     Mo.  —  Elli» 
r.  St.  Louis  etc.   R.   Co.,   131    Mo.   App. 
395.   Ill   S.    W.  839.    Mont.  —  Stophen* 
(referring    to    stltu^tV'/eHt'tn^'f'^"  ""'*    T  ^"'°"'  ^^  ^''°*-  ^^'  ^^  ^^c.  45;  Ma- 
demnation  proceedinesV  -rin^  «  i^-^^    l?"^^  *'"-  ^^"^'  ^0  Mont.  158,  76  P.ac.  4. 
«D  proceeaings),  TuUj  v.  Fitch- J  Neb.  -  Beck  v.  Staats,  80  Xeb.  482,  114 
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inal"  cases,  whether  or  not  to  grant  a  view.  The  court  in  exercising 
its  power  to  direct  a  view  should  proceed  with  caution  and  circum- 
spection." It  must  always  determine  from  the  facts  in  each  ctia 
whether  a  view  is  necessary  and  would  serve  a  useful  purpose.  And 
it  may  take  into  consideration  the  lapse  of  time  since  the  occurrence  ol 


N.  W.  633,  16  L.  R.  A.  (N.  S.)  768;  Al- 
berts V  Husenetter,  77  Neb.  699,  110 
N.  W.  657.  N.  H.  — Lydston  v.  Rock- 
ingham Co.  L.  &  P.  Co.,  75  ^.  11.  -;;. 

70  Atl.  385;  Fairfield  r.  Amherst,  57  N. 
H  479.  N.  C.  —  Jenkins  v.  Wilming- 
ton &  W.  K.  Co.,  110  N.  C.  438,  15  S.  E. 
193.  Ore. —  Wade  v.  Amalgamate. i 
Sugar  Co.,  65  Ore.  488,  132  Pac.  710. 
Pa.  — Frasso  f.  Reading,  244  Pa.  5'J.., 
90  Atl.  800;  Mintzer  r.  Greenniigb.  102 
Pa.  137,  43  Atl.  465;  Rudolph  17.  Penn- 
sylvania S.  V.  R.  Co.,  ISG  Pa.  541,  40 
Atl.  1083,  47  L.  R.  A.  782.  S.  O. 
Rodgers  r.  Hodge,  83  S.  C  569,  65  S.  K. 
819,  18  Ann.  Cas.  729;  M'cCarley  f. 
Glenn-Lowry  Mfg.  Co.,  75  S.  C.  390,  56 
S.  E.  1,   Va.  —  Scott  r.  Doughty,  97  S. 

E.  80(2;  Stonegap  Colliery  Co.  r.  Ham- 
ilton, 119  Va.  271,  89  S.  E.  305,  Ann. 
Cas.  1917E,  60;  In  re  Cutchin,  113  Va. 
452,  74  S.  E.  403;  Baltimore  &  O.  R. 
Co.  V.  Polly,  Woods  &  Co.,  14  Gratt. 
(55  Va.)  447,  470.  Wash.  —  Klcpseh  r. 
Donald,  4  Wash.  436,  30  Pac.  991,  31 
Am.  St.  Rep.  936;  Bellingham  Bay  & 
B.  C.  R.  Co.  r.  Strand,  4  Wash.  311,  .30 
Pac.   144.    W.  Va.  —  Bond  f.  National 

F.  Ins.  Co.,  77  W.  Va.  736,  88  S.  E. 
389;  Davis  V.  American  Tel.  &  T.  Co., 
53  W.  Va.  616,  45  S.  E.  926;  Gunn  v. 
Ohio  River  R.  Co.,  36  W.  Va.  165,  14 
S.  E.  465,  32  Am.  St.  Rep.  842,  37  W. 
Va.  421,  16  S.  E.  628.  Wis,  —  Koepke 
V.  Milwaukee,  112  Wis.  475,  88  N.  W. 
238;  Andrews  t".  Youmans,  82  Wis.  81, 
52  N.  W.  23. 

[a]  The  word  "may"  in  the  stat- 
ute implies  ,a  discretion.  Com.  v. 
Chance,  174  Mass.  245,  54  N.  E.  551,  75 
Am.  St.  Rep.  306. 

As  to  ancient  practice,  see  supra,  II, 
A. 

43.  Ark.  —  Benton  v.  State,  30  Ark. 
3/28.  Cal.  — People  v.  Wong  Hing,  176 
Cal.  699,  169  Pac.  357;  People  r.  White, 
116  Cal.  17,  47  Pac.  771;  People  r. 
Bush,  71  Cal.  602,  12  Pac.  781;  People 
V.  Bonney,  19  Cal.  426;  People  v.  How- 
ard, 28  Cal.  App.  180,  151  Pac.  754, 
Fla.  —  Crawford  v.  State,  70  Fla.  323, 
70  So.  374.  la.  — State  v.  Jackson,  156 
Iowa  588,  137  N.  W.  1034.   Ky.  — Car- 
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ney  r.  Com.,  181  Ky.  443,  205  8.  W. 
408;  McDonald  v.  Com.,  177  Ky.  224, 
197  S.  W.  665;  Mise  r.  Com.,  25  Ky.  L. 
Rep.  2207,  SO  S.  W.  457.  Mass.  —  Com. 
V.  Chance,  174  Mass.  245.  54  N.  E.  551, 
75  Am.  St.  Rep.  306.  Mich.  —  People  v. 
Winney,  196  Mich.  347.  163  N.  W.  119; 
People"  r.  Auerbach,  176  Mich.  23,  46, 
141  N.  W.  869,  Ann.  Cas.  1915B,  557; 
People  r.  Hull,  86  Mich.  4-19,  465,  49 
X.  W.  '288.  Minn.  —  Chute  f.  State,  19 
Minn.  271.  Neb.  —  Fouse  v.  State,  8.3 
Neb.  258,  119  N.  W.  478.  N.  Y.  —  Peo- 
ple r.  Buddonsieck,  103  N.  Y.  4^7.  9 
N.  E.  44,  57  Am.  Rep.  766.  N.  C. 
State  V.  Perry,  121  N.  C.  533,  27  S.  E. 
997,  61  Am.  St.  Rep.  683.  Pa.  — Com. 
r.  Van  Horn,  188  Pa.  143,  41  Atl.  469; 
Com.  r.  Miller,  139  Pa.  77,  21  Atl.  13», 
2.1  Am.  St.  Rep.  170.  S.  C  — State  v. 
Suber,  89  S.  C.  100,  71  S.  E.  466.  Utah. 
State  r.  Mortonscn,  26  Utah  312,  341, 
73  Pac.  562,  633.  Va.  —  Stanley  r.  Com., 
109  Va.  796,  63  S.  E.  10.  Wasli.  — Stat« 
r.  Coella,  8  Wash.  512,  36  Pac.  474.  W. 
Va.  —  State  r.  Musgrave,__43  W.  Va. 
672,  28  S.  E.  813.  Eng.  —  Queen  v.  Mar- 
tin, 12  Cox  Cr.  Cas.  204. 

44.  People  v.  Sampo,  17  Cal.  App. 
135,  118  Pac.  957;  Illinois  Cent.  R.  Co. 
r.  Frost   (Ky.),  124  S.   W.  821. 

45.  Del.  —  Seininski  r.  Wilmington 
Leather  Co.,  3  Boyce  288,  83  Atl.  20. 
Ind.  —  Ohio  &  M.  Ry.  Co.  v.  Wraps,  4 
Ind.  App.  100,  30  N.  E.  428.  I*. 
Adamson  r.  Harper,  162  Iowa  56,  143 
X.  W.  844;  Morrison  f.  Burlington  etc. 
R.  Co.,  84  Iowa  663,  51  N.  W.  75.  Ky. 
McDonald  v.  Com.,  177  Kv.  224,  197  S. 
W.  665;  L.  A.  Becker  Co.  r.  Baker,  146 
Kv.  233,  142  S.  W.  22i2;  Illinois  Cent. 
R.  Co.  r.  Frost,  124  S.  W.  821;  Louii- 
ville  V.  Car  on,  28  Kv.  L.  Rep.  844,  90 
S.  W.  604.  La, —  State  f.  Hawthorn, 
134  La.  979,  64  So.  873.  S.  O.  —  Rod- 
gers V.  Hodge,  83  S.  C.  569,  65  S.  E. 
819,  18  Ann.  Cas.  729.  Va.  —  7n  r# 
Cutchin,  113  Va.  452,  74  S.  E.  403. 
W  Va.  —  Gunn  v.  Ohio  River  R.  Co., 
36  W.  Va.  165,  14  S.  E.  465,  32  Am. 
St.  Rep.  842. 

[a]  If  no  useful  purpose  would  b* 
served,  a  view  may  be  refused.  Joha- 
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the  event  in  question"  and  any  change  in  the  condition  of  the  pre- 
mises *^  as  well  as  the  expense  involved  in  taking  a  view,"  and  the 
distance  the  jury  would  be  required  to  travel,  and  the  delay  consequent 

llipr^oii  ** 

7    Taking  the  View.  — a.  Who  May  or  Must  Be  Present.— (l.)  m 
General.  -Under  the  modern  practice  all  the  jurors  should  be  present 


son  V.  Winship  Maeh.  Co.,  108  Ga.  554, 
33  S.  E.  1013;  Springer  r.  Chicago,  135 
111.  552,  564,  26  N.  E.  514,  12  L.  R.  A. 
feu9. 

fb]  If  the  facts  can  be  accurately 
described  by  the  testimony,  a  view  may 
be  refused.  Spiekelraeir  f.  Hartman 
(Ind.  App.),  123  N.  E.  232;  Rodgers  f. 
Hodge,  83  S.  C.  669,  65  S.  E.  819,  IS 
Ann.  Cas.  729.  See  Shortino  v.  Salt 
Lake  &  U.  R.  Co.  (Utah),  174  Pac.  S60. 

[e]  Where  the  case  is  not  compli- 
catvd,  a  view  may  be  refused.  Niosi  f. 
Empire  Steam  Laundry,  117  Cal.  2.57. 
49  Pac.  185;  Shalgren  v.  Red  CliBF 
Lumb.  Co.,  95  Minn.  450,  104  N.  W. 
531. 

[d]  Where  there  is  little  or  no  con- 
troversy ag  to  the  facts,  a  view  may  be 
refused.  Lexington  r.  Finn,  149  Ky. 
146,  147  S.  W.  960;  State  v.  Coella,  S 
Wash.  512,  36  Pac.  474. 

(e]  Maps,  plats,  or  like  evidence 
may  render  a  view  unnecessary.  Ark. 
Louisiana  &  A.  Rv.  Co.  r.  Woodson,  127 
Ark.  323,  192  S.  W.  174.  Cal.  —  People 
r.  Wong  Hing,  176  Cal.  699,  169  Pac. 
357:  People  r.  Smith,  13  Cal.  App.  627, 
llu  Pac.  333.  la. —  Morrison  r.  Burl- 
ington, C.  R.  &  N.  Ry.  Co.,  84  Iowa  663, 
51  N.  W.  75.  Ky.  — Mise  r.  Com..  25 
Ky.  L.  Rep.  2207,  80  S.  W.  457.  Mont. 
Stephen?  r.  Elliott,  36  Mont.  92.  92  Pac. 
45.  N.  C.  —  Jenkins  r.  Wilmington  & 
W.  R.  Co.,  110  N.  C.  438,  15  S.  E.  193. 
S.  C.  —  McCarlev  r.  Glenn-Lowry  Mfg. 
Co.,  75  S.  C.  390,  56  S.  E.  1. 

See  also  Brown  r.  Kohout,  61  Minn. 
113,  63  N.  W.  248. 

46.  Mass.  —  Tullv  v.  Fitchburg  R. 
Co.,  134  Mass.  499.  Mich.  —  Stewart 
r.  Cincinnati,  etc.  R.  Co.,  89  Mich. 
31. "i.  50  N.  W.  8.52,  17  L.  R.  A.  5.39; 
Williams  r.  Grand  Rapids.  53  Mich. 
271,  18  N.  W.  811.  N.  D.  — Cham- 
bers V.  Minneapolis,  St.  P.  &  S.  S.  M. 
R.  Co.,  37  N.  D.  377,  163  N.  W.  824, 
Ann.  Cas.  1918C.  954.  S.  C.  —  McCarley 
V.  Glenn-Lowry  Mfg.  Co.,  75  S.  C,  390  ' 
66  S.  E.  1. 

47.  See  infra,  this  note. 


[a]     Effect  of  Change  of  Condition. 

(1)  While  a  change  in  the  condition  of 
the  premises  does  not  affect  the  power 
of  the  court  to  grant  a  view  (111.  —  Os- 
good r.  Chicago,  154  111.  194,  41  N.  E. 
40.  Ind.  — Cleveland,  C.  C.  &  St.  L. 
Ry.  Co.  r.  Penketh,  27  Ind.  App.  210, 
GO  N.  E.  1095.  Ky.  —  Louisville  v.  Car- 
on,  28  Ky.  L.  Rep.  844,  90  S.  W.  60i. 
Mich.  —  Bedell  v.  Berkev,  76  Mich. 
135,  43  N.  W.  308,  15  Am.' St.  Rep.  370. 
Wis.  —  Scrdan  r.  Falk  Co.,  153  Wis. 
1C9,  140  N.  W,  1035.  See  Barker  v. 
Lawrence  Mfg.  Co.,  176  Mass.  203,  57 
X.  E.  366.  But  see  Mitchell  r.  Rowlev 
63  Misc.  643,  118  N.  Y.  Supp.  751 
(holding  it  error  in  action  for  the  price 
of  a  cow,  to  direct  a  view  of  the  cow 
in  tiie  alisence  of  evidence  to  show  that 
she  was  in  the  same  condition  as  at 
the  time  of  sale);  Sell  r.  Ernsberger,  8 
Ohio  C.  C.  499,  4  Ohio  C.  D.  100)  it  is 

(2)  ground  for  a  refusal  to  direct  a 
view.  Cal.  —  Oberholzer  r.  ITubbell.  .?6 
r.il.  App.  16,  171  Pac.  436.  Del. —Sew- 
ard f.  Wilmington,  2  r^Iarv.  189,  42  Atl. 
451.  Fla.  —  Coker  f.  Merritt's  Exr.,  16 
V\a..  416.  Ga.  —  Brovles  r.  Prisock,  97 
Ga.  643,  25  S.  E.  389.  Ky.  —  Hender- 
son &  C.  G.  R.  Co.  f.  Cosbv,  103  Kv. 
1S2,  44  S.  W.  639.  N.  H.  — Lydston  'v. 
Rockingham  Co.  L.  &  P.  Co.,  75  N.  H. 
23,  70  Atl.  385;  Dewev  r.  Williams,  43 
\'.  H.  384.  N.  Y.  — People  f.  Thorn, 
156  N.  Y.  2S6,  50  K.  E.  947,  42  L.  R.  A. 
368.  Okla.  —  Spurrier  Lumb.  Co.  v. 
Dodson.  30  Okla.  412,  120  Pac.  934. 

48.  Ala.  —  United  States  Cast  Iron 
P.  &  F.  Co.  r.  Granger,  172  Ala.  546, 
.55  So.  244.  lU.  —  Springer  r.  Chicago, 
135  111.  552,  564,  26  N.  E.  514,  12  L.  R. 
A.  609.  N.  C.  —  Jenkins  f.  Wilmington 
&  W.  R.  Co.,  110  N.  C.  438,  15  S.  E.  193. 

49.  Ala.  —  United  States  Cast  Iron 
P.  &  F.  Co.  r.  Granger,  172  Ala.  546, 
55  So.  244.  Ark.  —  Louisiana  &  A.  Rv. 
Co.  r.  Woodson,  127  Ark.  32.1,  102  S.  W. 
174.  111.  —  Springer  v.  Chicago,  135  111. 
.552,  564,  26  N.  E.  514,  12  L.  R.  A.  609. 
Ky.  —  Mise  v.  Com.,  25  Ky.  L.  Rep. 
2207,  80  S.  W.  457.  S.  C  — McCarlev 
f.  Glenn-Lowry  Mfg.  Co.,  75  S.  C.  390, 
66  S.  E.  1. 
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at  the  view,'"  and  in  the  custody  of  a  proper  sworn  officer.'*  Of  course, 
any  person  directed  to  point  out  the  premises  to  the  jury  should  bo 
present.'- 

(II.)  Judge.  —  Although  the  trial  judpe  has  a  right  to  aceonipany  tho 
jury  on  a  view,'-'  he  is  not  required,  under  most  statutes,  to  be  pres- 
ent." But  in  those  jurisdictions  in  which  the  presence  of  the  accused 
is  deemed  necessary,"  the  same  considerations  lead  the  courts  to  de- 
clare it  advisable  for  the  judge  to  accompany  the  jury.°"  And  in  equity 
cases  where  the  verdict  of  a  jury  is  merely  advisory,  it  has  been  held 
that  the  judge  should  always  accompany  the  jury  so  as  to  be  in  posses- 
sion of  all  the  information  upon  which  the  jury  acts.'*  In  any  case, 
however,  the  presence  of  the  judge  on  a  view  may  be  waived.'® 

(III.)  Accused.—  There  is  considerable  conflict  in  the  authorities  with 
respect  to  the  presence  of  an  accused  on  the  taking  of  the  view.  The 
conflicting  opinions  seem  to  arise,  in  part  at  least,  from  the  different 
conceptions  as  to  the  nature  and  purpose  of  view.'*    The  accused  has 


50.  See  infra,  this  note,  and  section. 
Under  ancient  practice,  see  svpra,  II, 

A. 

[a]  But  the  Absence  of  a  Juror  May 
Be  Waived.  —  Gurney  v.  Minneaiioli»  k 
St.  C.  Ry.  Co.,  41  Minn.  223,  43  N.  W. 
2;  Oregon  Cascades  R.  Co.  f.  Oregon 
Steam  Nav.  Co.,  3  Ore.  178. 

51.  See  the  following:  Ark.  —  Whit- 
ley V.  State,  114  Ark.  243,  169  S.  W. 
952;  Curtis  V.  State,  36  Ark.  284,  289. 
Cal.  — People  v.  Green,  53  Cal.  60. 
Nev.  —  State  v.  Lopez,  15  Nev.  407. 
N.  Y.  — People  v.  Palmer,  43  Hun  397. 

Compare  Emporia  i\  Juengling,  78 
Kan.  595,  96  Pac.  850,  19  L.  R.  A.  (N. 
S.)  223,  holding  the  officer  in  charge 
of  the  .jury  need  not  take  any  addi- 
tional oath. 

As  to  oath  of  officer  generally,  see 
17  Standard  Proc.  446. 

[a J  An  omission  of  the  officer  to 
take  the  prescribed  oath  is  an  irregu- 
larity merely  which  may  be  waived. 
People  V.  Johnson,  110  N.  Y.  134,  17  N. 
E.  684. 

52.  See  supra,  IT,  B,  5. 

53.  Lee  v.  Northwestern  R.  Co.,  84 
S.  C.  125,  65  S.  E.  1031. 

Judge  as  shower,  see  supra,  IT,  B,  5. 

54.  Ind.  —  Shular  f.  State,  105  Ind. 
289,  4  N".  E.  870,  55  Am.  Rep.  211.  Kan. 
State  v.  Adams,  20  Kan.  311.  Mich. 
Toledo,  A.  A.  &  G.  T.  Ry.  v.  Dunlap,  47 
Mich.  456,  11  N.  W.  271,  eminent  do- 
main proceedings.  Nev.  —  State  v. 
Hartley,  22  Ney.  342,  40  Pac.  372,  28 
L.   R.  A.  33.    Okla.  —  Hays  f.  Terr.,  7 

Vol.  XXV 


Okla.  15,  54  Pac.  300.    S.  0.  — State  t\ 
Suber,  89  S.  C.  100,  71  S.  E.  466. 

55.  See  infra,  II,  B,  7,  a,  (III). 

56.  Benton  r.  State,  30  Ark.  328; 
People  r.  Yut  Ling,  74  Cal.  560,  16  Pac. 
4S9;  People  v.  White,  20  Cal.  App.  156, 
12S  Pac.  417;  People  f.  White,  5  Cal. 
App.  329,  90  Pac.  471. 

la]  It  would  be  better  and  proper 
for  the  judge  to  accompany  the  .jury,  if 
convenient.  Benton  r.  State,  30  Ark. 
328,  350. 

[b]  It  is  the  duty  of  the  trial  judge 
to  be  present  at  every  stage  of  a  crim- 
inal trial  including  a  view  of  the  prem- 
ises. People  V.  White,  20  Cal.  App.  156, 
128  Pac.  417. 

57.  Fraedrich  f.  Flieth,  64  Wis.  184, 
25  N.  W.  28. 

[a]  But  where  the  verdict  is  con- 
clusive, the  general  rule  applies.  Mor- 
itz  t\  Larsen,  70  Wis.  569,  36  N.  VV.  331. 
See  generally  14  Standard  Proc.  536, 
539,  note  40.  Conclusiveness  of  verdict 
in  mechanics'  lien  cases,  see  19  Stand- 
ard Proc.  703. 

58.  Cal.  — People  v.  White,  20  Cal. 
App.  156,  128  Pac.  417;  People  r.  White, 
5  Cal.  App.  329,  90  Pac.  471;  San  Luis 
Obispo  V.  Simas,  1  Cal.  App.  175,  81 
Pac.  972,  Ky.  —  Newport  f.  Com.,  108 
Ky.  151,  55  S.  W,  914,  La. —  State  v. 
Moore,  119  La.  564,  44  So.  299.  Wis. 
Moritz  r.  Larsen,  70  Wis.  569,  36  N.  W. 
331,  suit  in  equity. 

Presence  of  judge  on  inspection  of 
personal  property,  see  supra,  11,  B,  2. 

59.  See  State  r.  Slorah  (Me.),  106 
Atl.    768,    4    A.    L.    R.    1256;    State   v. 
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a  ripht  to  be  present  when  the  view  is  regarded  as  part  of  the  trial, 
or  when  the  jury  has  a  right  to  treat  the  information  received  during 
the  view  as  evidence."  But  when  a  view  is  not  regarded  as  evidence 
or  a  part  of  the  trial,  no  rights  of  the  accused  are  \nolated  in  taking 
a  view  of  the  locus  of  the  crime  in  his  absence,  even  in  capital  cases, 
even  though  no  waiver  of  his  rights  in  this  respect  appears  on  the 
record.*^  The  presence  of  the  accused  is  not  improper,  however,^-  and 
even  in  those  jurisdictions  in  which  his  presence  is  not  required,  he 
should  be  permitted  to  attend  if  he  demands  the  right."  But  regard- 
less of  the  difference  of  judicial  opinion  as  to  the  eSfect  of  a  view"  and 
as  to  the  right  of  an  accused  to  attend,  it  is  generally  held"  that  he  may 


Hartley,  22   Nev.  342,  40  Pac.  372,  28 
L.   R.  A.  33. 

As  to  such  opinioM,  see  13  ExcT.  or 
Ev.  I'^l. 

60.  Ark. —  Benton  r.  State,  30  Ark. 
328.  Cal.  —  I'eople  v.  Bush,  71  Cal.  602, 
12  Pac.  7sl;  People  v.  Lowrv,  70  Cal. 
193,  11  Pac.  605;  People  t'.'Bush,  68 
Cal.  023,  10  Pac.  169.  But  see  People 
r.  Bonney,  19  Cal.  426.  D.  C.  —  .See 
Price  t\  United  States,  14  A  pp.  Cas.  391, 
405,  query.  Ky.  —  Rutherford  r.  Corn., 
78  Ky.  639.  La.  —  State  r.  Bertin,  24 
La.  Ann.  46.  Miss. — Foster  r.  State, 
70  Miss.  755,  12  So,  822;  Dillard  f. 
State,  58  Miss.  368.  Mont. —  State  r. 
Landry,  29  Mont.  218,  74  Pac.  418. 
Neb.  — Xeal  r.  State,  32  Neb.  120,  49 
N.  W.  174;  Carroll  r.  State,  5  Xeb.  31. 
Wis.  — See  Sasse  r.  State,  68  Wis.  530. 
32  N.  W.  849. 

As  to  rlfht  of  accused  to  be  con- 
fronted with  the  witnesses,  t^ce  14  Enct. 
or  Ev.  574. 

As  to  risht  of  accused  to  be  present 
at  the  trial,  see  the  titl.',  "Trial." 

As  to  waiver  of  presence,  see  infra, 
this  section. 

61.  Ariz.  —  Elias  v.  Terr.,  9  Ariz.  1, 
76  Pac.  605,  11  Ann.  Cas.  1153.  Ind. 
Shular  r.  State,  105  Ind.  289,  294,  4  X. 
E.  870,  55  Am.  Rep.  211.  Kan.  —  State 
c.  Adams,  20  Kan.  311.  Me.  — State  r 
Slorah,  106  Atl.  768,  4  A.  L.  R.  1256. 
Mich. —  People  r.  Hull,  86  Mirh.  449! 
465,  49  X.  W.  288.  N.  Y.  — People  f. 
Thorn,  156  X.  Y.  286,  50  X.  E.  947,  42 
L.  R.  A.  368.  But  see  People  v.  Palmer, 
43  Hun  397.  Ore.  —  S^tate  r.  Chee 
Gong,  17  Ore.  635,  21  Pac.  882.  Pa. 
Com.  V.  Van  Horn,  188  Pa.  143,  41  Atl. 
469;  Com.  r.  Salvards.  158  Pa.  501  27 
Atl.  093.  Utah.  — State  r.  Mortensen, 
26    Utah    312,    342,    73    Pac.    .562.    633. 

or.^.Tk^^^^''   ^-    I^«e    I>oo°.    7    Wash. 
308,  34  Pac.  1103. 

TO 


[a]  "It  is  the  same  as  when  the 
jury  retires  from  the  immediate  pres- 
ence of  the  court  for  any  other  proper 
cause,  as  when  it  retires  to  deliberate 
upon  the  verdict,  which  all  aeree  it 
may  do  in  the  absence  of  the  prisoner." 
State  r.  Mortensen,  26  Utah  312,  341, 
73  Pac.  562,  633.  To  same  effect,  see 
State  f.  Adams,  20  Kan.  311, 

62.  Garcia  r.  State,  34  Fla.  311,  334, 
16  So,  223. 

63.  Fla.  —  Garcia  r.  State,  34  Fla, 
311,  334,  16  So,  223,  Idaho.  — State  v. 
Reed,  3  Idaho  754,  35  Pac.  706.  Me. 
State  r.  Slorah,  106  Atl.  768,  4  A.  L,  E. 
1256.  Mich.  —  See  People  v.  Auerbach! 
176  Mi.'h.  23,  141  X.  W.  869,  Ann.  Cas. 
1915B,  557.  N.  Y.  — People  v.  Thorn, 
156  X,  Y.  286,  50  X.  E.  947,  42  L.  R. 
A.  368,  392. 

fa]  In    every    criminal    case,    the 
[  prisoner  should  be  afforded  an  oppor- 
tunity to  be  present  at  the  view  if  suc-h 
is   his   desire.     State   v.   Mortensen,   26 
Utah  312,  .340,  73  Pac.  562,  633. 

fb]  The  safest  course  is  to  have  the 
defendant  present.  Garcia  v.  State.  34 
Fla.  311,  334,  16  So.  223. 

[c]  A  refusal  of  his  demand  to  ac- 
company the  jury  would  be  reversible 
error.    Benton  r.  State,  30  Ark.  328, 

64.  Ariz,  —  Ellas  r.  Terr.,  9  Ariz.  1, 
76  Pac.  605,  11  Ann.  Cas.  1153.  Cal, 
People  f,  Mathews,  139  Cal.  .527,  73 
Pac.  416;  People  v.  White,  20  Cal.  Apn. 
156,  128  Pac.  417.  Idaho.  — See  State 
r.  McGinnis,  12  Idaho  336,  85  Pac,  1089- 
State  r.  Reed,  3  Idaho  754,  35  Pac.  706. 
Ind,  —  Shular  v.  State,  105  Ind.  280  4 
X.  E.  870,  55  Am.  Rep.  211.  Kan. 
State  V.  Adams,  20  Kan.  311,  Me. 
Stat"  r.  Slorah,  106  Atl.  768,  4  A.  L.  R. 
1256.  Neb,  — Xeal  v.  State,  32  Xeb, 
120.  49  X.  W.  174;  Carroll  v.  State,  5 
Xeb.  31.  But  compare  Chicago,  R.  I.  & 
P.  Ry.  Co.  f.  Farwell,  60  Neb.  322,  83 
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waive  his  right  to  be  present,  even  in  capital  cases."  The  waiver  may 
he  express/"'  as  where  the  accused  declines  an  invitation  to  be  present," 
or  it  may  be  implied,  as  where  the  accused  does  not,  at  the  time  a  view 
is  ordered,  make  known  any  desire  to  be  prciient." 

Compelling  Accused  To  B»  Present.— It  is  not  proper  for  a  court  to 
compel  the  presence  of  the  accused  at  a  view  against  his  will.*» 

(IV.)  Counsel.  —  Whether  counsel  shall  be  allowed  to  accompany  tht 
jury  is  ordinarily  within  the  court's  discretion." 

(V.)  Stenographer. —  The  presence  of  a  stenographer  on  th«  riew  is 
not  required.''^ 


N.  W.  71.  Nev.  — State  f.  Hartley,  22 
Nev.  342,  40  Pac.  372,  28  L.  R.  A.  33. 
N.  H.  — State  f.  Buzzell,  59  N.  H.  65. 
N.  Y.  — People  v.  Thorn,  156  N.  Y.  286, 
50  N.  E.  947,  42  L.  R.  A.  3G8.  Ohio. 
Blythe  v.  State,  4  Ohio  C.  C.  435,  2 
Ohio  C.  D.  636.  Ore.  —  State  v.  Moran, 
15  Ore.  262,  14  Pac.  419;  State  v.  Ah 
Lee,  8  Ore.  214.  Utah.  — State  r.  M^r- 
tensen,  26  Utah  312,  347,  73  Pac.  562, 
633.  W.  Va.  — See  State  f.  AlcCaus- 
land  (W.  Va.),  96  S.  E.  938,  not  decid- 
ing point.  Wis.  —  State  v.  Sasse,  72 
Wis.  3,  38  N.  W.  343.  Wye  — Jenkins 
r.  State,  22  Wyo.  34,  81,  134  Pac.  260, 
135  Pac.  749. 

[aj  A  temporary  absence  does  not 
require  a  reversal.  Stale  v.  Moore,  119 
La.  564,  44  So.  299. 

65.  State  v.  Slorah  (Me.),  106  Atl. 
768,  4  A.  L.  R.  1256;  State  f.  Buzzell, 
59  N.  H.  65. 

66.  Cal.  — People  v.  Searle,  33  Cal, 
App.  228,  164  Pac.  819.  Me.  — State  v, 
Slorah,  106  Atl.  768,  4  A.  L.  R.  1256. 
N".  Y.  —  People  v.  Thorn,  156  N.  Y.  286, 
298,  50  N.  E.  947,  42  L.  R.  A.  368.  Wis. 
State  V.  Sasse,  72  Wis.  3,  38  N.  W.  343. 

[a]  By  express  stipulation  of  coun- 
sel that  no  one  need  accompany  the 
jury  except  the  sheriff,  the  defendant 
■waives  his  right  to  be  present.  People 
v.  Searle,  33  Cal.  App,  228,  164  Pac. 
819. 

67.  Carroll  v.  State,  5  Xeb.  31 ;  State 
V.  Mortensen,  26  Utah  312,  347,  73  Pac. 
562,  633. 

68.  D.  C  — Price  v.  United  States, 
14  App.  Cas.  391.  Fla.  —  Haynes  v. 
State,  71  Fla.  585,  72  So.  180.  Kan. 
State  V.  Stratton,  103  Kan.  226,  173 
Pac.  300.  Ky.  — See  Carnev  f.  Com., 
181  Ky.  443,  205  S.  W.  4()S,  holding 
that  in  the  absence  of  a  request  to  ac- 
company the  ,iu''y>  the  failure  to  send 
him  along  is  not  a  prejudicial  error, 
where  the  only  issue  in  the  case  is  the 
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identity  of  the  accused.  Wyo.  —  Jen- 
kins f.  State,  22  Wyo.  34,  82,  134  Pac. 
260,  135  Pac.  749. 

[a]  But  see  Carroll  f.  State,  5  Neb. 
31,  35,  holding  a  view  should  be  had  in 
the  presence  of  the  prisoner  "unless  he 
decline  the  privilege." 

fb]  Where  the  accused  requests  a 
view  but  does  not  ask  to  aicumpany 
the  jury,  ho  waivis  his  rij.'ht  to  be 
present.  Ark.  —  Whitley  r.  State,  114 
Ark.  243,  109  S.  W.  952.  Cal.  —  People 
V.  Mathews,  139  Cal.  627,  73  Pac.  416. 
Idaho.  — State  r.  Reed,  3  Idaho  754, 
35  Pac.  706,  doubted  in  State  f.  Mc- 
Ginnis,  12  Idaho  336,  85  Pac.  1089. 
Nev.  — State  f.  Hartley,  22  Nev.  342, 
40  Pac.  372,  28  L.  R.  A.  33.  B.  I. 
State  r.  Conpdon,  14  R.  I.  458. 

[cj  Where  the  state,  in  the  pres- 
ence of  the  accused,  requests  a  view, 
and  the  accused  does  not  indicate  any 
desire  to  be  present,  and  does  not  ob- 
ject to  its  being  taken  in  his  absence, 
he  waives  the  ri.cjht  to  be  present.  State 
V.  Ah  Lee,  8  Ore.  214. 

69.  Hays  r.  Terr.,  7  Okla.  15,  54  Pac. 
300;  State  r.  Mortensen,  26  Utah  312, 
342,  73  Pac,  562,  633.  Compare  Blythe 
V.  State,  4  Ohio  C.  C.  435,  2  Ohio  G.  D. 
636. 

70.  Chicag:o  r.  Baker,  98  Fed.  830, 
39  C,  C.  A.  318;  Sasse  r.  State,  68  Wii. 
530,  32  X.  W,  S49.  See  Havnes  v.  State, 
71  Fla.  585,  72  So.  180. 

[a]  Better  practice  would  seem  to 
be  to  allow  counsel  to  be  present  if 
they  so  desire.  Chicap;o  r.  Baker,  98 
Fed.  830,  39  C.  C.  A.  318. 

[b]  The  absence  of  counsel  is  im- 
material if  they  had  an  opportunity  to 
be  present.  State  r.  Hartley,  £2  Nev. 
342,  40  Pac.  372,  28  L.  R,  A.  33.  And 
see  State  v.  Ghee  Gong,  17  Ore.  635,  21 
Pac.  882. 

71.  Jenkins  r.  State,  22  Wyo.  34,  71, 
134  Pac.  260,  135  Pac.  749. 
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h.  Admoyiishing  Jury. —  Before  the  jury  is  conducted  to  the  place 
of  view,  it  is  proper  to  admonish  them  as  to  the  purpose  of  the  view 
and  their  conduct  thereon." 

c.  Conduct  and  Proceedings  at  View.  — The  view  and  inspection 
must  be  so  guarded  and  hedged  about  that  the  jury  may  not  have 
communicated  to  them  any  facta  which  they  may  not  gain  from  the 
inspection  alone.''*  The  duty  of  the  shower  is  limited  to  pointing  out 
the  places  or  property  specified  in  his  instructions  from  the  trial 
judge.  ^*  No  eridence  can  be  taken  at  the  view,  especially  in  criminal 
cases  when  the  accused  is  not  present,"  and  no  experiments^  can  be 
made  by  the  jury,"'  or  in  their  presence  while  taking  a  view." 


72.  Cox  V.  Chicago  k  X.  W.  Ry.  Co., 
95  Iowa  54,  63  N.  W.  450;  State  r. 
Morten3en,  26  Utah  312,  73  Pac.  56 J, 
633. 

Admonishing  jury  generally,  lee  17 
Standard  Proc.  466,  533. 

[a  1  In  the  absence  of  a  request  that 
the  jury  be  specially  directed  rt-^ianliug 
the  examination,  a  party  cannot  com- 
plain bfcause  the  jury  in  its  discretion 
only  examine  such  features  of  the  prop- 
erty as  it  thinks  necessarv.  Beals  f. 
Cone,  27  Colo.  473,  493,  R2  Pac  948, 
83  Am.  St.  Rep.  92. 

73.  State  p.  Landry,  29  Mont.  218, 
74  Pac.  418. 

Objections  to  irregnlarltiei  on  t1«w, 
gee  17  Standard  Proc.  'i\^,  546,  491. 

74.  Cal.  —  Ptople  v.  Milner,  11'2  Cal. 
171,  54  Pac.  83:5;  People  r.  BuJ-h,  68 
Cal.  623,  10  Pac.  160;  t.  c.  71  Cal.  602, 
12  Pac.  781.  Minn.  —  Il.iyward  v. 
Knapp,  22  Minn.  .",.  N.  T.  —  Peopl*  r. 
Johnson,  110  X.  Y.  134,  17  N.  E.  684. 

fa  J  Party  must  object  to  miscon- 
duct of  shower.  Cal.  —  People  t\  Fiti:- 
pcrald,  137  Cal.  546,  70  Pac.  554.  Haw. 
Territory  t'.  Watannlip  ifcwiiri,  16  Ha- 
•waii  196,  220.  Mass.  —  ^[cMahnn  v. 
Lvnn  1-  B.  R.  Co.,  101  Ma»t.  205,  77  X. 
E".  «26.  1 

f  b]  Misconduct  of  ahower  may  b«  j 
cured  by  an  instruction  to  jury  to  dii-  | 
regard  it.  Boals  r.  Cone,  27  Colo.  473,  \ 
491,  62  Pac.  948,  83  Am.  St.  Rep.  92.      i 

75.  na.  — Garcia  r.  State,  34  Fla. 
311,  333,  16  So.  223.  Ind.  — Shular  v.\ 
State,  105  Ind.  280,  4  X.  E.  870,  55  Am.  ! 
Rep.  211.  Ky.  —  Louisville  Rv.  Co.  T.  ! 
Hallahan,  119  S.  W.  200.  Me!  — State  I 
r.  Slorah,  106  Atl.  768,  4  A.  L.  R.  1256.  I 
Mich.  —  People  r.  Auerbach,  176  Mich.  I 
23,  141  X.  W.  869,  Ann.  Cas.  1915B,  ] 
557.  Nev.  — State  r.  Loper,  15  XeT. 
407.  N.  C  — State  r.  Perry,  121  X.  C.  ! 
583,  27  S.  E.  997,  61  Am.  St.  Rep.  683. 1 


Okla.  — Hays  t-.  Terr.,  7  Okla.  15,  54 
Pac.  SOU.  W.  Va.  —  State  v.  McCaus- 
land,  9G  S.  E.  938. 

[a J  It  is  error  to  allow  a  witness 
(1)  to  show  the  jury  where  he  stood 
during  the  transaction  (People  r.  Green, 
53  Cal.  GO),  or  (2)  to  point  out  places 
marked  on  a  diagram  which  is  in  evi- 
dence. State  V.  Bcrtin,  24  La.  Ann.  46. 
But  see  Queen  i;.  Martin,  12  Cox  Cr. 
Cas.  (EnR.j  201. 

[b]  Contrary  Eule.  —  In  Underwood 
r.  Com.,  119  Ky.  384,  84  S.  W.  310,  one 
of  the  jurors  at  the  view  requested  the 
judge  to  have  the  accused  point  out 
certain  places,  which  was  done.  It  waa 
held  there  was  no  error,  as  the  judge 
could  have  tried  the  whole  case  at  the 
scene  of  the  crime.  The  courtroom  is 
for  the  convenience  of  the  court  and 
he  may  hold  his  court  in  the  court  yard 
or  any  other  place  which  was  conven- 
ient. 

76.  See  5  Enct.  of  Ev.  502;  17 
Standard  Proc.  530. 

77.  See  5  Enct.  of  Ev.  502;  Hughes 
r.  General  Elec.  L.  &  P.  Co.,  107  Ky. 
4S5,  54  S.   W.  723. 

[a]  Illustration.  —  Under  a  cod© 
■ection  authorizing  a  court  to  permit 
a  jury  to  "view  the  pdace  in  which  the 
offense  is  charged  to  have  been  com- 
mitted," the  inspection  is  limited  t9 
inanimate  objects,  which  can  make  no 
manifestation  to  the  jury  and  thus  fur- 
nish additional  facts  confirmatory  of 
the  testimony.  Therefore  in  a  prose- 
cution for  larceny  of  a  colt,  it  is  error 
to  allow  a  jury  to  observe  its  conduct 
toward  several  mares,  one  of  which  is 
claimed  to  be  the  dam  of  the  colt. 
Such  a  view  is  a  violation  of  the  rule 
forbidding  the  jury  to  make  experi- 
ments during  the  inspection.  State  V. 
Landry,  29  Mont.  218,  74  Pac.  418. 
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The  jurors  should  not  be  separated  while  taking  the  view,"  and  they 
should  not  converse  on  the  subject  of  the  trial  with  a  party,"  or  with 
other  jurors,""  or  with  any  other  person,"^^  except  possibly  with  the 
officer  "having  them  in  charge  or  the  shower,  within  the  limits  of  their 

duties/-  i,  XI-         -A- 

Refreshments  Served  to  Jury.  — The  mere  fact  that  one  or  the  parties 
furnishes  refreshments  to  a  jury  while  on  a  view  is  not  prejudicial 
error,^'^  unless  there  is  some  ground  for  suspicion  that  the  jury  were 
influenced  by  the  act.** 

8.  Effect  of  View.  —  There  is  a  conflict  of  authority  as  to  whether 
a  view  is  evidence."  But  in  any  event  the  mere  fact  that  a  view  has 
been  had  does  not  deprive  the  court  of  power  to  take  the  case  from  the 
jury,  because  of  an  insufficiency  of  evidence." 

9.  Instructions  as  to  View. — Wliile  it  is  proper  and  advisable  at 
the  close  of  a  trial  that  the  jury  should  be  instructed  with  respect  to 


78.  People  v.  Hull,  86  Mich.  449,  466, 
49  N.  W.  288. 

Separation  of  jury,  lee  17  Standard 
Proc.  4a7,  et  seq. 

I  a]  But  this  requirement  la  luffl- 
ciently  complied  with  where  it  appear* 
(1)  that  the  jurors  were  at  all  tinici 
kept  in  as  much  of  a  body  as  the  na- 
ture of  the  case  would  permit.  CaL 
People  v.  Yut  Ling,  74  Cal.  569,  16  Pac. 
489;  People  v.  Bush,  68  Cal.  62:5,  10  Pac. 
169.  La.  — State  v.  Moore,  119  La.  564, 
44  So.  299.  N.  Y.  — Brooklvn  r.  Patch- 
en,  8  Wend.  47,  84.  (2)  The  fact  that 
a  juror  on  account  of  lameness  did  not 
walk  over  the  premises  with  the  other 
jurors  is  harmless  where  he  was  in 
sight  of  the  other  jurors  most  of  the 
time.  Keller  v.  Bley,  15  Ore.  4i29,  15 
Pac.  705. 

[bj  It  is  proper  for  the  jury  to 
travel  in  two  conveyances,  where  they 
were  in  sight  of  each  other  all  tht 
time.  People  V.  Bush,  68  Cal.  623,  10 
Pac.  169. 

[c]  A  temporary  separation  by  con- 
sent of  both  parties  is  not  error.  Peo- 
ple r.  Tarm  Poi,  S6  Cal.  225,  24  Pac. 
998. 

79.  la.  — See  Hahn  t:.  Miller,  60 
Iowa  96,  14  N.  "W.  119.  Kan. —  Pond  v. 
Barton,  8  Kan.  App.  601,  56  Pac.  139. 
N.  H.  —  See  Becklev  v.  Alexander,  77 
N.  H.  255,  90  Atl.  878,  where  no  preju- 
dice resulted.  Eng.  —  Griffith  v.  Thom- 
as, 5  L.  J.  K.  B.  126.  Can.  —  Anderson 
V.  Mowatt,  20  New  Bruns.  255. 

[a]  The  accused  is  not  permitted  to 
interfere  with  or  participate  in  any 
way  in  the  proceedings.  People  v.  Bon- 
ney,   19   Cal.   426;    State  v.   Moran,   15 
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Ore.  262,  14  Pac.  419;  State  v.  Ah  Lcc, 
8  Ore.  214.  Compare  People  f.  Palmer, 
43  Ilun  397. 

80.  Kiinic  r.  San  Jose-Los  Gatos  etc. 
Ey.  Co.,  156  Cal.  379,  104  Pac.  986  (non- 
]prejudicial  remarks);  People  r.  Bush, 
CS  Cal.  623,  10  Pae.  169;  State  f.  Moore, 
119  La.  564,  44  So.  299. 

81.  Ind.  —  Erwin  r.  Bulla,  29  Ind. 
95,  92  Am.  Dec.  341.  Nev.  —  State  r. 
Lopez,  15  Nev.  407.  N.  Y.  — People  v. 
Thorn,  156  N.  Y.  286,  50  N.  E.  947,  42 
L.  R.  A.  36B;  People  r.  Gallo,  149  N.  Y. 
106,  43  N.  E.  529.  Sec  People  v.  John- 
son, 46  Hun  667,  prejudicial  error  not 
shown.  N.  C  — State  r.  Perry,  121  N. 
C.  533,  27  S.  E.  997,  61  Am.  St.  Eep. 
GS3. 

82.  Jenkins  v.  State,  22  Wyo.  34,  71, 
134  Pac.  260,  135  Pac.  749.  But  see 
Griffith  V.  Thomas,  5  L.  J.  K.  B.  (Eng.) 
126. 

Aa  to  duty  of  showers,  see  supra,  this 
lection. 

83.  Yaue  r.  Evanston,  150  111.  616, 
37  N.  E.  901;  Coleman  v.  Moody,  4  Hen. 
&  M.  (14  Va.)  1.  See  also  Gurney  v. 
Minneapolis  &  St.  C.  Ey.  Co.,  41  Minn. 
323,  43  N.  W.  2;  Johnson  v.  Greim,  17 
Neb.  447,  23  N.  W.  338. 

Furnishing  food  to  juries  generally, 
see  17  Standard  Proc.  441. 

84.  lU.  — Doud  r.  Guthrie,  13  HI. 
App.  653.  Mass.  —  Tripp  r.  County 
Comrs.,  2  Allen  556.  Mich.  —  People  v. 
Hull,  86  Mich.  449,  466,  49  N.  W.  288. 
R.  I.  —  Patton  V.  Hughesdale  Mfg.  Co., 
11  R.  L  188. 

85.  See  13  Ency.  of  Ev.  981. 

86.  Kurrle  v.  Baltimore,  ]13  Md.  63, 
77    Atl.    373;    Albright    v.    Sherer,    223 
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the  objects  and  purposes  of  allo^^^Dg  them  to  make  a  personal  inspec- 
tion, it  is  not  indispensable  that  they  should  be  so  instructed  when 
prior  admonitions  covering:  the  same  subject  have  been  given  them,«^ 

ni.  VIEW  BY  JUDGE. —  Since  a  judge  trying  a  case  without 
a  jury  stands  in  place  of  a  jury,  he  may  take  a  view  ^s  in  accordance 
with  the  general  rules  governing  views  by  a  jury.8»  He  may  do  so  on 
the  consent  of  both  parties.^"     But  such  consent  is  not  necessary,  in 


Mass.  39,  111  X.  E.  711.  See  Maryland, 
1>.  ic  V.  U.  Co.  f.  Hammond,  110  Md. 
124,  72  All.  650. 

87.  Cox  I.  Chicago  &  N.  W.  Ry.  Co., 
93  Iowa  54,  63  N,  W.  450,  limiting  Ian- 
guage  in  Morrison  r.  Burlington  etc.  R. 
Co.,  S4  Iowa  ijty.i,  51   N.  W.  75. 

Instructions  generally,  aee  the  title, 
• '  Instructions. ' ' 

|a]  Instructions  Held  Sufficient. 
Wri;,'ht  r.  Carpi-ntcr,  50  Cal.  556;  Peo- 
ple r.  Palmer,  4:{  Hun  (X.  Y.)  397. 

[bj  Instruction  Held  Erroneous. 
Ind. —  HeaMy  r.  Vevay,  etc.  Tp.  Co.,  52 
I  ml.  117.  la.  —  Morrison  r.  Burlington, 
C.  li.  &  X.  Hy.  Co.,  84  Iowa  663,  51  X. 
W.  75.  Minn.  —  Brakken  r.  Minneap- 
olis etc.  R.  Co.,  29  Minn.  41,  11  X.  W. 
124. 

[c]  To  Disregard  Facts. —  (1)  It 
may  become  the  duty  of  the  trial  court, 
when  the  testimony  discloses  what  oc- 
curred at  the  view,  to  instruct  the  jury 
to  disregard  certain  facts  which  they 
observed,  as  not  being  within  the  scope, 
of  the  view  they  were  directed  to  take, 
or  as  irrelevant  to  the  issues  in  the 
case.  Albright  v.  .Sherer,  223  Mass.  39, 
111  X.  E.  711.  (2)It  is  the  duty  of  the 
court  to  instruct  the  jury  to  disregard 
changes  in  condition  of  the  premises. 
Lydston  r.  Rockingham  Co.  L.  &  P.  Co., 
75  X.  H.  23,  70  Atl.  385. 

88.  Ariz.  —  See  First  Xat.  Bank  v. 
Clifton  Armory  Co.,  14  Ariz.  360,  128 
Pac.  810,  Ann.  Cas.  1915A,  1061.  Cal. 
Hatton  1-.  Gregg,  4  Cal.  App.  537,  88 
Pac.  592.  HI.  — See  Chicago  r.  Lord, 
276  111.  544,  115  N.  E.  8.  Mich.  —  Mc- 
Camman  r.  Davis,  162  Mich.  435  l^^l 
X.  W.  329.  N.  H.  — Carpenter  r.' Car- 
penter, 78  X.  H.  440,  101  Atl.  628, 
L.  R.  A.  1917F.  974.  Ore.  — Molalla 
Electric  Co.  r.  Wheeler,  79  Ore.  478, 
154  Pac.  686.  S.  C  — Parrott  v.  Bar- 
rett, 81  S.  C.  255,  62  S.  E.  241.  S.  D. 
Mason  r.  Braught,  33  S.  D.  559,  146  X. 
W.  687.  Contra,  Farwell  v.  Sturgis  Wa- 
ter Co.,  10  S.  D.  421,  430,  73  X.  W.  916. 
Wash.  —  See  Elston  v.  McGlauflin,  79 
Wash.    355,   140   Pac.    396,   Ann.    Cas. 


1916A,  255.  Wis.  — Kremer  v.  Thwaits, 
105  Wis.  534,  81  X.  W.  654.  Eng. 
London  Gen.  O.  Co.  t'.  Lavell,  70  L.  J. 
Ch.  17,  under  rules  of  supreme  court 
1»83. 

[a]  Reason  of  Rule.  —  When  a  judge 
tries  a  case  without  a  jury,  he  stands 
in  place  of  the  jury  as  a  trier  of  facts, 
and  when  he  takes  a  view  he  acts  sim- 
ply as  a  trier  of  facts.  He  is  pro  hac 
vice  the  jury.  Carpenter  v.  Carpenter, 
78  X.  H.  440,  101  Atl.  Q28,  L.  R.  A. 
1917F,  974,  980. 

[b]  Though  the  statutes  in  author- 
izing  a  view  by  a  jury,  nowhere  make 
provision  for  an  inspection  by  the  court, 
it  is  generally  conceded  that  the  court 
has  inherent  power  to  make  such  in- 
spection when  he  deems  it  necessarv. 
Ma.son  v.  Braught,  33  S.  D.  559,  146  X. 
W.  687.  But  see  Rex  f.  Crawford,  18 
B.  C.  20,  a  criminal  ease. 

[cj  It  will  be  presumed,  when  neces- 
sary to  sustain  the  action  of  the  judge, 
that  the  information  obtained  by  him 
was  used  only  to  aid  him  in  under- 
standing and  weighing  the  testimony. 
Kremer  v.  Thwaits,  105  Wis.  534.  81 
X.  W.  654. 

On  proceeding  to  racate  judicial  aale, 
see   10  Standard  Peoc.  821. 

Presence  of  judge  at  view  by  jury, 
see  supra,  II,  B,  7,  a,  (II). 

89.  See  supra,  II,  B. 

[a]  A  view  in  another  county  may 
be  made.  Carpenter  r.  Carpenter,  78  X. 
H.  440,  101  Atl.  628,  L.  R.  A.  191 7F, 
974.  ' 

fb]  A  view  in  another  state  may  be 
made.  Carpenter  v.  Carpenter,  78  X.  H 
440,  101  Atl.  628,  L.  R.  A.  1917F,  974. 
981.    See  supra,  II,  B,  4. 

90.  Cal. —  Preston  v.  Culbertson,  58 
Cal.  198,  210.  Colo.  — Brown  v.  Colo- 
rado etc.  Co.,  47  Colo.  294,  107  Pac.  2,58. 
Ga.  —  Atlantic  &  B.  Rv.  Co.  r.  Cordole, 
125  Ga.  373,  54  S.  E."  155.  la.  — Mel- 
son  r.  Ormsby,  169  Iowa  522,  151  X.  W. 
817.  N.  Y.  — Weiant  v.  Rockland  Lake 
T.  R.  Co.,  61  App.  Div.  383,  70  X.  Y. 
Supp.  713.  And  see  In  re  Xew  York  El. 
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civil  cases,"  except,  according  to  some  authorities,  where  the  view  is 
taken  for  the  purpose  of  corroborating  or  discreditingr  testimony ,"-_ 
or  of  pruvin;,'  some  res  gestae  or  constituent  fact  as  to  which  no^  proof 
was  friven.^^'^In  criminal  prosecutions,  however,  it  is  erroneous  for  the 
judge,  in  the  absence  of  statutory  autliority,  to  view  the  premises  with- 
out t  he  knowledge  or  e(msent  of  the  parties." 

IV.  VIEW  BY  OTHERS.  —  The  right  to  a  view  is  not  confined 
to  views  by  juries.^^  or  by  judges  sitting  as  juries."  It  is  permissible 
for  all  triers  of  fact,  whether  court  or  jury,  auditor,"  or  referee,"*  or 
master,'"'  or  arbitrators,*  to  view  material  objects  to  a.scertain  the 
truth.  '  The  propriety  of  a  view  of  premises  by  commissioners  in  con- 
demnation proceedings  is  also  recognized.^'     But  the  authority^  of  a 


R.  Co.,  58  Hun  611,  12  N.  Y.  Supp.  858; 
In  re  Statou  Island  M.  R.  Co.,  2li  App. 
Div.  366,  48  N.  Y.  Supp.  274. 

Sec  Bitello  i'.  Lipson,  80  Conn.  497, 
50i2,  69  Atl.  21,  125  Am.  St.  Rep.  126, 
16  L.  R.  A.  (N.  S.)  193,  as  to  presump- 
tion of  consent. 

91.  See  supra,  this  section  and  Hat- 
ton  V.  Gregg,  4  Cal.  App.  637,  88  Pac. 
592;  Kremcr  v.  Thwaits,  1U5  Wis.  534, 
81  N.  W.  654,  whore  it  does  not  appear 
whether  the  parties  requested  or  con- 
sented to  a  view. 

92.  Colo.  —  Denver  Omnibus  &  Cab 
Co.  V.  J.  R.  Ward  Auction  Co.,  47  Colo. 
446,  107  Pac.  1073,  19  Ann.  Cas.  577, 
view  after  submission  of  case.  Qa. 
Atlantic  &  B.  Ry.  Co.  f.  Cordele,  125 
Ga.  373,  54  S.  E.  155.  Wash.  —  Elston 
V.  McGlauflin,  79  Wash.  355,  140  Pac. 
396,  Ann.  Cas.  1916A,  255. 

[a J  Where  a  personal  Inspection  is 
made  a  part  of  the  trial  and  expressly 
enters  into  the  judgment  rendered, 
there  is  error  unless  the  inspection  was 
authorized  by  the  parties.  Atlantic  & 
B.  Rv.  Co.  V.  Cordele,  125  Ga.  373,  54 
S.  E.^ISo. 

[b]  To  Verify  Preconceived  Theory. 
Where  a  view  is  made  without  the  con- 
sent of  the  parties,  not  for  the  purpose 
of  clearing  up  any  doubts  the  judge 
may  have,  but  for  the  purpose  of  veri- 
fying a  theory  of  his  own  and  a  pre- 
conceived notion  of  physical  facts,  the 
action  of  the  judge  is  erroneous.  El- 
ston r.  McGlauflin,  79  Wash.  355,  140 
Pac.  396,  Ann.  Cas.  1916A,  255. 

93.  First  Nat.  Bank  v.  Clifton 
Armorv  Co.,  14  Ariz.  360,  365,  128  Pac. 
810,  Ann.  Cas.  191 5A,  1061.  Compare 
Hatton  V.  Gregg,  4  Cal.  App.  537,  88 
Pac.   592. 

94.  Regina  v.  Petrie,  20  Ont.  Rep. 
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317;    Rex  t\  Crawford,  18  B.  C  (Can.) 
20. 

View  by  jury  in  criminal  cases  at 
common  law,  see  supra,  II,  A. 

95.  i?ee  supra,  II. 

96.  See   supra.    III. 

97.  Clark  v.  Baker,  192  Mass.  226, 
78   N.   E.   455. 

98.  Phillips  r.  Collinsville  Granite 
Co.,  123  Ga.  8.30,  61  S.  E.  666;  Carpen- 
ter f.  Carpenter,  78  N.  H.  440,  101  Atl. 
628,  L.  R.  A.  1917F,  974;  Adams  i". 
Bushey,  60  N.  H.  290.  See  Clatlin  v. 
Mever,  75  N.  Y.  260,  266,  31  Am.  Rep. 
467'. 

99.  Carpenter  r.  Carpenter,  78  N.  H. 
440,  101  Atl.  628,  L.  R.  A.  1917F,  974. 
See  United  States,  C.  I.  P.  &  F.  Co.  v. 
Granger,    172    Ala.    546,   55    So.    244. 

1.  See  Palmer  r.  Van  Wvck,  92 
Tenn.  397,  21  S.  W.  761,  holding  that 
when  an  agreement  of  arbitration  ex- 
pressly stipulates  that  the  arbitrators 
should  view  the  premises,  all  must  do 

80. 

2.  See  8  Standard  Proc.  323. 

3.  See   infra,   this   note. 

[a]  Inspection  of  Private  Property. 
The  proposition  that  grand  juries  can- 
not inspect  premises  or  property  where- 
in or  in  connection  with  which  a  crime 
is  alleged  to  have  been  committed,  is 
not  without  force  when  the  action  is 
sought  to  be  taken  in  connection  with 
private  premises  or  as  to  personai 
property  of  noneonsenting  private  in- 
dividuals. The  official  deliberations  of 
the  grand  jury  take  place  in  quarters 
provided  for  that  purpose,  and  its 
action  almost  always  rests  upon  the 
testimony  of  witnesses  and  papers  and 
documents  produced  before  it  in  re- 
sponse to  subpoenas.  The  analogy  be- 
tween it  and  a  petit  jury  is  not  per- 
fect.    It  would  seem   that  it   has  no 


VIEW        .  nil 

grand  jury  to  inspect  the  situs  of  an  alleged  criminal  offense  is  subject 
to  .some  doubt,  at  least  where  private  property  is  to  be  inspected. 

more    right    to    visit    premises  for   the    inspection  of  such  property  by  a  erand 
purpose^^of    inspection     upon    its    own    jun.-,    when    it    deems    such    inspection 

necessary.      Wyatt   r.   People,    17   Colo 
252,   264,   28   Pac.   961. 


motion  than  a  petit  jury.  Such  proceed 
ings  unless  otherwise  provided  by  stat- 
ute must  first  have  the  sanction  of  the 
court.  Wyatt  r.  People,  17  Colo.  252. 
262.  28   Pac.   fifil. 

fb]  Inspection  of  State  Property. 
Whatever  the  rule  may  h.-  in  rt-f^pi-ct 
to    private    property,    when    an    alleged 


[c]  Some  statutes,  <-.  g.,  Cal.  Penal 
Code  §9ly,  provi.le  that  grand  juries 
can  receive  no  other  evidence  than  such 
as   is  given  by  witnesses  produced  and 

■      I "    I'"!"-'.',    "inn    uii    aue^ea    sworn    before    them,    or    furnished    by 

crime    involves    property    beloncing    to    legal  .locumentary  evidence,  or  the  den- 
the    state,    a   court    may    authorizo    an)osition8   of  witnesses   in   certain   eases. 


WAGER.— See  Gaming. 


WAGES.— See  Garnishment;  Judgrments  and  Decrees,  Enforcement 
of;  Master  and  Servant;  Seamen;  Work  and  Labor. 


WAIVER.— See  Appearances;  Estoppel;  Indictment  and  Information; 
Notice;  Objections  and  ExcepMons;  and  the  Index  to  this  work. 


WANTONLY.— See  Injuries  to  Persons  and  Property;  Negligence. 
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